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SILVERS  V.   HOWARD   ot  al.    (No.  2261$.) 

(Supreme  C!oart  of  Kansai.    May  8,  192a    Re- 
hearing Denied  June  15,  1920.) 

(SyUalmt  &v  <*«  Court.) 

1.  Trusts  ®=3l7,  18(5)— Parol  agreement  by 
mother  to  reconvey  to  son  held  insufflolent  to 
create  trust  under  statute. 

A  mother  and  son  owned  undivided  inter- 
ests in  a  tract  of  land.  The  son  conveyed  to 
his  mother,  to  enable  her  to  mortgage  the  land 
as  security  for  borrowed  money,  by  a  deed 
absolute  in  terms,  but  accompanied  by  an  oral 
agreement  on  the  part  of  the  mother  to  re- 
convey.  The  relations  between  mother  and  son 
were  in  fact  confidential  and  fiduciary.  After 
the  son's  death,  the  mother  sold  the  land 
as  her  own,  and  denied  that  his  widow,  his  sole 
heir,  had  any  interest  in  it.  Held,  the  parol 
agreement  was  insufficient  to  create  a  toust, 
because  of  section  1  of  the  trust  statute,  which 
provides  that  no  trust  concerning  lands,  except 
such  as  may  arise  by  implication  of  law,  shall 
be  created,  unless  in  writing  (Gen.  St  1915,  | 
11674). 

2.  Trusts  «=943(2)— Grantor  may  not  show 
parol  agreement,  in  absence  of  frautf,  etc., 
except  In  case*  involving  purohase  money. 

In  the  absence  of  fraud,  accident,  or  mis- 
take, the  grantor  in  a  deed  absolute  in  terms 
may  not  show  a  parol  agreement  of  the  grantee 
to  hold  the  land  in  trust  for  the  grantor,  ex- 
cept in  cases  involving  payment  of  purchase 
money  by  one  person  and  titie  taken  in  an- 
other, under  section  8  of  the  trust  statute  (Gen. 
St.  1915.  §  11681). 

S.  Tmats  «=996— Mere  repudiation  of  trust  un- 
der oral  agreement  does  not  eonstltute  fraud. 
Mere  repudiation  of  the  trust  contemplated 
by  an  oral  agreement,  ineffectual  for  the  pur- 
pose because  of  the  trust  statute,  does  not  con- 
stitute fraud,  either  actual  or  constructive. 

4.  Trusts  «=9l02(l)— Breach  of  oonfldence  may 

amount  to  oonstruotlve  fraud  giving  rise  to  a 

trust  by  Implication. 

If  a  fiduciary  relation  exist  between  the 

grantor  and  grantee  in  a  deed  absolute,  and 

the  deed  be  induced  by  the  relation  for  a  trust 

purpose,  breach  of  the  confidence  reposed  may 

amount  to  constructive  fraud,  from  which  a 

trust  may  arise  by  implication  of  law. 


5.  Trusts  9=3 1 09,  1 1  Ou-Oral  agreement  hetwee^. 
flduoiaries  insufflclent,  standing  alone,  to  rais'e 
Implication  of  trust 

If  such  a  conveyance  be  accompanied  by  an 
oral  trust  agreement,  the  agreement  may  be 
considered  as  one  of  the  circumstances  of  the 
case.  It  may  aid  implication  of  a  trust,  but  it 
is  not  sufficient,  standing  alone,  to  raise  the 
implication. 

6.  Trusts  <8=3llO— Eviklfenoe  held  to  sustain 
trust  arising  by  implication  on  conveyance  by 
a  son  to  mother. 

Findings  of  fact  concerning  the  subject  of 
paragraph  1  of  this  syllabus  considered,  and 
held-  sufficient  to  sustain  a  trust  arising  by  im- 
plication of  law. 

7.  Findings  construed. 

Bindings  of  fact  considered,  and  held  to 
show  the  action  was  not  liarred  by  the  statute 
of  limitations. 

Appeal  from  District  Clonrt,  Shawnee 
County. 

Suit  by  Fannie  L.  Silvers  against  B.  J.  How- 
ard and  others.  Decree  for  plaintiff,  and  de- 
fendant Ellen  Silvers  appeals.    Affirmed. 

J.  J.  Schenek  and  A.  E.  Crane,  both  of  To- 
peka, -for  appellant 

J.  B.  Larimer  and  Waters  &  Waters,  all  of 
Topeka,  for  appellee. 

BtJRCH,  J.  The  action  was  one  to  enforce 
a  trust  relating  to  land.  The  plaintiff  pre- 
vailed, and  the  principal  defendant,  Ellen 
Silvers,  appeals. 

The  story  of  the  case  Is  told  by  the  flndings 
of  fact,  which  follow: 

"(1)  On  the  26th  day  of  March,  1909,  Eman- 
uel Silvers  departed  this  life,  intestate,  being 
at  the  time  of  his  death  the  owner  in  fee  simple 
of  the  east  one-half  of  the  southeast  quarter 
and  nil  that  part  of  the  east  one-half  of  the 
northeast  quarter  lying  south  of  the  TTnlon 
Pacific  Railroad  right  of  way,  all  in  section 
two  (2),  township  eleven  (11),  range  thirteen 
(13),  Shawnee  county,  Kansas. 

"(2)  That  the  said  Emanuel  Silvers  left  sur- 
viving him  as  his  sole  and  only  heirfi  at  law 
RUen  Silvers,  defendant  herein,  his  widow,  and 
four  children,  Clarence  Silvers,  Emmett  Silvers, 
Frank  Silvers,  and  Anna  Silvers;  that  at  the 
death  of  the  said  Emanuel  Silvers  the  said 
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Clarence  SUvers  inherited '.aji^' became  the 
owner  and  entiUed  to  the.'ppisstasion  of  an  on- 
divided  one-eighth  interest  in'and  to  all  of  the 
real  estate  bereinbefpre.described. 

"  (3)  At  the  request  ^  his  father  and  mother, 
Clarence  SUvers  'repiained  on  the  premises 
above  described  dOring  the  last  few  years  of 
his  father's  fife,  and  at  the  request  of  bis 
mother  h^  remained  upon  the  premises  nntil 
the  time  ef  >]is>tfeatb,  which  occurred  September 
19,  1914.  ■  .•• 

"(4) 'Prior  to  the  death  of  Emanuel  Silvers, 
his  son  JTrank  went  to  the  state  of  Idaho  and 
engaged  in  the  sheep -raising  business,  and  after 
'th'&  death  of  Emanuel  Silvers,  another  son,  Em- 
■  iaeit,  also  went  to  the  state  of  Idaho,  and  there 
joined  his  brother  Frank  in  the  sheep-raising 
bnsiness.  BYank  Silvers  and  Emmett  Silvers 
desired  to  use  some  money  in  their  business, 
and  EUen  Silvers,  their  pother,  defendant  here- 
in, agreed  to  make  them  a  loan  for  the  sum 
desired.  I.  B.  Alter,  a  banker  of  Rossville  and 
a  friend  of  the  family,  was  consulted  by  Ellen 
Silvers  in  regard  to  loaning  her  the  sum  she  de- 
sired to  furnish  her  sons  in  Idaho.  Said  Alter 
Wormed  EUen  Silvers  that  a  lower  rate  of 
interest  could  be  procured  on  a  real  estate 
loan,  and  suggested  to  her  and  to  Clarence  Sil- 
vers that  all  of  the  children  Join  in  a  deed  to 
their  mother  and  place  the  title  in  her,  so  that 
she  could  execute  a  mortgage  on  the  land  in 
question,  and  that  when  the  mortgage  was  paid 
off  the  mother  could  then  reconvey  to  her 
children  their  respective  interests.  This  ar- 
rangement was  adopted,  and  Clarence  Silvers 
and  the  other  children  executed  deeds  to  Ellen 
Silvers,  their  mother,  for  the  land  in  contro- 
versy. On  October  12,  1909,  Ellen  Silvers 
thereupon  placed  a  mortgage  upon  said  land, 
and  sent  the  proceeds  to  her  sous  in  Idaho. 
No  consideration  passed  from  the  said  Ellen 
Silvers  to  the  said  Clarence  Silvers,  at  the  time 
of  the  execution  of  said  deed  or  at  any  other 
time,  and  said  deed  was  made  for  the  purpose 
of  enabling  Ellen  Silvers  to  place  a  mortgage 
thereon,  as  suggested  by  I.  B.  Alter,  and  for 
no  other  purpose. 

"(5)  At  the  time  of  the  execution  of  said 
deed  the  relations  between  the  said  Clarence 
Silvers  and  EUen  SUvers  were  cpnfidential  and 
fiduciary. 

"(6)  After  the  execution  of  .said  deed,  said 
Clarence  Silvers  remained  upon  said  premises, 
farming  and  managing  the  same  in  aU  respects 
the  same  as  before  the  execution  of  said  deed. 
In  1912  Clarence  Silvers  was  married  to  Fannie 
It.  Silvers,  the  plaintiff  herein,  and  took  her  to 
his  home  on  said  land,  where  they  lived  until 
the  time  of  his  death.  While  residing  on  said 
premises,  and  after  the  execution  of  said  deed, 
Clarence  SUvers  made  extensive  and  valuable 
improvements  upon  said  premises,  expending 
therefor  in  the  neighborhood  of  $4,000,  and  also 
paid  the  taxes  annually  up  to  the  time  of  his 
death: 

"(7)  It  does  not  appear  from  the  evidence 
that  any  demand  was  ever  made  by  Clarence 
SUvers  for  a  reconveyance  of  said  premises 
from  his  mother,  nor  Uiat  his  mother  ever  de- 
nied the  equitable  interest  of  her  son  in  said 
premises  prior  to  his.  death. 

"(8)  Clarence  Silvers  died  on  the  19th  day  of 
September,  1914,  intestate,  leaving  as  his  sole 


and  only  heir  at  law  the  plaintiff  herein,  Fan- 
nie L.  SUvers,  his  widow. 

"(9)  That   on   or   about  the   day   of 

October,  1917,  said  EUen  SUvers  repudiated  the 
arrangement  made  at  the  suggestion  of  I.  Bj 
Alter,  as  hereinbefore  found,  and  sold  said 
premises  to  h.  F.  Page  for  the  sum  of  $19,000, 
and  the  said  EUen  SUvers  thereupon  immediate- 
ly divided  the  proceeds  of  said  sale  between 
herself  and  her  surviving  chUdren  in  the  shares 
to  which  they  would  have  been  entitled  as  heirs 
of  Emannel  SUvers. 

"(10)  The  premises  in  controversy  were  of 
the  reasonable  value  of  $19,000  at  the  time  of 
the  sale  in  October,  1917. 

"(11)  Clarence  SUvers  never  parted  with  the 
equitable  title  to  his  undivided  one-eighth  in- 
terest in  the  premises  in  controversy,  and  the 
deed  from  him  to  his  mother  was  for  the  pur- 
pose of  enabling  her  to  place  a  mortgage  on 
said  premises  and  to  loan  the  proceeds  from 
said  mortgage  to  Frank  and  Emmett  SUvers, 
and  for  no  other  purpose. 

"(12)  During  all  the  time  that  Clarence  Sil- 
vers was  farming  the  land  in  controversy,  after 
the  death  of  his  father,  he  received  all  the  in- 
come therefrom,  and  made  no  accounting  to  any 
one  therefor. 

"(13)  The  defendant  Ellen  SUvers  did  not 
procure  the  deed  from  Clarence  Silvers,  here- 
tofore found,  by  means  of  any  fraud  practiced 
upon  said  Clarence  Silvers,  at  or  before  the  ex- 
ecution of  said  deed,  as  claimed  in  the  amended 
petition.  , 

"(14)  In  the  faU  of  1914,  after  the  death  of 
Clarence  SUvers,  plaintiff  was  duly  notified  by 
Emmett  SUvers  that  she  had  no  right,  title,  or 
interest  in  or  to  said  real  estate,  and  plaintiff 
made  no  claim  to  an  interest  in  said  real  estate 
other  than  for  her  personal  money  expended  in 
building  a  sUo,  which  claim  was  allowed,  and 
she  was  permitted  to  remove  and  seU  the  same. 

"(15)  This  suit  was  not  brought  by  the 
plaintiff  untU  July  22,  1918,  more  than  three 
years  after  plaintiff  was  notified  that  she  had 
uo  right,  title,  or  interest  in  the  aforesaid  real 

"(16)  Immediately  after  the  death  of  Clar- 
ence SUvers,  Emmett  Silvers,  acting  as  the 
agent  of  Ellen  SUvers,  took  charge  of  the  land 
in  controversy  and  rented  the  same,  and  ex- 
cluded the  plaintiff,  Fannie  SUvers,  from  the 
poBsession  thereof." 

The  defendant  requested  15  findings  of  fact, 
all  of  which  were  adopted  In  substance  by  the 
court,  excepting  these: 

"(6)  That  on  the  12th  day  of  October,  1909, 
Clarence  Silvers,  by  a  quitclaim  deed,  duly  con- 
veyed aU  his  right,  title,  and  interest  in  and 
t3  the  defendant  Ellen  Silvers,  upon  the  con- 
sideration of  ten  doUars  ($10)  expressed  in 
said  deed. 

"(7)  That  at  the  time  of  the  execution  of 
said  deed  there  was  no  contract  between  EUen 
Silvers  and  Clarence  SUvers  that  she  was  to 
recouvey  the  property  to  him  at  any  time  there- 
after." 

"(14)  That  Ellen  SUvers,  at  the  time  of  mak- 
ing the  deed  to  the  defendant  L.  F.  Page,  jost 
prior  to  bringing  this  action,  was  the  owner 
of  aU  of  the  property  described  in  finding  No. 
2,  and  entitled  to  aU  of  the  proceeds  thereof." 
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Requested  finding  No.  6  differa  from  the 
coart's  finding  tbat  Clarfflice  deeded  to  bis 
mother,  merely  In  the  respect  tliat  the  re- 
quested finding  In  effect  denies  that  any  equi- 
table title  remained  in  Clarence.  Tbat  was 
the  substance  of  the  lawsuit.  Requested  find- 
ing No.  14  was  likewise  more  of  a  decision  of 
the  controversy  than  a  finding  of  fact.  Re- 
quested finding  No.  7  was  rejected  because 
the  court  believed  the  testimony  on  which  its 
own  finding  No.  4  was  based. 

It  la  argued  tbat  finding  No.  4  does  not 
state  that  an  agreement  to  reconvey  was  In 
fact  made;  the  language  being,  "the  mother 
could  then  reconvey,"  etc.  The  finding,  how- 
ever, is  Interpreted  by  the  first  conclusion  of 
law  stated  by  the  court,  which  is  argumenta- 
tive In  form,  and  refers  to  "the  parol  agree- 
ment entered  into  on  the  suggestion  of  I.  B. 
Alter."  The  fact  that  reconveyance  was  part 
of  the  arrangement  was  elicited  from  the  wit- 
ness Alter  by  a  leading  question  by  the  court 
itself,  calling  attention  to  the  specific  matter. 

Finding  No.  6,  that  at  the  time  Clarence 
deeded  to  his  mother  the  relations  between 
there  were  confidential  and  fiduciary,  Is  as- 
sailed as  contrary  to  the  evidence.  The  farm 
was  situated  near  Rossville.  During  the  last 
few  years  of  his  father's  life  Clarence  remain- 
ed on  the  farm,  at  the  request  of  his  father 
and  mother.  After  his  father's  death  he  con- 
tinued to  stay  there,  at  the  request  of  bla 
mother,  who  then  owned  an  undivided  half, 
while  he  had  but  oneelghth.  After  making 
the  deed  to  his  mother,  and  without  any  con- 
tract fixing  his  rights  or  accountability,  Clar- 
ence managed  the  farm,  paid  taxes,  made 
many  lasting  and  valuable  Improvements,  and 
appropriated  the  proceeds,  except  that  he 
■  gave  his  mother  and  sister  enough  to  live  on. 
They  lived  in  Rossville,  and  frequently  went 
to  the  farm  to  visit,  and  to  get  butter  and 
eggs  and  other  supplies.  Clarence  purchased  a 
horse  and  buggy  for  them  to  use.  At  the  time 
of  his  death,  Clarence  had  SI  head  of  horses 
and  mules,  20  or  90  head  of  cattle,  and  a  num- 
ber of  bogs,  all  acquired  while  he  was  work- 
ing the  farm.  It  was  necessary  for  him  to 
borrow  considerable  money,  and  his  mother 
said  she  was  willing  her  interest  in  the  farm 
should  stand  good  for  Clarence,  because  be 
had  always  provided  for  the  family.  Some- 
times the  plaintUC  became  discouraged  at  the 
outlook.  On  one  occasion  her  mother-in-law 
said  to  her: 

"You  know,  Fannie,  Clarence  bas  been  a  good 
boy,  and  worked  all  his  life  and  kept  us.  We 
aren't  going  to  let  you  want.  Clarence  ex- 
pects some  day  to  get  tbat  home;  tbe  boys 
don't  want  the  farm,  and  Annie  don't  want  the 
borne;  everything  wUl  come  out  all  right." 

The  plaintiff  herself  fumlahed  the  money 
to  build  the  silo  on  the  farm.  When  she  wrote 
the  check  for  It,  she  said  to  Clarence,  "Maybe 
we  had  better  have  mother  O.  K.  this,"   Clar- 


ence laughed  and  said,  "My  mother  won't  go 
against  me."  During  his  lifetime  the  occa- 
sion never  arose  when  It  seemed  necessary 
that  Clarence  and  his  mother  should  have 
virritlngs  between  them  in  reference  to  their 
property  and  business.  While  it  may  not  be 
proper  to  read  all  of  this  evidence  into  tbe 
relations  of  mother  and  son  in  October,  1909, 
It  Is  significant  that  whUe  he  lived  there  was 
no  break  or  change  in  the  tmstfnl  relation- 
ship which,  for  the  purposes  of  this  suit,  com- 
menced in  the  son's  yielding  to  his  mother's 
request  to  stay  on  the  farm  after  Ms  father's 
death.  Tlie  result  is,  finding  No.  4  is  well 
sustained  by  the  evidence,  and  the  court  re- 
gards all  the  facts  as  settled  by  the  tindlngs 
of  fact. 

[1]  Sections  1,  6,  and'S  of  the  statute  re- 
lating to  trusts  read  as  follows: 

"Sec.  1.  No  trust  concerning  Udids  except 
such  as  may  arise  by  Implication  of  law  shall 
be  created,  unless  in  writing  signed  by  the 
party  creating  tbe  same,  or  by  his  attorney 
thereto  lawfully  authorized  in  writing." 

"Sec.  6.  When  a  conveyance  for  a  valuable 
consideration  is  made  to  one  person  and  tbe 
consideration  therefor  paid  by  another,  no  us« 
or  trust  shall  result  in  favor  of  the  latter. 
bnt  the  title  shall  vecft  in  the  former,  subject 
to  the  provisions  of  the  next  two  sections." 

"Sec.  8.  The  provisions  of  the  section  next 
before  the  last  [section  6]  shall  not  extend  tc 
cases  where  the  alienee  shall  have  taken  an  ab 
solute  conveyance  in  his  own  name  without 
the  consent  of  the  person  with  whose  money 
the  consideration  was  paid;  or  where  such 
alienee  in  violation  of  some  trust  shall  have 
purchased  the  land  with  moneys  not  bis  own; 
or  where  it  shall  be  made  to  appear  tbat  by 
agreement  and  without  any  fraudulent  intent 
the  party  to  whom  the  conveyance  was  made, 
or  in  whom  tbe  title  shall  vest,  was  to  hold 
the  land  or  some  interest  therein  in  trust  for 
tbe  party  paying  the  purchase  money  or  some 
part  thereof." 

Gen.  Stat  1915,  H  11674,  11679,  11681. 

[2]  Sections  6  and  8  relate  to  those  pur- 
chases of  land  which  involve  consideration 
paid  or  furnished  by  one  person  and  title  tak- 
en in  another,  and  have  no  application  to  tbe 
present  controversy.  Therefore  section  i 
alone  is  to  be  considered. 

The  defendants  say  the  trust  In  this  case, 
if  any,  was  an  express  trust,  and  the  agree- 
ment by  which  It  was  created  was  not  in 
writing.  .  The  plaintiff  says  tbe  trust  arose 
by  Implication  of  law. 

In  the  case  of  Morrall  v.  Waterson,  7  Kan 
109,  the  syllabus  reads: 

"In  the  absence  of  fraud,  mistake  or  aed- 
dent,  the  grantor,  in  an  absolute  conveyance  re- 
citing a  valuable  consideration  and  acknowledg- 
ing its  receipt,  and  where  it  is  admitted  a  valu- 
able consideration  was  actually  received,  cannot  ' 
show  a  parol  agreement  tbat  the  grantee  was 
to  hold  the  land  conveyed  in  trust  for  his 
benefit" 
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The  clause,  "and  wbere  It  Is  admitted  a 
valuable  consl  deration  was  actually  receiv- 
ed," was  Inserted  to  conform  the  decision  to 
the  facts  of  the  case.  It  may  be  eliminated 
without  affecting  the  rale  of  law,  because  ab- 
sence of  consideration  does  not  supply  the 
writing  which  the  statute  requires. 

"The  plaintiff,  as  the  holder  of  the  school 
land  certificate,  was  practically  the  owner  of 
the  land,  subject  to  the  claim  of  the  state  for 
the  unpaid  purchase  price.  He  assigned  the 
certificate  to  his  father  for  a  recited  money 
consideration.  This  amonnted  to  a  conveyance 
of  the  title,  and  in  the  absence  of  fraud  or 
mistake  is  regarded  as  conclusive  evidence  of 
the  transfer  of  the  beneficial  interest  preclud- 
ing a  showing  of  want  of  consideration  for  the 
purpose  of  establishing  an  implied  trust."  Goff 
V.  Goff,  98  Kan.  201,  204,  158  Fac.  26,  27. 

Unless,  therefore,  there  were  fraud,  acci- 
dent, or  mlstalie  in  the  transaction  under 
analysis,  the  deed  was  not  impeachable  by 
parol  evidence  which  would  contradict  Its 
legal  effect  as  an  absolute  conveyance.  Ing- 
ham V.  Bumell,  31  Kan.  333,  2  Pac.  804;  Gee 
V.  ThrailklU,  45  Kan.  ITS,  25  Pa&  588;  Rog- 
ers V.  Richards,  67  Kan.  706,  74  Pac.  255; 
BlackweU  v.  Blackwell,  88  Kan.  495,  i:^  Pac. 
173;  Clester  t.  Clester,  90  Kan.  638, 135  Pac. 
906,  L.  R.  A.  1915B,  648. 

The  conveyance  was  not  the  result  of  acci- 
dent or  mistake,  and  the  plaintiff  must  obtain 
relief,  if  at  all,  on  the  ground  of  fraud.  The 
petition  charged  actual  fraud.  It  was  alleg- 
ed the  mother  procured  the  deed  on  a  false 
promise,  which,  at  the  time  It  was  made,  abe 
had  no  intention  of  keeping.  The  court  found 
otherwise  (finding  No.  13). 

[3,  4]  The  statement  may  be  found  in  opin- 
ions of  the  courts  that  trusts  may  be  raised 
In  equity  with  respect  to  property  acquired 
without  fraud,  when  It  would  be  against  equi- 
ty that  it  should  be  retained.  In  that  form  the 
statement  furnishes  no  rule  for  the  decision 
of  controversies.  Going  further,  it  is  some- 
times said  that  a  constructive  trust  will  arise 
whenever  It  would  be  Inequitable  for  the  per- 
son holding  the  legal  title  to  retain  the  prop- 
erty. The  statement  Is  too  broad,  and,  if 
applied  literally,  would  nullify  the  first  and 
sixth  sections  of  the  trust  statute.  How- 
ever Inequitable  and  morally  reprehensible  It 
may  be  that  property  conveyed  upon  an  ex- 
press oral  trust  should  be  retained  In  viola- 
tion of  tlie  agreement,  a  trust  may  not,  under 
those  circiunstances,  be  ingrafted  upon  a  deed 
absolute  in  its  terms,  because  if  that  were  the 
rule  deeds  would  no  longer  be  valuable  as  mu- 
niments of  title.  In  the  opinion  of  the  Legis- 
lature, It  Is  better  for  the  social  order  and 
general  welfare  that  a  few  persons,  who 
might  not  observe  the  statute,  should  suffer 
hardship,  than  that  the  security  of  all  titles 
should  be  destroyed.  Therefore  it  Is  held 
that  mere  repudiation  of  the  oral  agreement 
creating  the  trust  does  not  constitute  fraud, 


either  actual  or  constructive.  Goff  ▼.  QoH, 
98  Kan.  201,  158  Pac.  26.  This  being  true, 
how  did  fraud  enter  into  the  transaction  un- 
der consideration,  and  if  there  were  fraud, 
what  was  its  nature?  The  answer  is:  C<m- 
structive  fr&ud,  arising  from  abuse  of  the 
confidential  relation  existing  between  grantor 
and  grantee. 

The  mere  fact  that  a  conveyance  Is  made 
by  a  child  to  a  parent,  or  by  a  parent  to  a 
child,  without  consideration,  is  not  enough 
to  raise  a  trust  by  Implication.  Clester  v. 
Clester,  90  Kan.  638,  135  Fac.  996,  L.  R.  A. 
1915B,  648.  There  must  a  confidential  rela- 
tion, a  transaction  Induced  by  the  relation, 
and  a  breach  of  the  confidence  reposed. 
When  those  conditlous  are  satisfied,  the  law 
implies  a  trust.  The  principle  is  Illustrated 
by  the  decision  In  the  case  of  Bartholomew 
V.  Guthrie,  71  Kan.  706,  81  Pac.  491.  In  that 
case  the  grantors  conveyed  land  In  litigation 
to  their  attorney,  to  enable  him  to  deal  with 
it  advantageously,  under  an  oral  agreement 
that  he  would  account  for  the  fruits  of  the 
litigation.  The  attorney  was  employed  to 
protect  the  interests  of  the  grantors.  The  law 
declares  the  relation  of  attorney  and  client 
to  be  fiduciary.  The  deed  was  a  step  In  fur- 
therance of  the  purposes  of  the  employment, 
and  refusal  to  account  for  the  fruits  of  the 
litigation  constituted  constructive  fraud,  rais- 
ing a  trust  outside  the  statute,  by  implication 
of  law.  Tbe  opinion  of  the  court  did  not  di- 
late on  the  fiduciary  character  of  the  rela- 
tion between  attorney  and  client.  To  have 
done  so  would  have  been  to  pad  the  opinion. 
When  the  fact  of  the  relation  was  stated, 
the  quality  which  the  law  attaches  to  it  was 
stated,  and  It  was  sufficient  for  the  court  to 
say: 

"The  facts  stated  are  such  that  a  trust 
arises  by  implication  of  law."  71  Kan.  710, 
81  Pac.  492. 

The  principle  under  consideration  Is  fur- 
ther illustrated  by  the  decision  in  the  case  of 
Lehrling  v.  Lehrllng,  84  Kan.  766,  115  Pac. 
556,  In  which  a  father  made  a  deed  to  his 
children,  to  enable  them  to  raise  money  upon 
It  for  his  benefit  In  that  case  the  confiden- 
tial relation  between  the  parties  to  the  deed 
was  the  fact  which  controlled  the  decision: 

"The  father  was  in  Germany,  and  the  children 
were  at  home,  where  the  business  must  be  done. 
The  plan  did  not  seem  nnreasonable.  Ex- 
penses would  necessarily  accumulate,  if  there 
should  be  delay  in  executing  the  mortgage  and 
procuring  the  loan.  The  father  was  in  trouble, 
far  from  home,  and  naturally  desired  to  save 
as  much  of  his  property  as  possible  after  satis- 
fying the  proper  claims  of  his  wife;  the  neces- 
sity of  speedy  action  was  apparent  and  was 
emphasized  in  the  letter.  He  acted  promptly, 
as  his  children  requested,  and  in  the  confidence 
that  a  father  may  be  presumed  to  have  in  his 
chUdren."    84  Kan.  769,  U5  Pac.  667. 
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To  these  facts  tlie  law  as  expounded  in  the  f 
case  of  Wood  v.  Babe  et  aL,  96  N.  T.  414,  48 
Am.  Rep.  640,  was  applied;  Citation  of  for- 
tber  authority  being  regarded  as  unnecessary. 
The  statute  of  frands  and  the  statute  of 
trasts  of  the  state  of  New  York,  referred  to 
In  the  opinion  of  the  court,  are  essentially  the 
same  as  the  statutes  of  this  state  relating 
to  the  same  subjects.  The  facts  of  the  case 
and  the  conclusion  of  the  court  are  summa- 
rized in  the  headnote,  whlcli  reads  as  fol- 
lows: 

'The  interest  of  plaintiff  in  certain  real  es- 
tate, which  interest  was  of  the  value  of  about 
flO.OOO,  was  sold  on  execution  issued  upon  a 
judgment  against  him,  and  the  time  for  redemp- 
tion by  him  expired  before  he  learned  of  the 
sale.  At  the  request  of  his  mother  and  upon 
the  advice  of  her  attorney,  his  former  guardian, 
be  having  a  short  time  before  arrived  of  age, 
and  for  the  purpose  of  enabling  her  to  redeem 
for  his  benefit,  and  upon  her  oral  promise  to 
bold  the  interest  acquired  and  reconvey  to  him 
npon  being  paid  her  loans  aqd  advances,  he 
confessed  a  judgment  to  her  for  $2,000,  which 
snm  she  claimed  she  had  loaned  to  him,  but 
which  he  insisted  was  a  gift.  By  virtue  of 
this  judgment  the  mother  redeemed  and  re- 
ceived the  sherifTs  deed,  but  refused  to  convey 
to  plaintiff  on  demand  and  tender  of  the  amount 
of  her  judgment  and  of  the  advances  made  by 
her  with  interest.  In  an  action  to  enforce  the 
oral  agreement,  held,  that  it  was  upon  a  good 
and  sufficient  consideration;  and,  as  it  appeared 
that  plaintiff  was  induced  to  acquiesce,  not  by 
the  promise  alone,  but  by  it  and  the  confidential 
relation  conjoined,  it  coold  be  enforced  in  equi- 
ty, and  the  statnte  of  frauds  could  not  be  in- 
Toked  as  a  bar  to  relief."  96  N.  1.  414,  48 
Am.  Rep.  640. 

In  the  opinion  it  was  said : 

"It  was  on  the  part  of  the  son  the  case  of 
a  confidence  induced,  not  by  the  bare  promise 
of  another,  but  by  the  promise  and  the  con- 
fidential relation  conjoined.  The  confidence,  ia 
fact,  had  its  spring  and  origin  in  the  relation, 
and  that  relation  was  a  controlling  ingredient 
moving  his  action."  06  N.  Y.  425,  48  Am.  Bep. 
640. 

A  criticism  of  the  Bartholomew  and  Lehr- 
Ung  Cases,  contained  in  an  address  before 
the  Kansas  State  Bar  Association,  on  the 
subject  **rrust  Estates  in  Kansas"  (Proceed- 
ings 1916,  page  68),  falls  to  take  note  of  the 
fact  which  controlled  the  decision  in  each 
instance — the  confidential  relation  between 
the  parties  to  the  conveyance.  Both  decisions 
are  well  supported  by  authority.  Note,  39  L. 
R.  A.  (N.  S.)  023,  926. 

In  the  case  under  decision  it  ia  dear  that 
the  filial  and  the  bosiness  relations  of  Clar- 
ence SUvers  to  his  mother  were  of  the  most 
trustful  and  confiding  kind.  To  his  mind  his 
deed  to  his  motlier  did  not  affect  his  interest 
in  the  land,  and  he  proceeded  to  stock  it  and 
farm  it  and  improve  it,  to  marry  and  make  it 
bis  homestead,  all  on  what  seemed  to  him 
good  secority.   Tbere  was,  to  be  sure,  a  prom- 
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ise  that  his  Interest  wonld  be  reoonveyed  to 
him,  but  the  essence  of  the  secarlty  consisted 
in  the  fact  that  he  was  dealing  with  his 
mother. 

[6,  I]  In  order  to  darlfy  the  subject  a 
little  more,  a  word  may  be  added  r^ating  to 
the  place  of  the  oral  agreement  to  reconvey  in 
cases  of  this  character.  A  conveyance  made 
with 'an  accompanying  oral  agreement  to  re- 
convey is  disclosed.  The  statute  not  having 
been  observed,  no  trust  was  created  by  virtue 
of  the  conveyance  and  the  oral  agreement. 
That,  however,  is  not  necessarily  the  end  of 
the  matter.  The  drcumstanoes  may  have 
been  such  that  a'  trust  arises  by  implication 
of  law,  according  to  the  rules  which  have 
been  laid  down.  In  considering  that  subject, 
the  oral  agreement  is  simply  one  of  the  Cir- 
cumstances of  the  case.  It  must  be  accompa- 
nied by  other  circumstances,  which,  either  by 
themselves  or  in  connection  with  the  oral 
agreement,  establish  fraud,  actual  or  con- 
structive, or  other  equitable  basis  for  ralstpg 
a  trust  by  Implicatiou.  The  trust  by  implica- 
tion may  Iiave  the  same  ultimate  effect  on  the 
rights  of  the  parties  as  would  result  from  en- 
forcement of  the  oral  agreement  In  that 
event  the  oral  agreement  may  be  said  to 
aid  the  implication ;  but  it  is  not  sufficient, 
standing  alone,  to  raise  the  implication. 
Franklin  v.  Colley,  10  Kan.  260;  Bartholo- 
mew V.  Guthrie,  71  Kan.  705,  710, 81  Pac.  491. 
In  this  instance  the  proof  was  that  under  the 
influence  of  the  confidential  relation  the  con- 
veyance was  made  for  a  specific  purpose. 
When  the  purpose  was  accomplished,  the 
grantee  held  the  legal  title  for  the  benefit  of 
the  grantor,  whether  there  were  an  agreement 
to  reconvey  or  not 

[7]  The  defendant  pleaded  the  statute  of 
limitations,  and  Insists  that  findings  14,  15, 
and  16  show  that  the  action  was  barred.  The 
court  found  that  repudiation  of  the  trust  oc- 
curred in  October,  1017  (finding  No.  9),  and, 
if  so,  the  action  was  commenced  in  due  Ume. 
Finding  No.  14  does  not  state  that  Emmett 
Silvers,  acting  as  the  agent  of  Ellen  Silvers, 
notified  the  plaintiff  that  she  had  no  interest 
in  the  farm,  and  he  could  not  commit  EUIen 
Silvers  to  a  renunciation  of  trust  without  her 
authority.  Finding  No.  16  relates  to  the  sub- 
ject of  possession.  Ellen  Silvers  was  entitled 
to  be  admitted  to  possession  as  a  co-owner. 
Emmett  Silvers,  acting  as  her  agents  took  full 
possession,  and  excluded  the  plaintiff,  thereby 
trespassing  upon  the  plaintiff's  right  of  pos- 
session ;  but  the  finding  does  not  extend  the 
agency  to  include  authority  to  deny  equitable 
title  to  a  share  of  the  land.  The  result  is  that 
findings  14  and  16  fall  short  of  showing  re- 
pudiation of  the  trust  by  Ellen  Silvers,  which 
occurred  as  a  result  of  the  conduct  described 
in  finding  No.  9. 

The  judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 
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RUBY  V.  BAKER  et  al.    (No.  22778.) 

(Supreme  C!ourt  of  Kansas.    May  8,  1920.    On 
Motion  for  Behearing,  June  14,  192U.) 

-    (Si/Uahut  by  the  Court.) 

8«t>off  and  counterclaim  «=944(l)— In  aoHon 
againtt  several  for  assault,  a  claim  for  alien- 
ating affeotlons  of  wife  of  on«  defendant  may 
be  set  off. 
Where  several  defendants  are  sued  by  the 
plaintiff  upon  the  charge  of  having  committed 
an  assault  upon  him,  a  claim  against  bim  for 
having  alienated  the  affections  of  the  wife  of 
one  of  the  defendants  may  be  interposed  as  a 
set-off,  where  the  answer  shows  a  waiver  of 
all  right  to  affirmative  relief. 

Appeal  from  District  Ciourt,  Osbome 
.C5otmty. 

Action  by  T.  B.  Buby  against  John  Baker 
and  six  otbers  with  plea  of  set-off  by  de- 
fmdant  Baker.  From  the  overruUng  of  his 
motion  to  strike  out  the  plea  of  set-off  and 
the  orermling  of  a  demurrer  thereto,  plaintiff 
a]n>eal8.    Affirmed. 

Turner  &  Stanley,  of  Mankato,  and  liUtz 
•       &  Jordan,  of  Beloit,  for  appellant 

A.  E.  Crane,  of  Topeka,  and  N.  C.  Else,  of 
Osbome,  for  appellees. 

MASON,  J.  T.  B.  Buby  sued  John  Baker 
and  six  others,  charging  them  with  assault 
and  battery,  including  the  administering  of 
a  coat  of  tar  and  feathers.  The  defendants 
In  addition  to  a  general  denial  pleaded  as  a 
set-off  a  claim  of  Baker  for  damages  for  the 
plaintiff  having  debauched  his  wife  and 
alienated  her  affections.  This  portion  of  the 
answer  was  attacked  by  a  motion  to  strike 
out  and  a  demurrer,  both  of  which  were  over- 
ruled; the  plaintiff  appealing  from  the  rul- 
ings. 

The  sole  questlcm  presented  is  whether  such 
set-off  is  admissible.  Formerly  in  this  state 
a  set-off  could  be  pleaded  only  in  an  a<ition 
on  contract,  and  was  required  to  be  founded 
on  a  contract  or  Judgment  Gen.  Stat  1901,  % 
4632.  For  this  provision  the  following  was 
substituted  in  1909: 

"A  set-off  can  only  be  pleaded  in  an  action 
in  which  a  recovery  of  money  is  sought,  and 
must  be  a  cause  of  action  for  the  recovery  of 
money."  'Gen.  Stat  1915,  i  6992  (Code  CAm. 
Free.  S  100.) 

A  tort  may  therefore  be  pleaded  as  a  set- 
off In  an  action  on  a  tort  CJooper  v.  Seav- 
ems,  97  Kan.  159,  155  Pnc.  11.  The  plaintiff 
contends,  however,  that  the  cause  of  action 
sought  to  be  used  here  as  a  set-off  is  not 
available  because  of  want  of  mutuality;  his 
claim  being  against  all  the  defendants,  while 
the  cross-demand  against  him  exists  in  favor 
of  bat  one  of  them.    In  support  of  this  con- 


tention, he  relies  upon  the  recent  case  of 
Crockery  Co.  v.  Cleaver,  104  Kan.  642,  180 
Pac.  273.  Lanl^age  is  used  in  that  opinion 
seemingly  tending  to  sustain  his  view,  but  It 
must  be  interpreted  in  the  light  of  the  facts 
to  which  It  is  applied.  There  an  action  was 
brought  against  two  partners  on  a  firm  ac- 
count. Une  of  the  defendants  pleaded  as  a 
set-off  a  <dalm  fti  a  larger  sum  for  damages 
on  account  of  an  Injury  inflicted  upon  her  by 
the  wrongful  act  of  the  plaintiff.  She  was 
found  to  liave  a  valid  demand  for  $114.30 
more  than  the  partners  owed  the  plaintiff, 
and  was  given  a  Judgment  for  that  excess.  If 
the  plaintiff's  own  claim  had  been  reduced 
or  defeated  altogether,  the  Judgment  would 
have  been  correspondingly  increased.  That 
Judgment  was  reversed  on  the  ground  of  a 
want  of  mutuality  in  the  opposing  demands 
which  had  been  Utigated.  Obviously,  one  part- 
ner had  (in  the  legal  sense)  no  interest  what- 
ever in  any  demand  of  the  other  for  an  af- 
firmative Judgment  against  the  plaintiff,  and 
could  not  have  been  affected  by  it.  The  cause 
of  action  upon  the  tort  was  not  used  for 
merely  defensive  purposes,  but  as  the  founda- 
tion for  affirmative  rdief.  To  a  claim  as- 
serted in  that  manner  by  a  defendant  the 
term  "set-ofT'  is  properly  applied  (Gen.  Stat 
1915,  S  7314  [Code  Civ.  Proc.  {  410];  84  Cjtt. 
644;  25  A.  &  E.  Encyc  of  L.  489),  although 
etymologlcally  it  may  not 'seem  entlr^  ap- 
propriate. 

In  the  present  case  the  answer  does  not 
ask  that,  if  the  plaintiff  shall  fail  to  estab- 
lish the  assault  and  battery,  the  defendant 
Baker  shall  be  allowed  damages  against  him 
for  alienating  his  wife's  affections,  or  that, 
if  both  Injuries  are  proved  and  the  damages 
for  the  assault  are  found  to  be  less  than  for 
the  alienation.  Baker  shall  have  Judgment 
for  the  difference.  Its  prayer  is  merely  that 
if  the  plaintiff  be  found  to  have  been  injured 
by  the  wrongful  act  of  the  defendants,  the 
sum  fixed  as  the  measure  of  his  compensation 
therefor  shall  have  credited  upon  It  the 
amount  of  damage  sustained  by  Baker  by 
reason  of  his  Injury;  the  language  clearly  in- 
dicating a  waiver  of  any  claim  to  affirmative 
relief  in  any  event  Nothing  whatever  is 
asked  in  behalf  of  Baker  if  the  plaintiff's 
claim  Is  not  upheld,  and  no  Judgment  for  the 
difference  is  sought  if  the  plaintiff  should  be 
adjudged  to  have  been  damaged,  but  in  a  1^ 
amount  than  Baker.  In  that  situation  the 
other  defendants  have  an  interest  in  Baker's 
cross-demand.  So  far  as  the  amount  decided 
to  be  due  to  him  for  his  injury  may  by  Its 
application  thereto  reduce  or  wipe  out  any 
award  made  to  the  plaintiff  on  account  of  the 
wrong  Inflicted  upon  him,  they  are  affected 
by  it  because  their  obligation  to  make  pay- 
ment to  the  plaintiff  is  by  that  use  of  It  di- 
minished or  extinguished,  and  no  other  force 
is  sought  to  be  given  It 
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The  spirit  of  the  Code  favors  the  settle- 
ment In  one  action  of  different  controversies 
where  the  circumstances  interpose  no  obsta- 
cle, but  recognizes  the  principle  upon  which 
the  requirement  of  mutuality  In  cross-de- 
mands Is  based  by  providing  that  except  In 
action  to  enforce  liens  the  causes  of  action 
united  must  affect  all  the  parties.  Gen.  Stat 
1915,  I  6079  (Code  Civ.  Proc.  §  88). 

Where,  In  a  suit  against  a  number  of  de- 
fendants for  collectively  inflicting  an  Injury 
upon  the  plaintiff,  a  crpss-demand  existing 
In  favor  of  one  of  them  is  set  up  purely  in 
a  defoislve  way,  his  codefendants  have  the 
same  Interest  as  himself  in  its  establishment 
Its  appncatlon  to  the  reduction  or  cancella- 
tion of  the  otdlgation  to  the  plaintiff  Inures 
to  the  benefit  of  all  the  defendants  alike, 
since  that  is  the  effect  of  any  payment  or  part 
payment  Westbrook  v.  Mlze,  35  Kan.  299,  10 
Pac.  881.  No  reason  is  ai^arent  why  its  use 
In  that  manner  should  not  be  allowed. 

It  Is  true  that  the  precise  point  presented 
seems  not  to  have  received  much  discussion 
by  the  courts,  but  the  reason  doubtless  Is  that 
a  defendant  rarely  uses  for  purely  defensive 
purposes  a  cross-demand  capable  of  being 
made  the  basis  of  affirmative  relief.  It  has 
been  held,  however,  that  a  claim  of  one  'of 
several  defendants  against  the  plaintiff  for  a 
sum  greater  than  that  sued  for  may  be  used 
by  way  of  set-off  as  a  defense,  but  that  no 
Judgment  for  the  surplus  could  be  rendered; 
the  court  saying: 

"If,  as  the  verdict  tends  to  show,  the  set-off 
was  due  to  only  one  of  the  defendants,  this 
would  constitute  a  good  defense  to  plaintiff's 
action,  but  would  not  authorize  a  recovery  for 
the  excess,  for  the  reason  that  such  recovery 
would  require  a  change,  to  that  extent,  of  the 
parties  to  the  judgment  In  fact  it  would,  in 
effect  require  two  judgments;  one  in  favor 
of  one  defendant  for  the  certified  balance,  and 
the  other  in  favor  of  all  the  defendants  for 
the  costs  of  the  suit.  This  cannot  be  done  in 
legal  proceedings.  But  it  furnishes  no  reason 
why  such  demand  should  not  be  a  complete 
answer  to  the  plaintiff's  right  of  recovery." 
Locke  V.  Locke,  57  Ala.  473,  476. 

Moreover,  the  want  of  mutuality  which  is 
held  to  prevent  the  use  as  a  set-off  or  counter- 
claim of  a  demand  in  favor  of  one  of  a  num- 
ber of  defendants  does  not  appear  to  have 
been  recognized  with  respect  to  common-law 
recoupment  That  remedy  was  available  only 
as  a  defense,  no  Judgment  being  allowed  for 
any  surplus,  either  In  the  action  In  which  it 
was  used  defensively  (25  A.  &  E.  Encyc  of 
L.  649;  34  Cyc.  642),  or  in  a  separate  later 
proceeding  (Bouvier's  Law  Dictionary,  title 
"Becoupment").  ''It  seems  that,  In  the  ab- 
sence of  any  statute  requiring  It,  a  claim  to 
recoup  need  not  exist  solely  in  favor  of  the 
defendant  and  against  the  plaintiff  In  the  ac- 
tion, since  it  goes  merely  to  the  abatement 
of  the  plaintiff's  recovery,  and  does  not  call 
for  a  Judgment  for  any  balance  against  him," 
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24  R.  G  L.  868,  quoting  note,  Riegler  v.  Trib- 
une Association,  40  App.  Dlv.  327,  57  N.  T. 
Supp.  989.  The  right  to  plead  by  way  of  re- 
coupment a  cross-demand  existing  In  favor  of 
but  one  of  two  defendants  has  been  justified 
by  an  argument  the  whole  of  which  Is  here 
reproduced: 

"The  note  upon  which  the  plaintiff  sought  to 
recover  was  made  by  the  two  defendants  joint-- 
ly;  and  it  is  insisted  that  the  two  defendants 
were  not  entitled  to  recoup  the  damages  aris- 
ing on  the  breach  of  a  warranty,  on  the  sale 
which  constituted  the  consideration  of  the  note, 
because  that  sale  was  made  to  one  of.  the  de- 
tendants  only. 

"If  recoupment  were  allowed  on  the  same 
principle  of  a  set-off  merely,  this  objection 
would  be  insurmountable.  A  set-off  is  in  the 
nature  of  a  cross-action  to  the  full  extent;  it 
does  not  deny  the  validity  of  any  part  of  the 
plaintiff's  claim  or  cause  of  action,  but  sets 
up  a  separate  and  independent  claim  against 
the  plaintiff;  and  the  defendant  is  entitled  to 
judgment  upon  any  surplus  of  his  claims  be- 
yond those  of  the  plaintiff. 

"A  defense  by  way  of  recoupment  denies  the 
validity  of  the  plaintiff's  cause  of  action  to  se 
large  an  amount  as  he  claims.  It  is  not  an 
independent  cross-claim,  like  a  separate  and 
distinct  debt  or  item  of  account  due  from  the 
plaintiff,  but  is  confined  to  matters  arising  out 
of  or  connected  with  the  contract  or  transac- 
tion which  forms  the  basis  of  the  plaintiff's 
action.  It  goes  only  in  abatement  or  reduction 
of  the  plaintiff's  claim,  and  can  be  used  as  a 
substitute  for  a  cross-action  only  to  the  extent 
of  the  plaintiff's  demand.  No  Judgment  can  be 
obtained  by  the  defendant  for  any  balance  in 
his  favor.  See  Ward  v.  Fellers,  3  Mich.  282, 
where  the  distinctions  between  these  two 
classes  of  defenses  are  very  fully  discussed. 

"It  is  not  denied  that  the  defense,  by  way  of 
recoupment,  would  have  been  available  to  the 
defendant  who  purchased  the  cattle,  if  the  note 
had  been  given  by,  and  the  suit  brought  against, 
him  alone. 

"Now  the  only  consideration  given  for  the 
note  was  received  by  Findley  McHardy.  Don- 
ald McHardy,  though  a  joint  .maker  in  form, 
would  seem  to  have  been,  as  between  himself 
and  the  other  defendant  but  a  surety;  and  it 
is  difficult  to  discover  any  good  reason  why  he 
should  not  be  entitled  to  any  defense,  connect- 
ed with  the  consideration,  which  would  be 
available  to  the  real  principal  in  the  transaction 
had  he  made  the  note  and  been  sued  alone.  If 
the  consideration  paid  to  the  former  inures 
to  bind  the  latter,  can  there  by  any  good  rea- 
son why  a  want  or  failure  of  that  consideration 
should  not  inure  to  his  beneht?  We  can  dis- 
cover no  more  reason  why  the  defense,  in  the 
present  case,  should  not  inure  to  the  benefit 
of  both  defendants,  than  if  it  had  been  a  de- 
fense by  way  of  payment,  want  or  failure  of 
consideration  for  the  note,  or  fraud  in  the 
sale  for  which  the  note  was  given.  It  pre- 
vents circuity  of  action,  and  accomplishes  full 
justice  to  all  the  parties  without  the  violation 
of  any  rule  of  law. 

"If,  instead  of  setting  this  up  in  defense,  a 
cross-action  had  been  brought  such  cross-ac- 
tion probably  could  not  have  been  maintained  by 
the  two  defendants  Jointly.    But  we  cannot  see 
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why  this  consideration  should  affect  the  ques- 
tion when  set  up  In  defense  only  in  abatement 
of  the  amount  of  the  plaintiff's  recovery." 

McHardy  t.  Wadsworth,  8  Mich.  349,  363- 
855. 


If  one  of  several  defendants  voluntarily 
elects  to  renounce  his  privilege  of  demanding 
affirmative  relief  upon  a  claim  existing  in  his 
favor  against  the  plaintiff,  his  right  to  make 
such  renunciation  can  hardly  be  questioned, 
and  we  discover  no  reason  why,  having  chos- 
en that  conrse,  he  should  not  be  permitted, 
upon  the  grounds  indicated  in  the  foregoing 
quotation,  to  interpose  his  set-off  as  a  mere 
defense  for  the  benefit  of  himself  and  his  co- 
defendants;  the  objection  of  a  want  of  mu- 
tuality being  thereby  met. 

In  Austin  v.  Feland,  8  Mo.  300,  the  action 
was  brought  against  the  three  maimers  of  a 
note,  by  one  who  had  obtained  It  from  fhe 
payee  by  assignment  Two  of  the  defendants 
were  permitted  to  plead  as  set-offs  indebted- 
ness due  them  individually  from  the  assignor 
— a  situation  in  which  they  could,  of  course, 
have  no  affirmative  reli^  in  that  action.  Mo 
comment  was  made  upon  this  feature  of  the 
matter,  and  the  opinion  perhaps  Indicates 
that  Ihe  practice  would  have  been  approved 
even  had  affirmative  relief  been  obtainable 
and  aslced  for.  The  court,  however,  used  this 
language,  which  we  regard  as  countenancing 
the  distinction  under  discussion: 

"A  fourth  objection  is  that  the  defendants 
being  sued  jointly,  they  were  permitted  to  set 
off  demands  due  them  separately,  from  the 
assignor  of  the  plaintiff.  *  *  *  If  there  is 
any  objection  to  this,  it  must  be  technical.  It 
is  because  it  is  a  matter  not  between  the  plain- 
tiff and  all  the  defendants.  If  a  plaintiff  sues 
two  in  debt,  one  of  them  may  plead  payment, 
or  a  tender  with  his  own  money,  and  thereby 
defeat  a  recovery.  Why,  then,  if  he  will  take 
his  own  debt,  and  set  it  off  against  the  plain- 
tiff, and  thus  defeat  his  action,  may  it  not  be 
done?  There  is  no  solid  distinction  between 
the  case  of  a  payment  with  bis  own  money  by 
one  defendant,  and  pleading  a  set-off  due  him 
alone."    Page  312. 


It  being  the  policy  of  the  Kansas  law  to 
permit  one  tort  to  be  pleaded  as  a  set-off  to 
another  (a  policy  In  harmony  with  the  mod- 
em tendency  to  avoid  circuity  of  action  and 
multiplicity  of  suits),  we  see  no  obstacle  to 
the  controversies  here  involved  being  tried 
out  In  one  action  under  the  pleadings  as  now 
drawn,  the  objection  of  want  of  mutuality 
(of  the  possibility  of  the  rendition  of  a  judg- 
ment npt  affecting  aU  the  parties)  being  dis- 
posed of  by  the  defendant  Baker's  waiver  of 
his  right  to  ask  an  affirmative  Judgment 
against  the  plaintiff. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


On  Motion  for  a  Rehearing. 

In  a  motion  for  a  rehearing  stress  is  laid 
upon  the  fact  that  at  common  law  the  remedy 
of  recoupment  was  allowed  only  with  respect 
to  matters  connected  vrtth  the  transaction  out 
of  which  the  plaintiff's  cause  of  action  arose. 
The  decision  was  not  based  upon  the  theory 
that  the  cross-demand  of  the  defendant  Baker 
could  be  litigated  In  this  action,  because  it 
fell  within  the  definition  of  common-law  re- 
coupment The  reference  to  recoupment  was 
for  the  piurpose  of  illustrating  that  where  no 
affirmative  relief  is  sought  under  it,  a  cross- 
demand  in  favor  of  one  of  several  defendants 
Is  not  rendered  unavailable  as  a  defense  on 
the  ground  of  want  of  mutuality. 

The  motion  for  a  rehearing  is  denied. 

AU  the  Justices  concurring. 


APPLE    V.   SMITH.    (No.   22362.) 
(Supreme  Conrt  of  Kansas.    May  8,  1920.) 

(ByUabut  by  the  Court.) 

1.  Equity  $=s>36— Court  In  partnership  account- 
ing may  make  orders  affecting  real  estate  In 
another  state. 

A  court  of  equity  which  has  obtained  juris- 
diction of  the  parties  in  a  proceeding  to  dissolve 
a  partnership  and  make  an  accounting  of  part- 
nership affairs  may  make  an  order  that  conse- 
quentially affects  real  estate  in  another  state, 
where  It  is  enforceable  against  the  person  of 
the  party  within  its  jurisdiction,  and  to  that 
end  may  compel  a  partner  holding  partnership 
property  in  his  own  name  in  another  state  to 
convey  it  to  the  firm. 

2.  Partnership  ®=3330— Personal  Judgment  at 
end  of  accounting  may  be  rendered,  though 
further  accounting  necessary. 

At  the  end  of  an  accounting,  a  personal 
Judgment  may  be  rendered,  although  the  exigen- 
cies of  the  partnership  business  will  require  a 
further  accounting  of  profits  that  will  accrue 
before  a  sale  of  the  partnership  business  and 
property  can  be  made. 

3.  Partnership  ®=3325(l)— la  winding  up  part- 
nership, court  may  direct  oonveyance  of  land 
In  anotlier  state  without  receiver. 

It  is  competent  for  a  court  of  equity  to  ap- 
point a  receiver  in  winding  up  a  partnership 
and  in  making  a  disposition  of  partnership  as- 
sets, but  it  is  the  better  practice  to  require  a 
partner  holding  partnership  property  in  his 
own  name  in  another  state  to  transfer  the  same 
directly  to  the  partnersliip  Instead  of  to  the 
receiver. 

4.  Partnership  «s>3l9— Where  party  falls  to 
convey  land  In  other  state  as  decreed,  court 
may  order  accounting. 

In  case  a  defendant  partner  refuses  to  as- 
sign and  transfer  property  in  another  state  in 
accordance  with  the  decree  of  the  eonrt,  it  is 
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competent  for  the  eosrt  to  order  an  acconntiiig 
of  the  Talue  of  the  property  not  assigned  and 
transferred  as  the  decree  directed,  and  to  ren- 
der a  personal  judgment  against  the' defendant 
for  that  Talne. 

(AiUHonal  ByOdhut  ty  Editorial  Staff.) 

5.  Aocoont  <s=3l— "Acoountlns"  Imports  an  ad- 
justment of  accounts. 

An  accounting  imports  an  adjustment  of  the 
accounts  of  the  parties  and  a  rendition  of  a 
judgment  for  the  balance  ascertained  to  be  due. 
[Ed.  Note.— For  other  definitions,  see  Words 
aqd  Phrases,  First  and  Second  Series,  Account- 
ing.] 

Appeal  from  District  Court,  Cherokee 
County. 

On  rehearing.    Modifled  and  affirmed. 
For  former  opinion,  see  105  Kan.  732,  185 
Pac.  903. 

A.  S.  Thompson,  of  Miami,  Okl.,  J.  S. 
Dean,  of  Topeka,  H.  W.  Currey,  of  Joplin, 
Mo.,  S.  C.  Westcott,  of  Galena,  and  Ferry 
&  Doran,  of  Topeka,  for  appellant. 

Edward  E.  Sapp  and  E.  B.  Morgan,  both 
of  Galena,  for  appellee. 

JOHNSTON,  0.  J.  [1]  The  Judgment  in 
this  case  was  affirmed  on  December  6,  1919, 
105  Kan.  732,  185  Pac.  003,  and  on  the  11th 
day  of  February,  1920,  defendant's  motion  for 
a  rehearing  was  denied.  Upon  application, 
permission  to  file  a  second  motion  for  re- 
hearing on  certain  propositions  was  allowed. 
The  existence  of  a  partnership  between  the 
parties  and  the  extent  of  the  business  and 
property  included  in  the  partnership  were 
fully  considered  and  determined  in  the  first 
hearing,  and  require  no  further  attention: 
In  his  second  motion  for  rehearing  defend- 
ant urges  again  that  the  district  court  was 
without  Jurisdiction  to  adjudicate  the  title 
to  leasehold  interests  in  mines  situated  in 
Oklahoma.  The  answer  to  this  proposition 
is  that  the  action  we  have  is  one  in  person- 
am. It  is  contended  that  a  court  of  equity 
never  decrees  the  performance  of  something 
which  it  cannot  compel,  but  the  district 
court  entered  a  Judgment  which  it  may 
enforce  as  against  the  person  of  the  defend- 
ant. The  Judgment  rendered  acts  nixin  the 
defendant,  and  only  consequentially  upon 
real  estate  in  another  state.  Having  obtain- 
•  ed  Jurisdiction  of  the  defendant,  the  court 
had  authority  to  determine  the  partnership 
relation  between  him  and  the  plaintiff,  and 
finding  that  such  a  relation  existed,  it  could 
determine  their  partnership  rights  in  prop- 
erty in  and  out  of  the  state,  and  make  a 
decree  enforceable  against  the  defendant, 
who  is  within  the  Jurisdiction  of  the  court. 
Authorities  to  that  effect  were  cited  in  the 
original  opinion,  and  many  others  might  have 
been  dted.    In  Meador  ▼.  Manlove,  97  Kan. 


706,  156  Pac.  781,  where  a  court  of  this  state 
rendered  a  decree  declaring  a  trust  in  lands 
in  Illinois^  it  was  contended  that  the  court 
was  without  Jurisdiction  to  declare  a  trust 
and  compel  a  conveyance  of  land  situate  in 
another  state,  but  it  was  held: 

"Where  a  court  of  general  jnrisdiction  has 
secured  jurisdiction  of  the  parties  who  hold 
the  legal  title  to  land  in  another  state,  it  may 
render  a  judgment  to  impress  a  trust  as  to  such 
land,  and  order  the  trustees  to  execute  a  con- 
veyance thereof;  and  the  possible  difficulties 
which  may  attend  the  enforcement  of  its  judg- 
ment do  not  In  any  wise  abridge  its  Jurisdic- 
tion." (Syl.  1.) 

In  the  early  case  of  Penn  ▼.  Lord  Balti- 
more, 1  Vesey,  444,  a  court  of  chancery  of 
England  had  before  it  the  enforcement  of  a 
contract  relating  to  land  in  America,  and 
the  diancellor  dbcreed  specific  performance, 
conceding  that  it  could  not  be  enforced  in 
rem,  but  holding  that  the  decree,  being  one, 
in  personam,  conld  be  enforced  In  all  cases ' 
where  the  party  is  within  the  Jurisdiction 
of  the  court  In  Northern  Indiana  Railroad 
Co.  T.  Michigan  Central  Railroad  Co.,  15 
How.  (U.  S.)  233,  14  U  Ed.  674,  the  coust 
dted  Judge  Story's  work  on  the  Conflict  of 
Laws,  and  approved  the  rule  stated  by  him 
that: 

"A  court  of  chancery,  'having  authority  to 
act  in  personam,-  will  act  indirectly,  and  under 
qualifications,  upon  real  estate  situate  in  a  for- 
eign country  by  reason  of  this  author!^  over 
the  person,  and  it  will  compel  him  to  give 
effect  to  its  decree,  by  a  conveyance,  release, 
or  otherwise,  respecting  such  property.' "  15 
How.  243,  14  L.  Ed.  674. 

In  Mnssie  v.  Watts,  6  Cranch  (U.  S.)  148, 
3  L.  Ed.  181,  Chief  Justtce  Marshall,  after 
citing  a  number  of  the  authorities,  said: 

"Upon  the  authority  of  these  cases,  and  of 
others  which  are  to  be  found  in  the  books,  as 
well  as  upon  general  principles,  this  court  is  of 
opinion  that,  in  a  case  of  fraud,  of  trust,  or  of 
contract,  the  jurisdiction  of  a  court  of  chan- 
cery is  sustainable  wherever  the  person  be 
found,  although  lands  not  within  the  jurisdiction 
of  that  court  may  be  affected  by  the  decree." 
6  Cranch,  p.  160,  3  L.  Ed.  181. 

In  another  case  the  same  court  has  said^ 

"A  court  of  equity,  having  authority  to  act 
upon  the  person,  may  indirectly  act  upon  real 
estate  in  another  state,  through  the  instrumen- 
tality of  this  authority  over  the  person.  What- 
ever .it  may  do  through  the  party  it  may  do 
to  give  effect  to  its  decree  respecting  property, 
whether  it  goes  to  the  entire  disposition  of  it 
or  only  to  effect  it  with  li^s  or  burdens."  Fall 
V.  Eastin,  215  U.  S.  1,  30  Sup.  Gt.  3,  54  L;  Ed. 
65,  23  L.  R.  A.  (N.  &)  924,  17  Ann.  Cas.  853, 
p.  8. 

See,  also,  Cherokee  Nation  t.  Georgia,  5 
Pet.  (U.  S.)  178,  8  L.  Ed.  26;  Proctor  v.  Proc- 
tor, 215  ni.  275,  74  N.  E.  145,  69  L.  B.  A.  673, 
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106  Am.  St  Hep.  168,  2  Ann.  Gas.  819 ;  Bur- 
ton-Lingo Co.  V.  Patton,  15  N.  M.  304,  107 
Pac.  679,  27  L.  B.  A,  (N.  S.)  420;  10  B.  O.  U 
365.  The  court,  having  the  defendant  before 
It,  had  Jurisdiction  to  render  a  judgibent  and 
apply  any  equitable  remedy  that  could  be 
enforced  against  the  defendant. 

[2,  6]  There  Is  a  further  contrition  that 
the  court  erred  In  the  rendition  of  a  personal 
Judgment  against  the  defendant  for  the 
amount  found  to  be  due  to  plaintiff  on  the 
accounting  that  was  had.  The  claim  Is  that 
the  Judgment  was  prematurely  rendered, 
since  there  were  assets  of  the'flrm  undispos- 
ed of.  This  question  was  not  brought  to 
the  attention  of  the  court  on  the  original 
hearing,  but,  assuming  that  it  is  raised  in 
the  record,  we  find  no  good  ground  for  the 
complalat.  The  defendant  joined  with  the 
plaintifr  in  an  agreement  for  the  appointment 
of  a  referee,  who  was  to  find,  first,  whether 
or  not  a  partnership  existed,  and,  if  an  af- 
firmative finding  was  made,  an  accounting 
was  to  be  taken  by  the  referee,  but  that,  if 
a  contrary  finding  was  made,  then  no  ac- 
counting was  to  be  taken.  The  accounting 
haying  been  taken  by  agreement  of  both  par- 
ties, defendant  is  hardly  in  a  position  at  this 
time  to  challenge  the  propriety  of  taking 
an  accounting,  or  the  iwwer  of  a  court  to 
render  a  Judgment  upon  the  accounting.  An 
accounting  imports  an  adjustment  of  the  ac- 
counts of  the  parties  and  the  rendition  of  a 
Judgment  for  the  balance  ascertained  to  be 
due.  Apart  from  this  consideration,  this  was 
an  equitable  action,  and  the  court  exercising 
equitable  jurisdiction  had  power  to  apply 
any  remedy  that  was  equitable  and  appro- 
priate. The  accounting  was  taken  up  to  the 
time  the  report  was  made.  The  mines  ovraed 
by  the  partners  were  in  operation,  and  in  the 
possession  of  the  defendant.  He  was  wrong- 
fully excluding  the  plaintiff  from  the  pos- 
session of  the  property  and  appropriating 
the  products  of  the  mines,  one-half  of  which 
belonged  to  the  plaintifl.  It  was  necessary 
to  obtain  action  of  the  court  upon  the  re- 
port of  the  referee,  and  an  appeal  was  taken  ^ 
from  the  judgment  rendered  on  the  report, 
which  has  been  pending  for  months.  When 
the  appeal  is  finally  determined  the  pro- 
ceeding will  still  be  before  the  district  court 
for  any  action  that  equity  may  require.  A 
further  accounting  will  be  necessary  in 
order  to  ascertain  the  amount  due  to  the 
plaintiff  for  the  product  of  the  mines  and 
the  profits  of  the  business  belonging  to  the 
firm  from  the  time  the  report  was  made  until 
the  partnership  affairs  are  finally  closed. 
There  Is  no  lack  of  power  in  the  court  to 
provide  for  periodical  accountings  and  to 
render  personal  Judgment  on  each  accounting 
that  Is  made.  The  court  will  have  the  op- 
portunity in  the  further  accounting  and  iu 
the  final  disposition  of  the  case  to  fully  pro- 
tect the  rights  of  each  party,  and,  after  mak- 
ing proper  allowances,  to  make  a  proper  divi- 


sion and  distribution  of  the  assets  of  the 
partnership,  taking  Into  consideration  the 
amount  awarded  to  the  plaintiff  on  the  first 
accounting. 

[3]  The  remaining  question  raised  on  this 
motion  for  a  rehearing  is  that  there  was  er- 
ror In  that  part  of  the  judgment  appointing 
a  receiver  and  requiring  the  plaintiff  and 
defendant  to  assign  to  the  receiver  the  leases 
held  in  the  name  of  each  partner.  The  re- 
ceiver was  directed  to  sell  the  property  and 
divide  the  proceeds  of  It  equally  between  the 
partners,  after  first  deducting  from  the  share 
of  the  defendant  any  sum  that  remained  due 
on  the  personal  Judgment  then  rendered.  It 
is  not  an  uncommon  practice  in  a  court  of 
equity  to  appofiit  a  receiver  in  winding  up 
a  partnership,  and  especially  where  one  part- 
ner wrongfully  excludes  another  from  par- 
ticipating In  the  possession  and  control, 
as  well  as  the  benefits,  of  the  business  or 
property  of  the  firm.  Parnell  v.  Thompson, 
81  Kan.  119-137,  105  Pac.  502,  33  U  R.  A. 
(N.  S.)  658;  20  R.  C."L.  962.  In  view,  how- 
ever, of  the  character  of  the  litigation  and 
the  peculiar  circumstances  of  the  case,  we 
think  a  better  practice,  and  a  more  equitable 
and  appropriate  judgment  will  be  to  require 
that  the  parties  shall  each  assign  and  trans- 
fer directly  to  the  firm  the  leases  mentioned, 
and  all  other  partnership  property  held  in 
the  name  of  each  individual  partner.  WJhen 
that  is  done  the  court  can  make  such  further 
orders  and  Judgment  for  the  disposition  of 
the  partnership  property  and  the  division  of 
the  proceeds  as  equity  and  the  circumstances 
may  warrant. 

Under  the  facts  found  in  the  case  relating 
to  the  wrongs  practiced  by  the  defendant  in 
denying  the  plaintiff  his  rights  in  the  part- 
nership property  and  in  misappropriating 
plaintiff's  share  of  the  output  of  the  mines 
and  the  profits  of  the  partnership  business 
In  another  state,  the  court  is  warranted  in 
having  recourse  to  any  equitable  and  effec- 
tive remedy.  Veiy  broad  powers  are  vested 
in  a  court  of  equity,  and  they  are  generally 
held  to  be  coextensive  with  the  rights  of 
persons  to  relief.  In  1  Pomeroy'a  Bqui^  Ju- 
risprudence, S  170,  it  Is  said: 

"It  is  absolutely  impossible  to  enumerate  all 
the  special  kinds  of  relief  which  may  be  granted, 
or  to  place  any  bounds  to  the  power  of  the 
courts  in  shaping  the  relief  in  accordance  with 
the  circumstances  of  particular  cases.  As  the 
nature  and  incidents  of  proprietary  rights  and 
interests,  and  of  the  circumstances  attending 
them,  and  of  the  relations  arising  from  them, 
are  practically  unlimited,  so  are  the  kinds  and 
forms  of  specific  relief  applicable  to  these  cir- 
cumstances and  relations." 

[4]  It  Is  within  the  i)ower  of  the  court  to 
order  and  adjudge  that,  if  either  party  does 
not  assign  and  transfer  the  interests  and 
property  ordered  to  be  transferred  to  the 
firm  within  a  reasonable  time  to  be  fixed  by 
the  court,  a  further  accounting  be  had,  not 


Digitized  by 


Google 


Kan.) 


HOWABD  v.  KABSHAXJi  MOTOB 
<i«o  p.) 


CO. 


11 


only  of  the  products  and  profits  of  the  mines 
and  other  property  of  the  firm  withheld  from 
a  copartner,  but  also  for  the  value  of  the 
share  of  the  partnership  property  which  ei- 
ther party  fails  to  assign  and  transfer  in 
compliance  with  the  decree  of  .  the  court 
A  personal  judgment  may  be  rendered  on 
that  accounting  for  the  value  of  the  prop- 
erty which  is  not  transferred  as  the  decree 
directs,  a^  well  as  for  a  proper  share  of  any 
profits  or  moneys  derived  from  the  partner- 
ship property  since  the  last  accounting  and 
judgment  was  made  and  rendered.  A  refus- 
al to  make  a  transfer  of  property  of  the 
firm  held  by  the  defendant  in  accordance 
with  the  decree  of  the  court  is  In  a  sense  a 
conversion  of  the  share  of  the  other  partner, 
but  in  any  event  a  court  of  equity  has 
power  to  make  a  complete  settlement  of 
the  partnership  affairs,  and  if  the  defend- 
ant does  not  comply  with  the  decree  of  the 
court  to  assign  and  transfer  the  leases  and 
other  partnership  property  held  in  his  own 
name,  the  court,  having  the  defendant  be- 
fore it,  has  authority,  after  an  accounting  of 
values,  to  render  a  personal  judgment  for 
the  value  of  the  property  not  so  transferrM, 
property  which  the  defendant  has  in  effect 
wrongfully  converted  and  appropriated  to 
his  own  use. 

The  judgment  will  be  modified  so  ns  to  re- 
quire the  partners  to  transfer  the  property 
held  in  their  individual  names  to  the  firm 
of  Apple  &  Smith,  and  to  make  such  further 
orders  for  the  enforcement  of  the  judgment 
as  will  be  in  accordance  with  the  views  ex- 
pressed herein. 

So  modified,  the  judgment  is  affirmed. 

All  the  Justices  concurring. 


HOWARD  V.  MARSHALL  MOTOR  CO.  at  al. 
(No.  22643.) 

(Supreme  Court  of  Kansas.    Ma;  B,  1920.) 

(8yUabu$  ly  <A0  Court.) 

1.  Master  and  servant  ®=»302(l)— Chaaffeur's 
negligence  held  Imputable  to  employer. 

Where  an  employd  is  sent  in  an  automobile 
upon  an  errand  and  during  the  return  trip  by 
a  direct  route  inflicts  injury  in  consequence  of. 
bis  reckless  driving,  the  liability  of  his  employ- 
er to  the  injured  person  is  not  affected  by  the 
fact  that  be  bad  taken  a  friend  in  the  car  with 
him  and  was  speeding  for  their  common  enjoy- 
ment. 

2.  Appeal  and  error  ®=>I024(3)— Decision  as 
to  good  faith  of  questions  asked  juror  on  his 
voir  dire  final. 

Xbe  decision  of  the  trial  court  as  to  the 
good  faith  of  questions  asked  of  a  juror  on  Ms 
voir  dire  held  to  be  final. 


Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Fannie  Howard  against  the 
Marshall  Motor  Company  and  another  for 
personal  Injuries.  Judgment  for  plaintiff, 
and  defendants  appeal.    Aiflrmed. 

Stanley,  Stanley  &  Hegler  and  George  Sief- 
kin,  all  of  Wichita,  for  appellants. 

Bobert  O.  Foulston,  of  Wichita,  and 
(Seorge  H.  Beach,  of  Lawrence,'  for  appellee. 

MASON,  J.  Lemuel  Miller,  a  porter  in  the 
employ,  of  two  motor  companies -at  their  ga- 
rage and  sales  room,  was  driving  an  automo- 
Idle  along  the  street  at  a  speed  estimated  at 
from  86  to  SO  miles  an  hour,  when  he  ran  in- 
to another  car  on  a  cross  street  with  sudi 
violence  as  to  drive  it  upon  the  sidewalk,  in- 
juring Fannie  Howard,  who  was  standing 
there.  She  brought  action  against  the  com- 
panies and  obtained  a  judgment  against  them 
from  which  they  appeal. 

1.  They  contend  that  the  evidence  did  not 
warrant  a  finding  tliat  at  the  time  of  the  in- 
jury Miller  was  engaged  in  the  service  of  his 
employers,  but,  on  the  other  hand,  showed 
conclusively  that  he  was  driving  for  his  own 
pleasure.  Miller  as  a  witness  for  the  plain- 
tiff gave  evidence  tending  to  show  these 
facts: 

He  was  called  the  head  porter.  His  duties 
included  washing  and  cleaning  cars,  deliver- 
ing them,  and  demonstrating  cars — doing  the 
driving.  When  the  general  manager  of  the 
companies  wanted  a  man  for  work  around 
the  garage.  Miller  would  bring  one  to  him. 
On  the  day  of  the  accident  Miller  backed  a 
car  out  of  the  garage  to  let  another  one 
through,  and  while  he  was  still  in  the  car 
(wtdch  belonged  to  a  customer)  the  manager 
told  htm  to  go  and  find  a  suitable  porter  and 
put  him  to  work  washing  a  car  which  was 
then  on  the  rack.  Without  getting  out  of 
the  car  he  drove  several  blocks  to  a  baroer 
shop,  where  he  thought  he  could  find  two 
men  that  he  had  in  view  for  the  purpose. 

He  was  not  asked  whether  he  found  either 
of  the  men  for  whom  he  was  looking,  and  his 
testimony  did  not  specifically  cover  that 
point  It  juight  be  inferred,  however,  that 
they  were  not  there,  for  he  testified  that  aft- 
er going  to  the  barber  shop  he  started  back 
to  the  garage  and  was  on  the  way  there 
when  the  collision  took  place. 

Much  of  this  evidence  was  contradicted,  but 
that,  of  course,  is  not  now  material.  If  the 
jury  credited  it,  and  that  must  be  assumed, 
the  conclusion  was  justified  that  Miller  at 
the  time  of  the  accident  was  driving  the  car 
while  upou  an  errand  for  his  employers^ 
while  returning  to  the  garage  after  having 
made  the  trip  upon  which  he  had  gone  In 
tlieir  .behalf.  In  that  situation  there  can  be 
no  doubt  of  the  liability  of  the  defendants 
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for  tbe  consequences  of  his  negligent  driving. 

The  defendants  intxodnced  evidence,  which 
tbe  Jury  by  their  special  findings  showed 
that  they  believed,  that  as  MUler  turned  bis 
car  near  tbe  barber  shop  be  saw  a  friend 
\irbo,  at  his  invitation  to  go  on  a  spin  with 
lilm,  got  into  the  car  and  accompanied  blm  on 
the  remainder  of  tbe  trip;  the  accident  oc- 
curring on  a  direct  route  to  the  defendant's 
place  of  business.  * 

[1]  In  returning  with  the  car  to  the  ga- 
rage, Miller  was  as  much  In  his  employer's 
service  as  while  he  was  on  tbe  outbound  part 
of  the  journey.  Thompson  v.  Machinery  Co., 
96  Kan.  250, 150  Pac.  687.  And  tbe  fact,  that 
he  tool!  a  friend  on  board  to  enjoy  with  him 
the  pleasure  of  a  run  in  violation  of  the 
speed  limit  does  not  affect  tbe  legal  aspect  of 
tbe  matter.  Be  was,  of  course,  disregarding 
his  duty  to  his  employer  In  tbe  way  he  man- 
aged the  car ;  but  his  misconduct  was  In  do- 
ing in  a  wrongful  manner  what  be  was  em- 
ployed to  do  properly — ^he  was  acting  within 
tbe.  scope  of  his  employment.  Tbe  case  is 
well  within  the  rule  Illustrated  by  Roberts 
V.  Etnley,  89  Kan.  885.  132  Pac.  1180,  46  L. 
K.  A.  (N.  S.)  938,  and  tbe  facts  are  obviously 
quite  dlfterent  from  those  on  which  tbe  deci- 
sion was  based  in  Toadvtne  v.  Sinnett,  104 
Kan.  Ill,  178  Pac.  401.  If  there  had  been 
a  deviation  from  the  direct  line  of  travel  on 
a  return  to  the  garage,  the  defendants'  lia- 
bility might  have  been  affected  according  to 
the  particular  circumstances  (note,  17  N.  0. 
C.  A.  669;  4  N.  O.  O.  A.  27);  but  under  the 
evidence  and  the  findings  there  was  none. 
Miller's  aslclng  and  allowing  a'  friend  to  ride 
\£lth  him,  such  conduct  not  having  been  for- 
IRdden  and  not  having  been  tbe  cause  of  tbe 
accident,  could  obviously  not  affect  tbe  lia- 
bility of  the  defendants.  Even  where  an 
agent  sent  in  an  automobile  on  an  errand  for 
bis  principal  talces  in  a  guest  for  whose  ao- 
commodaHon  he  deviates  from  the  direct 
route,  It  has  been  held  that  his  employer 
may  be  liable  for  the  results  of  his  negligent 
driving.    Note,  17  N.  C.  O.  A.  6e3-=665. 

[2]  2.  Tbe  plalntiiTs  attorney  was  permit- 
ted over  objection  to  ask  a  juror  on  bis  voir 
dire  whether  be  was  a  stockholder  in  any 
corporation  and  whether  he  was  a  policy 
bolder  In  any  mutual  insurance  company 
which  had  for  its  purpose  the  Insuring  of 
persons  against  actions  for  damages  arising- 
by  virtue  of  accident.  Tbe  defendants  com- 
plain of  this  on  the  ground  that  the  questions 
were  not  asked  for  the  purpose  of  develop- 
ing any  Information  concerning  the  juror 
that  might  tend  to  suggest  a  bias  on  his  part, 
but  solely  to  lead  tbe  jury  to  infer  that  If  a 
Judgment  were  rendered  for  tbe  plaintiff  tbe 
loss  would  ultimately  fall,  not  upon  the  de- 
fendants, but  upon  some  insurance  company. 
Tbe  trial  court  must  be  deemed  to  have  de- 
cided that  the  questions  were  asked  in  good 


f&ltb,  and  as  Its  opportunity  tar  forming  a 
judgment  on  that  matter  was  better  than 
ours  Its  determination  must  control ;  tbere 
being  nothing  In  tbe  record  that  compels  a 
contrary  conclusion.  Swift  v.  Platte,  68 
Kan.  10.  72  Paa  271,  74  Pac  635. 
Tbe  judgment  Is  affirmed. 

JOHNSTON,  O.  J.,  and  BUROH,  POU- 
TER, MARSHAT,L»  and  DAWSON,  JJ.,  con- 
curring. 

WEST,  J.  (spedally  concurring).  Wblle  I 
agree  with  tbe  foregoing,  I  am  unable  to  see 
why  the  courts,  in  respect  to  a  defendant's 
indemnity,  should  ever  feel  called  upon  to 
"walk  softly  like  the  gods  whose  feet  are 
shod  with  wool,"  or  why  any  Impenetrable 
obscuration  should  envelope  so  simple  and 
so  common  a  situation. 

Why  should  not  the  jury  know  who  the 
real  party  in  interest  Is,  the  same  as  they 
may  know  who  is  putting  up  tbe  security  for 
costs  or  who  is  paying  the  expenses  of  a  vrlt- 
ness? 

To  invest  the  fact  of  the  defendant's  In- 
surance with  tbe  sanctimonious  camouflage 
of  a  manufactured  reverence  is  to  my  mind 
the  superlative  quintessence  of  Judicial  in- 
eptitude. 


HADDOCK    V.    RIGGS.    (No.   22672.) 

(Supreme  Court  of  Kansas.    May  8,  1920.) 

(SvUttbv  hv  th«  Court.) 

1.  Insurance  «=s>695— One  falling  In  his  nnder< 
taking  to  remit  dues  was  liable  to  benefloiary 
for  resulting  injury. 

By  a  series  of  transactions  covering  several 
years,  the  appellant  accepted  from  the  holder 
of  a  fraternal  InsuraDce  policy  hia  monthly  dues 
and  undertook  to  remit  the  same  to  tbe  frater- 
nal association,  but  failed  to  remit  the  dues  for 
one  month  by  which  the  policy  lapsed  and  the 
assured  was  suspended.  Upon  the  death  of  the 
assured,  the  appellee,  who  was  the  beneficiary 
named  in  tbe  policy,  brought  suit  against  the 
appellant  to  recover  the  amount  that  would 
have  been  due  on  the  l>olicy  if  It  had  not  lapsed. 
\HeM-,  that  appellant,  having  entered  upon  the 
performance  of  the  duty  to  remit  the  monthly 
assessments, .  became  liable  for  any  injury  re- 
sulting from  his  misfeasance. 

2.  Insurance  «=>fi95— Benefldary  of  Insured 
nay  sue  for  resulting  Injury  from  defendant's 
failure  to  remit  dues. 

Upon  the  facta  stated  in  the  preceding  para- 
graph, the  rule  is  applied  that  a  third  party  not 
privy  to  a  contract  nor  privy  to  the  considera- 
tion thereof  may  sue  to  enforce  any  part  of  it 
made  for  his  especial  benefit  and  interest;  that 
the  promise  is  to  be  deemed  made  to  the  plain- 
tiff if  adopted  by  him,  though  he  was  not  a 
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party  nor  cognisant  of  it  when  made.  Anthony 
V.  Herman,  14  Kan.  494;  Floyd  v.  Ort,  20 
Kan.  162;  Life  Inanrance  Society  ▼.  Welch, 
as  Snp't,  eta,  26  Kan.  (58^ 

3.  Bailment  «P»I2,  33— Liability  for  gross  neg- 
ligence only;  gross  negligence  question  for 
Jury. 

The  general  mie'is  that  a  gratuitoas  bailee 
is  liable  for  gross  negligence  only.  Whether, 
in  a  particalar  case,  this  liability  exists,  is  a 
qaestion  of  fact  for  the  jury. 

4.  Bailment  «=>I2— Bailee  may  be  liable  though 
exercising  same  care  as  with  his  own  goods. 

The  arbitrary  rule  adopted  by  some  courts 
that  a  gratuitoas  bailee  may  absolve  himself 
from  liability  for  loss  occasioned  by  bis  mis- 
feasance  merely  by  proof  that  he  has  been  like- 
irise  negligent  with  his  own  goods  is  disapprov- 
ed, on  the  ground  that  it  leaves  out  of  con- 
sideration the  fact  that  the  bailee  may  have 
l>een  in  the  particular  instance  guilty  of  gross 
se^gence  in  the  conduct  of  his  own  affairs. 

5.  Bailment  €=>I2— Mandatary  must  exercise 
same  care  as  he  should  In  his  own  affairs. 

In  the  case  of  a  mandatary,  good  faith  re- 
quires him  to  exercise  the  same  diligence  that 
he  might  reasonably  be  expected  to  exercise 
in  Ms  own  affairs,  in  view  of  the  nature,  value, 
and  character  of  the  thing,  the  drcumstances 
under  which  it  is  deposited,  and  depending 
sometimes  upon  the  character  and  confidence 
and  particular  dealings  of  the  parties. 

6.  Insurance  ^=a69S— Evidence  held  to  aastain 
verdlot  for  benefloiary  for  neglecting  to  re- 
mit duea. 

A  general  verdict  and  judgment  against  the 
appellant  is  held  to  l>e  sustained  liy  sufficient 
evidence. 

(Additional  Bj^hut  by  Editorial  Staff.) 

7.  Baiimaift  «=>2-"Mandate"  defined. 

A  "mandate"  is  the  bailment  of  sometliing 
for  some  service  upon  it  by  the  bailee  gratui- 
tously. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
date.] 

8.  Bailment  «=9l2— "ReasenaMe  oare"  required 
of  gratuitous  bailee,  defined. 

The  "reasonable  care"  required  of  a  gratui- 
tous bailee  is  the  exercise  of  the  same  diligence 
he  might  reasonably  l)e  expected  to  exercise  in 
his  own  affairs. 

[Ed.  Note.— For  other  definitions,  see  'Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Care.] 

Appeal  from  District  Conrt,  Lyon  County. 

Actlcm  by  Betsy  Maddoek  against  Charles 
M.  Riggs.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Hamer  &  Ganse,  of  Emporia,  for  appellant. 

W.  L.  Huggins,  O.  T.  Atherton,  GUbert  H. 
Frith,  R.  B.  Boynton,  and  J.  Harvey  Frith, 
all  of  Emporia,  for  appellee. 


PORTER,  3.  J.  R.  Maddocft  held  a  llf« 
inanrance  policy  in  a  fraternal  Insurance  aa- 
sociation.  The  appellee,  Betsey  Maddocl^ 
was  the  beneficiary.  Riggs,  the  appellant,  held 
a  policy  In  the  same  association  and  for  some 
years  had  acted  as  the  agent  of  the  associa- 
tion and  Its  predecessors  In  collecting  month- 
ly dnes  from  members.  For  several  years 
Maddock  had  paid  tils  dues  each  month  to 
appellant,  who  promptly  remitted  them,  fn 
February,  1917,  appellant  ceased  to  be  the 
authorized  collector  for  the  association,  but 
Maddock  continued  to  i>ay  bis  dues  to  blm, 
and  wlthont  objection  he  continued  to  remit 
them.  The  rales  of  the  association  provided 
that  such  dues  had  to  reach  It  before  the 
end  of  the  mmith  for  which  they  were  as- 
sessed. Maddodt  always  paid  bis  dnes  to 
the  appellant  a  few  days  before  or  a  few 
days  after  the  first  of  the  month  for  whUdi 
they  were  doe,  so  that  appellant  always  had 
from  three  to  five  weeks  In  which  to  remit 
cbem.  On  August  29, 1917,  Maddock  paid  his 
dues  to  aroellant  for  September.  Appellant, 
however,  remitted  than  together  with  bis 
own  dues  on  October  2d.  This  was  two  days 
after  they  were  due.  The  company  notified 
him  that  both  he  and  Maddock  had  been  sus- 
pended. There  was  s<»ne  evidence  tending  to 
show  that  appellant  never  communicated  to 
Maddock  the  fftct  that  he  had  been  suspend- 
ed, but  led  him  to  believe  that  bis  Insurance 
was  still  In  force;  that  an  application  blank 
for  Maddock's  reinstatement  was  filled  out 
and  Maddock's  name  signed  by  appellant; 
that,  upon  receipt  of  the  application  for  re- 
instatement of  Maddock,  the  company  noti- 
fied ap{)ellant  that  Maddock  would  have  to 
take  a  physical  examination;  and  that  ap- 
pellant never  notified  Maddock  of  the  fact 
that  he  had  been  suspended  and  that  his 
policy  had  lapsed.  In  Ignorance  of  the  facts, 
Maddock  continued  until  his  death  In  FelHru- 
ary,  1918,  to  p&y  his  dues  each  m<mth  to  the 
appellant,  who  -  deposited  them  in  a  trust 
account  at  the  bank.  The  beneficiary  brought 
this  action  against  Riggs  to  recover  the 
amount  that  would  have  been  due  on  the 
policy  If  the  premiums  had  been  properly  re- 
mitted. Two  of  Maddock's  sons  testified 
that  appellant  told  them  he  had  not  notified 
their  father  of  the  lapsing  of  the  policy  be- 
cause he  "didn't  have  the  heart"  to  tell 
him.  All  the  correspondence  with  the  com- 
pany was  through  appellant.  The  negligence 
charged  In  the  petition  was  his  faUure  to 
properly  remit  the  premiums  paid  to  him  by 
Maddock  and  his  wrongful  concealment  of 
the  fact  that  the  policy  had  lapsed,  thus  pre- 
venting Maddock  from  taking  the  necessary 
steps  to  be  reinstated.  The  Judgment  ap- 
pealed from  was  a  general  one  In  favor  of 
the  plaintiff  for  the  value  of  the  policy. 

[1,2]  The  appellant's   contention  Is   that 
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tbe  petition  did  not  state,  and  tbe  facts  did 
not  prove,  a  cause  of  action;  that  bis  only 
0uty  was  to  Maddock  and  not  to  the  bene- 
ficiary.  The  appellee  rellea  upon  the  doctrine 

that,  when  two  parties  make  an  agreement 
for  the  benefit  of  a  third,  the  latter  can  main- 
tain an  action  directly  thereon,  although  not 
a  party  to  the  agreement.  In  Ldfe  Insurance 
Society  V.  Welch,  as  Supt.,  etc.,  26  Kan.  632, 
it  is  said: 

"Now  whatever  may  be  the  rule  in  other 
states,  it  is  well  settled  in  this  state  that  third 
parties  not  privy  to  a  contract,  nor  privy  to 
the  consideration  thereof,  may  sue  upon  the 
contract  to  enforce  any  stipulations  mode  for 
their  especial  benefit  and  interest.  Anthony 
V.  Herman,  14  Kan.  494;  Floyd  v.  Ort,  20  Kan. 
162,  164,  and  cases  there  cited."    26  Kan.  641. 

See,  also,  Norman  ▼.  Rullman,  93  Kan. 
791,  145  Pac.  818;  Manufacturing  Co.  v. 
Deposit  Co..  100  Kan.  28,  163  Pac  1076,  L. 
R.  A.  1917D,  722. 

A  leading  case  upon  the  doctrine  that, 
when  two  parties  make  an  agreement  for 
tbe  benefit  of  a  third,  the  latter  can  main- 
tain an  action  directly  thereon,  although  not 
a  party  to  the  agreement,  is  Lawrence  v. 
Cox,  20  N.  Y.  2ea  In  a  separate  optnlcm, 
J<dmson,  C.  J.,  and  Denio,  J.,  held  that — 

"Such  promise  is  to  be  deemed  made  to  the 
plaintiff,  if  adopted  by  him,  though' he  was  not 
a  party  nor  cognisant  of  it  when  made." 
(Syl.  2.) 

l%e  oidnion  approved  tbe  following  state- 
ment from  Brewer  v.  0yer,  7  Cusb.  (Mass.) 
837: 

"Upon  tbe  principle  of  law  long  recognized 
and  clearly  established,  that  when  one  person, 
for  a  valuable  consideration,  engages  with  an- 
other, by  a  simple  contract,  to  do  some  act  for 
the  benefit  of  a  third,  the  latter,  who  wonld 
enjoy  the  benefit  of  the  act,  may  maintain  an 
action  for  the  breach  of  such  engagement; 
that  it  does  not  rest  upon  the  ground  of  any 
actual  or  supposed  relationship  between  the 
parties  as  some  of  the  earlier  cases  would 
seem  to  indicate,  but  upon  the  broader  and 
more  satisfactory  basis,  that  the  law  operating 
on  the  act  of  the  parties  creates  the  duty,  es- 
tablishes a  privity,  and  implies  the  promise 
and  obligation  on  which  tbe  action  is  founded." 

Lawrence  v.  Fox  and  Brewer  v.  Dyer,  su- 
pra, were  cited  in  tbe  opinion  in  Anthony  v. 
Herman,  14  Kan.  494. 

When  the  appellant  accepted  the  premiums 
and  undertook  to  remit  them,  he  knew  there 
was  some  beneficiary  named  in  the  policy 
and  also  knew  that  it  was  not  Maddock,  the 
assnred.  It  might  have  been  Maddock's  es- 
tate or  some  member  of  his  family.  In  every 
insurance  policy  there  are  three  parties— 
the  assured,  the  beneficiary,  and  the  Insurer. 
The  insurance  was  not  so  much  for  the  bene- 
fit of  the  assured  as  it  was  for  the  person 
designated  in  the  policy  as  the  beneficiary. 


and  the  payments  of  the  pi^emium  were 
primarily  for  her  benefit 

Tbe  appellant  seems  to  admit  in  his  brief 
that  the  agent  is  liable  to  third  parties  for 
misfeasance  in  performance  of  duties,  but  he 
contends  that  he  was  guilty  of  nonfeasance 
only.  The  question  turns  upon  the  distinc- 
tion between  misfeasance  and  nonfeasance  of 
an  agent  or  bailee. 

[3,  S,  7]  It  is  a  principle  of  bailments  that 
both  custody  and  service  of  B<Mne  sort  are  in- 
volved in  each  bailment.  In  deposits,  it  is 
said  that  custody  is  the  chief  purpose;  in 
mandates  it  is  incidental.  In  mandates  serv- 
ice is  primary  and  custody  tbe  incident,  and 
a  "mandate"  is  defined  as  the  bailment  of 
something  for  some  service  upon  it  by  the 
bailee  gratuitously.  The  consideration  in 
gratuitous  bailments  is  the  detriment  to  the 
promisee.  The  promisor  by  his  undertaking 
prevents  the  promisee  from  securing  the  de- 
sired benefit  at  the  hands  of  another.  Until 
tbe  moment  the  promisor  has  entered  upon 
the  undertaking  the  promisee  is  still  at  lib- 
erty to  secure  another  to  do  the  service.  Ac- 
cordingly, it  has  been  said  that  a  gratuitous 
bailee  cannot  be  held  liable  for  any  Uijury 
arising  from  nonfeasance,  that  is,  from  his 
entire  failure  to  perform,  but  may  become 
liable  for  malfeasance  or  misfeasance  by 
his  defective  performance.  It  is  clear  that, 
if  the  appellant  had  declined  to  undertake 
the  acceptance  and  remittance  of  the  pre- 
miums, that  would  have  been  nonfeasance 
and  he  would  not  be  liable  for  any  injury 
arising  therefrom.  But  it  Is  apparent  that 
by  a  series  of  the  same  kind  of  transactions, 
as  well  as  by  the  acceptance  from  Maddock 
of  tbe  particular  dues  which  be  neglected  to 
remit,  he  actually  entered  up<m  and  under- 
took the  performance  of  the  mandate,  and 
the  action  Is  to  recover  for  his  misfeasance. 

A  case  in  point  cited  by  appellee  is  Os- 
borne V.  Morgan,  130  Mass.  102,  39  Am.  Rep. 
437,  which  not  only  recognizee  the  distinc- 
tion between  misfeasance  and  nonfeasance, 
but  supports  the  doctrine  that  the  third  par- 
ty, who  suffers  injury  for  misfeasance,  may 
maintain  his  action  to  recover  the  damages. 
It  is  said  in  the  opinion: 

"It  ia  often  said  in  the  books,  that  an  agent 
is  responsible  to  third  persons  for  misfeasance 
only,  and  not  for  nonfeasance.  And  it  is  doubt- 
less true  that  if  an  agent  never  docs  anything 
towards  carrying  out  bis  contract  with  his  prin- 
cipal, but  wholly  omits  and  neglects  to  do  so, 
the  prindpal  is  tbe  only  person  who  can  main- 
tain any  action  against  him  for  the  nonfeas- 
ance."   130  Mass.  103,  39  Am.  Rep.  437. 

"Nonfeasance  does  not  extend  to  the  omission 
or  failare  to  do  some  act,  whereby  a  third  per- 
son is  injured,  after  he  has  once  entered  upon 
the  performance  of  bis  contractual  obligations. 
For  example,  if  an  agent  undertakes  to  perform 
certain  acts  for  another  and  he  refuses  or  fails 
to  enter  upon  such  performance,  it  is  nonfeas- 
ance; but  if  he  once  begins  the  performance  «f 
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sacb  acta,  and,  in  doing  ao,  fails  or  omits  to 
do  certain  acts  whereby  a  third  person  is  in- 
jured, it  is  not  a  nonfeasance,  bat  a  misfeas- 
ance." Clark  ft  Skyles,  Lav  -of  Agency,  (  696; 
Orcntt  ▼.  Cantory  Bldf.  Co.,  201  Mo.  424,  90 
S.  W.  10«2,  8  li.  B.  A.  (N.  S.)  920. 

It  Is  well  settled  that  the  ordinary  rules 
governing  gratuitous  bailees  "are  equally  np- 
plicable  to  a  mandatory  or  gratuitous  bailee 
who  bas  actually  entered  up<n)  the  execution 
of  some  work  or  service  that  he  has  under- 
taken to  perform  respecting  the  subject-mat- 
ter of  the  bailment"  6  0.  J.  Bailments,  i 
56. 

From  the  earliest  cases  on  the  subject,  Qie 
general  rule  has  been  that  a  gratuitous  bailee 
Is  liable  only  for  gross  negligence,  and  ap- 
pellant contends  that  Ms  failure  to  send  In 
the  premiums  was  not  gross  negligence  be- 
.cause  he  exercised  exactly  the  same  diligence 
and  care  with  respect  to  Haddock's  assess- 
ments that  he  did  with  his  own.  While 
many  respectable  authorities  may  be  found 
which  regard  such  a  showing  as  the  true  test 
in  determining  whether  there  bas  been 
gross  negligence,  the  better  rule  Is  that  tak- 
ing such  care  of  the  property  or  thing  as  of 
one's  own  repels  a  presumption  of  gross  neg- 
llgrace;  but  this  may  be  overcome  and  11a- 
biUty  fastened  upon  the  bailee,  nevertheless, 
by  diowlng  the  failure  to  exercise  the  care 
that  onder  all  the  circumstances  was  requir- 
ed of  him,  because,  manifestly,  one  may  take 
risks  with  his  own  property  that  he  has  no 
right  to  take  with  another's,  and  because  It 
is  not  a  question  of  the  care  exercised  by  him 
as  an  individual,  but  as  a  class.  The  rule 
as  to  the  degree  of  care  required  of  the  ap- 
pellant in  this  case  is  thus  stated  In  6  O.  J. 
Bailments,  i  66: 

"The  trae  measure  of  liability  is  that  the 
bailee  is  bound  to  that  degree  of  diligence  -which 
the  manner  and  the  nature  of  his  employment 
makes  it  reasonable  to  expect  of  him,  and  that 
anything  less  than  this  is  culpable  in  him" — 
citing  Briggs  v.  Taylor,  28  Yt.  180. 

Many  of  the  decisions  laying  down  what 
constitutes  gross  -  negligence  In  a  particular 
case  state  that  a  gratuitous  bailee  is  bound 
to  slight  diligence  only  and  have  stated  that 
the  measure  is  that  degree  of  diligence  which 
persons  of  less  than  common  prudence,  or  in- 
deed of  any  prudence  at  all,  take  of  their 
own  concerns.  In  reference  to  this  statement 
of  the  measure  of  diligence,  It  is  said  In 
Buling  Case  Law: 

"The  measure,  abstractly  considered,  has  no 
reference  to  the  particular  character  of  an  In- 
dividual, but  looks  to  the  conduct  and  character 
of  a  whole  class  of  persona.  Hence,  a  gratui- 
tout  bailee  vfiU  not,  under  thi»  interpretation, 
J>e  permitted  to  absolve  himself  from  all  re- 
tpontibility  for  the  care  of  an  article  bailed 
merely  by  proving  that  he  hai  been  Wceioiie 
groitly  negligent  with  hit  oicn  goodt,"  8  B. 
C  L.  Bailments,  |  26.    (Italic  oursO 
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In  the  old  case  of  Doorman  ▼.  Jenkins 
(1834),  the  plaintiff  proved  the  delivery  of 
the  money  to  the  defendant  for  the  purpose 
of  taking  up  a  bill.  The  defendant  was  the 
proprietor  of  a  coffee  house,  and  the  account 
he  gave  of  the  loss  was  that  he  unfortunfCte- 
ly  placed  tiie  money  In  his  cash  box  whldi 
was  kept  In  the  taproom,  and  that  the  cash 
box  with  the  plaintUTs  money  In  It,  and 
also  a  larger  sum  belonging  to  the  defendant, 
was  stolen  frtHU  the  taproom  on  a  Sunday. 
Lord  Chief  Justice  Denman  told  the  Jury 
that  it  did  not  follow,  from  the  defendant's 
having  lost  his  own  money  at  the  same  time 
as  the  plaintiff's,  that  he  had  taken  such 
care  of  the  plaintUf' s  money  as  a  reasonable 
man  would  ordinarily  take  of  his  own.  The 
case  is  reported  In  2  Ad.  &  £Uls,  256,  20  E.  O. 
L.  80,  where  the  action  of  the  court.  In  leav- 
ing the  question  whether  there  had  been 
gross  negligence,  to  the  Jnry,  was  approved. 
See,  also,  Coggs  v.  Bernard,  1  Smith's  Lead- 
ing Cases,  199. 

In  Gray  v.  Merrlam.  148  lU.  170,  35  N.  E. 
810,  32  L.  B.  A.  760,  30  Am.  St  Bep.  172, 
whkh  has  been  regarded  as  a  leading  case, 
the  court,  while  recognizing  the  general  rule 
in  such  cases  approved  the  doctrine  that  each 
case  must  be  Judged  by  its  own  complexion, 
and  that  In  the  main  "gross  negligence  Is  a 
question  of  flact  upon  all  the  evidence  for  the 
Jury;  and  that  what  ccmstltutes  slight  dili- 
gence, or  gross  negligence,  will  depend  in 
each  case  upon  a  variety  of  drcumstanoes, 
such  as  the  occupation,  habits,  skill  and  gen- 
eral character  of  the  bailee." 

We  quote  furtho:  from  the  oidnicin  of 
Judge  Magruder  In  that  ci^,  as  follows: 

"Story,  after  stating  the  role  that,  when  the 
bailment  is  for  the  sole  benefit  of  the  bailor,  the 
law  requires  only  slight  diligence  on  the  part 
of  the  bailee,  subsequently  adds  that  in  every 
case,  good  faith  requires  a  bailee^  without  reward 
to  take  reasonable  care  of  the  deposit;  'and 
what  is  reasonable  care  must  materially  depend 
upon  the  nature,  value  and  quality  of  die  thing, 
the  circumstances  under  which  it  is  deposited, 
and  sometimes  upon  the  character  and  confi- 
dence and  particular  dealings  of  the  parties.' 
Story  on  Bailments,  §g  23  and  62." 

To  the  same  effect,  see  8  B.  C.  L.  Bail- 
ments, }  27. 

In  Skelley  v.  Kahn,  17  111.  170,  the  general 
rule  recognized  by  an  abundance  of  authority 
is  stated  to  be  that — 

"A  mandatary  or  bailee,  who  undertakes,  with- 
out reward,  to  take  care  of  the  pledge,  or  per- 
form any  duty  or  labor,  is  required  to  use  in  its 
performance  stich  care  as  men  of  common  sense 
and  common  prudence,  however  inattentive,  or- 
dinarily take  of  their  own  affairs,  and  they  will 
be  liable  only  for  bad  faith,  or  gross  negligence, 
which  is  an  omission  of  that  degree  of  care." 
17  111.  17L 

In  4  A.  L.  B.  1106-1229,  will  b«  found  a 
very  comprehensive  note  upon  the  liability 
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of  gratnltons  bailees  with  a  citation  to  many 
Quite  recent  cases.  Referring  to  the  general 
rule  that  a  gratuitous  bailee  is  liable  only 
for  gross  negligence,  the  author  of  the  note 
states  in  his  summary  that  the  erpresslon 
"gross  negligence"  "has  received  so  varied  a 
content  of  meaning  that  it  has  ceased  to  be 
a  satisfactory  formula  of  decision,"  because 
it  leaves  out  of  consideration  every  circum- 
stance other  than  the  bare  fact  of  bailment 
and  diverts  "attention  from  the  inquiry  on 
which  it  properly  should  be  center^,  name- 
ly, what  Is  the  undertaking  of  the  bailee  in 
the  particular  case,  as  Implied  from  the  con- 
comitant circumstances  and  defined  by  the 
express  understanding  between  the  parties? 
The  author  says: 

"The  first  article  of  his  implied  utidertaking 
is,  in  the  case  of  a  depositary,  that  he  wUl  take 
the  same  care  of  the  property  intrusted  to  him 
as  he  might  reasonably  be  expected  to  take  of 
his  own  property  of  the  same  character ;  in  the 
case  of  a  mandatary  that  he  will  exercise  the 
same  diligence  that  he  might  reasonably  be  ex- 
pected to  exercise  in  his  own  affairs." 

In  this  state  It  has  been  declared  in  a  num- 
ber of  cases  tliat — 

"The  classification  of  negligence  into  three  de- 
grees is  no  longer  recognized."  Railway  Co.  v. 
Walters,  78  Kan.  39,  06  Pac.  S46. 

In  Jones  v.  RaUway  Co.,  98  Kan.  133-136, 
157  Pac.  399,  400,  it  was  said: 

"In  the  absence  of  statutory  standards  of  neg- 
ligence the  courts  of  Kansas  have  generally  ig- 
nored tbe  classification  of  negligence  Into  the 
degrees  of  slight,  ordinary  and  gross,  and  have 
held  that  in  each  case  the  true  measure  is  due 
care;  that  is,  the  care  and  diligence  propor- 
tionate to  the  risk  and  which  the  peculiar  cir- 
cumstances of  the  case  demand"— citing  Rail- 
way Co.  V.  Walters,  supra. 

To  the  same  effect,  see  Logan  v.  Electric 
Co.,  99  Kan.  381-388,  161  Pac.  659,  L.  R.  A. 
1917E3,  258;  Kennedy  v.  Railway  Co.,  104 
Kan.  129-134,  179  Pac.  314. 

In  determining  whether  the  defendant 
should  be  held  responsible  for  the  damages  re- 
sulting from  his  failure  to  remit  the  pre- 
miums, in  other  words,  whether  he  exercised 
due  care  in  view  of  all  tlie  circumstances,  it 
is  apparent  that  the  so-called  distinction  be- 
tween slight,  ordinary,  and  gross  negligence 
over  which  courts  have  quibbled  for  a  hundred 
years  can  furnish  no  assistance.  Of  course, 
the  law  did  not  Impose  upon  him  the  re- 
spousibility  of 'an  insurer,  nor  require  of 
him  the  exercise  of  anything  unreasonable. 
It  is  equally  true,  however,  that  it  required 
him  to  exercise  the  same  care  that  he  mlf^t 


reaB(»ab1y  have  been  expected  to  en^loy 
with  reference  to  the  remittance  of  his  own 
Insurance  premiums;  and  in  this  connection 
It  cannot  be  said  that  he  could  make  a  par- 
tial, lialfway  performance  of  his  duty;  he 
must  either  have  remitted  or  failed  alto- 
gether to  remit  the  premiums  within  the  time 
they  could  be  accepted.  He  forgot  all  about 
the  matter  and  failed  to  forward  the  money 
until  after  the  time  had  expired.  Failing  In 
his  duty  to  forward  them  In  time,  he  failed 
to  exercise  any  care  whatever.  He  was  re- 
quired to  do  something  and  did  nothing;  the 
net  result  was  gross  negligence.  As  said  in 
Railway  Co.  v.  Walters,  supra : 

"The  question  always  is:  Has  the  care,  dili- 
gence or  skill  demanded  by  the  peculiar  cir- 
cumstances of  the  particular  case  been  exer- 
cised? If  so,  there  is  no  negligence.  If  not, 
there  to  negligence." 

The  language  there  used  was  with  refer- 
ence to  negligence  in  a  railway  case,  but 
the  same  principle  applies  to  the  present 
case. 

[4, 1]  G%e  arbitrary  rule  adopted  by  some 
courts,  that  a  gratuitous  bailee  may  absolve 
himself  from  liability  for  loss  occasioned  by 
his  misfeasance  merely  by  proof  that  he  has 
been  likewise  negligent  with  his  own  goods, 
is  one  to  which  we  cannot  assent.  It  leaves 
out  of  c(Hisideration  the  fact  that  he  may 
have  been  in  the  particular  instance  guilty 
of  gross  negligence  In  the  conduct  of  his  own 
affairs.  The  question  whether  he  has  failed 
to  exercise  slight  diligence  in  respect  to  the 
goods  left  with  him  by  the  appellant,  in  oth- 
er words,  has  been  guilty  of  gross  negligence, 
Is  a  question  for  the  jury.  Undoubtedly,  the 
gratuitous  bailee  must  exercise  what  many 
courts  have  termed  (and  not  Inaccurately) 
reasonable  care,  which  means,  in  this  class 
of  bailments,  the  exercise  of  the  same  dili- 
gence he  might  reasonably  be  expected  to 
exercise  in  its  own  affairs. 

[6]  The  appellant  raised  his  contentions 
by  a  demurrer  to  the  evidence  and  a  request 
for  an  instructed  verdict.  No  errors  are 
pointed  out  in  the  instructions.  It  must  be 
held  that  the  appellee  is  entitled  to  maintain 
the  action,  although  she  was  not  a  party  to 
nor  cognizant  of  the  contract  or  arrangement 
between  Maddock  and  the  appellant;  the  law 
operates  upon  the  acts  of  the  original  par- 
ties so  as  to  establish  a  privity  and  to  imply 
a  promise  and  obligation  on  the  part  of  the 
appellant  in  favor  of  the  appellee.  The  gen- 
eral verdict  which  includes  a  finding  of  gross 
negligence  is  abundantly  sustained  by  the 
evidence. 

The  judgment  Is  affirmed. 

All  tbe  Justices  concurring. 
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!■  re  PHELPS'  ESTATE.     CHIPMAN  at  al. 

V.  SWASEY  «t  al.    SCHROEDERv. 

SAME.    (8.  F.  9177.  92r0.) 

(Supreme  Court  of  Califomia.    May  IS,  1920. 
BehearinK  Denied  June  10,  1920.) 

1.  Wills  «=>440--Constnied  aooording  to  testa* 
tor's  intent  as  found  In  language. 

A  will  must  be  given  effect  in  accordance 
with  testator's  intention  as  found  from  the  lan- 
guage of  the  wUl,  where  it  is  clear,  and,  if  it  is 
ambiguous,  from  the  language  aided  by  such 
extrinsic  facts  as  may  be  admissible. 

2.  Wills  <S=>448— To  be  given  an  Interpretation 
which  makes  It  operative. 

A  will  must  be  given  an  interpretation 
which  will  make  it  operative,  rather  than  one 
which  will  render  it  inoperative,  and  an  inter- 
pretation by  which  it  disposes  of  the  property 
dealt  with  is  to  be  preferred  to  one  which  cre- 
ates an  intestacy. 

3.  Conversion  «s>l5(l)— Land,  direoted  to  be 
converted  Into  money,  deemed  personal  prop- 
erty from  testator's  death. 

Where  will  directs  that  testator's  realty  be 
converted  into  money  and  directs  how  proceeds 
are  to  be  disposed  of,  the  property  must  b\e 
deemed  personal  property  from  the  time  of  tes- 
^tor's  death  under  Civ.  Code,  i  1338. 

4.  Perpetaities  €=>6( II)— Devise  to  trustees 
with  directions  to  sell  held  not  unlawfully  to 
suspend  power  of  alienation. 

A  devise  to  trustees,  with  directions  to  sell 
for  purpose  of  converting  the  estate  into  money 
to  be  applied  in  carrying  out  further  trusts  cre- 
ated in  the  proceeds  and  with  power  to  sell 
immediately,  or  at  a  future  date  with  discre- 
tion to  sell  in  the  meantime,  does  not  unlaw- 
fully suspend  the  power  of  alienation  under  Civ. 
Code,  S§  715,  716,  749;  there  being  persons  in 
being  who  can  convey  absolutely. 

6.  Perpetnltlee  «=»6(i0)  —  Devise  oreatina 
trust  for  payment  of  speoHIo  and  residuary 
legacies  held  not  to  suspend  power  of  aliena- 
tion. 

Devise  directing  trustees  to  sell  land  to  cre- 
ate fund  for  payment  of  specific  legacies  ot 
residue  to  specified  persons  held  not  to  unlaw- 
fully suspend  the  power  of  alienation,  the  right 
to  the  legacies  both  specific  and  residuary  vest- 
ing immediately  upon  death  of  testatrix  and 
being  subject  at  any  time  thereafter  to  aliena- 
tion bA  legatees. 

6.  Perpetuities  iS=»9(l)— Will  creating  trust  la 
fund  to  be  accumulated  held  not  to  suspend 
power  of  alienation. 
Will  providing  for  accumulation  by  trustees 
of  certalu  fund  by  sale  of  testator's  land,  and 
^ving  certain  person  a  specified  proportion  of 
the  income  during  her  life,  after  accumulation, 
with  the  direction  that,  "upon  death  of  such 
person    either    before    or   after    accumulation, 
such  proportion  of  the  fund  should  be  paid  to 
her  children  then  living,  did  not  unlawfully  sus- 
pend power  of  alienation  in  violation  of  Civ. 
Code,  iS  715,  716;    the  children's  interest  being 
Tested  at  time  of  such  person's  death  and  being 
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thereafter  subject  to  alloiatloii,  in  view  of  sec- 
tions 684,  695,  1039,  and  1044. 

7.  Wills  «s>447— Constmotlon  causing  gifts  te 
voet  favored. 

In  a  case  of  ambiguity  or  inconsistency,  the 
law  favors  a  construction  that  will  cause  the 
gifts  to  vest,  if  the  opposite  construction  will 
render  it  void,  under  Civil  Code,  H  1317,  1326. 

8.  Perpetuities  <s=>6( I)— Question  as  to  sep- 
arate trusts  In  certain  fund  to  be  considered 
with  reference  to  each  share  separately. 

Where  the  several  trusts  created  by  will  in 
fund  to  be  accumulated  are  separable,  the  ques- 
tion of  whether  the  power  of  alienation  is  sus- 
pended is  to  be  considered  with  reference  to 
each  share  separately. 

9.  Perpetultiesi@=39(7)— Invalidity  of  one  trust 
created  by  will  held  not  to  affect  validity  of 
another  trust. 

Where  will  directed  trustees  to  sell  prop- 
erty, accumulate  certain  fond  out  of  proceeds, 
and  pay  specified  proportion  of  income  there- 
from to  certain  persons  with  remainder  to  her 
children  upon  her  death  either  before  or  after 
accumulation  of  fund,  the  validity  of  such  trust 
was  not  affected  because  of  an  invalid  suspen- 
sion of  power  of  alienation  of  trust  providing 
for  payment  of  annuity  to  such  person  pending 
accumulation  of  such  fund,  in  which  such  per- 
son's children  had  no  vested  interest  owing  to 
interest  therein  of  other  annuitants. 


Appeals  from  Superior  Court,  San  Mateo 
County;  George  H.  Buck,  Judge. 

In  tbe  matter  of  the  estate  of  Josephine  A. 
Phelps,  deceased.  From  order  on  petition 
for  dlslTibutlon  holding  trust  to  be  void  and 
that  deceased  died  intestate  as  to  residue, 
W.  F.  Chipman  and  another,  and  Eugenie 
H.  Scfaroeder  separately  appeal.  Reversed, 
with  directions. 

See,  also,  179  CaL  816,  178  Pac.  848. 

W.  C.  Sharpstein,  EmlUo  Lastreto,  and 
Walter  H.  Linfortb,  all  of  San  Francisco, 
for  appellants. 

John  L.  McNab,  Byron  Coleman,  and  Hen- 
ry L.  Corson,  all  of  San  Ftandsco,  for  re- 
spondents. 

SHAW,  J.  The  fifth  clause  of  the  will  of 
the  testatrix  devised  the  residue  of  her  prop- 
erty, consisting  wholly  of  real  estate  and 
embracing  nearly  the  entire  estate,  to  the 
executors  as  trustees  in  trust  for  certain 
purposes  specified  therein.  Upon  a  former 
appeal  in  tbe  matter  ot  this  estate  this  court 
held  that  the  devise  in  trust  was  to  be  per- 
formed by  tbe  executors  in  their  capacity  as 
trustees  and  not  in  the  course  of  their  admin- 
istration of  the  estate  as  executors.  Estate 
of  Phelps,  178  Pac.  846.  As  a  consequence, 
the  performance  of  the  trust  could  not  ef- 
fectually begin  until  after  the  distribution  of 
the  estate.  The  present  appeals  result  from 
the  order  of  tbe  court  made  upon  a  petition 
for  such  distribution.    The  court  below  held 
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that  the  trust  was  void  and  that  the  decedent 
died  intestate  as  to  the  residue,  and  thereup- 
on distributed  the  estate  to  her  legal  heirs. 
From  this  order  the  persons  named  as  trus- 
tees appeal  in  case  numbered  9177,  and  Ku- 
gcnle  H.  Schroeder,  a  sister  of  decedent  and 
a  beneficiary  of  the  trust,  appeals  separately 
upon  the  record  presented  in  case  numbered 
9210. 

The  general  plan  of  the  trust  Is  that  the 
trustees  shall  sell  the  property  devised  to 
them  and  pay  the  proceeds  to  certain  bene- 
ficiaries. The  first  sales  are  to  be  applied 
to  create  a  fund  of  $240,000,  the  Income  of 
which  is  to  be  paid  to  beneficiaries  named, 
during  their  lives,  and,  uiton  death,  to  other 
persons  designated.  Out  of  the  remainder  is 
to  be  paid  certain  sums  to  designated  bene- 
ficiaries in  the  order  named,  amounting  in 
all  to  $280,600.  Any  of  the  fund  remaining 
after  the  payment  of  these  sums  was  to  be 
paid  to  two  sisters  and  a  nephew  of  the 
testatrix. 

The  respondents'  claim  is  that  the  will 
creates  an  unlawful  restraint  of  alienation, 
a  restraint  forbidden  by  sections  715  and 
716  of  the  Civil  Code.  SecUon  715  for- 
bids the  suspension  of  the  absolute  power  of 
alienation  by  any  limitation  or  condition,  for 
a  period  longer  than  the  continuation  of  the 
lives  of  i)ersons  In  being  at  the  creation  of 
the  limitation  or  condition.  Section  716  pro- 
vides that,  if  any  future  interest  created  op- 
erates to  suspend  the  power  of  alienation  as 
provided  In  section  715,  it  is  void  in  Its  crea- 
tion, and  that  such  power  of  alienation  is 
suspended  when  there  are  no  persons  in  being 
by  whom  an  absolute  interest  in  possession 
can  be  conveyed.  The  date  of  the  death  of 
the  testatrix  Is  deemed  to  be  the  time  of 
the  creation  of  the  limitation  upon  alienation, 
if  any  was  created.  Civ.  Code,  §  740.  The 
testatrix  died  In  1916,  so  the  amendment  of 
1917  (St  1917,  p.  699)  to  section  715  does 
not  apply.  We  have  stated  its  etCect  as  it 
stood  before  that  amendment. 

[1,2]  In  considering  the  eftect  of  the  will 
it  is  necessary  to  bear  In  mind  certain  well- 
established  rules  of  construction.  The  will 
must  be  given  effect  In  accordance  with  the 
intention  of  the  testator,  as  found  from  the 
language  of  the  wDl,  where  It  is  clear,  and, 
if  it  Is  ambiguous,  from  the  language  of  the 
will  aided  by  such  extrinsic  facts  as  may 
be  admissible  for  that  purpose.  A  will  must 
be  given  an  interpretation  which  will  make  it 
operative,  rather  than  one  which  wUl  render 
it  inoperative,  and  an  Interpretation  by  which 
it  disposes  of  the  property  dealt  with  is  to  be 
preferred  to  one  which  creates  an  intestacy. 
In  order  to  explain  the  questions  presented, 
it  is  necessary  to  set  forth  at  some  length 
the  provisions  of  the  trust  clause  of  the 
wiU. 

The  trust  clause  first  directed  tliat  the 
trustees  should  "lease  until  sold  as  herein- 


after provided  all  of  my  real  estate  upon 
such  terms  as  to  them  may  seem  best,  and 
until  the  accumulation  of  the  fund  herein- 
after provided."  The  rentals  and  the  income 
from  all  other  sources  were  to  be  used  to 
pay  annuities,  monthly,  as  follows:  To  Mrs. 
Lord  and  Mrs.  Schroeder,  her  sisters,  each 
the  sum  of  $300;  to  Edward  T.  McLean,  a 
brother,  and  his  wife,  Jointly,  $100;  to  her 
sister,  Mrs.  Swasey,  and  her  brother  Alfred, 
each  $100.  These  annuities  were  to  be  con- 
tinued only  until  the  $240,000  fund  should 
be  accumulated  from  the  proceeds  of  sales. 
With  regard  to  this  accumulation  the  clause 
then  provides  as  follows: 

"I  direct  my  executors  and  trustees  from 
time  to  time  as  sales  of  my  estate  may  in  their 
Judgment  be  profitably  made,  to  sell  sufficient 
estate  to  yield  a  fund  of  two  hundred  and  forty 
thousand  dollars,  and  pending  the  accumulation 
of  said  fund,  I  direct  my  said  executors  and 
trustees  to  invest  and  keep  invested  such  sums 
as  may  be  derived  from  such  sales,  and  to  use 
the  income  in  the  payment  of  the  above  annui- 
ties. As  soon  as  a  fund  of  two  hundred  and 
forty'  thousand  dollars  has  been  accumulated, 
the  same  shall  be  invested  and  kept  invested, 
and  out  of  the  net  income  derived  therefrom 
there  shall  be  paid  to  said  annuitants  monthly 
during  their  respective  lives,  in  lieu  of  the  an- 
nuities above  provided,  portions  of  said  incomtf 
as  follows: 

"(1)  To  my  sister  Virginia  A.  Lord  three- 
eighths  thereof.  (2)  To  my  sister  Eoxenie  H. 
Schroeder  three-eighths  thereof.  (3)  To  my 
brother  Edward  T.  McLean  and  to  bis  wife 
Mattie  McLean  jointly  and  to  the  survivor  of 
them  one-twelfth  thereof.  (4)  To  my  sister 
Amanda  A.  Swasey  one-twelfth  thereof.  (5) 
To  my  brother  Alfred  A.  McLean  one-twelfth 
thereof. 

"In  the  event  that  any  of  my  said  sisters  and 
brothers  shall  not  be  living  at  the  time  that 
said  fund  has  been  accumulated,  or  if  then  liv- 
ing shall  afterward  die,  I  direct  my  executors 
and  trustees  to  pay  out  of  said  fund  as  fol- 
lows." 

It  then  directed  that  upon  the  death  of 
Mrs.  Lord  three-eighths  of  the  fund,  or  $90,* 
000,  should  be  paid  to  her  heirs,  and  that 
upon  the  death  of  Mrs.  Schroeder  a  like 
amount  should  be  paid  to  her  heirs.  Upon 
the  death  of  the  survlvoif  of  Edward  T.  and 
Mattie  McLean,  $20,000  was  to  go  la  equal 
shares  to  the  diildren  then  living,  of  said 
persons.  Upon  the  death  of  Mrs.  Swasey 
$20,000  was  to  go  to  the  children  of  said 
sister  then  living.  Upon  the  death  of  Alfred 
A.  McLean,  $20,000  was  to  go  as  follows: 
Five  thousand  dollars  to  Minnie  McLean,  his 
wife,  if  she  were  living,  otherwise  to  the 
children  of  said  Alfred  A.  McLean  and  his 
wife,  then  living,  and  $15,000  in  equal  shares 
to  said  diildren  then  living. 

With  respect  to  the  excess  above  $240,000 
the  clause  provided: 

"From  time  to  time  as  sales  of  my  estate 
may  in  the  judgment  of  my  executors  and  trus- 
tees ba  profitaUy  made,  I  direct  my  executors 
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and  trustees  to  convert  nv  estate  Into  cash, 
and  after  devoting  sufficient  of  ttie  proceeds 
tliereof  to  the  purposes  specified  in  paragraph 
A  of  this  article,  to  pay  in  the  order  named  to 
the  persons  hereinafter  named  or  to  their  heirs, 
in  case  of  their  death,  except  where  otherwise 
provided,  the  sums  set  opposite  their  respective 
names." 

Then  follows  a  list  of  the  beneflelarlcs  and 
the  amounts  of  the  gifts  amounting  to  the 
sum  of  $280,600,  above  mentioned.  With 
resrpect  to  the  remainder  the  provision  is  as 
follows: 

"The  remainder  of  my  estate,  exclusive  of 
that  described  in  the  sixth  and  seventh  articles 
hereof,  shall  be  divided  into  three  equal  parts. 
One  part  thereof  shall  be  paid  to  my  sister 
Virginia  A  Lord,  if  living,  or  to  her  heirs  if 
dead ;  one  part  thereof  to  my  sister  Kogenie  H. 
Schroeder,  if  living,  or  to  her  heirs  if  dead, 
and  one  part  thereof  to  my  nephew  W.  F. 
Ghipman,  if  living,  or  to  his  heirs  if  dead." 

The  final  paragraph  of  the  trust  dause  is 
as  follows: 

"Although  it  is  my  intention  to  have  all  of  my 
estate,  with  the  exceptions  already  stated,  con- 
verted into  cash,  I  desire  that  my  executors  and 
trustees  shall  make  sales  with  the  sole  object 
that  my  two  sisters  and  my  nephew  above  men- 
tioned shall  receive  substantial  sums  out  of  the 
remainder  of  my  estate.  My  estate  at  present 
valuations  is  ample  for  that  purpose,  and  I  do 
not  wish  it  sacrificed  to  satisfy  the  importuni- 
ties of  those  who,  while  dear  to  me,  are  not  the 
first  in  my  aSections." 

The  part  of  the  fifth  clause  relating  to 
the  annuities  and  the  $240,000  fond  Is  desig- 
nated therein  by  the  letter  "A."  The  suc- 
ceeding part  U  designated  by  the  letter  "B." 

The  fifth  clause  of  the'  will  creates  five 
BQMirate  and  distinct  trusts:  (1)  l^e  trust 
to  oonvert  the  entire  estate  Into  money.  (2) 
Olw  iHWvisloinal  trust  for  the  payment  of  the 
temporary  annuities  to  the  brothers  and 
Mstera  until  such  time  as  the  fund  of  $240,- 
000  shall  have  been  accumulated.  (3)  The 
trust  in  the  fund  consisting  of  the  first 
$240,000  received  from  sales  of  the  property, 
of  which  the  income  Is  to  be  divided  between 
the  brothers  and  sisters  during  their  respec- 
tive Uvea  and  upon  their  deaths,  respec- 
tively, the  remainder  is  to  be  given  absolute- 
ly. In  the  same  proportions,  to  their  respec- 
tive heirs  or  children.  (4)  The  trust  to  pay 
the  specific  legacies  amounting  to  $2SO,G0O. 
(5)  The  trust  in  the  ultimate  residue,  if  any, 
of  the  proceeds,  which  is  to  go  to  Mrs.  Lord, 
Mrs.  Schroeder,  and  W.  F.  Chipman.  We 
will  defer  the  discussion  of  the  trust  for  the 
payment  of  the  annuities  until  after  our  con- 
sideration of  the  other  four  trusts. 

[3]  The  direction  at  the  beginning  of  part 
B  of  the  fifth  clause  applies  to  the  whole  of 
the  trust  property  and  Is  a  direction  for  its 
conversion  Into  money  and  the  application 
of  the  proceeds  to  the  three  main  objects 
of  the  teetatriz,  namely,  the  disposition  of 


the  $240,000  fund,  the  payment  of  the  spedflc 
legacies,  and  the  payment  of  any  residue  to 
the  residuary  legatees.  It  Includes  and  pro- 
vides for  the  sales  to  accumulate  the  first 
fund  as  well  as  the  other  funds  necessary 
to  carry  out  the  desires  of  the  testatrix,  as 
expressed  in  the  succeeding  provisions.  In 
such  a  case  the  "property  and  all  its  proceeds 
must  be  deemed  personal  property  from  the 
time  of  the  testator's  death."  Civ.  Code, 
S1338. 

[4]  A  devise  to  trustees,  with  directions  to 
sell  for  the  purpose  of  converting  the  estate 
into  money  to  be  applied  in  carrying  out 
further  trusts  created  in  the  proceeds  and 
with  power  to  sell  immediately,  does  not  oc- 
casion an  uolawful  suspension  of  the  power 
Qf  alienation,  and  "this  is  equally  true  where 
a  future  date  is  fixed  for  the  exercise  of  the 
power  If  the  donees  are  permitted  to  sell 
In  the  meantime  in  their  discretion."  Chap- 
lin on  Suspension,  |  <2S7.  This  was  said  by 
the  learned  author  in  discussing  the  efCect 
of  "powers  In  trust"  authorized  by  the  New 
Yoric  law  on  the  subject  These  provisions, 
In  part  at  least,  were  originally  carried  into 
our  Civil  Code  as  section  800  and  as  sections 
878  to  940,  and  they  were  all  repealed  In 
1874.  But  the  rule  above  stated  does  not 
depend  on  statutory  provisions  allowing  the 
creation  of  "powers  in  trust  to  convey"  and 
the  lilte,  but  is  founded  on  the  fact  stated 
by  the  author  In  the  same  section  that,  by 
the  very  terms  of  such  a  power,  "there  are 
persons  in  being  who  can  convey  absolutely." 
The  rule  is  well  settled  in  New  York.  Stew- 
art V.  Eamiltop,  37  Hun,  19;  Roberts  v. 
Coming,  89  N.  Y.  236 ;  Van  Veghten  v.  Van 
Veghten,  8  Paigej  Ch.  104,  122;  Underwood 
V.  Curtiss,  52  Hun,  613,  5  N.  Y.  Supp.  478. 
In  this  state  the  same  rule  prevails.  Estate 
of  Heberle,  155  Cal.  723,  102  Pac'  735.  In 
Stewart  v.  Hamilton  the  trustees  were  given 
powet  to  sell,  with  the  proviso: 

"I  enjoin  my  executors  not  to  sell  any  of  the 
real  estate  under  three  years,  unless  sold  to  ad- 
vantage;  sold  on  time  to  ad  vantage." 

It  was  held  that,  since  the  power  to  sell 
could  be  exercised  at  any  time  and  was  en- 
tirely in  the  discretion  of  the  trustees,  there 
was  no  unlawful  suspension  of  the  power 
of  alienation.  A  similar  cautionary  injunc- 
tion was  given  In  Estate  of  lleberle,  supra, 
and  the  conclusion  was  the  same.  See,  also, 
Hagen  v.  Sacrlson,  19  N.  D.  160,  123  N.  W. 
518,  26  L.  R.  A.  (N.  S.)  724,  and  note.  It  Is 
therefore  clear  that  the  terms  of  the  direc- 
tions for  the  sale  of  the  property  are  valid 
and  that  they  do  not  transgress  the  sections 
of  the  Code  on  the  subject  of  suspension  of 
the  power  of  alienation. 

[S]  Concerning  the  fourth  and  fifth  trusts 
above  enumerated,  those  relating  to  the  spe- 
cific legacies  and  the  ultimate  residue  after 
payment  thereof,  little  need  be  said.   Neither 
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the  payment  of  Q>e  specific  legacies  nor  of 
the  ultimate  resldne  Is  dependent  upon  any 
event  except  the  making  of  sales  for  sums 
sufficient  to  realize  the  necessary  amount  of 
money.  The  right  to  the  legacies,  both 
specific  and  residuary,  vested  immediately 
upon  the  death  of  the  testatrix  and  were 
subject  to  alienation  by  the  legatees  at  any 
time  thereafter.  They  are  not  different  in 
that  respect  from  any  other  legacy  that  is 
dependent  upon  the  amount  of  the  estate 
from  which  they  are  to  come.  The  terms  of 
the  will  regarding  them  do  not  suspend  the 
power  of  alienation. 

[6]  We  are  also  of  the  opinion  that  the  pro- 
visions of  part  A  relating  to  the  third  trust 
do  not  unlawfully  suspend  the  power.  To 
Illustrate  this,  the  share  of  Mrs.  Swasey  and 
her  children  In  the  fund  may  be  considered 
alone.  The  testatrix  died  on  December  5, 
1916.  Mrs.  Swasey  died  on  December  7, 
1918.  The  $240,000  fund  la  not  yet  accumu- 
lated. By  this  part  of  the  trust  clause  she 
was  to  have,  during  her  life,  one-twelfth  of 
the  Income  to  be  derived  from  said  fund  after 
It  was  accumulated.  The  direction  as  to  the 
remainder  in  said  one-twelfth  is  that  if  she 
should  die  prior  to  the  accumulation,  or  if 
then  living  should  afterwards  die,  then,  upon 
her  death,  the  trustees,  "out  of  said  fund," 
should  pay  one-twelfth  thereof  to  her  chil- 
dren "who  are  then  living,"  meaning  those 
of  her  children  who  should  be  living  at  her 
death.  The  twelfth  was  to  be  paid  to  them 
out  of  the  fund  to  be  accumulated,  l^ere  Is 
no  express  direction  that  they  should  have 
anything  imtil  after  the  accumulation  was 
complete.  If  their  Interest  in  said  shares 
does  not  vest  until  the  fund  is  accumulated 
and  In  the  meantime  they  cannot  alienate  It 
absolutely,  there  would  then  be  a  suspension 
of  the  power  of  alienation  of  that  share  for 
a  period  beyond  her  life,  and  this  Is  forbid- 
den by  section  715.  But  their  Interest  vested 
upon  her  death. 

*'A  future  interest  is  vested  when  there  la  a 
person  in  being  who  woald  have  a  right,  defeas- 
ible or  indefeasible,  to  the  immediate  possKssion 
of  the  property,  upon  the  ceasing  of  the  inter- 
mediate or  precedent  interest"  Civ.  Code  ( 
694. 

"A  future  interest  is  contingent,  whilst  the 
person  in  whom,  or  the  event  upon  which,  it 
is  limited  to  take  effect  remains  uncertain." 
dr.  Code,  |  695. 

The  persons  who  were  to  receive  the  share 
upon  her  death  became  fixed  upon  that  event. 
They  c<mslsted  of  her  children  then  living. 
The  event  upon  whldi  they  were  to  take 
was  the  accumulation  of  the  fund.  As  an 
event,  this  was  certain  to  take  place,  but  the 
time  of  Ita  occurrence  remains  uncertain.  The 
uncertainty  of  the  time  of  the  occurrence 
of  an  event,  however,  does  not  inake  an  in- 
terest contlngait;  consequently,  their  Inter- 


est is  not  contingent  under  section  695,  bnt 
is  vested  as  provided  In  section  694. 

[7]  This  is  also  indicated  by  the  language 
of  the  gift  of  the  remainder  to  the  children. 
In  connection  with  the  context  The  payment 
to  them.  It  Is  true,  Is  to  be  made  "oat  of 
the  fund,"  and  It  might  be  contended  that 
this  Indicates  an  Intent  that  no  tittle  to  the 
remainder  was  to  vest  until  the  fund  should 
be  on  hand.  But  the  terms  of  the  gift  also 
declare  that  the  payment  is  to  be  made  "upon 
the  death  of  my  sister  Amanda  A.  Swasey," 
and  the  provision  for  the  payment  of  the  In- 
come from  the  fund  states  that  the  respective 
shares  thereof  are  to  be  paid  to  the  recipients 
named  "during  their  respective  lives."  These 
phrases  Indicate  very  strongly  an  intent  that 
the  remainder  In  the  respective  shares  were 
to  vest  in  the  children  at  the  death  of  their 
respective  parents.  In  a  case  of  ambiguity 
or  inconsistency  the  law  favors  a  construc- 
tion that  will  cause  the  gifts  to  vest.  If  the 
opposite  construction  will  render  it  vtrfd. 
Chaplin  on  Suspension,  {{  178,  223,  616; 
Gray  on  Perpetuities,  |  633;  Civil  Oode^ 
K  1317,  1326.  We  think  these  phrases  when 
taken  together  show  that  the  testatrix  in- 
tended the  respective  sets  of  children  to  take 
a  vested  Interest  in  the  remainder  Immediate- 
ly upon  the  death  of  the  parent 

The  effect  of  this  part  of  the  clause  Is  that 
these  children  stand  In  the  same  position  as 
the  persons  who  are  to  take  the  specific 
legacies  and  the  ultimate  residue.  They  do 
not  receive  the  Interest  until  sufficient  prop- 
erty la  sold  to  accumulate  the  fund  bnt  their 
interest  therein  Is  now  a  vested  Interest  and 
may  be  alienated  as  in  the  case  of  any  other 
property.  Civ.  Code,  H  1039,  1044.  The  en- 
joym»it  thereof  is,  of  course,  postponed  un- 
til the  fund  Is  accumulated;  bnt  the  post- 
ponement of  the  time  of  enjoyment  of  an 
interest  does  not  suspend  the  power  of  alien- 
ation thereof,  where  no  other  person  has  In 
the  meantime  any  Interest  in  the  property. 
Gray  on  Perpetuities,  (  120;  Chaplin  oa 
Suspension,  (  394.  The  same  conditions  will 
arise  upon  the  death  of  any  of  the  other 
beneficiaries  of  the  Income  of  this  fund, 
should  they  die  prior  to  the  accumulation. 
If  they  die  subsequent  thereto,  the  persons 
to  take  become  fixed  at  that  time  and  the 
power  of  alienation  Immediately  arises  at 
the  end  of  the  period  allowed  by  law ;  that 
is,  the  termination  of  the  life  of  a  jperson  in 
being  at  the  death  of  the  testatrix.  Taking 
this  part  of  the  trust  clause  alone  without 
qualification  from  the  preceding  provisions 
concerning  annuities,  it  Is  clear  that  there  is 
no  unlawful  suspension  of  the  power  of  alien- 
ation. 

[I]  It  is  to  be  observed  that  the  several 
trusts  in  the  $240,000  fund  are  separable,  and 
the  question  whether  the  power  of  alienation 
la  suspended  Is  to  be  considered  with  refer- 
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ence  to   each   share   seiNirately.     Gray   on 
Perpetuities,  H  389,  391. 

[I]  The  remaining  question  is  whether  or 
not  the  provisions  disposing  of  the  remain- 
ders of  the  $240,000  fund  are  affected  by  the 
preceding  directions  for  the  payment  of  an- 
nuities to  the  brothers  and  sisters  pending  the 
accumulation  of  the  fund.  The  preceding  di- 
recti<»i  Is  that  the  entire  net  income  of  the 
estate,  from  whatever  source  accruing,  in- 
cluding interest  received  on  invested  pro- 
ceeds prior  to  the  complete  accumulation  of 
the  fund,  is  to  be  devoted  to  the  payment  of 
these  annuities,  amounting  in  all  to  $900  a 
month,  and  that,  should  the  income  of  any 
month  be  Insufficient  to  pay  them  in  full,  the 
annuities  to  Mrs.  Lord  and  Mrs.  Schroeder 
Should  be  paid  in  full  and  the  balance  pro- 
rated among  the  others,  but  that,  if  after- 
wards the  Income  became  more  than  sufficient, 
those  who  had  not  received  the  full  amount 
were  to  have  the  deficit  made  up  to  them  out 
of  the  surplus.  It  would  seem  to  follow, 
therefore,  that  during  the  period  preceding 
the  accumulation  of  the  fund  the  other 
annnitants  have  an  interest  in  the  share  of 
Mrs.  Swasey's  children,  which,  under  the  rules 
above  stated,  would  prevent  the  vesting  of 
said  children's  Interest  upon  the  death  of 
fbeir  mother.  The  net  Income  from  the  en- 
tire estate  Is  by  these  provisions,  in  effect, 
sequestered  for  application  to  the  payment  of 
annuities  to  the  survivors.  Having  the  ef- 
fect to  prevent  the  vesting  of  the  Interests 
In  the  remainders,  it  would  involve  the  sus- 
pension of  the  power  of  alienation  of  that 
share  for  the  i)erlod  between  the  death  of 
Mrs.  Swasey  and  the  final  accumulation  of 
the  fund.  The  two  trusts  are  to  that  extent 
Inconsistent  It  is  a  typical  case  for  the  ap- 
plication of  the  rule  stated  in  Nellis  v.  Bl<&- 
ard.  133  Cal.  622,  66  Pac.  32,  85  Am,  St  Rep. 
227,  to  the  effect  that  where  there  are 
"several  Independent  trusts,  some  of  which 
are  legal,  while  others  are  In  contravention 
of  the  statute  regulating  uses  and  trusts  or 
the  statutes  against  perpetuities,  the  estate 
of  the  trustee  will  be  upheld  to  the  extent 
necessary  to  enable  him  to  execute  the  valid 
trusts,  and  will  only  be  void  as  to  the  Illegal 
or  invalid  trusts."  It  Is  an  application  of 
rule  stated  in  section  1317  of  the  Civil  Code 
that  where  the  Intention  of  the  testator  can- 
not have  effect  to  its  full  extent  it  must  have 
effect  as  far  as  possible^  The  rule  is  also 
stated  as  follows: 

"Where  there  are  valid  and  invalid  clanaes  in 
a  will,  the  question  whether  the  valid  clauses 
can  stand  depends  npon  whether  or  not  the  in- 
valid one*  are  so  Interwoven  with  them  that 
they  cannot  be  eliminated  without  interfering 
with  and  changing  the  main  scheme  of  the  tes- 
tator." Estate  of  Piehoir,  139  OU.  686,  73 
Pac.  606,  quoting  from  Estate  of  Fair,  136  CaL 
81,  68  Pac.  80& 


See,  also,  Sacramento  Bank  v.  Montgomery, 
146  Cal.  747,  81  Pac.  138. 

A  perusal  of  the  trust  clause  shows  that 
the  preliminary  portion  providing  for  the  an- 
nuities to  the  brothers  and  sisters  temporari- 
ly until  the  accumulation  of  the  fund  was  but 
a  minor  part  of  the  main  scheme  of  the  testa- 
trix. It  is  temporary  in  character,  in  the 
nature  of  a  family  allowance.  It  was  in- 
tended merely  to  provide  an  Income  for  them 
during  the  period  of  the  settlement  of  the 
trust  The  principal  parts  of  the  plan  were 
to  provide  the  fund  of  $240,000,  to  divide 
the  income  thereof  among  the  brothers  and 
sisters  during  thdr  respective  lives,  and  give 
the  remainder  to  their  children  or  heirs  as 
specified;  to  pay  the  specific  legacies  men- 
tioned in  the  succeeding  clause  and  to  the 
residuary  legatees  the  ultimate  residue.  The 
preliminary  scheme  is  not  essential  to  the 
main  plan,  nor  so  Interwoven  with  It  that 
the  two  must  stand  or  fall  together.  In  such 
a  case  the  part  of  the  will  which  conflicts 
with  the  main  scheme  must  give  way  so  far 
as  may  be  necessary  to  carry  out  the  main 
scheme.  The  result  is  that  the  Interest  of 
the  children  of  Mrs.  Swasey  in  the  sum  of 
$20,000  must  be  deemed  to  have  vested  from 
her  death,  that  they  will  be  entitled  to  re- 
ceive Interest  on  that  sum  from  that  time  un- 
til its  final  paymoit  and  that  the  annuities 
to  the  surviving  brothers  and  sisters  must 
be  paid  out  of  the  remaining  part  of  the  in- 
come after  providing  for  interest  on  the  sum 
due  to  the  children  of  Mrs.  Swasey.  Similar 
results  vrill  follow  upon  the  death  of  any 
other  of  the  brothers  and  sisters  prior  to  the 
accumulation  of  the  fund. 

Our  conclusion  is  that  the  trusts  created 
by  the  will  are  valid  and  enforceable,  ex- 
cept as  above  stated ;  that  the  invalid  part 
does  not  destroy  the  devise  of  the  residue  to 
the  trustees ;  and  that  the  court  below  should 
have  made  distribution  thereof  to  said  trus- 
tees. The  trustees  will  have  power  after 
such  distribution  to  make  any  adjustment 
rendered  necessary  to  make  up  to  the  chil- 
dren of  Mrs.  Swasey,  or  to  the  children 
or  heirs  of  any  other  brother  or  sister 
who  may  die  before  the  accumulation  of  the 
fund,  the  amount  of  Interest  that  may  accrue 
upon  their  respective  vested  Interests  in  the 
fund.  The  views  we  have  expressed  will 
be  sufficient  to  guide  them  on  this  point  in 
the  administration  of  the  trust  There  is 
no  disputed  question  of  fact  Involved  in  the 
case.  More  than  four  years  have  passed 
since  the  deatlf  of  the  testatrix,  and  further 
delay  is  not  necessary.  It  is  a  proper  case 
for  this  court  to  exercise  its  power  to  direct 
the  action  of  the  court  below. 

The  order  of  distribution  is  reversed,  and 
It  is  ordered  by  this  court  that  upon  the 
going  down  of  the  remittitur  herein  the  court 
below  shall  forthwith  enter  an  order  dls- 
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trlbuUng  to  the  several  specific  devlseeB  and 
legatees  the  specific  property  devised  and  be- 
queathed to  them  by  the  will,  and  distribut- 
ing the  entire  residue  to  the  trustees  named 
in  the  will  to  be  held  by  them  upon  the  trusts 
in  said  will  declared. 

We  concnr:  liAWLOB,  J. ;  OLNBT,  J. 


PEOPLE  V.   WOLFF.    (Cr.  2284.) 
(Supreme  Court  of  California.    May  12,  1920.) 

1.  Infants  $=368— Defendant  under  18  may  be 
prosecuted  under  general  laws  for  offense  of 
murder. 

Under  the  Juvenile  Court  Law  (Deering's 
Gen.  Laws  1915,  Act  1770a,  §  6),  providing  that 
magistrates  shall  suspend  proceedings  against 
defendants  under  18  years  of  age,  and  in  view 
of  sectiona  1,  3,  and  13,  the  juvenile  court  or 
the  superior  court  acting  as  the  same  may  re- 
mand such  a  defendant  to  the  custody  of  the 
magistrate,  sections  4c,  4d,  respectively,  pro- 
viding that  if  upon  the  hearing  of  a  petition 
the  court  shall  determine  that  the  person  is  not 
a  fit  subject  to  be  dealt  with  according  to  the 
provisions  of  the  act,  and  that  no  person  under 
18  shall  be  prosecuted  until  the  matter  has  been 
submitted  to  the  juvenile  court  seeming  to  con- 
template prosecution  of  defendants  under  18 
according  to  general  law,  and  hence  the  fact 
that  defendant  charged  with  murder,  being  un- 
der 18,  was  sent  to  the  juvenile  court  will  not 
prevent  subsequent  prosecution  under  the  gen- 
eral laws. 

2.  Infants  «=> 1 6— Attachment  by  magistrate 
of  copy  of  complaint,  etc.,  to  cartlfloata  de- 
fendant Is  under  18  directory. 

Bequirement  of  Juvenile  Court  Law,  §  6, 
that  the  committing  magistrate,  on  finding  de- 
fendant to  be  under  IS,  shall  attacn  to  tba 
certificate,  etc.,  a  certified  copy  of  the  original 
deposition  or  complaint  filed  before  him  is 
merely  directory,  and  failure  to  comply  is  not 
jurisdictional. 

3.  Criminal  law  «=9l  104(4)— Objection  that 
copy  of  complaint  was  not  attached  to  mag- 
Istrate't  oartllleate  of  defendant's  age  held 
not  sliown  by  reoord. 

Where  the  record  did  not  show  that  the 
court  made  any  order  requiring  the  phono- 
graphic reporter  ,to  include  in  the  transcript 
of  his  notes  the  certificate  of  the  magistrate 
and  proceedings  remanding  defendant,  who  was 
under  18,  to  the  juvenile  court,  and  by  the 
juvenile  court  bacic  to  the  magistrate,  the  re- 
porter would  not  be  authorized  under  Penal 
Code,  S  1246,  to  include  such  papers,  and  the 
record  is  insufficieiit  to  present  the  objection 
that  the  magistrate  did  not  attach  to  the  cer- 
tificate a  certified  copy  of  the  original  deposi- 
tion or  complaint  when  defendant  did  not  make 
it  a  part  of  the  record  by  bill  of  exceptions  or 
special  order  of  court. 


4.  Criminal  law  «=3l03l  (5)— Objection  that 
copy  of  complaint  was  not  attached  to  mag- 
istrate's oertlflcate  of  defendant's  age,  not 
properly  raised,  will  not  be  considered  on 
appeal. 

Objection  that  the  committing  magistrate, 
who  certified  defendant  to  the  juvenile  court  as 
under  18,  did  not  attach  certified  copy  of  orig- 
inal complaint  can  be  made  only  by  attack  on 
the  information  or  by  motion  in  juvenile  court 
to  suspend  proceedings,  and,  where  not  so 
raised,  will  not  be  considered  on  appeal  by  de- 
fendant from  a  conviction. 

5.  Jury  <&=3|03(I4)  —  Juroi^s  opinion  from 
newspaper  reports,  which  will  yield  to  evi- 
dence, does  not  disqualify. 

Under  Penal  Code,  §  1076,  a  challenge  for 
bias  under  section  1073,  subd.  2,  on  the  ground 
that  jurors  had  formed  opinions  from  news- 
paper articles,  was  properly  overruled,  where 
the  jurors  stated  that  they  could  disregard 
their  opinions  and  render  a  verdict  solely  on 
the  evidence. 

6.  Jury  «s:3l3l(  15)— Question  by  district  at- 
torney as  to  whether  a  Juror  would  follow 
Instructions  not  objectionable. 

Where  on  voir  dire  exanrination,  the  dis- 
trict attorney  asked  a  juror  whether  he  would 
follow  an  instructicn  that  the  killiog  was  done 
in  an  attempt  to  perpetrate  a  felony,  there 
would  be  no  option  but  to  convict  of  murder 
in  the  first  degree,  was  not  objectionable  as 
failing  to  inform  the  juror  that  guilt  must  be 
shown  beyond  all  reasonable  doubt,  the  pur- 
ported instruction  practically  following  the 
definition  contained  in  Penal  Code,  §8  187,  189, 
except  for  the  omission  of  reasonable  doubt, 
and  it  appearing  that  the  district  attorney  re- 
peatedly assured  jurors  the  court  would  in- 
struct that  they  could  not  convict  unless  satis- 
fied of  guilt  beyond  a  reasonable  doubt,  and 
that  the  court  did  so  instruct  at  considerable 
length. 

7.  Witnesses  <g=3286 (4)— Redirect  examination 
of  witness,  who  saw  deceased  after  he  bad 
been  assaulted  and  before  death,  held  war- 
ranted. 

Where  defendant  hired  an  automobile  and 
then  struck  the  driver  on  the  head,  robbed  him, 
and  appropriated  the  car,  and  a  witness  Vho 
testified  to  seeing  the  driver  on  a  train  after  in- 
jury, but  before  death,  was  cross-examined, 
as  to  whether  the  driver  could  talk  and  what 
was  said,  redirect  examination,  wherein  the 
witness'  memory  as  to  conversations  with  the 
decedent  was  refreshed  by  transcript  of  his 
testimony  at  the  preliminary  hearing,  held  war- 
ranted. 

8.  Criminal  law  $=3419,  420(6)— Statements  by 
decedent  while  on  a  train  after  the  attack 
Incompetent  as  hearsay. 

In  prosecution  for  honricide,  testimony  as  to 
statements  made  by  decedent  after  he  had  been 
assaulted  and  while  he  was  riding  on  a  train, 
should  be  excluded,  obviously  being  hearsay 
and  incompetent. 

9.  Criminal  law  €=3l  1 86 (4)— Erroneous  admis- 
sion of  evidence  not  prejudicial,  where  no 
miscarriage  of  Justice. 

In  a  homicide  case,  the  erroneous  admission- 
of  hearsay  testimony  as  to  statements  by  de- 
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ceased  concernbig  the  assault  was  not  prejudi- 
cial, vhere  the  same  facts  vere  abundantly  es- 
tablished by  other  evidence,  indudinc  defend- 
ant's own  confession,  so,  as  the  admission  of 
such  evidence  did  not  resiilt  in  a  miscarriage  of 
justice,  it  did  not  warrant  reversal  xmivt 
Const  art  0,  i  *hi- 

10.  Criminal  law  <8=>404(4)— Looks  of  hair 
fouad  In  automobile  driven  by  murdered  man 
properly  admitted. 

Where  defendant  engaged  deceased's  anto- 
mobile  and  struck  deceased  on  the  head  with 
a  hammer,  robbed  him,  and  appropriated  the 
car,  locks  of  matted  hair,  adhering  to  what  ap- 
peared to  be  parts  of  the  human  scalp,  were 
properly  admitted,  where  it  was  testified  that 
they  were  found  in  the  automobile  where  de- 
fendant had  abandoned  it,  and  that  they  were 
the  same  as  the  color  of  decedent's  hair,  with- 
oat  further  testimony  that  they  were  in  the 
same  condition  as  when  taken  from  the  anto- 
ntobile. 

11.  Criminal  law  4=>3I8 — No  presumption  of 
cbanQo  In  locks  of  decedent's  hair  between 
time  of  diseovory  at  sceno  of  murder 
and  trial. 

There  is  no  presumption  that  locks  of  hair 
taken  from  an  automobile  in  which  deceased 
was  riding  at  the  time  the  fatal  injuries  were 
inflicted  on  his  head  with  a  hammer  were 
changed  between  the  lime  they  were  discovered 
and  the  triaL 

12.  Criminal  law  <»=a404(4)— Admisolon  of 
looks  of  daoedent's  hair  not  erroneous,  as 
tending  to  arouse  passion. 

Where  defendant  engaged  deceased's  auto- 
mobile, and  then  struck  him  on  the  head  with 
a  hammer,  robbed  him  and  took  the  car,  the 
admission  of  locks  of  human  hair  with  pieces 
of  scalp  found  in  the  car  cannot  be  deemed  er- 
roneous, on  the  ground  that  it  was  calculated 
to  aronse  the  passion  and  prejudice  of  the 
iury;  there  being  notliiiig  to  show  that  such 
articles  were  introduced  for  an  improper  pur- 
pose. 

13.  Criminal  law  <e=>822( I)— Instructions  con- 
strued as  whole. 

Instructions,  and  particularly  a  single  in- 
atruction,  must  be  construed  as  a  whole. 

14.  Criminal  law  «»822(4)— Instmetlons  In 
bomleldo  case  as  to  duty  of  Jury  not  objeo- 
tioaablo  when  oonstnied  as  a  whole. 

Instructions  in  a  homicide  case  that  unless 
the  jury  did  their  duty  laws  might  as  well  be 
stricken  from  the  statute  books  cannot  be 
deemed  erroneous  as  a  direction  that  the  jury 
would  be  neglectful  of  their  duty  if  defendant 
was  not  convicted,  in  view  of  the  many  state- 
ments of  the  rights  of  defendant,  wUch  were  a 
part  of  the  same  instruction. 

In  Bank. 

Appeal  from  Superior  Court,  Kern  Oonnty ; 
Howard  A.  Pealrs,  Judge. 

Boy  Wolff  was  convicted  of  murder  in  the 
first  degree,  and  be  appeals.    Affirmed. 

Jackson  Mahon   and  W.  W.  Laidley,  of 
Bakersfleld,  for  appellant 


C.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlord- 
an  and  J.  B.  Dorsey,  Dci>uty  Attys.  Oen.,  for 
the  People. 

fiHAW,  J.  Upon  a  cbarge  by  Information 
the  defendant  was  convicted  of  the  crime 
of  murder  of  the  first  degree,  and  thereupon 
sentence  of  death  was  Imposed  upon  him. 
The  appeal  la  from  the  judgment  of  convic- 
tion. 

In  support  of  his  appeal  be  urges  seven 
grounda.  We  will  consider  them  In  the  or^ 
der  in  whldi  they  are  presented. 

[1]  1.  At  the  time  the  defendant  was 
brought  before  the  magistrate  for  the  pre- 
liminary examination  upon  the  diarge  It 
was  suggested  In  his  behalf  that  be  was  un- 
der the  age  of  18  years  at  the  time  the  crime 
was  alleged  to  have  been  committed.  The 
magistrate  examined  Into  the  matter,  and 
determined  that  he  was  less  than  16  years 
of  age  at  that  time.  Thereupon  be  suspend- 
ed the  proceedings  and  ordereA  the  constable 
to  take  the  defendant  before  the  juvenile 
oonrt  of  the  county  for  Its  consideration  im- 
der  the  Juvenile  Ckrart  Law.  In  the  superior 
court,  by  direction  of  the  court  a  petition 
was  filed  by  the  probation  officer  to  bring 
the  defendant  within  the  terms  of  the  proba- 
tion law.  Section  3.  Thereupon  the  court 
took  evidence  relating  to  the  diaractor  of 
the  defendant  and  the  nature  of  the  crime 
charged  against  him,  and  made  an  order 
finding  that  he  was  under  the  age  of  21 
years,  but  that  he  was  not  a  fit  subject  for 
further  consideration  under  the  terms  of  the 
Juvenile  Court  Law,  and  adjudged  that  he 
be  remanded  to  the  justice's  court  In  which 
the  charge  of  murder  was  pending  for  fur- 
ther proceedings  on  said  charge,  and  that 
the  proceedings  under  the  probation  act  be 
dismissed.  All  these  proceedings  were  taken 
under  the  provisions  of  the  Juvenile  Court 
Law.  General  Laws,  p.  760,  Act  1770a,  f  6. 
Thereafter  the  magistrate  proceeded  with  tlie 
preliminary  examination,  the  defendant  was 
duly  committed,  and  the  Information  ui>on 
which  he  was  tried  and  convicted  was  then 
filed. 

The  claim  is  now  made  that  under  the  pro- 
visions of  the  Juvenile  Court  Law,  after  the 
magistrate  had  determined  that  the  defend- 
ant was  less  than  18  years  of  age  and  the 
matter  then  came  l)cfore  the  superior  court 
for  proceedings  under  that  law,  the  superior 
court  was  without  i>ower  to  remand  him  to 
the  magistrate  for  further  proceedings  on 
the  criminal  charge.  The  claim  is.  In  eilect, 
that  a  person  under  18  years  of  age  cannot 
be  prosecuted  or  punished  for  the  crime  of 
murder,  and  that  he  can  l>e  dealt  with  only 
as  a  ward  of  the  Juvenile  court 

We  do  not  think  this  proposition  is  sus- 
tained by  the  law.  Section  6  provides  that 
when,  upon  a  charge  of  crime  against  a  per- 
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son,  it  shall  appear  to  the  magistrate  that 
the  defendant  was  under  18  yeara  of  age  at 
the  time  the  alleged  crime  was  committed, 
he  shall  suspend  the  proceedings  upon  the 
charge  and  inquire  into  the  age!  of  the  de- 
fendant, and  if  he  finds  that  the  defendant 
was  under  18  he  shall  thereupon  certify  to 
the  Juvenile  court  the  fact  of  such  finding, 
and  that  proceedings  have  been  suspended 
by  reason  thereof,  and  that  thereupon  all 
proceedings  against  the  person  on  the  charge 
shall  be  suspended  until  the  juvenile  court 
shall  issue  its  mandate  directing  the  magis- 
trate to  proceed  with  the  examination  or 
trial.  It  then  provides  that  in  the  superior 
court,  acting  as  a  Juvenile  court,  a  petition 
shall  be  filed  to  bring  the  defendant  within 
th«  provisions  of  the  law,  and  "that  if  said ; 
Jkdge  of  the  Juvenile  cotirt  shaU  after  such 
investigation  decide  that  the  person  was  at 
the  time  said  offense  was  alleged  to  have 
been  committed  of  the  age  of  eighteen  years 
or  more,  such  determination  shall  be  conclu- 
sive and  he  shall  Immediately  issue  his  man- 
date dlrectifag  the  court  before  which  such 
charge  Is  pending  to  proceed  therewith,  and 
upon  receipt  of  such  mandate  said  court 
shall  proceed  with  the  examination  or  trial 
of  said  charge  as  though  no  suspension 
thereof  had  taken  place;  except  that  if  said 
Judge  of  the  Juvenile  court  shall  find  that' 
the  person  so  charged  is  under  the  age  of 
twenty-one  years,  and  a  fit  subject  for  con- 
sideration under  the  provisions  of  this  act, 
be  may  make  such  order  or  orders  hereun- 
der as  he  may  deem  best  in  relation  to  such 
person ;  but  if  such  Judge  shall  at  any  time 
conclude  that  such  person  is  not  a  fit  sub- 
ject for  further  consideration  under  this 
act,  he  may  sit  as  a  committing  magistrate 
and  Jiold  a  preliminary  examination  if  such 
person  is  charged  with  a  felony,  or  be  may 
remand  such  person  to  the  court  in  which 
said  person  is  charged  with  said  offense  for 
further  proceedings  on  said  charge,  and  up- 
on receipt  of  the  mandate  of  said  Juvenile 
court,  or  the  Judge  thereof,  the  court  before 
which  said  charge  is  then  pending  shall  be! 
vested  with  full  authority  to  proceed  with  I 
the  examination  or  trial  thereof."  The  pre- 
cise claim  of  the  defendant  is  that  under' 
these  provisions  the  magistrate  of  the  Juve-  { 
nile  court  cannot  remand  the  defendant  to' 
the  magistrate  for  examination  or  trial  un-' 
less  he  shall  find  that  the  defendant  Is  over ' 
18  years  of  age,  and  that  It  prohibits  fur- 
ther proceedings  by  the  magistrate  upon  the 
original  charge,  where  the  Juvenile  court 
shall  find  that  he  was  under  that  age.  To 
this  we  do  not  agree.  The  quoted  passage 
must  be  Yead  in  connection  with  some  of  the 
preceding  provisions  of  the  act  Section  1 
declares  tbftt — 

"This  act  shall  .be  known  as  the  'Juvenile 
court  law'  and  shall  apply  to  any  person  under 
the  age  of  twenty-one  years." 


It  then  describes  14  ctasses  of  persons  who 
shall  be 'subject  to  the  provisions  of  the  act, 
if  under  the  age  of  21  years.  Class  13  In- 
cludes any  person  "who  violates  any  law  of 
this  state  or  any  ordinance  of  any  town,  city, 
county,  or  city  and  county  of  this  state  de- 
fining crime."  Section  4c  of  the  act  pro- 
vides that  if,  upon  the  hearing  of  a  petition 
for  proceedings  under  the  Juvenile  Court 
Law  as  provided  In  section  3,  the  court  shall 
determine  "that  any  person  alleged  to  come 
within  the  provisions  of  subdivision  13  of 
section  1  of  this  act,  is  not  a  fit  and  proper 
subject  to  be  dealt  with  under  the  provisions 
of  this  act,  said  court  may  dismiss  the  peti- 
tion therein,  and  direct  that  said  person  be 
prosecuted  under  the  general  law."  Section 
4d  provides  that  no  person  under  the  age  of 
18  years  at  the  time  of  the  commission  of  a 
crime  shall  be  prosecuted  for  the  crime  un- 
til the  matter  has  first  been  submitted  to  the 
Juvenile  court  as  in  the  act  provided.  These 
provisions  dearly  Imply  that  a  person  un- 
der the  age  of  18  years  may  nevertheless  be 
prosecuted  for  a  crime,  notwithstanding  the 
fact  that  he  has  Invoked  the  application  of 
the  Juvenile  Court  Law  to  his  case.  The 
provision  of  section  6,  above  quoted,  taken 
In  connection  with  the  other  provisions,  can 
only  mean  that  upon  the  hearing  of  a  case 
which  had  been  under  examination  before  a 
magistrate  upon  a  charge  of  crime  and  has 
been  certified  to  the  juvenile  court  because 
of  the  age  of  the  defendant.  If  the  juvenile 
court  shall  conclude  that  such  person  "Is  not 
a  fit  subject  for  further  consideration  under 
the  act,"  it  may  remand  him  to  the  magis- 
trate for  examination  or  trial,  regardless  of 
the  question  whether  he  is  over  or  under  18 
years  of  age.  This  being  the  case,  the  mag- 
istrate would  have  Jurisdiction  as  provided 
in  the  part  of  section  6  which  we  have  quot- 
ed, to  proceed  with  the  examination  and  up- 
on finding  sufficient  cause  therefor  to  com- 
mit him  upon  the  charge. 

[2-4]  2.  In  certifying  the  cause  to  the  ju- 
venile court  after  finding  that  the  defendant 
was  under  18  years  of  age,  the  magistrate, 
it  is  claimed,  failed  to  atta(A  to  the  certificate 
a  certified  copy  of  the  original  deposition  or 
complaint  filed  before  him.  Section  6  of  the 
Juvenile  Court  Act  provides  that  he  shall  do 
this.  It  Is  contended  that  this  omission  de- 
prived the  court  of  Jurisdiction.  We  do  not 
think  the  requirement  was  intended  to  be 
Jurisdictional.  The  clause  requiring  such 
copy  to  be  attached  is  obviously  merely  di- 
rectory In  character  and  effect,  the  object 
being  to  apprise  the  Juvenile  court  of  the  na- 
ture of  the  charge.  Furthermore,  the  objec- 
tion is  not  properly  in  the  record  before  us. 
The  defendant  should  have  made  it  a  part 
of  the  record,  either  by  a  bill  of  exceptions 
or  by  some  special  order  of  the  court.  Sec- 
tion 1246  of  the  Pmal  Code  enumerates  mi- 
nutely the  papers  whidi  sball  constitute  the 
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transcript  on  appeal.  The  certificate  of  the 
magistrate  and  proceedinga  remanding  the 
defendant  to  the  JUTenlle  court,  and  by  the 
Juvenile  court  back  to  the  magistrate  for 
further  action,  are  not  thereby  required  or 
authorized  to  be  made  a  part  thereof.  The 
record  does  not  show  that  the  court  made 
any  order  requiring  the  phonographic  re- 
porter to  include  the  same  In  the  transcript 
of  his  notes.  Without  such  order  the  phono- 
graphic reporter  would  not  be  authorized 
to  include  these  impers  in  his  transcript,  and 
be  has  not  done  so.  Mpreoyer,  there  was 
no  foundation  upon  which  the  objection  can 
be -raised  on  appeal.  This  objection  would 
not,  at  most,  constitute  a  ground  of  objec- 
tion, exc^t  upon  motion  in  the  superior 
court  to  set  aside  the  Information  or  In  the 
Juvenile  court  to  arrest  the  proceedings 
there  upon  that  ground.  It  does  not  appear 
that  any  such  motion  was  ever  made.  We 
do  not  intend  to  say  that  it  would,  even  on 
such  motion,  be  ground  for  setting  aside  the 
Information.  As  the  case  stands,  the  defend- 
ant has  waived  the  objection,  even  If  it 
had  any  merit 

[S]  3.  The  defendant  claims  prejudicial  er- 
ror in  rulings  of  the  court  overruling  his 
idiallenges  for  cause  to  two  of  the  Jurors. 
The  challenges  were  made  on  the  ground  of 
actual  bias  as  defined  In  subdivision  2  of  sec- 
tion 1073  of  the  Penal  Oode.  Section  1076 
provides  that  under  such  a  challenge  a  per- 
son shall  not  be  disqualified  as  a  Juror  by 
reason  of  having  formed  or  expressed  an 
opinion  upon  the  guilt  or  Innocence  of  the 
defendant  founded  upon  public  rumor,  state- 
ments in  public  Journals,  or  common  noto- 
riety, if  It  appear  to  the  court,  upon  his  ex- 
amination that  he  can  and  will,  notwith- 
standing such  opinion,  act  impartially  and 
fairly  upon  the  matter.  Juror  Heimforth, 
upon  his  examination,  testified  that  he  had 
read  the  newspaper  accounts  of  the  crime, 
and  had  therefrom  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant, 
which  it  would  take  evidence  to  remove. 
Upon  further  examination,  however,  he  8ta^ 
ed  that  his  opinion  was  formed  entirely  upon 
what  he  had  read  in  the  newspapers,  that  he 
had  no  other  knowledge  or  Information 
about  the  matter,  and  that,  notwithstanding 
that  opinion,  he  could,  and  would,  if  sworn 
as  a  Juror,  lay  it  aside,  consider  the  case  en- 
tirely upon  the  evidence  produced  in  court, 
and  act  Impartially  and  fairly  in  the  case. 
Juror  Blalsdell  testified  that  he  knew  noth- 
ing of  the  case  except  what  he  had  read  In 
the  newspapers,  that  he  had  formed  an  opin- 
ion therefrom  which  the  evidence  might  re- 
move, but  that,  notwithstanding  the  (pinion, 
he  could,  and  would,  act  fairly  and  impar^ 
tially  upon  the  charge  against  the  defend- 
ant, and  be  guided  solely  by  the  evidence 
produced  in  court  in  arriving  at  a  verdict. 
He  further  stated  tliat  he  would  retain  the 
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opinion  nntH  he  heard  the  evidence,  that 
after  it  had  once  gotten  into  his  mind  he 
could  not  put  It  out  until  something  occurred 
to  change  It,  but  that  he  could  go  Into  the 
trial  of  the  case  presuming  the  defendant  in- 
nocent, "and  depend  entirely  upon  the  evi- 
dence introduced  and  the  Instruction^  of  the 
court  In  finding  a  verdict,  and  would  not  in 
any  way  permit  the  matter  that  he  had  read . 
in  the  newspapers  to  influence  his  decision. 
The  court,  upon  this  testimony,  was  Justified 
in  holding  that  the  Jurors  were  qualified.  A 
Juror  who  has  formed  a  tentative  opinion  in 
that  manner  will  usually  say  that  it  will 
require  evidence  to  change  the  opinion. 
That  fact  is  not  Incompatible  with  ability  to 
disregard  such  opinion  entirely  In  weighing 
the  evidence  and  to  render  a  verdict  solely 
upon  that  evidence.  This  psychological  fact 
was  recognized  by  the  Legislature,  and  sec- 
tion 1076  was  enacted  to  avoid  the  necessity 
of  sustaining  challenges  for  actual  bias  In 
such  cases.  Its  effect  is  tliat  this  state  of 
mind  does  not  disqualify  the  Juror,  if,  not- 
withstanding such  mental  condition,  he  can 
and  will  act  impartially  and  fairly  In  the 
case. 

[6]  4.  During  the  examination  of  the  Ju- 
rors the  district  attorney  put  the  following 
question: 

"Well,  supposing  the  court  should  further  in- 
struct yon  that  if  you'  find  from  the  evidence 
that  the  killing  was  ,done,  and  that  it  was  done 
by  the  defendant  in  an  attempt  to  perpetrate 
or  in  the  perpetration  and  commission  of  the 
felonies  that  I  have  mentioned,  one  of  which 
was  robbery,  tliat  yon  would  have  no  option  in 
the  matter,  but  tliat  you  should  find  the  defend- 
ant guilty  of  murder  in  the  first  degree,  would 
you  follow  that  instruction?    A.  Yes,  sir." 

Questions  of  somewhat  similar  purport 
were  put  to  11  other  Jurors  who  were  ex- 
amined. 

Defendant  claims  that  these  questions 
were  unfair  because  they  did  not  advise  the 
Jury  that  the  guilt  must  be  shown  to  a  mor- 
al certainty  and  beyond  all  reasonable 
doubt,  and  that  the  many  repetitions  of  sim- 
ilar questions  would  leave  the  impression 
with  the  Jury  that  the  court  would  instruct 
them  that  the  killing  was  done  by  the  de- 
fendant in  the  perpetration  of  a  felony.  He 
assigns  the  putting  of  the  questions  as  mis- 
conduct on  the  part  of  the  district  attorney. 
A  reading  of  the  entire  examination  shows 
that  there  was  no  misconduct  The  district 
attorney  in  his  questions  to  the  Jurors  re- 
peatedly stated  ttiat  the  court  would  Instruct 
them  that  they  could  not  convict  the  defend- 
ant of  the  charge  unless  they  should  be  sat- 
isfied of  his  guilt  beyond  a  reasonable  doubt 
from  the  evidence  produced  before  them. 
The  court  did  so  instruct  them  at  consider- 
able length,  and  they  must  have  clearly  un- 
derstood the  rule.  The  question  itself  was 
plainly  conditional,  and  did  not  assert  that 
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the  conrt  would  so  instruct  tbem.  The  prin- 
ciple embodied  In  tbe  question,  aside  from 
the  pr(%)osltlon  that  the  guilt  must  be  prov- 
en beyond  a  reasonable  doubt,  is  but  a  re- 
statement of  the  detiDitlon  of  murder  con- 
tained in  the  Penal  Code.  Pen.  Code;  §§  1S7, 
189.  It  is  substantially  a  repetition  of  the 
law  as  laid  down  in  People  v.  Milton,  145 
Cal.  169,  78  Pac.  549,  and  People  v.  Witt, 
170  Cal.  107,  148  Pac.  928.  It  was  not  in- 
tended as  a  complete  deflnltion,  and  we  need 
not  say  that  It  may  be  so  considered,  but  in 
connection  with  the  other  questions  put  to 
the  Jurors  we  do  not  think  that  it  consti- 
tutes misconduct,  or  that  it  could  have  prej- 
udiced the  defendant,  especially  in  view  of 
the  fact  that  the  court  very  fully  instructed 
the  jury  with  regard  to  the -elements  of  the 
crime  of  taurder.  The  question  Itself  mere- 
ly amounted  to  an  inquiry  whether  or  not 
the  Juror  would  follow  the  instructions  of 
the  court. 

[7-9]  6.  The  defendant  was  charged  with 
the  murder  of  one  Elmer  Greer.  The  evi- 
dence showed  that  Greer  was  operating  an 
automobile  for  liire;  that  on  May  28,  1919, 
the  defendant  hired  Greer  and  his  automo- 
bile for  a  trip,  and  that  while  on  the  trip 
the  defendant  stealthily  hit  Greer  on  the 
head  three  times  with  a  hammer.  Each 
blow  made  a  round  Indentation  in  the  skull, 
forcing  the  bone  Into  the  tissue  of  the  in- 
terior of  the  skull.  From  these  wounds 
Greer  died  on  May  29,  1919.  On  the  trial 
one  Delbert  E.  Bellus,  on  behalf  of  the  pros- 
ecution, testified  on  direct  examination  that 
on  May  26,  1919,  he  helped  Greer  aboard  a 
train  running  from  Maricopa  to  Bakersfleld; 
that  Greer  then  had  wounds  on  the  head; 
that  he  bathed  Greer's  head  and  face  sev- 
eral times  during  the  Journey  to  Bakers- 
fleld, and  there  left  htm  at  the  station.  On 
cross-examination  the  witness  was  asked 
many  questions  as  to  the  details  of  the  Jour- 
ney to  Bakersfleld  and  the  condition  of 
Greer.  The  following  Is  a  part  of  the  cross- 
examinati(m: 

*'Did  yon  talk  with  him  at  that  time?  A.  Ob, 
some.  Q.  How  was  he  as  to  his  apeecb;  was 
he  rational  or  not?  A.  At  first  he  was  so  weak 
he  couldn't  say  much.  All  he  could  say  was,  'I 
got  an  awful  beating.'  Q.  He  was  able  to  talk? 
A.  Yes;  he  could  talk.  Q.  And  you  talked  to 
him  on  the  way  in?  A.  Ob,  some;  I  was  in  and 
out  aU  the  time." 

In  answer  to  other  questions  he  said  that 
Greer  looked  Iietter  by  the  time  he  got  to 
Bakersfleld  and  "talked  l»etter."  On  redi- 
rect examination  the  district  attorney  show- 
ed the  witness  a  transcript  of  his  testimony 
at  the  preliminary  examination,  to  refresh 
his  memory  of  the  conversations  with  Greer, 
and  asked: 

"Would  your  memory  be  any  better  than  it  is 
now  what  Mr.  Greer  said  at  that  time?" 


To  this  the  defendant's  attorney  objected 
on  the  ground  that  it  was  not  proper  redi- 
rect examination,  and  that  it  was  cross-ex- 
amination of  the  people's  own  witness.  The 
objection  was  overruled.  Thereupon  the  dis- 
trict attorney  elicited  testimony  to  the  eftect 
that  Greer  said  that  he  had  been  hit  on  the 
head,  referring  to  the  beating.  The  witness 
was  again  asked  to  examine  his  previous 
testimony  to  refresh  his  recollection  on  the 
subject.  To  this  the  defendant  repeated  the 
previous  objection,  and  added  the  objection 
that  the  testimony  was  irrelevant,  incompe- 
tent, and  immaterial.  The  objection  was 
overruled,  and  thereupon  the  witness,  after 
reading  his  previous  testimony,  stated  that 
Greer  had  informed  him  that  he  was  hit  on 
the  head  with  a  hammer,  and  that  his 
money  and  automobUe  were  taken  away 
from  him.  On  recross-examination  he  fur- 
ther testified  that  Greer  told  him  that  he  did 
not  know  who  had  hit  him.  Ko  other  ob- 
jection was  made  to  this  testimony,  and  no 
motion  was  made  to  strike  it  out 

The  defendant  claims  that  this  was  error, 
and  that  it  was  very  prejudicial  to  liis  case. 
In  view  of  the  testimony  on  the  cross-exami- 
nation, it  cannot  be  said  that  it  was  not 
within  the  scope  of  a  fair  redirect  examina- 
tion. But  the  statement  of  the  witness  on 
the  cross-examination  as  to  what  Greer  said 
was  not  technically  responsive  to  the  ques- 
tion, but  was  a  voluntary  statement.  This 
ix>lnt  was  Tiot  embraced  In  the  objection. 
The  evidence  was  obviously  hearsay  and  in- 
competent, however,  and  the  redirect  exami- 
nation should  not  have  been  allowed,  if  the 
proper  objection  had  been  made.  But,  how- 
ever this  may  be,  the  evidence  was  not  prej- 
udicial. The  truth  of  the  statements  by 
Greer  to  the  witness  was  fully  established 
by  other  uncontradicted  evidence.  Atter  his 
arrest  the  defendant  made  a  full  and  volun- 
tary confession  to  the  chief  of  police  at  Bak- 
ersfleld, in  which  he  stated  the  same  facta 
that  were  elicited  on  the  redirect  examina- 
tion objected  to.  They  were  also  clearly 
proven  by  other  satisfactory  evidence  cir- 
cumstantial in  nature,  but  not  contradicted. 
The  defendant  did  not  testify  in  his  own  be- 
half and  Introduced  no  evidence  tending  to 
disprove  his  guilt.  The  other  evidence  of 
the  defendant's  jrullt  leaves  it  in  no  reason- 
able doubt  It  is  plain  from  the  entire  case 
that  it  did  not  result  in  a  miscarriage  of 
Justice,  and  consequently,  under  section  4%, 
article  6,  of  the  Constitution,  It  would  not 
be  sufficient  cause  for  reversal. 

[10-121  6.  The  court  admitted  in  evidence 
two  locks  of  matted  hair  adhering  to  some- 
thing which  appeared  to  be  parts  of  a  hu- 
man scalp,  together  with  testimony  that  they 
were  found  in  Greer's  automobile  at  Livings- 
ton Station  near  Merced,  where  defendant 
had  abandoned  it  and  had  IxHtrded  the  train 
for  Oakland,  the  morning  after  the  homicide. 
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Testimony  was  given  to  the  effect  that  this 
hair  was  of  the  same  color  as  the  hair  of 
<ireer.  The  witness  Corbett  testified  that  he 
found  the  hair  in  the  antomobUe  soon  after 
the  defendant  abandoned  it,  and  that  he  gave 
the  hair  to  Officer  Pyles.  Pyles  produced 
the  hair,  and  testified  that  Corbett  had  giv- 
-en  it  to  hlin,  that  he  had  known  Greer  for 
a  Bomber  of  years,  and  that  this  hair  was 
the  same  color  as  that  of  Greer.  The  locks 
of  hair  were  then  offered  in  eridence,  and 
admitted  over  the  defendant's  objection  that 
"no  proper  fonndation  had  been  laid."  It 
Is  now  claimed  that  It  was  error  to  admit 
this  evidence  without  further  evidence  show- 
ing that  Its  condition  was  the  same  at  the 
time  of  its  admission  as  it  was  when  it  was 
taken  from  the  automobile,  and  that  it  was 
Introduced  in  order  to  arouse  the  passion 
and  prejudice  of  the  Jury.  The  defendant 
made  no  attempt  to  show  that  the  hair  was 
in  a  different  condition  at  the  time  of  its  in- 
troduction in  evidence  from  Its  condition  at 
the  time  It  was  found,  and  it  is  not  claimed 
that  its  natural  color  had  been  changed. 
l^ere  is  iv>  presumption  that  these  articles 
bad  been  changed  in  any  way  for  any  pur- 
pose, and  we  find  nothing  In  the  record  to 
indicate  that  the  district  attorney  introduc- 
ed the  evidence  for  any  improper  purpose. 
They  were  properly  admitted. 

[IS,  14]  7.  The  court  gave  the  following  in- 
struction: 

"You  are  here,  gentlemen,  for  the  purpose  of 
trying  the  issues  of  fact  that  are  presented  by 
the  allegations  In  the  information  filed  by  the 
district  attorney  and  the  defendant's  plea  there- 
to. This  duty  you  should  perform,  uninfluenced 
by  pity  for  the  defendant,  or  by  passion  or  prej- 
udice on  account  of  the  nature  of  the  charge 
against  him.  You  are  to  be  governed  there- 
fore solely  by  the  evidence  introduced  in  this 
trial  and  the  law  as  given  by  the  conrt.  The 
law  wUl  not  permit  jurors  to  be  governed  by 
mere  sentiment,  conjectures,  sympathy,  pas- 
sioa,  or  prejudice.  A  verdict  founded  upon  sen- 
timents of  pity  for  the  accused,  or  upon  public 
opinion  or  public  feeling,  or  upon  passion  or 
prejudice,  or  upon  conjectures,  would  be  a  false 
verdict.  You  wUI  not  take  counsel  of  them  in 
deliberating  upon  your  verdict.  The  importance 
of  your  duties  requires  that  you  consider  the 
right  of  the  people  of  the  state  of  California 
to  have  the  laws  properly  executed,  and  that  it 
is  with  you,  dtizens  selected  from  the  county, 
that  finally  rests  the  duty  of  determimng  the 
guilt  or  innocence  of  those  accused  of  crime, 
and  unless  you  do  your  duty,  l&ws  may  as  well 
be  stricken  from  statute  books." 

The  defendant  argues  that  tiie  last  sen- 
tence of  the  instruction,  in  effect,  directed 
the  Jnry  that  they  should  find  the  defendant 
guilty,  and  if  they  did  not  do  so  they  would 
have  neglected  their  duty.  As  a  part  of  the 
same  instruction  and  immediately  following 
the  above  extract,  the  court  said: 


"You  should  also  ever  keep  in  mind  the  im- 
portance to  the  accused  of  the  result  of  your 
deliberations  and  be  just  to  him,  as  well  as  to 
the  people  of  the  state  of  California.  Both  the 
public  and  the  defendant  have  a  right  to  de- 
mand, and  they  do  so  demand,  and  expect,  that 
you  will  carefully  and  dispassionately  weigh 
and  consider  the  evidence  and  the  law  of  the 
case  and  give  each  your  conscientious  judg- 
ment; and  that  you  will  reach  a  verdict  that 
will  be  just  to  both  sides,  regardless  of  what 
the  consequences  may  be." 

The  Instructions,  and  particularly  a  single 
instruction,  must  be  considered  as  a  whole. 
We  cannot  perceive  wherein  the  court  In 
this  instruction  in  any  respect  misdirected 
the  Jury  as  to  their  duty,  and  we  do  not 
think  that  it  could  have  been  understood  by 
the  jury  as  a  direction  that  they  would  have 
been  neglectful  of  their  duty  if  the  defend- 
ant was  not  convicted. 

The  defendant  does  not  claim  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict, 
and  it  Is  therefore  luinecessary  to  consider 
the  same.  We  have  examined  it,  however, 
and  find  that  It  clearly  establishes  his  guilt 
of  a  cold-blooded,  mercenary,  deliberate,  and 
willful  murder. 

The  Judgment  Is  affirmed. 

We  concur:  ANGBLIiOTTI,  a  J.;  WIL- 
BUB,  J.;  IiAWIiOR,  J.;  LENNON,  J.;  OL- 
NEY,  J. 


WESTERN   INDEMNITY  CO.  v.  INOUS> 

TRIAL  ACCIDENT   COMMISSION  et 

al.    (S.   F.  8796.) 

(Supreme  Court  of  California.    May  12,  lOiiO.) 

1.  Insnranee  «=> 1 30 (7)— Counter  offer  of  gaa- 
eral  agent  upon  reoelpt  of  applloatlon  oallad 
for  aoeeptance  or  rejeetion. 

Where  an  employer  of  labor  applied  to  a 
local  agent  of  an  indemnity  company  for  a  re- 
newal of  an  expiring  policy  of  insurance,  cov- 
ering liability  for  injury  to  employes,  stating 
that  he  wanted  the  insurance  even  though  the 
premium  might  be  more  than  $16,  and  local 
agent  in  the  application  sent  to  the  general 
agent  inserted  the  premium  as  $10  the  amount 
of  the  premium  the  preceding  year,  and  the 
general  agent  wrote  employer  that  a  $15  mini- 
mum premium  was  required,  and  that  employer 
should  advise  by  return  mail  if  such  premium 
would  be  satisfactory,  there  was  no  contract  of 
Insurance  until  the  employer  accepted  the  coun- 
ter offer  of  the  general  agent;  there  being  no 
meeting  of  minds. 

2.  Master  and  servant  «=34I7(7)— Finding  of 
facts  in  compensation  case  conoluslva. 

Findings  of  the  Industrial  Accident  Com- 
mission under  Workmen's  Compensation  Act 
upon  questions  of  fact  are  conclusive,  where 
there  is  any  substantial  evidence  to  support 
the  award. 
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3.  Mntor  ud  servant  4=s>405(l)— Evidanoe  In- 
•nffielent  to  show  oontraot  of  Insoranca  prior 
to  aooldont. 

Evidence  of  employer  in  a  proceeding  un- 
der Workmen's  Compensation  Act  as  to  a<^ 
ceptance  of  counter  offer  of  the  indemnity  com- 
pany on  receiving  employer's  application  stating 
a  certain  minimum  premium  held  not  sufficient- 
ly definite  upon  which  to  base  a  finding  that  the 
employer  accepted  the  counter  offer  prior  to 
the  accident. 

4.  Insurance  iS=>l30(7)— Acceptance  of  terms 
granted  by  company  completes  contract  be- 
fore locai  agent  communicates  same  to  prin- 
cipal. 

If  an  employer  of  labor  accepts  terms 
granted  by  indemnity  company,  the  contract  of 
insurance  is  complete,  although  the.  local  agent 
has  not  communicated  the  acceptance  to  the 
company. 

5.  Master  and  servant  9=3405(1)— Finding  of 
authority  of  agent  to  bind  indemnity  com- 
pany by  parol  held  not  sustained  by  evidence. 

In  a  compensation  proceeding  involving  lia- 
tdlity  of  an  indemnity  company  to  an  employer 
of  an  injured  servant,  evidence  held  insufficient 
to  support  a  finding  that  a  local  agent  of  the 
indemnity  company  had  authority  to  bind  the 
company  by  parol  from  application. 

6.  Master  and  servant  «=9405( I)— Finding  of 
eustom  that  assured  was  covered  from  date 
of  application  not  sustained  by  evidence. 

In  a  proceeding  under  Workmen's  Compen- 
sation Act,  a  finding  that  it  was  the  custom  and 
the  practice  that  an  employer  was  covered  by 
insurance  from  the  date  of  his  application; 
where  the  terms  of  the  application  were  not 
unconditionally  accepted  by  the  company,  held 
not  Bupt>orted  by  the  evidence. 

7.  Insurance  «=3l29— General  agent  without 
authority  to  Issue  polloy  to  oover  known  loss. 

The  general  rule  is  that  whenever  the  par- 
ties have  entered  into  a  contract  before  loss 
occurs  or  the  policy  has  been  issued,  unless  the 
authority  of  a  general  agent  ia  expressly  de- 
limited, the  policy,  when  issued,  by  operation 
of  law  relates  liack  to  the  application  and  is 
dated  accordingly,  the  policy  being  thereafter 
merely  evidence  of  the  contract,  but  such  gen- 
eral role  has  no  application  where  the  parties 
were  not  under  contract  at  the  time  of  loss, 
and  the  general  agent  is  without  special  au- 
thority to  issue  a  policy  to  cover  the  loss. 

Wilbur,  J.,  dissenting. 

In  Bank. 

Certiorari  to  Industrial  Accident  Commis- 
sion. 

Proceeding  by  Ethel  Liamb,  under  the 
Workmen's  Compensation  Act,  to  obtain  com- 
pensation for  the  death  of  her  husband,  John 
Lamb,  opposed  by  M.  B.  Pond,  the  employer, 
and  the  Western  Indemnity  Company.  There 
was  an  award  of  compensation,  and  the  In- 
demnity Company  brings  certlorarL  Award 
aimulled. 


E.  F.  Conlin,  of  San  Frandsoo,  for  peti- 
tioner. 

Clarence  K  Rlgglns,  of  Napa,  appearing 
specially  and  not  otherwise,  for  respondent 
Ethel  Lamb. 

Christopher  M.  Bradley  and  A.  E,  Uranp. 
ner,  both  of  San  EYandsco,  for  respondenta. 

LAWLOR,  J.  This  is  a  writ  of  review  is- 
sued  upon  the  application  of  petitioner,  the 
Western  Indemnity  Company,  a  corporation. 
The  Industrial  Accident  Commission,  on  April 
28,  1918,  made  an  award  In  the  sum  of  f2,- 
696.14  against  the  petitioner  and  In  favor  of 
EKhel  Lamb,  for  the  accidental  death  of  her 
husband,  John  Lamb,  an  employe  of-  Dr. 
Pond,  of  Napa  county,  it  having  been  found 
by  the  commission  that  x>etltioner  was  the 
insurance  carrier  of  Dr.  Pond  at  the  time  of 
the  injury.  It  appears  that  Dr.  Pond  had 
been  engaged  In  operating  a  small  farm  and 
fmit  orchard  some  10  or  12  miles  from  the 
city  of  Napa.  John  Lamb  was  employed  on 
the  place  as  a  man  of  all  work,  and,  although 
that  kind  of  occupation  does  not  fall  wltliln 
the  Workmen's  Compensation  Act,  Iwth  Dr. 
Pond  and  Lamb  nevertheless  elected  to  come 
under  Its  provisions. 

On  October  2,  1917,  Lamb  took  a  team  of 
horses  used  on  the  place  to  a  blacksmith  shop 
in  the  dty  of  Napa  to  be  shod.  About  noon, 
as  te  was  taking  the  horses  out  of  the  shop, 
they  became  immanageable  and  trampled  up- 
on him,  Inflicting  Injuries  from  which  he 
died  on  October  6. 

The  principal  contention  of  petitioner  is 
that  it  was  not  the  Insurance  carrier  of  Dr. 
Pond  when  the  accident  occurred,  and  In  this 
connection  petitioner  makes  the  claim  that 
the  following  flndlnga  of  the  commission  are 
wdthout  support  in  the  evidence: 

"(6)  That  prior  to  the  said  2d  day  of  Octo- 
ber, 1917,  and  on  or  about  the  24th  day  of  Sep- 
tember, 1017,  the  defendant  M.  B.  Fond  had 
applied  to  Arthur  H.  Smith  of  Napa,  the  duly 
accredited  and  authorized  agent  of  the  defend- 
ant Western  Indemnity  Company,  for  a  renew- 
al of  a  then  expiring  policy  of  insurance  cover- 
ing Ills  liability  for  injury  to  liis  employta, 
and  had  requested  said  agent  to  procure  for 
liim  such  policy,  to  take  effect  upon  the  expira- 
tion of  his  then  existing  policy,  wliich  would  ex- 
pire on  September  25,  1917.  That  at  that  time 
it  was  the  custom  and  the  practice  that  an  as- 
sured was  covered  by  the  insurance  subsequent- 
ly provided  in  the  policy,  from  the  date  of  his 
application.  That  after  the  application  by  said 
defendant  Pond,  and  before  the  said  2d  day  of 
October,  1917,  said  defendant  Pond  was  notified 
by  said  agent  Smith  that  the  premium  or  rate  of 
said  insurance  had  increased,  the  exact  amount 
of  such  increase  being  at  that  time  not  known  to 
said  agent  That  thereupon  said  defendant 
Pond  ptated  liis  willingness  and  consent  to  pay 
the  increased  rate,  and  again  requested  that  the 
policy  be  issued.  That  thereafter,  and  on  or 
about  the  10th  day  of  October,  1917,  the  gen- 
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eral  agents  of  wid  Western  Indezunity  Com- 
pany duly  issued  their  policy  of  insurance  dated 
the  25th  day  of  September,  1917,  to  the  said 
defendant  Pond,  insuring  him  against  his  lia-' 
bility  for  injuries  to  his  employes,  and  that  on 
the  10th  day  of  October,  1917,  said  defendant 
duly  paid  to  said  agent  Smith  the  fnil  premium 
for  said  insurance,  which  premium  was  duly  re- 
ceived and  accepted  by  said  agent.  (7)  Oniat 
by  reason  of  the  facts  as  set  forth  io  paragraph 
6  hereof,  the  defendant  Western  Indemnity 
Company  was  the  insurance  carrier  of  said  de- 
fendant employer  at  the  time  of  said  injury, 
and  had  insured  said  employer  against  liability 
for  full  compensation  for  said  injury,  and  said 
employer  is  entitled  to  be  relieved  from  such 
liability  under  the  provisions  of  subdivision  (e) 
(2)  of  section  30  of  the  Workmen's  Co^ppensa- 
tion.  Insurance  and  Safety  Act  of  1917." 

The  evidence  will  8u£Bclently  appear  In  the 
discussion. 

Arthur  H.  Smith,  doing  business  under  the 
name  of  "Arthur  fL  Smith  &  Co."  In  the  city 
of  Napa,  was  engaged  In  placing  Insurance 
for  various  companies,  Including  the  Western 
Indemnity  Company.  Upon  the  filing  by  pe- 
titioner with  the  state  insurance  commission- 
er of  "a  dui^cate  power  of  attorney"  on  July 
1, 1917,  a  license  was  Issued  to  Smith  for  the 
term  of  one  year  In  compliance  with  the  pro- 
visions of  section  633  of  the  Political  Code. 
The  license  gave  Smith  authority  "to  solicit 
appllcatLons  for  Insurance  or  surety  bonds  or 
to  effect  insurance  or  surety  bonds  In  the 
name  of  said  company."  This  power  of  at- 
torney was  not  introduced  In  evidence,  but  we 
shall  assume  that  It  corresponded  with  the 
license. 

In  September,  1916,  Smith  secured  for  Or. 
Pond  a  policy  of  compensation  Insurance  In 
"the  Massachusetts  Company."  That  policy 
expired  on  September  25,  1917.  On  Septem- 
ber 24,  1917,  Dr.  Pond  went  to  the  ofBce  of 
Smith,  and  "verbally"  requested  that  such 
policy  be  "renewed."  There  Is  a  dispute  In 
the  testimony  of  Dr.  Pond  and  Smith  as  to 
whether  on  this  occasion  Dr.  Pond  saw  Smith 
personally  or  dealt  with  an  employ^  in 
Smith's  ofBce.    Dr.  Pond  testified  that— 

"Some  time  in  September,  I  think  after  the 
15th,  I  received  a  letter  from  llr.  Smith  stating 
that  my  policy  terminated,    *    •    •    asking  me 

•  •  •  if  I  wanted  a  renewal.  I  gave  the  let- 
ter to  Mr.  Smith  when  I  went,  and  ordered  a 
renewal  of  insurance.    I  left  it  as  a  reminder. 

•  •  •  He  says.  The  premium  will  be  raised.' 
I  was  informed  that  the  last  premium  would  be 
$10  for  farmers,  and  it  would  be  probably  $15. 

•  *  *  Any  discussion  we  had  was  simply  his 
statement  to  me  that  it  would  be  probably  not 
less  than  |15,  and  I  told  him  to  go  ahead.  I 
wanted  to  be  insured  even  if  it  was  more.  Be 
told  me  right  on  the  start  it  wouKi  probably  be 
that  much,  "possibly  more,'  is  the  way  he  put 
it." 

Smith  was  asked: 

"At  the  time  you  took  that  application  from 
Dr.  Fond,  was  there  any  question  about  the  is- 


suance of  a  policy  on  account  of  the  premlom— 
minimum  premium?" 

And  be  answered: 

"You  will  have  to  ask  the  young  lady  in  the 
office.  She  did  that  work  that  day.  I  was  not 
in.    •    •    •" 

Smith  also  testified  that  the  general  agent 
had  informed  him  in  a  letter  of  June  29, 1917, 
that  the  premium  rate  for  compensation  In- 
surance would  be  $10  "at  least  temporarily," 
and  that — 

"Tbt  first  notice  I  had  that  the  minimum  pA- 
mium  on  farm  labor  policies  had  been  raised  by 
petitioner  was  when  this  application  was  re- 
ferred to  in  this  case  as  being  $15." 

Smith  stated  further  that,  as  the  Massachu- 
setts Company  had  discontinued  writing  com- 
pensation Insurance,  on  September  24  be  for- 
warded to  tbe  general  agent  a  written  appli- 
cation for  coverage  for  Dr.  Pond  to  begin  on 
September  25,  1917,  tbe  application  being 
si^ed  by  Smith  alone,  and  In  Item  14  thereof, 
opposite  the  printed  words  "the  minimum 
premium  for  this  policy,"  appearing  the  fig- 
ures "?10.00."  This  application  was  received 
on  September  25  In  tbe  ofiBce  of  tbe  general 
agent,  Arthur  O.  Nason,  who  conducted  tbe 
agency  as  "Arthur  G.  Nason  &  Co."  In  due 
course  Smith  received  an  answer  to  the  appli- 
cation under  date  of  September  26  to  tbe  ef- 
fect that  the  minimum  premium  on  farm  la- 
bor policies  was  $15,  and  stating: 

"We  shall  hold  the  application  pending  receipt 
of  your  advices  as  to  whether  or  not  we  may 
write  at  this  rate." 

On  September  29  Smith  wrote  to  Dr.  Pond: 

"We  are  in  receipt  of  a  letter  from  the  com- 
pany stating  that  the  least  they  can  write  a 
compensation  policy  on  farm  labor  is  $15  min- 
imum premium.  Kindly  advise  us  by  return 
mall  if  this  is  satisfactory  to  you." 

There  Is  a  further  lack  of  agreement  in  the 
testimony  of  Dr.  Pond  and  Smith  as  to  what 
occurred  after  September  24.  Smith  testified 
as  follows: 

"Q.  Did  you  not  see  him  between  September 
24  and  October  2?  A.  Me?  No.  •  •  »  Q. 
Do  you  know  whether  he  came  to  your  office 
during  that  interval?  A.  I  couldn't  say.  Q. 
Was  it  reported  to  you  that  he  had  been  in 
there?     A  No.     I   don't  recall  it   if   it  was. 

•  •  •  Q.  Then  be  didn't  answer  your  letter 
of  September  29  until  after  the  accident  on  Oc- 
tober 2?  A  That  is  righL  •  •  •  Q.  Did 
you  see  him  on  the  afternoon  of  October  2?  A. 
I  did.  •  •  •  In  my  office.  •  •  •  He  said 
it   would   be   all   right   at   the   $1S   premium. 

*  *  *  Q.  When  Dr.  Pond  did  call  on  you  on 
October  2  did  you  then  know  that  this  accident 
had  occurred?    A.  I  did." 

Dr.  Pond's  testimony  is  less  definite  as  to 
when,  after  September  24,  be  talked  with 
Smith  about  tbe  matter:    ■ 
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"Q.  And  did  yoa  return  afterwards  to  Mr. 
Smith's     office     for     your     insurance     policy, 

•  *  *  and  on  what  date?  A.  I  can't  say  as 
to  the  first  time — the  date — but  I  went  and  had 
a  talk  with  Mr.  Snrith,  and  he  said  it  was  all 
right.  *  •  •  Q.  When  did  you  go  back  to 
Mr.  Smith  after  requesting  that  he  have  the 
policy  renewed?  Was  it  before  or  after  Oc- 
tober 2d?  A.  Well,  my  memory  is  this:  that 
I  bad  another  talk  with  Mr.  Smith  after  order- 
ing a  renewal,  when  he  told  me  that  it  would 
be  at  least  $15.  'Well,  it  mignt  be  more,'  he 
said.  'Well,'  I  said,  'I  will  draw  you  a  check 
for  $15,  it  doesn't  make  any  difference.  If  it 
is^hore,  I  will  give  you  more,  and  if  it  is  less 
you  can  refund  it'  He  said,  'It  would  not  be 
less.'  On  October  2d  I  called  -again  on  Mr. 
Smith  and  again  tendered  money  which  he  re- 
fused because  he  did  not  know  exactly  what  it 
would  be.  He  had  written  me  a  letter,  and  I 
tliink  it  was  dated  the  20th  of  September,  that 
it  would  be  $15.  Whether  I  called  between  the 
29th  and  the  2d  day  of  October,  the  date  of  the 
accident,  I  don't  remember  positively.  Q.  But 
on  October  2d,  was  it  after  the  accident  that 
you  called  at  Mr.  Smith's  office?     A.  It  was. 

•  *  •  Q.  When  did  you  receive  that  letter. 
Doctor?  A.  I  can't  tell  you  exactly.  I  don't 
know.  Q.  But  after  you  received  that  letter, 
you  called  on  Mr.  Smith,  did  you  not?  A.  Tes, 
sir.  Q.  And  that  was  after  the  accident  had 
occurred?  A.  I  think  I  called  on-  Mr.  Smith 
before.  I  am  not  positive.  I  called  immediate- 
ly on  receiving  the  letter.  •  •  •  Q.  Did  you 
get  it  before  or  after  the  accident?  A.  I  am 
not  positive.  I  went  ini'mediately  when  I  did 
receive  it  to  Mr.  Smith,  but  I  can't  say  posi- 
tively whether  it  was  before  the  accident  or 
after.  Q.  Then,  immediately  upon  receiving 
the  letter— you  received  it  before  the  accident 
—you  went  to  Mr.  Smith?  A.  Yes,  sir.  My 
impression  is  that  I  did.  Q.  Did  what?  A. 
That  I  did  go  to  Mr.  Smith  before  the  accident 
to  tell  him  it  was  all  right,  verbally.  My  im- 
pression is  that,  but  I  wouldn't  say  positively. 

•  ♦  *  Q.  You  are  not  sure  before  the  acci- 
dent or  after?  A.  I  am  not  sure.  •  •  •  I 
think 'so,  but  I  am  not  positive.  Q.  Xou  have 
testified  very  clearly  that  yon  went  to  Mr. 
Smith's  office  after  the  accident  on  October  2? 
A.  Tea.  Q.  But  it  is  not  clear  in  your  mind 
whether  you  had  the  convereation  at  that  time 
with  Mr.  Smith  abont  the  minimum  premium 
of  $15  or  not?  A.  No,  I  am  not,  but  mind  you, 
before  that  Mr.  Smith  had  told  me  that 
would  probably  be  $15  and  probably  more — be- 
fore that  time." 

On  the  afternoon  of  October  2,  after  Dr. 
Pond  had  called  on  Smith  and  they  were  both 
aware  of  the  injury  to  Lamb,  Smith  wrote  the 
following  letter  to  the  general  agent: 

"In  answer  to  your  favor  of  the  26th  of  Sep- 
tember in  regard  to  application  of  Milo  B. 
Pond,  would  ask  that  you  kindly  issue  policy 
at  the  $16.00  minimum." 

No  mention  of  the  accident  was  made  in 
this  letter.  On  October  3  Smith  wrote  again 
to  the  general  agent : 

"We  herewith  inclose  yon  report  of  accident 
to  John  Lamb,  employed  by  Dr.  M  B.  Pond. 
Kindly  give  this  y<tur  attention." 


Before  the  receipt  of  this  letter,  and  in  re- 
sponse to  that  of  October  2,  the  ofBce  of  the 
general  agent  issued  a  poUcy  at  the  $15  rate 
and  dated  it  October  3.  This  was  received  by 
Smith  on  October  4.  On  October  5  he  sent  the 
following  letter  to  ttie  general  agent : 

"We  herewith  return  you  policy  No.  CO~ 
14425,  Milo  B.  Pond,  as  you  have  made  an  er- 
ror in  dating  same.  Under  date  of  September 
'24,  1917,  we  sent  yon  application  asking  yoa 
to  issue  the  policy,  and  under  date  of  September 
26th  you  wrote  us  advising  us  of  the  increase 
in  the  minimum  charge  and  also  stating  that 
yon  Would  bold  the  application  pending  receipt 
of  our  advices.  Kin<Uy  issue  tiiis  policy  from 
date  of  application." 

No  written  reply  was  made  to  this  letter, 
but  Smith  testified  that  the  date  of  the  policy 
was  changed  from  October  3  to  Septembe^ 
25,  while  he  was  in  the  office  of  the  general 
agent  on  October  8  or  9.  From  the  testimony 
that  follows  it  would  appear  that  the  actual 
date  of  this  meeting  and  the  alteration  of 
the  policy  was  October  9.  A  report  of  the  re- 
sults of  the  post  mortem  examination  was 
forwarded  from  Smith's  office  to  the  general 
agent  on  the  last-mentioned  date.  On  Octo- 
ber 10  Dr.  Pond  paid  the  $15  premium  to 
Smith,  who  Issued  a  receipt  therefor  and  de- 
livered the  policy  to  him. 

Charles  M.  Wilson,  manager  of  Nason's 
office,  and  head  of  the  indemnity  Insurance 
department  thereof,  testified  that  Smith  blm> 
self  called  at  the  office  in  San  Francisco  abont 
October  9,  and  claimed  that  Dr.  Pond's  policy 
had  been  incorrectly  dated ;  that  on  this  last- 
mentioned  occasion  the  witness  examined  the 
records  of  the  office,  and  found  that  Russell 
B.  Adams,  an  "underwriter  and  clerk"  In  the 
office,  had  changed  the  date  of  the  original 
application  to  October  3 ;  that,  "as  a  matter 
of  custom"  he,  without  consulting  the  general 
agent  or  any  of  his  staff,  then  changed  the 
date  of  the  policy  to  conform  to  the  time  of 
the  receipt  of  the  application — September 
25 — and  delivered  the  policy  with  the  altered 
date  to  Smith.  Wilson  then  knew  that  "Dr. 
Pond  had  an  accident  to  one  of  his  employes." 

Nason  himself  testified  that  he  did  not 
learn  of  the  accident  until  "after  October  3. 

•  •  *  The  first  that  came  to  my  attention 
was  that  I  was  informed  that  the  claim  ad- 
juster was  called  upon  by  Mr.  Wilson  to  go 
to   Napa    to    attend    the   coroner's   inquest 

•  •    •    That  was  the  first  tliat  I  kne\r. 

•  •  •  Q.  As  a  matter  of  fact,  you  are  not 
familiar  with  the  details  of  your  office?  A. 
Absolutely  not.  Q.  You  left  it  to  your  mana- 
ger, did  you  not?  A.  Yes ;  unless  some  trou- 
ble arose  over  a  matter  I  wouldn't  Interfere 
at  all." 

The  following  testimony  was  given  by  Rus- 
sell B.  Adams: 

"Q.  State  whether  or  not  on  behalf  of  Arthur 
G.  Nason  &  Co.  yon  accepted  said  application 
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•  •  •  from  •  •  •  Dr.  MHo  B.  Pond 
The  application  was  not  accepted.  Q.  Please 
state  what  action  yon  took  upon  the  said  ap- 
plication. •  •  •  A.  On  receipt  of  the  appli- 
cation I  noted  the  preminm  speciiied  was  not  up 
to  our  charge.  A  letter  was  written  by  me  to 
Smith  advising  of  this,  and  saying  the  applica- 
tion would  be  held  pending  his  advices.  Q.  In 
acknowledging  the  said  letter  from  •  *  * 
Smith  •  *  ♦  state  whether  or  not  it  was 
your  intention  as  representative  of  •  *  • 
Nason  •  •  •  to  hold  •  •  •  l>r.  Pond 
covered  nnder  a  policy.  A.  It  was  not  my  in- 
tention to  cover  the  risk.  Q.  Please  state  what 
your  intentions  were  as  to  the  said  application. 
A.  To  hold  it  untU  advised  by  our  agent  as  to 
whether  the  insurance  was  desired  at  the  higher 
rate.  Q.  Was  it  at  any  time  subsequently  to 
the  rsceipt  cf  the  application  your  intention  to 
bind  or  consider  said  application  of  any  force  or 
effect,  or  as  constituting  any  insurance  covering 
Dr.  Pond?  A.  No.  ♦  *  *  No  instmctionB 
were  ever  given  me  to  bind  this  risk  or  to 
write  a  policy.  Q.  In  issuing  a  binder  for  such 
policy  •  •  •  what  has  been  your  custom 
whUe  employed  by  Nason?  A.  A  record  of 
risks  bound  was  kept  by  Nason.  The  name, 
date  covered,  and  nature  of  covering  was  al- 
ways kept.  Q.  Please  state  fully  what  course 
you    would    have    taken    had  .  you    intended 

*  *    *    to  hold  Dr.  Pond  covered  under  a  pol- 
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A.  nnder  date  of  September  26  •  •  *  and  in 
the  letter  from  Smith  to  Dr.  Pond  under  date 
of  September  29.  The  offer  thus  made  by  peti- 
tioner was  never  at  any  time  withdrawn.  In- 
disputably It  was  accepted  by  Dr.  Pond. 
*  *  *  What  happened  in  the  interim  it  ef  no 
oonteguenoe."    (Italics  ours.) 


icy. 


*    A.  A  iunder  would  have  been  is- 


sued and  recorded  as  above;  in  any  case  there 
would  have  been  a  record  of  any  covering 
granted." 

Ttie  respondents  In  their  reply  to  i)etition- 
er's  supplemental  brief  take  a  dUferent  posi- 
tion with  regard  to  the  evidence  as  to  when 
Dr.  Pond  expressed  his  willingness  to  accept 
the  |15  rate  from  that  stated  in  their  first 
brief.  It  is  insisted  in  their  last  position 
that— 

"At  the  time  of  the  application  for  a  renewal 
Dr.  Pond  was  told  by  Mr.  Smith  that  the  pre- 
mium would  be  raised,  and  that  it  would  be 
probably  $16  as  a  minimum.  Dr.  Pond  there- 
upon informed  Mr.  Smith  that  the  aqjount  of 
the  premium  was  immaterial— that  he  liianted  a 
policy.  •  •  ♦  Respondents  contend  that  this 
made  a  complete  meeting  of  minds  on  the  only 
issue — the  premium." 

From  tliis  it  is  argued  that  the  letter  of 
September  t9  "kxm  t^iperfiuout,,  ani  should 
not  in  any  v>av  be  considered  in  this  cause, 
for  the  reason  that  Smith  had  already  been 
told  by  Dr.  Pond  that  he  wanted  the  policy 
regardless  of  the  amount  of  the  premium." 
(Italics  ours.)  In  their  first  brief  respond- 
ents state  that — 

"On  September  24,  1917,  Pond  applied  to 
Smith  at  Napa  for  a  policy.  •  •  •  Thtn 
may  or  mav  not  have  6een  tome  ditcntsion  be- 
tioeen  Smith  and  Pond  *  *  *  eoncemino  the 
premium  *  *  *  at  the  time  the  applioation 
wot  made.  It  it  immaterial.  •  »  •  The  of- 
fer of  Dr.  Pond  when  it  reached  the  office 
of  the  general  agent  ♦  •  •  was  refused. 
•  •  •  The  petitioner  made  a  new  offer  to  ex- 
tend coverage  to  Dr.  Pond  •  •  •  at  an  in- 
creased price.  •  •  •  This  offer  of  petitioner 
ia    contained  in  the   letter  to   iimith    •    •    * 


We  do  not  agree  with  respondents,  as  will 
appear  from  our  discussion,  that  the  letter  of 
September  29  was  "superfluous,"  or  that  "it 
is  immaterial"  what  discussion  was  had  on 
September  24.  One  reason  for  setting  forth 
at  length  the  variant  positions  of  respondents 
is  that  our  interpretation  of  the  findings  on 
this  i)olnt  may  appear  more  clearly.  The 
use  of  the  relative  terms  "before"  and  "after" 
In  the  sentence  relating  to  the  notification  to 
Dr.  Pond  of  the  increased  rate  precludes  the 
idea  that  the  commission  meant  to  find  that 
there  was  a  meeting  of  minds  on  September 
24.  As  already  .shown,  Smith's  testimony 
was  that  he  personally  bad  only  one  inter- 
view with  Dr.  Pond  about  the  rate — after  the 
accident  on  October  2.  We  shall  assume,  for 
the  purposes  of  this  discussion,  that  the  com- 
mis8i<»)  fonnd  that  Smith  did  discuss  the  rate 
with  Dr.  Pond  on  September  24.  Dr.  Pond 
Is  less  definite  as  to  the  ntunber  of  times  he 
canvassed  tlie  premium  rate  with  Smith,  but 
we  think  his  testimony  indicates  that  he 
meant  to  convey  the  impression  that  he  saw 
Smith  three  times:  (1)  on  September  24 ;  (2) 
on  a  later  date  before  Smith  had  received  the 
letter  of  September  26 ;  and  (3)  after  Dr. 
Pond  had  received  the  letter  of  September 
29 — ^but  as  to  this  he  would  not  say  definitely 
whether  it  was  before  or  after  the  accident. 
Indeed,  Dr.  Pond  did  not  testify  definitely  to 
any  date  except  October  2,  when  he  called  at 
Smith's  office  after  Lamb  was  injured.  There 
is  further  disagreement  in  the  testimony 
in  that  Smith  stated  that  he  did  not  know  of 
the  increased  rate  until  he  received  the  letter 
of  September  26,  while  Dr.  Pond  claims  that 
the  higher  premium  was  discussed  when  he 
ordered  the  "renewal." 

t1]  We  have  said  that  the  finding  cannot 
be  interpreted  to  mean  that  the  contract  was 
concluded  on  September  24,  nor  do  we  tliink 
It  can  be  ascertained  therefrom  when,  ac- 
cording to  the  commission,  Dr.  Pond  con- 
sented to  the  rate.  And,  unless  the  conjunc- 
tlve  "thereupon"  connotates  an  Interval  be- 
tween the  notificati<m  and  the  consent,  it 
cannot  be  determined  whether  the  commis- 
sion found  that  the  rate  was  agreed  upon 
before  or  after  the  injury.  Do  the  findings 
refer  to  the  second  occasion  mentioned  in  Dr. 
Pond's  testimony?  The  plausible  theory  is 
that  they  do.  The  word  "thereupon"  could 
properly  have  reference  only  to  an  occasion 
where  there  was  at  once  a  proposal  and  an 
acceptance.  The  term  would  not  describe 
either  of  the  other  occasions.  Oonsidered 
in  connection  with  the  statement  that  he 
"again"  requested  that  the  policy  be  issued. 
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"thereupon"  indicates  that  he  accepted  the 
rate  immediately,  and  "again"  connects  up 
wlthi  the  original  request  for  a  "renewal." 
And,  as  further  supporting  this  theory,  is 
the  circumstance  that,  according  to  the  same 
finding,  Smith  did  not  then  know  what  the 
amount  of  the  premium  would  be.  We  think 
It  clear  that  the  finding  does  not  refer  either 
to  the  first  or  to  the  third  occasion  men- 
tioned In  the  testimony  of  Dr.  Pond.  The 
word  "thereupon"  could  not  allude  to  the 
Interval — however  brief  it  may  have  been — 
between  the  receipt  by  Dr.  Pond  of  the  letter 
of  September  29  and  the  interview  which 
folllowed  In  Smith's  office.  Moreover,  It  is 
shown  by  the  letter  of  September  29  that 
when  Smith  sent  it  he  did  know  "the  exact 
amount  of  such  increase."  It  is  also  to  be 
noted  that  in  the  sentence  we  are  discussing 
the  phrase  found  In  the  preceding  sentence — 
"and  before  the  2d  day  of  October" — ^is  sig- 
nificantly missing.  In  our  opinion  it  was 
Important  for  the  commission  to  find  whether 
Dr.  Pond  accepted  the  rate  on  the  first,  the 
second,  or  the  third  of  these  occasions,  for 
if  it  was  ui)on  the  first  or  second  occasion 
we  should  be  obliged  to  declare  that  the 
findings  are  not  supported  by  the  evidence. 
Upon  the  receipt  of  the  application,  whatever 
the  scope  or  extent  of  Smith's  authority  may 
have  been — and  we  shall  consider  this  later — 
the  matter  of  the  rate  was  taken  out  of 
his  hands  by  th^  letter  from  the  general 
agent  of  Septanber  26,  which  constituted  a 
counter  offer.  So  that,  up  to  the  time  Dr. 
Pond  accepted  the  counter  offer,  there  was 
no  meeting  of  minds  on  one  of  the  elements 
of  the  contract  This  would  be  true  even 
if  the  testimony  of  Dr.  Pond  was  accepted 
by  the  commission  that  he  stated  on  the  first 
occasion  he  wanted  the  Insurance,  though 
the  premium  might  be  more  than  $15,  or 
when  he  was  in  Smith's  office  on  the  second 
occasion,  for  upon  the  counter  ofTer  he  was 
called  upon  either  to  accept  it  or  to  reject 
it  definitely.  We  must  conclude,  therefore, 
that  the  commission  l>ased  its  findings  on 
the  first  or  second  occasion,  or  both,  and 
not  upon  the  peripd  following  the  receipt 
by  Dr.  Pond  of  the  letter  of  September  29, 
although  if  the  findings  did  relate  to  the 
last  occasion  we  are  not  to  be  understood  to 
say  that  the  evidence  would  be  sufliclent. 
We  are  fortified  in  this  conclusion  by  the 
testimony  of  Dr.  Pond  himself.  He  admits 
that  he  went  to  Smith's  office  after  the  in- 
Jury.  He  does  not  say  that  he  called  at 
any  other  time  on  October  2,  or  that  he 
was  in  the  office  more  than  once  after  he  got 
the  letter.  Nor  is  his  testimony  definite  as 
to  whether  he  received  the  letter  before  or 
after  the  accident  We  are  not  losing  sight 
of  his  testimony  that  he  reported  to  Smith 
"Immediately"  on  receipt  of  the  letter; 
that  he  thought  he  received  it  and  saw  Smith 
before  Lamb  was  hurt;   that  on  the  second 


occasion  he  offered  and  Smith  refused  his 
check ;  that  his  purpose  In  going  to  Smith's 
office  on  October  2  was  again  to  tender  the 
the  premium  and  receive  the  policy;  and 
that  "I  did  go  to  Mr.  Smith  before  the  ac- 
cident to  tell  him  it  was  all  right  verbally." 
But  in  any  event,  in  our  opinion  the  evi- 
dence would  not  support  a  finding  that  Dr. 
Pond  accepted  the  rate  at  any  time  prior 
to  the  afternoon  of  October  2. 

[2,  8]  It  is  well  settled  that  the  findingia 
of  the  commission  upon  questions  of  fact 
are  conclusive  where  there  is  any  substan- 
tial evidence  to  support  the  award.  Western 
Indemnity  Co.  v.  Pillsbury  et  al.,  172  Cal. 
807,  159  Pac.  721;  Mass.  B.  &  I.  CO.  v. 
Industrial  Accident  Commission,  176  CaL. 
488,  168  Pac.  1050.  Upon  the  question  of 
fact  we  have  been  discussing,  however,  tak- 
ing into  account  all  the  pertinent  evidence 
bearing  on  the  point  the  apparently  con- 
sistent and  convincing  testimony  of  Smith — 
supported  as  it  is  by  the  correspondence 
and  the  sequence  and  import  of  events  con- 
cerning which  there  is  no  dispute,  the  un- 
certain testimony  of  Dr.  Pond  in  most  par- 
ticulars— especially  In  respect  to  the  time 
when  he  acted  upon  the  letter  of  September 
29,  and  the  la<^  of  clearness  and  deflniteness 
in  the  findings  on  the  confilct  in  the  evi- 
dence— ^if  It  can  be  said  tliat  the  evidence 
is  really  Involved  in  conflict  as  to  the  time 
of  his  acceptance,  we  are  constrained  to  de- 
clare that  even  if  the  findings  are  to  be 
interpreted  as  meaning  that  Dr.  Pond  had 
accepted  the  coimter  offer  prior  to  the 'ac- 
cident they  are,  nevertheless,  without  sup- 
port in  the  evidence.  We  are  not  prepared 
to  say,  however,  that  if  Dr.  Pond  had,  with 
some  regard  for  certainty  and  precision,  fixed 
his  acceptance  as  of  a  time  prior  to  the 
casualty  we  would  set  aside  the  finding.  We 
do  notftbink  that  his  testimony  can  be  said 
to  conttadlct  that  of  tiis  own  witness.  Smith, 
on  the  point  that  it  was  sufficiently  definite 
to  raise  a  conflict,  or.  If  there  was  a  con- 
flict that  the  findings  in  any  true  sense  re- 
solved it 

[4]  Having  reached  the  conclusion  that  a 
contract  was  not  concluded  prior  to  the  in- 
jury, we  shall  now  dispose  of  petitioner's 
objection  to  the  finding  that  Smith  was  the 
agent  of  the  company  in  the  transaction.  It 
is  claimed  in  the  brief  of  petitioner  that — 

"Smith  had  not  been  given,  aod  did  not  have, 
and  never  attempted  to  exercise  any  power  or 
auttiority  over  the  policies  of  the  company,  ex- 
cept to  receive  and  deliver  the  same,  *  *  • 
and  at  no  time  did  be  have  or  claim  that  he  had 
the  right  to  fix  the  rate  or  to  execute,  issue, 
sign,  countersign,  or  modify  a  policy  issued  by 
this  company.    •    •    • " 

Smith  testified  that  he  was  the  agent  of 
petitioner,  and  not  of  Dr.  Pond.  If  this 
be  true  it  might  be  held  that  if  Dr.  Pond 
had,  prior  to  the  accident  notified  Smith  of 
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bl8  acceptance  of  tbe  coonter  offer  the  con- 
tract would  thereapoD  h&ve  been  completed, 
notwithstanding  that  Smith  did  not  com- 
municate such  acceptance  to  his  principal 
before  the  loeg  occurred.  "If  tbe  applicant 
accepts  the  terms  granted  by  the  company 
the  contract  Is  considered  complete,  with- 
out waiting  for  the  local  agent  to  communi- 
cate tbe  acceptance  to  the  company."  Cooley, 
Briefs  on  Insurance  voL  1,  p.  424.  See,  also, 
Tayloe  t.  Merchants',  et&,  Co^  60  U.  S.  (9 
How.)  390,  13  L.  Ed.  187;  Carter  v.  Bank- 
ers' L.  I.  Co.,  83  Neb.  810,  120  K  W.  466; 
Joyce  on  Insurance,  toL  1,  p.  230.  But  on 
this  question  it  must  be  kept  in  yiew,  as 
tending  to  show  that  in  the  mind  of  at  least 
one  of  the  parties  the  contract  was  not  com- 
plete, that  Smith  waited  until  he  heard  from 
Dr.  Pond  concerning  the  counter  offer  be- 
fore ordering  the  policy,  and  that  when  he 
did  hear  from  him  he  promptly  notified  the 
general  agent. 

■  [S]  It  is  to  be  noted,  however,  that  tbe 
commission  did  not  in  Ite  findings  determine 
tbe  character  and  scope  of  Smith's  authority 
as  agent  for  petitioner,  and  this  renders  it 
necessary  next  to  consider  whether  he  could 
bind  petitioner  by  a  parol  contract  of  insur- 
ance. Smith  testified  that  "binders"  were 
used  in  San  B'rancisco,  but  not  in  Napa; 
that  he  issued  none  in  this  instance,  bnt  that 
be  had  been  "advised  by  Mr.  Nason  and  Mr. 
WUson  •  •  •  that  before  the  poUcy  is 
Issued  the  applicant  is  coyeied  •  •  • 
from  the  date  of  the  application."  Smith's 
own  position — erroneously  assumed,  as  we 
shall  see-— was  that  coverage  was  effected 
from  the  date  of  the  application,  notwith- 
standing the  contract  was  not  completed  be- 
fore the  loss.  WUson,  when  he  was  asked 
whether  Smith  was  "authorized  to  bind  tbe 
company  from  the  date  of  the  application, 

•  •  •"  answered,  "I  don't  know."  Na- 
son's  position  was  stated  as  follows: 

"Q.  Is  it  your  custom  during  that  interim 
P>etween  the  original  application  and  the  final 
acceptance  or  rejection  thereof]  to  consider  the 
man  or  the  assored  covered?  A.  Not  mdess  a 
binder  is  given." 

I>r.  Pond  testified: 

"Q.  But  on  October  2d,  was  it  after  the  acci- 
dent yon  called  again  at  Mr.  Smith's  office?  A. 
It  was.  Q.  And  did  Mr.  Smith  at  that  time  tell 
you  that  the  policy  had  been  applied  for  or  had 
been  issued?  A.  He  told  me  it  had  not  only 
been  applied  for,  bat  I  was  perfectly  secured. 

•  •  *  Q.  Did  he  tell  yon  positively  that  he 
had  made  application  to  the  insurance  company 
for  you  to  have  a  policy  Issued  In  your  favor? 
A.  Showed  me  a  copy  of  the  application.  Read 
it  to  me  to  show  that  I  was  secured.  •  •  • 
Q.  Doctor,  did  Mr.  Smith  tell  you  you  were 
wholly  covered?  A  Yes.  Q.  And  yon  never 
considered  that  you  did  not  have  any  insurance? 
A  I  never  questioned  it  for  a  moment" 

From  this  testimony  it  would  appear  that 
Smith  did  not  give  assurances  of  coverage 
190P.-S 


to  Dr.  Pond  imtil  after  the  accident  This 
is  in  accord  with  the  former's  testimony, 
for,  as  already  shown,  he  said  be  saw  Dr. 
Pond 'only  once — on  the  afternoon  of  October 
2.  Smith  also  testified  that  he  bad  not  been 
in  the  habit  of  issuing  policies  for  petitioner, 
and  that  the  invariable  custom  was  to  send 
the  applicaticms  to  the  general  agency,  where 
the  policies  were  Issued  and  forwarded  to 
him  for  delivery.  We  sbaU  assume  that 
Smith  was,  for  certain  purposes  at  least, 
petitioner's  agent;  bnt  neither  in  tbe  testi- 
mony we  have  Just  quoted,  nor  elsewhere 
in  the  record,  is  there  a  particle  of  evidence 
to  indicate  that  he  bad  authority  to  bind 
petitioner  by  parol.  Hence,  even  if  the  com- 
mission had  meant  so  to  convey  by  its  finding 
tbat  Smith  was  "tbe  duly  accredited  ^nd 
authorized  agent  of  *  *  *  Western  In- 
demnity Company,"  and  if  Smith  bad  given 
assurances  of  coverage  to  Dr.  Pond  before 
the  injury — and  not  afterwards — as  the  fact 
seems  to  be,  still  such  a  flndlog  would  be 
without  support  in  tbe  evidence. 

[S]  We  turn  now  to  tbe  question  whether 
tbe  finding  "that  it  was  the  custom  and  the 
practice  that  an  assured  was  covered  by 
the  Insurance,  subsequently  provided  in  the 
policy,  from  the  date  of  his  application," 
may  be  sustained.  We  cannot  determine 
from  the  record  whether  tbe  commission  in- 
tended to  find  that  such  "custom  and  prac- 
tice" was  f<dlowed  as  well  when  tbe  contract 
of  insurance  was  not  concluded  before  a  loss 
as  when  it  was.  If  the  former,  from  tbe 
conclusion  we  have  already  reached  as  to 
when  tbe  contract  was  completed,  we  must 
hold  that  the  finding  is  not  supported  by  tbe 
evidence.  In  addition  to  Smith's  testlmimy 
tbat  he  was  advised  by  the  general  agent 
and  WUson  that  an  applicant  was  covered 
from  the  date  of  his  application,  be  stated 
that  in  aU  tbe  policies  he  had  received  from 
the  company  the  date  corresponded  wltb 
tbat  of  tbe  application,  but  be  admitted  that 
he  had  never,  except  in  this  instance,  sent 
in  an  application  to  petitioner  whose  terms 
were  not  acceptable.  WUson's  testimony  cor- 
roborates that  of  Smith  on  tbe  point  tbat 
the  policies  sent  to  him  had  always  borne 
the  date  of  the  application,  so  as  to  provide 
coverage  from  the  beginning,  but  he  does 
not  state  that  such  custom  and  practice 
were  observed  where  tbe  terms  of  an  applica- 
tion were  not  unconditionally  accepted  by 
tbe  company.  The  testimony  of  Nason  and 
Adams,  which  we  have  quoted,  tends  to  show 
positively  tbat  this  custom  and  practice 
did  not  prevail  in  such  circumstances.  It 
seems  to  us  tbat  tbis  finding  is  without  sup- 
port in  the  evidence. 

It  only  remains  to  consider  whether,  where 
tbe  loss  has  occurred  before  the  parties  bad 
come  to  an  understanding  upon  tbe  terms 
of  tbe  contract,  the  general  agent  has  au- 
thority to  issue  a  policy  so  as  to  cover  the 
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uncovered  loss.  The  cause  was  argued  before 
this  court  and  submitted  for  decision.  The 
submission  was  subsequently  vacated,  and 
the  cause  set  for  further  argument  upon  the 
questions: 

"(1)  As  to  the  authority  of  the  general  agent 
of  a  foreign  insurance  company  after  a  loss 
not  amounting  to  a  total  loss  has  occnrred  to 
the  knowledge  of  the  agent,  to  deliver  a  policy 
of  insurance  antedated  so  as  to  cover  the  loss, 
there  being  at  the  time  no  binding  agreement 
for  the  insurance  between  the  insured  and  the 
company;  and  (2)  as  to  the  authority  in  the 
particular  case  of  Wilson,  the  employ^  of  the 
general  agent,  to  make  snch  deUvery  on  behalf 
of  the  general  agent,  assuming  that  the  general 
agent  had  himself  such  authority." 

After  the  above  order  of  resubmission  the 
respondent  commission  filed  a  supplemental 
brief  In  which,  among  other  points,  it  is 
urged  that  "the  actions  of  the  employes  of 
Nason  Company  were  the  actions  of  Nason 
Company,"  and  In  support  of  the  contention 
the  following  authorities  are  cited:  Inter- 
national Trust  Co.  V.  Insurance  Co^  71  Fed. 
81,  17  O.  C.  A.  808;  Mound  City  Ins.  Co. 
V.  Hutb,  40  Ala.  529;  Electric  Ins.  Co.  ▼.. 
Fahrenkrag,  68  111.  463;  Continental  Ins. 
Co.  V.  Ruckman,  127  111.  864,  20  N.  B.  77, 
11  Am.  St.  Rep.  121;  Mayer  v.  Ins.  Co., 
88  Iowa,  304,  18  Am.  Rep.  84;  Bodlne  v. 
Ins.  Co.,  61  N.  T.  117,  10  Am.  Rep.  566. 
But  we  do  not  deem  it  necessary  to  discuss 
this  point,  and  we  shall,  therefore,  proceed 
on  the  assumption  that  the  acts  of  Wilson 
and  Adams  stand  as  the  acts  of  the  general 
agent  Just  as  if  Smith  had  dealt  dlre<^y 
with  him. 

The  policy  was  introduced  In  evidence,  and 
contained  the  following  provisions: 

"E.  No  assignment  or  change  of  interest  and 
no  change,  waiver,  or. extension  of  any  of  the 
terms  or  conditions  of  this  policy  shall  be 
valid,  unless  Indorsed  hereon  and  signed  by  an 
oflScer  of  the  company,  nor  sliaU  notice  to  any 
agent  or  any  other  person  be  held  to  effect  a 
waiver  or  change  in  any  part  of  the  policy. 
•  *  •  M.  The  term  of  this  policy  shall  be 
twelve  months  from  October  3,  1917,  beginning 
and  ending  at  twelve  o'clock  noon,  standard 
time,  at  the  aasnred's  business  address  stated 
herein." 

It  is  contended  by  petitioner  that  as  Nason, 
according  to  his  own  testimony,  was  not  an 
officer  of  the  company,  the  alteration  of  the 
date  of  the  poUpy  was  not  binding  on  peti- 
tioner, the  policy  did  not  cover  liability  prior 
to  October  3,  and  therefore  petitioner  was 
not  the  Insurance  carrier  of  Dr.  Pond  at 
the  time  of  the  accident.  But,  as  the  decisive 
question  here  Is  whether  the  general  agent 
had  authority  to  issue  a  policy  covering  a 
known  loss,  rather  than  whether  he  was  au- 
thoriz5d  to  alter  a  policy  properly  issued 
In  the  first  place,  we  are  not  called  npon 
to  discus  the  provision  In  clause  K. 

[7]  The  general  rule  covering  this  qnestlon 


1b  thus  stated  In  Cooley's  Briefs  on  Insur- 
ance, vol.  1,  at  page  354: 

"It  may  *  *  *  be  regarded  as  elementary 
that  an  agent  has  no  authority  to  insure  good* 
which  he  knows  to  have  already  been  destroyed 
by  fire." 

And  this  rule  finds  support  In  the  f<dlow- 
ing  cases:  Mead  v.  PhenU  Ins.  Co.,  158  Mass. 
124  [32  N.  E.  945];  Clark  t.  Ins.  Co..  89 
Me.  26  [35  Atl.  1008,  35  U  R.  A.  276] ;  Steb' 
bins  V.  Ins.  Ca,  60  N.  H.  66.  And  in  Wa- 
terloo Lumber  Co.  v.  Ins.  Co.,  168  Iowa,  663, 
138  N.  W.  504,  61  I*  R.  A.  (N.  S.)  539,  the 
court  said: 

"It  has  frequently  been  held  that  an  agent 
has  no  authority  to  insure  property  alrea^  de- 
stroyed.   ♦    ♦    ♦» 

See,  also,  Bentley  t.  Columbia  Ina.  Co., 
17  N.  T.  421;  28  Cent  Dig.  p.  708;  11  Dec. 
Dig.  Ins.  i  127.  The  principle  laid  down 
in  these  authorities  is  equally  applicable  to 
compensation  Insurance. 

Whether  or  not  the  Insurer,  under  all  the 
drcufflstances,  could  have  issued  a  policy 
which  covered  the  loss — either  total  or  par^ 
tial — the  authorities  we  have  cited  sustain 
the  prc^Msltlon  that,  unless  there  is  a  subsist- 
Ing  contract  of  Insurance  when  the  loss 
occurs,  a  general  agent.  In  the  absence  (tf 
express  authority,'  has  no  power  to  Issue  a 
policy.  We  think  it  has  been  made  clear 
that  In  this  case  there  was  no  contract  in 
force  at  the  time  of  the  Injury.  One  was 
written  on  the  day  following  the  loss,  but 
was  never  "issued"  until  it  was  delivered 
to  Smith  on  October  9.  Before  that  time 
the  date  of  the  application  had  been  changed 
from  September  26  to  October  3,  and  the 
policy  from  October  8  to  September  26. 

The  following  cases  are  cited  In  the  brief 
filed  by  the  respondent  commission  in  support 
of  the  proposition  that  a  general  agent  has 
authority  to  issue  a  policy  covering  a  known 
loss  and  binding  on  his  principajl:  New  York 
Ins.  Go.  V.  Russell,  77  Fed.  103,  23  G.  a 
A,  43;  Insurance  Co.  v.  Colt,  87  U.  S.  (20* 
Wall.)  660,  567,  22  L.  Ed.  423;  Barnes  v. 
Home  Ins.  Ca,  94  U.  S.  621,  24  U  Ed.  298; 
Schultz  V.  PhoenU  Ins.  Co.  (O.  C.)  77  Fed. 
374,  392 ;  Kennebec  t.  Insurance  Co.,  6  Gray 
(Mass.)  204;  Warner  v.  Insurance  Co.,  14 
Wis.  345;  Eomula  v.  Gen.  Assurance  Co., 
165  Wis.  520,  162  N.  W.  019.  These  au- 
thorities are  distinguishable  from  the  case 
here  in  that  In  each  of  them,  prior  to  the 
loss,  the  Insured  had  signified  his  acceptance 
of  the  terms  ofTered  by  the  Insurance  com- 
pany, and  thus  a  contract  of  insurance  had 
ijeen  concluded.  No  authority  has  been  cited, 
and  we  are  aware  of  none,  holding  that  a 
general  agent,  unless  specially  authorized, 
may  issue  a  policy  for  a  known  loss,  where 
the  terms  of  the  contract  of  insurance  had 
not  already  been  settled  upon. 

The  general  rule  Is  that  whenever  the  par- 
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ties  have  entered  Into  a  contract  before  the 
loss  occurs  or  the  policy  has  been  issued, 
unless  the  authority  of  the  general  agent  Is 
expressly  delimited,  the  policy,  when  issued, 
by  operation  of  law  relates  back  to  the  ap- 
plication, and  is  dated  accordingly — the  pol- 
icy being  thereafter  merely  evidence  of  the 
contract;  but  this  general  mle  has  no  ap- 
plication where  the  parties  were  not  nnder 
contract  at  the  time  of  the  Injury,  and  the 
general  agent  is  without  special  authority 
to  Issue  a  policy  to  cover  the  loss. 

Since  It  appears,  then,  that  no  contract 
of  insurance  was  concluded  prior  to  the  ac- 
cident, that  Smith  had  no  authority  to  bind 
petitioner  by  a  parol  contract  of  insurance, 
that  the  "custom  and  the  practice"  found 
by  the  c<»umls8lon  to  have  been  followed 
did  not  extend  to  a  case  where,  at  the  time  of 
tiie  loss,  the  parties  had  not  agreed  upon  the 
terms  of  the  contract,  and  that  the  general 
agent  was,  in  such  circumstances  without 
authority  to  issue  a  policy  it  follows  that  the 
findings  cannot  be  sustained. 

The  award  is  annulled. 

We  concur:  ANOELIXXm,  O.  J.;  SHAW, 
J.;   OLNBY,  J.;  UBINNON,  J. 

WILBUR,  J.  I  dissent  The  evidence 
shows  that  the  Workmen's  Compensation 
Law  did  not  apply  to  Dr.  Pond  until,  at  the 
solicitation  of  the  agent  Smith,  he  elected 
to  be  bound  by  Its  terms.  The  effect  of  his 
election  was  to  charge  him  with  responsibil- 
ity for  the  Injury  to  his  employes  under  the 
terms  of  that  law,  even  U  he  was  wholly 
without  fault,  as  In  this  case.  Because  of 
such  election  Dr.  Pond  evidently  Intended 
to  keep  covered  by  insurance.  Accordingly 
he  notified  Smith,  petitioner's  agent,  that  he 
desired  an  indemnity  policy,  dating  from  the 
expiration  of  his  existing  insurance,  and  that 
he  was  willing  to  pay  whatever  premium  was 
charged  by  the  company.  The  petitioner  of- 
fered Its  Insurance  policies  for  sale  to  the  pub- 
lic generally  at  a  fixed  and  uniform  rate^  The 
terms  and  provisions  of  the  policy  being  thus 
fixed,  the  question  of  Insurance  turned  upon 
the  willingness  of  the  prospective  policy 
bolder  to  pay  the  premium  demanded  there- 
for by  the  company.  At  the  time  Dr.  Pond 
applied  to  Smith  for  tfafe  policy  he  stated 
that  he  was  willing  to  pay  the  premium, 
whatever  it  might  be.  Instead  of  communi- 
cating this  fact  to  the  general  agent.  Smith 
inserted  in  the  written  application  the 
amount  of  the  premium  as  $10.  This  resulted 
in  the  complications  detailed  in  the  main 
opinion.  The  evidence  discloses  that  the 
company  was  wllUng  to  write  the  policy,  and 
that  Pond  was  willing  to  pay  the  amount 
of  the  Insurance,  and  this  wllliugness  had 


been  communicated  by  the  one  to  the  other. 
The  whole  dUBculty  arose  from  the  failure 
of  Smith  to  state  tn  the  written  application 
for  insurance  the  fact  that  Dr.  Pond  was 
willing  to  pay  the  increased  premium.  Tliia 
waa  not  the  fault  of  Dr.  P(Hid.  The  policy 
applied  for  was  one  dated  September  25, 
1917,  and  the  policy  finally  issued  and  paid 
for  was  so  dated.  Wilson,  to  all  Intents 
and  purposes,  was  the  general  agent  of  the 
company.  Ue  conducted  the  entire  business 
of  the  general  agent,  in  the  name  of  the 
general  agent,  without  consultation  with  him. 
Upon  the  Insistence  of  Smith  that  Dr.  Pond 
was  entitled  to  a  policy  dated  September 
25,  1917,  in  accordance  with  the  custom  of 
the  office  he  issued  such  a  policy  so.  dated, 
after  Icnowledge  of  the  accident,  which  policy 
covered  the  liability  here  sought  to  be  en- 
forced. In  view  of  the  delay  caused  by 
the  failure  of  Its  agent  Smith  to  communi- 
cate to  the  general  agent  the  facts,  namely, 
the  willingness  of  Dr.  Pond  to-pay  the  premi- 
um asked,  which  would  have  resulted  in  the 
prompt  Issuance  of  the  iralicy,  it  would  seem 
that  common  honesty  demanded  of  the  de- 
fendant that  It  accept  the  responsibility  due 
to  the  delay  of  its  own  agent  in  communicat- 
ing a  correct  statement  of  the  actual  terms 
of  the  application.  The  finding  of  the  ulti- 
mate fact  by  the  commission  was  that  the 
written  policy  which  by  Its  terms  covered 
the  accident  was  tending  by  reason  of  a 
previous  oral  negotiatl(»  between  the  par- 
ties. I  think  the  evidence  is  sufficient  to 
Justifjr  this  finding.  Under  somewhat  similar 
facts,  in  Eames  v.  Home  Ins.  Ck>.,  94  V.  8. 
621,  24  Ll  JEkl.  298,  it  was  held  under  the 
circumstances  there  stated  that  the  accept- 
ance of  the  rate  by  the  Insured  in  a  com- 
munication to  the  local  agent  was  sufficient 
to  bind  the  company  where  the  rate  had 
been  previously  fixed  by  the  general  agent, 
and  that,  although  no  policy  was  ever  issued, 
the  insurance  company  was  bound.  The  only 
difference  in  the  two  cases  in  principle  is 
that  in  the  case  at  bar  the  information 
that  the  applicant  was  willing  to  pay  the 
premium  demanded  was  communicated  to 
the  local  agent  before  the  premium  was  fixed 
by  the  general  agent,  and  In  Eames  v.  Home 
Ins.  C!o.  it  was  communicated  afterward.  In 
neither  case  did  the  Information  that  the 
applicant  was  willing  to  pay  the  premium 
demanded  reach  the  general  agent  in  time 
for  the  issuance  of  the  policy  before  the 
loss,  while  in  Eames  v.  Home  Ins.  Co.  the 
policy  was  never  issued,  and  in  the  case  at 
bar  it  was  issued  with  full  knowledge  <tf 
tb<  fact  I  think  that  Dr.  Pond  bad  signified 
his  acceptance  of  the.  terms  offered  by  the 
insurance  company  and  thus  a  contract  oif 
Insurance  had  been  concluded. 
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YOUNG  at  al.  v.  SOUTHERN  PAC.  CO.  «t  al. 

(Sac.  2501.) 

(Supreme  Court  of  California.    March  9,  1920. 
On  Rehearing,  April  7,  1^0.) 

1.  Railroads  <s=»348(g)— Evidancs  held  toahow 
contributory  negligence  of  motorcyclist  cross- 
ing track. 

In  an  action  for  the  death  of  a  motorcycle 
driver  Btruck  after  passing  standing  cars  ob- 
structing his  view  of  a  track  on  which  a  car  was 
being  pushed  by  an  engine,  evidence  held  to 
justify  a  finding  of  contributory  negligence  in 
failing  to  Btop,  look,  and  listen. 

2.  Railroads  <8=9328( I)— Motorcyclist  held  con- 
trlhutorily  negligent  as  matter  of  law. 

A  motorcycle  rider  who  failed  to  stop  and 
look,  though  his  view  was  obstructed  by  stand- 
ing cars,  and  attempted  to  cross,  heedless  of 
warning  bells  and  whistle,  and  gesticulations 
and  cries  of  bystanders  and  warning  shouted  by 
brakeman  a  few  feet  away,  heUt  contributorily 
negligent  as  a  matter  of  law. 

3.  Trial  «=»I93(3)— Instruction  as  to  burden  of 
proving  contributory  negligence  held  errone- 
ous as  Indicating  court's  opinion  as  to  evl- 
dencoL 

In  a  negligence  action,  where  plaintiff  in 
opening  case  put  before  the  jury  all  the  ele- 
ments that  went  to  disclose  contributory  negli- 
gence so  that  defendant's  evidence  did  not  ma- 
terially add  thereto  in  establishment  of  contrib- 
utory negligence,  and  where  plaintiff's  evidence 
showed  contributory  negligence  as  a  matter  of 
law,  an  instruction  that  contributory  negligence 
is  not  to  be  inferred  from  plaintifTs  testimony, 
and  is  to  be  affirmatively  shown  by  defendant, 
would  have  been  error,  in  that  it  would  have 
led  jury  to  believe  that  in  court's  opinion  such 
evidence  was  insufficient  to  establish  contribu- 
tory negligence. 

4.  Railroads  «=s>35l(l7)  —  Instruotloii  as  to 
duty  of  traveler  to  look  after  passing  obstruo> 
tloa  to  view  held  error. 

In  action  for  death  of  motorcyclist  struck 
at  railroad  crossing  after  having  passed  stand- 
ing box  cars  extending  into  street  and  obstruct- 
ing his  view  of  other  track,  where  after  passing 
the  standing  cars  he  bad  an  unobstructed  view 
of  other  track  for  nearly  three  miles,  instruc- 
tion that,  if  box  cars  excluded  view  of  track 
"when  about  to  go  npon  such  track,  the  traveler 
la  ezcnsed  from  looking"  }ield  error,  in  leading 
Jury  to  think  that  deceased  had  been  under  no 
obligation  to  look  after  passing  standing  care, 
whereas  he  was  required  to  look  if  by  looking 
after  passing  standing  cars  he  could  have  seen 
car  approach  on  other  track. 

5.  Railroads  «s»328(IO)  —  Motomyciiat  ap- 
proaching obstructed  orossiag  requlrod  to 
stop,  look,  and  listen. 

A  motorcyclist,  approaching  a  crossing  with 
standing  cars  obstructing  his  view  of  cars  ap- 
proaching on  another  track  while  bell  is  ring- 
ing and  thistle  blowing,  is  negligent  in  attempt- 
ing to  cross  without  looking,  listening,  and,  if 


necessary,  stopping;  Us  obligation  to  so  do  be- 
ing increased  by  knowledge  that  a  train  is  ap- 
proaching. 

6.  Railroads  «s>35l  (17)— Instruction  as  to  duty 
to  look  after  passing' obstruction  created  by 
defendant  held  error. 

In  action  for  death  of  motorcyclist  atmek 
by  cars  on  main  track  of  crossing  after  having 
passed  standing  cars  on  passing  track  obstruct- 
ing his  view  of  main  track,  instruction  that 
failure  to  stop,  look,  and  listen  is  not  negligence 
where  railroad  has  created  conditions  causing 
ordinarily  prudent  person  to  refrain  from  exer- 
cising auch  precautions  held  error,  where  mo- 
torcyclist, after  passing  standing  car,  had  three- 
mile  view  of  main  track;  be  being  under  obli- 
gations to  look  and  listen  notwithstanding  ob- 
struction. 

7.  Negllgenoe  9=983— Contributory  negligence 
no  bar  to  recovery  under  last  clear  chanoa 
doctrine. 

Contributory  negligence  does  not  preclude 
recovery  under  the  last  clear  chance  doctrine, 
which  is  founded  upon  the  theory  that  the  in- 
jured person  was  guilty  of  negligence. 

8.  Trial  ®332S2(9)— Instruction  on  last  clear 
chance  doctrine  held  Improper  as  without  sup« 
port  In  evidenco. 

In  action  for  death  of  motorcycllat  at  orosa- 
ing,  instruction  on  last  dear  chance  doctrine, 
authorizing  recovery  for  plaintiffs  on  railroad's 
failure  to  stop  train  if  circumstances  were  such 
as  to  have  led  an  ordinarily  prudent  person,  sit- 
uated as  the  trainmen,  to  believe  that  motor- 
cyclist was  in  the  act  of  crossing  the  track,  and 
through  fear,  excitement,  or  loss  of  self-control 
could  not  stop,  held  improper,  where  there  was 
no  evidence  that  driver  was  acting  nnder  fear 
or  excitement,  or  had  lost  self-control  nntil  ac- 
cident was  unavoidable. 

9.  Railroads  4=9338— Last  clear  chance  doc- 
trine defined. 

Under  the  last  clear  chance  doctrine,  the 
traveler's  peril,-  which  calls  npon  the  trainmen 
to  act,  must  be  an  actual  one  from  which  he 
cannot  escape  by  the  exercise  of  ordinary  care; 
and,  until  he  has  reached  the  point  from  which 
he  cannot  escape  by  the  exercise  of  such  care, 
the  doctrine  does  not  apply. 

10.  Trial  <&=»2I 9— Instruction  requiring  "prop- 
er warning,"  without  specifying  any  standard, 
Improper. 

In  an  action  for  death  at  crossing,  instruc- 
tion that  railroad  is  required  to  give  "proper 
warning,"  without  defining  any  standard  as  to 
what  constituted  proper  warning,  held  im- 
proper. 

il.  Trial  9=9251(8)— Instruction  as  to  negli- 
genca  not  pleaded  Improper. 
In  an  action  for  death  at  crossing,  instruc- 
tion that  railroad  was  required  to  have  aome 
one  stationed  at  the  crossing  to  give  proper 
warning  held  improper,  where  complaint  did  not 
allege  railroad's  fiiilure  to  have  brakeman  at 
crossing  as  the  basis  of  the  claim  of  negligence. 
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12.  Evldaaoa  «=3588— Cradiblllty  of  wltaass  for 
jury. 

The  iary  can  disbelieTC  the  testimony  of  any 
iritness. 

13.  Appeal  and  error  «=s>l002— Verdlot  oa  00a- 
flictlng  evidence  not  disturbed. 

Where  evidence  was  conflicting,  yerdict  sup- 
ported by  substantial  evidence  will  not  be  dis- 
turbed, as  the  jury  is  the  exclusive  judge  of  the 
facta. 

14.  Appeal  and  arror  «=9l  170(9)— Erroneous 
Instructions  held  prejudicial. 

In  action  for  death  at  crossing,  erroneous 
instructions  as  to  contributory  negligence  and 
the  last  dear  chance  doctrine,  held  ground  for 
reversal  on  appeal  from  judgment  for  plaintiff, 
notwithstanding  Const,  art.  0,  g  4%,  in  view 
of  insufficiency  of  evidence  to  prove  defendants 
liable  under  last  clear  chance  doctrine,  and  ver- 
dict against  train  employes  against  whom  last 
dear  diance  doctrine  was  not  available,  as  well 
as  against  those  who  would  have  been  liable 
thereunder,  indicating  that  the  verdict  was  not 
rendered  nnder  such  doctrine. 

OIney  and  Lawlor,  JJ.,  dissenting. 

On  Behearing. 

15.  Naallgenee  «=»  122(2)— Contributory  negll- 
gonce  must  be  proved  by  defendants  unless 
shown  by  plaintiff's  evidence. 

Unless  it  may  be  inferred  from  the  evidence 
offered  by  the  plaintiff,  contributory  negligence 
is  a  matter  of  defense,  to  be  proved  affirma- 
tively by  the  defendant. 

16.  Death  «s>l03(3)  —  Where  deceased  was 
centrlbntorlly  negligent  as  matter  of  law  ease 
Is  not  for  Jury. 

In  action  for  death,  where  deceased  was 
clearly  guilty  of  contributory  negligence  as  a 
matter  of  law,  the  question  of  contributory  neg- 
ligence should  not  have  been  submitted  to  the 
Jary. 

In  Bank. 

Appeal  from  Superior  Oonrt,  Tolo  County; 
H.  D.  Bnrroagha,  Judge. 

Action  by  Roy  J.  Tonng,  as  special  adminis- 
trator of  the  estate  of  Jacob  Blnlun,  deceased, 
and  another  against  the  Southern  Pacific 
Company  and  others.  Judgment  for  plaln- 
tUts,  and  defendants  appeal.    Beversed. 

Devlin  it  Devlin,  of  Sacramento,  Hudson 
Grant,  of  Woodland,  and  A.  U  Clark,  of  San 
Vrandsco,  for  appellants. 

Clark,  Black  &  Cnark.  of  Berkeley,  for  re- 
qwndents, 

WILBUB,  J.  This  action  was  brought  by 
fbB  £ather  and  mother  of  Fred  O.  Blutun  to 
TCcover  damages  for  the  death  of  their  son. 
The  father  has  died,  and  the  special  adminis- 
trator of  his  estate  lias  been  substituted. 

Fred  G.  Bluhm,  whUe  riding  a  motorcycle 
along  Main  street  in  the  dty  of  Woodland 
across  the  railway  track  of  the  defendant 


company,  was  struck  by  a  caboose,  which  was 
being  pushed  by  an  engine,  and  killed.  Join- 
ed with  the  defendant  company  were  G.  B. 
Waite,  conductor,  W.  H.  Jones,  engineer,  and 
O.  C.  (3onley  and  B.  C.  Nelbling,  brakemen, 
of  the  train.  The  case  was  tried  by  a  jury, 
and  a  verdict  rendered  against  all  of  the  de- 
fendants. As  a  part  of  the  plalntifls'  case  a 
diagram  of  the  scene  of  the  accident  was  in- 
troduced in  evidence.  From  this  it  appears 
that  crossing  Main  -street  at  and  near  the 
place  of  the  accident  were  two  tracks  of  the 
railway  comiuiny,  one  the  main  line  track  and 
another  a  passing  track.  In  approaching 
the  point  of  collision  the  deceased  first 
crossed  the  passing  track  and  then  the  main 
track.  At  the  time  of  the  accident  the  train 
Involved  in  the  accident  was  being  broken 
up  and  a  part  thereof  was  standing  on  the 
passing  track.  The  engine  and  caboose  w%re 
on  the  main  track.  The  complaint  alleges 
that  the  defendants  were  negligent  in  allow- 
ing a  portion  of  the  train  to  stanj  upon  the 
passing  track  In  such  manner  tbaf  a  portion 
thereof  projected  into  and  partially  crossed 
Main  street,  "so  that  the  northerly  end  of 
said  train  of  cars  extended  from  tile  south 
side  of  said  Main  street  into  the  said  Main 
street  a  distance  of  about  15  feet,"  thereby 
obscuring  the  view  of  a  person  traveling 
westerly  on  Main  street  and  preventing  such 
person  from  observing  the  approach  of  cars 
"being  propelled  in  front  of  an  engine,  in  the 
,  event  'an  engine  shoving  cars  was  being  run 
on  said  main  line  track  In  a  northerly  direc- 
tion towards  such  railroad  crossing,  and 
would  be  misled  and  deceived  Into  believing 
that  no  cars  were  being  propelled  by  or 
shoved  by  said  engine."  That  Immediately 
prior  to  the  collision  the  engine  of  the  de- 
fendant company  was  xnishing  a  caboose  north- 
ward, along  the  track,  the  engine  being  front- 
ed north  and  the  caboose  In  front  thereof; 
that  the  deceased  had  no  knowledge  or  notice 
of  the  fact  that  the  defendants  were  engaged 
In  running  an  engine  propelling  or  shoving  a 
caboose  In  front  of  it  in  a  northerly  direction 
along  said  main  line  track,  and  that  by  rea- 
son of  the  location  of  said  portions  of  said 
train  of  cars  on  said  passing  track  he  was 
misled  and  deceived  Into  believing  that  he 
could  go  safely  over  said  crossing.  Immedi- 
ately before  the  trial  began  plaintiflb  amend- 
ed thdr  complaint  to  add  a  count  charging 
negllgoice  under  the  last  dear  chance  doc- 
trine, in  which  they  alleged  the  same  situa- 
tion with  reference  to  the  cars  and  tracka 
It  was  alleged: 

"^hat  as  he  passed  the  northerly  end  of  said 
portion  of  said  train  of  cars  so  placed  and  al- 
lowed so  to  remain  on  said  passing  track,  he 
for  the  first  time  discovered  that  the  defendants 
were  engaged  in  running  an  engine  propelling 
and  shoving  a  caboose  in  front  of  it  in  a  north- 
erly direction  along  said  main  line  track,  to- 
wards the  point  where  he  was  about  to  pass 


«5>For  otber  cases  see  uune  topic  and  KBY-NUMBER  In  aU  Key-Numtisred  DtsMta  and  Indez«i 
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over  said  main  line  track,  and  that  he  then  for 
the  first  time  discovered  the  peril  in  which  he 
would  be  by  reason  of  proceeding  across  said 
main  line  track;  that  Fred  C.  Bluhm  so  discover- 
ed said  engine  and  caboose  immediately  upon  his 
passing  the  said  northerly  end  of  said  cars  so 
placed  and  allowed  to  remain  on  said  passing 
track,  but  that  at  the  time  of  becoming  aware 
of  the  approach  of  said  engine  and  caboose  it 
was  then  impossible  for  him  to  avoid  continu- 
ing westerly  over  said  main  line  track,  and  that 
he  did  continue  westerly  to  the  said  main  line 
track  upon  jiis  said  motorcycle;  *  •  •  that 
the  individual  defendants  herein  who  were  en- 
gaged in  the  management  of  said  engine  and 
caboose  *  •  *  knew  that  the  said  Fred  C. 
BItthm  was  about  to  go  upon  said  main  line 
track  •  *  *  and  could  not  avoid  so  doing; 
that  they  then  became  aware  of  the  peril  in 
which  he-  was  situated,  and  that  if  he  went  up- 
on the  said  main  line  track  he  would  be  killed 
or  suffer  great  bodily  injury,  if  the  engine  or 
caboose  were  not  stopped  or  the  speed  thereof 
slackened  immediately;  that  the  defendants 
herein  negligently  and  carelessly,  after  they  so 
became  aware  of  the  said  danger  *  •  *  fail- 
ed to  stop  said  engine  and  caboose,  or  to  slack- 
en the  speed  thereof  immediately,"  and  as  the 
result  thereof  deceased  was  killed. 


The  distance  between  the  pasalnK  track  and 
the  main  track  at  the  point  of  collision  was 
betweoi  13  and  14  feet 

[1,  2]  Plaintiffs  in  their  main  case  called  as 
witnesses  the  engineer  and  brakeman  riding 
on  the  right-hand  side  of  the  engine  and  ca- 
boose, respectively,  at  the  time  of  the  ac- 
cident, a  witness  who  was  following  Imme- 
diately behind  the  deceased  and  saw  the  col- 
lision, and  other  witnesses,  concerning  the 
various  details  regarding  the  circumstances 
of  the  accident  These  witnesses  testified, 
among  other  things,  that  the  deceased  l^top- 
ped  for  a  momoit's  conversation  at  a, point 
about  160  feet  east  of  the  main  line  of  the 
defendant  railway  company;  that  at  the  time 
he  stopped  and  conversed  with  one  of  the 
witnesses  a  stationary  electric  bell  at  the 
crossing  was  ringing  continnously  because  of 
the  fact  that  the  engine  and  caboose  were 
on  the  track  south  of  the  crossing  at  a  point 
sutficiently  near  to  cause  the  automatic  elec- 
tric crossing  bell  to  ring;  that  during  all  of 
this  time  the  automatic  bell  on  the  engine 
was  ringing;  tbat  the  engine  stopped  at 
points  500  feet  south  of  the  crossing  and  200 
feet  south  of  the  crossing,  and  that  on  start- 
ing forward  each  time  two  blasts  of  the 
whistle  were  blown;  that  the  engine  and  ca- 
boose were  approaching  the  crossing  at  a 
speed  of  from  four  to  eight  miles  an  hour, 
and  that  the  deceased  upon  starting  his  ma- 
dilne  to  the  point  of  crossing  moved  slowly 
to  the  point  of  the  accident  at  a  speed  of 
from  four  to  six  miles  an  hour;  that  the  view 
of  the  main  line  track  upon  which  the  caboose 
and  engine  were  approaching  was  obscured 
by  a  line  of  cars  on  the  passing  track  which 
projected  Into  the  street  to  a  point  variously 


estimated  at  8  or  10  feet  north  of  the  south 
curb  line  of  the  street  to  a  point  within  8  or 
10  feet  of  the  Northern  Electric  track  which 
ran  along  Main  street  in  an  easterly  and 
westerly  direction  a  few  feet  north  of  the 
center  line  of  said  Main  street;  that,  al- 
though the  view  of  the  main  tr^ck  was  thus 
obscured,  a  witness  50  feet  In  the  rear  of 
the  deceased  saw  the  smoke  from  the  ap- 
proaching locomotive,  and  shouted  twlqe  to 
the  deceased,  warning  him  of  his  danger, 
telling  him  that  he  would  be  killed  if  he  did 
not  look  out ;  that  In  addition  to  this  warn- 
ing two  men  standing  near  the  stationary 
electric  bell  on  the  easterly  side  of  the  main 
line  track  in  Main  street,  and  within  a  few 
feet  of  the  deceased,  waved  frantically,  and 
shouted  at  the  deceased  to  warn  him  of  his 
danger;  that  a  witness,  Conley,  a  brakeman, 
riding  on  the  right-hand  rear  step  of  the 
caboose,  as  soon  as  he  saw  the  deceased  ap- 
proaching, yelled  at  blm,  and  waved  for  him 
to  stop,  and  Immediately  gave  the  emergency 
signal  to  the  engineer;  that  at  that  time  the 
deceased  was  upon  the  passing  track,  which 
was  about  13  feet  from  the  main  line  track 
upon  whldi  the  caboose  was  approaching; 
that  the  engineer  was  constantly  observing 
the  track  and  the  brakeman  on  the  rear  of 
the  caboose  for  the  purpose  of  safeguarding 
those  approaching  on  the  highway;  that  he 
saw  the  frantic  gestures  of  a  man  near  the 
stationary  electric  bell,  apparently  trying  to 
stop  some  one  approaching  on  the  highway, 
and  that  immediately,  and  without  waiting 
for  such  person  to  become  visible,  be  applied 
the  emergency  brakes;  that  he  saw  the  sig- 
nal of  the  brakeman  for  the  emergency 
brakes,  but  had  already  applied  the  brakes; 
that  the  deceased  moved  forward  along  Mala 
street  toward  the  voint  of  collision  without 
looking  to  the  right  or  the  left  or  In  any  way 
indicating  that  he  saw  or  had  knowledge  of 
the  approaching  train ;  that  when  he  was 
upon  Uie  track  In  front  of  the  caboose,  np- 
parently  in  sudden  fright,  he  leaped  from  his 
motorcycle  In  front  of  the  caboose,  the  motor- 
cycle passed  on  and  cleared  the  caboose,  fall- 
ing clear  of  the  track,  but  deceased  fell  and 
was  run  over  by  the  trucks  on  the  left  side 
of  the  caboose.  From  this  evidence  It  is 
Justly  Inferable  that  the  deceased,  without 
the  slightest  effort  to  stop  or  look  or  llbten, 
approached  the  crossing,  although  knowing 
that  the  track  was  there,  utterly  heedless  of 
the  warning  bells  and  whistle  and  the  gestic- 
ulations of  the  bystanders,  and  the  cries  of 
those  who  sought  to  warn  him,  and  the  warn- 
ing shouted  at  hira  by  the  brakeman,  who 
must  have  been  only  a  few  feet  from  him. 
EVom  this  evidence  It  is  not  only  apparebt 
that  the  Jury  would  have  been  Justltied  In 
finding  the  deceased  guilty  of  contributory 
negligence,  but  that  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  The 
court,  however,  instructed  the  Jury  as  fol- 
lows: 
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"Contribntory  negligence  is  such  an  act  or  I  that  aa  he  approached  the  main  line  track 
omission  on  the  part  of  the  decedent,  amounting  i  hts  view  of  that  track  to  the  south  constant- 
to  want  of  ordinary  care,  as,  concurring  and  ]  ly  increased.     The  extent  of  that  view  de- 


co-operating  with  the  negligence  of  the  defend- 
ants, was  the  proximate  cause  of  the  injury 
complained  of.  Nor  is  it  to  be  inferred  from 
the  evidence  offered  by  the  plaintiffs;  such  neg- 
ligence is  a  matter  of  defense  to  be  proved  af- 
firmatively by  the  defendants;  and  hence  the 
burden  of  proof  of  contributory  negligence  is 
on  the  defendants." 

[S,  4]  It  is  difflcnlt  to  appraise  the  effect 
upon  the  Jury  of  the  above  Instruction,  con- 
cerning contributory  negligence.  The  plaln- 
tiifs  in  oi>ening  their  case  put  before  the  Jury 
all  the  elements  that  went  to  disclose  that 
the  deceased  was  guilty  of  contributory  neg- 
ligence, and  while  the  defendants  did  Intro- 
duce some  evidence  In  addition  to  that  of- 
fered by  the  plalntUis,  it  may  be  said  In  goi- 
eral  that  such  evidence  did  not  add  mate- 
rially to  the  situation  as  disclosed  by  the 
plaintiff's  evidence  so  far  as  contributory 
negligence  Is  concerned.  The  Jury  might  well 
have  believed  from  this  Instruction  that  in 
the  opinion  of  the  court  either  the  plaintiff's 
evidence  did  not  show  contributory  negli- 
gence, or  that  they  must  wholly  disregard 
this  chain  of  circumstances  in  determining 
whether  or  not  there  was  contributory  neg- 
ligence. Of  course,  there  are  other  instruc- 
tions upon  the  question  of  negligence  and 
contributory  negligence  and  upon  the  doctrine 
of  the  last  clear  chance.  But  before  consid- 
ering them  It  should  be  observed  that  the 
verdict  returned  by  the  jury  was  against  all 
the  defendants.  The  defendants  not  only  in- 
cluded the  brakeman  and  engineer,  who  saw 
the  deceased  approaching  the  track,  but  also 
the  conductor  and  another  brakeman  who  did 
not  observe  and  did  not  see  the  deceased  at 
any  time  before  he  was  run  over  and  killed. 
If  the  Jury  based  its  verdict  upon  the  last 
clear  chance  doctrine,  it  could  not  justly  have 
found  a  verdict  against  those  employes  who 
knew  nothing  of  the  peril  of  the  deceased. 
It  would  therefore  appear  that  the  Jury's 
verdict  was  upon  the  theory  that  the  de- 
ceased was  not  guilty  of  contributory  negli- 
gence.   The  Jury  were  further  Instructed: 

"If  you  believe  from  the  evidence  that  the  de- 
fendants at  the  crossing  where  the  accident  is 
alleged  to  have  occurred  suffered  to  remain  on 
their  tracks  box  cars  so  as  to  exclude  to  a 
traveler  a  view  of  its  track  when  about  to  go 


pended  upon  his  location  with  reference  to 
the  end  of  the  standing  box  car.  If,  however, 
we  assume  that  he  crossed  the  passing  track 
as  near  to  the  standing  car  as  he  could,  he 
had  an  opportunity  the  moment  that  he 
passed  the  comer  of  this  car  to  look  down 
the  track  toward  the  approaching  engine  and 
caboose,  with  an  unrestricted  view  for  near- 
ly three  miles.  The  phrase  used  In  the  In- 
struction, "when  about  to  go  upon  sudi 
track,"  In  view  of  the  conceded  location  of 
the  tracks  and  the  opportunity  to  observe, 
after  passing  the  standing  car,  might  well 
have  been  construed  by  the  Jury  aa  altogether 
excusing  the  deceased  from  looking,  while  the 
law  required  the  deceased  to  look  If  after 
passing  the  obstruction  he  could  by  looking 
have  seen  the  approaching  train,  and  the 
court  elsewhere  so  Instructed  the  Jury  as 
follows: 

"If  you  find  from  the  evidence  that,  when  the 
deceased  passed  the  north  end  of  the  box  car 
going  toward  the  main  line  track  upon  which 
he  was  killed,  there  was  a  space  between  the 
passing  track  and  the  main  line  track,  from 
which  he  could,  under  the  evidence  in  the  case, 
in  safety  have  seen  the  approaching  engine  and 
caboose  it  was  his  duty  to  look  and  Usten  from 
this  point  of  safety,  and  if  he  failed  to  do  so, 
but  passed  on  to  his  death,  he  was  guilty  of 
contributory  negligence." 

As  was  said  by  the  District  Court  of  Ap- 
peal in  Its  first  decision  herein: 

"There  can  be  no  possible  doubt  under  the 
evidence  that  there  was  such  a  space  aa  ia 
therein  indicated.  The  virtual  effect  of  the  in- 
struction was  therefore  that  if  the  jury  believ- 
ed Blubm  failed  to  look  for  the  train,  he  was 
guilty  of  contributory  negligence." 

Again,  the  Jury  were  Instructed  as  follows: 

"If  you  believe  from  the  evidence  that  the 
deceased,  Fred  Bluhm,  while  approaching  the 
crossing  to  a  point  that  was  reasonably  suit- 
able and  proper  for  ascertaining  whether  cars 
were  approaching,  and  while  he  was  yet  in  a 
position  of  safety  there  was  an  engine  moving 
upon  the  main  line,  but  under  the  facts  in  the 
case  he  then  had  reasonable  grounds  for  believ- 
ing the  engine  was  not  approaching,  or,  if  ap- 
proaching, it  was  not  near  to  .the  crossing,  and 
was  not  shoving  the  caboose  near  to  the  cross- 


upon  such  track,  the  traveler  is  excused  from  ■  ^'^e,  then  it  is  a  question  for  you  to  determine 
-  whether  he  was  negligent  in  passing  the  cross- 

ing track  without  stopping." 


looking,  and  the  failure  to  look  cannot  be  im- 
puted to  him  as  negligence,  although  it  throws 
apon  him  additional  care  in  listening  and  to 
take  such  other  precautions  for  his  safety  as 
may  be  reasonably  necessary." 

Now,  with  this  Instruction  It  should  be  ob- 
served that  It  is  unquestioned  that  during  a 
iwrt  of  the  time  when  the  deceased  was  ap- 
proaching the  main  line  track  his  view  was 
obscured  so  that  he  could  not  see  the  ap- 
proaching engine  and  caboose.    It  is  also  true 


[5]  This  Instruction  simply  means,  under 
the  facts  In  the  case,  that  If  the  deceased  saw 
the  smoke  of  the  approaching  engine  and  be- 
lieved that  the  smoke  was  at  the  front  end 
of  the  approaching  train  instead  of  In  the 
middle,  as  it  appears  in  fact  it  was,  the  Jury 
was  to  determine  whether  it  was  negligence 
for  him  to  continue  without  stopping  to  make 
further  observation.   There  Is  no  Justification 
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for  this  Instruction.  If,  In  addition  to  the 
warning  given  by  the  track  itself,  by  the 
ringing  of  the  bell  and  the  blowing  of  the 
whistle,  he  actually  saw  a  train  approaching. 
It  was  negligence  for  him  to  proceed  and  at- 
tempt to  cross  in  front  of  the  approaching 
train,  even  If  he  believed  that  the  smoke  was 
in  the  front  of  It.  He  was  bound  to  look  and 
listen,  and,  If  necessary,  to  stop,  upon  ap- 
proaching the  track  without  knowing  that  a 
train  was  approaching,  and  that  obligatio'ta 
was  increased  rather  than  diminished  by  tils 
luiowledge  that  in  fact  a  train  was  ap- 
proaching. 
16]  The  jury  was  further  instructed: 

"Tou  are  instructed  that  the  rule  which  re- 
quires a  person  on  a  highway  to  stop,  look,  and 
listen  for  an  approaching  train,  where  the  view 
of  the  track  is  obstructed,  is  not  an  unvary- 
ing one  applicable  to  every  set  of  circumstanc- 
es. Contributory  negligence  cannot  be  imputed 
to  one  on  account  of  tiis  failure  to  stop,  look, 
and  listen  for  a  train,  or  a  portion  of  a  train 
approaching  the  crosaing,  if,  by  the  acts  of 
those  managing  the  train,  or  parts  of  the  train 
at  -the  crossing,  appearances  are  produced 
wUch  would  cause  an  ordinarily  prudent  person 
to  refrain  from  exercising  the  p'recaution  to 
stop,  look,  and  listen." 

This  could  only  mean,  under  the  circum- 
stances, that  the  deceased  was  not  required 
to  stop,  look,  and  listen  if  In  the  opinion  of 
the  Jury  the  appearance  of  the  Iwx  car  upon 
the  passing  track  was  sufficient  In  their  Judg- 
ment to  excuse  him  from  the  burden  of  the 
rule.  This  is  not  the  law.  The  deceased 
was  imder  the  obligation  to  look  and  listen, 
and  If  by  reason  of  the  obstruction  caused 
by  the  box  car  be  could  not  see  or  hear  with- 
out stopping  in  a  place  of  safety  so  to  do,  it 
was  his  duty  to  do  so. 

We  have  so  far  discussed  the  case  from* 
the  standpoint  of  the  plaintiff's  testimony  for 
the  purpose  of  determining  whether  or  not 
the  Instruction  to  the  eftect  tliat  contributory 
negligence  could  not  be  inferred  from  the 
plaintlfiTs  testimony  prejudiced  the  appel- 
lants. It  is  apparmt  from  what  has  been 
said  that  the  above-quoted  instructions  upon 
the  subject  of  contributory  negligence  were 
erroneous  and  require  a  reversal  of  the  case. 

[7]  The  respondents  contend,  however,  that 
the  defendants  were  liable  on  the  last  clear 
chance  doctrine.  It  Is  true  .that  under  this 
doctrine  the  contributory  negligence  of  the 
deceased  would  cease  to  be  a  factor  as  soon 
as  the  situation  demanded  the  application  of 
the  rule,  which  Is  founded  upon  the  theory 
that  the  injured  person  Is  guilty  of  negli- 
gence. For  the  purpose  of  this  appeal  It  is 
sufficient  to  say  that  It  Is  impossible  to  deter- 
mine whether  the  jury  awarded  the  verdict 
on  the  theory  that  the  deceased  was  not 
guilty  of  contributory  negligence,  or  ujwn  the 
theory  that  the  last  clear  chance  doctrine  ap- 
plied, but  that  the  fact  that  some  of  the  de- 
f^idants  against  whom  the  verdict  was  found 


were  not  liable,  In  any  event,  under  that  doc- 
trine, would  Inaicate  that  the  former  was  the 
basis  of  the  jury's  verdict.  .Notwithstanding 
the  necessity  of  a  new  trial,  we  deem  it  un- 
necessary to  critically  examine  the  Instruc- 
tion of  the  court  on  the  last  dear  chance  doc- 
trine, for  the  reason  chat  the  doctrine  is  well 
settled,  and  that  Instructions  applicable  to 
the  facts  of  this  case  may  readily  be  given. 
The  Instruction  Is  criticized  by  the  appellants 
"because  It  permitted  the  Jury  to  find  the  de- 
fendants' negligence  imder  the  rule.  If  on  the 
facts  the  trainmen  could  have  seen  Bluhm  In 
time  to  save  him,  whereas  the  law  Is  that 
they  must  have  actually  seen  him  or  known 
he  was  there,  and  have  been  guilty  of  an  in- 
dependent and  a  new  negligence  thereafter." 
It  is  doubtful  whether  the  Instruction  is  sus- 
ceptible of  the  Interpretation  placed  upon  It 
by  the  appellants.  Without  quoting  the  en- 
tire instruction,  it  provides: 

"That  if  ♦  •  •  those  in  charge  of  the  en- 
gine and  caboose  discovered  the  plaintiff's  pres- 
ence on  the  highway  •  ♦  •  and  the  circum- 
stanccB  were  such  as  to  lead  an  ordinarily  pru- 
dent person  situated  as  those  were  in  charge 
of  the  engine  and  caboose  to  believe  that  the 
deceased  was  in  the  act  of  crossing  the  track  in 
front  of  the  caboose,  and  through  fear,  excite- 
ment, or  loss  of  self-control  could  not  stop 
and  would  come  in  collision  with  the  caboose, 
if  it  proceeded,  and  that  those  in  charge  of  the 
engine  and  caboose,  after  seeing  and  realizing 
such  a  situation  of  the  deceased,  failed  to  stop 
the  engine  and  caboose,  although  they  could 
by  the  exercise  of  ordinary  care  have  stopped 
the  same,  •  •  •  then  in  that  event  the  jury 
will  find  for  the  plaintiffs,  notwithstanding  they 
believe  that  the  deceased  was  originally  want- 
ing in  ordinary  care  in  failing  to  ascertain  that 
the  engine  and  caboose  were  coming,  and  in 
attempting  to  cross  the  main  line  track." 

[8, 9]  This  Instruction  is  misleading  for  the 
reason  that  there  is  no  evidence  to  Justify  the 
conclusion  that  the  deceased  was  acting  un- 
der fear  or  excitement  or  had  lost  self-control 
until  the  moment  that  he  leaped  from  his 
motorcycle  or  was  knocked  therefrom,  at 
which  time  the  accident  was  unavoidable. 
The  only  evidence  observable  by  the  train 
employes  was  that  the  deceased  'was  proceed- 
ing heedlessly  forward.  The  last  clear 
chance  doctrine  was  not  applicable  until  he 
arrived  at  such  a  i)oint  as  to  be  in  peril,  and 
this  was  the  point  where  he  could  no  longer 
escape  Injury  by  exercising  ordinary  care. 
Until  he  reached  that  point  the  train  em- 
ployes bad  a  rlgtit  to  rely  upon  his  continuing 
obligation  to  observe  the  approach  of  the 
train.  The  evidence  does  not  clearly  Indi- 
cate this  point,  for  the  reason  that  It  does 
not  show  within  what  distance  the  motor- 
cycle, under  the  circumstances,  could  have 
been  stopped.  It  is  important  that  this 
stiouid  be  made  clear  to  the  jury  for  tb*  rea- 
son that,  in  one  sense,  every  person  approach- 
ing a  crossing  at  a  speed  which  would  bring 
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htm  In  collision  with  a  morlnK  train  at  the 
crossing  Is  In  danger  and  certain  to  be  In- 
jured unless  he  accelerates  his  speed,  slows 
down  or  stops,  or  the  engineer  does  so.  Un- 
der the  last  clear  chance  doctrine  the  peril 
which  calls  upon  the  train  employes  to  act 
must  be  an  actual  one  from  which  the  im- 
periled party  cannot  escape  by  the  exercise  of 
ordinary  care.  Until  the  deceased  reached 
the  point  from  whldi  he  could  not  escape  In- 
jury by  the  exercise  of  ordinary  care,  either 
by  stopping  or  accelerating  his  pace,  the  doc- 
trine of  the  last  clear  chance  does  not  apply. 
The  rule  Is  well  stated  in  the  following  quo- 
tation from  French  t.  Grand  Trunk  Ry^  76 
Vt.  441.  08  AtL  722; 

"It  ia  trae  that,  when  a  traveler  has  reached 
a  point  where  be  cannot  help  himself— cannot 
extricate  himself,  and  vigilance  on  his  part  will 
not  avert  the  injury,  his  negligence  in  reaching 
that  position  becomes  the  condition,  and  not  the 
proximate  cause,  of  the  injury,  and  will  not  pre- 
clude a  recovery;  but  it  is  equally  true,  that, 
if  a  traveler,  when  he  reaches  the  point  of  col- 
lision, is  in  a  sitnation  to  help  himself,  and, 
by  a  vigilant  use  of  his  eyes,  ears  and  physical 
strength  to  extricate  himself  and  avoid  injury, 
his  negligence  at  that  point  will  prevent  a  re- 
covery, notwithstanding  the  fact  that  the  train- 
men could  have  stopped  the  train  in  season  to 
have  avoided  injuring  him.  In  such  a  case,  the 
negligence  of  the  plaintiff  is  concurrent  with  the 
negligence  of  the  defendant,  and  the  negligence 
of  each  is  operative  at  the  time  of  the  accident. 
When  negligence  is  concurrent  and  operative 
at  the  time  of  the  collision  and  contributes  to 
it,  there  can  be  no  recovery." 

We  have  recently  had  before  ns  In  Basham 
▼.  Southern  Pacific  Co.,  176  Cal.  320,  168  Pac. 
858,  the  doctrine  of  the  last  clear  chance  as 
applied  to  a  crossing  case,  where  the  injured 
party  was  approaching  the  track  at  right 
angles.    It  was  there  said: 

"The  last  clear  chance'  doctrine  can  have  no 
I>088ible  application,  unless  there  was  evidence 
tending  to  show  that  the  fireman  neglected  to 
take  steps  which  due  care  would  have  required, 
when  he  saw  the  team  and  wagon  in  a  position 
which  would  have  indicated  to  a  reasonable  man 
that  Coffey  was  already  in  danger,  or  was  im- 
mediately about  to  enter  the  danger  zone." 

[10,11]  The  court  gave  the  following  In- 
atmction: 

"The  jury  is  instructed  that  if  under  the  cir- 
cumstances existing  at  a  crossing  proper  warn- 
ing of  the  danger  of  the  approach  of  trains  can- 
not be  given  unless  some  one  is  stationed  there- 
at to  give  warnings,  it  is  the  duty  of  a  railroad 
company  making  use  of  the  crossing  to  have 
some  one  stationed  at  the  crossing  to  give  such 
warnings,  or  to  approach  such  crossing  with 
the  engine  under  such  control  that  it  can  be 
stopped  in  time  to  avoid  injury." 

Aside  from  the  proposition  that  this  In- 
srtTuctlon  submitted  to  the  jury,  without  any 
standard  for  the  determination  of  the  same, 
the   question   of   what   constituted    "proper 


warning"  of  the  danger  of  the  approaching 
train,  the  Instruction  was  objectionable  be- 
cause the  complaint  did  not  allege  the  failure 
to  have  a  flagman  at  the  crossing  as  a  baste 
of  the  claim  of  negligence.  The  instmctlon 
should  not  have  been  given. 

We  do  not  deem  it  necessary  to  discuss  the 
other  instructions  complained  of  by  appel- 
lants, nor  to  set  out  other  portions  of  the  evi- 
dence, for  the  reason  that  the  rules  applying 
to  accidents  at  railway  crossings  are  so  well 
settled  that  on  a  new  trial  the  court  should 
have  no  difficulty  in  correctly  instructing  the 
Jnry.  We  do  not  wish  to  be  considered  as 
either  approving  or  disapproving  of  the  in- 
structions that  are  not  herein  mentioned. 

[1 2, 1 3]  We  have  not  overlooked  the  tact 
that  the  Jury  Is  the  exclusive  judge  of  the 
facts,  and  can  disbelieve  the  testimony  of  any 
witness,  and  ttiat,  if  substantial  evidence 
supports  the  verdict,  where  the  evidence  is 
conflicting,  the  verdict  of  the  Jury  must  stand. 
Uur  discussion  of  the  evidence  is  for  the  par- 
pose  of  making  manifest  the  prejudicial  char- 
acter of  the  erroneous  instructions  given  by 
the  court. 

AaJK>  the  objection  that  the  complaint  does 
not  state  that  the  deceased  was  an  adult  son,' 
the  evidence  clearly  shows  that  fact,  and  the 
complaint  can  be  amended  in  the  lower  court 
We^  therefore,  deem  it  unnecessary  to  give 
further  c(msideratlon  to  that  question. 

[14]  In  view  of  the  suggestion  that  under 
section  4%  of  article  6  of  the  Constitution 
the  Judgment  might  be  afllrmed  on  the  theory 
that  an  examination  of  the  entire  record 
leads  to  the  conclusion  that  the  errors  com- 
plained of  have  not  resulted  in  a  miscarriage 
of  justice,  we  deem  It  proper  to  state  that  we 
are  entirely  satisfied  from  such  examination 
that  this  court  cannot  say  that  there  has 
been  no  miscarriage  of  justice.  For  Instance, 
defendant  Conley  testified  that  as  soon  as  be 
saw  the  deceased  he  gave  the  emergency 
signal.  Defendant  Jones,  the  engineer,  testi- 
fied that  he  applied  the  emergency  brakes 
before  he  received  the  signal  or  saw  the  de- 
ceased. Defendant  Neibling  testified  that  he 
saw  nothing  of  the  accident  until  the  motor- 
cycle appeared  on  the  far  side  of  the  train, 
and  that  the  emergency  brake  had  been  ap- 
plied before  that  time.  Defendant  Walte,  the 
conductor,  testified  that  he  was  not  on  the 
engine  or  caboose  at  the  time  of  the  accident. 

If  this  testimony  is  true  no  verdict  should 
have  been  rendered  against  any  of  these  de- 
fendants on  the  last  clear  chance  doctrine,  or 
on  the  theory  that  they  were  guilty  of  negli- 
gence; -nor  should  a  verdict  have  been  ren- 
dered against  the  defendant  company.  The 
question  of  whether  or  not  this  evidence  was 
true,  and,  where  there  was  contradictory  cir- 
cumstantial evidence,  which  should  be  ac- 
cepted by  the  jury,  was  entirely  a  matter  for 
the  trial  court  and  jury ;  nor  Is  it  a  matter 
for  consideration  that  another  Jury  upon  a 
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new  trial  might,  ap<ni  snch  conflicting  evi- 
dence and  proper  Instructions,  render  a  ver- 
dict based  on  the  last  clear  chance  doctrine 
favorable  to  the  plaintiffs.  Furthermore,  the 
fact  that  a  verdict  was  returned  against  de- 
fendants Walte  and  Nelbllng,  who  neither  saw 
the  peril  of  the  deceased  nor  had  anything 
to  do  with  the  instrumentalities  by  which  the 
train  was  or  could  be  stopped,  is  a  clear  indi- 
cation that  the  present  verdict  was  not  ren- 
dered upon  the  last  clear  chance  doctrine.  If 
It  be  conceded  that  there  is  suflBclent  evidence 
uix>n  which  the  Jury  might  have  based  a  ver- 
dict against  some  of  the  defendants  on  that 
doctrine,  it  is  equally  apparent  that  as  to 
others  such  a  verdict  could  not  properly  be 
rendered.  It  cannot  therefore  be  said  from 
the  record  that  this  doctrine  was  the  basis  of 
the  Jury's  verdict  against  all  the  defendants, 
and,  if  not,  it  cannot  be  s&Id  by  this  court  to 
be  the  basis  of  their  verdict  against  any  one 
of  the  defendants.  Such  a  condusloa  would 
be  In  direct  conflict  with  the  verdict  of  the 
Jury,  which  includes  all,  and  hence  Implies 
a  sort  of  negligence  In  which  all  participated, 
and  therefore,  a  sort  to  which  contributory 
negligence  is  a  complete  defense.  ^ 
.   The  Judgment  is  reversed. 

We  concur:  LENWON,  J.;  SHAW,  J.; 
MELVIN,  J. 

ANGELLOTTI,  O.  J.  (concurring).  I  con- 
cur in  the  Judgment  and  in  what  is  said  in 
the  main  opinion  on  the  question  of  contribu- 
tory negligence,  and  the  instructions  given 
the  Jury  thereon.  I  am  not  in  entire  accord 
with  all  that  is  said  in  the  opinion  in  regard 
to  the  last  clear  chance  doctrine,  and  believe 
that  the  Instruction  on  that  question  was  sul>- 
stantially  correct  and  not  rendered  prejudi- 
cially misleading  by  the  use  of  the  words 
"through  fear,  excitement  or  loss  of  self-con- 
trol." I  am  further  of  the  opinion  that  there 
was  BUtScient  evidence  to  sustain  a  verdict 
based  on  the  last  clear  chance  doctrine.  To 
my  mind,  however,  it  cannot  fairly  be  held 
that  the  evidence  was  such  as  to  require  a 
verdict  for  plaintiff  on  that  ground,  or,  In 
other  words,  that  the  evidence  was  such  that 
defendants  are  liable  under  said  doctrine  as 
matter  of  law.  This  being  so,  a  reversal  can- 
not be  avoided,  for  it  is  impossible  to  know 
upon  what  theory  the  verdict  was  rendered, 
or  that  the  Jury  ever  conclud(>d  that  the  facts 
existed  which  would  have  warranted  a  ver- 
dict under  the  last  clear  chance  doctrine. 

OliNET,  J.  (dissenting).  I  dissent  on  the 
ground  that,  while  the  statement  in  the  first 
Instruction  discussed  in  the  main  opinion, 
"Nor  is  It  [contributory  negligence]  to  be  In- 
ferred from  the  evidence  offered  by  the  plain- 
tiff," is  erroneous,  so  palpably  so  as  to  make 
it  probable  that  It  was  given  wholly  by  in- 
advertence, and  while,  in  fact,  the  decedent 


was  plainly  guilty  of  contributory  negligence 
and  the  jury  should  have  been  so  Instructed, 
yet  the  facta  of  the  case  are  such  as  to  show 
unmistakably  that  the  verdict  was  a  Just  one 
under  the  last  clear  chance  rule,  and  to  make 
it  evident  that  the  Jury,  if  there  is  any  pre- 
sumption that  they  were  reasoning  beings 
and  acted  as  such,  reached  their  verdict  be- 
cause of  the  liability  of  the  defendants  under 
that  rule  without  being  affected  by  the  issue 
of  contributory  negligence  which  was  erro- 
neously Bubmitted  to  them.  More  than  this, 
I  do  not  see  how  it  is  possible  upon  the  facts 
of  this  case  to  say  truly  that  the  errors  relied 
upon  to  Justify  the  reversal,  of  which  those' 
concerning  the  issue  of  contributory  negli- 
gence are  alone  substantial,  "resulted  in  a 
miscarriage  of  Justice"  as  required  by  section 
4%  of  article  6  of  our  Constitution.  The  ver- 
dict certainly  cannot  be  said  to  be  an  unjust 
one.  If  the  facts  be  not  such  as  to  require  a 
verdict  for  the  plaintiff  as  a  matter  of  law, 
and  in  my  Judgment  they  at  least  closely  ap- 
proach so  doing,  at  least  they  amply  Justify 
such  a  verdict  and  destroy  the  possibility  of 
its  being  properly  deemed  "a  miscarriage  of 
Justice." 

The  salient  facts  are  practically  without 
dispute.  The  decedent,  Blubm,  was  comlug 
along  the  street  on  his  motorcycle  approach- 
ing the  crossing  in  an  utterly  heedless  and 
therefore  perilous  fashion.  Under  these  cir- 
cumstances no  recovery  could  be  had  for  his 
deatn  unless  three  things  appeared,  viz.:  (1) 
That  the  train  crew  observed  and  realized  his 
peril ;  (2)  that  the  train  crew  did  not  act 
with  the  promptness  which  such  a  situation 
reasonably  demanded  of  them ;  and  (3)  that 
if  they  had  so  acted,  the  accident  would  have 
been  avoided.  On  the  other  hand.  If  these 
things  did  appear,  the  plaintiff  was  entitled 
to  recover.  The  evidence  both  for  the  plain- 
tiff and  the  defendants  shows  unmistakably 
that  they  did  in  fact  exist 

First,  as  to  the  train  crew  observing  and 
realizing  the  decedent's  peril.  The  de*cedent 
was  killed  by  being  struck  by  a  caboose 
which  was  being  pushed  by  a  locomotive. 
As  the  caboose  was  being  so  backed,  one  of 
the  brakeman,  the  defendant  Conley,  was 
stationed  on  the  steps  of  the  forward  plat- 
form of  the  caboose,  that  is,  the  platform  that 
was  forward  as  the  caboose  was  then  being 
moved,  to  direct  and  control  the  movement 
of  the  train  to  look  out  for  any  danger.  Be- 
fore the  decedent  came  in  sight,  and  before 
the  train  reached  the  street,  both  Conley  and 
the  engineer,  the  defendant  Jones,  observed  a 
bystander  on  the  sidewalk,  who,  in  Couley's 
language,  was  "making  all  kinds  of  demon- 
stration. It  seemed  as  though  he  was  mo- 
tioning to  a  fellow  going  across  the  track, 
you  know — stopping  him  that  way,  and  then 
he  grabbed  his  hat  and  motioned  and  waved 
it"    By  the  actions  of  this  bystander  Conley 
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and  the  engineer  mnst  both  have  realized  the 
possibility  of  an  Impending  danger,  and  must 
have  been  mentally  prepared  for  the  peril 
■which  Immediately  after  developed  within 
flielr  observation  when  Bluhm  came  Into 
▼lew.  So  forewarned,  their  natural  and 
almost  inevitable  mental  reaction,  when 
Bluhm  did  come  Into  view  was  to  realize  this 
peril.  That  there  was,  in  fact,  such  realiza- 
tion appears  from  Conley's  testimony,  which 
is  that  when  he  first  saw  Bluhm  he  "hollered" 
and  waved  at  him  and  gave  the  emergency 
stop  signal  to  the  engineer.  From  these  ac- 
tions of  Conley's  there  Is  but  one  possible  con- 
clusion, and  that  is  that  he  observed  and 
realized  that  Bluhm  was  in  peril. 

Second,  as  to  the  train  crew  not  acting 
with  the  promptness  which  Bluhm's  observed 
and  realized  peril  reasonably  demanded  of 
them.  It  needs  no  argument  to  establish  the 
proposition  Aat  it  was  the" duty  of  the  train 
crew  upon  observing  and  realizing  Bluhm's 
peril  promptly  to  stop  the  train.  The  testi- 
mony, however,  leaves  no  doubt  that  they  did 
not  do  so.  The  engineer  Jones  testified  for 
the  defendant  that  the  train  could  be  stopped 
In  40  feet  It  is  well-nigh  Incredible,  that 
a  freight  engine  with  only  a  light  caboose 
attached,  traveling  a  little  faster  than  a  fast 
walk,  and  moving  on  a  slight  up  grade  such 
as  existed  at  the  place  of  accident,  could  not 
be  stopped  in  much  less  than  40  feet.  But 
however  this  may  be,  there  can  be  no  disput- 
ing the  fact  that  the  train  was  stopped  only 
after  it  had  proceeded  76  or  80  feet  from 
the  point  where  it  first  struck  Bluhm.  This 
distance,  of  course,  is  less  than  the  distance 
through  which  the  train  moved  after  Bluhm's 
peril  was  observed  by  the  train  crew,  since 
by  all  the  testimony  this  was  observed  before 
Bluhm  was  struck.  The  following  facts  are 
those  which  conclusively  show  the  movement 
of  the  train  through  75  (»:  80  feet  after  strik- 
ing Bluhm.  When  Bluhm  was  struck  be  was 
8  or  10  feet  south  of  the  tracks  of  an  electric 
road  which  runs  along  the  street  on  which 
he  was  riding  and  crosses  the  steam  railroad 
tracks.  The  train  was  moving  north,  and, 
when  it  was  finally  stopped,  the  gangway  be- 
tween theoiglne  and  its  tender  was  imme- 
diately over  the  electric  tracks.  The  engine 
was  moving  forward  so  that  the  whole  length 
of  the  engine  as  far  as  the  gangway  had 
crossed  the  dectric  tracks.  It  necessarily 
follows  ttona  these  facts  that  after  striking 
Blohm  tbs  train  moved  through  the  distance 
from  the  point  of  contact  to  the  electric 
tracks,  some  8  or  10  feet,  pins  the  length  of 
the  caboose,  which  it  was  testified  by  the  de- 
fendants' witnesses  was  something  over  30 
feet,  plna  the  length  of  the  engine  without 
the  tender,  which  was  testified  by  the  de- 
fendants' witnesses  to  be  about  40  feet.  The 
sum  of  these  distances  is  78  or  80  feet,  or 
almost  twice  that  within  which,  according  to 


the  testimony  of  the  engineer,  the  train  could 
have  been  stopped.  I  can  see  but  one  reason- 
able conclusion  from  these  facts,  and  that  Is 
that  the  train  was  not  In  fact  stopped  with 
the  promptness  which  the  situation  of  ob- 
served peril   reasonably  demanded. 

Third,  as  to  the  fact  that  if  the  train  had 
been  stepped  with  reasonable  promptness  the 
accident  would  have  been  avoided.  This  is 
shown  conclusively  by  the  fact  that  tt  very 
slight  checking  of  the  speed  of  the  train 
vvoud  have  avoided  the  accident.  Bluhm  was 
struck  by  the  far  side  of  the  platform ;  that 
is,  he  was  almost  across  the  track  and  out  of 
danger.  In  fact,  if  he  had  remained  on  his 
motorcycle  he  probably  would  not  have  been 
struck  at  all,  for  the  motorcycle  was  not  hit, 
but  went  on  completely  across  and  was  there 
picked  up  uninjured.  Just  as  the  caboose 
was  almost  upon  Bluhm  he  was  observed  to 
throw  up  his  hands  and  fall  off  his  wheel, 
and  It  was  due  to  his  falling  off,  probably 
caused  by  fright  at  his  observing  the  caboose 
so  close  upon  him,  that  he  was  struck. 

The  foregoing  facts  appear  so  plainly  in 
the  evidence  and  the  conclusion  to  which 
they  lead  is  so  plain  that,  as  I  have  said,  it 
seems  evident  that  it  was  because  of  these 
facts,  and  not  because  of  any  erroneous  view 
as  to  the  decedent's  contributory  negligence, 
that  the  Jury  returned  the  verdict  which 
they  did.  That  verdict  cannot  be  said  to  be 
a  miscarriage  of  Justice,  and  the  errors  dwelt 
upon  in  the  main  opinion  seem  to  me  to  come 
fairly  within  the  remedial  amendment  men- 
tioned ot  our  Constitution. 

What  I  have  said  does  not  apply  to  the 
members  of  the  train  crew  other  than  the 
brakeman,  Conley,  and  the  engineer.  The 
other  members  of  the  crew  were  not  shown 
to  have  had  any  connection  with  the  failure 
to  stop  the  train  promptly  on  Bluhm's  peril 
being  observed,  and  the  Judgment  as  to  them 
is  prc^erly  reversed. 

I  concur:    LAWLOR,  J. 

On  Rehearing. 

.  PER  CURIAM.  [15,16]  In  a  petiUon  for 
rehearing  it  is  stated  that  the  learned  trial 
Judge  insists  that  no  such  instruction  on  con- 
tributory negligence  as  the  one  first  discussed 
in  the  opinion  was  ever  given ;  that  Instead 
of  the  words  "nor  is  it  to  be  inferred"  the  In- 
struction actually  given  commenced  with  the 
words  "unless  it  may  be  inferred."  So 
changed,  the  instruction  would  be  a  correct 
statement  of  the  law.  The  settled  record  on 
appeal  is,  In  the  light  of  this  statement,  in- 
•correct,  but  even  if  th^  record  in  this  behalf 
could  now  be  corrected  to  show  the  truth,  it 
would  make  no  difference  in  the  result.  The 
gist  of  the  opinion  in  this  matter  is  that  the 
question  of  contributory  negligence  should 
not  have  been  submitted  to  the  Jury,  the  de- 
ceased being  clearly  guilty  of  contributory 
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negligence  as  a  matter  of  law.    There  were 
several  Instrnctlons  on  the  question  of  con- 
tributory negligence,  and  that  question  was 
submitted  to  the  Jury. 
The  application  for  a  rehearing  is  denied. 

ANGfiUJOTTI,  C.  J.;  SHAW,  J.;  WII#- 
BUR,  J.;  KERRIGAN,  Judge  pro  tern, 
concur. 


CITIZENS'   SAVINGS   BANK    OF    SAN    DI- 
EGO V.  BENNETT  «t  al.     (L.  A.  5281.) 

(Supreme  Court  of  California.    May  18, 1920.) 

1.  Partitloa  «=>!  16(2)— Effect  of  partition  de. 
cree  changing  boundaries  of  mortgaged  lands 
stated. 

Where  decree  in  partition  suit,  brought  to 
determine  boundaries  of  lots  and  blocks  in  sub- 
division of  city,  decreed  mortgagors  to  be  own- 
ers of  the  lots  mortgaged  but  located  such  lots 
80  that  buildings  constructed  on  such  lots  as 
originally  platted  by  mortgagors  with  money 
borrowed  from  mortgagee  were  not  located 
thereon,  the  effect  of  the  decree  was  to  substi- 
tute the  land  within  boundaries  fixed  by  such 
decree  as  mortgage  security,  so  that  mortgage 
foreclosure  purchaser  acquired  no  right  in  the 
houses. 

2.  Mortgages  «=3309(i)— Foreclosure  and  sale 
as  to  only  part  of  property  covered  lield  to 
iiave  released  part  omitted. 

Where  holder  of  mortgage  covering  certain 
land  and  also  certain  houses  not  a  part  of  such 
land  obtains  a  decree  foreclosing  on  the  land 
alone  and  buys  it  in  for  the  full  amount  due, 
the  omission  of  the  houses  from  foreclosure 
and  sale  releases  them  from  the  mortgage. 

3.  Mortgages  9=>938  —  Reopening  f orodesure 
deerae  only  remedy  where  part  of  property 
omitted  from  depree  by  mistake. 

Where  mortgage  covering  certain  realty 
and  certain  houses  not  a  part  of  such  realty 
is  foreclosed  by  decree  omitting  by  mistake 
foreclosure  as  to  the  houses,  mortgagee  pur- 
chaser at  foreclosure  sale,  if  entitled  to  relief, 
could  secure  such  relief  only  by  having  the  de- 
cree reopened  or  set  aside  in  suitable  proceed- 
ings. 

Department  1. 

Appeal  from  Superior  Court,  San  Diego 
County ;  W.  R.  Guy,  Judge. 

Action  by  the  Citizens'  Savings  Bank  of 
San  Diego  against  Carrie  S7.  Bennett  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Beversed,  with  directions. 

Herbert  N.  Ellis  and  a  B.  Ellla,  both  of 
San  Diego,  for  appellants. 

Albert  J.  Lee  and  wniiam  G.  Mlrow,  both  of. 
San  Diego,  for  respondent. 

OLNET,  J.  This  la  an  appeal  from  a  Judg- 
ment for  the  plaintiff  declaring  it  to  be  the 
owner  of  two  certain  dwelling  houses,  enjoin- 


ing the  defendants  from  affixing  the  houses  to 
two  certain  lots  onto  which  they  bad  Just  been 
moved  when  the  action  was  brought,  and  giv- 
ing the  plaintiff  possession  of  them.  The  ap- 
peal is  on  the  Judgment  roll  aIon&  The  real 
parties  In  interest  are  the  plaintiff  and  the 
defendant  Carrie  E.  Bennett. 

The  findings  show  that  Mrs.  Bennett  and 
her  husband  were  formerly  the  owners  of 
certain  unimproved  lots  designated  by  num- 
t)er  in  a  block  in  an  outside  subdivision  of 
the  city  of  San  Diego.  While  such  owner, 
Afrs.  Bennett  and  her  husband  mortgaged  the 
property  to  the  plaintiff  to  secure  a  loan  of 
$2,000  made  by  the  plaintiff  to  the  Bennetts 
upon  the  understanding  that  the  money  would 
be  used  in  building  dw^ings  upon  the  prop- 
erty. The  subdivision  bad  been  platted  and 
the  lines  of  its  lots  and  blocks  staked  on  the 
ground,  and  at  the  time  of  the  giving  of  the 
mortgage  the  president  of  the  pja^tiff  and  the 
Bennetts  went  to  the  subdivision  and  definite- 
ly located  the  lots  of  the  Bennetts  as  so  plat- 
ted and  staked.  Upon  these  lots  the  Bennetts 
then  built  four  houses,  two  of  which  are  those 
whose  ownership  is  now  in  qnestion. 

Subsequent  to  the  execution  of  the  mortgage, 
what  is  termed  a  "partition"  suit  was  brought 
to  determine  the  boundaries  of  the  lots  and 
blocks  in  the  subdivision.  All  the  owners  of 
lots  in  the  subdivision  were  made  parties,  and 
the  plaintiff  here  and  the  Bennetts  were 
among  the  parties  plaintiff.  In  the  partition 
suit  a  survey  was  made  of  the  snbdiTislon 
with  the  consent  of  the  parties  wliereby  the 
boundary  lines  of  the  various  lots  were  locat- 
ed differently  from  the  boundaries  previously 
platted  and  staked  and  according  to  which 
the  Bennetts  had  purchased  and  then  mort- 
gaged to  the  plaintiff.  On  July  12, 1915,  a  de- 
cree, agreeable  to  all  the  parties,  was  entered 
In  the  partition  suit,  whereby  the  boundaries 
of  the  various  lots  were  fixed  in  accordance 
with  the  survey  made  in  the  suit  By  this  de- 
cree the  Bennetts  were  declared  to  be  the  own- 
ers of  the  lots  mortgaged  subject  to  the  plain- 
tifTs  mortgage,  but  the  lots  so  owned  and 
mortgaged  were  defined  and  bounded  accord- 
ing to  the  partition  survey  and  not  as  origi- 
nally platted  and  staked.  The  result  was  that 
two  of  the  houses  built  by  the  Bennetts,  the 
two  in  question  here,  were  not  on  the  property 
of  which  they  were  declared  by  the  decree  to 
be  the  owner.  It  la  this  circumstance  which 
gives  rise  to  the  present  litigation. 

While  the  partition  suit  was  pending,  the 
plaintiff  here  brought  suit  to  foreclose  its 
mortgage,  and  in  June,  1915,  obtained  a  de- 
cree of  foreclosure,  under  which  the  mort- 
gaged property  was  sold  and  purchased  by  the 
plaintiff  three  days  before  the  entry  of  the 
decree  In  the  partition  suit.  The  foreclosure 
sale  was  simply  of  the  lots  mortgaged  desig- 
nated by  number.  The  lots  were  bid  in  by  the 
plaintiff  for  the  full  amount  found  to  be  due 
by  the  foreclosure  decree. 
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Some  time  sabseqaenUy,  Mrs.  Bennett  pro- 
ceeded to  move  the  two  bouses  in  question 
from  tlie  lots  on  which  they  were  built  to  two 
other  lots  owned  by  her  aqd  in  which  the 
plaintiff  had  no  interest  and  was  about  to  affix 
the  houses  to  the  latter  lots  when  stayed  by 
the  commencement  of  the  present  action. 

It  Is  at  once  apparent  that,  if  the  plaintiff 
be  entitled  to  recover,  it  must  be  upon  the 
theory  that  the  houses  In  question  were  sub- 
ject to  the  mortgage  lien.  It  is  also  apparent 
that,  if  such  lien  existed,  it  was  because  of 
one  or  the  other  of  two  alternatives.  One  is 
that  the  property  actually  owned  and  mort- 
gaged by  the  Bennetts  was  the  lots  as  origi- 
nally platted  and  staked  and  actually  located 
by  the  parties  to  the  mortgage  upon  the 
ground,  in  which  case  the  hoi^ses  were  built 
upon  the  mortgaged  land  and  became  a  part 
of  the  realty  and  as  such  were  subject  to  the 
lien  of  the  mortgage.  This  Is  probably  the 
true  view  of  the  situation.  The  other  alter- 
native is  that  by  mistake  the  houses  were, 
built  on  the  wrong  property,  and  that  because 
of  this  mistake  and  because  of  the  intention 
and  understanding  that  the  bouses  would  be 
bnilt  on  the  mortgaged  lots  and  thereby  be- 
come subject  to  the  mortgage  lien,  the  lien  of 
the  mortgage  would,  as  between  the  parties, 
be  extended  to  include  the  houses  although 
they  were  not  actually  a  part  of  the  mort- 
gaged realtyi  Assuming  that  there  was  a  lien 
In  plaintifTs  favor  on  one  or  the  other  of  these 
theories,  what  Is  the  effect  of  the  partition  and 
foreclosure  decrees  upon  the  rights  of  the 
parties? 

[1]  Assuming  that  the  property  mortgaged 
was  the  lots  as  originally  platted,  staked,  and 
located  on  the  ground,  it  Is  apparent  that  the 
effect  of  the  partition  decree  was  to  substitute 
other  lots  as  the  mortgage  security.  The 
effect  of  the  decree  was  exactly  the  same  as  If 
the  parties  by  proper  releases  and  conveyanc- 
es had  made  the  substitution.    There  can  be 

.  no  question  but  that  In  such  a  case  the  mort- 
gagee must  look  to  the  substituted  property  as 
his  security,  and  of  such  substituted  property 
the  houses  here  were  not  a  part.  It  may  be 
that  the  parties  did  not  realize  the  effect  of 
the  decree  and  that  It  was  made  under  a  mis- 
take, 8o  that  It  could  have  been  reopened  or 
set  aside  upon  a  pr<^er  showing  and  its  effect 
In  substituting  other  property  for  that  actual- 
ly  mortgaged  torrected.     But  such   relief 

'  against  the  effect  of  the  partition  decree  was 
not  sought,  there  is  no  Onding  that  the  parties 
were  not  aware  of  and  did  not  Intend  the  very 
thing  which  the  partition  decree  accomplished, 
that  is,  that  substitution  of  lots  according  to 
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the  new  survey  for  the  lots  as  originally 
platted,  staked,  and  located,  and  full  effect 
must  be  given  to  the  decree.  Giving  It  effect 
means,  as  we  have  said,  that  the  realty  of 
which  the  houses  were  a  part,  assuming  that 
such  realty  was  subject  to  the  mortgage,  ha,<t 
been  removed  from  under  the  mortgage  and 
other  property  substituted  for  it,  and  the 
plaintiff  has  no  right  in  the  houses. 

[2]  On  the  other  band,  assuming  that  the 
second  alternative  stated  is  the  correct  view 
of  the  original  rights  of  the  parties,  then  the 
situation  was  that  the  plaintiff  owned  a  mort- 
gage, the  lien  of  which  covered  certain  realty 
and  also  covered  certain  houses  which  were 
not  a  part  of  such  realty;  the  lien  of  the' 
mortgage  extending  to  the  houses  nevertheless 
because  of  the  mistake  In  their  location.  In 
this  situation  the  plaintiff  brought  suit  to 
foreclose,  obtained  a  decree  foreclosing  on 
the  mortgaged  realty  alone,  and  bought  it  in 
for  the  full  amount  due.  It  Is  at  once  appar-- 
ent  that  by  the  omission  of  the  houses  from 
foreclosure  and  sale  they  were  released  from 
the  mortgage.  There  Is  no  difference  what- 
ever between  such  a  case  and  one  wherein 
different  pieces  of  realty  are  subject  to  mort- 
gage, and  a  foreclosure  Is  had  which  omits 
one  of  the  pieces.  The  rule  is  well  established 
and  hardly  admits  of  question  that  In  such  a 
case  the  omitted  parcel  Is  released  or,  perhaps 
more  accurately,  Is  discharged  of  the  mort- 
gage. Mascarel  v.  Raffour,  51  Cal.  242; 
Mitchell  V.  Canal  Co.,  T5  Cal.  4«4,  479,  17 
Pac.  246;  Hall  v.  Arnott,  80  Cal.  348,  22  Pac. 
200;  Stockton,  etc.,  Co.  v.  Harrold,  127  Cal. 
612,  60  Pac.  165. 

[3]  Here  again.  If  the  omission  of  the  bouses 
from  the  foreclosnre  was  by  mistake  and  by 
mistake  under  such  circumstances  as  to  en- 
title the  plaintiff  to  relief,  such  relief  could  be 
had  only  by  reopening  or  setting  aside  the 
foreclosure  decree  by  suitable  proceedings. 
This  has  not  been  done,  there  Is  no  showing 
here  upon  which  It  could  be  done,  and  the 
foreclosure  decree  must  be  given  its  full  effect. 
That  effect  was  to  release  or  discharge  the 
houses  from  the  mortgaged  lien,  if  the  fact  M 
that  they  were  not  a  part  of  the  mortgaged 
realty.  It  follows  that,  upon  either  alterna- 
tive upon  which  the  plaintiff  could  have  a 
lien  upon  the  houses,  such  lien,  and  with  it 
every  right  of  the  plaintiff  In  the  bouses  has 
been  lost 

Judgment  reversed,  with  directions  to  enter 
Judgment  for  the  defendants  upon  the  find- 
ings. 

We  concur:  LAWLOR,  J.;  SHAW,  J. 
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In  re  MURPHY'S  ESTATE.    (L.  A.  5608.) 

(Supreme  Court  of  California.    May  12,  1920. 
Rehearing  Denied  June  10,  1920.) 

1.  Taxation  €==>87S(2)— Remainder  held  sub- 
ject to  Inheritance  tax;  "vested  remainder." 

Where  testator  reserving  life  estate  in  In- 
come from  certain  property  had  transferred  the 
remainder  to  his  wife  and  children  subject  to 
his  right  to  dispose  of  the  property  by  power  of 
appointment  to  be  exercised  in  his  will,  the  re- 
mainders were  "vested,"  though  defeasible  un- 
der Civ.  Code,  S§  694,  781,  and  were  subject  to 
inheritance  tax  under  Laws  1911,  p.  713,  S  1< 
Bubd.  3,  upon  his  death  leaving  will  directing 
that  the  terms  of  such  agreement  be  carried 
out,  since  the  power  was  not  exercised  by  such 
will,  though  will  contained  general  devise,  such 
general  devise  having  reference  to  other  prop- 
erty, under  C}v.  Code,  |  1330,  and  since  remain- 
dermen's title  dated  from  time  of  such  agree- 
ment. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Vested 
Remainder.] 

2.  Taxation  $=>86l  —  Llalilllty  to  Inheritance 
tax  determined  by  law  at  time  of  vesting  of 
Interest. 

It  is  the  vesting  in  interest  which  consti- 
tutes the  succession,  and  the  question  of  liabil- 
ity to  inheritance  tax  must  be  determined  by 
the  law  in  force  at  such  time. 

3.  Taxation  ®=»878(  I)— Transfer  prior  to  deatli  | 
held  without  consideration,  subjecting  It  to 
Inheritance  tax. 

Where  beneficiary  of  trust  fund  payable  to 
beneficiary's  children  in  case  of  his  death  be- 
fore certain  date  transferred  the  property  re- 
serving a  life  estate  in  the  income  and  the  right 
to  otherwise  dispose  of  the  property  by  testa- 
mentary appointment  in  case  he  died  after  such 
date,  there  was  no  consideration  for  the  trans- 
fer, subjecting  it  to  inheritance  tax. 

4.  Taxation  €=3867(1)— Transfer  to  be  subject 
to  inheritance  tax  must  transfer  property 
within  state. 

In  order  that  transfer  of  property  of  non- 
resident be  subject  to  inheritance  tax,  the  prop- 
'  erty  must  be  within  the  state. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  James  O.  Rives,  Judge. 

In  the  matter  of  tbe  estate  of  Albert  M. 
Murphy,  deceased.  IFrom  an  order  fixing 
amount  of  inheritance  tax,  the  State  Control- 
ler appeals.    Reversed,  with  instructions. 

Rehearing  denied ;  OtiSET,^  J.,  dissenting. 
SLOANE,  J.,  not  voting. 

Robert  A.  Waring,  of  Sacramento,  and 
John  W.  Carrigau  and  Edwin  H.  Pennock, 
both  of  Los  Angeles,  for  appellant. 

O'Melveny,  Milliken  &  Taller,  of  Los  Ange- 
les, and  A.  L.  Rowland,  of  Pasadena,  for 
respondent. 


PER  CURIAM.  The  following  opinion 
was  prepared  by  Mr.  Justice  Kerrigan  of  the 
District  C!ourt  of  Appeal  of  tbe  First  Appel- 
late District  while  acting  as  Justice  pro  tem- 
pore in  this  court  In  place  of  Mr.  Justice 
Melvin.  It  Is  adopted  as  the  opinion  of  this 
court: 

This  appeal  involves  the  question  of  the 
amount  due  as  inheritance  tax  in  the  above- 
entitled  matter. 

Deceased  died  testate  October  19,  1915,  a 
resident  of  Los  Angeles  county,  and  his  per- 
sonal estate  was  appraised  at  over  a  million 
dollars,  and  an  Inheritance  tax  amounting  to 
the  sum  of  $24,462.67  was  paid  thereon.  No 
attack  is  made  upon  the  order  Impressing 
this  property  with  a  tax  or  upon  the  sum 
found  to  be  due.  Tbe  value  of  that  estate 
was  exclusive  of  an  interest  which  the  de- 
ceased owned  in  what  Is  known  as  the  Mur- 
phy Family  Trusts,  and  the  question  present- 
ed by  this  appeal  is  whether  or  not  that  in- 
terest is  subject  to  the  payment  of  a  trans- 
fer tax.  Deceased  acquired  this  Interest 
from  the  estate  of  his  father,  SImou  Murphy, 
who  died  February  1,  1905,  leaving  a  will 
by  the  terms  of  which  the  bulk  of  bis  estate 
was  given  to  his  children  and  other  descend- 
ants, impressed,  however,  with  certain  trusts. 
The  prescribed  term  of  these  various  trusts 
was  for  the  i)erIod  of  10  years,  L  e.,  until 
February  1,  1915,  or  upon  the  earlier  de- 
cease of-  the  survivor  of  the  two  sons  named 
therein.  The  trustees  were  directed  upon 
the  termination  of  these  trusts  to  divide  the 
estate  into  five  equal  shares  among  certain 
of  his  children,  of  whom  Albert,  the  deceased, 
was  one.  The  Interest  which  the  deceased 
took  in  his  father's  estate  was  to  go  to  his 
issue  in  the  event  that  he  predeceased  them 
during  the  life  of  the  trust,  and  upon  fail- 
ure of  issue  this  interest  was  to  be  divided 
among  his  brothers  and  sisters.  On  December 
17,  1912,  at  which  time  decedent  was  not  a 
resident  of  California,  the  various  members  ' 
of  the  Murphy  family  voluntarily  agreed  to 
extend  the  term  of  the  trust  created  by  their 
ancestor  for  a  period  of  some  20  years  from 
its  termlnati<m.  In  pursuance  of  this  plan 
all  the  persons  having  any  interests,  includ- 
ing the  deceased  and  his  ten  chil.dren,  joined 
in  conveying  all  such  interests  upon  trusts, 
which  were  described  and  declared  as  the 
Murphy  Family  Trusts.  Deceased,  in  con-', 
veying  his  Interest  upon  these  trusts,  retain- 
ed a  life  estate  in  the  Income,  with  a  power 
of  appointment  by  will  over  the  remainder 
if  be  died  after  February  1,  1915.  He  fur- 
thur  provided  that  in'  the  event  of  his  death 
prior  to  February  1, 1915,  this  Interest  should 
go  in  equal  sbares  to  his  ten  children,  and 
that  if  he  died  after  February  1,  1916,  with- 
out exercising  the  reserved  power  of  appoint- 
ment, then  and  in  that  event  his  wife.  If 
surviving,  should  share  with  the  ten  children 
equally. 


«s>For  otliar  caMs  see  same  topic  and  KBT-NUMBER  In  aU  Key-Numbered  Dlgasts  and  Indexes 


Digitized  by 


Google 


OaL) 


m  KB  MUEPHT'8  ESTATE 

(190  P.)  ' 


47 


The  Marphy  Family  Trusts  conveyance  is 
voluminous,  and  a  full  review  of  its  recitals 
and  provisions  would  extend  this  opinion  to 
an  undue  length  and  answer  no  useful  pur- 
pose. Respondents  claim  that  the  convey- 
ance by  the  ten  children  constitutes  a  valu- 
able and  adequate  consideration  and  one  suf- 
ficient to  prevent  the  succession  tax  from  at- 
taching. 

By  bis  will  made  on  February  16,  1915, 
which  was  within  eight  months  of  his  death, 
decedent  disposed  of  his  entire  estate;  but 
respecting  the  agreement  of  December  17, 
1912,  which  the  respondents  properly  call  a 
trust  conveyance,  he  made  the  following  spe- 
cial provision: 

"It  is  my  wQl  and  I  hereby  direct  that  the 
terms,  condition  and  purpose  of  the  trust  agree- 
ment entered  into  by  me  with  other  heirs  and 
devisees  of  my  late  father  Simon  J.  Murphy,  on 
the  17tb  day  of  December,  1912,  and  known  as 
the  Murphy  Family  TrustB,  as  far  as  the  same 
shall  not  be  inconsistent  with  the  provisions  of 
this  my  will  or  render  nugatory  any  of  the  pro- 
visions thereof,  shall  be  carried  out." 

The  trust  of  1905  expired  on  February  1, 
1915,  and  if  the  deceased' had  not  made  the 
trust  conevyance  of  1912  he  would  have  been 
the  owner  at  the  time  of  his  death  of  his  orig- 
inal share  in  the  properties  of  the  trust  of 
1906.  On  December  17,  1912,  however,  he 
conveyed  his  share  of  the  trust  of  1905. 
upon  trusts  whereby  he  reserved  a  life 
estate,  transferred  the  remainders  to  his  wid- 
ow and  his  ten  children,  subject,  however, 
to  bis  power  to  dispose  of  this  property  by 
power  of  appointment  to  be  exercised  in  bis 
will.  We  have  already  quoted  the  provision 
in  his  will  dealing  with  the  matter,  and  there- 
fore have  before  us  the  facts  upon  which  the 
dedlslon  must  turn. 

(1)  Is  the  transfer  of  December  17, 1912,  in 
Its  nature  a  taxable  transfer? 

(2)  If  so,  was  there  an  adequate  and  valu- 
able consideretlon  therefor  which  would 
avoid  the  tax? 

(3)  As  Albert  Murphy  was  a  nonresident 
of  California  on  December  17,  1912,  is  the 
transfer  taxable  only  in  so  far  as  it  was 
limited  to  California  assets? 

We  take  these  questions  up  in  the  order 
stated. 

[1]  Albert  Murphy  was  alive  ^on  February 
2,  1915.  On  that  day,  therefore,  he  would 
have  been  the  absolute  and  indefeasible  own- 
er of  his  share  of  his  father's  estate  if  he 
bad  not  made  the  transfer  of  December  17, 
1912.  In  that  transfer  he  reserved  the  in- 
come of  the  property  for  his  life  and  trans- 
ferred the  estate  in  remainder  to  bis  wife  and 
children  subject  to  his  right  to  dispose  of 
the  property  by  power  of  appointment  to  be 
exercised  in  his  will.  The  remainders  thus 
created  were  vested  although  defeasible.  Civ. 
Code,  ft  694,  781;  Estate  of  Dunphy,  147 
CaL  95,  81,Pac.  816;    Gray  v.  Union  Trust 


Co.,  171  CaL  637,  154  Pac.  306.  Ordinarily, 
the  transfer  of  a  remainder  subject  to  a  life 
estate  reserved  by  the  grantor  Ls  a  taxable 
transfer  (Estate  of  Felton,  176  Oal.  663,  160 
Pac.  392),  and  therefore  the  transfer  of  De- 
cember 17,  1912,  is  taxable  under  the  law  of 
1911,  S  1,  subd.  8  (Stats.  1911,  p.  713),  which 
provides: 

"When  the  transfer  is  of  property  made  by  a 
resident,  or  by  a  nonresident  when  such  non- 
resident's property  is  within  this  state,  by  deed, 
grant,  bargain,  sale,  assignment  or  gift,  made 
without  valuable  and  adequate  consideration  in 
contemplation  of  the'  death  of  the  grantor,  ven- 
dor, assignor  or  donor,  or  intended  to  take  ef- 
fect in  possession  or  enjoyment  at  or  after  sodi 
death  •  •  • "  anless  the  reserved  power  of 
appointment  changes  the  case. 

The,r«naindermen,  consisting  of  the  widow 
and  children,  who  are  respondents  on  this 
appeal,  argue  that  the  reserved  power  of  ap- 
pointment contained  in  the  transfer  of  De- 
cember 17,  1912,  and  the  provisions  of  the 
will  of  Albert  M.  Murphy  which  became  ef- 
fective at  his  death  October  19,  1915,  do 
change  the  case.  The  respondents  argue  that 
they  do  not  take  the  property  as  remainder- 
men under  the  transfer  of  December  17,  1912, 
but  daim  that  their  title  comes  from  a  power 
of  appointment  exercised  under  the  will. 
They  also  claim  that  the  exercise  of  a  power 
of  appointment  was  not  taxable  when  Albert 
M.  Murphy  died  in  1915,  and  hence  they  take 
the  property  free  from  any  transfer  or  in- 
heritance tax.  It  appears  that  the  exercise 
of  powers  of  appointment  was  taxable  from 
1905  to  1913,  and  has  been  from  1917  to  the 
present  time,  but  was  not  taxable  from  1913 
to  1917. 

Respondents  contend  that  decedent^s  will 
contains  a  general  devise,  and  that  this 
amounted  to  an  exercise  of  the  power  of  ap- 
pointment reserved  In  the  trust  conveyance 
of  December  17, 1912  (section  1330,  Civ.  Code), 
and  argue  that  by  the  power  of  appointment 
thus  exercised  the  shares  In  the  property 
covered  by  the  trust  conveyance  of  December 
17,  1912,  were  distributed  differently  than  in 
said  trust  conveyance. 

We  think  not.  The  property  conveyed  De- 
cember 17,  1912,  Is  controlled  by  the  special 
clause  of  the  will,  which  we  have  already 
quoted,  and  not  by  the  general  devise.  A^ 
already  stated,  the  decedent  owned  at  his 
death  property  worth  $1,000,000  exclusive  of 
the  property  covered  by  the  trust  conveyance 
of  December  17,  1912.  We  think  the  true  in- 
terpretation of  his  will  is  that  the  disposi- 
tions therein  made  deal  with  the  $1,000,000, 
and  that  item  3  of  the  will  confirming  the 
trust  conveyance  of  December  17,  1912,  was 
intended  to  approve  of  all  of  the  dispositions 
therein  provided  for.  The  language  emplo,v- 
ed  in  terms  confirmed  the  trust  deed.  It  is 
not  necessary  for  us  finally  to  determine 
whether  this  confirmatory  clause  amounted 
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to  the  ezerdse  of  tlie  power  of  appointment 
or  1b  to  be  treated  as  a  tailnre  to  exercise 
the  power.  In  either  erent,  the  result  is  the 
same.  If  It  Is  to  be  treated  as  the  ecerclse 
of  the  power  of  appointment,  it  is  controlled 
by  the  views  expressed  in  Matter  of  Lansing 
cited  below;  and,  If  It  is  to  be  treated  as  a 
failure  to  exercise  the  power  of  appointment, 
then  the  vested  defeasible  remainders  created 
December  17,  1912,  became  Indefeasible  by 
the  decedent's  failure  to  exercise  the  power 
of  appointment 

Matter  of  Lansing,  182  N.  T.  238,  74  N.  B. 
882,  involved  property  in  ^hlch  a  mother  had 
a  life  estate  with  remainder  to  her  daughter, 
subject  to  the  right  of  the  mother  to  dispose 
of  the  property  by  the  exercise  of  a  power  of 
appointment  in  her  will.  At  her  death  the 
mother  left  a  will  in  which  she  exercised  the 
iwwer  of  apx)olntment  by  devising  the  prop- 
erty to  her  daughter.    The  court  said  that — 

"The  execution  of  the  power  left  the  title 
where  it  was  before,  and  the  result  is  the  same 
as  if  there  bad  been  no  power  to  exerdse." 

Speaking  of  the  effect  of  the  exerdse  of  the 
power  upon  the  title  which  the  daughter  had 
during  the  mother's  life,  the  court  said: 

"While  the  situation  was  subject  to  change 
under  the  power  of  appointment,  no  change  was 
made.  Although  the  power  was  exercised  in 
form,  her  title  was  perfect  without  it  .and  she 
derived  no  benefit  from  it.  The  power  was  to 
'dispose  of  the  remainder,'  and  the  remainder 
was  not  disposed  of  but  continued  where  it  was. 
The  attempt  to  execute  the  power  was  not  ef- 
fective, because  it  did  nothing.  The  exercise 
of  a  power  which  leaves  everything  as  It  was 
before  is  a  mere  form,  with  no  substance." 

Matter  df  Lansing  has  been  approved  and 
followed  In  similar  cases.  Matter  of  Hagger- 
ty,  128  App.  Dlv.  479.  112  N.  Y.  Supp.  1017, 
affirmed  194  N.  Y.  550,  87  N.  B.  1120;  Mat- 
ter of  Hoffman,  161  App.  Dlv.  836,  146  N.  Y. 
Bupp.  898,  affirmed  212  N.  Y.  604,  106  N.  E. 
1034;  Matter  of  Chapman,  61  Misc.  Rep.  593, 
115  N.  Y.  Supp.  981,  133  App.  Dlv.  337,  117 
N.  Y.  Supp.  679,  138  App.  Dlv.  923,  123  N.  Y. 
Supp.  1110,  affirmed  196  N.  Y.  561,  90  N.  E. 
1157,  199  N.  Y.  502,  93  N.  B.  1118. 

[2]  We  therefore  hold  that  the  tlUe  of  the 
remaindermen  dotes  from  December  17,  1912, 
and  that  the  case  is  controlled  by  the  statute 
of  1911,  for  It  Is  setUed  law  that— 

"It  is  the  vesting  in  interest  which  constitutes 
the  succession,  and  .the  question  of  liability  to 
such  a  tax  must  be  Xletermined  by  the  law  in 
force  at  that  time."  Hunt  v.  Wicht,  174  Cal. 
205,  162  Pac.  639,  L.  R.  A.  1917C,  961;  Estate 
of  Gumsey,  177  Cal.  211,  170  Pac.  402;  Nickel 
v.  State,  179  Cal.  126,  175  Pac  641;  In  re 
Brix's  Estate,  186  Pac.  135. 

In  reaching  the  foregoing  conclusions  we 
have  not  stopped  to  consider  what  or  to  what 
extent  powers  may  be  validly  exercised  in 
this  state,  for.  If  the  power  of  appointment 
reserved  in  the  deed  had  been  Invalid,  then 


the  remaindermen  would  have  taken  Indefea- 
sible Instead  of  defeasible  vested  remainders. 
Estate  of  Dunphy,  147  Cal.  95,  81  Pac  815. 

'We  therefore  hold  that  the  tax  attadiee 
unless  the  transfer  was  made  upon  an  ade- 
quate and  valuable  consideration,  to  which 
we  now  address  ourselves. 

[3]  On  December  17, 1912,  the  only  Interest 
which  the  ten  chlldrten  had  In  their  father's 
share  In  his  father's  estate  arose  from  the 
possibility  that  he  ndght  die  before  the  trust 
terminated  and  in  that  event  the  ten  children 
would  take  the  share.  The  trust  was  cer- 
tainly to  terminate  on  February  1,  1915,  and 
might  terminate  earlier.  The  ten  children 
had  nothing  to  surrender  but  this  possibil- 
ity of  ownership,  but  they  did  not  even  sur- 
render that  possibility,  for  the  transfer  of 
December  17,  1912,  provided  that  If  Albert 
M.  Murphy  died  before  February  1,  1915,  the 
property  should  go  to  the  ten  children. 
Hence  they  gave  nothing  In  the  transfer  of 
December  17,  1912.  Considering  that  Albert 
M.  Murr^iy  lived  till  October  19,  1915,  he 
gave  the  remainders  created  In  the  transfer  of 
December  17,  1912,  to  his  wife  and  children 
without  any  valmible  consideration  at  all. 

Counsel  for  respondents  argue,  however, 
that  If  the  father  had  died  before  the  termi- 
nation of  the  trust  of  1905  the  effect  of  the 
trust  conveyance  of  December  17, 1912,  upon 
the  children  would  have  been  that  the  prop- 
erty which  they  were  entitled  to  after  the  ter^ 
ralnatlon  of  the  trust  of  1905  would  be  found 
to  be  burdened  with  another  trust,  the  trust  of 
1912,  to  endura  Out  of  this  contlngeilt  ik»- 
sibility,  which  never  happened,  counsel  for 
respondents  seek  to  work  out  a  valuable  and 
adequate  consideration  for  the  vested  remain- 
ders which  were  conveyed  to  the  remainder- 
men by  the  decedent  In  the  trust  conveyance 
of  December  17,  1912.  This  alleged  consider- 
ation ia  very  unsubstantial,  and  we  cannot 
regard  It  as  adequate,  and  might  upon  analy- 
sis find  It  to  be  merely  nominal. 

[4]  We  come  now  to  the  third  question. 

Albert  M.  Murphy  was  a  nonresident  of 
Oalifomia  December  17,  1912,  so  the  transfer 
Is  taxable  only  In  so  far  as  he  conveyed  Cali- 
fornia assets.  "Hie  record  indicates  with  suf- 
ficient clearness  that  California  assets  were 
Included  amongst  those  conveyed  by  the  de- 
ceased In  trust  on  December  17, 1912,  and  the 
order  from  which  this  appeal  Is  taken  Is  not 
being  defended  on  the  ground  that  no  Cali- 
fornia assets  were  transferred  at  that  time. 

The  order  appealed  from  Is  reversed,  with 
instructions  to  the  lower  court  to  Impose  the 
tax  provided  for  In  the  act  Of  1911  upon 
the  California  assets  which  were  Included 
amongst  the  properties  transferred  In  trust 
by  the  decedent  December  17,  1912. 

One  of  the  ten  children  died  after  Decem- 
ber 17,  1912,  and  before  the  death  of  his 
father,  Albert  M.  Murphy,  October  19,  1916; 
but  whether  the  remaindermen  taking  as  a 
class  were  reduced  to  ten,  or  whether  tbe 
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heirs  at  law  or  devisees  of  the  will  of  this 
deceased  son  of  Albert  M.  Murphy  are  to  pay 
the  tax,  Is  a  matter  to  be  adjusted  in  the 
court  below. 
Order  reversed. 

ANGEIiLOTTI,  a  J.,  and  OI/NBT.  SHAW, 
WILBUE,  I/ENNON,  and  LAWLOR,  JJ., 
concur. 


SEARCY  V.  KAY.  County  Clerk.    (Civ.  2178.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   April  5,  1020.) 

1.  Veaae  4=s>79— On  order  changing  place  of 
trial,  clerk  Is  required  to  transmit  pleadings 
and  papers  despite  appeal  or  subsequent  mo- 
tion. 

Where  in  wife's  divorce  action  she  secured 
Order  clMnging  place  of  trial,  under  Code  Civ. 
Proc.  I  899,  the  dei^  was  required  to  transnut 
the  pleadini^B  and  papers  to  the  clerk  of  the 
court  to  which  the  action  was  transferred, 
thonsb  defendant  husband  had  appealed  from 
the  order  changing  place  of  trial,  and  though 
plaintiff  wife  had  subsequently  moved  for  ad- 
ditional alimony  and  counsel  fees  in  the  origi- 
nal court. 

2.  Mandamus  «=>44— Writ  will  Issue  to  oompel 
derk  to  transfer  papers  as  required. 

Mandamus  will  issue  at  the  instance  of  a 
wife  suing  for  divorce  to  compel  the  clerk  to 
transfer  the  pleadings  and  papers  in  the  action 
to  the  clerk  of  the  court  to  which  it  lias  been 
transferred  on  plaintiff's  motion,  his  statutory 
duty  under  CTode  Civ.  Proc.  f  300. 

Application  for  writ  of  mandate  by  Mary 
Louise  Searcy  against' Fred  M.  Kay,  County 
Clerk  and  ex  officio  Clerk  of  the  Superior 
Court  of  the  County  of  Humboldt,  to  require 
the  transmission  of  papers.    Writ  granted. 

E.  £>.  Webber,  of  Napa,  for  petitioner. 
Henry  L.  Ford,  of  Eureka,  for  respondent 

PRBWETT,  Presiding  Judge  pro  tern. 
This  is  an  application  for  a  writ  of  mandate 
directing  the  defendant,  as  said  clerk,  to 
transmit  to  the  clerk  of  the  superior  court  of 
the  city  and  county  of  San  Francisco  the  files 
In  an  action  for  divorce  commenced  by  plain- 
tiff against  one  O.  L.  Searcy,  the  material 
events  of  which  occurred  in  the  following  or- 
der: 

(1)  September  19,  1919,  action  commenced 
In  the  superior  court  of  said  city  and  county. 

(2)  October  10,  1919,  place  of  trial  changed 
to  the  superior  court  of  the  county  of  Hum- 
boldt on  motion  of  the  defendant. 

(3)  After  answer  and  on  January  9,  1920, 
the  place  of  trial  was  changed  back  to  the 
superior  court  of  said  city  and  county  in  or- 
der to  promote  the  convenience  of  witnesses. 

(4)  On  the  same  day  the  defendant  perfect- 
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ed  an  appeal  to  the  Supreme  Ck)urt  from  the 
order  changing  the  place  of  trial  to  the  city 
and  county  of  San  Francisco. 

(5)  On  February  11,  1920,  on  due  notice 
and  affldavlt,  said  superior  court  of  the  coun- 
ty of  Humboldt  made  its  order  allowing  to 
plaintiff  certain  sums  by  way  of  alimony  and 
counsel  fees. 

(6)  On  March  16,  1920,  this  proceeding 
was  commenced.^ 

(7)  Subsequent  to  the  commencement  of 
this  proceeding  the  plaintiff  procured  the  is- 
sue of  process  to  compel  t^e  defendant, 
Searcy,  to  comply  with  said  order  for  the 
payment  of  alimony  and  counsel  fees. 

The  defendant,  Kay,  refuses  to  transmit 
the  papers  In  conformity  with  said  order 
changing  the'  place  of  trial.  The  petition 
herein  contains  an  allegation  that  he  bases 
his  refusal  upon  the  ground  that  the  appeal 
from  the  order  changing  the  place  of  trial 
stays  all  proceedings  upon  such  order.  How- 
ever, In  his  answer,  he  expressly  disclaims 
this  as  a  reason.  That  the  appeal  does  not 
stay  proceedings  Is  placed  beyond  all  question 
by  the  language  of  the  Code  itselt  Section 
949,  Code  Civ.  Proc. 

The  defendant  pleads  in  his  answer  that  it 
became  necessary  to  retain  the  papers  In  or- 
der to  make  out  and  certify  the  usual  copies 
to  be  used  on  appeal.  But  if  this  point  ever 
had  any  force  it  has  long  since  ceased  to 
constitute  a  Justification.  This  proceeding 
was  not  commenced  until  more  than  two 
months  after  the  a]X>eal  was  taken. 

Secondly.  The  clerk  Insists  that  the  inau- 
guration of  the  subsequent  proceedings  with 
reference  to  alimony  and  counsel  fees  makes 
it  necessary  that  he  retain  the  papers  for  use 
in  the  determination  thereof. 

It  becomes  unnecessary  in  this  proceeding 
to  Inquire  whether  the  lower  court  has  Juris- 
diction to  entertain  a  motion  for  alimony 
and  counsel  fees  pending  an  appeal  from  an 
'order  ^hanging  the  place  of  trial,  beqause 
this  application  must  be  decided  adversely 
to  the  defendant  for  other  reasons.  Section 
399  of  the  Code  of  Civil  Procedure  requires 
a  clerk,  when  an  order  is  made  transferring 
the  cause  to  another  court,  to  transmit  the 
pleadings  and  papers  therein  to  the  derk  of 
the  court  to  which  the  action  is  transferred. 
Commenting  upon  this  section,  the  court  in 
Chase  v.  Superior  Court,  154  Cal.  789, 99  Pac. 
355,  says: 

"The  question  in  the  case  is  as  to  when  the 
action  was  transferred,  or,  in  otiier  words,  was 
the  transfer  in  fact  completed  by  the  order 
made  by  the  court?  The  Code  provides  that 
the  court  to  which  the  action  is  transferred 
'has  and  exerdscs  over  the  same  the  like  ju- 
risdiction as  if  it  bad  been  originally  commenc- 
ed therein.'  We  are  of  the  opinion  that  the 
action  was  transferred  to  Santa  Clara  county 
when  the  order  was  finally  made  and  entered 
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in  the  snnerior  conrt  of  the  city  and  coaoty  of 
Sac  Francisco.  There  must  be  a  moment  of 
time  when  the  court  transferring  the  case  loses 
jurisdiction,  and  the  court  to  which  it  is  trans- 
ferred acquires  jurisdiction.  When  the  court 
to  which  the  action  is  transferred  acquires  ju- 
risdiction, the  court  which  made  the  order 
transferring  it  has  no  power  to  make  any  far- 
ther order  in  the  premises." 

[t]  Proceedings  upon  the  order  changing 
the  place  of  trial  are  not  stayed  by  the  ap- 
peal. The  duty  devolved  upon  the  clerk,  at 
once  upon  the  entry  of  the  order,  to  trans- 
mit the  papers  to  the  clerk  of  the  superior 
court  to  which  the  action  was  transferred. 

The  act  of  the  defendant  in  appealing  from 
the  order  changing  the  venue  could  not  oper^ 
ate  to  deprive  the  plaintiff  of  the  benefit  of 
the  order  of  change.  No  more  does  the  act 
of  the  plaintiff  In  moving  for  additional  ali- 
mony and  counsel  fees.  Conceding  that  the 
superior  court  of  Humboldt  county  retained 
any  power  or  authority  in  the  premises  after 
the  entry  of  its  order  changing  the  place  of 
trial,  still  there  can  be  no  question  that  the 
superior  court  of  the  city  and  county  of  San 
Francisco  acquired  Jurisdiction  at  once  by 
means  of  the  order  of  transfer,  and  its  clerk 
became  the  only  person  lawfully  entitled  to 
the  custody  of  the  papers.  If  the  plaintiff 
had  requested  the  clerk  to  retain  the  papers 
in  his  otdce,  she  would  not  be  permitted  to 
come  into  court  and  Insist  upon  a  writ 
against  him. 

On  the  contrary,  however,  she  does  not  ask 
him  to  retain  tliem,  but  she  insists  that  her 
lawful  right  to  proceed  under  the  order  of 
transfer  be  conserved  by  the  transfer  of  the 
papers  to  the  proper  court. 

[2]  Let  a  peremptory  writ  Issue  requiring 
the  clerk  t6  transmit  the  papers  to  the  clerk 
of  the  superior  court  of  the  city  and  county 
of  San  Francisco. 

We  concur:    HART,  J.;   BURNETT,  J. 


PIONEER  FRUIT  CO.  V.  SOUTHERN  PAC. 
CO.    (Civ.  3297). 

(District  Conrt  of  Appeal,  First  District,  Divi- 
sion 1,  California.    April  8,  1920.) 

I.  Limitation   of  actions  ^=>27  —  Action  for 
breach  of  contract  of  shipment  not  action  on 
oral  contract;  "bill  of  lading";  "written  con- 
tract." 
In  view  of  Civ.  Code,  {  2126,  defining  a 
"bill  of   lading"   as  an  instrument  in  writing 
signed  by  the  carrier  or  its  agent,  describing  the 
freight  so  as  to  identify  it,  stating  the  name  of 
the  consignor,  the  terms  of  the  contract  for 
carriage,  and  agreeing  to  deliver  the  freight  to 
a  specified  person  at  a  specified  place,  a  bUl  of 


lading  is  a  written  contract,  and  an  action  for 
breach  of  a  contract  of  shipment  in  failing  to 
ice  the  shipment  and  in  permitting  an  unrea- 
sonable delay  was  not  covered  by  the  statute  of 
limitations  (Code  Civ.  Proc.  f  339,  subd.  1) 
as  to  oral  contracts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bill  of 
Lading;    First  Series,  Written  Contract.] 

2.  Appeal  and  error  <S=>673(2)— Court  cannot 
know  terms  of  bill  of  lading  when  not  be- 
fore It. 

The  court  cannot  know  on  appeal  that  there 
was  any  provision  in  the  bill  of  lading  sued  on 
as  to  the  time  within  which  a  claim  for  damag- 
es must  be  presented,  where  the  parting  have 
not  furnished  any  copy  of  the  bill  of  lading. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Russ  Avery,  Judge. 

Action  by  the  Picmeer  Fruit  Company 
against  the  Southern  Pacific  Company.  Fr»m 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Henry  T.  Gage  and  W.  I.  Gilbert,  both  of 
Los  Angeles,  for  appellant. 

Fred  R.  Levee  and  James  E.  Kelby,  both 
of  Los  Angeles,  for  respondent. 

RICHARDS,  J,  This  action  was  Institut- 
ed by  the  plaintiff  to  recover  from  the  defend- 
ant the  sum  of  $2,576.25,  damages  alleged  to 
have  been  eustahied  by  the  plaintiff  In  con- 
nection with  the  shipment  of  a  carload  of 
cherries  from  San  Jose,  Cal.,  to  Boston,  Mass., 
during  the  month  of  June,  1913,  and  whicli 
were  consigned  by  the  plaintiff  to  a  corpora- 
tion known  as  California  Fruit  Distributors 
through  the  defendant  as  shipper,  upon  a 
bill  of  lading  issued  in  compliance  with  the 
Interstate  Commerce  Act.  The  plaintiff's 
claim  was  based  upon  two  alleged  broaches 
of  the  contract  of  shipment,  in  tliat,  first,  the 
defendant  allowed  the  car  in  which  these 
cherries  were  transported  to  be  insufficiently 
iced ;  second,  that  the  defendant  permitted  an 
unreasonable  delay  to  occur  in  the  shipment 
of  the  cherries,  as  a  result  of  both  of  which  al- 
leged breaches  of  the  terms  of  shipment  the 
cherries  arrived  in  Boston  in  a  damaged  con- 
dition, to  the  plaintiflTs  detriment  in  the  sum 
for  which  suit  was  brought.  The  defendant 
denied  specifically  the  averments  of  the  com- 
plaint as  to  any  breach  of  its  duty  as  a  car- 
rier in  the  premises,  and  also  pleaded  that 
the  plaintiff's  cause  of  action  was  barred  un- 
der the  provisions  of  subdivision  1  of  section 
339,  Code  of  Civil  Procedure,  and  was  also 
barred  under  the  provisions  of  section  3  of 
Che  bill  of  lading,  requiring  claims  for  dam- 
ages for  loss  or  injury  to  goods  shipped  to 
be  made  in  writing  to  the  carrier  at  the  point 
of  delivery  or  of  origin  within  four  months 
after   the   delivery   of   the   property,    which 
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claim  the  defendant  avers  was  not  so  pre- 
sented. Upon  the  trial  of  the  Issues  tlms 
framed  the  trial  court  made  Its  findings  in 
favor  of  the  plaintiff,  except  as  to  the  amount 
of  its  said  damages,  which  It  fixed  at  $574. 
The  defendant  prosecutes  this  appeal. 

[1]  The  main  point  urged  by  the  appellant 
relates  to  the  bar  of  the  statute  of  limita- 
tions under  the  section  of  the  Code  above 
quoted.  It  is  argued  by  It  that  this  is  not  an 
action  upon  a  contract,  obligation,  or  lia- 
bility founded  upon  an  instrument  in  writing, 
and  hence  that  the  action  must  have  been 
commenced  within  two  years  after  the  11a-, 
Wllty  arose,  and  that,  not  having  been  so 
commenced,  it  is  barred  under  said  section 
of  the  Code.  In  order  to  support  this  prop- 
osition the  appellant  argues  that  the  bill  of 
lading  Issued  by  the  defendant  to  the  plain- 
tifit  upon  the  receipt  of  these  goods  for  ship- 
ment was  not  the  contract  l)etween  the  par- 
ties, but  was  only  a  receipt  for  the  goods 
oralis  consigned  to  the  defendant  for  ship- 
ment, and  that,  such  consignment  being  oral, 
the  action  must,  under  said  section  of  the 
Code,  have  been  commenced  within  two  years. 

We  are  unable  to  adopt  this  view  of  the 
appellant  as  to  the  place  and  function  of  a 
bill  of  lading  in  a  shipping  consignment.  Sec- 
tion 2126  of  the  Civil  Code  defines  a  bill  of  lad- 
ing as  "an  instrument  In  writing,  signed  by  a 
carrier  or  his  agent,  describing  the  freight  so 
as  to  Identify  it,  stating  the  name  of  the  con- 
signor, the  terms  of  the  contract  for  carriage, 
and  agreeing"  to  deliver  the  freight  to  "a 
Sfpeclfled  persoil  at  a  specified  place."  In  the 
American  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
52J,  the  status  and  function  of  a  bill  of  lading 
In  relation  to  a  shipment  of  goods  are  thus 
defined: 

"Althoogh  the  primary  object  and  purpose  of 
a  bill  of  lading  ia  to  express  the  terms  of  a  con- 
tract between  the  shipper  and  the  carrier,  it 
partakes  of  the  two-fold  diiaracter  of  a  receipt 
and  a  contract;  that  is,  it  is  a  receipt  as  to 
the  quantity  and  description  of  the  goods  ship- 
ped, and  a  contract  as  to  the  transportation 
and  delivery  of  the  goods  to  the  consignee  or 
other  person  therein  designated  and  upon  the 
terms  therein  specified." 

In  the  case  of  Seaboard  Airline  Ry.  ▼.  Lake, 
19  Oa.  App.  100,  90  S.  E.  1041,  it  was  held  In 
relation  to  an  Interstate  shipment  that  the 
bill  of  lading  was  the  contract  between  the 
parties  to  the  shipment,  citing  Oa.,  Fla.  &  Ala. 
Ry.  Co.  v.  Bllsh  MUling  Co.,  241  U.  S.  190,  36 
Sup.  Ct.  641,  60  L.  Ed.  948;  while  in  the 
cases  of  Texas,  etc.,  R.  Go.  t.  Williamson  Ik 
Co.  (Tex.  Civ.  App.)  187  8.  W.  854,  and  N.  T. 
0.  R.  R.  Co.  v.  Mutual  Orange  Distributors, 
251  Fed.  230,  163  C.  C.  A.  386,  It  was  held 
that  the  bill  of  lading  constituted  the  contract 
for  carriage  between  the  parties,  for  actions 
for  the  breach  of  the  terms  of  whi<^  the 
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period  of  limitations  was  that  provided  for 
the  breach  of  contracts  In  writing.  We  find 
nothing  in  the  authorities  cited  by  the  ap- 
pellant which  militates  seriously  against 
these  views,  and  hence  are  entirely  satisfied 
that  this  action  was  commenced  in  time. 

[2]  As  to  the  second  point  urged  by  the  ap- 
pellant, to  the  efl'ect  that  the  plaintiff  did  not 
present  a  proper  claim  for  damages  against 
the  defendant  within  the  time  required  by  the 
terms  of  the  bill  of  lading,  we  find  that  the 
record  does  not  bear  out  this  contention, 
since  it  sufllclently  appears  that  written 
notice  of  the  claim  was  given  by  the  agent  of 
the  consignee  to  the  general  freight  agent 
of  the  delivering  carrier  at  the  time  of  the 
arrival  of  the  shipment  at  Its  'destination. 
Besides,  the  parties  to  this  appeal  have  not 
furnished  us  with  any  copy  of  the  bill  of  lad- 
ing Involved  In  this  case,  and  hence  we  can- 
not know  that  there  is  any  such  provision  in 
it  as  to  the  time  within  which  the  shipper's 
claim  for  damages  for  the  breach  of  Its  terms 
must  be  presented. 

No  other  points  being:  urged  upon  this  ap- 
peal, the  Judgment  is  affirmed. 

We  concur:  WASTE,  P.  J.;  KNIGHT, 
Judge  pro  tem. 


8HEEHAN  v.  BOARD  OF  POLICE  COM'RS, 
etc..  et  «i.    (Civ.  3155.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.  April  7,  1920.  Hearing 
Denied  by  Supreme  Court  June  8,  1920.) 

1.  Municipal  corporations  <g=» 1 87— Policeman 
retired  on  pension  has  vested  right  to  pension 
during  disability. 

Under  San  Francisco  Charter,  c.  10,  art.  8, 
I  S,  relative  to  police  pensions,  a  police  officer 
placed  on  the  retired  list  and  regularly  granted 
a  pension  on  proof  of  disabilities  had  a  vested 
right  to  retain  bis  place  on  the  retired  list  and 
to  have  his  pension  continued  until  his  disabili- 
ties should  have  ceased. 

2.  Mandamus  ®=>  107— Lies  to  compel  reten- 
tion of  policeman  on  retired  list  on  pension. 

A  police  officer  retired' on  a  pension  under 
San  Francisco  Charter,  c.  10,  art.  8i  |  3,  be- 
cause of  disabilities,  is  entitled  to  a  writ  of 
mandate  to  compel  the  board  of  police  com- 
miasioners  acting  as  a  board  of  police  relief 
and  pension  fund  commissioners  to  maintain 
him  in  his  position  as  a  retired  patrolman  and 
to  continue  to  pay  his  pension. 

3.  Municipal  corporations  $=9l87  —  Police 
board's  determination  that  disabilities  had 
ended  and  dismissal  of  policeman  for  failure 
to  report  held  void. 

As  the  San  Francisco  Charter  confers  on 
the  board  of  police  commissioners  no  power  to 
finally  determine  any  question  of  fact  in  oon- 
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nection  with  a  pension,  its  attempted  action, 
in  its  capacity  as  a  board  of  police  relief  and 
pension  fund  commissioners,  in  declaring  that 
a  retired  policeman's  disabilities  bad  ceased, 
witbout  any  proof  or  sbowing  on  tbe  subject 
and  contrary  to  the  practically  undisputed  fact, 
was  beyond  its  charter  powers,  and  its  acts  in 
so  declaring  and  in  ordering  him  to  report  for 
duty  and  in  dismissing  him  for  insubordination 
in  refusing  to  repor^  were  Toid. 

4.  Mandamus  $=93(12)— Lies  to  compel  rein- 
statement and  payment  of  police  pension 
though  oertlorari  would  also  He. 

Where  the  San  Francisco  board  of  police 
commissioners  acting  ez  officio  as  a  board  of 
police  relief  and  pension  fund  commissioners 
found  contrary  to  the  fact  that  a  retired  police- 
mail's  disabilities  had  ceased  and  ordered  him 
to  report  for  duty  and  dismissed  him  for  insub- 
ordination in  refusing  to  report,  the  policeman 
was  entitled  to  a  writ  of  mandate  to  compel  his 
reinstatement  and  payment  of  bis  pension, 
though  he  might  have  applied  for  a  writ  of  re- 
view to  test  the  jurisdiction  of  the  board  to 
make  such  orders, 

5.  Mandamus  €=3l4(i)— Presentation  of  claim 
for  poflce  pension  to  auditor  and  treasurer 
not  condition  precedent. 

As  under  San  Francisco  Charter,  c.  10,  art. 
8,  S  9,  daims  against  the  police  pension  fuind 
must  be  passed  on  by  the  board  of  police  re- 
lief and  pension  fund  commissioners,  a  police- 
man without  a  warrant  from  that  board  could 
not  apply  to  the  auditor  or  treasurer  for  pay- 
ment of  his  daim,  and  presentation  of  the  claim 
to  them  under  chapter  4,  art  8,  {  1,  was  not 
a  condition  precedent  to  hia  application  for  a 
w^t  of  mandate  to  compel  such  board  to  pay 
the  pension. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Proceeding  by  James  F.  Sbeeban  for  a  writ 
of  mandate  directed  to  tbe  Board  of  Police 
Commissioners  and  others.  From  a  judgment 
granting  the  writ,  defendants  appeal.  Af- 
firmed. 

Geo.  lAill,  City  Atty.,  and  Chas.  S.  Peery, 
Asst.  City  Atty.,  both  of  San  Francisco,  for 
appellants. 

Charles  J.  Heggerty  and  Knight  &  Heg- 
gerty,  all  of  San  Frandsco,  for  respondent. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  In  tbe  plalntUTs  favor  In  a  proceed- 
ing wbcreln  be  sought  and  obtained  a  writ 
of  mandate  requiring  tbe  defendants,  as  tbe 
board  of  police  commissioners  of  the  city  and 
county  of  San  Francisco,  to  restore  said  plain- 
tiff to  tbe  position  of  a  police  officer  of  and  in 
tbe  police  department  of  the  said  municipal- 
ity, and  also  to  restore  the  plaintiff. to  the 
pension  roll  of  the  police  and  pension  fund  of 
said  department,  and  to  pay  to  said  plaintiff 
his  accrued  pensions  as  a  retired  police  "ofla- 
cer,  amounting  to  tbe  sum  of  $4,600. 


Tbe  facts  of  tbe  case  are  embraced  In  the 
findings  of  the  court  which  may  be  summar- 
ized as  follows:  Tbe  plaintiff  was  appointed 
a  police  officer  of  tbe  police  department  of  tbe 
city  and  county  of  San  Francisco  on  Septem- 
ber 20, 1895,  and  continued  In  active  service  a* 
such  police  officer  until  August  1, 1899,  when 
be  was  Injured  In  the  performance  of  his  duty 
by  being  thrown  from  a  horse  which  be  was 
breaking  to  the  saddle  under  tbe  orders  of  his 
superior  officer,  and  which  said  horse  fell  up- 
on blm,  causing  severe  injuries  to  bis  head 
and  side,  resulting  in  a  total  deafness  in  bis 
right  ear  and  injuries  to  his  brain,  producing 
recurring  epileptic  convulsions.  Thereafter 
tbe  plaintiff  presented  to  tbe  said  board  of 
police  commissioners  bis  verified  petition,  ac- 
companied by  suitable  certificates  and  recom- 
mendations, requesting  his  retirement  upon  a 
pension  on  account  of  his  disabilities,  which 
his  examining  physician  certified  to  be  per- 
manent The  said  board  on  October  6,  1903, 
made  its  order  granting  said  petition  to  the 
effect  tliat  the  plaintiff  should  be  retired'  from 
further  service  In  the  police  department  until 
bis  disabilities  should  cease,  and  that  be  be 
paid  from  tbe  poUce  relief  and  pension  fund 
of  said  police  department  a  yearly  pension  of 
$600,  being  one-half  tbe  amount  of  salary  at- 
tached to  bis  rank  as  a  patrolman  In  said  de- 
partment at  the  time  of  his  said  Injuries.  On 
January  11, 1004,  tbe  said  board  of  police  com- 
missioners, who  are  also  ex  officio  the  board  of 
police  relief  and  pension  fund  commissioners, 
caused  a  subpoena  to  be  Issued  and  served  up- 
on the  plaintiff  requiring  him  to  appear  before 
them  on  tbe  afternoon  of  said  day,  and  show 
cause  why  be  should  not  be  restored  to  active 
duty  on  tbe  ground  that  his  said  disabilities 
bad  ceased.  Tbe  plaintiff  appeared  at  the 
time  appointed  In  response  to  said  subpoena, 
whereupon  be  was  Informed  by  said  board 
that  it  had  been  reported  to  It  that  tbe  plaln« 
tiff  had  been  for  some  time  prior  thereto  In 
the  employ  of  the  United  Railroads  of  San 
Francisco  in  a  professional  capacity,  viz.,  that 
of  an  attorney  at  law.  The  plaintiff  admitted 
ttiat  since  his  retirement  from  active  duty  as 
a  police  officer  he  bad  become  an  attorney  at 
law  and  was  employed  as  sucb  by  the  United 
Railroads,  but  stated  that  his  disabilities  for 
service  as  a  police  officer  had  not  ceased,  and 
that  he  was  still  unable  to  perform  the  duties 
of  a  patrolman  In  the  department;  and  he 
then  applied  for  a  bearing  before  said  board 
upon  a  day  set  when  be  could  produce  wit- 
nesses and  prove  bis  continuing  disability  for 
such  service.  Tbe  board  of  police  commis- 
sioners refused  this  application  and,  there- 
upon, sitting  as  a  board  of  police  relief  and 
pension  fund  commissioners,  ordered  the 
plaintiff  to  report  on  January  12,  1904,  to 
Dr.  O.  W.  Jones,  the  police  surgeon,  for  tbe 
purpose  of  physical  examination,  and  to  fur- 
ther report  to  said  board ,  at .  their  regular 
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meetliig  to  be  held  In  the  evening  of  the  last-t  board  of  police  commissioners  for  want  of 
named  day.  The  plaintiff  endeavored  to  com- 1  Jurisdiction  in  the  board  to  make  tlie  same, 
ply  with  this  direction  as  to  his  examination !  Opou  the  hearing  of  the  plaintiff's  petitiod 
by  the  police  surgeon,  bat  the  latter  refused  j  for  a  writ  of  mandate  in  this  case,  it  was 
to  set  a  date  for  said  examination  earlier  affirmatively  made  to  appear  that  the  plain- 


than  January  16,  1904,  at  which  time  the 
plaintiff  was  to  appear  to  be  examined  by 
him.  On  the  evening  of  January  12, 1904,  the 
plaintiff  appeared  before  said  hoard,  sitting 
as  police  relief  and  pension  fund  commission- 
ers, according  to  their  direction,  and  inform- 
ed them  of  his  inability  to  procure  said  exam- 
ination by  the  police  surgeon  before  January 
15,  1904,  and  requested  a  postponement  of  his 
matter  until  that  time.  This  request  was  re- 
fused and  an  Immediate  bearing  ordered  to  be 
proceeded  with,  to  which  the  plaintiff  ob- 
jected upon  the  ground  of  the  shortness  of  the 
time,  the  absence  of  his  attorney  to  represent 
him,  and  of  his  witnesses,  and  requested  a 
continuance  until  he  could  procure  the  at- 
tendance of  these.  This  request  the  board 
also  denied,  and  thereupon  proceeded,  with- 
out any  further  hearing  or  trial  or  investiga- 
tion, and  without  any  examination  of  the 
facts  of  the  case,  to  pass  a  resolution  purport- 
ing to  restore  the  plaintiff  to  active  duty  in 
the  police  department  of  the  dty  and  county 
of  San  Francisco  as  a  patrolman,  and  to  order 
the  plaintiff  to  report  to  the  chief  of  police  on 
the  following  day  for  assignment  to  active 
duty  as  such.  Plaintiff  did  not  report  to  the 
chief  of  police  In  accordance  with  said  order, 
and  thereupon  charges  of  insubordination 
were  presented  by  the  chief  of  police  to  said 
board  of  police  commissioners  for  the  plain- 
tiffs said  failure  to  report  for  active  duty. 
These  charges  were  set  for  bearing  by  and  Be- 
fore the  board  of  police  commissioners  for 
January  26, 1904,  and  came  on  for  hearing  on 
the  evening  of  said  day,  whereupon  plaintiff 
appeared  and  objected  to  said  proceedings  up- 
on the  ground  of  want  of  Jurisdiction  in  the 
said  board  to  make  their  said  order  restoring 
him  to  active  duty,  and  hence  of  a  want  of 
jurisdiction  in  them  to  try  him  upon  the 
charge  of  insubordination  for  any  disobedience 
of  said  former  order.  The  board  of  police 
commissioners  overruled  his  said  objection, 
and  at  once  proceeded  to  find  the  plaintiff  guil- 
ty of  Insubordination  and  to  dismiss  him  from 
tlie  department.  The  plaintiff  thereafter  de- 
manded of  said  board  that  they  vacate  and  set 
aside  their  said  several  resolutions,  and  also 
repeatedly  demanded  his  restoration  to  the 
pension  roll  as  a  retired  police  officer  and  the 
payment  of  his  accruing  pension  as  such.  All 
of  these  demands  were  refused,  wherenpon 
the  plalnUff  Instituted  this  proceeding  in 
mandamns  to  compel  his  restoration  and  rein- 
statement as  a  retired  police  officer,  and  also 
to  compel  the  payment  of  his  accrued  and  ac- 
cruing pensions  as  such.  He  also  Instituted 
a  proceeding  In  the  nature  of  a  writ  of  review 
to  have  axmnlled  the  aforesaid  orders  of  the 


tiff's  disabilities  which  had  led  to  his  original 
retirement  from  active  service  in  the  depart- 
ment had  not  ceased  but  still  existed,  and  that 
by  reason  thereof  the  said  plaintiff  continued 
to  be  unable  to  perform  active  duty  as  a 
patrolman  in  said  department.  It  was  also 
conceded  at  the  trial  that  there  was  at  all 
times  in  the  police  relief  and  pension  fund 
sufficient  money  to  have  paid  the  plaintiff's 
pension  if  he  should  be  found  entitled  to  the 
same. 

Upon 'the  foregoing  facts  as  found  by  the 
trial  court  it  rendered  its  Judgment  in  the 
plaintiff's  favor,  directing  a  writ  to  Issue  as 
prayed  for,  and  from  such  Judgment  the  de- 
fendants have  prosecuted  this  appeal. 

The  charter  of  the  city  and  county  of  San 
Frandsoo  provides  in  section  3,  c.  10,  art  8, 
thereof,  that — 

"Any  member  of  the  department  who  shall 
become  physically  disabled  by  reason  of  any 
bodily  injnry  received  in  the  performance  of  Us 
duty  upon  filing  with  the  commissioners  a  veri- 
fied petition  setting  forth  the  facts  constituting 
such  disability  and  the  cause  thereof,  accompa- 
nied by  a  certificate  signed  by  the  chief  of  po- 
lice, the  captain  of  the  company  to  which  he 
belongs,  and  by  two  regularly  certified  physi- 
cians of  the  city  and  county  recommending  bis 
retirement  upon  a  pension  on  account  of  such 
disability,  may  be  retired  from  the  department, 
upon  an  annual  pension  equal  to  one-half  the 
amount  of  salary  attached  to  the  rank  which 
he  may  have  held  three  years  prioV  to  the  date 
of  such  retirement,  to  be  paid  to  him  during 
his  life  and  to  cease  at  his  death.  In  case  his 
disability  shall  cease,  his  pension  shall  cease, 
and  he  shall  be  restored  to  the  service,  in  the 
rank  he  occupied,  at  the  time  of  his  retire- 
ment." 

[1,2]  In  the  case  of  Kavanngh  v.  Board  of 
Police  Pension  Fund  Ck>mmissloners,  134  Cal. 
50,  66  Pac.  86,  it  was  held  that  a  person  en- 
titled to  a  pension  from  the  police  pension 
fimd  of  the  police  department  of  the  city  and 
county  of  San  Francisco  had  a  vested  right 
to  snch  i)ensIon  which  could  not  be  taken 
away  by  subsequent  changes  in  the  charter. 
It  is  true  that  this  ruling  was  made  in  the 
construction  of  a  former  statute  creating  a 
police  pension  fiud  in  said  municipality 
(Stats.  1889,  p.  66);  but  the  Supreme  Court, 
in  the  case  of  French  t.  Cook,  173  Cal.  126, 
160  Paa  411,  points  out  that  the  provisions 
of  the  present  charter  of  the  said  dty  and 
county  are  BO  far  similar  to  those  of  the  earli- 
er statute  as  to  Justify  the  api^icatlon  of  said 
former  case  to  the  charter  in  its  present  form. 
The  plaintiff  herein  having  been  regularly 
granted  his  pension  upon  proof  of  bis  disabili- 
ties had,  therefore,  a  vested  right  to  retain 
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his  place  upon  the  retired  list  and  to  have  his 
pension  continued  until  his  disabilities  should 
have  ceased.  This  being  so,  the  plaintiff,  so 
long  as  his  disabilities  continued,  would  have 
been  entitled  to  a  writ  of  mandate  to  compel 
the  board  of  police  commissioners,  acting  as  a 
board  of  police  relief  and  pension  fund  com- 
missioners, to  maintain  him  in  said  position 
as  a  retired  patrolman  and  to  continue  to  pay 
his  pension.  French  v.  Cook,  supra.  In  the 
case  last  above  cited  the  Supreme  Court 
points  out  that  there  is  no  provision  in  the 
present  charter  of  San  Francisco  confiding  to 
the  board  of  police  commissioners,  acting  in 
any  of  its  capacities,  the  power  to  finally  de- 
termine any  question  of  fact  in  connection 
with  such  a  pension. 

"The  board  is  apparently  in  the  same  posi- 
tion," says  the  court,  "with  relation  to  such  a 
matter  as  is  any  officer  required  by  law  to  do  a 
prescribed  act  in  a  certain  contingency,  where 
no  special  method  is  provided  by  law  for  the 
ascertainment  of  the  facts.  Under  such  cir- 
cumstaoces  it  may  often  be  true  that  there  is 
uncertainty  or  dispute  as  to  the  facts,  but  in 
such  a  case  the  only  resort  of  the  officer  is 
such  investigation  as  he  may  be  able  to  himself 
make  for  the  purpose  of  determining  his  own 
course  of  action.  His  determination  as  to  the 
facts,  however,  is  not  effectual  for  any  other 
purpose.  If  not  satisfied  as  to  the  evidence  of 
the  essential  facts  he  may  refuse  to  act  until 
required  to  do  so  by  the  judgment  of  some  tri- 
bunal invested  with  the  power  to  finally  deter- 
mine such  controversy,  but  before  such  tri- 
bunal any  conclusion  to  which  he  may  have 
come  on  the  facts  has  no  legal  force  whatever. 
The  sole  question  there  is  whether  the  facts 
are  in  reality  such  as  to  require  the  perform- 
ance of  the  act,  and  this  altogether  regardless 
of  the  officer's  conclusion  as  to  the  facts.  The 
party  having  a  vested  right  in  the  performance 
of  the  act,  if  the  facts  are  as  claimed  by  him, 
has  also  the  right  to  have  his  claim  as  to  the 
facts  judicially  determined.  The  functions 'of 
the  board  in  such  a  matter  as  this  are  really 
ministerial  only,  and  come  under  the  same 
principle  as  would  apply  in  the  case  of  a  county 
or  city  auditor,  in  so  far  as  any  finality  to  its 
conclusions  are  concerned.  •  •  •  •  As  we 
read  the  charter  it  gives  no  judicial  function 
whatever  to  the  board  in  such  a  matter  as  this, 
confers  upon  it  no  authority  to  hear  and  deter- 
mine a  controversy  in  a  judicial  sense.  It  is 
not  a  board  or  tribtmal  by  law  vested  with  au- 
thority to  decide  a  question,  and  herein  lies  the 
distinction  between  this  case  and  the  cases  cited 
in  which  it  was  substantially  held  that  the  stat- 
ute was  to  be  construed  as  submitting  the  ques- 
tion to  the  decision  of  the  board  or  officer.  To 
hold  in  accord  with  defendants'  claim  in  this 
connection  would  be,  as  we  read  the  charter,  to 
hold  that  any  officer  authorized  and  required 
by  law  to  do  a  prescribed  act  upon  a  prescribed 
contingency,  where  no  method  is  specially  pro- 
vided for  tlie  ascertainment  of  the  facts,  is  in- 
vested with  the  power  to  judidally  determine 
the  facts,  and  that  his  conclusion  is  a  judicial 
determination  as  to  the  facts.  Such  has  never 
been  declared  to  be  the  law." 


[3,4]  Giving  to  this  language  of  the  Sn- 
preme  Court  full  force  and  effect  In  Its  appli- 
cation to  the  facts  of  this  case,  we  are  con- 
strained to  hold  that  the  attempted  action  of 
the  board  of  police  commissioners,  acting  in 
the  capacity  ex  officio  of  a  board  of  police  re- 
lief and  pension  fund  commissioners,  in  de- 
claring that  the  plaintiff's  disabUitles  had 
ceased  without  any  proof  or  showing  upon  the 
subject,  and  in  the  face  of  the  practically  un- 
disputed fact,  as  shown  by  the  trial  r  of  this 
case,  that  the  plaintiff's  disabilities  had  not 
ceased,  was  entirely  beyond  their  charter 
powers,  and  hence  that  their  attempted  acta 
in  so  declaring  and  in  seelslng  to  compel  the 
plaintiff  to  report  for  duty  as  a  patrolman, 
and  In  ordering  bis  dismissal  from  the  de- 
partment for  alleged  Insubordination  In  refus- 
ing to  obey  Its  order  to  so  report  for  duty, 
were  each  and  all  void.  Being  so,  the  plain- 
tiff had  a  right  to  a  writ  of  mandate  to  com- 
pel said  board  to  reinstate  him  in  his  position 
as  a  .retired  police  ofllcer  and  to  compel  the 
payment  of  his  pension.  That  he  may  have 
had  also  the  right  to  aroly  for  a  writ  of  re- 
view to  test  in  that  form  of  limited  Inquiry 
the  Jurisdiction  of  the  board  to  make  its  said 
several  orders  cannot  be  held  to  have  depriv- 
ed him  of  his  larger  and  more  fully  effective 
remedy  by  way  of  a  writ  of  mandate.  We 
are  therefore  of  the  opinion  that  the  trial 
court  was  correct  In  holding  upon  the  practi- 
cally undisputed  facts  before  It  that  the 
plaintiff  was  entitled  to  such  a  writ. 

[S]  As  to  the  appellants'  contention  that  the 
plaintiff,  conceding  his  right  to  his  writ  re- 
storing him  to  his  place  upon  the  retired  list, 
is  not  entitled  to  that  portion  of  the  relief 
granted  as  gives  him  the  right  to  recover  his 
accrued  pension  for  tlie  reason  that  he  was 
not  shown  {o  have  compiled  with  section  1, 
c.  4,  art.  3,  of  the  Charter,  requiring  the  pres- 
entation of  all  claims  upon  the  treasury  of 
said  municipality  to  the  auditor  and  treasurer 
thereof  within  a  limited  period  after  the  de- 
mand became  due  and  payable,  we  are  of  the 
opinion  that  this  contention  has  no  merit 
We  are  cited  to  the  case  of  Geimann  v.  Board 
of  Police  Commissioners,  158  Cal.  748,  112 
Pac.  553,  as  supporting  the  appellants.'  con- 
tention in  this  regard.  But  we  think  a  clear 
distinction  exists  between  that  casQ  and  the 
case  at  bar,  since,  as  pointed  out  in  that  ca^e, 
the  plaintiff  therein  was  urging  a  salary 
claim  as  a  police  officer  which  did  not  require 
approval  by  the  board. of  police  commission- 
ers ttefore  presentation  to  the  auditor  In  ac- 
cordance with  the  requirements  of  the  sectloa 
of  the  charter  above  referred  to;  while  In 
the  instant  case  the  charter  (section  9,  c.  10, 
art  8)  speciflcally  requires  that  claims  against 
the  pension  fund  shall  be  passed  on  by  the 
board  of  poll(»  relief  and  pension  fund  com'> 
mlssioners,  who  shall  Issue  warrants  to  the 
persons  entitled  thereto.  It  is  clear  that 
until  the  i)er8on  entitled  to  such  pension  had 
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Tecdved  from  that  t)ody  bis  warrant,  he  could 
not  have  applied  to  the  auditor  or  treasurer 
of  the  municipality  for  payment  of  his  claim. 
The  undisputed  proofs  in  this  case  show  that 
the  plaintiff  mafle  repeated  demands  upon  the 
said  board  for  the  Issuance  of  bis  pension 
warrant,  which  demands  were  refused.  He 
could  not  do  more  under  the  charter,  and 
hence  was  entitled  to  a  writ  of  mandate  com- 
pelling the  action  of  said  board  In  this  respect 
also. 
Judgment  affirmed. 


We   concur: 
Judge  pro  tem. 


WASTE,  P.   J.;    GOSBEY, 


8HEEHAN  V.  BOARD  OF  POLICE  COM'RS, 
atok,  at  al.     (Civ.  3156.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tision  1,  California.  April  7,  1920.  Hearing 
Denied  by  Sapreme  Court  June  3,  1020.) 

Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;.  James  M.  Troutt,  Judge. 

Proceeding  by  James  F.  Sheelian  against  the 
Board  of  Police  Commissioners  ^nd  others  for 
a  writ  of  mandate  requiring  the  restoration  of 
the  petitioner  to  the  San  Francisco  police 
force  and  pension  roll.  From  a  judgment 
granting  the  writ,  defendants  appeal.    Affirmed. 

George  Lull,  City  Atty.,  and  Chas.  S.  Peery« 
Asst.  City  Atty.,  both  of  San  Francisco,  for  ap- 
pellants. 

Charles  3.  Heggerty  and  Knight  &  Heggerty, 
all  of  San  Francisco,  for  respondent 

PER  CURIAM.  The  facU  in  this  case  are 
identical  with  those  set  forth  in  the  case  of 
Sheeban  ▼.  Board  of  Police  Commissioners  (No. 
3155)  190  Pac.  61,  this  day  decided  by  this 
court,  and  on  the  authority  of  that  case  the 
Judgment  la  affirmed. 


KELLEY   V.    60LD8CHMIDT    at   ar. 
(Civ.  2081.) 

(Distrlrt  Court  of  Appeal,  Third  District.  C!aU- 

fomia.    April  S,  1020.    Hearing  Denied 

by  Supreme  Court  June  7,  1020.) 

I.  fluaranty  ®=3|— An  Independent  contract. 

A  guaranty  is  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person, 
and  a  person  may  become  the  guarantor  even 
without  the  knowledge  or  consent  of  the  prin- 
cipal, under  Civ.  Code,  §{  2787,  278&  It  is 
therefore  an  independent  contract,  and  an  ac- 
tion on  a  guaranty  is  one  with  which  the  prin- 
cipal debtor  has  nothing  to  do. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guar- 
anty.] 


2.  Guaranty  <S=975— Creditor  may  resort  ei- 
ther to  guarantor  or  security  furnished  by 
principal. 

Where  a  debt  secured  by  a  mortgage  or 
trust  deed  is  guaranteed,  the  creditor  may  re- 
sort either  to  the  security  or  the  contract  of 
guaranty;  a  guarantor  not  having  the  right 
given  a  surety  by  Civ.  Code,  |  2850,  to  compel 
the  holder  of  security  to  apply  the  same  to 
the  payment  of  the  debt 

3.  Mortgages  is=3ll8  —  Subseiinently  giveo 
mortgage  must  express  intent  to  secure  per- 
formance of  contract  of  guaranty. 

To  Justify  a  court  in  holding  that  the  pur- 
pose of  a  mortgage  or  trust  deed  given  subse- 
quently to  the  execution  of  a  contract  of  guar- 
anty was  to  secure  the  performance  of  the  con- 
tract of  guaranty,  such  intent  must  be  express- 
ed clearly  and  unequivocally  in  the  mortgage 
or  trust  deed. 

4.  Mortgages  $=3 118  — Subsequently  gIvM 
trust  deed  held  not  Intended  to  secure  per- 
formance of  contract  of  guaranty. 

A  trust  deed  given  by  principal  debtor  sub- 
sequent to  the  execution  of  a  contract  of  guar- 
anty "to  secure  the  payment  to  H.  of  the  debts 
evidenced  by  two  notes,"  etc.,  lield  not  to  show 
an  intent  to  secure  the  performance  of  the  con- 
tract of  guaranty  as  well  as  payment  of  the 
note,  although  the  declaration  of  trust  set  out 
not  only  the  notes,  but  also  the  contracts  of 
guaranty;  the  latter  being  indorsed  on  the  back 
of  the  notes. 

Appeal  from  Superior  Court,  Los  Angeles 
C!ounty;   Grant  Jackson,  Judge. 

Action  by  H.  B.  Kelley  against  Max  (Sold- 
Schmidt  and  another,  individually  and  as 
copartners  doing  business  under  the  ficti- 
tious firm  name  and  style  of  Goldschmidt 
Bros.  From  an  order  denying  their  motion 
to  discbarge  an  attachment,  defendants  ap- 
peal.   Affirmed, 

Ernest  C.  Griffith,  Loewenthal,  Loeb  ft 
Walker,  and  Loewenthal,  Collins  &  Loewen- 
thal, all  of  Los  Angeles,  for  appellants. 

Benjamin  E.  Page  and  Arthur  C.  Hurt, 
both  of  Los  Angeles,  for  respondent. 

HART,  J.  The  appeal  in  this  action  is 
prosecuted  by  defendants  H.  H.  (ioldschmldt 
and  Goldschmidt  Broe.  from  an  order  made 
by  the  superior  court  in  and  for  the  county 
of  Los  Angeles,  on  August  7,  1917,  denying 
a  motion  made  by  said  defendants  to  dis- 
charge an  attachment  theretofore  levied  up- 
on certain  personal  property  belonging  to 
them. 

The  complaint  was  filed  on  the  20th  day 
of  June,  1917,  against  the  above-named  de- 
fendants and  one  Milton  Knuffman,  but  on 
the  16th  day  of  July,  1917,  plaintiff  caused 
the  action  to  be  dismissed  as  against  said 
defendant  Kauffman.  From  that  time  on 
the  action  was  against  the  guarantors  alone, 
and  consequently,  upon  the  contract  of  guar- 
anty only,  and  thus  the  action  stood  when 
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tile  notice  of  the  motion  to  discharge  the  at- 
tachment was  given  on  August  1,  1917. 

The  complaint  was  in  two  counts,  in  the 
first  of  which  it  was  alleged  that,  on  or 
about  the  17th  day  of  August,  1915,  at  the 
dty  of  Los  Angeles,  defendant  Kauffman, 
for  a  valuable  consideration,  executed  and 
delivered  to  Hellman  Commercial  Trust  & 
Savings  Bank,  a  corporation  (hereinafter 
called  the  bank),  his  promissory  note  in 
writing  for  the  sum  of  $19,000,  payable  on 
demand;  that  thereafter,  for  a  valuable  con- 
sideration, said  Iwnk  assigned  and  transfer- 
red the  said  note  to  plaintiff;  that  the  sum 
of  $5,000  was  paid  upon  said  note;  and  that 
at  the  date  of  the  commencement  of  the  ac- 
tion there  was  due  thereon  the  sum  of  $14,- 
000. 

In  the  second  count  of  the  complaint  it 
was  alleged  that,  contemporaneously  with 
the  making  of  said  promissory  note  and  as 
a  part  of  the  same  transaction,  the  defend- 
ants Goldschmldt  delivered  to  said  bank 
their  written  contract  of  guaranty,  indorsed 
upon  the  back  of  said  note,  by  which  they 
guaranteed  "the  payment  of  the  witliln  note 
or  any  renewal  or  extension  thereof,  and  all 
expenses  of  collection  thereof,"  and  also 
agreed  to  pay  reasonable  attorney's  fees  in 
case  suit  was  brought  to  enforce  the  guar- 
anty. The  assignment  of  said  guaranty  to 
plaintiff  was  alleged,  as  well  as  demand  up- 
on defendants,  on  the  17th  day  of  Movember, 
1916,  that  said  note  be  paid,  and  $1,400 
was  asserted  to  be  a  reasonable  fee  to  be 
paid  plaintilTB  attorneys. 

On  June  22,  1917,  plaintiff  filed  an  affida- 
vit for  attachment,  in  which  he  stated: 

"That  defendants  in  the  said  action  are  in- 
debted to  liim  in  the  sum  of  $14,585.27 
*  *  *  upon  an  express  contract,  for  the  di- 
rect payment  of  money,  to  wit,  upon  a  promls- 
Bory  note  and  contract  of  guaranty,  and  that 
such  contract  was  made  and  is  payable  in  this 
state,  and  that  the  payment  of  tlie  same  has  not 
been  secured  by  any  mortgage  or  lien  appn  real 
estate  or  personal  property,  or  any  pledge  of 
personal  property.    ♦    •    • " 

Accompanying  said  affidavit  was  a  "State- 
ment to  Clerk,"  directing  that  an  attachment 
be  levied  upon  certain  real  property  in  the 
county  of  Orange,  describing  it.  On  the  25th 
of  June,  1917,  another  "Statement  to  Clerk" 
was  delivered  to  the  county  clerk,  directing 
the  attacliment  of  the  wholesale  liquor  es- 
tablishment of  Ooldschmidt  Bros,  in  Los 
Angeles ;  "also  run  a  personal  property  gar- 
nishment directed  to  the  Title  Insurance  & 
Trust  Company." 

The  return  of  the  sheriff  showed  that  he 
levied  said  writ  of  attachment  on  "all  mon- 
eys, goods,  credits,  debts  due  or  owing,  or 
any  other  personal  prc^erty  belonging  to 
the  defendants,  or  either  of  them,  in  the 
possession  of  or  under  the  control  of  Title 
Insurance  &  Trust  Company,"  and  that  he 
also  attaclied  the  "stock  of  liquors,  store 


fixtures  and  all  other  personal  property  lo- 
cated" in  the  dty  of  Los  Angeles  in  the  pos- 
session of  defendants  Ooldschmidt  Bros. 

On  August  1,  1917,  the  defendants  Gold- 
Bdimidt  served  and  filed  a  notice  of  motion 
to  discharge  attachment,  supported  by  the 
affidavit  of  Herman  H.  Ooldschmidt,  one  of 
the  defendants,  in  which  it  was  stated  that, 
after  the  signing  by  Ooldschmidt  Bros,  of 
said  contract  of  guaranty,  Yaienda  Oroves 
Company,  a  corporation,  to  secure  the  re- 
payment of  the  indebtedness  arising  out  of 
said  promissory  note  and  said  contract  of 
guaranty,  conveyed  to  said  bank  certain  real 
property  described  in  a  declaration  of  trust, 
and  that  said  bank  accepted  said  declaration 
of  trust  "Attiant  states  tliat  said  real 
property  is  still  subject  to  the  lien  afore- 
said, and  the  statement  made  by  plaintiff  in 
his  affidavit  for  attachment  that  payment 
of  the  alleged  contract  on  which  suit  was 
brought  has  not  been  secured,  is  erroneous." 

Attached  to  said  affidavit  was  a  copy  of 
said  declaration  of  trust,  in  which  said  bank 
certified  and  declared  that  it  had  received 
and  accepted  from  tlie  Yaienda  Groves  Com- 
pany, the  trustor,  deeds  conveying  to  said 
trustee  certain  real  property  in  the  county 
at  Los  Angeles  (describing  two  parcels  of 
land,  the  first  of  which  was  subject  to  a 
mortgage  of  $90,000  and  the  second  to  a 
mortgage  of  $85,000),  in  trust  for  the  follow- 
ing purposes:  First,  to  secure  the  payment 
to  the  bank  "of  the  debts  evidenced  by  two 
notes,  for  $19,000  and  $2,000,  respectively," 
said  note  for  $19,000  being  the  one  herdn 
sued  upon.  The  contract  of  guaranty  sign- 
ed by  Ooldschmidt  Bros,  on  the  back  of  said 
note  is  also  reproduced.  The  note  for  $2,000 
bore  date  January  28,  1916,  and  was  signed 
by  Milton  Kauffman  and  Isaac  Kauffman, 
and  contained  a  guaranty  signed  by  Max 
Goldschmldt.  Second,  after  the  payment  in 
full  of  the  debts  evidenced  by  said  notes,  to 
secure  the  payment  of  a  certain  note  of  the 
Valencia  Groves  Ck)mpany  to  David  S.  Unruh 
for  the  sum  of  $2,155.12. 

The  single  question  presented  hinges  on 
the  real  meaning  and  scope  of  the  trust 
deed.  The  appellants  contend  that  the  dec- 
laration of  trust  was  Intended  to  secure  pay- 
ment, not  only  of  the  promissory  notes  re- 
ferred to  in  said  declaration  (one  executed 
by  Milton  Kauffman  and  the  other  by  Milton 
and  Isaac  Kauffman),  but  also  the  perform- 
ance of  the  conditions  of  each  of  the  guar- 
anties Indorsed  on  said  notes,  the  one  by 
Goldschmldt  Bros,  by  Max  Goldschmldt,  and 
the  other  by  Max  Ooldschmidt.  The  posi- 
tion of  the  appellants  is  that  the  provision- 
in  the  declaration  of  trust,  to  wit,  "To  se- 
cure the  payment  to  Hellman  Commerdal 
Trust  &  Savings  Bank  •  •  •  of  the 
debts  [italics  ours]  evidenced  by  two  notes," 
etc.,  can  reasonably  be  given  no  other  con- 
struction than  that  It  means  and  was  in- 
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tended  to  mean  that  tlie  security  afforded 
by  the  said  declaration  was  to  Include  and 
cover,  not  imiy  the  promissory  notes,  but  the 
performance  of  the  contracts  of  guaranty. 
With  this  view  of  the  provision  referred  to 
we  are  unable  to  agree. 

[1]  A  guaranty  is  a  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another 
person  (CIt.  Code,  {  2787),  and  a  person  may 
become  a  guarantor  even  without  the  knowl- 
edge or  consent  of  the  principal  (Civ.  Code, 
{  2788).  A  guaranty  Is  therefore  an  inde- 
pendent contract — that  is,  entirely  Inde- 
pendent of  any  contract  of  debt  the  payment 
of  which  Is  thus  assured,  and  It  follows  that 
an  action  on  a  guaranty  such  as  the  one 
Involved  herein  Is  upon  an  Independent  con- 
tract of  the  guarantor  with  which  the  prin- 
cipal debtor  has  nothing  to  do.  "The  lia- 
bility of  the  guarantor  depends  entirely  up- 
(Hi  the  terms  of  his  contract  of  guaranty, 
and  'there  is  no  privity,  or  mutuality,  or 
joint  liability  between  the  principal  debtor 
and  his  guarantor.' "  Cooke  v.  Mesmer,  164 
Clal.  332,  340,  128  Pac.  917,  920.  See,  also, 
Adams  v.  Wallace,  119  Cal.  67,  51  Pac.  14; 
Klnsel  V.  Ballou,  151  Cal.  762,  91  Pac.  620. 

[2]  A  mortgage  or  a  trust  deed  given  to 
secure  the  performance  of  an  obligation  to 
pay  money  and  a  guaranty  given  for  the 
some  purpose  are  each  Intended,  of  course, 
to  subserve  the  same  purpose,  and  where 
both  are  given  to  secure  one  single  obliga- 
tion of  that  character,  the  one  operates 
merely  as  additional  security  to  the  other. 
But  the  creditor  may  resort  either  to  the 
one  or  the  other  to  enforce  the  payment  of 
the  money  to  secure  the  payment  of  which 
both  were  given.  In  case  of  a  contract  of 
surety  executed  to  secure  the  performance 
of  the  obligation  which  is  also  secured  by  a 
mortgage  or  other  collateral  security  the 
law  is  different  In  the  latter  case,  the 
holder  of  the  mortgage  or  other  security 
would  be  compelled  to  apply  to  the  payment 
of  the  debt  the  property  of  the  debtor  which 
had  been  mortgaged  to  secure  the  debt  Civ. 
Code,  S  2850;  Adams  v.  Wallace,  supra. 
Such,  however,  is  not  the  case  as  to  a  guar- 
antor, as  we  have  shown. 

[3,4]  In  view  of  the  character  and  effect 
of  a  contract  of  guaranty,  as  above  Indicat- 
ed— that  Is,  that  it  creates  an  obligation 
wholly  Independent  of  that  of  the  debt  which 
it  Is  given  to  secure — there  would  have  to  be 
to  that  effect  a  clear  and  unequivocal  intent 
expressed  in  a  mortgag»  or  a  trust  deed 
given  to  secure  the  payment  of  a  large  sum 
of  money,  where  there  has  also  been  given  'a 
guaranty  for  the  payment  of  the  same  debt, 
to  justify  a  court  in  holding  that  the  pur- 
pose of  the  mortgage  or  trust  deed,  given 
subsequently  to  the  execution  of  the  con- 
tract of  guaranty,  was  to  secure  payment, 
sot  only  of  the  promissory  note  evidencing 


such  debt,  but  also  to  secure  the  perform- 
ance of  the  contract  of  guaranty.  This  is 
true  because  the  guaranty  is  itself  security 
for  the  payment  of  the  same  debt  It  is 
hardly  supposable  that  in  such  case  proper- 
ty would  be  hypothecated  to  secure  a  se- 
curity already  in  existence  to  secure  the 
debt  to  secure  the  payment  of  which  such 
property  is  hyi>othecated.  No  such  Intent  is 
clearly  and  unequivocally  expressed  in  the 
instrument  involved  herein.  The  word 
"debts"  we  think  it  is  clear,  from  a  fair  and 
reasonable  construction  of  the  declaration 
of  trust,  means,  and  was  intended  to  mean, 
the  debts  created  by  the  notes  themselves, 
and  was  not  intended  to  refer  to  and  Include 
the  obligations  created  by  the  guarantors 
by  their  contracts  of  guaranty.  It  Is  true 
the  declaration  of  trust  sets  out  therein,  not 
only  the  notes,  but  also  the  contracts  of 
guaranty,  but  the  latter  contracts  were  in- 
dorsed on  the  back  of  the  notes,  and  it  was 
not  only  proper,  but  necessary,  as  a  matter 
of  description — that  is,  for  the  purpose  of 
describing  the  notes  to  secure  the  payment 
of  which  the  trust  deed  was  given — to  in- 
sert in  the  declaration  of  trust  the  contracts 
of  guaranty. 

'  Our  conclusion  is  that  the  motion  to  dis- 
solve the  attachment  was  properly  denied, 
and  the  order  denying  said  motion  is  ac- 
cordingly afilrmed. 

We  concur:    ELLISON,  Presiding  Judge 
pro  tem;    BURNETT,  J. 


EDWARDS  V.  GUARANTY  TRUST  &  SAV- 
INGS BANK.    (CIv.  3192.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  April  12,  1920.  Hear- 
iag  Denied  by  Supreme  Court  June  10,  1920.) 

Gifts  «=s32(l)  —  No  gift  where  drawer  gave 
check  to  payee,  but  payee  did  not  cash  it  be- 
fore drawer's  death. 

There  was  no  valid  gift  where  the  donor's 
check,  given  to  the  payee  as  a  gift,  and  pre- 
sented to  the  drawee  bank  prior  to  drawer's 
death,  was  not  accepted  or  paid  before  such 
death,  although  payment  was  rejected  without 
any  malicious  or  wrongful  intent  for  a  reason 
later  shown  to  be  incorrect 

Appeal  from  Superior  Court  Los  Angelea 
County;  Fred  H.  Taft,  Judge. 

Action  by  W.  S.  Edwards  against  the  Guar- 
anty Trust  &  Savings  Bank,  as  executor. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. 

Vincent  B.  Vaughan  and  Lewis  Crulck- 
shank,  both  of  Los  Angeles,  for  appellant 

F.  A.  Knight  of  Long  Beach,  for  re- 
spondent 


4=3For  other  cases  see  same  topic  and  KBT-NUIIBBR  In  all  Key-Numbered  DIgfests  and  Indexes 
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THOMAS,  J.  This  te  an  action  brought 
by  plaintiff  against  defendant  as  executor  of 
the  estate  of  benjamin  Lezer  Llveson,  de- 
ceased, on  a  "rejected  claim,"  evidenced  tiy  a 
check  given  to  plaintiff  by  the  deceased  on 
February  28,  1916,  In  the  sum  of  $4,000,  and 
intended  as  a  gift  to  plaintiff. 

Prora  the  record  It  appears  that  on  March 
2,  1916,  the  plaintiff  deposited  the  check  In 
question  with  the  National  Bank  of  Long 
Beach  for  collection ;  that  on  March  3,  1916, 
the  check  was  presented  to  the  bank  on  which 
It  was  drawn,  and  In  which  It  Is  conceded  the 
deceased  had  on  deposit  a  sum  approximating 
?9,000,  and  by  said  bank  payment  thereof  re- 
fused, the  check  being  returned  marked  "sig- 
nature Incorrect";  and  that  on  March  4, 1916, 
Llveson,  the  drawer,  died. 

The  case  was  tried  to  the  court  without  a 
Jury,  and  tindlngs  and  Judgment  were  in 
favor  of  the  plaintiff  as  prayed  for.  The  ap- 
peal is  from  the  Judgment  so  entered,  on  the 
Judgment  roll  alone.  There  Is  Just  one  point, 
and  that  one  of  law,  in  this  case.  The  ques- 
tion with  which  we  are  here  confronted  is: 
Can  a  check,  given  to  the  payee  as  a  gift,  and 
presented  to  the  drawee  prior  to  the  death 
of  the  drawer,  and  not  accepted  or  paid,  but 
payment  of  which  was  rejected  for  any  or  no 
reason,  constitute  a  valid  gift  Inter  vivos  or 
a  gift  causa  mortis? 

,  So  lar  as  material  here,  the  court  found  as 
follows:  That  tne  deceased  executed  and  de- 
livered the  said  check  as  already  stated ;  that 
at  the  time  of  the  execution  thereof  deceased 
had  a  sum  in  excess  of  |8,000  in  the  drawee 
bank,  known  as  a  "term  account";  that  the 
bank  book  evidencing  such  accdunt,  in  the 
possession  of  deceased  at  and  prior  to  the 
time  of  his  death,  showed  "that  the  bank  re- 
served the  right  to  require  on  term  deposits 
six  months  notice  of  intention  to  withdraw''; 
that  said  bank  refused  to  pay  said  check, 
giving  as  the  sole  and  only  reason  for  such 
refusal  the  fact  that  the  signature  of  said 
Llveson  on  said  check  was  "incorrect";  that 
said  bank  waived  the  provisions  requiring  six 
months'  notice  of  intention  to  withdraw  from 
the  funds  of  the  said  Benjamin  Lezer  Live- 
eon,  and  waived  the  presentation  of  the  pass- 
book; that  the  refusal  to  pay  said  cueck  was 
not  caused  by  any  malicious  Intent  of  the  de- 
fendant; and  tnat  said  signature  on  said 
check  was  not  incorrect. 

As  already  Intimated,  the  proposition 
which  confronts  us  on  this  appeal  is  whether, 
under  the  record  here,  the  intended  gift  to 
plaintiff  had  become  complete  before  the 
drawer's  death,  or  whether  it  was  merely  In- 
choate. If  the  transactions  between  them 
constituted  a  completed  gift,  the  money  rei>- 
resented  by  the  check — It  l)elng  conceded  here 
that  the  drawer  had  sufficient  funds  to  hiii 
credit  in  the  bank  to  meet  the  check — ^be- 
longed to  the  plaintiff,  and,  under  the  facts 
found,  and  under  this  assumed  state  of  facts, 
it  became  and  was  the  legal  duty  of  the  bank, 


I  with  respect  to  the  drawer  of  the  check,  at 
!  least,  to  honor  the  same  when  so  presented, 
although  even  If,  for  our  present  purpose, 'it 
be  conceded  that  there  was  no  liability  on  the 
part  of  the  bank  to  the  holder  of  the  check. 
On  the  other  hand.  If  the  gift  had  not  been 
perfected,  but  was  Incomplete  at  the  time  of 
the  drawer's  death,  the  money  In  the  bank 
belonged  to  the  estate  of  decedent,  and  de- 
scended to  his  heirs.  Under  this  latter  as- 
sumption the  plaintiff  cannot  recover. 
Counsel  for  respondent  In  his  brief  says: 
"We  do  not  know  of  any  case  in  the  United 
States,  and  we  have  looked  carefully,  where 
the  point  involved  in  the  case  at  bar  has  been 
decided." 

We,  too,  have  looked,  and  have,  we  think, 
found  much  law  in  opposition  to  the  position 
taken  by  respondent  here.  In  the  case  of 
Provident,  etc.,  v.  Sisters,  etc.,  87  N.  J.  Ekj. 
424,  100  AU.  894,  the  Court  of  Chancery  of 
New  Jersey  had  before  it  a  case  In  Its  mate- 
rial aspects  very  similar  to  the  case  at  baT-. 
Mrs.  Bowdoin,  an  old  lady,  86  years  of  age, 
had  died  in  the  hospital.  The  day  before  her 
death  she  gave  a  check  to  the  defendant  in 
that  case  for  $b,000.  On  the  same  day  the 
check  was  given  it  was  presented  at  the  bank 
upon  which  it  was  drawn,  and  payment  was 
refused,  not  absolutely,  but  until  Investlga-. 
tion  could  be  made.  The  old  lady  died  the 
next  day,  and  before  any  further  efforts  to 
collect  the  check  were  made.  The  court  in 
that  case— which  Is  a  well-considered  case, 
and  very  illuminating  and  Instructive — among 
other  things  said: 

"It  is  well  settled  that  a  gift  cannot  be  effect- 
ed by  the  delivery  of  a  cheek  upon  an  ordinary 
bank  of  deposit  when  the  drawer's  account  Is 
good  for  the  amount.  The  reason  is  that  until 
the  check  is  cashed  the  drawer  may  atop  pay- 
ment. In  such  a  case  the  donative  purpose  may 
be  absolute  when  the  check  is  given,  and  ten 
minutes,  or  ten  hours,  or  ten  days  later,  at  any 
time  before  the  check  has  been  cashed,  such 
donative  purpose  may  be  wholly  changed  and 
abrogated.  The  fundamental  principle  of  the 
law  of  gifts  is  that  the  gift,  to  be  effective, 
must  place  the  thing  donated  beyond  the  control 
of  the  donor.  Where  a  check  on  a  bank  of  de- 
posit is  given  for  value,  it  often  operates  as 
an  equitable  assignment,  but  such  is  not  the 
case  where  a  check  is  given  to  the  payee  as  a 
pure  donation.  •  •  •  It  cannot  be  question- 
ed in  this  case  that,  if  Mrs.  Bowdoin  had  given 
a  check  on  an  ordinary  bank  of  deposit,  no  gift 
would  have  been  effected  until  the  check  had 
been  cashed.  Nor  does  it  make  any  difference 
what  may  delay  or  prevent  the  check  from 
being  cashed." 

We  are  In  full  accord  with  this  reasoning 
and  the  conclusion  reached.  See  notes  L.  R. 
A.  1918C,  340 ;  Foxworthy  v.  Adams  (Ky.)  27 
L.  R.  A.  (N.  S.)  308;  Estate  of  Taylor  (Pa.) 
18  L.  R.  A.  855.  Until  the  money  was  actual- 
ly paid  over  or  transferred  from  Uvesou's 
account  to  that  of  the  plaintiff  by  the  drawee 
bank,  the  gift,  whether  it  be  regarded  as  inter 
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TlTOs  or  causa  mortis,  would  be  revocable, 
and  after  tbe  death  of  LiTeson  the  whole 
transaction  would  have  stood  legally  as  an 
Incomplete  gift,  entirely  unenforceable  at  law 
or  In  equity.  Provident,  etc.,  v.  Sister^  etc., 
supra.  "To  constitute  a  valid  gift  Inter  vivos, 
the  purpose  of  tbe  donor  to  make  the  gift 
must  be  clearly  and  satisfactorily  established, 
and  the  gift  must  be  complete  by  actual,  con- 
structive or  symbolical  delivery,  without  pow- 
er of  revocation."  20  Cyc.  1193.  In  order  to 
accomplish  this,  "there  must  be  a  parting  by 
tbe  donor  with  all  present  and  future  legal 
power  and  dominion  over  tbe  property."  20 
Cyc.  1196;  Tracy  v.  Alvord,  118  Cal.  654.  50 
Pac.  757;  PuUen  v.  Placer  County  Bank,  138 
OaL  169,  66  Pac.  740,  71  Pac.  83,  94  Am.  St 
Rep.  19;  Simmons  v.  Savings  Society,  31 
Ohio,  457.  27  Am.  Rep.  621.  That  tbe  law  of 
this  state  Is  as  stated  in  the  Provident  Case, 
supra,  will  be  seen  by  a  perusal  of  that  and 
tbe  other  cases  dted  therein,  citing  and  Quot- 
ing from  the  California  cases  at  length. 

As  the  result,  therefore,  of  our  own  inde- 
pendent searcti,  we  are  confident  that  "the 
great  weight  of  authority  supports  the  propo- 
sition that  one  cannot  make  bis  own  check 
*  *  *  tbe  subject  of  a  gift,  so  that.  In  the 
absence  of  payment,  it  can  be  enforced 
against  the  donor  or  bis  representatives." 
Foxworthy  v.  Adams,  supra,  136  Ey.  403,  124 
S.  W.  381,  27  L.  R.  A.  (N.  S.)  308  and  note 
thereunder. 

It  may  be  conceded  that  tbe  record  here 
discloses  sufficient  facts  so  that  we  may  in- 
fer that  it  was  really  the  intention  of  the 
deceased  to  make  a  gift  of  tbe  money  on  de- 
posit In  the  bank,  to  tbe  extent  of  $4,000  to 
plaintiff.  Still,  as  was  said  in  tbe  case  of 
Noble  V.  Garden,  146  CaL  225,  79  Pac.  883,  2 
Ann.  Cas.  1001,  "however  much  we  may  de- 
sire to  carry  out  tbe  Intentions  of  deceasM, 
we  cannot  do  so  in  this  case,  because  the 
effect  would  be  to  hold  valid  an  oral  testa- 
mentary disposition  of  her  property,"  which, 
under  the  authorities,  as  we  have  seen,  can- 
not legally  be  dona 

Judgment  reversed. 


We       concur: 
SLOANE,  J. 


FINLAYSON, 


J.; 


STATE  BOARD  OF  LAND  COM'RS  et  al.  v. 
RIRIE,  SUte  Auditor.     (No.  3463.) 

(Supreme  Court  of  Utah.    AprU  28,  1920.) 

I.  States  <S=»  137— Auditor  may  object  to  use  of 
money  for  purposes  for  whlcii  not  appropri- 
ated. 
Under  Comp.  Lows  1917,  {  5715,  subd.  16, 
requiring  the  Auditor  to  draw  warrants  on  the 
SUte  Treasurer  for  the  payment  of  moneys 
directed  by  law  to  be  paid  out  of  the  treasury, 
but  providing  that  no  warrant  must  be  drawn 


unless  anthorized  by  law,  when  money  is  appro- 
priated for  a  particular  purpose,  and  it  is  at- 
tempted to  be  used  for  a  different  purpose,  it 
is  tbe  Auditor's  privilege  and  duty  to  object  and 
refuse  to  draw  a  warrant. 

2.  States  $s»  1 37— Auditor  can  act  Inquire  lito 
desirability  of  Investment  by  Land  Board. 

If  the  investment  of  the  funds  of  the  State 
Land  Board  in  town  bond^  is  authorized  by  law, 
the  Auditor,  on  requisition  from  the  board  for  a 
warrant,  has  no  power  to  ascertain  whether 
the  investment  is  desirable  or  the  security  suffi- 
cient, or  investigate  any  of  the  preliminary 
steps  leading  up  to  the  action  of  the  I>and 
Board  in  deciding  to  make  the  investment. 

3.  Mandamus  «=3l68(2)^PresumptloB  Indnig- 
ed  that  Land  Board  has  satisfied  Itself  as  to 
desirability  of  Investment. 

In  a  mandamus  proceeding  by  the  State 
Land  Board  to  compel  the  Auditor  to  issue  his 
warrant  for  an  amount  which  tbe  board  desires 
to  invest  in  town  bonds,  tbe  presumption  may 
be  indulged,  in  the  absence  of  an;  showing  to 
the  contrary,  that  the  board  has  satisfied  itself 
as  to  tbe  desirability  of  the  investment,  th« 
sufficiency  of  tbe  security,  and  the  legality  of 
the  bonds. 

4.  States  «=>] 24— Funds  of  State  Land  Board 
may  be  Invested  In  town  bonds;  "dty." 

Under  Comp.  Laws  1917,.  §  5607,  authoris- 
ing the  State  Land  Board  to  invest  its  funds 
in  government,  state,  county,  dty,  or  school 
district  bonds,  it  may  invest  funds  in  town 
bonds,  in  view  of  section  5848,  providing  that. 
In  tbe  constmction  of  statutes,  "city"  may  mean 
incorporated  town,  and  also  in  view  of  tbe  cus- 
tom of  the  Land  lioard  for  more  than  14  years 
to  make  such  investments.^ 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  City.] 

5.  Statutes  ®=a208— Words  considered  In  rela- 
tionship to  context  and  general  purpose. 

To  determine  the  intent  of  the  Legislature, 
the  words  used  by  it  must  be  considered  in  their 
relationship  to  the  context  and  tbe  general  pur- 
pose or  intent  of  tbe  act  in  wliich  such  words 
are  found. 

8.  Evidence  iS=>48— J udlclal  notice  taken  of 
acts  of  Auditor  and  State  Land  Board. 
Under  Comp.  Laws  1917,  {  7076,  the  court 
will  take  judidal  notice  of  the  acts  and  proceed- 
ings of  the  Auditor  and  State  Land  Board,  as 
they  are  parts  of  tbe  executive  department  of 
the  state. 

7.  Statutes   «=>2I 2— Legislature    presumed  to 
know  construction  by  state  officers. 
The  Legislature  is  presumed  to  know  the 
construction  placed  upon  a  statute  by  state  of- 
ficers acting  under  it. 

6.  Statutes  €=>2I9  —  Executive  construction, 
though  not  binding,  entitled  to  consideration. 

While  the  construction  of  a  statute  by  tbe 
executive  department  is  not  binding  upon  the 
courts,  it  is  entitled  to  serious  consideration, 
unless  it  does  violence  to  the  apparent  intent  of 
the  language  used,  espedally  if  the  statute  has 


«=»For  otber  cases  see  same  topic  and  KBY-NUMBBR  to  all  Key-Numbered  Disests  and  lodexea 

«  Hutart  V.  Pratt,  170  Pac  ff7. 


Digitized  by 


Google 


60 


190  PACIFIC  REPORTER 


(Utah 


been  in  force  for  en;  great  length  of  time  and 
has  been  so  qonstrued. 

Frick,  3.,  dissentihg  in  part. 

Original  mandamus  proceedings  by  the 
State  Board  of  Land  Commissioners  and  its 
members  against  Joseph  Rirle,  State  Audi- 
tor.   Peremptory  writ  issued. 

Dan  B.  Shields,  Atty.  Gen.,  Jas.  H.  Wolfe, 
ind  O.  C.  Dalby,  atid  H.  Van  Dam,  Jr.,  Asst 
Attys.  Gen.,  for  plaintiffs. 

M.  E.  Wilson,  of  Salt  Lake  City,  for  de- 
fendant. 

GIDEON,  J.  This  is  an  original  proceed- 
ing In  this  court.  By  it  the  State  Land 
Board,  and  the  individual  members  thereof, 
as  plaintiffs,  seek,  by  mandamus,  to  compel 
the  defendant  State  Auditor  to  issue  a  war- 
rant upon  the  Treasurer  of  the  state  in 
favor  of  the  State  Land  Board  in  the  sum 
of  $20,000,  to  be  used  as  a  first  payment  on 
an  investment  of  $110,000  In  bonds  of  the 
town  of  Orem,  located  in  Utah  county. 

The  board,  at  a  regular  meeting,  had  deter- 
mined to  make  such  investment  from  the 
funds  npder  its  control.  On  February  25, 
1920,  the  board  drew  its  notice  and  requisi- 
tion directed  to  the  Auditor,  requesting  him 
to  issue  his  wartant  on  the  State  Treasurer 
for  the  said  sum  of  $20,000.  The  Auditor 
refused  to  recognize  the  request  and  issue  the 
warrant  as  directed;  hence  this  proceeding. 

The  defendant  demurred  to  the  petition  on 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  entitle  piaintUT  to  the  relief  sought. 
On  that  state  of  the  record  the  matter  has 
been  argued  and  submitted  to  this  court  for 
decision. 

Lengthy  arg^uments  are  submitted,  both  on 
the  part  of  the  Attorney  General  for  plain- 
tiffs and  by  counsel  for  defendant,  respecting 
the  duties  of  the  State  Auditor.  The  peti- 
tioners contend  that  It  is  no  part  of  his  duty 
to  inquire  into  the  purpose  or  object  for 
which  the  state  funds  are  to  be  invested; 
that  the  Land  Board  having  decided  tliat  it 
is  to  the  best  interests  of  the  state  to  make 
the  Investment  and  having  issued  the  req- 
uisition, and  the  Auditor  having  satisfied 
himself  that  there  is  sufficient  money  in  the 
particular  fund  upon  which  the  warrant  is 
ordered  drawn  to  pay  such  warrant,  and 
finding  that  the  board  is  a  legally  constituted 
agency  with  authority  to  make  the  requisi- 
tion. It  then  becomes  his  duty,  and  his  only 
duty,  to  issue  the  warrant  in  accordance  with 
the  notice  and  requisition.  On  the  other 
hand,  it  is  the  contention  of  defendant  that 
it  is  his  duty  to  inquire  into  the  authority  of 
the  board  to  make  the  particular  Investment 
and  that  if  such  Investment  is  not  author- 
ized by  law  it  then  becomes  his  duty  to  de- 
cline to  issue  the  warrant,  and  that  this 
court  will  not,  by  mandamus  or  other  order, 
coerce  or  compel  him  to  comply  with  the 
notice  and  requisition. 


Comp.  Laws  Utah,  §  S715,  defines  the  duties 
of  the  State  Auditor.  Subdivision  16  thereof 
reads  as  follows: 

"To  draw  warrants  on  the  State  Treasurer 
for  the  payment  of  moneys  directed  by  law  to 
be  paid  oat  of  the  treasury;  but  no  warrant 
must  be  drawn  unless  authorized  by  law.  Every 
warrant  must  be  drawn  upon  the  fund  out  of 
which  it  is  payable  and  q>ecify  the  appropria- 
tion applicable  to  the  payment  thereof." 

[1,  i]  As  we  view  this  record,  it  is  neither 
necessary  nor  desirable  to  enter  into  a 
lengthy  discussion  respecting  the  general 
duties  Imposed  by  law  upon  the  Auditor.  It 
may,  however,  be  said,  as  a  general  proi>osi- 
tion,  which  we  think  is  within  the  author- 
ities and  supported  by  reason,  that  when 
money  is  appropriated  for  a  particular  pur- 
pose, and  it  is  attempted  to  be  used  for  a 
different  purpose,  then  it  is  not  only  the 
Auditor's  privilege,  but  it  is  his  duty  as 
well,  to  interpose  an  objection  to  such  ap- 
plication of  the  funds.  That  would  be  the 
duty  of  any  <^cer  having  to  do  with  the 
funds  of  the  state.  He  would,  in  fact,  l>e 
derelict  in  his  duty  if  he  failed  so  to  do. 
However,  it  Is  no  concern  of  the  Auditor, 
neither  is  it  a  part  of  his  duty,  to  ascertain 
whether  the  investment  is  desirable  or  wheth- 
er the  security  is  suflScient.  Whenever  the 
Land  Board,  or  any  committee  or  official 
whose  duty  it  la  to  determine  those  matters, 
has  acted,  such  acts  or  conclusions  are  final 
and  binding  upon  the  Auditor,  so  long  as  the 
investment  is  authorized  by  law.  If,  there- 
fore, the  Land  Board  in  this  case  has  at- 
tempted to  invest  or  pay  out  the  funds  in- 
trusted to  it  for  any  purpose  not  authorized 
by  law,  then,  clearly,  the  Auditor  would  be 
within  his  legal  rights  and  duties  in  declin- 
ing to  moVe. 

In  State  v.  Tarpen,  43  Ohio  St  at  page 
321, 1  N.  B.  at  page  215,  it  la  said: 

"If  his  [the  auditor's]  duty  is  clear,  its  per- 
formance will  not  be  excused  by  his  doubts  con- 
cerning  it,  however  strong  or  honest  they  may 
be.  It  is  not  doubted  that  it  is  competent  for 
an  auditor  to  defend  against  an  application  for 
mandamus  to  compel  him  to  issue  his  warrant 
on  the  treasurer,  upon  an  allowance  and  order 
of  the  cor^piissionera,  by  showing  that  the  order 
was  wholly  unauthorized,  and  that  the  commis- 
sioners had  no  authority  to  make  it.  State  y. 
Yeatman,  22  Ohio  St.  646l  It  is  enough  to  say 
that  in  the  present  case  no  fact  is  shown  which 
impeaches  the  original  order  of  the  commis- 
sioners, or  excuses  the  auditor  from  obeying 
its  command.  His  duty  to  draw  his  warrant  in 
favor  of  the  relator  is  clear.  That  mandamus 
is  the  proper  remedy  to  compel  the  performance 
of  that  duty  is  abundantly  established  by  au- 
thority." 

[3]  The  Land  Board  In  this  case  has  act- 
ed. It  has  decided  to  invest  certain  of  the 
state's  money  intrusted  to  it  for  Investment 
in  the  bonds  of  the  town  of  Orem.   This  court 
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bas  the  rl{^t  to  indulge  tbe  presumption, 
In  tbe  absence  of  any  showing  to  the  con- 
trary, that  the  board  has  satisfied  itself  as 
to  the  desirability  of  the  investment  and 
tl>e  sufficiency  of  the  security  as  well  as  the 
legality  of  the  bonds.  If  the  Liand  Board  is 
authorized  under  the'  statutes  to  invest  the 
state  funds  in  the  bonds  of  a  town,  then  it 
is  no  iMrt  of  the  Auditor's  duty  to  question 
the  wisdom  of  that  investment  Neither  is 
he  required,  nor  is  it  his  duty,  to  investigate 
any  of  the  preliminary  steps  leading  up  to  the 
action  of  the  Land  Board  in  deciding  to 
make  the  investment.  The  law  has  granted 
to,  and  Imposed  upon,  the  Land  Board  both 
that  power  and  the  responsibility.  In  the 
very  nature  of  things,  in  carrying  on  the 
affairs  of  the  state,  it  could  not  be  otherwise. 
If  the  Auditor  were  charged  with  the  duty 
and  responsibility  of  .examining  and  deter- 
mining the  regularity  and  desirability  of 
the  investment  of  the  funds  of  the  state,  then, 
Indeed,  would  conflicts,  disputes,  and  general 
chaos  follow.  The  law  has  vested  no  such 
duty  or  authority  in  the  Auditor.  It  there- 
fore only  remains  for  this  court  to  determine 
whether  the  Land  Board  has  authority,  under 
the  statute  creating  it  and  defining  its  duties 
to  invest  the  funds  under  its  control  in  the 
purchase  of  town  bonds.  That  is  the  precise 
question  here  presented,  and  the  one  upon 
which,  as  we  are  advised,  the  Judgment  of 
this  court  is  desired: 

[4]  The  act  which  is  known  as  chapter  1, 
tit  Id,  Ck>mp.  Laws  Utah  1917,  gives  to 
the  State  Land  Board  the  direction,  manage- 
ment, and  control  of  all  lands  which  have 
heretofore  been,  or  which  may  hereafter  be,- 
granted  to  the  state  by  the  United  States 
government,  or  otherwise,  with  power  to 
sell  or  lease  the  same  for  the  best  interests 
of  the  state  and  in  accordance  with  the 
provisions  of  said  chapter  and  tbe  Constitu- 
tion of  the  state.  It  is  also  made  the  duty 
of  the  State  Land  Board  to  invest  the  funds' 
arising  from  the  sale  and  lease  of  such  lands 
"in  the  manner  provided  in  this  chapter." 
In  section  6607  (which  is  a  part  of  said 
chapter  and  title)  it  is  provided: 

"Tbe  board  shall  make  the  necessary  orders 
for  tbe  investment  or  disposal  of  the  funds  de- 
rived from  the  sale  and  rental  of  public  lands 
of  the  state,  in  the  state  treasury.  Such  funds 
shall  be  invested  for  and  on  account  of  the  spe- 
cific purposes  for  which  the  lands  were  granted, 
in  government,  state,  county,  city,  or  school  dis- 
trict bonds.  •  *  •  Whenever  the  board  shall 
order  the  investment  of  any  part  of  such  funds, 
said  board  shall  notify  the  State  Auditor  of  such 
order  and  tbe  State  Auditor  shall  draw  a  war- 
rant for  the  amount  stated  in  the  notice  in 
favor  of  tbe  State  Board  of  Land  Commission- 
era,  and  the  State  Treasurer  shall  pay  such 
warrant  out  of  the  funds  designated.    *    •    •  » 

Defendant  ccmtends  that,  under  tbe  provt- 
■Ions  of  the  foregoing  statute,  the  State  Land 
Board  Is  without  authority  to  invest   the 


state  school  funds  In  bonds  of  incorporated 
towns;  that  the  act  has  undertaken  to  and 
does  enumerate  the  political  subdivisiona 
whose  bonds  may  be  purchased  by  the  board ; 
that  the  mention  or  enumeration  of  certain 
municipalities  or  legal  subdivisions  of  the 
state  negatives  the  Intent  to  authorize  the 
investment  in  bonds  of  any  other  or  addition- 
al political  subdivisions.  It  is  further  con- 
tended that  by  the  general  statutes  of  the 
state  cities  and  towns  have  different  powers 
and  are  organized  under  different  provisions 
of  law;  that  their  powers  are  not  similar; 
and  that  the  authority  and  powers  delegated 
to  trustees  of  towns  are  much  more  limited 
than  those  delegated  to  the  governing  bodies 
of  cities.  Therefore  it  is  insisted  that  the 
Legislature,  recognizing  this  difference,  in- 
tentionally omitted  the  word  towns  from  the 
statute  enumerating  the  municipalities  in 
the  bonds  of  which  the  funds  of  the  state 
may  be  invested. 

It  is  the  contention  of  the  plaintiffs  that 
Comp.  Laws  Utah  1917,  S  5848,  constitutes 
the  rule  of  construction  to  be  applied  to  sec- 
tion 5607,  supra.  Section  5848,  so  far  as  ma- 
terial here,  provides: 

"In  the  construction  of  the  statutes  the  fol- 
lowing rules  shall  be  observed,  unless  such  con- 
struction would  be  inconsistent  with  the  mani- 
fest intent  of  tbe  Legislature  or  repugnant  to 
the  context  of  the  statute:  •  •  •  (21)  The 
word  town'  may  mean  incorporated  town  and 
may  include  cities,  and  the  word  'dty*  may 
mean  incorporated  town." 

In  36  Cyc.  1105,  it  is  said: 

"It  is  competent  for  the  Legislature  to  en- 
act rules  for  the  construction  of  statutes,  pres- 
ent or  future,  and  when  it  has  done  so  each 
succeeding  Legislature,  unless  a  contrary  in- 
tention is  plainly  manifested,  is  supposed  to  em- 
ploy words  and  frame  enactments  with  refer- 
ence to  such  rules." 

[S]  It  Is  a  well-recognized  rule  of  construc- 
tion that,  in  order  to  determine  the  Intent  of 
the  Legislature,  the  words  used  must  be  con- 
sidered in  their  relationship  to  tbe  context 
and  the  general  purpose  or  intent  of  tbe  act 
in  which  such  words  are  found. 

The  evident  intent  of  the  particular  sec- 
tion under  consideration  was  to  direct  or 
provide  for  the  investment  of  the  funds  in 
the  custody  of  the  Land  Board  in  securities 
usually  considered  safe,  and  such  as  would 
In  due  course  be  redeemed,,  both  principal  and 
Interest.  It  is  therefore  pertinent  to  inquire 
what  elements  of  security,  if  any,  a  city  bond 
has  over  that  of  a  town  bond.  In  every  case 
tbe  final  answer  to  such  Inquiry  must  depend 
(a)  upon  the  prior  indebtedness  of  such  city 
or  town ;  (b)  tbe  value  of  the  taxable  prop- 
erty In  such  city  or  town.  The  ascertain- 
ment of  these  facts  are  questions  that  must, 
In  tbe  present  case,  be  left  to  the  determina- 
tion of  the  Land  Board.  Authority  is  granted 
towns  to  Issue  bonds  for  certain  specific  mu- 
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nlcipal  purposes,  and  we,  aa  before  Indicated, 
assume  that  tbe  bonds  ot  tbe  town  of  Orem 
have  been  regularly  authorized  and  are  legal- 
ly Issued.  Such  being  the  case,  tbe  town 
trustees  have  tbe  same  power  and  authority 
to  levy  taxes  for  tbe  redemption  of  such 
bonds  as  have  dty  officials.  That  the  powers 
of  the  governing  bodies  of  cities  and  towns 
may  differ  in  other  respects  ought  not  to  be 
of  much  influence  In  the  determination  of 
the  question  here  Involved. 

The  act  in  question  was  first  adopted  In 
1807  (Laws  1S97,  c.  37),  and  the  provision 
above  quoted  was  substantially  the  same  in 
tbe  original  enactment  as  in  tbe  present  law. 
It  was  carried  forward  Into  the  revision  of 
ISOSi  (Rev.  St.  1S98,  §  2357),  then  into  the 
compilation  of  1907  (Comp.  Laws  1907,  § 
2357.  The  Legislature  amended  said  section 
6607  In  1911  (Laws  1911,  c.  71),  and  again  In 
1915  (Laws  1915,  c.  37).  As  amended  it  was 
carried  into  the  Compiled  Laws  of  1017.  It 
was  again  re-enacted  and  amended  in  1919 
(Laws  1919,  c.  109).  The  particular  part  of 
the  statute  authorizing  tbe  Investment  of 
tbe  funds  in  the  custody  of  the  Land  Board 
"in  government,  state,  county,  city  or  school 
district  bonds"  has  remained  the  same  from 
tbe  original  enactment  through  all  revisions, 
compilations,  and  amendments  down  to  the 
present  law. 

[6]  It  has  been  the  custom  of  the  Land 
Board  for  more  than  fourteen  years  to  invest 
funds  in  its  custody  in  town  bonds  within 
this  state.  Such  Is  a  matter  of  public  rec- 
ord, both  in  the  Auditor's  office  and  In  the 
office  of  tbe  State  Land  Board.  The  Auditor 
and  the  State  Land  Board  are  parts  and 
parcels  of  the  executive  department  of  the 
state.  This  court,  therefore,  is  authorized  to 
and  will  take  Judicial  notice  of  the  acts  and 
proceedings  of  the  two  offices.  Comp.  Laws 
Utah  1917,  {  7076. 

[7, 1]  Tbe  Legislature  is  presumed  to  know 
tbe  construction  placed  upon  the  language  of 
the  act  by  both  the  Land  Board  and  the  State 
Auditor.  Notwithstanding  that  fact,  the 
Legislature  has  met  biennially,  and  there 
have  been  three  revisions  or  compilations  of 
the  statutes  since  the  original  enactment 
Futhermore,  the  particular  section  has  been 
amended  by  the  Legislature  In  1911, 1915,  and 
1919.  At  no  time,  apparently,  has  the  Legis- 
lature been  dissatisfied  with  the  Interpreta- 
tion of  the  Land  Board  and  the  State  Audi- 
tor, but  has  given  its  affirmative  approval  by 
the  re-enactment  of  the  section  with  full 
knowledge  of  tbe  interpretation  placed  upon 
it.  While  it  is  true  that  the  construction  of 
a  statute  by  the  executive  department  is  not 
binding  upon  the  courts,  it  is,  nevertheless, 
also  true,  and  is  so  determined  by  the  over- 
whelming weight  of  authority,  that  unless 
such  construction  does  violence  to  the  appar- 
ent Intent  of  the  language  used  It  is  entitled 
to  serious  consideration  by  the  courts,  and 
especially  so  If  the  statute  has  been  in  force 


for  any  great  length  of  time  and  has  been 
so  construed.  The  general  rule  under  such 
facts  may  be  found  stated  in  Black,  Int.  Laws 
(2d  Ed.)  j  94.    There  the  author  says: 

"The  executive  and  admimstrative  officers  ot 
the  government  are  bound  to  give  effect  to  the 
laws  which  regulate  their  duties  and  define  the 
sphere  of  their  activities,  and  in  so  doing  they 
must  necessarily  put  their  own  construction 
upon  such  acts.  *  •  •  Kow,  such  practical 
constructions  are  never  binding  upon  tbe  courts. 
•  •  •  But  it  is  a  rule,  announced  by  the  Su- 
preme Court  of  the  United  States  at  an  early 
day,  and  which  has  since  been  followed  in  nu- 
merous cases,  both  in  the  federal  and  state 
courts,  that  the  contemporaneous  construction 
put  upon  a  statute  by  the  officers  who  have 
been  called  upon  to  carry  it  into  effect,  made 
the  basis  of  their  constant  and  uniform  prac- 
tice for  a  long  period  of  time,  and  generally  ac- 
quiesced in,  and  not  questioned  by  any  suit 
brought,  or  any  public  or  private  action  institut- 
ed, to  test  and  settle  the  construction  in  the 
courts,  is  entitled  to  great  respect;  and  if  the 
statute  is  doubtful  or  ambiguous,  such  practi- 
cal construction  ought  to  be  accepted  as  in  ac- 
cordance with  the  true  meaning  of  the  law,  un- 
less there  are  very  cogent  and  persuasive  rea- 
sons for  departing  from  it" 

In  Bloxham  v.  Consumers'  Elec.  L.  &  St 
R.  Co.,  36  Fla.  at  page  540,  18  South,  at  page 
446,  29  L.  R.  A.  at  page  509,  51  Am.  St  Rep. 
at  page  47,  the  court  says: 

"Besides  the  judicial  construction  of  statntes, 
there  is  known  to  the  law  another  kind  of  con- 
struction. This  kind  of  construction  has  es- 
pecial application  to  statutes  made  for  the  reg- 
ulation of  the  different  departments  of  the  gov- 
ernment and  is  tbe  interpretation  put  upon 
them  by  the  actual  administration  of  them  by 
such  departments.  As  distinguished  from  judi- 
cial construction,  it  is  called  the  practical  con- 
struction of  statutes.  While  not  of  such  high 
authority  as  a  judicial  interpretation  of  the 
act,  such  practical  construction  of  the  class  of 
statutes  referred  to,  when  not  in  conflict  with 
the  Constitution  or  the  plain  intent  of  the  act, 
is  of  great  persuasive  force  and  efficacy." 

The  second  headnote  to  City  of  Louisville 
V.  Louisville  School  Board,  84  S.  W.  720  (110 
Ky.  574),  which  correctly  reflects  tbe  decision, 
reads  as  follows: 

"The  contemporaneous  constmction  of  legis- 
lation, covering  a  long  period  of  time,  by  those 
charged  with  its  enforcement,  is  highly  per- 
suasive of  the  correctness  of  that  interpreta- 
tion, especially  where  the  Legislature  readopts 
the  act  without  change  after  the  construction 
has  been  given." 

The  syllabus  to  State  t.  Sheldon,, 70  Nob. 
455,  113  N.  W.  208,  reads  as  follows: 

"When  a  statute  has  for  nearly  40  years  been 
practically  construed  by  the  officers  whose  duty 
it  is  to  enforce  it,  and  has  during  that  time  been 
several  times  re-enacted  by  the  Legislature 
in  substantially  the  same  terms,  such  construc- 
tion will  be  regarded  as  adopted  by  the  I.>egia- 
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latnre,   althongh  the   lan^age   of  the   statute 
would  indicate  a  different  meaniug." 

The  second  beadnote  to  Van  Veen  v.  Gra- 
bam  County,  108  Pac.  252  (13  Ariz.  167),  reads 
as  follows: 

"Where  the  Legislature  re-enacts  a  statute 
after  unifonn  coDBtruction  by  the  officers  re- 
quired to  act  under  it,  the  presumption  is  that 
the  Legislature  knew  of  such  construction,  and 
adopted  it  in  re-enacting  the  statute." 

We  are  of  the  opinion  that  by  reason  of  the 
Interpretation  of  this  law  by  the  executive 
department  and  Its  implied  adoption  by  the 
Logislature,  the  provision  of  the  statute  that 
the  word  "dty"  may  Include  incorporated 
towns,  and  it  not  appearing  that  such  inter- 
pretation is  inconsistent  with  the  manifest 
intent  of  the  Legislature  or  repugnant  to  the 
context  of  the  statute,  that  this  court  ought 
not,  under  all  the  surrounding  facts,  adopt  a 
ccmstruction  contrary  to  that  given  the  stat- 
ute by  the  executive  department  No,  "very 
cogent  and  persuasive  reasons  for  departing 
from"  such  construction  have  been  suggested. 
These  conclusions  are  supported  by  the  opin- 
ion of  this  court  In  Mutart  t.  Pratt,  170  Pac. 
67. 

Moreover,  and  aside  from  the  rule  of  con- 
struction stated  in  our  statute.  It  is  held 
by  the  great  weight  of  authority  that  "cities 
include  towns."  11  C.  J.  790.  See,  also,  note 
"<7ity  as  Including  Towns  and  Villages," 
Ann.  Cas.  1914B,  2%S. 

The  alternative  writ  of  mandate  heretofore 
Issued  Is  vacated  and  a  peremptory  writ  is 
ordered  issued. 

CORFMAN,  C.  J.,  and  WEBER,  J.,  concur. 

THUBMAN,  J.  I  concur  In  the  opinion  of 
Mr.  Justice  GIDEON.  There  is  but  one  ques- 
tion In  this  case,  may  the  word  "city"  in  sec- 
tion 5607,  Comp.  Laws  1917,  mean  "incorpo- 
rated town"? 

I  have  read  with  interest  the  dissenting 
views  of  my  Associate,  Mr.  Justice  FBXCK.- 
The  question  Is  one  upon  which  reasonable 
minds  may  differ.  Tbe  fact  that  my  As- 
sociates disagree  is  a  demonstration. 

In  the  Interpretation  of  statutes,  unless 
technical  terms  are  used,  we  should  give  to 
the  words  employed  their  plain  ordinary 
aieaDlng.,We  should  not  resort  to  technical 
rules  of  construction  unless  tbe  meaning  is 
obscure.  My  views  upon  questions  of  this 
kind  are  amplified  in  State  v.  Davis,  184  Pac. 
161,  and  need  not  be  repeated  here.  There 
is  no  necessity  for  resorting  to  technical 
rules  or  Judicial  determinations.  The  stat- 
utes themselves  furnish  us  an  unfailing  guide. 

Comp.  Laws  Utah  1917,  §  5848,  in  part 
reads: 

"In  the  construction  of  the  statutes,  the  fol- 
lowing rules  shall  be  observed,  unlctt  such  con- 
struction would  be  mcon4iiiitciit  with  tKe  mani- 
jett  intent  of  the  Legitlatwe."   ■ 


Subdivision  21  of  said  section  is  as  fol- 
lows: 

"The  word  'town'  may  mean  incorporated  town 
and  may  include  cities,  and  the  word  'city'  may 
mean  incorporated  town."     (Italics  mine.) 

It  1b  insisted  that  this  statute  is  not  in 
pari  materia  with  section  5607.  Even  if 
such  contention  be  true,  it  nevertheless  stands 
as  an  unimpeachable  fact  that  the  statute 
is  a  positive  rule  of  construction  enacted  as 
such  by  the  Legislature,  and  must  be  given 
.full  force  and  effect.  36  Cyc.  1105,  and  cases 
cited.  No  statute  or  series  of  statutes  In 
pari  materia  could  by  any  possibility  be 
more  potent  in  determining  the  meaning  of 
a  word  or  words  used  in  a  statute  than  Is 
an  act  of  the  Legislature  itself  enacted  for 
that  e^ipecial  purpose. 

The  statute  says  the  word  "dty,"  when 
used  in  the  statutes  of  the  state,  may  mean 
Incorporated  town,  and,  unless  such  construc- 
tion in  tbe  particular  case  would  be  contrary 
to  the  manifest  intent  of  tbe  Legislature,  I 
see  no  reason  why  such  construction  should 
not  be  given.  Tbe  Legislature  of  the  state, 
acting  within  constitutional  limits,  is  the 
highest  authority  in  this  jurisdiction.  There 
Is  no  pretense  that  the  statute  is  unconsti- 
tutional. Rules  of  construction  adopted  by 
the  Legislature  are  entitled  to  serious  con- 
sideration in  arriving  at  the  intent  and  mean- 
ing of  the  statutes.  In  a  recent  case  before 
this  court  we  found  it  necessary  to  resort  to 
a  statutory  rule  of  construction,  and  were 
thereby  enabled  to  satisfactorily  solve  a  dif- 
ficult legal  question  that  would  otherwise 
have  given  us  serious  trouble.  Industrial 
Com.  V.  Agee,  Dist.  Judge,  189  Pac.  414. 

Whether  or  not  construing  the  word  "city" 
in  the  present  case  to  also  mean  incorporat- 
ed "town"  Is  Inconsistent  with  the  manifest 
Intent  of  the  Legislature  is  the  only  question 
that  remains  to  be  considered.  As  to  that 
question  the  statute  Itself  imposes  the  bur- 
den upon  those  who  take  the  negative  view. 

I  have  carefully  read  and  considered  tbe 
able  briefs  of  defendant's  counsel,  and  the 
masterly  presentation  by  my  Associate,  Mr- 
Justice  FRICK,  in  which  every  possible  argu- 
ment that  can  be  made  has  been  advanced 
In  favor  of  the  negative,  and  still  I  am  un- 
convinced. Without  intending  to  arrogate  to 
myself  the  functions  of  either  a  critic  or  a 
censor,  I  am  strongly  Impressed  with  the 
view  that  the  elaborate  discussion  Indulged 
in,  in  the  briefs  and  opinion  referred  to, 
tends  to  confuse  rather  than  to  enlighten. 
There  is  no  necessity  of  going  outside  of 
the  statute  itself.  The  question  is,  is  the 
construction  contended  for  by  plaintiff  Incon- 
sistent with  the  manifest  intention  of  the 
Legislature?  It  la  not  contended  that  the 
town  of  Orem  is  without  power  to  contract 
a  bonded  Indebtedness.  It  is  not  shown  that 
tbe  security  is  hazardous,  doubtful,  or  pre- 


Digitized  by 


Google 


64 


190  PACIFIC  REPOBTEB 


(Uta:^ 


cartons.  With  all  that  bas  been  said  It  Is 
not  made  to  appear  that  a  loan  to  an  Incor- 
porated town  to  the  extent  of  Its  ability  to 
pay  Is  not  as  safe  an  investment  as  would 
be  a  loan  under  similar  circumstances  to 
an  incorporated  city.  Much  has  been  said 
as  to  the  vast  powers  of  an  Incorporated 
dty  as  compared  with  the  limited  powers 
of  an  incorporated  town.  All  this  is  aside 
from  the  question  we  are  here  to  consider. 
The  material  bearing  of  such  facts  on  the 
question  before  us  is  not  made  to  appear. 
The  bonds  of  a  dty,  with  its  extmsive  pow- 
ers, after  all  may  be  a  poor  security  for  a 
loan,  whUe  the  bonds  of  an  incorporated 
town  may  be  gl It-edged.  It  all  depends  up- 
on the  financial  ability  of  the  dty  or  town 
in  the  particular  case  to  pay  its  obligations. 
The  extent  of  their  municipal  powers,  ex- 
cept as  relates  to  their  tiower  to  raise  mon- 
ey to  pay  their  debts,  has  nothing  to  do 
with  the  question  under  review.  I  find  noth- 
ing in  the  nature  of  an  incorporated  town 
as  defined  by  the  statutes  of  the  state  which 
militates  against  its  financial  ability.  The 
finandal  ability  of  either  a  dty  or  an  in- 
corporated town,  in  the  last  analysis,  de- 
pends upon  the  quantity  and  value  of  the 
taxable  property  within  its  munldpal  bound- 
aries and  its  authority  to  levy  a  tax.  As 
far  as  the  power  to  raise  money  by  bonding 
is  concerned,  both  the  power  and  the  modus 
operandi  are  the  same  In  Incorporated  towns 
as  they  are  in  cities.  Comp.  Laws  1917, 
H  792,  793,  and  794. 

Examining  the  case  from  every  {tosslble 
angle,  I  am  unable  to  perceive  any  reason 
why  It  should  be  presumed  that  the  construe^ 
tlon  contended  for  by  plaintiff  is  inconsistent 
with  the  manifest  Intent  of  the  Legislature. 
I  see  no  reason,  viewing  the  case  from  the 
standpoint  of  legislative  latent,  why  the  Leg- 
islature should  have  intended  to  exclude  in- 
corporated towns  from  the  operation  of  sec- 
tion 5607.^  The  fact  that  incorporated  towns 
are  not  expressly  mentioned  in  section  5607 
Is  the  main  pillar  of  strength  of  those  who 
are  opposed  to  the  views  herein  expressed. 
Sudi  contention  would  have  been  conclusive 
prior  to  the  legislative  session  of  1907,  for 
previous  to  that  time  the  word  "dty"  did 
not,  in  any  case,  mean  incorporated  town. 
As  the  law  stood  prior  to  1907,  the  statute 
read:  "The  word  'town'  may  mean  incorpo- 
rated town  and  may  include  dties."  Re- 
vised Statutes  1S98,  {  2488,  subd.  21.  Under 
that  statute  the  word  "town"  might  mean  a 
dty,  but  the  word  "dty"  might  not  mean  an 
Incorporated  town.  In  1907  the  Legislature, 
evidently  noting  the  discrepancy,  amended 
the  statute  of  1898,  subd.  21,  to  read  as  fol- 
lows: "The  word  'town'  may  mean  Incor- 
porated town  and  may  indude  cities,  and 
the  word  'dty'  may  mean  incorporated  town." 
Sess.  Laws  1907,  p.  79.  Such  is  the  law  at 
the  present  time;    In  this  amendment  no  ex- 


ception is  made  of  section  6607  or  any  other 
section  of  the  statutes.  Thereafter,  unless 
such  construction  in  a  given  case  would  be 
Inconsistent  with  the  manifest  intent  of  the 
Legislature,  the  word  "dty"  might  mean  in> 
corporated  town. 

I  have  endeavored  consdentiously  to  find 
some  logical  reason  why  the  statutory  rule 
of  construction  as  regards  the  word  "dty" 
should  not  be  applied  In  the  case  at  bar. 
The  sole  purpose,  apparently,  the  Legislature 
had  in  view  in  1907,  In  the  amendment  re- 
ferred to,  was  to  make  the  word  "dty"  mean 
incorporated  town  whenever  such  construc- 
tion would  not  be  inconsistent  with  the  leg- 
islative intent  The  amendment  had  the  ef- 
fect of  curing  a  condition  for  which  no  logi- 
cal reason  could  be  given  as  cities  and  towns 
are  known  and  understood  among  the  people 
of  the  state.  The  Legislature  in  enacting 
section  5607,  in  relation  to  the  loaning  of 
money,  evidently  had  a  twofold  purpose  in 
view:  (1)  The  stability  of  the  security  upon 
which  the  money  was  loaned;  (2)  to  accom- 
modate  our  munldpallties,  and  thereby  assist 
in  building  up  the  commonwealth.  The  mon- 
ey thus  loaned  would  be  like  "bread  cast  up- 
on tlie  water  to  be  gathered  after  many  days," 
whether  the  money  was  loaned  to  a  county, 
dty,  school,  or  incorporated  town.  In  view 
of  all  these  considerations,  what  grounds  are 
there  for  the  assumption  that  the  loan  of 
money,  arising  from  the  sale  or  rental  of 
state  lands,  to  incorporate  towns  is  incon- 
sistent with  the  manifest  intent  of  the  Legis- 
lature? '  I  think  there  are  none.  I  do  not 
care  to  discuss  the  question  of  practical 
construction.  If  the  Land  Board  has  adopted 
the  practice  of  lending  money  to  incorporated 
towns  since  the  amendment  of  1907,  then 
there  is  some  logical  connection  between  the 
custom  adopted  and  the  law  itself.  In  any 
event,  I  rest  my  opinion  upon  the  meaning 
and  Intent  of  the'  statutes  referred  to  as 
applied  to  this  particular  case. 

I  am  of  the  opinion  the  writ  should  issue 
as  prayed  for  in  the  complaint 

FRIGE,  J.  (dissenting).  I  concur  In  the 
conclusion  of  Mr.  Justice  GIDEON  that  the 
defendant,  as  the  Auditor  of  this  state,  may 
and  ought  to  refuse  to  draw  his  warrant  for 
any  purpose  for  which  no  legal  appropria- 
tion has  been  made,  or  for  any  purpose  which 
is  not  authorized  by  law.  I  also  concur  in 
the  conclusion  that  if  an  appropriation  has 
been  made  for  the  purpose  for  whidi  a 
warrant  Is  demanded,  or  if  the  expenditure 
Is  authorized  by  law,  then  be  may  not  legal- 
ly refuse  to  issue  his  warrant  for  the  rea- 
son that  in  his  Judgment  the  expenditure 
or  Investment  as  the  case  may  be,  is  unwise, 
unsafe,  or  otherwise.  I  am  unable  to  con- 
cur in  the  conclusion  however,  that  the  in- 
vestment sought  to  be  made  in  this  case,  and 
for  which  plaintUIs  ask   this  court  for  a 
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writ  of  mandate  to  coerce  the  defendant  to 
Issue  a  warrant,  Is  "authorized  by  law."  In 
my  Judgment  It  Is  not  authorized  by  law,  and 
h^ce  it  Is  not  only  the  priyllege  but  It  Is 
the  duty,  of  the  defendant,  as  Auditor  of 
this  state,  to  refuse  to  Issue  his  warrant 
against  the  school  land  fund. 

I  regret  that  my  convictions  compel  me  to 
take  this  position,  and  that  hence  I  cannot 
concur  with  my  Associates.  I  fully  appreciate 
that  dissenting  opinions  are  not  only  stillborn, 
but,  in  most  instances,  useless;  and  that 
they  detract  from  the  weight  of  the  decisions. 
Further,  that  It  is  the  duty  of  every  member 
of  this  court,  where  such  a  course  is  possible, 
to  reconcile  his  views  with  those  of  his  as- 
sociates and  submit  to  their  judgment.  I  am, 
however,  not  able  to  do  so  in  this  case.  In 
my  Judgment  the  prevailing  opinion  disre- 
gards the  rales  of  construction,  which,  if 
heeded,  would  necessarily  lead  to  an  opposite 
conclusion.  That  fact  standing  alone,  how- 
ever, would  not  he  sufficient  in  this  case  to 
Induce  me  to  separately  state  my  views  in 
a  dissenting  opinion.  £aytng  aside  all  oth- 
er considerations,  and  considering  this  case 
alone.  It  is  not  of  much  consequence  wheth- 
er the  decision  Is  one  way  or  the  other.  The 
decision,  however,  is  much  more  than  of  or- 
dinary Importance,  since  It  may  affect  hun- 
dreds of  other  cases  in  which  the  principles 
of  interpretation  and  the  rules  of  construction 
are  Involved. 

There  never  was  a  time  In  the  history  of 
Jurisprudence  whoi  it  was  more  Important 
than  at  the  present  time  that  the  courts 
adhere  religiously  to  the  well-recognized  and 
well-established  rules  of  interpretation  and 
construction,  and  thus  declare  the  law  as  it 
is  written  by  the  lawmaking  power.  There 
never  was  a  time  In  the  history  of  the  world 
when  as  many  statutes  were  enacted  as  at 
the  present  time,  nor  upon  a  greater  variety 
of  subjects.  These  statutes,  in  very  numer- 
ous Instances,  are  so  written  as  to  require 
careful  consideration  and  construction,  not 
only  for  the  purpose  of  determining  the  in- 
tention and  meaning  of  the  lawmakers,  but 
for  the  purpose  of  harmonizing  the  various 
conflicting  enactments  which  relate  to  the 
same  or  cognate  subjects.  Moreover,  it  is  a 
w^l-known  fact  that  those  very  numerous 
statutes  are  constantly  submitted  to  the  opln- 
I<HI8  of  lawyers  by  their  clients  for  the  pur- 
pose of  having  the  meaning  and  effect  thereof 
determined  as  guides  for  their  conduct  In 
the  most  Important  as  well  as  the  most 
varied  affairs  of  life.  These  lawyers  are 
familiar  with  tiie  rules  of  Interpretation  and 
construction  which  have  been  evolved  by  the 
experience  and  wisdom  of  thousands  of  Judges 
sitting  as  courts  during  a  period  covering 
centuries  for  the  purpose  of  ascertaining  the 
actual  intention  and  meaning  of  the  law- 
makers, and  to  the  end  that  that  inten- 
tion may  be  declared  and  enforced.  The 
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lawyers,  therefore,  ascertain  the  meaning  and 
Intention  of  the  lawmakers  by  the  aid  af- 
forded by  those  rules,  and  advise  their  clients 
accordingly.  It  is  safe  to  assert  that  at 
least  90  per  cent,  of  the  legal  business  trans- 
acted in  law  offices  does  not  reach  the  courts, 
and  that  these  lawyers  implicitly  rely  upon 
the  decisions  of  the  courts  in  determining 
and  -applying  the  law  in  accordance  with 
the  rules  of  construction.  It  is  of  the  highest 
Importance,  therefore,  that  the  courts  strict- 
ly adhere  to  those  rules  In  rendering  their 
decisions.  To  depart  from  them  Is  to  destroy 
both  the  stability  and  the  certainty  of  the  law, 
and  might  not  Infrequently  leave  both  the 
lawyer  and  the  client  stranded  upon  a  desert^ 
in  a  state  of  fear  and  doubt,  without  guide 
or  bearing. 

Before  proceeding  to  a  statement  of  the 
rules  of  construction  that  are  applicable 
here,  it  becomes  necessary  to  refer  to  the 
statute  in  question,  which  is  found  In  Comp. 
Laws  Utah  1917,  {  5607,  as  amended  by  Laws 
Utah  1919,  p.  306,  c.  109.  So  far  as  material 
liere,  that  section  provides: 

"The'  board  shall  make  the  necessary  orders 
for  the  investment  or  disposal  of  the  funds  de- 
rived from  the  sale  of  public  lands  of  this 
state,  in  the  state  treasury.  Such  fvndt  tVall 
be  invested  for  and  on  aocoimt  of  the  tpeoifio 
tmrpotes  for  v^tich  the  lands  toere  granted,  in 
govemmeni,  ttate,  county,  oitg,  or  aokool  dit- 
trict  bond*,  or  in  scrip  or  warrants  issaed 
against  the  funds  to  be  raised  by  special  or  lo- 
cal taxes  or  assessment  under  the  provisions 
of  the  laws  of  the  state  of  Utah,  or  notes  of 
the  state  made  under  the  provisions  of  sections 
3806-3807,  or  in  warrants  on  the  reservoir  land 
grant  fund  issued  under  the  provisions  of  sec- 
tion 5664;  or  in  mortgages  on  improved  farm 
lands  within  the  state,  or  otherwise  as  provided 
by  law.    •    •    •  •• 

The  Italicized  words  are  the  only  ones 
that  are  of  compelling  force  here. 

The  act  In  which  section  5607,  supra,  was 
Included  was  first  adpoted  in  the  year  1896. 
Laws  Utah  1898,  p.  238,  c.  80.  As  first  writ- 
ten the  section,  in  addition  to  the  italicized 
words,  after  the  words  "school  district  bonds" 
contained  the  following  words,  "or  in  first 
mortgages  on  Improved  farms  within  the 
state."  The  act  was  In  some  particulars 
amended  and  re-enacted  in  the  year  1897. 
Laws  Utah  1897,  p.  61,  c.  37.  The  italicized 
words  remained  precisely  as  they  were  in  the 
act  as  originally  passed  in  1896.  In  1899 
(Laws  Utah  1899,  p.  85,  c.  64)  the  act  was 
again  amended  and  re-enacted.  The  Itali- 
cized words  were  left  the  same,  but,  after 
stating  that  the  funds  could  be  invested  In 
first  mortgages,  the  following  words  were 
added,  "or  otherwise  as  provided  by  law." 
In  1903  (Laws  Utah  1903,  p.  54,  c.  62)  the 
particular  section  limiting  the  kinds  of  se- 
curities in  which  the  funds  could  be  invested 
was  again  amended  by  adding  the  words,  "or 
notes  of  the  state  made  under  the  provisicMis 
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of  chapter  8  of  the  Laws  of  Utah,  1899."  The 
Italicized  words  were,  however,  re-enacted 
precisely  as  in  all  the  former  changes  or 
amendments.  The  act  was  again  amended  in 
1905  (Laws  Utah  1005,  p.  34,  c.  36),  when  the 
language  respecting  the  kinds  of  securities  in 
which  the  funds  should  be 'invested  was  left 
precisely  as  it  was  originally  adopted.  The 
section  was  again  amended  In  1907  (Laws 
Utah  1907,  p.  145,  c.  115).  The  kinds  of  se- 
curities in  which  the  school  funds  should  be 
invested  were  again  extended  by  adding  the 
following  words:  "Or  in  scrip  or  warrants  Is- 
sued against  the  funds  to  be  raised  by  special 
or  local  taxes  or  assessment  under  the  provi- 
sions of  the  laws  of  the  state  of  Utah."  The 
words  in  Italics  were,  however,  left  precisely 
as'before.  In  that  form  the  section  was  final- 
ly incorporated  Into  Comp.  Laws  Utah  1007 
as  section  2357.  The  section  was  again 
amended  in  1911  (Laws  Utah  1911,  p.  100,  c. 
71) .  In  that  amendment  the  kinds  of  securi- 
ties in  which  the  funds  should  be  Invested 
were  again  enlarged  by  adding  the  words, 
"irrigation  district  or  drainage  district 
bonds."  Otherwise  the  section  remained  pre- 
cisely the  same  as  before.  In  1915  (Laws 
Utah  1915,  p.  43,  a  37)  the  kinds  of  securities 
were  again  enlarged  by  adding  the  words,  "or 
in  warrants  on  the  Reservoir  Land  Grant 
Fund  Issued  under  the  provisions  of  section 
6  of  chapter  116,  Laws  of  Utah  1909."  Other- 
wise the  language  r^nained  the  same.  The 
law  was  finally  amended  in  1919  (laws  Utah 
1919,  p.  308,  c.  109).  The  amendment,  however, 
has  no  particular  bearing  upon  the  question 
involved  here,  except  that  the  language  with 
respect  to  the  kinds  of  securities  in  which  the 
school  land  funds  should  be  invested  was  left 
as  before. 

I  have  been  thus  specific  and  careful  in 
noting  the  nature  of  the  foregoing  amend- 
ments for  the  purpose  of  showing  (1)  that  the 
language  with  respect  to  the  Investment  of 
the  school  land  funds  as  originally  enacted 
was  never  changed  in  so  far  as  the  Invest- 
ment shonld  be  made  "in  government,  state, 
county,  city,  or  school  district  bonds,"  which 
are  the  italicized  words  before  referred  to; 
and  (2)  that  whenever  the  right  of  the  land 
board  to  invest  the  funds  was  enlarged  the 
kinds  of  security  in  which  the  funds  shonld 
be  invested  were  specifically  designated. 

It  is  of  the  utmost  importance,  therefore, 
to  bear  these  facts  in  mind  when  we  seek  for 
the  intention  of  the  Legislature  respecting 
the  kind  of  security  in  which  the  funds 
should  be  Invested  by  the  Laind  Board. 

Let  me  pause  here  for  a  moment  to  deter- 
mine the  nature  of  the  language  which  is  in 
question  here.  It  will  be  observed  that  the 
language  is  mandatory  in  letter.  In  spirit,  and 
in  its  purport.  The  language  is  to  the  effect 
that  the  Land  Board  shail  Invest  the  funds  In 
the  designated  securities.  It  must  also  be 
kept  in  mind  that  whenever  the  Legislature 


deemed  it  proper  to  enlarge  upon  the  kinds  of 
securities  in  which  investments  should  be 
made  it  distinctly  specified  what  those  securi- 
ties should  be,  precisely  as  was  done  when 
the  act  was  first  adopted.  I  make  this  state- 
ment as  conclusive,  proof  that  no  discretion 
whatever  was  ever  vested  in  the  Land  Board 
respecting  the  kinds  of  securities  in  which 
the  funds  should  be  invested.  Again,  the  lan- 
guage shows  two  .limitations:  (a)  Tliat  the 
funds  thall  be  invested  "on  account  of  the 
specific  purposes  for  which  the  lands  were 
granted" ;  and  (b)  that  they  shall  be  invested 
In  the  kinds  of  securities  designated  In  the 
act.  The  language  with  respect  to  these  mat- 
ters is  simple,  clear,  plain,  and  free  from  all 
ambiguity,  and  hence  free  from  uncertainty. 
Moreover,  no  difficulty  whatever  arises  In  as- 
certaining the  meaning  of  the  language  by 
reason  that  there  is  some  other  statute  which 
must  be  considered  as  in  pari  materia  with 
the  one  under  consideration.  The  statute 
with  respect  to  the  rules  of  construction  to 
which  I  shall  hereinafter  refer  is  not  in  pari 
materia,  and  hence  cannot  be  considered 
upon  that  phase  of  the  case.  2  Lewis,  Suth. 
Stat.  Copst.  (2d  Ed.)  i§  443,  444.  The  lan- 
guage being  free  from  aU  ambiguity  and  un- 
certainty with  respect  to  the  kinds  of  securi- 
ties in  which  the  funds  shall  be  Invested, 
there  Is  no  room  for  construcdon;  and  the 
court  Is  powerless,  therefore,  to  expand  or  to 
restrict  the  ordinary  and  usual  meaning  of 
the  language  used,  or  to  add  to  or  to  take 
away  anyUiing  therefrom. 

In  this  coimection  it '  must  be  borne  in 
mind  that  the  cities  and  towns  of  this  state 
are  by  law  segregated  into  distinct  classes, 
with  governments  entirely  different  in  many 
respects.  From  the  legal  point  of  view  there- 
fore— and  that  is  the  only  view  In  which  the 
word  "city"  is  mentioned  in  the  act  and  can 
be  considered — the  term  "dty"  does  not  in- 
clude tovm  unless  there  is  something  in  the 
statute  itself  which  Indicates  such  an  inten- 
tion. There  not  only  is  nothing  in  the  stat- 
ute in  question  indicating  such  an  intention, 
but  the  very  contrary  is  clearly  manifested. 

Let  me  refer  briefly  to  a  few  of  the  cardi- 
nal canons  and  rules  of  construction.  In  2 
Lewis'  Snth.  Stat.  Const  S  366,  the  primary 
or  first  rule  is  stated  to  l>e  that  the  mean- 
ing and  intention  of  the  lawmaker  must 
be  determined  from  "the  words  and  lan- 
guage employed;  and  if  the  words  are  free 
from  ambiguity  and  doubt,  and  express  plain- 
ly, clearly  and  distinctly  the  sense  of  the 
framers  of  the  instrument,  there  is  no  oc- 
casion to  resort  to  other  means  of  interpre- 
tation. It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation."  Again, 
it  is  said  in  section  367:  "There  Is  no  safer 
or  better  settled  canon  of  interpretation  than 
that  when  language  is  clear  and  unambigu- 
ous it  must  be  held  to  mean  what  it  plainly 
expresses."    What,  then,  is  the  meaning  of 
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the  language  nsed  In  the  act  of  1896,  and 
continued  In  force  from  that  day  to  this  so 
far  as  that  language  Is  now  material?  It  is 
that  the  funds  derived  from  the  school  land 
fund  shall  be  invested  "In  government,  state, 
county,  city,  and  school  district  bonds."  The 
primary  indeed  the  foundation  of  all  rales 
of  construction  that  are  employed  to  deter- 
mine the  meaning  of  language  Is  that  nnless 
the  words  are  used  In  a  technical  sense  they 
mrist  be  given  their  nsnal  and  ordinary 
meaning  and  effect.  There  is  not  one  word 
in  the  list  to  which  I  have  referred  that  Is 
not  nsed  in  its  ordinary  sense  and  purport. 
The  only  word,  however,  that  is  here  in  qnes- 
tion  Is  the  word  "city."  Even  If  the  cities 
and  towns  of  this  staite  were  not  segregated 
Into  distinct  classes,  there  still  could  be  no 
donbt  respecting  the  meaning  of  the  word 
"dty"  as  used  in. the  section.  Its  usual  and 
ordinary  meaning.  Indeed  Its  only  meaning, 
is  that  "dty,"  as  used  in  the  section,  was  in- 
tended to  Include  a  city  of  the  first,  second, 
or  third  class ;  that  is,  a  dty  as  it  is  known 
to  our  law  and  nothing  else.  In  this  connect 
tion  it  is  of  the  utmost  Importance  that  the 
objert  or  purpose  of  the  lawmaker  be  kept 
in  mind.  The  statute  in  question  does  not 
deal  with  the  rights,  privileges,  or  duties 
of  dties  or  towns;  but  its  exclusive  purpose 
was  to  select  and  designate  the  kinds  of  se- 
curities in  which  the  Land  Board  should  In- 
vest certain  trust  funds.  In  view  that  under 
our  statute  town  organizations  are  inferior 
to  city  organizations,  and  belong  to  the 
lowest  order  or  class  of  munlctpalities,  the 
legislators  were  not  only  Jostlfled  in  ex- 
cluding town  securities  from  the  kinds  in 
which  the  fnnds  should  be  invested,  but  it 
was  most  natural  that  they  should  do  so. 
The  rule  of  construction  Is  universally  ap- 
plied and  enforced  that  where  things  of  a 
higher  daas  or  order  are  enumerated,  things 
of  a  lower  or  inferior  class  or  order  must  be 
deemed  ezduded,  unless  it  appears  from 
what  is  said,  in  express  terms  or  by  unavoid- 
able Implication,  that  those  of  a  lower  order 
were  Intended  to  be  included.  Under  the 
construction  now  placed  upon  the  statute,  If 
A.  enters  into  a  contract  to  purchase  $100,000 
of  dty  bonds  from  B.,  B.  might  comply  with 
the  terms  of  his  contract  by  oSerlng  to  de- 
liver to  A  either  dty  or  town  bonds,  al- 
though A.  has  expressly  agreed  to  purchase 
dty  bonds.  A  lower  class  or  order  of  se- 
curities n^ay  thus  be  substituted  for  a  higher 
and  superior  dass,  and  this  may  be  done  In 
the  very  teeth  of  the  terms  of  the  contract 
That  is  precisely  the  effect  of  what  Is  per- 
mitted here.  ,No  one,  I  think,  will  deny  that 
it  was  the  exclusive  province  of  the  Legis- 
lature to  select  the  kinds  of  securities  in 
which  the  fnnds  should  be  invested,  and  It 
is  not  for  the  Land  Board,  nor  for  this  court, 
to  substitute  others  for  those  that  were  se- 
lected merely  because  such  others  may  par- 
take of  the  same  nature  or  may  be  deemed 


as  secure  as  those  that  were  seleded.  To 
do  that  is  to  deny  the  Legislature  the  right 
of  choice.  To  my  mind,  there  is  no  escape 
from  the  condusion  that  under  every  rule 
of  construction  it  is  the  duty  of  this  court 
to  hold  that  town  bonds'  were  intentionally 
excluded  from  the  kinds  of  securities  se- 
lected. 

Referring  again  to  2  Lewis,  Stat  Const  | 
866,  it  is  there  said: 

"The  statute  itself  furnishea' the  best  means 
of  its  own  exposition;  and  if  the  sense  in  which 
the  words  were  intended  to  be  nsed  can  be 
dearly  ascertained  from  its  parts  and  provt- 
sions,  the  intention  tbns  indicated  will  prevail 
without  resorting  to  other  means  of  aiding  in' 
the  construction." 

The  rule  is  so  well  and  so  dearly  stated 
by  Mr.  Justice  Brewer,  In  his  inimitable 
style,  in  United  States  v.  Goldenberg,  168 
U.  S.  at  page  102,  18  Sup.  Ct  at  page  4,  42 
L.  Ed.  394,  that  I  take  the  liberty  of  quot- 
ing what  is  there  said.    The  Justice  said: 

"The  primary  and  general  mie  of  statntory 
constniction  is  that  the  intent  of  the  lawmaker 
is  to  be  fomid  in  the  language  that  he  has  used. 
He  is  presumed  to  know  the  meaning  of  the 
words  and  the  rales  of  grammar.  The  courts 
have  no  fnnction  of  legislation,  and  simply 
seek  to  ascertain  the  will  of  the  legislator.  It 
is  trne  there  are  cases  in  which  the  letter  of 
the  statute  is  not  deemed  controlling,  but  the 
cases  are  few  and  exceptional,  and  only  arise 
when  there  are  cogent  reasons  for  believing 
that  the  letter  does  not  folly  and  accurately 
disclose  the  Intent.  No  mere  omission,  no  mere 
failure  to  provide  for  contingendes  which  it 
may  seem  wise  to  have  specifically  provided 
for,  justify  any  judicial  addition  to  the  language 
of  the  statute." 

In  this  case,  therefore,  if  the  court  con- 
fines Itself  to  the  language  of  the  statute,  as 
it  Is  required  to  do,  there  is  absolutely 
nothing  to  Justify  a  holding  that  the  Legis- 
lature Intended  to  Indude  any  class  of  se- 
curities other  than  those  that  are  expressly 
mentioned  in  the  statute.  It  is  only  when 
recourse  is  had  to  another  statute,  which 
has  absolutely  no  connection  with  the  one 
in  question,  and  which  was  intended  to  and 
can  apply  only  In  cases  where  uncertainty 
and  doubt  arise  from  the  language  used  in 
the  statute,  that  any  doubt  is  created  as  to 
the  meaning  of  the  word  "dty"  In  the  statute 
now  unden  consideration.  That  other  stat- 
ute cannot  be  used  to  create  a  doubt.  It  can 
only  be  applied  where  the  meaning  is  not 
clear  and  manifest.  The  statute  relied  on 
provides:  "The  word  'town'  may  mean  in- 
corporated town,  and  may  indude  dties; 
and  the  word  'dty'  may  mean  an  incorporat- 
ed town."  That  statute  merely  states  a  rule 
of  construction  which  has  been  in  force  for 
at  least  several  centuries  in  England,  and 
has  been  incorporated  into  the  Codes  of 
many  of  the  states  of  the  Union,  while  in 
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otber  states  the  rnle  Is  applied  without  he- 
Ins  expressed  In  the  statutes.  It  is  there- 
fore no  more  than  a  declaration  of  the  com- 
mon law  upon  the^  subject. 

It  goes  without  saying  that  it  often  occurs 
that  a  town  is  Intended  to  be  included  in 
the  word  "city,"  and  vice  versa.  When  that 
is  the  case,  however,  there  is  always  some- 
thing in  the  context  which  indicates  the 
sense  in  which  the  word  "city"  or  "town," 
as  the  case  may.  be,  .was  used.  The  concrete 
cases  clearly  illustrate  the  doctrine  Just 
stated.  Such  is  the  case  in  Burke  v.  Mon- 
rofe,  77  IlL  610,  Trueman  v.  Village  of  St. 
Maries,  21  Idaho,  632, 123  Paa  508,  and  state 
V.  Harbor  Line  Com'rs,  4  Wash.  6,  29  Pac. 
938.  Upon  the  other  hand,  in  those  cases 
where  there  was  nothing  to  indicate  that 
the  word  "city"  or  the  word  "town"  was 
not  used  in  its  ordinary  sense,  the  courts 
have  held  that  the  word  "city"  does  not  in- 
clude a  town.  In  Welch  v.  Post,  99  111.  471, 
the  statute  referred  to  "villages,  cities, 
counties  and  townships,"  and  it  was  held 
that  incorporated  towns  were  excluded.  The 
court,  in  passing  on  the  meaning  of  the 
words  used,  said:  "What  seems  to  byve 
been  deliberately  omitted  •  •  •  cannot 
be  supplied  by  Judicial  construction."  To 
the  same  effect  Is  Day  v.  Morrlstown,  62  N. 
J.  Law,  571,  41  Atl.  964,  Wight  v.  Wolff,  112 
Ga.  169,  37  S.  B.  395,  and  Anderson  ▼. 
Blakesly,  155  Iowa,  430,  136  N..W.  210.  The 
case  last  cited  affords  a  striking  illustration 
of  the  mischief  that  might  result  from  a 
careless  or  loose  substitution  of  the  word 
"town"  for  the  word  "city." 

I  know  of  no  instance,  have  heard  of  none, 
and  have  found  none  in  the  books  where  the 
Legislature  so  persistently  and  so  consistent- 
ly manifested  its  intention  to  exclude  the 
securities  of  towns  from  the  kinds  of  se- 
curities in  which  the  school  land  funds 
should  be  invested  as  In  this  case.  Here  the 
Legislature  amended  the  act,  in  which  it 
created  and  empowered  the  Land  Board  to 
invest  the  school  funds,  and  in  which  it  des- 
ignated the  kinds  of  securities  in  which  such 
funds  should  be  invested,  nine  times,  and 
in  each  change  Persisted  in  using  the  precise 
words,  so  far  as  cities  were  concerned,  as 
were  originally  used.  Moreover,  when  any 
Change  was  made  in  the  kinds  of  securities 
in  which  the  funds  should  be  Invested,  the 
kinds  were  specifically  designated.  Under 
such  circumstances,  to  hold  that  the  Legis- 
lature intended  to  use  the  word  "dty"  inter- 
changeably with  "town"  not  only  does  vio- 
lence to  every  known  rule  of  construction, 
but  It  Ignores  and  repudiates  the  very  mean- 
ing of  the  words  used. 

It  is,  however,  insisted  that  the  contention 
of  the  Land  Board  should  prevail  upon  the 
theory  of  what  ia  termed  "contemporaneous 
construction."  In  this  case  it  would  mean 
that  the  Land  Board  must  succeed  t>ecause 


it  had  construed  the  statute  to  mean  that 
where  the  word  "dty"  Is  used  by  the  legis- 
lators it  includes  a  town.  In  other  words, 
that  when  the  Legislature  designated  that 
the  funds  should  be  invested  in  city  securi- 
ties it  likewise  meant  town  securities.  A 
number  of  cases  -and  other  authorities  are 
cited  and  quoted  from  which,  it  is  urged, 
support  this  contention.  I  have  no  quarrel 
with  the  doctrine  announced  in  those  cases 
and  authorities.  Indeed,  the  doctrine  -is 
wholesome  and  sound  when  applied  to  prop- 
er cases.  But  it  has  no  application  here. 
First,  then,  what  is  meant  by  "contempora- 
neous construction"?  And  under  what  cir- 
cumstances may  it  be  Invoked?  In  2  Lewis' 
Suth.  Stat  Const.  (2d  Ed.)  i  472,  the  rule  is 
stated  thus: 

"The  aid  of  contemporaneous  construction  is 
invoked  whene  the  language  of  a  statute  is  of 
doubtful  import  and  cannot  be  made  plain  by 
tbe  help  of  any  other  part  4>f  the  same  statute, 
nor  by  tbe  aBaistance  of  any  act  in  pari  ma- 
teria which  may  be  read  with  it,  nor  of  the 
coarse  of  the  common  law  up  to  the  time  of  its 
enactment.  *  *  *  A  contemporaneous  con- 
struction is  that  which  it  receives  soon  after  its 
enactment." 

In  the  succeeding  section  it  is  said: 

"Long  usage  is  of  no  avail  against  a  plain 
statute;  it  can  be  binding  only  as  tbe  inter- 
preter of  a  doubtful  law,  and  as  affording  a 
contemporary  exposition." 

In  Black,  Interp.  Laws  (2d  Ed.)  pp.  40,  41, 
the  author,  in  discussing  the  question  of 
when  and  under  what  circumstances  con- 
temporaneous construction  may  t>e  Invoked, 

says: 

"It  is  properly  resorted  to  to  illustrate  and 
confirm  the  text,  to  explain  a  doubtful  phrase, 
or  to  expound  an  obscure  danse.  And  the  cred- 
it to  which  it  is  entitled  is  in  proportion  to  the 
uniformity  and  universality  of  that  construc- 
tion, and  the  known  ability  and  talents  of  those 
by  whom  it  was  given.  But  it  is  to  be  resorted 
to  with  much  qualification  and  reserve.  'It  can 
never  abrogate  the  text;  it  can  never  fritter 
away  its  obvious  meaning;  it  can  never  nar- 
row down  its  true  limitations;  it  can  never  en- 
large its  natural  boundaries.' " 

Now,  what  are  the  facts  here?  The  Land 
Board,  for  our  information,  has  furnished 
us  with  a  list  of  Investments  that  have  been 
made  in  town  securities.  That  list  is  con- 
clusive proof  that  the  construction  that  the 
board  relies  on,  to  say  the  least,  is  not  a 
contemporaneous  construction.  It  is  the 
very  reverse  of  that  The  law,  as  I  have 
pointed  out.  In  so  far  as  investments  in  city 
securities  are  concerned,  was  first  passed  in 
1890.  Prom  the  record  of  the  Land  Board 
as  first  presented  the  first  investment  that 
was  made  in  town  bonds  was  In  1909.  From  a 
letter  later  written  by  the  clerk  of  the  Land 
Board  It  now  seems  that  tbe  first  invest- 
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ment  was  In  1906.  To  my  mind  It  Is  neither 
very  clear  nor  very  material  whldi  Is  the 
correct  i}<ite.  In  either  case  no  Investments 
In  town  secnrltles  were  made  untU  either  10 
or  13  years,  as  the  case  may  be,  after  the 
law  was  passed,  and  not  until  the  law  had 
been  amended  or  changed  either  five  or  six 
times.  Up  to  that  time  the  Investments 
were  limited  to  the  kinds  of  securities  spec- 
ified in  the  law  itself.  If,  therefore,  there 
was  any  contemporaneous  ccmstmctlon  at  all, 
it  was  in  favor  of  the  law  as  written  and 
not  as  now  construed.  But  I  most  respect- 
fully submit  that  there  is  no  merit  in  the 
claim  of  contemporaneons  construction,  be- 
cause the  law  as  written  was  plain,  simple, 
and  free  from  ambiguity,  and  hence  no  con- 
struction was  permissible. 

It  is  contended  that  the  author  in  Black, 
Inter.  Laws  (2d  Ed.)  {  94,  supports  the  con- 
tention, and  he  is  quoted  from  at  some 
length.  If  all  that  Mr.  Black  says  upon  the 
subject  In  section  94  is  considered,  then 
there  is  absolutely  no  conflict  in  bis  state- 
ments. In  referring  to  contemporaneous,  or 
what  he  in  that  sectioh  calls  "practical  oon- 
Structlon,"  he  says: 

"The  courts  cauiot  be  controlled  by  them,  for 
the  reason  that  the  courts  alone  are  invested 
with  the  pow^r  and  charged  with  the  duty  of 
patting  a  final  and  authoritative  interpretation 
upon  the  laws.  And  if  the  statute  to  be  con- 
strued is  a  recent  one— so  that  official  action 
cannot  be  seriously  deranged,  nor  private  rights 
be  very  much  affected,  by  a  change  in  its  inter- 
pretation— the  mere  fact  that  subordinate  of- 
ficers have  already  begun  to  read  it  in  a  cer- 
tain way  and  to  regulate  their  actions  accord- 
ingly will  have  no  weight  or  influence  with  the 
courts  in  their  search  for  the  true  meaning  of 
the  law." 

The  foregoing  stateihent  applies  to  this 
case  In  every  particular  except  that  the  law 
was  not  of  recent  enactment.  That  fact, 
however,  as  I  have  pointed  out,  militates 
against  the  dalm  of  contemporaneous  con- 
struction rather  than  supports  it,  for  the  rea- 
son that  for  at  least  10  and  perhaps  13 
years  after  the  law  was  passed,  and  during 
which  time  it  was  changed  and  amended 
five  or  six  times,  all  investments  under  it 
were  limited  to  the  kinds  of  securities  spec- 
ified In  the  act  No  rights  whatever,  either 
public  or  private,  have  grown  up  under  it, 
and  the  only  result  that  can  possibly  fol- 
low the  application  of  the  law  as  written 
is  to  prevent  the  Land  Board  from  further 
transgressing  its  irialn  provisions.  That,  in 
the  very  nature  of  things, '  can,  however, 
only  be  wholesome,  and,  in  the  end,  benefi- 
cial In  many  ways,  since  it  will  be  notice  to 
all  officials  to  remain,  so  far  as  possible, 
within  the  letter  of  the  law. 

Nor  can  the  other  cases  quoted  from  by 


Bloxham  ▼.  Consumers'  L.  &  8.  B.  Co.,  36 
Fla.  510,  18  South.  444,  29  L.  R.  A.  507-C09, 
51  Am.  St  Rep.  44,  was  in  one  aspect  only 
a  proper  one  for  the  application  of  the  doc- 
trine of  contemporaneous  construction.  The 
statute  upon  its  face  was  doubtful  in  that 
the  questton  was  whether  the  word  "rail- 
road" applied  to  street  railroads  or  was  lim- 
ited to  steam  railroads.  The  executive  of- 
ficers had  construed  the  statute  so  as  to  ap- 
ply It  to  street  railroads  as  well  as  to  steam 
railroads,  and  the  court  independently  of 
such  a  construction,  held  that  street  rail- 
roads were  included  within  the  term  "rail- 
roads." The  court  however,  referred  to  a 
prior  contemporaneous  construction,  but  that 
did  not  have  controlling  influence  in  deter- 
mining the  meaning  of  the  statute.  In  City 
of  Louisville  V.  Louisville  School  Board,  119 
Ky.  574,  84  S.  W.  729,  also  quoted  from  by 
Mr.  Justice  Gideon,  the  court  said:  "We 
are  of  opinion  that,  on  the  face  of  the  stat- 
ute, the  claim  of  the  school  board  is  without 
foundation."  It  is'  somewhat  difficult  to  per- 
ceive how  the  prior  contemporaneous  con- 
struction could  Influence  the  court  If  the 
statute  upon  its  face  indicated  the  intention 
of  the  lawmakers  to  such  an  extent  that  a 
contrary  claim  had  no  foundation.  The  case 
of  Van  Veen  v.  Graham  County,  13  Ariz.  167, 
108  Pac.  252,  is  also  quoted  from.  In  that  case 
the  statute  was  doubtful  in  that  the  term 
"actual  traveling  expenses"  was  used,  and 
the  question  was  whether  the  term  Included 
all  the  expenses  of  sustenance  while  the  of- 
ficial was  away  from  home  on  official  busi- 
ness, or  whether  he  was  limited  merely  to 
traveling  expenses.  The  executive  officers 
had  held  that  it  included  all  expenses,  and 
the  court  so  held.  Neither  that  case  nor  the 
Louisville  case  is  of  controlling  influence 
here.  The  only  case  In  which  the  doctrine 
of  a  contemporaneous  and  long  acquiesced- 
In  construction  was  actually  applied  is  the 
case  of  State  v.  Sheldon,  79  Neb.  455,  113  N. 
W.  206.  In  that  case  it  appeared  that  the 
statute  providing  for  the  manner  of  assess- 
ing railroads  bad  been  construed  and  ap- 
plied by  the  state  and  county  officers  with- 
out protest  for  a  period  of  more  than  40 
years.  It  was  therefore  held  that  the  con- 
struction placed  upon  the  statute  by  the  of- 
ficers should  prevail,  although  the  correct- 
ness of  the  construction  in  some  respects 
was  doubtful.  It  will  be  observed  however 
— and  that  is  the  thought  I  desire  to  impress 
— that  in  all  of  the  cases  referred  to  a  doubt 
arose  upon  the  face  of  the  statute  and  an 
interpretation  of  the  meaning  of  the  lan- 
guage contained  therein  was  absolutely  nec- 
essary. Moreover,  in  some  of  the  cases  a 
different  construction  by  the  courts  would 
have  unsettled  and  disarranged  the  adjust- 
ment of  public  affairs  to  a  large  degree.    We 

Mr.  Justice  GIDEON  in  his  (pinion  have  any  I  have  no  such  case  to  deal  with  here. 

controlUng    Influence    here.     The    case   of  |     Neither  can  I  yield  assent  to  the  pioposl- 
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tlon  that  either  this  conrt  or  the  Legislature 
was  required  to  take  notice  of  the  construc- 
tion placed  upon  the  statute  in  question  aft- 
er the  year  1908  or  1909  by  the  Land  Board. 
It  Is  true,  as  suggested,  that  our  statute 
(Camp.  Laws  Utah  1917,  {  7076),  so  far  as 
material  here,  provides  that  courts  take  ju- 
dicial notice  of  the  "public  and  private  offi- 
cial acts  of  the  legislative,  executive,  and 
Judicial  d^artments  of  this  state  and  of  the 
United  States."-  Just  what  is  meant  by  the 
private  official  acts  I  am  unable  'to  grasp. 
That  question  has,  however,  no  relevancy 
here,  and  hence  may  be  ignored.  By  the 
public  official  acts  of  the  departments  re- 
ferred to  I  make  bold  to  assert,  however, 
that  it  was  not  intended  that  either  this 
court  or  the  legislative  department  should 
be  required  to  take  Judicial  notice  of  all  the 
administrative  acts  of  boards  or  other  offi- 
cers that  may  be  considered  a  part  of  the 
executive  department  of  this  state.  Neither 
this  nor  the  legislative  department  is  re- 
quired to  take  notice  of  the  various  con- 
tracts that  any  board  or  officer  may  enter 
into,  or  the  various  business  transactions  it 
or  he  miay  have  with  private  citizens,  or  even 
municipal  corporations.  To  bold  that  any 
department,  whether  Judidal  or  legislative, 
is  required  to  take  notice  of  all  the  acts  of 
Inferior  boards  and  all  inferior  officers  is 
to  require  such  departments  not  only  to  take 
notice  of  ail  the  proceedings  of  such  boards 
and  officers,  but  requires  such  departments 
also  to  take  notice  of  all  the  correspondence 
and  every  act  or  transection  that  may  arise 
in  the  course  of  the  business  intrusted  to 
such  boards  or  officers.  This  court  would 
thus  be  required  to  take  notice  of  all  that 
transpires  In  the  offices  of  the  Secretary  of 
State,  of  the  State  Auditor,  of  the  State 
Treasurer,  and  of  all  other  state  officers. 
That  would  place  a  burden  upon  this  and 
all  other  departments  of  the  state  govern- 
ment which  would  be  utterly  impracticable, 
and  would  tend  to  confuse  rather  than  to 
bring  about  an  orderly  and  a  reasonably  ex- 
peditious and  safe  administration  of  Justice. 
The  rule  applicable  here  is  well  stated  in 
16  Cyc.  p.  904,  in  these  words: 

"To  require  courts  to  notice  not  only  the  reg- 
ulations of  prominent  executive  officers,  state 
or  national,  but  also  what  they  do  in  discharge 
of  their  legal  powers,  would  impose  a  burden 
of  multitudinous  details,  often  of  slight  impor- 
tance, and  more  familiar  to  litigants  than  to 
the  court.  Dispatch  of  business  is  usually 
served  by  requiring  such  facts  to  be  proved." 

Then  follows  an  enumeration  of  the  char- 
acter of  executive  acts  of  which  the  courts 
are  required  to  take  Judicial  notice.  In  my 
Judgment,  the  foregoing  is  a  plain  and  sound 
exposition  of  the  law.  Any  other  course 
must  inevitably  lead  to  interminable  tur- 
moil. In  view  of  the  foregoing,  and  in  view 
of  the  fact  that  the  Legislature  from  first  to 


last,  in  express  terms,  spedBed  the  several 
kinds  of  securities  in  wbidi  the  funds 
should  be  invested,  there  is  no  basis  for  the 
contention  that  the  Legislature  adopted  the 
construction  that  was  placed  upon  the  stat- 
ute after  1906  or  1909  by  Including  town  se- 
curities. 

I  have  thus  shown  that  the  Legislature  for 
23  years  persistently  and  consistently  used 
the  same  language  in  designating  the  kinds 
of  securities  in  which  the  school  funds 
should  be  invested,  and  that  whenever  it 
deemed  it  necessary  to  change  tlie  kinds  of 
securities  in  which  the  funds  might  be  in- 
vested it  in  express  terms  designated  the 
kinds  of  securities  In  which  the  funds  should 
be  invested.  What  l>etter  method  could  the 
Legislature  have  adopted  in  emphasizing  its 
intention  respecting  the  kinds  of  securities 
in  which  investments  should  be  made?  It 
had  from  the  very  Inc^tlon  of  the  law  spe- 
dflcally  mentioned  and  enumerated  the  sev- 
eral kinds  of  securities  in  wliich  the  funds 
should  be  invested.  By  pursuing  that  meth- 
od all  securities  not  mentioned  were  neces- 
sarily excluded  from  the  list  specified.  Ac- 
cording to  the  arguments  now  advanced, 
however,  it  seems  that  the  Legislature,  in 
addition  to  particularly  specifying  the  vari- 
ous kinds  of  securities,  should  also  in  ex- 
press terms  have  excluded  all' others.  That 
is  the  effect  of  the  holding,  and  In  view  of 
that,  the  decision  Is  not  only  contrary  to  all 
rules  and  canons  of  construction,  but  may 
prove  exceedingly  harmful  in  the  future. 
Suppose  this  court  for  a  period  of  23  years 
had  constantly  applied  the  same  language  In 
determining  a  particular  question,  what  pos- 
sible effect  would  be  given  to  the  argument 
that  because  some  officer  or  some  one  else 
had  applied  the  decision  otherwise  than  as  it 
was  written,  this  court  was  required  to  de- 
clare that  it  meant  precisely  the  contrary  of 
what  it  said,  and,  in  the  event  that  It  failed 
to  do  so,  it  might  be  urged  that  It  adopted 
the  construction  of  such  officer  or  other  per- 
son? Courts  are,  and  of  right  should  be. 
Jealous  in  guarding  their  decisions,  and 
when  deliberately  declared  should  not  per- 
mit  any  one  to  disregard  them  upon  the 
flimsy  ground  that  he  placed  a  different 
meaning  upon  them  than  that  Justified  by  the 
language  used.  The  courts  should,  however, 
if  possible,  be  more  Jealous  la  guarding  the 
law  as  it  is  written  by  the  lawmakers ;  and, 
unless  there  is  something  in  the  law  mani- 
festing the  contrary  intention  from  that 
which  the  ordinary  meaning  of  the  language 
Implies,  the  courts  should  adhere  to  the  law 
as  written.  In  this  case,  therefore,  the  con- 
tentions of  the  Land  Board  should  not  pre- 
vail, (1)  because  the  language  of  the  statute 
which  it  has  attempted  to  construe  is  simple, 
plain,  and  free  from  all  ambiguity;  (2)  be- 
cause that  language  has  been  steadfastly  ad- 
hered to  for  practically  23  years  without  a 
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change;  (8)  because  tor  more  than  10  years 
after  the  statute  was  enacted  its  language 
and  meaning  were  followed;  (4)  because  to 
construe  the  statute  as  contended  for  by  the 
Land  Board  results  in  applying  the  words 
"city"  and  "town"  interchangeably  and  as 
meaning  the  same  thing ;  (5)  because  the  Leg- 
islature has  clearly,  and  at  numerous  times 
anil  in  many  ways,  indicated  that  such  was 
not  its  intention,  for  the  reason  that  every 
time  that  it  became  necessary  to  mention  a 
town  or  towns  such  has  invariably  been  done 
in  terms,  and  there  ia  not  a  single  statute 
of  which  I  have  any  knowledge  in  which 
su«±i  was  not  the  case — there  is,  therefore, 
no  room  for  construction ;  (6)  because  to  re- 
fuse the  writ  In  this  case  simply  arrests  un- 
authorized acts,  and  can  neither  affect  any 
vested  rights  nor  hamper  the  execution  of 
any  law;  and  (7)  because,  if  there  are  any 
changes  to  be  made  in  the  law  and  In  the 
kinds  of  securities  in  which  the  funds  shall 
l)e  invested,  the  changes  should  be  made  by 
the  lawmaking  power  precisely  as  tias  been 
done  in  amending  and  changing  the  statute 
numerous  times. 

The  alternative  writ  should  therefore  be 
quashed,  and  a  peremptory  writ  denied. 


STATE  V.  SHEEHAN.    (No.  3067.) 
(Supreme  Court  of  Idalio.    May  28,  1920.) 

1.  Criminal  law  ^s>792 (3)— Instruction  as  to 
who  are  principals  held  to  substantially  con- 
form to  statute. 

An  instruction  that  "under  the  laws  of  this 
state  all  persons  concerned  in  the  commlBsion 
of  a  crime,  whether  they  directly  commit  the 
act  coEstituting  the  offense,  or  aid  and  abet  in 
its  commission,  or  advise  and  encourage  its 
commission,  are  principals  in  any  crime  so 
committed,  *  *  * "  is  in  substantial  con- 
formity with  O.  8.  i  809S,  and  correctly  states 
the  law. 

2.  tntoxloatiig  liquors  «=>I67— One  aiding  or 
abetting  in  transporting  liquor  Into  Idalio  Is 
guilty  of  transporting. 

G.  S.  {  809S,  makes  one  who  aids,  abets,  or 
encourages  another  in  the  transportation  of 
intoxicating  liquor  into  the  state  of  Idaho 
guilty  of  the  act  of  transporting  whether  or 
not  be  was  actnaUy  present  and  participating 
in  audi  act. 

3.  Criminal  law  <8=9l  168(4),  1 173(2)— Refusal 
to  strike  erroneous  testimony  and  to  Instruct 
to  disregard  It  held  harmless.   - 

It  is  not  prejudicial  error  to  refuse  to  strike 
out  erroneous  testimony,  nor  to  refuse  to  in- 
struct the  jury  to  disregard  the  same  when  by 
bis  subsequent  answers  the  witness  has  shown 
tliat  he  had  no  personal  knowledge  of  the  facts 
testified  to. 


4.  Criminal  law  <s=sl  172(2)— Instmetlon  as  to 
weight  to  be  given  erroueous  tMtlmony  held 
not  prejudicial  error. 
Nor  is  it  prejudicial  error  for  the  court  to 
instruct  the  jury  that  they  may  give  such  tes- 
timony what  weight  they  think  it  is  entitled  to, 
when  it  is  apparent  from  all  of  the  facts  and 
circumstances  in  connection  therewith  that  the 
jury  could  not  have  been  misled  or  the  defend- 
ant prejudiced  thereby. 

Appeal  from  District  Court,  Ada  County; 
Cbas.  P.  McCarthy,  Judge. 

J.  A.  Sheehan  was  convicted  of  the  crime  of 
transporting  intoxicating  liquor  into  the  state 
of  Idaho,  and  he  appeals.    Affirmed. 

K.  I.  Perky  and  Dana  B.  Brlnck,  Iwth  of 
Boise,  for  appellant 

Elbert  S.  Delana,  Pros.  Atty.,  of  Boise,  Koy 
I/.  Black,  Atty.  Gen.,  and  Dean  Driscoll,  Alfred 
F.  Stone,  and  James  L.  Boone,  Asst.  Attys. 
Gen.,  for  the  State. 

BUDGE,  J.  This  appeal  is  from  a  Judg- 
ment convicting  api>ellant  of  the  crime  of 
transporting  intoxicating  liquor  into  the  state 
of  Idaho.  ITrom  the  evidence  it  appears  that 
the  appellant  arrived  in  Boise  from  Salt  Lake 
City  early  on  the  morning  of  May  16,  1916; 
he  bad  checked  two  trunks  at  Salt  Lake  City 
as  baggage  to  be  transported  to  Boise.  Sub- 
sequent to  accepting  the  trunks  for  trans- 
portation the  raUroad  company  discover- 
ed the  trunks  each  contained  kegs  of  whis- 
ky, and  the  superintendent  at  Pocatello  wir- 
ed the  railroad  offices  at  Boise  that  this 
certain  baggage  contained  liquo?,  and  to 
get  tn  touch  with  the  sheriff's  office  in 
Boise,  and  further  suggested  that  the  party 
calling  for  the  same  should  be  arrested. 
About  8  o'clock  on  the  morning  of  the  16th 
appellant  called  at  the  Peasley  transfer  of- 
fice at  Boise,  and  gave  an  employ^  the  two 
baggage  checks  for  the  trunks.  These  checks 
were  delivered  to  an  employe  by  the  name  of 
Waymire  who  presented  them  to  the  railroad 
company,  and  was  informed  that  the  trunks 
bad  not  arrived,  but  that  they  expected  them 
on  the  6:15  train  that  evening.  This  employ^ 
discovered  tiiat  there  was  something  wrong 
with  this  baggage,  and  Qiat  it  was  being 
watched,  so  the  checks  were  returned  to  ap- 
pellant with  the  request  that  he  get  some  one 
else  to  look  after  them.  i:^ppellant,  on  the 
evening  of  the  16th,  went  to  the  railroad  sta- 
tion at  Boise  and  called  Mr.  Phillips,  the  bag- 
gageman, outside  and  gave  bim  the  two 
check  numbers  for  trunks,  and  asked  him  if 
they  were  in,  and  at  the  same  time  informed 
Pliillips.that  the  trunlis  contained  intoxicat- 
ing liquor.  Subsequent  to  appellant's  arrest 
he  informed  the  sheriff  the  trunks  belonged 
to  him.  Mrs.  Lizzie  Johnson  had  been  stay- 
ing at  appellant's  house  while  appellant  and 
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his  wife  were  In  Salt  Lake  caty,  and  testi- 1 
fled  that  wben  appellant  arrived  home  he 
brought  three  or  four  quart  bottles  of  liquor 
with  him  in  his  suit  case.  Sheehan  never 
had  the  liquor  alleged  to  have  been  transport- 
ed in  the  trunks  in  his  personal  possession  In 
Idaho. 

[1,2]  The  court  gave  an  InstructionK  which 
was  in  part  as  follows : 

"Under  the  laws  of  this  state  all  persona  con- 
cerned in  the  commission  of  a  crime,  whether 
they  directly  commit  the  act  conatituting  the 
offense,  or  aid  and  abet  in  its  commission,  or 
advise  and  encourage  its  commission,  are  prin- 
cipals in  any  crime  so  committed.    *    *    •  » 

An  instruction  requested  by  the  appellant, 
to  the  effect  that  the  act  of  the  shipper  in  de- 
livering goods  to  the  carrier,  in  this  case  the 
Oregon  Short  Line  Railroad  Company,  does 
not  amount  to  transportation,  the  carrier  be- 
ing the  only  party  who  in  such  case  does  the 
transporting,  was  refused.  The  giving  of  the 
former  Instruction  and  the  refusal  to  give  tlie 
latter  are  assigned  as  error. 

In  this  same  connection,  and  on  the  theory 
embodied  in  the  requested  instruction,  appel- 
lant assigns  as  error  the  denial  of  his  mo- 
tion for  an  instruction  advising  acquittal  and 
the  insufficiency  of  the  evidence  to  sustain 
the  verdict. 

C.  S.  S  8093,  provides  that— 

"All  persons  concerned  in  the  commission  of 
a  crime,  whether  it  be  felony  or  misdemeanor, 
and  whether  they  directly  commit  the  act  con- 
stituting tiie  offense  or  aid  and  abet  in  its  com- 
mission, or,  not  being  present,  have  advised  and 
encouraged  its  commiasion,  •  •  •  are  prin- 
cipals in  any  crime  so  committed." 

l^e  instruction  which  the  court  gave  is 
substantially  in  the  language  of  the  statute, 
and  correctly  states  the  law.  The  crime  of 
transporting  intoxicating  liquor  into  the  state 
of  Idaho,  of  which  appellant  was  convicted,  is 
committed  whenever  one  knowingly  and  in- 
tentionally transports  intoxicating  liquor. 
No  other  intent  is  necessary  in  order  to  com- 
plete the  offense,  when  coupled  with  the  act 
of  transporting,  than  the  intent  to  transport. 
The  evidence  shows  that  the  intoxicating 
liquor  in  this  case  was  actually  transported 
into  the  state  of  Idaho;  that  the  appellant 
iiad  the  intent  that  it  should  be  so  transport- 
ed; that  he  aided,  abetted,  encouraged,  and 
procured  the  transportation.  His  acts  and 
his  intent,  coupled  with  the  act  of  the  rail- 
road company  in  knowingly  transporting  the 
intoxicating  liquor,  bring  him  clearly  within 
the  terms  of  the  foregoing  statute,  and  make 
him  a  principal  in  the  commission  thereof 
as  deflned  therein. 

In  this  connection  appellant  also  contends 
that  the  railroad  company  is  in  the  position 
of  a  feigned  accomplice.  In  order  to  become 
such  the  company  must  have  held  itself  out  to 
the  appellant  as  being  in  fact  an  accomplice. 


This  the  company  did  not  do.  There  is  there- 
fore no  element  of  feigned  accomplice  in  the 
case. 

[3,  4]  Appellant  moved  to  strike  otit  tba 
testimony  of  Mrs.  Johnson  relating  to  certain 
bottles  of  liquor  which  she  stated  he  had  in  his 
possession.  The  motion  was  denied.  Appel- 
lant then  recalled  her  for  further  cross-ex- 
amination, during  which  she  testified  as  fol- 
lows : 

"Q.  Now  you  spoke  about  seeing  some  liquor, 
I  think  you  said  four  bottles  in  the  house.  Do 
you  know  whether  they  were  whisky  or  not? 
A.  No,  sir,  I  don't  know,  I  never  tasted  it. 

"Q.  Do  you  know  whether  it  was  mtozicatiag 
liquor  of  any  kind  of  yonr  own  knowledge? 
A.  No;  I  don't  know  how  I  could  answer  that, 
because  I  don't  know. 

"Q.  Xou  didn't  taste  any  of  it?    A.  No. 

"Q.  Did  you  see  this  liquor  in  the  possession 
of  Sheehan,  or  did  you  see  it  at  the  house?  A. 
No,  sir;   I  did  not. 

"Q.  Tou  do  not  Imow  whether  it  was  intoxi- 
cating liquor  of  any  kind,  do  yon?  A,  No,  sir: 
it  was  on  the  table  when  I  seen  it." 

Appellant  requested  the  court  to  instruct 
the  jury  to  disregard  her  testimony  concern- 
ing the  possession  of  the  liquor  in  l)ottle8  and 
to  give  it  no  consideration  as  l)earing  upon 
the  probability  of  appellant  having  commit- 
ted the  offense  upon  wlilcb  the  state  had 
elected  to  rely,  viz.,  the  transportation  of 
the  liquor  contained  in  the  trunks.  Tiiis  re- 
quest was  i;efused,  and  the  court  instructed 
the  Jury  that  they  could  convict  appellant 
only  of  transporting  the  liquor  contained  in 
the  trunks ;  that  her  testimony  was  permit- 
ted to  remain  in  evidence  only  for  the  pur- 
pose of  enabling  them  to  decide  whether  ap- 
pellant transported  Qie  liquor  contained  in 
the  trunks ;  that  if  they  thought  it  bad  any 
bearing  upon  that  question  they  might  con- 
sider it  for  that  purpose,  giving  to  it  such 
weight  as  they  thought  it  entitled  to. 

The  denial  of  the  motion  to  strike,  the  re- 
fusal to  give  the  former  instruction,  and  ths 
giving  of  the  latter,  are  assigned  as  error. 

While  we  are  satisfied  that  the  court  erred 
in  the  respects  complained  of,  we  do  not  re- 
gard these  errors  as  prejudicial, or  as  Justi- 
fying a  reversal.  The  witness'  testimony  on 
the  cross-examination  shows  that  she  had  no 
knowledge  as  to  whether  the  bottles  about 
which  she  had  testified  contained  intoxicat- 
ing liquor.  The  rule  is  that  it  is  not  prejudi- 
cial error  to  refuse  to  strike  out  erroneous  ev- 
idence where  the  witness  whose  testimony  the 
court  is  asked  to  strike  out  has  shown  by 
subsequent  answers  that  be  has  no  personal 
knowledge  of  the  facts  testified  to.  17  O.  J. 
333,  i  3677;  Drew  v.  U.  S.,  192  Fed.  854,  113 
C.  O.  A.  178.  When  we  apply  tills  rule  to  the 
facts  and  circumstances  of  the  case  at  hand 
we  are  satisfied  that  no  prejudice  could  have 
resulted  to  appellant  from  failure  to  strike 
out  the  evidence  in  question,  and  that  the 
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jury  could  not  have  been  misled  ^ther  6y  the 
erldence  or  the  Instruction  complained  of. 
The  judgment  is  afllrmed. 

MORGAN,  O.  J.,  and  BlCEi,  J.,  concur. 


RABIDO   at  al.  v.   FUREY. 

(Sapreme   Court   of  Idaho.     April   12,   1920. 

On  Petition  for  Rehearing,  June 

12,  1920.) 

1.  Waters  and  water  courses  <&=3|42— Rights 
aader  a  water  lioease  are  conflned  to  waters 
described  In  application. 

Rights  acquired  under  a  water  license  are 
confined  to  the  water  described  in  the  applica- 
tion. 

2.  Waters  and  water  courses  «=s>l33— Hostile 
diversion  of  water  from  another's  ditch  can- 
not initiate  a  water  right. 

One  who  diverts  water  from  the  ditch  of 
another,  against  the  will  and  without  the  con- 
sent of  the  latter,  cannot  thereby  initiate  a 
water  right. 

3.  Waters  aid  water  courses  <8=>I40--Priority 
of  appropriation  depends  on  application  to  a 
benetidal  use. 

Where  a  water  right  is  dependent  upon  ap- 
propriation, rather  than  application  for  a  per- 
mit, priority  depends  on  application  of  the  wa- 
ter to  a  beneficial  use,  not  on  date  of  com- 
mencement of  construction  of  diversion  works. 

Morgan,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Blaine  Coun- 
ty;  F.  J.  Cowen,  Judge. 

Suit  by  Mary  Rabldo  and  another  against 
Sherman  Furey,  to  determine  priority  to  the 
right  to  use  the  water  of  certain  springs, 
with  cross-complaint  by  defendant.  Judg- 
ment for  plaintiffs  as  to  a  certain  use,  and 
for  defendant  as  to  a  certain  use.  From  the 
Judgment  and  an  order  denying  his  motion 
for  a  new  trial,  defendant  appeals.  Modi- 
fied and  remanded,  with  directions. 

Hawley  &  Hawley  and  O.  W.  Worthwlne, 
all  of  Boise,  for  appellant. 

Clark  &  Brodhead,  of  Mackay,  for  re- 
spondents. 

McCARTHT,  District  Judge.  This  is  an 
action  brought  by  resiMndents  in  the  district 
court  In  and  for  Blaine  county  to  determine 
the  relative  rights  of  the  parties  In  and  to 
the  waters  of  Jagles  or  Goggles  springs,  in 
Blaine  county.  The  district  court  entered 
Judgment,  awarding  to  respondents  the  right 
to  the  use  of  .8  second  feet  of  the  waters  of 
the  springs  for  the  Irrigation  of  land  owned 
by  respondent  Mary  Rabldo,  described  in  the 
amended  complaint,  with  date  of  priority  of 
April  1,  1904,  and  to  appellant  the  right  to 
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the  use  of  1.4  second  feet  thereof  for  the  ir- 
rigation of  land  described  in  his  answer  and 
cross-comidaint,  with  date  of  priority  of 
December  4,  1907.  From  the  Judgment,  and 
from  an  order  doiying  a  motion  for  a  new 
trial,  appellant  appeals  to  this  court. 

The  principal  point  raised  by  appellant  Is 
that  the  evidence  is  Insufficient  to  sustain  the 
findings  of  fact  and  Judgment.  It  is  admll> 
ted  that  respondent  Mary  Rabldo  and  appel- 
lant are  the  owners  of  the  lands  described  in 
their  pleadings ;  that  they  are  agricultural 
In  character,  and  require  the  artificial  appli- 
cation of  water  in  order  to  raise  profitable 
crops.  The  springs  in  question  are  situate 
on  unoccupied  public  land  of  the  United 
States,  some  distance  up  a  canyon  Imown  as 
"Jagles  canyon."  While  there  Is  some  con- 
flict In  the  evidence,  the  preponderance  of 
the  evidence  shows  that  respondents  cleaned 
out  the  springs,  constructed  a  ditch  to  con- 
duct the  water  around  a  flat  situate  some 
distance  below  them,  cleaned  out  the  channel 
through  which  the  water  flowed  down  the 
canyon,  thus  succeeding  in  bringing  the 
water  to  the  mouth  of  the  canyon,  and  then 
conducted  it  into  a  ditch  which  they  had  con- 
structed. 

The  evidence  is  sufficient  to  sustain  the 
flndlng  of  the  trial  court  that  prior  to  the 
time  respondents  performed  this  labor  the 
water  from  the  springs  never  reached  the 
mouth  of  the  canyon,  and  that  It  was  entirely 
the  result  of  their  labor  that  the  water  lie- 
came  available  for  Irrigation  purposes.  Bow- 
ever,  the  evidence  shows  that  the  work  com- 
menced in  1906  instead  of  1904  as  found  by 
the  court.  As  a  result  of  respondents'  labor, 
in  the  fall  of  1907,  the  water  came  down  to 
the  mouth  of  the  canyon  and  into  the  ditch 
which  they  bad  built,  but  they  did  not  apply 
the  water  to  a  beneflclal  use  that  fall. 

In  December,  1907,  appellant  discovered 
the  water  coming  out  of  the  canyon,  and, 
without  making  any  investigation  to  deter- 
mine its  source,  filed  in  the  ofl!ice  of  the 
state  engineer,  on  December  4th  of  thatyear, 
an  application  for  a  permit  to  appropriate 
1%  second  feet  of  the  waters  of  Goggles 
creek,  giving  the  source  of  supply  as  Goggles 
creek,  and  the  location  of  the  point  of  diver- 
sion as  the  mouth  of  Goggles  Creek  canyon. 
In  May,  1908,  he  took  some  water  from  the 
ditch  which  respondents  had  constructed 
near  the  month  of  the  canyon,  conducted  it 
to  his  land,  and  applied  it  to  a  beneficial  use. 
The  finding  that  about  May  1,  1908,  appel- 
lant applied  to  a  beneficial  use  1.4  second 
feet  of  said  water  is  hardly  sustained  by  the 
evidence.  The  evidence  shows  that  in  the 
spring  of  1908,  appellant  applied  said  water 
on  about  3^  acres,  in  1009  and  1910  on 
about  the  same  amount  of  land,  and  in  1911 
on  about  80  acres.    There  Is  no  deflnlte  evl- 
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dence  to  sbow  Just  how  mndi  water  he  ap- 
plied on  his  land  at  those  times.  It  is  clear, 
however,  that  he  did  apply  some  of  said 
water  upon  his  land  before  the  respondents 
applied  any  of  it  on  the  land  described  in 
their  complaint,  and  that  he  diverted  it  from 
the  ditch  which  respondents  had  built  near 
the  mouth  of  the  canyon.  Thereafter  be 
made  proof  of  completion  of  works,  and  on 
March  6,  1913,  a  water  license  was  issued  to 
him  for  1.4  second  feet .  of  the  waters  of 
Goggles  creek;  the  date  of  priority  desig- 
nated in  said  license  being  February  3,  1908. 
On  June  3, 1908,  respondent  Joseph  Rabldo 
and  Ben  Burnett  filed  in  the  state  engineer's 
office  an  application  for  a  permit  to  use  6.2 
second  feet  of  the  waters  of  Jagles  springs, 
which  was  approved  by  the  state  engineer 
on  June  13,  1908.  The  application  specified 
that  the  waters  were  to  be  used  on  a  desert 
claim  of  Joseph  Rabldo.  Any  rights  which 
may  have  accrued  under  that  permit  were 
subsequently  quitclaimed  by  Rabldo  and  Bur- 
nett to  respondent  Mary  Rabldo.  In  1909 
respondent  Mary  Rabldo  filed  on  the  desert 
claim  described  In  the  amended  complaint 
On  September  80,  1911,  she  applied  for  and 
received  a  permit  to  use  four-fifths  second 
feet  of  the  waters  of  Jagles  springs  on  her 
desert  claim,  giving  the  source  of  the  water 
supply  as  Jagles  springs,  and  the  location  of 
the  point  of  diversion  as  about  one  mile 
from  the  mouth  of  Jagles  creek.  On  April 
21,  1916,  the  state  engineer  certified  that 
the  proof  of  completion  of  works  under  that 
permit  had  not  been  made  as  required  by  the 
laws  of  the  state  of  Idaho,  and  that  the  per- 
mit was  therefore  voidable.  In  June,  1906, 
respondonts  continued  their  ditch  to  the 
desert  claim  of  respondent  Joseph  Rabldo, 
and  irrigated  7  acres  of  his  land  with  it,  and 
in  1909  irrigated  40  acres  6t  the  desert  claim 
of  Mary  Rabldo  with  It. 

[1]  O.  S.  §  5556,  provides  as  follows: 
"Water  being  essential  to  the  industrial  pros- 
perlty  of  the  state,  and  all  agricultural  develop- 
ment throughout  the  greater  portion  of  the 
state 'depending  upon  its  just  apportionment 
to,  and  economical  use  by,  those  making  a  bene- 
ficial application  of  the  same,  its  control  shall 
be  in  the  state,  which,  in  providing  for  its  use, 
•ball  equally  guard  all  the  various  interests 
involved.  All  the  waters  of  the  state,  when 
flowing  in  their  natural  channels,  including  the 
waters  of  all  natural  springs  and  lakes  within 
the  boundaries  of  the  state  are  declared  to 
be  the  property  of  the  state,  whose  duty  it 
shall  be  to  supervise  their  appropriation  and 
allotment  to  those  diverting  the  same  therefrom 
for  any  beneficial  purpose,  and  the  right  to  the 
nse  of  any  of  the  waters  of  the  state  for  useful 
or  beneficial  purposes  is  recognized  and  con- 
firmed.   •    •    •" 

C.  S.  S  5558,  reads  as  follows: 

"The  right  to  the  use  of  the  waters  of  rivers, 
streams,  lakes,  springs,  and  of  subterranean 
waters,  may  be  acquired  by  appropriation." 


O.  S.  I  6561,  reads  as  follows: 

"As  between  appropriators,  the  first  in  time 
is  first  in  right." 

G.  S.  §  5562,  reads  as  follows: 

"All  ditches  now  constructed  or  which  may 
hereafter  be  constrncted  for  the  purpose  of 
utilizing. seepage,  waste  or  spring  water  of  the 
state,  shall  be  governed  by  the  same  laws  re- 
lating to  priority  of  right  as  those  ditches, 
canals  and  conduits  constructed  for  the  purpose 
of  utilizing  the  waters  of  running  streams." 

O.  S.  I  6660,  provides  as  follows: 

"The  water  appropriated  may  be  turned  into 
the  channel  of  another  stream  and  mingled 
with  its  water,  and  then  reclaimed.    •    •    •  " 

C.  S.  §  5569,  which  deals  with  applications 
to  appropriate  water,  provides  that  the  ap- 
plication shall  give  the  source  of  the  water 
supply,  and  a  i)ermlt  issued  upon  an  appli- 
cation also  mentions  the  source  of  the  water 
supply  as  given  in  the  application. 

Appellant's  application  for  a  permit  des- 
ignates the  source  of  supply  as  Goggles 
creek,  and  the  location  of  the  point  of  diver- 
sion as  the  mouth  of  Goggles  Creek  canyon. 
In  other  words,  the  application  is  for  a  per- 
mit to  appropriate  the  waters  of  Groggles 
creek.  The  evidence  shows  that  Goggles 
springs  are  not  naturally  tributary  to  or  a 
feeder  of  Goggles  creek.  On  the  contrary, 
the  waters  of  the  springs  spread  over  and 
sink  into  the  ground  at  a  place  in  the  canyon 
known  as  "Rye  Grass  Flat,"  a  little  below 
the  springs.  The  respondents,  after  clearing 
out  the  springs  and  increasing  the  flow,  took 
the  water  around  this  flat  and  diverted  it 
into  the  creek,  cleaned  out  the  creek,  and 
thereby  conducted  the  water  in  question 
down  to  the  mouth  of  the  canyon  and  into  a 
ditch  which  they  had  dug,  utilizing  the 
creek  part  of  the  way  as  their  ditch,  which 
they  had  a  right  to  do  under  the  provisions 
of  C.  S.  i  5560,  supra. 

The  water  in  question  was  therefore  not 
the  water  of  Goggles  creek,  but  the  water  of 
Goggles  springs.  -  The  application  to  appro- 
priate the  water  of  Goggles  creek  covered 
only  water  which  was  naturally  flowing 
therein,  not  the  water  of  the  springs,  which 
did  not  naturally  flow  In  it,  but  were  divert- 
ed into  it  by  respondent  in  the  manner  above 
indicated.  We  conclude  that  the  applica- 
tion and  permit  issued  pursuant  thereto  did 
not  initiate  a  right  to  the  water  In  question, 
namely,  the  water  of  Goggles  springs. 

[2,  3]  Appellant  also  claims  a  right  to  the 
water  by  reason  of  prior  actual  diversion  and 
application  to  a  beneficial  use.  The  provi- 
sion of  C.  S.  i  5561,  supra,  has  been  enforced 
by  a  long  line  of  decisions  of  this  court 
But  in  every  case  the  water  in  question  had 
been  properly  appropriated  under  the  provi- 
sions of  our  statutes. 

Whether  or  not  appellant  obtained  any 
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rlgjit  to  the  water  by  his  attempted  appro- 
priation depends  upon  whe&er  the  water 
was  subject  to  appropriation  at  the  place 
and  In  the  manner  in  which  he  attempted 
to  appropriate  it.  The  language  used  In  C.  S. 
{  5556,  Indicates  that  water  Is  subject  to  ap- 
propriation only  when  flowing  in  its  natural 
cbannel,  and  that  It  must  be  appropriated 
therefrom.  The  principle  underlying  this 
statutory  provision  is  recognized  by  the  Su- 
preme Court  of  Utah  in  Sowards  v.  Meagher, 
37  Utah,  212,  108  Pac.  1112,  and  by  the  Su- 
preme Court  of  Wyoming  in  McPhall  t.  For- 
ney, 4  Wyo.  656,  3S  Pac.  773.  It  is  similar 
to  the  generally  recognized  principle  that  a 
valid  water  right  cannot  be  initiated  by 
nslnjj  nnothpr's  ditch  agninst  his  will,  or  by 
any  other  trespass.  Wlel,  Water  Bigbts  in 
Western  States  (3d  Ed.)  vol.  1,  f f  221,  391 ; 
McRae  v.  Small,  48  Or.  139,  85  Pac.  503; 
Marshall  v.  Niagara  Springs  Orchard  Co., 
22  Idaho,  144,  125  Pac.  208. 

A  general  definition  of  the  term  "natural 
channel,"  applicable  to  all  cases,  is  a  dlffl- 
cnlt  matter.  A  great  deal  depends  upon  the 
circumstances  of  each  individual  case.  It 
may  be  that  water  which  has  once  been  di- 
verted from  its  original  natural  channel,  and 
has,  after  being  used  or  abandoned,  gotten 
into  a  channel  other  than  the  original  one, 
can  be  said  to  be  flowing  in  a  natural  chan- 
nel within  the  meaning  of  this  statute.  That 
question  is  not  before  us,  and  we  do  not  pre- 
tend to  decide  it  It  is  not  necessary  In  this 
case  to  apply  the  language  of  that  statute 
to  an  possible  cases  wb'lch  may  arise  when 
water  has  been  diverted  from  its  original 
natural  channel  and  does  not  return  to  it. 
The  specific  question  upon  which  we  pass  in 
this  case  is  whether  the  water  in  question, 
which  respondents  caused  to  flow  down  the 
canyon  and  into  the  ditch  which  they  had 
constructed,  and  from  which  appellant  di- 
verted it,  was  flowing  in  its  natural  channel 
and  was  diverted  therefrom  by  appellant 
In  view  of  the  evidence,  as  summarizied 
above,  we  answer  this  question  in  the  nega- 
tive. Goggles  creek,  or  canyon,  was  not  the 
natural  diannel  for  said  water,  but  was  used 
by  respondents  as  a  ditch  to  carry  to  tht^ir 
ditch  the  water  which  they  had  diverted 
from  the  springs.  It  is  perfectly  clear  that 
the  ditch  out  of  which  appellant  diverted  the 
water  was  not  its  natural  channel.  We  must 
not  be  understood  as  holding  that  respond- 
ents acquired  a  completed  water  right  mere- 
ly by  thus  diverting  it.  On  the  contrary,  in 
the  absence  of  a  valid  filing  by  them,  or  a 
completed  appropriation,  appellant  or  any 
cae  else  could  have  gone  to  the  source  of  the 
water,  namely,  Oie  springs,  and  made  a  valid 
filing  or  appropriation.  But  under  this  stat- 
ute the  water  was  not  subject  to  appropria- 
tion at  the  place  and  in  the  manner  attempt- 
ed by  appellant 


We  conclude  that  the  evidence  supports 
the  finding  of  the  trial  court  to  ,the  effect 
tbat  respondent  Mary  Rabido  has  a  prior 
right  to  .8  second  ffeet  of  the  waters  of 
Goggles  springs.  However,  the  date  of 
priority  should  not  be  1904,  as  found  by  the 
trial  court,  nor  even  1007,  the  year  the  water 
was  brought  down  the  canyon.  Since  the 
state  engineer  certified  that  the  water  permit 
granted  her  was  voidable  because  of  failure 
to  make  proof  of  completion  of  works,  we 
must  fail  back  on  the  date  of  the  actual  ap- 
plication of  the  water  for  the  date  of  her 
priorityfc  Prom  the  evidence  in  the  record 
it  is  not  possible  to  state  exactly  when  the 
.8  second  feet  of  water  was  applied  to  her 
entry.  The  taking  of  further  evidence  on 
this  point  by  the  trial  court  will  be  neces- 
sary. 

So  far  as  appellant  is  concerned,  we  find 
that  he  has  acquired  no  valid  right  to  the 
waters  of  Goggles  Gprings,  being  the  water  in 
question.  His  permit  and  license  give  him 
a  right  to  the  waters  of  Goggles  creek,  and 
would  apply  to  any  water  which  may  run 
down  that  creek,  as  distinguished  from  the 
waters  of  Goggles  springs.  The  only  waters 
In  litigation  under  the  Issues  of  this  case 
are  the  waters  of  Goggles  springs.  Since 
appellant  has  no  right  to  them,  no  relief  can 
be  afforded  him  in  this  action. 

The  case  Is  remanded  to  ttae  trial  court, 
with  instructions  to  modify  its  findings  of 
fact  and  conclusions  of  law,  and  decree  in 
accordance  with  the  views  herein  expressed. 
In  order  tfi  fix  the  exact  date  of  respondents' 
priority,  the  trial  court  is  ordered  to  take 
further  evidence  on  the  question^as  to  the 
date  when  the  .8  second  feet  of  the  waters 
ot  Goggles  springs  were  applied  by  re- 
spondents to  the  land  belc»ging  to  respondent 
Mary  Rabido  and  described  in  the  amended 
complaint 

Xo  costs  are  awarded  on  this  appeal. 

RICE,  J.,  concurs. 

MORGAN,  G.  J.  (dissenting.  The  waters 
of  Jagles  springs  are  property  of  Idaho,  and 
were  subject  to  appropriation  wherever 
found.  They  were  unappropriated  public 
waters,  the  right  to  use  which  might  be  ac- 
quired, until  they  were  used  In  the  Irriga- 
tion of  the  lands  of  these  litigants.  The  i>ar- 
ties  to  this  action  having  failed  to  conform 
to  the  requirements  of  the  law  in  making 
their  applications  to  the  state  engineer,  their 
priorities  depend  on  the  dates  they  placed 
the  waters  to  a  beneficial  use. 

It  must  not  be  understood  that  C.  S.  } 
5560,  grants  to  respondents  the  right  to  use 
the  creek  bed  as  a  ditch  without  the  consent 
of  the  owner  of  the  land  on  which  It  Ik  situ- 
ated. Furthermore,  the  evidence  does  not 
Justify  the  conclusion,  which  may  be  drawn 
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from  the  foregoing  opinion,  that,  in  taking 
tbe  water,  appellant  committed  a  trespass. 

On  Petition  for  Blearing. 

McCarthy,  District  Judge.  The  fore- 
going opinion  holds  that  appellant  did  not 
acquire  any  right  to  tbe  waters  of  Goggles 
springs.  The  questions  as  to  whether  he  ao 
quired  a  right  to  the  waters  flowing  in 
(Toggles  creek,  and  as  to  whether  waters 
originating  In  Goggles  springs,  but  which 
are  permitted  to  flow  in  Goggles  creek,  are 
waters  of  Goggles  creek,  are  not  discussed 
or  decided. 

Since  the  appeal  was  taken  from  the  judg- 
ment, and  not  from  a  portion  thereof,  tbe  en- 
tire Judgment  Is  before  the  court,  and  Bab- 
ied to  review,  even  though  the  respondoits 
took  no  cross-appeal. 

Tbe  petition  for  rehearing  is  denied. 

MORGAN,  O.  J.,  and  RICE,  J.,  concur. 


HERRING-HALL-MARVIN  SAFE  CO.  V. 
BALLIET.     (No.  1900.) 

(Supreme  Court  of  Nevada.     June  8,  1920.) 

1.  Costs  <8=342(2)— OlTer  of  Judgment  at  to 
nndlsputed  part  of  dalm  makes  cost  il»pend- 
ent  upon  result  of  disputed  part 

When  plaintiff  nnites  in  the  same  action  a 
daim  that  is  not  disputed  with  one  that  is, 
defendant  may  remove  from  the  f^ntroversy 
the  undisputed  claim  by  offer  of  judgment,  as 
authorized  by  Comp.  Laws,  §  3470,  and  thus 
make  tbe  subsequent  costs  of  the  litigation 
depend  upon  tbe  result  of  tbe  litigation  in  re- 
gard  to  tbe  disputed  claim. 

2.  Costs  «=>42(2)— Offer  of  Judgment  need  not 
Include  costs. 

Offer  of  judgment  under  Comp.  laws,  f 
3470,  need  not  include  costs. 

3.  Costs  «=>42(4)— Offer  of  Judgment  does  not 
affect  costs  accruing  prior  to  offer. 

Although  plaintiff  failed  to  obtain  a  more 
favorable  judgment  than  offered  by  defendant, 
plaintiff  was  entitled  to  accrued  costs  up  to 
tbe  time  of  tbe  maldng  of  the  offer. 

4.  Appeal  antf  error  ®s>984(i)— Whether  Judg- 
ment "more  favorable"  than  that  offered,  as 
affecting  costs,  within  discretionary  deter- 
mination of  court  of  Jurisdiction. 

Whether  judgment  recovered  was  "more 
favorable"  than  judgment  offered  by  defendant, 
within  tbe  meaning  of  Comp.  Laws,  §  3470,  as 
to  offer  of  judgment  as  affecting  costs  is  to 
be  determined  by  tbe  tribunal  having  jurisdic- 
tion of  tbe  matter,  and  tbe  exercise  of  the 
district  court's  sound  discretion  in  this  respect 
will  not  be  disturbed,  although  tbe  Supreme 
Court  is  not  without  power  to  correct  abuse 
thereof. 


Appeal  from  District  Ooort;  Nye  County; 

Mark  R.  Averill,  Judge. 

On  rehearing. 

Former  opinion  (38  Not.  164, 145  Pac.  941) 
adhered  to,  with  modification  as  to  costs. 

H.  R.  Cooke,  of  Tonopali,  for  appellant 

SANDBRS,  J.  This  case  was  commenced 
in  the  lower  court  in  1908.  It  was  appealed 
to  tlilB  court  in  1910.  The  judgment  and  or- 
der appealed  from  was  affirmed  on  January 
2,  1915.  See  opinion,  38  Nev.  164,  145  Pac 
941.  Upon  the  application  of  the  losing  party 
a  rehearing  was  granted  in  March,  1915.  The 
matter  of  rehearing  slumbered  on  the  calen- 
dar of  this  court  until  December,  1919,  and 
was  presumably  brought  to  a  hearing  because 
of  an  order  directed  to  the  parties  to  show 
cause  why  the  case  should  not  be  stricken 
from  the  trial  calendar. 

No  member  of  this  court  as  It  is  at  pres- 
ent constituted  participated  In  the  opinion. 
The  transcript  consists  of  more  tlian  800 
pages.  Tbe  cause  appears  to  have  been  sub- 
mitted upon  full  and  exhaustive  briefs  cov- 
ering every  step,  in  the  proceedings.  Ordi- 
narily, unless  limited  or  restricted  by  order, 
a  rehearing  opens  up  the  entire  case;  but  In 
this  instance  we  are  Justified  in  confining  this 
opinion  on  rehearing  to  tbe  points  raised  in 
the  petition  for  rehearing. 

It  is  pointed  out  in  the  petition  that  the 
court  neglected  to  pass  upon  and  decide  two 
vital  points  necessary  for  a  complete  dispo- 
sition of  the  case.  One  is  that  the  cpurt  neg- 
lected and  failed  to  decide  which  of  the  par- 
ties is  entitled  to  costs  of  trial  in  the  district 
court ;  and  the  other,  Did  the  trial  court  err 
in  giving  a  certain  Instruction  over  the  objec- 
tion of  plaintiff,  and  duly  excepted  to  at  the 
time? 

[1]  The  question  of  costs  involves  tbe  con- 
struction and  application  of  section  3470,  (3ut 
Ck)mp.  Laws  of  Nevada,  the  statute  In  force 
when  tbe  cause  was  tried  in  the  court  below. 
Wben  tbe  plaintiff  unites  in  the  same  action, 
as  it  did  in  the  present  case,  a  claim  that  is 
not  disputed  with  one  that  Is,  the  defendant 
may  remove  from  the  controversy  the  undis- 
puted claim  by  the  offer  of  Judgment,  as  au- 
thorized by  said  section  3470,  and  thus  make. 
the  sul>sequent  costs  of  tbe  litigation  depend 
upon  the  result  of  the  litigation  in  regard  to 
the  disputed  claim.  The  defendant  by  his 
answer  In  this  case  offered  to  allow  plaintiff 
to  take  Judgment  against  him  for  tbe  sum  of 
$616,  less  the  sum  of  $42.80,  for  and  on  ac- 
count of  the  second  cause  of  action  set  forth 
In  the  complaint  Tbe  plaintiff  did  not  ac- 
cept the  offer.  By  proceeding  to  trial  it  in 
effect  elected  not  to  accept  and  evidently 
was  content  to  take  tbe  chance  of  obtaining 
upon  the  trial  a  more  favorable  judgment 
tlian  that  offered.    The  verdict  of  the  jury  is 
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for  tbe  sum  of  %S73JS0,  wlfh  interest  thereon 
at  the  legal  rate  from  June  8,  1908,  and  that 
the  plaintiff  take  nothing  by  his  first  cause 
of  action,  and  that  tbe  defendant  have  bis 

costs  and  disbursements,  taxed  at  $ 

Both  parties  filed  wltb  the  clerk  a  memoran- 
dum of  costs.  'Each  moved  to  strike  the  cost 
bill  of  the  other.  The  plaintiff's  memoran- 
dum amounted  to  $547.05.  and  tbe  defend- 
ant's to  the  sum  of  $563.05.  Tbe  court  struck 
plaintiff's  cost  bill,  and,  wltb  certain  deduc- 
tions, allowed  that  of  the  defendant. 

[2]  It  Is  contended  that  the  so-called  offer 
to  allow  Judgment  was  ineffectual,  because 
it  did  not  tender  or  include  costs.  Tbe  stat- 
ute contains  no  sncdi  requirement  It  is 
enough  that  the  offer  contains  a  sum  for 
which  Judgment  is  to  be  entered,  and,  if  the 
plaintiff  fail  to  obtain  a  more  favorable  Judg- 
ment, be  shall  not  recover  costs,  but  shall 
pay  tbe  defendant's  costs  txom  tbe  time  of 
the  offer.  Hammond  v.  N.  P.  R.  B.  Co.,  23 
Or.  157,  31  Pac.  2S9 ;  Megrath  v.  Van  Wyck, 
5  N.  Y.  Super.  Ct.  760. 

[3]  It  is  hirtber  objected  that  tbe  court  dis- 
allowed to  plaintiff  the  accrued  costs  up  to 
tbe  time  of  the  making  of  the  offer,  amount- 
ing to  tbe  sum  of  $26.  This  was  error.  Dou- 
thitt  v.  Fincb,  84  Oal.  214,  24  Pac.  92»;  S 
Standard  Enc.  Proc.  871,  note  19. 

[4J  The  appellant  contends  that  tbe  Judg- 
ment recovered  was  "more  favorable"  to  it 
than  tbe  Judgment  offered.  Therefore  it  la  en- 
titled to  its  costs  as  a  matter  of  right  Wheth- 
er or  not 'a  Judgment  is  "more  favorable"  in 
tbe  particular  case,  within  tbe  meaning  of 
tbe  statute,  is  a  question  to  be  determined  by 
tbe  tribunal  having  Jurisdiction  of  tbe  mat- 
ter. State  V.  District  Court,  26  Nev.  253,  66 
Pac.  743.  It  is  true  tbe  court  in  tbe  case  cit- 
ed bad  under  review  a  statute  relative  to  tbe 
power  and  authority  of  the  district  court  on 
an  appeal  from  a  Justice  of  the  peace.  No 
good  reason  appears  why  the  same  reasoning 
should  not  be  applied  to  tbe  statute  in  ques- 
tion. We  are  of  tbe  opinion  that  tbe  term 
"more  favorable"  must  be  construed  with 
reference  to  tlie  facts  and  circumstances  of 
each  particular  case.  While  we  do  not  go  to 
tbe  extent  of  holding  that  this  court  is  with- 
out power  or  authority  to  correct  an  abuse  of 
tbe  power  conferred  by  the  statute,  we  do 
bold  that  whether  or  not  a  Judgment  is  "more 
favorable"  in  the  particular  case  must  be  left 
to  tbe  sound  discretion  of  the  district  court. 
Without  reviewing  the  facts,  we  conclude  to 
accept  the  lower  court's  version  of  tbe  Judg- 
ment that  it  is  not  more  favorable  to  tbe 
plaintiff  than  tb  the  defendant. 

Tbe  instruction  complained  of  reads  as  fol- 
lows: 

"The  Jury  is  instructed  that,  where  one  sells 
an  article  of  his  own  manufacture,  he  thereby 
warrants  it  to  be  free  from  any  latent  defect 
not  disclosed  to  the  buyer  arising  from  tbe 


process  of  manafaetor«;  and  if  yon  believe  from 
the  evidence  in  this  case  that  tbe  plaintiff  was 
the  manufacturer  of  the  safe,  which  ia  the 
subject-matter  of  this  action,  and  that  said 
plaintiff  Bold  aaid  safe  under  an  order  therefor 
from  defendant  which  safe  was  by  bim  intended 
to  be,  and  was,  used  for  the  ordinary  and  usual 
purposes  for  which  safes  are  usefi,  then  plain- 
tiff warranted  by  the  sale  of  said  safe  that  said 
safe  was  reasonably  fit  for  purpose  and  use." 

If  we  dearly  interpret  the  position  taken 
by  counsel,  it  is  his  contention  that  the  in- 
struction is  not  applicable  to  tbe  case  in  any 
of  its  phases,  and  is  a  mere  abstract  state- 
ment of  the  law.  Whether  an  abstract  in- 
struction calls  for  a  reversal  of  the  case  de- 
pends upon  whether  as  a  result  of  the  in- 
struction prejudice  resulted  to  tbe  complain- 
ing party.  We  are  not  prepared  to  say  that 
the  Instruction  was  calculated  to  mislead  the 
Jury  and  affect  their  conclusion  upon  the  Is- 
sue of  express  warranty. 

Entertaining  these  views,  we  are  of  tbe 
opinion  tttat  the  Judgment  and  order  appeal-, 
ed  from  should  be  affirmed,  and  that  tbe  de- 
fendant's costs  should  be  reduced,  by  credit- 
ing tbe  plaintiff  with  the  sum  of  $26,  the 
amount  of  its  accrued  costs  before  tbe  time 
of  tbe  offer  of  Judgment  was  made. 

It  is  so  ordered. 


COLEMAN, 
cur. 


O.  J.,  and  DUCKES,  J„  con- 


8HILL  V.  JONES  et  al.    (No. 

(Supreme  Court  of  Arizona.    June 
I 


1767.) 

3,  1920.) 

fleading  ®=3367(6)— Motion  to  make  more 
deflnite  and  certain  addressad  to  discretion. 
Motion  to  make  a  pleading  more  definite 
and  certain  is  always  addressed  to  the  sound 
discretion  of  the  court,  which  should  be  exer- 
cised in  the  interest  of  Justice,  not  arbitrarily 
or  capriciously. 

2.  Appeal  and  error  «5>960(2)— Order  on  nio> 
tlon  to  make  pleading  more  deflnite  and  cer- 
tain will  not  be  revised. 

When  an  order  granting  or  denying  motion 
to  make  a  pleading  more  definite  and  certain 
is  made,  it  will  not  be  revised  by  the  appdlate 
court. 

3.  Pleading  «=>367( I)— Motion  to  make  com- 
plaint more  definite  and  certain  cannot  take 
place  of  demurrers. 

A  motion  to  make  more  definite  and  certain, 
made  under  Civ.  Code  1013,  par.  474,  cannot 
take  the  place  of  general  and  special  demurrers 
to  tbe  complaint,  as  it  should  be  employed 
when  tbe  pleading  is  defective  in  some  respect, 
bnt  not  demurrable  under  paragraph  468. 

4.  Pleading  <6=>367(2)— Motion  to  make  com- 
plaint more  deflnite  and  certain  addressed  to 
Indefinite  statement  of  cause  of  action. 

Motion  to  make  tbe  complaint  more  defi- 
nite and  certain  is  addressed  to  a  statement  of 
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a  eanse  of  action  ao  indefinite  and  nncertarn 
that  the  precise  nature  of  the  charge  is  not 
apparent. 

9.  Pleading  «s»367(4)  —  Complaint  lieing  la- 
deflnite  at  to  damages,  plahiitlff  should  have 
oom'plled  with  order  to  make  more  deflnJto. 
In  action  against  irrigating  canal  associa- 
tion and  its  members  for  damage  to  plaintiff's 
land  by  washing,  where  complaint  was  indefi- 
nite in  allegations  ot  elements  of  damage  in 
that  it  failed  to  give  area  destroyed  or  its  Tal- 
ue,  whether  cultivated  or  not,  or  its  real  char- 
acter as  being  tillable,  plaintiff  should  have 
complied  with  trial  court's  order  on  defendants* 
motion  to  make  complaint  more  definite  and 
certain,  and  where  he  failed  to  do  bo,  and 
stood  on  the  complaint,  judgment  diamiasing 
caase  will  be  affirmed. 

Appeal  from  Superior  Court,  Maricopa 
County;   R.  C.  Stanford,  Judge. 

Action  by  Wright  P.  Shill  against  Cyrus 
Grant  Jones  and  others.  ,  From  order  dis- 
missing the  cause  on  plaintiff's  refusal  to 
make  the  complaint  more  definite,  plaintUf 
apoeals.    Affirmed. 

W^H.  Stilwell,  of  Phoenix,  for  appellant 
Charles  Woolf,  of  Tempe,  for  appellees. 

ROSS,  J.  This  action  was  Instituted  by 
the  appellant,  herein  called  plaintiff,  against 
the  appellees,  herein  called  defendants,  for 
damages.  The  plaintiff  alleges  in  his  com- 
plaint that  he  was  at  the  time  of  the  alleg- 
ed injury,  and  is  now,  the  owner  of  the 
southeast  quarter  of  the  southeast  quarter 
of  section  34,  township  2  north,  range  S  east, 
Gila  and  Salt  rivers  base  and  meridian,  Mar- 
icopa county;  that  the  defendants  bad  con- 
structed a  dam  across  the  Salt  river  for  the 
purpose  of  diverting  the  waters  thereof  into  a; 
canal,  constructed  and  maintained  by  de- 
fendants, running  along  and  adjacent  to  his 
said  premises.    Paragraph  5  is  as  follows: 

"That  the  said  water  of  said  river  so  ob- 
stmcted,  diverted,  and  thrown  to  and  against 
and  along  the  said  bank  of  said  river  by  de- 
fendants as  aforesaid,  has  during  the  years 
1917  and  1918  crumbled,  dng  oat,  caved,  car- 
ried away,  and  destroyed  a  large  portion  of 
plaintiff's  said  premises,  to  plaintiff's  damage 
in  the  sum  of  51,500." 

Thereafter  and  in  due  course  the  defend- 
ants filed  their  motion  for  an  order  requir- 
ing the  plaintiff  to  make  the  allegations  in 
paragraph  5  of  plaintiff's  complaint  more 
definite  and  certain  in  this,  to  wit: 

"To  show  in  said  allegatiouB:  (1)  The  quan- 
tity or  area  of  land  claimed  by  plaintiff  to  have 
been  carried  away  and  destroyed.  (2)  The 
character  of  the  .land  so  cltiimed  to  have  been 
carried  away  and  destroyed;  i.  e.,  whether  said 
land  was  tillable  and  whether  or  not  the  same 
was  at  the  time  of  such  carrying  away  and  de- 
struction being  cultivated  to  crops,  and,  if  soi 
the  kind  and  character  of  crops  thereon.  (3) 
The  particular  location,  according  to  legal  sub- 
division, of  the  lands  so  claimed  to  have  been 


carried  away  and  destroyed  in  each  of  the  years 
1917 -and  1918,  and  the  time  in  each  of  said 
years  when  such  carrying  away  or  destruction 
is  claimed  to  have  taken  place." 

The  court  granted  the  motion  to  make 
more  definite  and  certain,  and,  the  plaintiff 
choosing  to  stand  on  the  complaint,  without 
complying  with  the  order  of  the  court,  the 
cause  was  ordered  dismissed.  The  appeal  ia 
from  the  order  dismissing  the  cause. 

[1, 2]  We  understand  the  law  to  be  that  a 
motion  to  make  a  pleading  more  definite  and 
certain  Is  always  addressed  to  the  soimd  dis- 
cretion of  the  court.  This  discretion  should 
be  exercised  in  the  interest  of  Justice,  and 
not  arbitrarily  or  capriciously.  Generally 
speaking,  when  an  order  granting  or  denying 
the  motion  is  made,  it  will  not  be  revised  by 
the  appellate  court  Ham  v.  Missouri  State 
Life  Ins.  Co.  (Okl.)  173  Pac  214 ;  Sartin  v. 
Springfield  Hospital  Ass'n  (Mo.)  195  S.  W. 
1037 ;  Bristol  v.  RaUroad  Cb.,  175  N.  C.  509, 
95  S.  E.  850. 

[S]  It  is,  we  think,  very  well  settled  that  a 
motion  to  make  more  definite  and  certain 
cannot  be  made  to  take  the  place  of  the  gen- 
eral and  special  demurrers.  Stansfield  v. 
Dunne,  16  Ariz.  153,  141  Pac.  736;  31  Cyc. 
644,  645.  It  is  to  be  employed  when  the 
pleading  Is  defective  in  some  respect  but  not 
demurrable.  Our  statute  sets  forth  the 
specific  grounds  for  which  demurrers  may  be 
interposed  to  the  plaintiff's  complaint  Para- 
graph 468,  Civil  Code.  It  also  (paragraph 
474)  indicates  quite  clearly  that  this  kind  of 
a  motion  Is  to  be  employed  for  a  specific  pur- 
pose; that  is.  If  the  allegations  of  a  plead- 
ing are  so  indefinite  or  uncertain  that  the 
predse  nature  of  the  charge  or  defense  is  not 
apparent,  the  court  may  require  the  plead- 
ing to  be  amended.  The  demurrers  and  the 
motion  to  make  more  definite  and  certain 
have  very  different  functions  to  perform. 

"A  petition  may  be  so  drawn  that  a  demur- 
rer thereto  would  .not  lie,  and  yet  be  so  indefi- 
nite and  uncertain  as  to  make  it  unfair  for  tibe 
defendant  to  be  forced  to  a  trial  thereon.  In 
fact  the  filing  of  a  motion  to  make  more  specific 
and  certain  is,  in  effect  a  concession  that  a 
canse  of  action  is  stated  in  the  petition;  but 
in  effect,  it  challenges  the  injustice  of  sndk 
petition  as  to  defendant.  The  peculiar  prov- 
ince of  the  trial  court  is  to  take  such  action 
as  will  insure  a  fair  and  impartial  trial  to  all 
litigants,  whether  they  be  plaintiffs  or  defend- 
ants, and  hence  numerous  discretionary  or- 
ders may  be  made  by  such  court  in  the  course 
of  the  litigation,  and  its  discretion,  when  sound- 
ly exercised,  will  not  be  disturbed  by  this  tri- 
bunal." Sartin  v.  Springfield  Hospital  Ass'n 
(Mo.)  195  S.  W.  1087. 

[4]  The  motion  is  not  addressed  to  a  state- 
ment of  a  defective  cause  of  action,  nor  a 
defective  statement  of  a  cause  of  action,  but 
only  to  a  statement  of  a  cause  of  action  so 
Indefinite  and  uncertain  as  that  the  precise 
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nature  of  the  cbarge  is  not  apparent  Tbe 
precise  nature  of  the  charge  must  be  made 
apparent  by  the  pleading  or  It  is  amenable 
to  this  modon. 

The  Btatntory  reqnirement  that  the  nature 
of  the  charge  upon  motion  shall  be  alleged  in 
the  pleading  Is  for  the  information  of  the 
adTeraary,  so  that  he  may  prepare  his  de- 
fense. The  motion  should  not  be  denied  be- 
cause the  complaint  states  a  cause  of  action, 
for  it  may  do  that  and  still  be  equivocal  and 
uncertain  In  respect  to  the  particulars  or 
nature  of  the  charge,  and,  if  so,  the  adversa- 
ry must  seek  an  amplification  of  the  allega- 
tions by  his  motion  to  make  more  definite 
and  certain,  or  he  will  be  considered  as  hav- 
ing waived  the  defects. 

It  must  be  admitted  that  the  elements  of 
damage  to  which  plaintiff  might  be  entitled 
are  very  Indefinitely  and  uncertainly  stated. 
In  that  the  complaint  falls  to  give  the  area' 
of  ground  destroyed  or  its  value,  whether 
cultivated  or  not,  or  its  real  character  as  be- 
ing tillable.  Its  location  is  described  gener- 
ally as  being  along  defendants'  canal,  but  at 
what  point,  or  whether  the  entire  width  of 
his  40  acres,  la  not  shown.  We  cannot  say 
that  the  defendants'  Information  on  these 
points  Is  as  good  as  plaintiff's.  It  might  be 
tliatt  if  the  land  were  more  particularly  de- 
scribed, defendants  would  be  able  more  In- 
telligently to  pr^are  their  defense.  They 
might  be  able  to  show  that  It  was  of  little  or 
no  value,  or  that  it  i^as  In  fact  not  the 
plaintiff's  land. 

[S]  In  all  fairness  to  defendants,  we  thtok 
plaintiff  should  have  compiled  with  the 
court's  order  to  the  best  of  his  ability.  The 
observance  of  the  order  would  have  been  a 
very  easy  and  simple  mattor,  and,  being  so, 
plaintiff  should  have  been  sure  of  his  grounds 
before  ignoring  It  In  a  doubtful  case  it 
would  seem  quick  and  willing  acquiescence  Is 
due  the  respect  owed  by  the  bar  to  the  court. 
The  fact  that  we.  In  the  same  circumstances, 
might  have  overruled  the  motion.  Is  not  suf- 
ficient reason  to  reverse  the  ruling  of  the 
trial  court.  Before  we  should  do  that  It 
must  appear  that  his  action  was  arbitrary 
and  caprlcioa& 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

CUNNINGHAM,  O.  J.,  and  BAKER,  J, 
concur. 


ALLAIRE  V.  LAUREL  CANYON  MINING 
CO.  et  at.     (No.  1729.) 

(Supreme  Court  of  Arisona.     Jane  8,  1920.) 

I.  Garaishneat  «=a56— When  baak  deposit  for 
distrlbstlon  anong  oretfltora  subjeot  to  tzr- 
■IshnMat  stated. 
Where  money  was  placed  with  a  bank  by  a 

debtor  for  distribution  pro  rata  among  credi- 
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tors,  mch  money  was  subject  to  garnishment 
if  the  bank  was  holding  it  as  the  agent  of  the 
debtor,  sabject  to  orders  that  it  could  subse- 
quently give  to  the  bank  as  to  the  disposition 
of  the  money;  but  if  the  bank  was  holding  the 
money  as  a  trustee  for  the  use  and  benefit  of 
the  creditors,  who  expressly  or  impliedly  as- 
sented to  such  arrangement  for  their  benefit 
such  creditors  having  a  vested  interest  in  the 
money  in  the  trustee's  hands,  it  was  not  subject 
to  gamishment  under  Civ.  Code  1913,  par. 
1427  et  seq. 

2.  Fraudulent  oonveyanees  «=3225  —  Creditor 
aooepting  payments  from  trustee  for  creditors 
oould  not  garnishee. 
Where  a  creditor  was  notified  that  debtor 
had  placed  certain  credits  with  a  bank,  to  be 
collected  and  distributed  pro  rata  between  the 
creditors,  and  acquiesced  therein  to  the  extent 
of  accepting  dividends,  he  cannot  assume  an 
inconsistent  position  and  attempt  to  forestall 
other  creditors  by  proceeding  against  the  bank 
in  garnishment  on  a  judgment  in  his  favor  snb- 
seqaently  obtained,  even  though  the  transaction 
was  designed  to  hinder  and  delay  creditors; 
such  party  impliedly  becoming  a  party  to  and 
being  benefited  by  the  transaction. 

Afpeal  from  Superior  Court,  Oraham 
County;   A.  O.  McAllister,  Judge. 

Actioif  by  Thomas  Allaire  against  the 
Laurel  Qanyon  Mining  Company,  with  the 
First  National  Bank  of  Globe  as  garnishee. 
From  an  order  discharging  the  garnishee, 
plaintiff  appealed.  Plaintiff  dying  pending 
the  appeal,  Mrs.  Thomas  Allaire,  as  adminis- 
tratrix of  his  estate,  was  substituted  as  par- 
ty appellant    AfiBrmed. 

Tbomaa  Allaire  commenced  this  proceeding 
of  gamlslunent  on  a  Judgment  In  his  favor 
against  the  Laurel  Canyon  Mining  Company, 
serving  the  filrst  National  Bank  of  Globe  as 
garnishee.  The  garnishee  made  its  answer, 
showing  that  the  Laurel  Canyon  Mining 
Company,  judgment  debtor,  prior  to  the  serv- 
ice of  the  writ  of  garnishment,  had  onpower- 
ed  die  bank,  in  writing,  to  receive  from 
lessees  of  the  debtor's  mlnies  all  payments  of 
rent  as  they  accrue  on  its  mines  to  the 
amount  of  |25,000  during  the  five-year  term 
of  lease,  ending  on  the  11th  day  of  June, 
1920,  as  thd  same  become  due,  and  distribute 
said  money  to  all  the  creditors  of  the  said 
defendant  Laurel  Chnyon  Mining  Company 
pro  rata ;  that  the  bank,  at  the  time  of  mak- 
ing Its  answer,  had  in  its  possession  for  dis- 
bursement to  the  said  creditors  the  sum  of 
$2,077.14,  and  many  thousands  of  dollars  yet 
remain  to  be  paid  on  rent  and,  if  paid,  to  be 
distributed  as  aforesaid ;_  that  the  bank  is 
not  indebted  to  the  defendant,  and  has  no  ef- 
fects, property,  or  shares  of  stock  in  its  pos- 
session or  imder  Its  control  belonging  to  the 
defendant 

The  plaintiff  filed  an  affidavit  controvert- 
ing the  answers  of  the  garnishee,  and  ten- 
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dered  an  Issne  In  garnlsbment,  alleging  tbat 
the  said  agreement  set  forth  by  the  bank  is 
In  violation  of  law  and  void,  for  the  reason 
It  was  made  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of  the 
defendant  mining  company,  and  as  a  conse- 
quence the  money  the  garnishee  bank  ad- 
mits in  its  answer  to  be  in  its  possession  be- 
longs to  the  defendant  Laurel  Canyon  Min- 
ing Company  and  is  subject  to  the  garnish- 
ment, and  therefore  to  be  applied  to  the 
plaintiffs  claim.  The  court,  after  bearing 
oral  testimony,  disallowed  plalntUTs, conten- 
tion, and  decided  the  issue  In  favor  of  the 
garnishee,  and  discharged  the  bank  with  its 
costs.  From  the  order  discharging  the  gar- 
nishee, the  plaintiff  appeals. 

Since  this  appeal  was  filed  in  this  court, 
the  death  of  Thomas  Allaire  has  been  sug- 
gested, and  the  administratrix  of  bis  estate 
has  been  substituted  as  party  appellant.. 

E.  L.  Sprlggs,  of  Safford,  for  appellant 
L.  L.  Henry,  of  Globe,  for  appellee  gar- 
nishee. 

CUNNINGHAM,  G.  J.  (after  stating  the 
facts  as  above).  The  Issue  Joined  and  tried 
involved  the  inquiry  whether  or  not  the  mon- 
ey paid  to  the  bank  by  Ruff  and  (Sbrlson, 
lessees,  as  payment  of  rent  on  a'  lease  for 
the  occupation  of  mines  belonging  to  thb 
Laurel  Canyon  Mining  Company,  received  by 
the  bank  and  paid  to  the  bank  pursuant  to 
instructions  of  the  Laurel  Canyon  Mining 
Company,  and  held  by  the  bank  to  be  dis- 
tributed to  the  creditors  of  the  Laurel  Can- 
yon Mining  Company  pro  rata,  subjected  the 
bank  to  the  garnishment  process  as  one  in- 
debted to  the  defendant  mining  company 
while  holding  such  money — $2,077.14 — for 
distribution  among  the  creditors  of  the  de- 
fendant mining  company. 

[1]  Of  course,  the  question  whether  the 
money  in  the  bank  is  liable  to  the  garnish- 
ment depends  upon  the  inquiry  as  to  whether 
the  bank  was  holding  the  money  for  the  de- 
fendant as  its  agent  or  bailee  or  other  like 
relation,  or  whether  the  bank  was  holding 
the  money  as  the  trustee  of  the  creditors  of 
the  defendant  mining  company,  over  which 
the  mining  company  bad  no  control.  If  the 
garnishee  bank  was  holding  the  money  as 
the  agent  of  the  defendant  mining  company, 
subject  to  orders  the  mining  company  could 
subsequently  give  to  the  bank  directing  the 
disposition  of  the  money,  then  the  bank  was 
the  agent  of  the  defendant  company,  and  its 
discharge  from  the  garnishment  process  was 
erroneous.  Otherwise,  if  the  bank  was  hold- 
ing the  money  as  a  trustee  for  the  use  and 
benefit  of  the  creditors  of  the  defendant 
company,  provided,  of  course,  said  creditors 
had  expressly  or  impliedly  assented  to  such 
arrangement  for  their  benefit,  and  accepted 
the  bank  as  such  trustee,  then  whenever  the 


facts  appear  tbat  the  trustee  has  been  ac> 
cepted  by  the  creditors — &Bfi  such  facts  do 
appear  from  the  record — such  creditors  so 
accepting  the  changed  conditions  of  payment 
of  their  claims  thereafter  look  to  the  trustee 
for  payment,  and  they  have  a  vested  Interest 
In  the  money  in  the  trustee's  hands  to  the 
extent  that  the  same  is  applicable  to  their 
respective  claims.  The  trustee  is  not  then 
the  agent  of  the  defendant  debtor,  bat  It  is 
the  agent,  the  trustee,  of  the  said  creditors, 
and  owes  such  creditors,  and  not  the  defend- 
ant, the  money  in  its  possession.  This  fair 
principle  was  applied  in  Strayhom  v.  Webb, 
47  N.  C.  199,  64  Am.  Dec.  680,  and  the  cases 
cited  in  notes. 

Under  our  statutes  (chapter  2,  title  6,  B. 
S.  A.  1913),  and  as  recognized  by  the  gar- 
nishment laws  generally,  to  render  a  person 
liable  to  garnishment,  he  must  have  in  his 
possession,  belonging  to  the  defendant,  prop- 
erty, money,  credit,  or  effects,  or  he  must  be 
Indebted  to  the  defendant  (Smith  v.  Davis,  1 
Wis.  447,  60  Am.  Dec.  390),  and  the  Arizona 
statute,  supra,  gives  recourse  to  shares  of 
stock  owned  by  the  defendant  in  a  corpora- 
tion served  as  garnishee. 

[2]  The  plaintiff  admitted  at  the  trial, 
through  his  attorney,  that  he  received  pro 
rata  payment  on  his  Judgment  debt  from  the 
bank,  as  late  as  the  4tb  day  of  December, 
1918.  The  answer  of  the  garnishee  was  filed 
in  this  matter  on  the  19th  day  of  October, 
1918.  There  are  some,  although  not  very 
satisfactory,  statements  in  the  record  tend- 
ing to  show  that  the  plaintiff  received  a  divi- 
dend payment  from  the  bank  prior  to  De- 
cember 4,  1918.  The  fact  clearly  appears 
from  the  record  that  the  plaintiff,  Thomas 
Allaire,  was  notified  of  this  transaction  of 
the  mining  company  and  the  bank,  and  that 
be  acquiesced  In  the  transaction  to  the  ex- 
tent of  accepting  a  portion  of  the  benefits 
provided  for  him  by  the  transaction  after,  if 
not  before,  he  commenced  this  proceeding. 

It  would  be  assuming  inconsistent  posi- 
tions for  the  plaintiff  to  accept  dividends  un- 
der the  transaction  for  a  time,  and  thm 
change  his  mind  and  attempt  to  forestall 
other  creditors  similarly  situated  from  re- 
ceiving their  dividends  and  appropriate  an 
entire  fund  to  the  payment  of  his  claim  to 
the  exclusion  of  the  other  creditors,  as  well 
as  to  the  hindering  and  delaying  of  the  other 
creditors.  Hence,  conceding  that  the  trans- 
action was  designed  to  hinder  and  delay 
creditors,  and  for  that  reason  the  transac- 
tion was  liable  to  be  annulled  at  the  suit  of  a 
creditor  thereby  injured,  yet  neither  the 
plaintiff  nor  other  creditors  who  accepted  a 
dividend,  or  other  benefits,  knowing  the  same 
was  offered  and  paid  pursuant  to  the  said 
transaction,  can  be  heard  to  complain  that 
he  has  been  hindered,  delayed,  or  defrauded 
by  tbat  particular  agreement,  for  the  reason 
tbat  such  creditor  has  Impliedly  become  a 
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party  to  and  la  benefited  by  ench  transaction. 
We  find  no<error  In  the  record.    Tbe  order 
appealed  from  Is  therefore  affirmed. 

ROSS  and  BAE:ER,  TJ.,  concur. 


STOLAROFF  et  al.  v.  BASSETT   LUMBER 
CO.    (NO.  1804.) 

(Sapreme   Conrt  of  Arizona.   June  S,  1920.) 

1.  Mechanics'  liens  «=3239— No  Implied  notioe 
to  materialman  of  source  of  money  credited 
to  contractor's  account  other  than  Intended 
by  owner. 

Where  landowner  would  not  trust  contrac- 
tor and  made  check  out  to  third  person  to  pay 
materialmen,  and  such  third  person  went  to 
a  materialman  with  the  contractor  and  Indorsed 
and  presented  sncfa  check,  and  both  directed 
that  it  be  applied  on  the  account  of  the  con- 
tractor for  materials  furnished  an  another  job, 
the  fact  that  the  check  was  made  by  the  owner 
furnished  no  reasonable  or  natural  clue  to  the 
materialman  that  the  third  person  had  receiv- 
ed the  check  in  a  fiduciary  copacity  or  as  agent 
or  trustee  of  the  property  owner,  and  that  he 
was  about  to  misappropriate  tbe  funds;  such 
third  person  having  been  in  the  habit  of  aiding 
the  contractor  financially  in  the  conduct  of 
his  business. 

2.  Mechanics'  Mens  9=3239— Notioe  of  source 
of  money  paid  on  account  of  contractor  too 
late  to  affect  liability  of  owner,  where  pay- 
ment was  not  applied  as  owner  Intended. 

Where  owner  did  not  trust  contractor,  and 
made  check  to  a  third  person  to  pay  accounts 
of  materialmen,  and  such  third  person  and  con- 
tractor gave  tbe  check  to  a  materialman,,  and 
directed  him  to  "apply  it  upon  the  account  of 
the  contractor  for  material  furnished  upon  a 
different  job,  and  tbe  materialman  discharged 
such  other  account  on  its  books  and  gave  the 
contractor  a  receipt,  a  notice  30  minutes  there- 
after that  the  third  person  misapplied  the  check 
was  too  late  to  affect  the  equity  of  the  ma- 
terialman. • 

3.  Mechanic*'  liens  $=9239  —  Materialman  ap- 
plying payment  from  contractor  to  certain 
account,  must  have  notice  of  equity  In  land- 
owner. 

In  order  to  deprive  a  materialman  of  the 
right  to  apply  a  payment  made  by  a  contrac- 
tor to  an  account  directed  by  the  contractor, 
it  must  know  that  it  is  receiving  money  of  a 
certain  owner,  or  the  facts  must  be  sufScient 
to  put  it  on  notice  of  some  equity  in  such 
owner. 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty;  Alfred  C.  Lockwood,  Judge. 

Proceeding  by  the  Bassett  Lumber  Com- 
pany figalnst  Frank  Stolarott  and  others. 
Judgment  for  plaintiff,  and  the  named  de- 
fendant and  others  appeal.    Affirmed. 


David  Benahlmol,  of  Douglas,  for  appel- 
lants StolarofF. 

Boyle  &  Pickett,  of  Douglas,  for  appellant 
Bank  Kit  Douglas. 

Hanatt  &  Stephenson  and  McFarland  & 
Sames,  all  of  Douglas,  for  appellee. 

BAKER,  J.  The  plaintiff,  Bassett  I/umber 
Company,  sought  to  establish  a  mechanic's 
lien  against  the  property  of  the  defendant 
Frank  Stolaroff,  to  the  amount  of  $1,326.40, 
for  lumber  and  other  materials  sold  at  that 
sum  to  the  defendant  M.  Morris,  who,  un- 
der a  contract  with  Stolaroff,  used  the  lum- 
ber and  materials  in  constructing  a  dwelling 
house  for  Stolaroff  on  the  property  against 
which  the  lien  Is  sought  to  be  established. 
Stolaroff  pleaded  payment  in  full  of  the 
plaintUTs  claim.  Notice  of  the  lien  was 
duly  filed  and  served.  The  case  was  tried 
before  a  Jury,  and  after  the  close  of  all  at 
the  evidence  the  judge  instructed  the  jury 
to  return  a  verdict  for  the  plaintiff  in  the 
amount  claimed,  which  was  done,  and  there- 
upon judgment  was  rendered  lu'  favor  of 
the  plaintiff  for  the  said  sum  of  $1,326.40, 
against  the  defendant  M.  Morris,  which 
amount  was  declared  to  be  a  lien  on  the 
Stolaroff  property,  and  superior  to  a  mort- 
gage held  by  the  defendant,  the  Bank  of 
Douglas,  on  the  property.  The  defendant 
M.  Morris  did  not  appeal.  E^nk  Stolaroff, 
LlUie  Stolaroff,  and  tbe  Bank  of  Douglas 
are  the  only  parties  appealing. 

The  action  of  the  trial  judge  In  directing  «\ 
verdict  is  tlie  only  assignment  of  error  pos- 
sessing any  merit.  It  is  urged  that  the  di- 
rected verdict  was  unauthorized  by  the  evi- 
dence. 

The  undisputed  facts  show  the  following 
case:  Morris,  as  contractor,  was  employed 
by  Stolaroff  to  put  up  a  dwelling  house  for 
him  on  lots  31  and  32,  block  22,  of  the 
Clauson  addition  in  the  city  of  Douglas,  for 
the  contract  price  of  $3,300.  The  lumber 
and  materials  used  In  the  construction  of  the 
building  under  the  contract  was  t>ought  by 
Morris  from  the  Bassett  Lumber  Company. 
Stolaroff  knew  that  Morris  had  not  paid  for 
the  lumber  and  materials,  and  he  promised 
Bassett  Lumber  Company  that  he  would  see 
that  Its  account  was  paid.  Morris,  at  the 
time  he  was  performing  the  Stolaroff  con- 
tract, was  indebted  to  Bassett  Lumber  Com- 
pany for  lumber  and  materials  which  he  had 
purchased  and  used  In  another  building  con- 
structed by  blm  for  another  party.  This  ac- 
count was  known  as  the  Itule  account,  and 
was  In  the  sum  of  $1,800.  Stolaroff  lacked 
confidence  in  the  integrity  of  Morris  to  pay 
the  Bassett  Lumber  Company's  claim  If  he 
should  intrust  him  with  tbe  money  for  that 
purpose,  and  after  some  discussion  of  the 
matter  with  Morris,  Stolaroff  decided  to  give 
the  money  to  one  Jake  Kemer  and  trust  him 
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to  make  the  paymoit.  In  pnrsuance  of  this 
determination,  Stolaroff  gave  Kemer  a  check 
on  the  Bank  of  Douglas  for  the  sum  of  $1,- 
688,  and  Instructed  blm  to  pay  the  Bassett 
Lumber  Company's  claim,  and  another  claim 
hdd  by  the  Brc^by  Carriage  Company,  out 
of  the  check.  The  check  was  made  payable 
to  Kemer  direct,  who.  In  company  with 
Morris,  took  It  to  the  agent  of  the  Bassett 
Lumber  Company.  Kemer  indorsed  the 
check  and  handed  it  to  the  agent.  Kemer 
and  Morris  Jointly  Instructed  the  agent  to 
place  the  amount  of  the  checAc  to  the  credit 
of  the  Itule  account,  Morris  furnishing 
some  $200  In  cash  so  that  this  account  could 
be  paid  In  full.  The  agent,  acting  under  the 
Instructions  of  Morris  and  Kemer  aa  to 
the  application  of  the  funds,  placed  the  che<^ 
to  the  credit  of  the  Itule  account,  and  dis- 
charged the  account  on  the  books  of  the  com- 
pany, dellTering  Morris  a  receipt  in  full.  In 
this  transaction  nothing  was  said  about  the 
account  which  Morris  owed  for  the  lumber 
and  materials  used  in  the  Stolaroff  build- 
ing, apd  no  mMitiom  was  made  of  the  drcum- 
Btances  under  which  Kemer  obtained  pos- 
session of  the  check.  In  a  short  while  after 
the  completion  of  this  transaction,  say  with- 
in 80  minutes,  and  upon  inquiry  by  the  agent 
as  to  when  the  Morris  account  for  lumber 
and  materials  used  in  the  Stolaroff  building 
would  be  paid,  Kemer  exhibited  to  the  agent 
a  copy  of  a  written  agreement  whldi  he  had 
with  Stolaroff  in  reference  to  the  payment 
of  the  claims  against  the  Stolaroff  property. 
This  agreement  bad  been  entered  into  be- 
tween Stolaroff  and  Kemer  at  the  time  Stol- 
aroff gave  Kemer  the  chedc.  The  Instru- 
ment was  lost  at  the  time  of  the  trial,  and 
the  parol  evidence  as  to  its  terms  or  con- 
tents was  conflicting.  The  defendant's  testi- 
mony, however,  tended  to  show  that  it  was 
a  guaranty  on  the  part  of  Kemer  that  he 
would  pay  the  claim  of  the  Bassett  Lumber 
Company  out  of  the  spedflc  check  which  Stol- 
aroff had  given  him.  It  further  appears 
from  the  uncontradicted  testimony  that  Ker- 
ner  had  been  furnishing  Morris  with  money 
to  carry  on  his  contracting  business,  and  that 
fact  was  known  to  the  Bassett  Lumber  Com- 
pany. In  fact,  Morris  had  Informed  the 
company  some  time  prior  to  the  transaction 
In  ,  question  that  he  was  going  to  borrow 
the  money  from  Kemer  to  pay  the  Itule  ac- 
count. 

[1]  It  is  insisted  that  under  this  evidence 
Bassett  Lumber  Company,  In  equity  and 
good  conscience,  should  have  placed  a  suffl-, 
dent  amount  of  the  dieck  to  the  credit  of 
the  account  for  lumber  and  materials  sold  to 
Morris  and  used  In  the  Stolaroff  building  to 
have  satisfied  It,  and  not  to  have  placed 
the  dieck  to  the  credit  of  the  Itule  account. 
It  is  insisted  that  the  transaction  should  be 
treated  equitably  as  payment  of  the  first- 
mentioned  account.     But  we  do  not  think 


there  Is  any  evidence  In  the  record  tending 
to  support  this  dalm.  There  was  nothing  ta 
the  transaction  to  put  the  Bassett  Lumber 
Company  on  notice,  either  actual  or  con- 
structive, that  the  check  should  be  applied  to 
the  payment  of  the  first-mentioned  account. 
Had  the  dieck  been  made  payable  to  Morris, 
and  by  him  Indorsed  to  the  Bassett  Lumber 
Company,  some  -  contention  might  be  made 
that  It  conveyed  notice  to  the  Bassett  Lumber 
Company  of  the  source  of  the  money,  and 
that  it  should  be  credited  to  the  Morris  ac- 
count for  lumber  and  materials  used  in  the 
Stolaroff  building,  and  not  to  the  Itule  ac- 
count. Flexner  Univ.  School  v.  Strassel  Oans 
Paint  Co.  (Ky.)  112  S.  W.  686;  Peterson  v. 
Shaln,  4  CaL  Unr^.  122,  8S  Pac.  1066; 
Bowles  Co.  V.  Clark,  69  Wash.  836,  109  Pac. 
812,  81  L.  R.  A.  (N.  S.)  618.  Especially 
would  this  be  true  had  the  check  borne  any 
distinguishing  words,  such  as  "on  contract" 
or  "trustee"  or  "agent."  8  Corp.  Jur.  515; 
Hughes  &  Co.  T.  Flint,  61  Wash.  460,  112 
Pac.  633.  But  the  check  was  made  payable 
to  Kemer  or  bearer,  and  was  for  a  larger 
amount  than  the  Morris  account  for  lumber 
and  materials  used  In  the  Stolaroff  building. 
It  bore  no  words  or  signs  importing  any 
iequlty  in  the  drawer  so  as  to  exempt  it  from 
the  provisions  of  the  Negotiable  Instrument 
Law  (Civ.  Code  1913,  pars.  4146-1839).  Bas- 
sett Lumber  Company  might  reasonatfly  have 
assumed  that  Kemer  was  the  absolute  owner 
of  the  check,  and  that  he  had  received  It  In 
the  ordinary  course  of  business.  The  fact 
that  the  check  was  made  by  Stolaroff,  and 
represented  funds  which  belonged  to  him 
when  the  check  was  made  furnished  no  rea- 
sonable or  natural  due  to  the  Bassett  Lumber 
Company  that  Kemer  had  received  the  dieck 
in  a  fiduciary  capadty,  or  as  agent  or  trustee 
of  St<daroff,  and  that  he  was  about  to  misap- 
propriate the  funds  in  the  payment  of  the 
Itule  account 

Stolaroff  promised  to  pay  the  Mwrls  ac- 
count for  lumber  and  materials  used  In  his 
building,  but  it  was  perfectly  reasonable  for 
the  Bassett  Lumber  Company  to  assume  that 
Stolaroff  would  fulfill  his  promise  in  a  usual 
business  method  by  making  the  payment  in 
cash  or  by  sending  a  check  for  the  amount 
payable  to  the  company.  The  company  was 
not  called  upon  to  suppose  for  a  moment  that 
Stolaroff  intended  to  pay  the  account  by  send- 
ing a  check  payable  to  Kemer  in  a  greater 
amount  than  such  account. 

We  see  nothing  suspldous,  at  least  nothing 
sufficient  to  put  the  Bassett  Lumber  Com- 
pany upon  inquiry,  in  the  circumstances  that 
Kemer  and  Morris  were  together  and  both 
took  part  in  directing  the  application  of  the 
funds  represented  by  the  diedc  to  the  pay- 
ment of  the  Itule  account  The  Bassett  Lum- 
ber Company  might  reasonably  have  inferred 
that  Kerner  was  advancing  money  to  enable 
Morris  to  pay  the  account    The  undisputed 
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evidence  Bhows  that  Keriier  bad  been  in  tbe 
babit  of  aiding  Morris  financially  in  tbe  con- 
duct of  bis  contracting  business,  and  tbis 
fact  was  known  to  tbe  company.  Furtber- 
more,  Morris  bad  Informed  tbe  company 
that  be  was  going  to  obtain  money  from 
Kemer  to  pay  tbe  Ituie  account. 

[I]  If  full  faitb  and  credit  be  given  to  the 
statement  of  the  defendant's  witnesses  that 
tbe  written  instrument  which  Kemer  gave 
to  Stolaroff  at  tbe  time  be  obtained  tbe  check 
was.  In  effect,  a  guaranty  that  be  (Kemer) 
would  pay  tbe  Morris  account  for  lumber  and 
materials  used  in  the  Stolaroff  building  out 
of  the  specific  check,  yet  the  undisputed  fact 
remains  that  knowledge  of  tbis  Instrument 
did  not  come  to  the  agent  of  tbe  Bassett 
Iiomber  Company  until  after  tbe  Ituie  ac- 
count had  been  paid  and  discharged  on  the 
'books  of  the  company,  and  a  receipt  given 
to  Morris,  and  the  relation  of  the  Bassett 
Lumber  Company  as  owner  of  the  check 
had  become  fixed  and  absolute.  Tbe  notice 
came  too  late  to  affect  the  equities  of  the 
company,  and  was  immaterial.  S  Corp.  Jur. 
507. 

[3]  In  several  cases  it  has  been  held  that 
the  owner  of  a  building  cannot  object  to  tbe 
application  of  payments  as  between  the  con- 
tractor and  the  lien  claimant,  where  the 
lien  claimant  bad  no  knowledge  that  the 
mtmey  paid  to  him  was  furnished  by  tbe 
owner.  Tbese  cases  are  not  exactly  in  point 
on  tbe  facts,  but  we  think  they  establish  tbe 
equitable  principle  applicable  to  the  case  at 
bar.  In  order  to  deprive  tbe  Bassett  Lumber 
Company  of  the  right  to  apply  tbe  payment 
to  the  Ituie  account,  tbe  company  must  have 
known  that  it  was  receiving  StolaroITs 
money,  or  the  facts  must  have  been  sufficient 
to  put  the  company  on  notice  of  some  equity 
in  Stolaroff.  Tliacker  t.  Bullock  Lbr.  Co., 
140  Ky.  463,  131  8.  W.  271;  Flexner  Univ. 
Scbo<d  V.  Strassel  Gans  Paint  Co.  (Ky.)  112 
8.  W.  686;  Waterman  v.  Xounger,  49  Mo. 
413;  Bohn  v.  Wilson,  83  Or.  490,  101  Pac 
202;  Portland  F.  Co.  t.  C.  K.  Spauldiug  L. 
Co.,  64  Or.  316,  130  Pac.  S2. 

In  Grace  Harbor  Lbr.  Co.  v.  Ortman,  190 
MldL  429,  157  N.  W.  96,  it  is  held  that  If 
tbe  owner  wishes  to  obtain  a  credit  for 
money  paid  by  Um  to  the  c<»itractor  who 
turns  over  the  money  to  the  materialman, 
it  Is  his  duty  to  see  that  it  is  properly  ap- 
plied. 

There  is  no  doubt  from  the  testimony  that 
Stolaroff  was  deceived  by  Kemer,  but  the 
loss  must  fall  upon  him,  and  not  upon  ijbe 
Bassett  Lumber  Company. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


GUNNIMOHAM,  C.  J.,  and  ROSS,  J.,  con- 
cur. 


DEY  V.  LAUREL  CANON  MINING  CO. 
(No.    1605.) 

(Supreme   Court  of  Arizona.    June  8,  1920.) 

Appeal  and  error  ®=>790 (3)— Appeal  from 
Judgment  for  defendant  In  possMsory  aotlon 
dismissed  as  moot. 

Appeal  from  judgment  for  defendant  in  pos- 
sessory action,  based  on  breaches  of  covenant 
in  lease,  will  be  diamlesed  on  the  ground  that 
the  case  has  become  moot,  by  reason  of  a  sub- 
sequent action  for  the  same  purpose  based  on 
breaches  of  the  covenant  subsequent  to  those 
in  the  first  action,  the  second  action  resulting 
in  judgment,  which  has  become  final,  because 
unappealed  from,  that  the  lease  is  valid  and 
Bul>ai8tLng,  and  defendants  entitled  to  pos- 
session. 

Appeal  from  Superior  Court,  Graham 
County ;  A.  G.  McAlister,  Judge. 

Action  by  Richard  V.  Dey  against  th» 
Laurel  Cafion  Mining  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Dis- 
missed. 

Ben  a  Hill,  R.  W.  Sprague,  and  Frank  E. 
Curley,  all  of  Tucson,  and  L.  Sprlggs,  of  Saf- 
totH,  for  appellant 

John  H.  Campbell,  of  Tucs<Mi,  and  L.  L. 
Henry,  of  Globe,  for  appellee. 


ROSS,  J.  The  appellees  have  moved  for  a 
dlBmissal  of  this  appeal  upon  tbe  grounds 
that  the  questions  involved  in  this  case  have 
become  moot  by  reason  of  a  final  Judgment 
in  another  case  between  tbe  same  parties 
concerning  the  same  eubject-matter.  The 
facts  upon  which  the  motion  is  based,  more 
fully  stated,  are  as  follows:  January  17, 
1917,  appellant,  as  plaintiff,  instituted  tbis 
action  in  tbe  superior  court  of  Graham  coun- 
ty against  appellees  to  recover  possession  of 
certain  mines  and  Improvements  thereon,  al- 
leging as  grounds  therefor  that  appellees  had 
forfeited  their  lease,  of  premises  by  breach- 
ing certain  covenants  of  tbe  lease.  A  trial 
of  the  issues  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  appellees,  and  thereafter  on 
June  12,  1917,  appellant  perfected  his  appeal 
to  this  court. 

Later,  on  July  20, 1917,  and  after  tbe  case 
bad  been  appealed,  appellant  Instituted  an- 
other action  in  said  superior  court  under  tbe 
Landlord  and  Tenant  Act  (paragraph  1552, 
Civil  Code),  against  appellees  to  recover  pos- 
session of  tbe  same  properties,  alleging 
breaches  of  tbe  same  covenants  as  in  the 
first  action,  and  also  some  other  breaches. 
Tbe  last  action  was  tried,  and  resulted,  as 
did  tbe  first.  In  a  verdict  and  Judgment  in 
favor  of  appellees.  Tbe  Judgment  in  the  last 
case  was  not  appealed,  and  has  therefore  be- 
come final. 

The  lease  was  a  working  lease  and  gave  an 
option  of  sale  to   appellees.     It  contained. 
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among  others,  covenants  to  pay  to  lessor  cer- 
tain royalties  and  to  keep  mill  In  continnons 
operation,  and  to  keep  same  and  other  im- 
provements  In  repair;  to  work  mines  In 
minerllke  manner,  and  to  timber  where  nec- 
essary; to  pay  promptly  all  debts  Incurred; 
to  keep  property  free  from  Hens;  and  'to 
keep  posted  on  property  notices  against  liens 
for  labor  and  material.  The  violation  of 
these  covenants  In  the  present  case  cover  the 
period  of  time  prior  to  filing  the  complaint, 
and  the  violations  In  the  last  case  cover  the 
period  of  time  subsequent  thereto  and  up  to 
the  filing  of  the  last  complaint 

It  is  all  too  apparent  that  the  covenants 
are  continuous,  and  that  the  two  complaints, 
taken  together,  allege  a  continuous  breach  of 
those  covenants  beginning  with  the  Inception 
of  performance,  and,  without  Interruption, 
extending  down  to  the  time  of  filing  the  last 
complaint.  The  object  of  both  suits  was  the 
same.  They  were  both  possessory  actions. 
The  effort  of  appellant  was  to  dispossess  the 
appellees.  The  facts  going  to  make  out  his 
cause  of  action,  and  the  wrongs  charged 
against  appellees,  in  both  cases  were  the 
same,  except  that  they  occurred  on  different 
dates.  In  the  last  case  appellant  was  unable 
to  establish  the  breaches  alleged,  and  a  final 
Judgment,  therefore,  has  forever  settled  his 
contentions  against  him.  Paragraph  1552, 
Civil  Code,  under  which  appellant  alleges  In 
his  complaint  he  brought  the  last  action, 
provides  that,  when  a  tenant  shall  neglect  to 
pay  his  rent  for  five  days  after  It  becomes 
due,  "or  whenever  said  tenant  shall  violate 
any  of  the  provisions  of  his  lease,"  the  land- 
lord or  lessor  "shall  have  the  right  by  law  to 
re-enter  and  take  possession  of  said  leased 
premises  for  nonpayment  of  said  rent  or  vi- 
olation of  said  lease."  The  Judgment  In  the 
case  was  that  appellant  "have  and  recover 
nothing  from  his  complaint ;  •  ♦  *  that  the 
lease  •  *  *  is  a  valid  and  subsisting  lease. 
«  *  •  Defendants  are  entitled  to  the  posses- 
sion of  all  the  properties  described  In  said 
complaint." 

If  this  case  should  be  reversed  and  re- 
manded for  a  new  trial,  and  that  Is  the  order 
sought,  appellant  would  be  confronted  with 
the  Judgment  Just  quoted,  the  Judgment  final- 
ly and  conclusively  settling  the  rights  In- 
volved In  this  case.  Llebuck  v.  Stable,  66 
Iowa,  749,  24  N.  W.  562,  was  a  case  some- 
what similar  in  its  facts.  It  was  a  possesso- 
ry action  for  real  estate  by  the  landlord 
against  his  tenant.  The  plaintiff  was  de- 
feated in  the  first  action  and  appealed. 
Pending  the  appeal,  he  brought  another  ac- 


tion In  which  Judgment  was  again  given  the 
tenant,  from  which  no  appeal  was  taken.  It 
therefore  became  final.  The  court,  in  sus- 
taining a  motion  to  dismiss  the  appeal,  used 
this  language: 

"Both  actions  were  commenced  to  accom- 
plish the  same  result.  Both  were  pending  at 
the  same  time;  one  on  appeal  to  this  court, 
and  the  other  in  the  court  below.  When  the 
second  action  was  commenced  the  defendant 
was  bound  to  appear  and  defend.  Having  thus 
brought  the  defendant  into  court  and  subjected 
him  to  the  expense  of  defending,  the  plaintiff 
took  an  appeal  in  the  first  action,  but  he  prose- 
cuted the  second  action  to  Judgment,  and  he 
now  geeks  to  prosecute  the  appeal  to  this  court. 
By  the  prosecution  of  the  second  action  to 
judgment  his  right  to  further  prosecute  this 
appeal  was  waived  and  lost  It  is  against  the 
policy  of  the  law  that  two  actions  for  the  same 
thing,  or  to  accomplish  the  same  result,  should" 
be  pending  at  the  same  time.  The  plaintilf 
elected  that  he  would  take  his  chances,  and 
prosecuted  the  second  action  to  judgment,  and 
be  cannot  now  be  permitted  to  say  that  it  was 
a  mere  experiment.  He  elected  which  course 
he  would  take.  Both  were  open  to  him,  and 
it  is  neither  right  nor  just  that  be  should  prose- 
cute this  appeal,  and  put  the  defendant  to  the 
cost,  trouble,  and  expense  of  defending  it." 

If  the  result  of  the  last  suit  had  been  fa- 
vorable to  appellant,  and  he  had  been  award- 
ed possession  of  the  premises,  it  would  hard- 
ly be  contended  that  the  appeal  In  this  case 
should  not  be  dismissed  on  the  ground  that 
the  question  had  become  a  moot  one.  Be- 
cause be  lost,  the  qyestion  is  no  less  finally 
settled.  There  are  cases  holding  that  a  par- 
ty may  waive  the  right  of  appeal  that  he 
otherwise  would  be  entitled  to  by  the  Insti- 
tution in  the  same  court,  or  some  other  court, 
of  a  suit  to  accomplish  the  same  purpose 
and  prosecuting  It  to  final  Judgment,  whether 
the  result  be  favorable  or  unfavorable.  City 
V.  Ross  (Mo.)  208  S.  W.  454;  Samuel  v. 
Samuel,  59  Kan.  335,  52  Pac.  889. 

The  appellant  having  voluntarily  Instituted 
the  second  suit  to  accomplish  the  same  pur- 
I)ose  as  the  first,  and  having  prosecuted  it  to 
final  Judgment,  it  would  seem,  on  principles 
of  right  and  Justice,  he  should  be  held  to 
have  waived  his  right  to  further  pursue  this 
appeal.  When  the  question  involved  in  an 
appeal  has  become  moot,  the  court,  being  ad- 
vised thereof,  will  refuse  to  review  it  Gib- 
son V.  Board  of  Supervisors,  20  Ariz.  222, 
179  Paa  640. 

The  appeal  is  dismissed. 

CUNNINGHAM,  a  J.,  and  BAKER,  J., 
concur. 
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Appeal  from  Superior  Gourt,  Pinal  Ctonn- 
ty;  O.  J.  Baaghn,  Jndge. 

Condemnation  proceeding  l>y  tlie  Arizona 
Hercules  Copper  Company  asainat  the  Prot- 
estant Episcopal  Churcli  Corporation  of  Art- 
fiona  and  another.  From  a  judgment  in  tH' 
vor  of  the  named  defeudant,  plaintiff  ap- 
peals.   Affirmed. 

George  J.  Stoneman  and  W.  Ij.  Bamum, 
both  of  Phoenix,  for  appellant 

Armstrong  &  Lewis,  of  Phoenix,  and  E.  P. 
Patterson,  of  Florence,  for  appelleea. 


1.  Nuisance  «=>3(3)— CoastroctioR  of  ore  bins 
close  to  ohnrch  not  aotlonahle. 

A  mine  had  the  riflit  to  construct  ore  bins 
at  the  mouth  of  its  shaft  on  its  own  property, 
and  the  fact  that  they  were  in  close  proxim- 
ity to  a  church,  and  that  in  their  reasonable 
use  the  noise  tlierefrom  disturbed  public  wor- 
ship or  otber  functions  of  the  church,  and 
thereby  diminished  the  value  of  the  church's 
property,  gave  church  no  rixht  of  action  for 
damages. 

2.  Eailneat  domala  «=99S  —  Taking  laad  for 
tracks  by  mining  company  governed  by  prin- 
eiples  applied  to  common  carriers  acting  In 
private  capacity. 

Where  a  mine  condemns  property  and  lays 
tracks  for  its  private  use,  the  principles  applied 
to  common  carriers  when  acting  in  their  pri- 
vate capacity  should  be  adopted  in  fixing  the 
Ualnlity  of  the  mine  for  damages  to  private 
property. 

3.  Eminent  domain  (S=>I04— Mine  constracting 
private  tracks  on  highway  liable  for  damages 
by  reason  of  noise,  smoke,  etc. 

A  mine  wUcb  condemns  a  small  strip  of 
land  for  a  track  and  in  the  general  plan  of 
construction  intends  to  construct  several  oth- 
er tracks  on  a  highway,  tracks  being  for  the 
private  use  of  the  mine,  the  rule  of  incidental 
or  consequentia]  damages  should  be  extended 
to  all  the  tracks  and  their  operation,  and  the 
landowner  is  entitled  to  damages  by  reason  of 
noise,  smoke,  cinders,  vibrations,  etc.;  the  im- 
provements amoanting  to  a  private  nuisance, 
under  Const,  art.  2,  f  17,  Civ.  Code  1013,  par. 
3087. 

4.  Enlneat  domain  ^=>I94  —  Amendment  al- 
lowed after  verdict. 

Where  in  eminent  domain  proceeding  de- 
fendant alleged  damages  of  $500  and  jury  found 
damages  to  be  $U10.50,  the  court  could  after 
verdict  amend  the  answer  to  conform  to  the 
proof,  under  Civ.  Code  1913,  par.  422. 

5.  Eminent  domain  €=»262(5)— Fallnra  to  mle 
on  motion  to  amend' answer  after  verdict  and 
allowing  Judgment  for  more  than  prayed,  not 
reversible  error. 

In  a  proceeding  to  condemn  land,  where 
defendant  alleged  damage  of  $500  and  verdict 
was  for  $910.50,  failure  of  the  court  to  for- 
mally grant  a  motion  after  verdict  to  amend 
the  answer  to  conform  to  the  proof  was  not 
reversible  error,  in  view  of  Const,  art.  6,  !  21, 
where  the  court  treated  it  as  granted  by  enter- 
ing judgment  upon  the  verdict  in  the  larger 
amount  without  objection  by  the  plaintiff;  the 
failure  to  formally  rule  being  at  most  a  pro- 
cedural matter  not  affecting  the  merits  of  the 
case. 


ROSS,  J.  This  Is  a  condemnation  proceed- 
ing whereby  the  appellant  mining  company, 
hereinafter  designated  plaintiff,  sought  to 
condemn  a  right  of  way  for  a  steam  railway 
over  the  property  Of  appellee,  hereinafter 
designated  defendant 

The  defendant'  church.  In  1914,  obtained 
from  the  Ray  Consolidated  Mining  Com- 
pany, the  owner  thereof,  a  BO-year  lease  of  a 
lot  or  parcel  of  land  situated  between  the 
railroad  depot  and  on  the  east  side  of  the 
main  highway  or  street  leading  therefrom  to 
the  town  of  Ray,  and  constructed  thereon  a 
church  building  to  be  used  for  religious,  edu- 
cational, and  social  purposes.  Thereafter,  on 
May  20,  1918,  the  plaintiff,  finding  it  neces- 
sary for  the  successful  operation  of  its 
mines,  constructed  at  or  near  shafts  on  Its 
mines,  ore  bins,  and  in  pursuance  of  a  gener- 
al plan  proposed  and  undertook  to  construct 
three  railroad  tracks  leading  from  ore  bins 
to  the  main  line  of  the  Ray  and  Oila  Valley 
Railway  Company.  The  church  building  and 
grounds  were  at>out  75  feet  from  ore  bins, 
and  the  three  tracks  passed  it  on  the  west 
two  of  them  lieing  entirely  In  the  main  high- 
way Of  street  leading  from  the  town  of  Ray 
to  the  railroad  dopot,  and  the  other  passing 
over  the  southwest  comei*  of  the  church 
property  within  10  feet  and  2  Inched  of  the 
church  wail.  The  strip  of  land  taken  is  very 
small,  the  right  of  way  extending  over  it  l)e- 
ing  about  80  feet  long.  This  proceeding  Is 
to  condemn  this  particular  piece  of  land. 
Ore  cars  and  steam  engines  are  to  be  operat- 
ed on  all  three  of  these  tracks  for  the  gener- 
al puriwses  Of  conveying  supplies  -  to  the 
mines  and  ore  bins  and  taking  from  the  ore 
bins  and  mines  the  products  of  the  mines, 
ft  is  agreed  that  the  life  of  the  lease  is  the 
entire  value  of  the  land.  The  Ray  Consoli- 
dated Mining  Company  defaulted,  and  there- 
fore claims  nothing  as  the  owner  of  the  fee. 
The  only  question  litigated  was  one  of  dam> 
ages. 

The  defendant  In  Its  answer  adopted  the 
theory  that  liecanse  the  three  tracks  were  in- 
cluded in  the  general  plan  of  construction  by  - 
plaintiff  they  in  fact  were  but  one  improve- 
ment and  because  one  of  the  tracks  waa  on 
defendant's  property  the  same  rule  of  inci- 
dental or  consequential  damages  should  l>e 
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extended  to  all  the  tracks  and  their  opera- 
tion. It  was  accordingly  alleged  in  the  an- 
swer that — 

"By  the  operation  of  said  trains  through, 
oyer,  and  along  the  property  of  this  defendant 
[the  plaintiff]  will  interfere  with  the  access 
to  the  property  of  this  defendant  of  the  com- 
municants  and  attendants  upon  the  services 
had  in  the  church,  *  •  •  and  hy  reason  of 
the  construction,  operation,  and  nse  of  said 
railroad  of  the  plaintiff  passing  through,  over, 
across,  and  along  the  property  of  this  defend- 
ant the  defendant's  church  building  and  lease- 
hold estate  wiU  be  rendered  of  no  value  as  a 
place  of  worship  and  for  the  holding  of  the 
meetings  of  the  various  organizations  condacted 
by  the  defendant  therein.  That  the  ringing  of 
bells,  sounding  of  whistles,  the  blowing  off  of 
steam,  the  load  puffing  of  plaintiff's  locomotive 
engines,  combined  with  smoke,  dust,  and  foul, 
noxious,  and  offensive  odors  emitted  from  plain- 
tiff's engines,  and  which  will'  enter  the  church, 
and  the  noise  and  rattle  of  its  trains  as  the  re- 
sult of  stopping  them  at  points  immediately 
adjacent  to  the  property  of  this  defendant, 
will  constantly  disturb  religious  exercises  and 
meetings  in  said  church,  and  will  render  the 
said  church  and  the  said  land  and  leasehold  in- 
terests of  this  defendant  of  no  value  whatever. 
That  the  operation  of  said  trains  of  this  plain- 
tiff within  a  short  distance  of  the  walls  of 
said  church  will  damage  and  destroy  the  said 
chnrch  by  shaking  down  and  breaking  the  adobe 
walls  of  which  it  is  constructed."' 

The  plaintiff  specially  demurred  to  the 
above  allegations  of  damages,  asserting  that 
they  "do  not  constitute  Just,  proper,  or  legal 
ground  of  damage,  *  •  •  and  are  not  a 
proper  basis  of  damages  to  be  considered  by 
the  court  or  jiury  in  this  case."  The  same 
objection  was  made  to  the  introduction  of 
evidence  in  support  of  the  allegations  of 
damages,  and  finally  plaintiff  excepts  to  in- 
structions of  the  court  submitting  to  the  Jury 
these  elements  of  damages. 

l^e  Constitution,  article  2,  {  17,  provides 
tliat— 

"No  private  property  shall  be  taken  or  dam- 
aged for  pnblic  or  private  use  without  just 
compensation.    •    »    •  •• 

The  statute  (paragraph  3087,  Civil  Code) 
points  out  what  the  compensation  shall  con- 
sist of,  as  follows:  (1)  The  value  of  the 
property  taken  or  condemned  and  the  im- 
provements thereon;  (2)  incidental  damages 
or  depreciation  in  value  by  reason  of  the 
severance  and  the  construction  of  the  im- 
provements in  the  manner  proposed  by  plain- 
tiff, to  the  land  not  taken. 

In  a  proper  case  these  may  be  offset  by 
benefits,  but,  as  there  are  none  in  this  case, 
that  feature  will  not  be  considered. 

As  already  indicated,  the  controversy  is 
over  the  compensation  sought  for  incidental 
damages  occasioned  by  the  taking  of  a  small 
Strip  of  land  for  the  right  of  way  for  one  of 
the  tracks,  and  for  the  operation  of  the  other 


two  tracks,  upon  the  public  street  adjacent 
to  defendant's  property. 

[1]  Plaintiff  suggests  that  a  different  rule 
of  compensation  should  be  applied  in  this 
case  than  in  the  ordinary  one,  for  the  rea- 
son that  the  defendant  knew  when  it  entered 
the  mining  camp  of  Ray  that  the  dominant 
interest  was  mining,  to  which  every  other  In- 
terest was  or  should  be  subservient,  and 
that,  having  placed  Its  house  of  worship 
where  it  did,  it  ought  not  to  be  permitted  to 
complain  when  the  chief  Industry  of  the 
community,  In  its  growth  and  development, 
encroached  upon  or  inconvenienced  or  Inci- 
dentally injured  Its  property.  To  a  limited 
extent,  this  contention  Is  unquestionably  cor- 
rect Plaintiff  had  the  undoubted  right  to 
construct  its  ore  bins  at  the  mouth  of  Its 
shaft  on  its  own  property,  and  to  use  them 
as  a  means  to  facilitate  the  handling  of  its 
ores.  The  fact  that  the  bins  were  In  close 
proximity  to  the  church,  or  that  In  their  rea- 
sonable use  the  noise  therefrom  might  have 
a  tendency  to  disturb  public  worship  or  other 
functions  of  the  church,  and  thereby  dimin- 
ish the  value  of  defendant's  property,  would 
not  give  rise  to  a  cause  of  action. 

"It  has  been  held  that  every  landowner  has 
the  right  to  develop  and  use  the  natural  re- 
sources of  bis  land,  and  in  the  absence  of  neg- 
ligence is  not  liable  for  consequences  incident- 
al to  such  development  and  use."  Brede  v. 
Minn.  Crushed  Stone  Co.  (Minn.)  173  N.  W. 
806. 

This  rule  has  special  application  to  mines, 
oil  wells,  and  stone  quarries  that  must  be 
operated  at  a  fixed  place.  However,  defend- 
ant does  not  claim  any  damages  or  compensa- 
tion on  account  of  the  location  of  the  ore 
bins  or  the  noise  or  Inconveniences  occasion- 
ed thereby.  When  a  mine  owner  seeks  a 
right  of  way  to  his  mines  for  the  purpose  of 
facilitating  his  operations,  and  in  doing  so 
creates  conditions  the  natural  and  logical  re- 
sult of  which  Is  to  Inflict  damage  upon  his 
neighbor's  property,  we  apprehend  a  differ- 
ent rule  applies.  While  In  this  case  it  Is 
proposed  to  build  on  the  right  of  way  con- 
demned and  along  the  street  adjacent  to  de- 
fendant's property  railroad  tracks  upon 
which  trains  are  to  be  moved  by  means  of 
locomotive  engines,  the'^utUity  is  entirely  of 
a  private  nature.  It  Is  not  to  be  a  common 
carrier.  It  will  serve  only  the  plaintiff  as 
an  ore  and  supply  train.  The  way  sought 
and  taken  is  therefore  nothing  but  a  private 
way. 

"He  is  serving  himself  in  his  own  way,  and 
has  no  right  to  claim  exemption  from  the  nat- 
ural consequences  of  his  own  act.  The  inter- 
ests in  conflict  in  this  case  are  therefore,  not 
those  of  the  public  and  an  individual,  but 
those  of  two  private  owners  who  stand  on  equal 
ground  as  engaged  in  their  own  private  busi- 
ness." Robb  V.  Carnegie  &  Co.,  146  Pa.  824, 
22  AU.  ^9,  14  I*  R.  A.  329,  27  Am.  St.  Rep. 
694. 
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[2]  It  would  seem  from  reason  that  the 
principle  applied  to  common  carriers  when 
acting  In  their  private  capacity  should  be 
adopted  in  a  case  of  this  Und.  The  rule  in 
sach  cases  Is  stated  by  1  £«wls  on  Em.  Do. 
(3d  Ed.)  460,  as  foUows : 

"On  general  principles,  when  railroad  appnr- 
tenancea,  sncb  as  a  ronndhonae,  switchyards, 
repair  shopa  or  terminal  plant,  cause  a  nui- 
sance to  a  neighboring  property  by  reason  of 
noise,  smoke,  cinderg,  vibrations,  etc.,  there 
may  be  a  recoyery.  But  there  are  authorities 
to  the  contrary.'* 

In  Klllam  ▼.  Norfolk  &  W.  By.  Ca  (Va.) 
96  S.  B.  S06,  after  quoting  the  above  lan- 
guage the  court  commented: 

"Examination  of  the  authorities  cited  by  the 
learned  author  last  quoted  pro  and  eon  satisfies 
OS  that  the  text  is  supported  by  the  greater 
weight  of  authority,  and  is  impregnably  sus- 
tained by  reason  and  upon  principle,  where  the 
switchyard  operation  complained  of  does  not 
serve  a  passenger  station  or  freight  depot,  so 
that  such  operation  is  not  required  of  the 
railroad  company  in  the  discharge  of  its  public 
duty  in  connection  with  snch  station  or  depot." 

The  leading  case  announcing  this  rule  Is 
Matthias  v.  Minn.,  etc.,  B.  Co.,  125  Minn. 
224.  146  N.  W.  363,  51  L.  B.  A.  (N.  S.)  1017. 
This  is  what  is  known  as  "9  switdtyard"  case, 
and  It  holds,  even  though  the  railroad  com- 
pany did  not  take  any  part  of  the  adjacent 
landowner's  property,  still  It  was  liable  to 
him  for  Incidental  damages  caused  by 
smoke,  cinders,  noise,  and  vibrations. 

In  a  later  case,  Stuhl  v.  Great  Northern 
By.  Ob.,  136  Minn.  168,  161  N.  W.  601,  h.  B. 
A.  1917D,  317,  in  commenting  on  the  Mat- 
thias Case,  it  was  said: 

"In  that  case  defendant  was  held  liable  in 
damagea  for  construction  and  operation  of  a 
switchyard  near  plaintiff's  home,  although  it 
was  held  that  the  location  was  a  proper  one. 
It  was  said  that  'while  suitable  location  has  a 
bearing  on  the  question  it  ia  not  controlling' 
that  the  'right  not  to  be  injured  by  a  nuisance 
on  adjoining  land  cannot  be  taken  without 
compensation'  "—quoting  Lewis,  Em.  Do.  t  238. 

In  Southern  By.  Co.  v.  Fisher,  140  Tenn. 
428,  205  S.  W.  126,  it  is  said: 

"The  true  test  for  distinction  between  caaea 
of  liability  and  nonliability  of  a  railway  com- 
pany for  the  maintenance  of  a  nuisance  in 
the  way  of  switch  tracks  is:  Was  the  company 
acting  in  its  private  capacity,  as  distinguiahed 
from  its  pnbUc  function,  when  operating  the 
claimed  nnisance?" 

[3]  We  take  it  that  the  rule  founded  upon 
public  policy  and  necessity  of  exempting  a 
common  carrier  from  liability  for  Incidental 
damages  to  property  adjacent  to  Its  right  of 
way  by  reason  of  noise,  smoke,  cinders,  vi- 
brations, etc.,  while  operating  at  public  sta- 
tions, or  on  tracks  between  stations,  is  not 
applicable     where     these     conditions     are 


brought  about  by  the  same  utility  in  further- 
ance of  Its  own  private  ends. 

The  present  plaintiff  could  In  no  event  in- 
voke the  protection  of  the  rule  of  exemption 
sometimes  extended  to  public  utQltles,  be- 
cause it  Is  not  a  public  utUIty  and  does  not 
seek  access  to  Its  mine  as  a  servant  of  the 
public,  but  solely  in  its  private  capacity  and 
for  Its  own  private  use  and  benefit.  In  such 
circumstances,  we  conclude  that  the  elements 
of  damage  alleged  In  the  complaint,  to  which 
objection  was  taken,  were  such  as  the  law 
would  permit  to  be  proved  as  tending  to 
show  that  the  Improvements  made  by  plain- 
tiff amounted  to  a  private  nuisance  and,  as 
such,  depreciated  the  value  of  defendant's 
property.    10  B.  C.  L.  p.  71,  t  62. 

TTntil  now  we  have  treated  this  case  as 
though  no  part  of  defendant's  premises  had 
been  Invaded  or  taken.  Where  there  Is  an 
actual  taking,  under  constitutions  and  stat- 
utes like  ours,  the  almost  universal  rule  Is 
that  the  landowner  Is  entitled  to  Incidental 
damages  to  the  land  not  taken,  and  that  such 
damages  may  Include  the  diminution  in  mar- 
ket value  caused  by  the  operation  of  the 
road,  taking  Into  consideration  danger  from 
fire,  noise,  smoke,  and  vibrations.  Liewis- 
burg,  etc.,  Co.  v.  Hinds,  134  Tenn.  293,  183 
S.  W.  986,  Ii.  B.  A.  1916B,  420;  Idaho- Wtest- 
em  By.  Oo.  v.  Oolumbla  Conference,  20  Ida- 
ho, 66S,  119  Pac.  60,  88  Ia  B.  A.  (N.  S.)  497, 
10  B.  G.  L^  p.  155,  S  136;  Bichards  t.  Wash- 
ington Terminal  Co.,  238  U.  8.  646,  34  Sup. 
Ct  664,  68  U  Ed.  1088,  Ia  B.  A.  1916A,  887. 

The  rule  applied  In  estimating  the  depre- 
ciated value  of  land  left  Is  stated  by  Suther- 
land on  Damages,  vol.  4,  |  1065,  as  follows: 

"If  the  land  is  rendered  leas  valuable  be- 
cause it  is  exposed  to  fire,  or  if  access  is  ren- 
dered more  difficult,  or  if  the  use  of  the  re- 
mainder is  more  inconvenienced  by  reason  of 
the  railroad,  or  if  its  value  is  depreciated  by 
the  noise,  smoke,  or  increased  dangers  caused 
by  such  use,  all  these  are  to  be  included  in  the 
estimate  of  damagea;  not  that  witnesses  are 
to  be  called  upon  to  estimate  the  damages 
for  each  or  any  of  tbem,  for,  though  they  en- 
ter into  the  estimates,  the  question  is,  What  is 
the  market  value  of  the  land  without,  and  what 
is  the  market  value  of  the  remainder  of  the 
piece  with,  the  railroad?  In  other  words, 
what  is  the  value  of  the  piece  which  is  taken, 
and  how  much  is  the  residue  depreciated  in  its 
market  value  by  its  separation  and  by  the  con- 
struction of  the  railroad?  These  two  sums, 
added  together,  cover  the  amount  of  compensa- 
tion to  which  the  injured  party  ia  entitled." 

And  again  in  section  1066: 

"Where  a  part  has  been  taken  for  a  railroad 
it  is  proper  to  consider  all  the  inconveniences 
from  the  soonding  of  whistles,  ringing  of  bells, 
rattling  of  trains.  Jarring  of  the  ground,  from 
smoke,  invasion  of  privacy,  and  the  deprivation 
of  light,  means  of  access,  and  Uke  matters  so 
far  as  they  severally  arise  from  the  use  of  the 
strip  taken  and  opened  up  to  use,  excluding 
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all  common  and  indirect  damages;  that  is, 
sucli  as  affect  the  owner  in  common  with  all 
other  members  of  the  community." . 

We  conclude  the  demurrer  was  properly 
overruled.  The  evidence  objected  to  was 
competent  and  material,  and  the  Instructions 
criticized  were  a  correct  statement  of  the 
law  applicable  under  the  facts  of  the  case. 

[4,  S]  Objection  is  made  that  the  Judgment 
for  land  actually  taken  is  erroneous,  in  that 
it  exceeds  the  amount  claimed  by  defendant 
in  its  answer.  There  is  perfect  agreement 
that  during  the  trial  plaintiff,  under  permis- 
sion of  the  court,  amended  its  complaint,  en- 
larging the  area  of  ground  to  be  taken  or 
condemned.  The  answer  which  claimed  the 
value  of  the  land  originally  sought  to  be  con- 
demned to  be  $500  was  not  amended  or  asked 
to  be  amended  at  that  time.  The  verdict  of 
'the  Jury  fixed  the  value  of  the  land  taken  at 
$910.50.  Whereupon  defendant  moved  the 
court  to  allow  its  answer  to  be  amended  to 
conform  to  the  proof  by  substituting  as  the 
value  of  the  land  taken  $1,200  for  $500,  as 
originally  claimed.  The  court  reserved  its 
ruling  on  this  motion.  This  occurred  June 
20,  I9ia  Thereafter,  on  July  1st,  plaintiff 
filed  its  motion  to  set  aside  verdict,  but  did 
not  suggest  therein  that  the  verdict  was  ex- 
cessive. Again  on  December  7,  1918,  it  filed 
a  motion  for  a  new-  trial  without  urging  the 
excessive  verdict  and  Judgment  as  a  ground. 
The  point  is  first  made  in  this  court.  We 
think  the  failure  of  the  court  to  act  on  mo- 
tion to  amend  answer  to  conform  to  proof 
and  to  grant  same  was  clearly  an  oversight, 
and  it  should  be  so  treated.  The  statute 
(paragraph  422,  OMl  Code)  empowers  the 
court  to  permit  amendments  of  pleadings  at 
any  stage  of  the  trial.  The  motion,  there- 
fore, did  not  come  too  late,  and,  the  court 
having  treated  it  as  granted  by  entering 
Judgment  upon  the  verdict  for  the  larger 
amount,  and  the  same  having  been  acquiesc- 
ed in,  or  at  least  not  objected  to,  at  the  time 
by  plaintiff,  we  think  we  too  should  treat  It 
as  though  the  motion  to  amend  answer  had 
been  formally  granted  and  entered.  The 
failure  of  the  court  to  formally  rule  upon 
the  motion  does  not  go  to  or  affect  in  any 
way  the  merits  of  the  case.  It  was  at  most 
a  procedural  matter;  and,  while  technically 
It  should  have  received  attention,  we  think 
the  error  is  such  as  the  Constitution  (article 
6,  S  22),  contemplates  as  insufficient  reason  to 
reverse  the  case. 

The  plaintiff  made  a  number  of  assign- 
ments upon  the  refusal  of  the  court  to  give 
instructions  requested  by  it.  These  instruc- 
tions contain  propositions  of  law  the  con- 
verse of  those  given  by  the  court  and  hereto- 
fore considered.  For  that  reason,  a  consid- 
eration of  them  separately  is  not  deemed 
necessary.    The  form  of  the  verdict  is  also 


criticized.    But  it  seems  to  be  In  substantial 
conformity  with  the  law. 
The  Judgment  is  affirmed. 


CUNNINGHAM,   a   J., 
concur. 


and  BAEEB,  J., 


INSPIRATION    CONSOL.    COPPER    CO.    v. 
CONWELL.    (No.  1757.) 

(Supreme  Court  of  Arizona.     June  3,  1920.) 

1.  Master  and  servant  «=s>35l .— Compensation 
Act  does  not  preclude  recovery  In  action  for 
death  of  servant  caused  by  negllgenee. 

The  Compensation  Act  does  not  preclude 
recovery  by  representatives  of  the  deceased 
employe  for  wrongful  death  under  Lord  Camp- 
beU'g  Act,  Civ.  Code  1913,  par.  3372,  though 
the  (Compensation  Act  was  applicable  to  the 
employment 

2.  Courts  «=390(l)— Rule  of  dsclslon  ought  not 
to  be  disturbed. 

A  rale,  once  deliberately  adopted  and  de- 
clared, ought  not  to  be  disturbed  except  for 
very  urgent  reasons  and  upon  a  clear  mani- 
festation of  error. 

3.  Master  and  servant  «s»276(2)  —  Evidence 
held  to  show  deceased  motorman  was  thrown 
from  ore  oar  by  derailing. 

Evidence  that  a  mine  motoiman  wag  found 
between  the  metorcar  and  the  car  following, 
which  had  been  derailed,  causing  a  severe  jolt 
of  the  train,  held  to  warrant  jury  in  inferrhig, 
not  merely  guessing,  that  he  was  thrown  from 
his  seat  by  the  jolt. 

4.  Negligence  <S=>56(I)  .-  "Proximate  cause" 
daflned. 

The  cause  is  proximate  without  which  the 
accident  would  not  have  happened. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

5.  Negligence  $=>I36(25)  —  Proximate  cause 
question  for  Jury. 

Proximate  cause  is  a  question  of  fact  for 
the  jury  if  there  is  substantial  evidence  from 
which  it  may  be  reasonably  deduced  that  the 
negligence  shown  was  the  proximate  cause; 
that  is,  proximate  cause  may  be  determined 
from  circumstantial  evidence. 

6.  Master  and  servant  €=>276(3)  —  Evidence 
held  to  show  derailing  of  ore  cars  was  proxi- 
mately caused  by  defective  track. 

In  an  action  for  death  of  a  mine  motor- 
man,  evidence  that  the  track  was  defective 
and  the  ore  cars  following  the  motor  were  de- 
railed held  to  show  that  the  defective  track  was 
the  cause  of  the  derailment. 

7.  Appeal  and  error  «=> 1 002— Finding  of  prox- 
imate cause  not  disturbed,  though  evidence 
warranting  Inference  was  contradicted. 

Where  there  was  evidence  introduced  by 
plaintilf  showing  a  defective  condition  of  the 
track  sufficient  to  warrant  the  jury  in  infer- 
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ring  that  anch  condition  was  the  cause  of  the 
accident,  the  jury's  finding  to  that  effect  will 
not  be  diatnrbed,  though  such  evidence  was 
■trongly  contradicted  by  defendant'*  evidence. 

8.  Appeal  and  error  «=»987(2)— Constttatloii 
makes  Jury  finding  against  assumption  of  risk 
conclusive. 

Const,  art.  18,  §  5,  making  contributory  neg- 
ligence and  assumption  of  risk  in  all  cases 
questions  of  fact  to  be  left  to  the  jury,  makes 
verdict  of  the  jury  conclusive  on  appeal,  though 
the  evidence  is  such  that  in  the  absence  of  the 
provision  the  court  would  find  assumption  of 
risk  as  a  matter  of  law. 

9.  Death  «=999 (4)— ^17,000  for  death  of  hus- 
band, a  mine  motorman,  held  not  exoeaslva. 

A  verdict  allowing  $17,000  damages  for 
the  death  of  a  mine  motorman,  32  years  old, 
who  left  a  wife  and  two  minor  children,  and 
who  at  the  time  of  his  death  was  earning  $165 
a  month  and  was  considering  a  proposition  to 
enter  business  whereby  he  would  probably 
make  more,  is  not  so  excessive  as  to  show  that 
the  jury  was  influenced  by  passion  or  prejudice. 

Appeal  from  Superior  Court,  OUa  County; 
O.  W.  Sbnte^  Judge. 

Action  by  Emily  Conwell,  as  admlnistrtf- 
trlx  of  ttae  Estate  of  Lawrence  Conwell,  de- 
ceased, against  the  Inspiration  Consolidated 
C<9per  Company.  Judgment  for  plaintiff  and 
new  trial  denied,  and  defendant  appeals. 
Judgment  and  order  affirmed. 

This  Is  an  action  for  damages  for  tbe  death 
of  Lawrence  Conwell,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
Tbe  plaintiff  is  the  administratrix  of  Con- 
well's  estate.  Conwell  was  a  motorman  in 
the  service  of  the  defendant,  and  was  killed 
by  the  derailment  of  a  train  of  ore  cars.    Tbe 


plaintiff  claimed  damages  In  the  sum  of  $25,-  tbe  verdict  and  Judgment  are  not  sustained 


000.  The  defendant  lnteri>osed  a  general  de- 
murrer to  the  complaint,  and  pleaded  both 
in  abatement  and  In  bar  that  the  employ- 
ment of  Conwell  was  under  the  "Compensa- 
tion Act,"  and  that  In  consequence  the 
"Compensation  Act"  furnished  the  exclusive 
measure  of  the  liability  of  the  defendant 
The  court  overruled  the  demurrer,  and  on 
motion  of  tbe  plaintiff  struck  out  both  pleas. 
The  action  was  tried  on  the  complaint  and 
the  answer  thereto,  in  which  the  defend- 
ant pleaded  negligence  on  the  part  of  the 
deceased  Conwell,  assumption  of  risk,  and 
a  general  denial.  The  Jury  returned  a  ver- 
dict for  plaintiff  In  the  sum  of  $17,000.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled by  operation  of  law.  The  defendant 
appeals,  and  assigns  numerous  errors. 

B.  W.  Bice,  of  Qlobe.  for  appellant 
Norman  J.  Johnson,  and  H.  M.  Foster,  both 
of  Olobe,  for  appellee. 

BAKBE,  J.  (after  stating  tbe  facts  as 
above).  [1,  2]  The  defendant's  assignments 
of  error  Noa  1,  2,  3,  and  10,  are  based  upon 


tbe  action  of  tbe  court  In  ovemiUng  the  gen- 
eral demurrer  to  tbe  comidalnt  striking  out 
pleas  in  abatement  and  In  bar  of  tbe  action, 
and  the  denial  of  the  defendant's  request  for 
an  Instructed  verdict.  These  matters  were 
all  predicated  upon  tbe  proposition  that  the 
Compeusatlon  Act  (chapter  7,  title  14,  Rev. 
Stat  1013)  was  applicable,  and  governed  the 
employment  of  the  deceased,  Conwell,  and 
that  it  measured  the  liability  of  the  defend- 
ant and  precluded  plaintiff  from  instituting 
or  maintaining  the  present  action.  Tbe  ex- 
act question  was  presented  for  dedslon,  and 
has  been  considered  and  decided  in  this  state 
adversely  to  the  defendant's  contention  in 
Behrlnger,  Adm'x,  etc.,  v.  Inspiration  Con- 
soUdated  Copper  Co.,  17  Ariz.  232,  149  Pac. 
1065.  We  are  pressed  in  a  very  elaborate 
argument  to  reconsider  and  overrule  tbls  de- 
cision. The  case  construes  the  statute  touch- 
ing the  right  of  a  personal  representative 
to  sue  for  wrongful  death,  and  holds  that 
the  "Compensation  Act"  does  not  restrict  or 
limit  the  right  of  a  personal  representative 
to  resort  to  Lord  Campbell's  Act  (paragraph 
8372,  Rev.  Statutes  1913).  It  wag  decided 
July  7,  1915,  and  has  been  accepted  and  act- 
ed upon  as  correct  ever  since.  Tbe  argu- 
ment fails  to  convince  us  that  the  opinion 
violates  any  principle  of  law,  or  works  any 
injustice,  and  we  must  consider  the  question 
as  at  rest.  When  a  rule  has  once  been  de- 
liberately adopted  and  declared,  It  ought  not 
to  be  disturbed  except  for  very  urgent  rea- 
sons, and  upon  a  clear  manifestation  of  er- 
ror. We  adhere  to  tbe  ruling  in  the  Behrln- 
ger Case. 

Assignments  Nos.  8,  9, 10,  13a,  13b,  13c,  13e, 
13f,  13g,  14,  and  15  raise  the  contention  that 


by  the  evidence:  First,  because  there  Is  no 
proof  of  proximate  cause;  and,  second,  be- 
cause It  is  clear  that  the  deceased,  Conwell, 
assumed  tbe  risks.  The  undisputed  facts  of 
the  case  are  that  the  deceased  was  engaged 
at  work  for  the  defendant  driving  a  motor 
to  which  was  attached  15  cars  loaded  with 
ore  on  the  400-foot  level  In  the  defendant's 
mine.  Conwell,  when  driving  the  motor,  rode 
on  tbe  right-hand  side  near  the  rear.  While 
upon  a  curve,  and  going  at  a  e^eei  of  four  or 
five  miles  an  hour,  two  of  the  cars  immedi- 
ately in  the  rear  of  tbe  motor  Jumped  the 
track  on  the  right-hand  side,  one  of  the  cars 
striking  and  scraping  the  timber  standing  on 
the  side  of  the  track  for  a  distance  of  about 
ten  feet  The  motor  remained  on  the  track. 
One  or  two  Jolts  or  Jars  of  the  cars  occurred, 
one  being  so  violent  that  Conwell's  helper, 
who  was  riding  on  the  motor  In  front  was 
compelled  to  hold  onto  a  rod  very  tightly 
so  as  not  to  lose  his  seat  When  the  cars 
stopped,  Conwell  was  found  behind  the  mo- 
torman's  seat  between  tbe  motor  and  the  first 
car,  holding  onto  the  seat    His  leg  had  been 
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dragged  al<»ig  fhe  right-hand  side  of  the 
track;  one  of  the  witnesses  pat  his  arms 
around  Conwell  to  assist  him,  and  found  that 
he  was  crushed;  he  was  bleeding  at  the 
mouth,  and  died  in  about  ten  minutes.  No 
one  actually  saw  just  how  the  accident  occur- 
red. 

[3]  It  la  argued  that  in  the  absence  of 
direct  evidence  it  was  mere  guess  or  specula- 
tion as  to  how  Conwell  came  to  his  death, 
and  for  that  reason  the  plaintiff  could  not 
recover.  It  Is  suggested  that  Conwell  might 
have  been  standing  up  and  accidentally  over- 
balanced, or  that  a  chain  might  have  diropped 
off  the  pan  on  the  motor,  and  he  might  have 
reached  from  his  seat  to  the  other'  side  be- 
tween the  safety  post  and  the  projecting  rib 
on  the  first  car  to  rescue  this  chain  when  It 
was  engaged  by  the  wheel  of  the  car,  and 
the  car  was  thereby  derailed,  pinning  him 
between  the  car  and  the  safety  post,  and  that 
if  his  death  thus  occurred  the  liability  of 
the  defendant  would  not  be  Involved.  We  are 
not  at  all  impressed  with  this  argument. 
Conceding,  as  we  do,  that  it  was  not  for  the 
Jury  to  guess  or  speculate  as  to  the  cause 
of  the  accident,  we  think  It  is  far  more  rea- 
sonable to  suppose,  and  the  Jury,  In  our  opin- 
ion, might  well  have  inferred,  that  the  Jolt  of 
the  derailment  caused  Conwell  to  lose  bis 
seat  and  fall  between  the  car  and  the  mo- 
tor, or  between  the  safety  post  and  the  car, 
and  that  he  was  thus  crushed  and  killed. 
The  Jolt  was  so  violent  as  to  compel  Con- 
well's  helper  to  hold  on  very  tightly  to  avoid 
losing  his  seat,  and  it  seems  reasonable  to 
infer  that  the  same  jolt  unseated  Conwell. 
In  our  opinion,  the  evidence  was  sufficient  to 
send  the  case  to  the  jury  upon  this  point,  and 
we  think  that  the  Jury  was  warranted  in 
finding,  as  they  must  necessarily  have  done, 
that  Conwell  was  killed  by  the  derailment  of 
the  cars  without  any  intervening  cause  such 
as  suggested  by  the  defendant. 

[4-8]  The  material  question  is,  What  was 
the  proximate  cause  of  the  accident?  It 
must  be  conceded  that  unless  the  bad  condi- 
tion of  the  track  as  alleged  in  the  complaint 
was  the  efficient  and  dominant  cause  of  the 
derailment  of  the  cars,  the  plaintiff  had  no 
case.  That  cause  is  proximate  without  which 
the  accident  would  not  have  happened.  Rail- 
road Co.  V.  Kellogg,  91  U.  S.  469,  24  L.  Ed. 
256.  Proximate  cause  is  a  question  of  fact, 
and  a  question  for  the  Jury  if  there  is  sub- 
stantial evidence  from  which  it  may  reason- 
ably be  deduced  that  the  negligence  shown 
was  the  proximate  cause  of  the  injury  com- 
plained of.  In  short,  proximate  cause  may 
be  determined  from  circumstantial  evidence. 
Railroad  Co.  t.  Kellogg,  supra;  Weleetka 
Cotton  Oil  Co.  T.  Brookshlre  (Okl.)  166  Pac. 
408;  Missouri,  K.  *  T.  Ry.  Co.  v.  Minor, 
75  Okl.  10,  181  Pac.  142.  The  evidence  with 
reference  to  the  condition  of  the  track  at 
the  place  of  derailment  tends  to  show  that 
it  was  in  a  flagrantly  defective  condition. 


Two  accidents  had  occurred  at  the  same 
place  prior  to  the  one  in  question.  The 
ground  was  muddy,  soft,  and  yielding  under 
the  track.  The  rails  would  go  up  and  down 
when  the  motor  was  passing;  the  water  be- 
ing forced  from  under  the  ties.  The  rail  on 
the  right-hand  side  of  the  curve  of  the  track 
was  lower  than  on  the  left,  and  when  the 
motor  was  passing,  it  would  swing  two  ways ; 
one  movement  went  up  and  one  went  side- 
ways, giving  a  lurch  and  Jerk.  There  was  al- 
so  evidence  that  there  was  a  Joint  In  the  rail 
at  the  softest  place  in  the  track  where  the 
accident  occurred,  and  that  at  that  point  the 
track  gave  way  more  than  at  other  points. 
It  Is  not  considered  necessary  to  enter  into 
a  lengthy  discussion  for  the  purpose  of  show- 
ing that  the  evidence  of  the  bad  condition  of 
the  track  was  sufficient  to  carry  the  case  to 
the  Jury  uptm  the  point  that  the  derailment 
would  not  have  occurred  had  It  not  been  foi" 
this  bad  condition.  The  inference  seems 
irresistible  that  such  was  the  case. 

[7]  It  is  tmo  that  the  evidence  tending 
to  show  that  the  defendant  was  negligent 
in  permitting  the  bad  conditlcm  of  the  trtick 
to  exist  was  strongly  contradicted  by  the  wit- 
nesses for  the  defendant.  But  it  is  not  de- 
nied that  there  was  a  very  material  conflict 
in  the  testimony  upon  that  point  Thus,  the 
question  whether  the  defendant's  negligence 
was  the  proximate  cause  of  the  disaster  be- 
came a  question  for  the  Jury.  We  wUl  not 
disturb  a  verdict  where  the  evidence  is  con- 
flicting. 

[(]  As  to  the  assumption  of  risk,  it  must  be 
admitted  that  the  uncontradicted  evidence 
proves  that  Conwell,  for  some  time  prior  to 
the  accident,  had  actual  and  positive  knowl- 
edge of  the  bad  condition  of  the  track,  and 
understood  and  appreciated  the  danger  aris- 
ing from  running  the  ore  cars  over  it  Wei-e 
it  not  for  article  18,  section  S,  of  the  state 
Constitution,  which  provides  that  "the  de- 
fense of  contributory  negligence  or  of  as- 
sumption of  risk  shall  in  all  cases  whatso- 
ever be  a  question  of  fact,  and  shall,  at  aU 
times,  be  left  to  the  Jury,"  it  would  have 
been  the  duty  of  the  trial  court  to  have 
granted  the  defendant  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the 
evidence  on  the  question  of  the  assumption 
of  risk.  We  are  therefore  called  upon  to  de- 
termine for  the  first  time  in  this  jurisdiction, 
the  scope  and  effect  of  the  constitutional  pro- 
vision. The  language  of  the  provision  is 
plain  and  unambii;uous,  and  to  our  minds 
clearly  indicates  that  the  power  or  duty  to 
finally  and  conclusively  settle  the  question  of 
contributory  negligence  or  assumption  of  risk 
is,  by  its  terms,  transferred  from  the  court  to 
the  Jury.  If  this  is  not  the  force  and  effect 
of  the  provision,  we  can  conceive  of  no  rea- 
son why  the  framers  of  the  Constitution 
should  have  adopted  the  measure.  We  think 
that  the  evident  pnriwse  and  intuit  of  the 
provision  is  to  make  the  Jury  the  sole  arbi- 
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ter  of  tlie  existence  or  nonexistence  of  coBtrtb- 
ntory  negligence  or  assnmption  of  risk  In  all 
actions  for  i)ersonaI  injuries.  The  same  ques- 
tion arose  In  the  case  of  E3va  Roberts  Cole, 
Administratrix  of  the  Estate  of  A.  W.  Rob- 
erts, Deceased,  et  aL  v.  Jacob  M.  Dickinson, 
Receiver  of  the  Cliicago,  Rock  Island  &  Pacif- 
ic Ry.  Co.  (Dickinson  v.  Cole  [Okl.]  177  Pat 
570),  and  the  Supreme  Court  of  Oklahoma, 
construing  the  section  of  the  Constitution  of 
that  state,  whidi  Is  exactly  like  ours,  held, 
in  effect,  that  the  verdict  of  the  Jury  on  the 
'Qnestimt  of  contributory  negligence  or  «»- 
sumption  of  risk  was  conclusively  upon  the 
court.  The  syllabus  of  the  case  as  prepared 
by  the  court  is  as  follows: 

"Article  23,  t  6,  of  the  Constitutjon  of  Okla- 
homa is  not  merely  declaratory  of  the  common 
law,  but  requires  that  the  defense  of  contrib- 
utory negligence  and  assumption  of  risk  as 
to  questions  of  fact  in  all  cases  whatsoever 
shall  at  an  times  be  left  to  the  jury,  and  the 
finding  of  the  jnry  upon  these  defenses  is  con- 
dnsive  upon  the  court." 

The  case  was  carried  to  the  United  States 
Supreme  Court  on  writ  of  error  (Chicago,  R. 
I.  &  P.  B.  Co.  T.  Eva  Roberts  Cole,  etc.,  re- 
ported In  251  U.  S.  64,  40  Sup.  Ct.  68,  61 1* 
Ed.  — ),  and  was  there  affirmed.  Mr.  Justice 
Holmes,  q)eaking  for  the  court,  said: 

"As  it  [state]  may  confer  legislative  and  ju- 
dicial powers  upon  a  commission  not  known  to 
the  common  law  (Prentis  v.  Atlanta  Coast  Line 
Co..  211  U.  S.  210,  29  Sop.  Gt.  67,  63  L.  Ed. 
150),  it  may  confer  larger  powers  upon  a  jnry 
than  those  that  generally'  prevail.  Provisions 
making  the  jury  judges  of  the  law  as  well  as 
of  the  facta  in  proceedings  for  Ubel  are  com- 
mon to  England  and  some  of  the  states,  and 
the  controversy  with  regard  to  their  powers  in 
matters -of  law  more  generally  as  Ulustrated 
in  Sparf  v.  United  States,  166  tJ.  S.  61,  716, 
15  Sup.  Ct.  273,  80  D.  Ed.  343,  10  Am.  Grim. 
Rep.  168,  and  Georgia  t.  Brailsford,  3  DalL 
1,  4.  1  Li,  Ed.  483,  shows  that  the  notion  is 
not  a  novelty.  In  the  present  instance  the 
plaintiff  in  error  cannot  complain  that  its 
diance  to  prevail  np<Hi  a  certain  ground  is 
diminished  when  the  ground  might  have  been 
altogether  removed." 

Since  the  verdict  of  the  Jury  upon  the  ques- 
tion of  assumption  of  risk  was  conclusive  up- 
on the  court,  it  was  not  error  to  deny  the 
defendant's  motion  for  a  new  trial. 

[t]  Assignment  13a  is  directed  at  the 
amount  of  the  verdict  as  being  excessive  and 
unreasonable,  and  that  It  was  rendered  under 
the  influence  of  passion  and  prejudice.  The 
verdict  was  for  ?17,000.  We  have  discovered 
nothing  in  the  record  tending  to  disclose  any- 
thing which  happened  during  the  trial  from 
which  it  can  be  Inferred  that  the  Jury  might 
bave  been  inflnenoed  by  passion  or  prejudice 


in  arriving  at  their  verdict  The  deceased, 
Oonwell,  was  a  married  man,  the  father  of 
two  minor  chlldr«i,  and  at  tiie  time  of  his 
death  was  32  years  old.  His  life  expectancy, 
as  proven  by  the  American  Experience  Tables 
of  Mortality,  was  33»»/ioo  years.  He  was  In 
robust  health;  indusMous  and  attentive  to 
business;  he  had  specialized  in  glass  making 
as  a  stencil  cutter  or  pattern  mdker  for  the 
molding  of  glass,  making  figures  on  glass, 
etc.,  and  had  a  proposition  in  view  at  the  time 
of  his  death  wherein  he  would  go  into  busi- 
ness for  himself  in  sand  glass,  cutting  stencils 
or  patterns,  whereby  he  would  probably 
make  more  than  he  would  as  a  mere  wage- 
earner.  He  owned  his  own  home,  and  at  the 
time  of  his  death  had  saved  about  ^00  out 
of  his  wages.  The  evidence  showed  that  he 
was  saving  and  laying  aside  a  considerable 
portion  of  his  wages  every  month.  As  a 
motorman  he  was  earning,  at  the  time  of 
his  death,  approximately  $165  per  month.  If 
the  deceased  had  lived  for  the  full  period  of 
bis  expectancy,  and  had  continued  to  earn 
$165  monthly,  as  at  the  time  of  his  death,  be 
would  have  been  approximately  65  years  old, 
and  would  have  earned  approximately  $65,- 
000.  In  view  of  these  facts  we  do  not  think 
it  can  be  said  that  the  verdict  was  excessive. 
As  k  general  rule,  the  amount  of  damages 
recoverable  in  an  action  for  death  by  wrong- 
ful act  is  a  matter  peculiarly  within  the 
province  of  the  Jnry,  and  their  finding  will 
not  be  set  aside  as  excessive,  unless  it  is  the 
result  of  passion  or  prejudice.  De  Amado  v. 
Friedman,  11  Ariz.  66,  89  Pac.  588;  Southern 
Pac.  Co.  V.  Wilson,  10  Ariz.  162,  86  Pac.  401. 
In  McQrory  v.  Pac.  Elec.  R.  Co.,.  22  CaL 
App.  671,  136  Pac.  303,  it  is  said: 

"In  order  to  warrant  a  court  in  setting  aside 
a  verdict  for  damages  on  the  grpnnd  that  too 
great,  a  sum  of  money  has  been  awarded,  the 
sum  must  be  bo  disproportionate  to  the  result 
of  any  reasonable  computation,  based  on  the 
facta  shown  in  evidence,  as  to  suggest  at  once 
that  the  jury  must  bave  been  influenced  by  some 
factor,  improper  for  them  to  consider,  such  as 
their  sympathy  tot  the  plaintiff  or  their  bias  of 
prejudice  against  the  defendant." 

We  have  discussed  substantially  all  the 
points  raised  by  the  defendant  which  we 
deem  vital,  or  requiring  extended  discussion. 
Other  assignments  relate  to  the  Introduction 
of  certain  testimony  over  the  objections  of 
the  defendant,  and  submitting  certain  in- 
structions to  the  Jury.  We  have  considered 
these  assignments,  but.  In  our  opinion,  they 
present  no  sufficient  reason  for  reversing  the 
judgment  of  the  lower  court.  The  Judgment 
and  order  appealed  from  should  be  affirmed; 
and  It  Is  so  ordered. 

CUNNINGHAM,  O.  J.,  and  ROSS,  J. 
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WILLIS  V.  STATE   INDUSTRIAL  COMMIS- 
SION at  al.     (N«.  10816.) 

(Supreme  Court  of  Oklahoma.    March  30,  1020. 

DlasentiDg  Opinion  April  20,  1920.    Be- 

hearing  Denied  May  18,  1920.) 

(Byllaitu  Iv  the  Court.) 

1.  Master  and  servant  «=9373  —  Injury  by 
"horseplay"  of  coemployi  held  to  "arise  oat 
of  and  In  course  of  employment"  within  Com- 
pensation Act. 

Where  an  employ^,  during  an  interval  in 
his  work,  was  warming  himself  by  a  fire  on  the 
premises  of  the  employer,  and  was  injured  by  the 
explosion  of  a  piece  of  dynamite  containing  a 
cap,  brought  there  and  thrown  into  the  fire  by  a 
fellow  employ^,  who  picked  up  the  dynamite 
and  threw  in  the  hre  to  see  if  it  would  explode, 
the  injury  received  by  the  employ^  arose  out 
of  and  in  the  course  of  his  employment  under 
the  Workmen's  Compensation  Law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

2.  Disposition  of  appeal. 

On  review,  the  order  of  the  Industrial  Com- 
mission denying  compensation  is  reversed,  and 
the  cause  remanded,  with  directions. 

Higgins,  Pitchford,  and  Bailey,  JJ.,  dlasent- 
ing. 

Action  by  Lon  Willis  to  review  the  decision 
of  the  State  Industrial  Commission  of  the 
State  of  Oklahoma,  denying  petitioner  com- 
pensation under  the  Workmen's  Compen- 
sation Act,  in  proceeding  under  tbe  act  op- 
posed by  AIko  Nak  Coal  Mining  Company  and 
another^  Cause  reversed  and  remanded,  with 
directions. 

E.  W.  Smith,  of  Heniyetta,  for  petitioner. 
Hummer  it  IV»ter,  of  Henryetta,  for  re- 
spondents. 1 

JOHNSON,  J.  This  action  was  commenced 
in  this  court  on  the  0th  day  of  August,  1919, 
for  the  purpose  of  reviewing  a  decision  of  the 
State  Industrial  Commission  rendered  on  the 
14th  day  of  July,  1919,  wherein  the  petitioner 
was  denied  compensation  under  the  Work- 
men's Compensation  Act  (chapter  246,  S.  L. 
1915). 

Tbe  findings  of  tbe  commission  were  as 
follows: 

"The  facts  in  this  case  agreed  upon  are  as 
follows:  It  is  agreed  between  the  claimant 
and  respondent  Alko  Nak  Coal  Mining  Company 
and  Coal  Operator's  Exchange  that  on  the  ISth 
day  of  February,  1919,  the  employes  of  the 
Alko  Nak  Coal  Mining  Company  had  been  ac- 
customed, during  the  hours  of  their  service, 
when  not  actually  engaged  in  their  work,  to 
stand  by  a  fire  that  was  kept  on  the  premises, 
with  the  knowledge  and  acquiescence  of  the 
company,  for  the  purpose  of  providing  a  place 
where  they  could  be  comfortable  while  not  ac- 


tually engaged  at  work,  and  such  fire  was  had  . 
with  the  permission  of  tbe  company. 

"The  facts  further  show  that  claimant  and 
three  other  workmen  on  February  18,  1919, 
were  warming  by  the  fire  at  an  interval  in  their 
work,  and  were  not  actually  working  at  that 
particular  time,  but  were  on  the  pay  roll  and 
their  time  was  going  on.  A  fellow  employ^ 
came  along  where  they  were  warming  around 
the  fire,  and  threw  a  piece  of  split  dynamite 
in  the  fire.  When  the  dynamite  was  thrown  in- 
to the  fire  tbe  fellow  servants,  after  being 
warned,  all  ran  away,  except  claimant,  who  had 
his  shoe  off  trimming  a  com.  Claimant  saw 
an  old  piece  of  dynamite,  but  not  the  cap.  The 
fire  was  on  the  premises  of  the  company  where 
claimant  was  working.  Claimant's  daily  wage 
was  $5.40." 

After  the  foregoing  findings  of  fiict,  the 
commission  made  the  following  order,  to  wit: 

"Now  on  this  July  14, 1919,  this  cause  coming 
on  to  be  heard  in  its  regular  order  pursuant 
to  a  bearing  held  in  Henryetta  on  June  12, 1919, 
at  which  hearing  the  claimant  was  present  in 
person  and  by  his  attorney,  E.  W.  Smith  of 
Henryetta,  and  respondent  and  insurance  car- 
rier by  their  attorneys,  Hummer  and  Foster 
of  Henryetta,  and  tbe  commission  after  exam- 
ining the  testimony,  briefs  of  counsel,  filed  in 
the  case,  and  being  otherwise  well  and  suffi- 
ciently advised  in  the  premises,  finds  that  the 
injury  complained  of  did  not  arise  out  of  and 
in  the  course  of  his  employment  with  respond- 
ent, and  that  compensation  should  be  denied. 

"It  is  ordered  that  compensation  in  the  above 
claim  be  denied." 

The  commission  further  finds: 

"That  the  injury  did  not  arise  out  of  and  in 
the  course  of  his  employment,  and  that  com- 
pensation should  be  denied." 

Petitioner  makes  the  following  assignments 
of  error: 

(1)  That  the  commission  erred  in  holding 
that  the  injury  complained  of  did  not  arise 
out  of  and  in  the  course  of  the  employment  of 
the  petitioner. 

(2)  That  said  award  or  decision  is  contrary 
to  law. 

(3)  That  said  award  or  decision  is  not  sup- 
ported by  tbe  evidence  and  is  contrary  to  the 
evidence. 

And  then  states  In  his  brief  as  follows: 

"While  there  are  three  assignments  of  error 
in  the  petition  filed  herein  by  the  petitioner,  it 
is  our  purpose  to  treat  them  all  under  tbe  first 
assignment,  which  fairly  covers  the  entire  ob- 
jection to  the  ruling  of  the  commission." 

"(1)  That  the  commission  erred  in  holding 
that  the  injury  complained  of  did  not  arise  out 
of  and  in  the  course  of  the  employment  of  the 
petitioner." 

It  is  provided  by  se«;tion  1,  artlclie  2,  of  the 
Workmen's  Compensation  Act  (chapter  246^ 
S.  L.  1016)  that: 
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"Every  employer  subject  to  the  proTigions 
of  this  act  shall  pay  or  provide  as  required  by 
this  act  compensatioii  according  to  the  sched- 
nles  of  this  article  for  the  disability  of  his  em- 
ploy£  resulting  from  an  accidental  personal  in- 
jury sustained  by  the  employ^  arising  out  of  and 
in  the  course  of  his  employment,  without  re- 
gard to  faalt  as  a  cause  of  such  injury,  except 
where  the  injury  is  occasfoned  by  the  willful  in- 
tention of  the  injured  employ^  to  bring  about 
the  injury  of  himself  or  of  another,  or  where 
the  injury  results  directly  from  the  willful 
failure  of  the  injured  employ^  to  use  a  guard 
or  protection  against  accident  furnished  for 
his  use  pursuant  to  any  statute  or  order  of  the 
State  Labor  Commission,  or  results  directly 
from  the  intoxication  of  the  injured  employ^ 
while  on  duty." 

It  ia  also  provided  by  sectiim  11,  article  2, 
of  the  Workmen's  Compensation  Act  (chap- 
ter 246,  S.  L.  1915)  that: 

"In  any  proceeding  for  the  enforcement  of  a 
claim  *  •  •  under  this  act,  it  shall  be  pre- 
tmmed  in  the  absence  of  substantial  evidence 
to  the  contrary." 

1.  "That  the  dalm  comes  within  the  provi- 
sions of  this  act."  We  agree  with  counsel 
for  respondents  that  the  words  "arising  out 
of"  and  "in  the  course  .of  employment"  are 
conjunctive,  and  relief  can  l>e  bad  under  the 
act  only  wtien  the  accident  arose  both  "out 
of"  and  "in  the  course  of  employment 

From  the  facts  found  by  the  commission 
that  the  petitioner,  "during  an  interval  In  his 
work,  was  warming  himself  by  a  fire  on  the 
premises  of  the  employer,  was  injured  by  the 
explosion  of  a  piece  of  dynamite  containing  a 
cap,  brought  there  and  thrown  into  the  Are 
by  a  fellow  employ^,  who  picked  up  Che  dyna- 
mite and  threw  Into  the  fire  to  see  If  It  would 
explode,"  upon  the  facts  thus  found  the 
commission  conclndes  as  a  matter  of  law  "the 
Injury  received  by  the  ranployfi  did  not  arise 
oat  of  and  in  the  course  of  his  employment 
nnder  the  Workmen's  Compensation  Law." 

Counsel  for  the  respondents  say  in  their 
brief: 

"We  shall  brief  this  case  nnder  the  follow- 
ing proposition  of  law:  The  injury  to  the  peti- 
tioner, as  set  forth  in  the  above  statement  of 
facts,  was  not  an  accidental  injury  sustained  by 
the  employ^  arising  out  of  and  in  the  course  of 
Ilia  employment. 

"The  petitioner  nrges  in  his  brief  that,  since 
it  was  not  shown  that  he  was  intoxicated,  or 
failed  to  use  any  safeguard  provided  for  his 
safety,  or  that  he  brought  his  injury  about  will- 
fully, the  respondents  are  liable  to  him  for  com- 
pensation, as  he  was  where  he  had  a  right  to 
be.  Of  course  if  this  were  a  true  statement 
of  the  law,  there  would  be  no  defense  to  this 
case,  for  it  is  not  contended  by  the  respondents 
that  the  petitioner  was  not  in  the  employ  of  the 
company,  or  that  he  was  in  a  place  where  he 
liad  no  right  to  be,  but  it  is  not  sufficient  under 
the  many  decisions  of  the  various  Supreme 
Courts  and  commissions  construing  the  provi- 


sion 'out  of  and  in  the  course  o(  employment' 
that  the  injury  be  received  while  the  employ^ 
was  working  for  his  employer.  This  is  prob- 
ably sufficient  to  warrant  the  statement  that  the 
injury  was  received  while  in  the  course  of  his 
employment,  but  does  not  come  within  the  pro- 
vision 'arising  out  of  the  employment.'  It  is 
held  by  practically  all  of  the  decisions  that  the 
words  'arising  out  of  and  'in  the  course  of  em- 
ployment' are  conjunctive,  and  relief  can  be  had 
nnder  the  act  only  when  the  accident  arose  both 
'out  of  and  in  the  course  of  employment.'  The 
injury  must  be  received:  (1)  While  the  work- 
man is  doing  the  duty  he  is  employed  to  per- 
form; and  also  (2)  as  a  natural  incident  of  the 
work.  It  must  be  one  of  the  risks  connected 
with  the  employment,  flowing  therefrom  as  a 
natural  consequence,  and  directly  connected 
with  the  work." 

These  dear  statements  ct  connsel  for  re- 
spondents of  their  position  very  greatly  sim- 
plify the  case;  It  being  admitted  that  the 
petitioner  was  an  employe  of  the  company,  and 
that  he  was  in  a  place  where  he  had  a  right 
to  be,  and  that  the  injury  was  received  while 
in  the  course  of  his  employment,  leaves  the 
only  question  to  be  determined,  Did  his  in- 
juries come  within  the  provision  "arising  out 
of  the  employment"? 

In  Honnold  on  Workmen's  Compensation, 
vol.  1,  I  101,  in  discnssing  tHe  question  here 
involved,  it  is  said: 

"According  to  the  usual  language  of  the  acts, 
to  warrant  recovery  of  compensation  for  the 
injury  or  death  of  a  workman,  the  injury  must 
be  one  'arising  out  of  and  in  the  course  of  his 
employment.  This  phrase  is  used  in  the  same 
sense  in  the  acts  of  England  and  of  many  of 
the  states,  and,  though  its  literary  construc- 
tion is  well  settled,  its  application  to  particular 
cases  has  given  rise  to  differences  of  opinion 
not  easily  harmonized.  Attempts  of  the  courts 
to  formulate  general  rules  relative  to  the  dis- 
tinction between  the  terms  'out  of  and  in  the 
course  of  have  not  been  entirely  successful. 
All  agree,  however,  that  the  terms  are  not  in- 
tended to  be  synonymous.  An  injury  may  be 
received  in  the  course  of  employment,  and  still 
have  no  causal  connection  with  it,  so  that  it  can 
be  said  to  arise  out  of  the  employment.  But 
it  is  difficult,  if  not  impossible,  to  conceive  of 
an  injury  arising  out  of  and  not  also  in  the 
course  of  the  employment.  The  importance  of 
distinguishing  between  these  terms  arises  from 
the  facts  that  each  represents  an  element  es- 
sential to,  but  not  authorizing,  recovery  of  com- 
pensation without  the  presence  of  the  element 
represented  by  the  other.  In  other  words,  even 
though  the  injury  occurred  in  the  course  of 
the  employment,  if  it  did  not  arise  'out  of  the 
employment'  there  can  be  no  recovery.  Yet, 
in  the  words  of  an  English  jurist:  'If  you  find 
that  the  accident  arose  in  the  course  of  the 
employment,  you  may  have  gone  a  certain  way 
towards  finding  that  it  arose  out  of  the  employ- 
ment, but  you  have  not  gone  the  whole  way.' 
The  words,  'out  of  point  to  the  origin  and 
cause  of  the  accident  or  injury;  the  words,  in 
the  course  of  to  the  time,  place,  and  circum- 
stances  under   which  the   acddent   or   injury 
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takes  place.  The  former  words  are  descriptive 
of  the  character  or  quality  of  the  accident; 
the  latter  words  relate  to  the  circumstances  un- 
der which  an  accident  of  that  character  or  qual- 
ity takes  place.  The  character  or  quality  of 
the  accident  as  conveyed  by  the  words  'out  of 
involves  the  idea  that  the  accident  is  in  some 
sense  due  to  the  employment.  It  must  result 
from  a  risk  reasonably  incident  to  the  employ- 
ment." 

If  it  be,  as  stated  in  the  text  quoted  supra 
that  "the  words  'out  of  point  to  the  origin 
and  cause  of  the  accident  or  Injury,"  and  th« 
commission  having  found  that  the  injury  was 
caused  by  a  fellow  employ^,  and  it  being  ad- 
mitted that  the  petitioner  was  an  employ^, 
and  was  wtiere  he  had  a  right  to  be,  it  seems 
to  us  that  it  necessarily  follows  that  the 
accident  was  due  to  the  employment,  and  re- 
sulted from  a  risk  reasonably  incident  to  the 
employment. 

The  author  cites  in  support  of  the  text  the 
decisions  of  the  cases  of  Bryant  t.  Flssell, 
84  N.  J.  Law,  72,  86  Atl.  458 ;  Buckley,  U  J., 
in  Fitsgerald  v.  Clark  &  Son,  2  K.  B.  796; 
Hulley  v.  Moosbrugger,  87  N.  J.  Law,  103,  93 
Atl.  79;  Zabrlskle  v.  Erie  K.  Cb.,  85  N.  J. 
Law,  157,  88  Atl.  824 ;  Terlecki  v.  Strauss,  85 
N.  J.  Law,  454,  89  AU.  1023;  Armitage  v. 
Lancashire  &  Xorkshire  By.  Co.,  2  K.  B.,  178; 
Collins  V.  Collins,  2  I.  R.  104;  Murphy  v. 
Berwick,  Ir.,  L  T.  R.  126 ;  Blake  t.  Head,  106 
L.  T.  R.  822.  In  the  case  of  Scott  v.  Payne 
Bros.,  85  N.  J.  Law,  446,  89  Atl.  927,  it  was 
said: 

"An  injury  arises  out  of  and  in  the  course  of 
employment  where  at  the  time  and  place  of  its 
occurrence  the  workman  is  doing  what  he  might 
reasonably  then  do." 

To  the  same  effect  was  the  holding  of  the 
Supreme  Court  of  Kansas  in  the  case  of  Thom- 
as v.  Proctor  &  Gamble  Mfg.  Co.,  104  Kan.  432, 
179  Pae.  372;  N.  W.  Iron  Co.  v.  Industrial  Com- 
mission et  al.,  160  Wis.  633,  152  N.  W.  416; 
Whiting-Mead  Commercial  Co.  v.  Indus.  Acci- 
dent Com.,  178  Cal.  505,  173  P«c.  1105.  This 
court  in  the  case  of  Wick  et  al.  v.  Gunn  et  al., 
160  Pac.  1087,  4  A.  L.  R.  107,  in  an  opinion 
by  Stewart,  C.,  said  In  paragraph  1  of  the 
syllabus  thereof: 

"The  Workmen's  Compensation  Act  of  this 
state  (Laws  1915,  c.  246)  must  be  construed  as 
a  whole,  and  all  presumptions  indulged  will  be 
in  favor  of  those  for  whose  protection  the  stat- 
utory compensation  was  fixed,  and  who,  by  the 
terms  of  the  act,  are  deprived  of  the  ordinary 
remedies  open  to  others  whose  rights  are  in- 
vaded." 

Such  was  the  holding  of  this  court  in  the 
case  of  Adams  t.  Iten  Biscuit  Co.,  162  Pac. 
938. 

[1]  We  think  tSie  correct  rule  is,  and  so 
hold  in  these  cases,  that  if  a  workman  is  an 
actlTe  participant  in  what  has  been  de- 
nominated "horseplay,"  he  Is  not  entitled  to 


compensation,  but  If,  while  going  about  his 
duties,  he  is  a  victim  of  anothei<'s  prank,  to 
wSiich  he  is  not  in  the  least  a  party,  be  should 
not  be  denied  compensation.  63  Am.  Law 
Rev.  p.  75 ;  Harrison  v.  Central  Const  Corpo- 
ration et  al.  (Md.)  108  AU.  874. 

[2]  We  are  of  the  opinion  that  the  ocmcla- 
sion  reached  by  the  commission  was  cjrrone- 
ous,  and  the  cause  is  therefore  reversed  and 
remanded,  with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

OWEN,  C.  J.,  and  KANE,  McNEILIj, 
and  RAINEY,  J  J.,  concur., 

PITCHFORD,  HIGGINS,  and  BAILEX, 
JT.,  dissent  in  an  opinion  by  HIGGINS,  J. 

HIGGINS,  J.  (dissenting).  I  dissent  from 
the  opinion  of  the  majority  in  the  apidication 
of  the  law  to  the  facts  in  this  case.  I  do  not 
Question  but  what  the  injury  in  the  instant 
case  to  the  employ^  was  in  the  course  of  bis 
employment,  but  I  do  not  believe  from  the 
facts  and  circumstances  of  the  case  that  it 
arises  out  of  his  employment  As  to  an  in- 
jury to  an  employe  arising  out  of  bis  employ- 
ment, Honnold  at  section  115  states  as  fol- 
lows: 

"The  use  of  the  words  'arising  out  of,'  or 
words  of  similar  import,  makes  it  a  condition 
precedent  to  the  right  to  recover  compensation 
that  the  occurrence  shall  have  resulted  from  a 
risk  reasonably  incident  to  the  employment; 
that  there  be  causal  connection  between  the 
conditions  under  which  the  employe  worked  and 
the  resulting  injury.  While  the  occurrence  need 
not  have  been  foreseen  or  anticipated,  it  must 
appear  after  the  event  to  have  had  its  origin  in 
a  risk  connected  with  the  employment,  and  to 
have  flowed  from  that  source  as  a  rational  con- 
sequence." 

In  this  case  there  Is  no  contention  in  the 
briefs  or  finding  in  the  opinion  of  the  ma- 
jority that  there  was  a  connection  between 
the  throwing  of  the  piece  of  dynamite  in  the 
fire,  which  caused  the  injury,  and  the  work 
being  done  there  by  the  party  injured  or  by 
his  fellow  workman,  who  threw  the  dynamite 
in  the  fire.  The  opinion  of  the  majority  is  in 
error  in  citing  Hulley  v.  Moosbrugger,  87  N. 
J.  Law,  103,  03  Atl.  79,  for  the  reason  the 
opinlim  in  that  case  is  overruled  and  reversed 
in  the  same  court  at  a  later  date,  88  N.  J. 
Law,  161,  95  Atl.  1007,  I*  R.  A.  1016G,  1203. 
That  was  a  case  !n  which  it  was  claimed  that 
the  injury  suffered  arises  out  of  the  employ- 
ment, and  goes  into  detail  as  to  when  an  in- 
jury arises  out  of  the  employment,  and  is  as 
follows: 

"It  'arises  out  of  the  employment  when  there 
Is  apparent  to  the  rational  mind,  upon  consider- 
ation of  all  the  circumstances,  a  causal  con- 

nection  between  the  conditions  under  which  the 
work  is  required  to  be  performed  and  the  re- 
sulting injury.  Under  this  test,  if  the  injury 
can  be  seen  to  have  followed  as  a  natural  in- 
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ddent  of  the  work  and  to  have  been  contem- 
plated by  a  reasonable  person  familiar  with  the 
whole  sitaation  as  a  result  of  the  exposure  oc- 
casioned by  the  nature  of  the  employment,  then 
it  'arises  out  of  the  employment.  But  it  ez- 
dades  an  injury  which  cannot  fairly  b«  traced 
to  the  employment  as  a  contributing  proximate 
cause,  and  which  comes  from  a  hazard  to  which 
the  workmen  would  have  been  equally  exposed 
apart  from  the  employment.  The  causative 
danger  must  be  peculiar  to  the  work  and  not 
common  to  the  neighborhood.  It  must  be  in- 
cidental to  the  character  of  the  business  and 
not  independent  of  the  relation  of  master  and 
servant.  It  need  not  have  been  foreseen  or  ex- 
pected, but  after  the  event  it  must  appear  to 
have  had  its  origin  in  a  risk  connected  with 
the  employment,  and  to  have  flowed  from  that 
■oarce  as  a  rational  consequence." 

Applying  this  law  to  the  facts  of  the  In- 
stant case,  where  is  the  cansal  connection  be- 
tween th«  throwing  of  the  piece  of  dynamite 
In  the  fire  and  tbe  work  being  done  and  the 
party  injured?  Was  the  throwing  of  tlie 
piece  of  dynamite  in  the  fire  a  natural  Inci- 
dent of  the  work?  Would  the  injured  party 
have  been  equally  exposed  to  this  hazard 
apart  from  his  employment?  Was  the  causa- 
tive danger,  that  is  of  throwing  the  dynamite 
In  the  fire,  peculiar  to  the  work  and  not  com- 
mon to  the  neighborhood?  Was  it  IncidMital 
to  the  character  of  the  business  and  depend- 
ent on  the  rdation  of  master  and  servant? 
Did  the  throwing  of  the  dynamite  in  the  fire 
have  its  origin  In  the  risk  connected  with  the 
employment,  or  flow  from  that  source  as  a 
rational  consequence?  If  so,  compensatiOA 
should  be  allowed;  If  not,  it  should  be  re- 
fused. In  my  judgment  the  throwing  of 
dynamite  In  the  fire  by  a  fellow  servant,  in 
play,  and  the  resulting  injury  Is  not  an  in- 
jury arising  out  of  the  employment  The 
throwing  of  the  dynamite  in  the  fire  was  not 
a  natural  incident  to  the  risk;  neither  was 
it  peculiar  thereto.  It  is  stated  in  the  opin- 
ion as  a  reason  why  petitioner  should  re- 
cover: 

"If  it  be,  as  stated  in  the  text  quoted  supra, 
that  'the  words  "out  of"  point  to  the  origin 
and  cause  of  the  accident  or  injury,'  and  the 
commission  having  found  that  the  injury  was 
caused  by  a  fellow  employ^,  and  it  being  admit- 
ted that  petitioner  was  an  employ^,  and  was 
where  he  had  a  right  to  be,  it  seems  to  us  that 
it  necessarily  follows  that-  the  accident  was 
due  to  the  employment,  and  resulted  from  a 
risk  reasonably  incident  to  the  employment." 

If  this  be  a  correct  doctrine,  then  an  em- 
ployer becomes  an.  Insurer  if  his  servant  is 
at  a  place  he  has  a  right  to  be  when  injured, 
and  is  injured  by  a  fellow  servant,  regardless 
of  v/baJt  may  have  caused  the  injury,  for  the 
reason  that  it  is  stated  that  when  these  two 
conditions  exist,  then  there  necessarily  fol- 
lows that  the  accident  arises  out  of  the  em- 
ployment and  from  a  risk  reasonably  Inci- 
dent to  the  same.    I  do  not  believe  this  Is 


sound  reason  or  correct  law.  It  merely  goes 
a  iwrtlon  of  the  way.  It  leaves  out  the  ques- 
tion whether  or  not  the  injury  arises  out  of 
the  employment,  which  is  the  sole  issue  to 
be  tried  In  this  case.  Neither  in  the  brlefiB 
nor  In  the  opinion  of  the  majority  is  there 
any  contention  that  the  throwing  of  the  dyna- 
mite In  the  fire  had  any  connection  with  the 
work  being  done.  It  was  totally  foreign  to 
same.  The  throwing  of  the  same  In  the  fire 
was  merely  a  prank  of  a  fellow  employe, 
commonly  called  horseplay  or  skylarking. 

Whether  or  not  an  employe  can  recover 
for  an  injury  brought  about  through  a  Joke, 
horseplay,  prank,  or  skylarking  of  a  fellow 
employe  is  set  forth  in  section  121,  Honnold: 

"Unless  the  workman  is  actually  engaged  at 
the  particular  time  in  the  performance  of  some 
duty  which  contributes  to  the  injury,  an  injury 
to  a  workman  from  skylarking  or  horseplay  or 
practical  joking,  though  it  may  arise  in  the 
course  of,  cannot  be  said  to  arise  out  of,  the 
employment,  whether  the  injured  person  in- 
stigated the  occurrence  or  took  no  part  in  it." 

It  wUI  thus  be  seen  tliat  the  general  rule 
is  that  recovery  cannot  l>e  had  for  an  injury 
brought  about  by  skylarking  or  horseplay  of 
a  fellow  employe.  There  are  many  opinions 
upholding  this  doctrine^  too  numerous  to 
mention.  The  footnotes  of  Honnold  dte 
many.    ' 

Where  an  employe,  who  was  peculiarly 
susceptible  to  betag  tickled,  was  going  down 
a  flight  of  stairs  with  a  filled  bucket,  and  one 
of  associates  punched  him  In  the  back  with 
a  newspaper,  causing  lilm  to  make  a  sudden 
movement  and  to  fall,  injuring  one  knee 
seriously,  It  was  held  that  the  injury  was  In 
the  course  of,  but  did  not  arise  out  of,  his  em- 
plojrment  Coronado  Beach  Co.  v.  Pillsbury, 
172  Cal.  682,  158  Pac.  212,  L.  R.  A  l&iWF, 
1164. 

A  fellow  employe  directed  a  trick  camera 
toward  the  claimant,  and  a  missile  from  the 
camera  hit  him  in  the  eye,  and  the  sight  of 
the  eye  was  destroyed  It  was  held  that  the 
Injury  did  not  arise  out  of  the  employment 
Fisherlng  v.  Pillsbury,  172  Cal.  680,  168  Pac 
215. 

An  Injury  from  a  stream    of  hot  water 
turned  on  an  employe  by  a  fellow  employe  as 
a  practical  Joke  was  held  not  to  arise  out  of 
the  employment    Vittorio  v.  California  Bat-' 
tery  Co.,  3  Cal.  Industrial  Comm.  26. 

Our  laws  relating  to  workman's  compensa- 
tion are  similar  to  the  New  Tork  statute. 
Laurino  v.  Donovan  et  al.,  183  App.  Div.  1C«, 
170  N.  Y.  Supp.  340,  is  a  case  very  similar  to 
this  case.  In  that  case  a  fellow  employe  In- 
jured another  by  the  explosion  of  a  percus- 
sion cap  with  which  he  was  experimenting. 
The  court  held: 

"Where  a  chauffeur,  doing  his  master's  work 
in  a  garage,  was  injured  by  the  explosion  of  a 
percussion  cap  brought  in  by  another  chauffeur, 


Digitized  by 


Google 


96 


190  PACIFIC  BEPORTEB 


(OkL 


his  fellow  senrant,  with  which  the  latter  waa 
experimenting,  the  injury  to  the  first  chauffeur 
did  not  arise  out  of  his  empioTment,  within  the 
workman'a  compensation  law  *  *  *  to  enti- 
tle him  to  an  award." 

The  authorities  on  this  point  ore  collected 
In  review.  Ann.  Cas.  19130,  1;  Ann.  Gas. 
1914B,  498;  Ann.  Cas.  1916B,  1293;  Ann. 
Cas.  19170,  700;  Ann.  Cas.  1918B,  768;  Ann. 
Cas.  1918B,  UQi.  In  the  many  cases  dted 
in  the  opinion  of  the  majority,  none  hold  to 
the  contrary  of  this  general  rule,  but  it  is 
held  in  some  that  there  may  be  circumstances 
whicli  win  take  it  out  of  the  general  role,  for 
instance  in  the  case  of  Thomas  t.  Proctor, 
dted.  Therein  a  girl  employ^  was  riding 
upon  a  truck,  and  fell  therefrom  and  was  in- 
jured. The  riding  upon  the  truck  seems  to 
have  been  In  play.  The  custom  of  riding  this 
truck  at  fbe  noon  hour  was  within  the  knowl- 
edge and  with  the  express  consent  of  the 
foreman,  and,  the  court  found,  was  one  of 
the  conditions  upon  which  the  business  was 
carried  on,  and  for  that  reason  the  case  did 
not  fall  within  the  general  rule,  though  the 
girl  was  Injured  while  at  play.  It  has  been 
further  held  that,  where  horseplay  has  grown 
Into  a  custom  and  to  the  knowledge  of  the 
onpioyer,  he  may  be  held  liable  for  injury 
resulting  therefrom.  White  v.  Stockyards, 
104  Kan.  90,  177  Pac.  522.  In  all  these  cases 
dted  there  are  some  circumstances  taking  the 
case  out  of  the  general  rule  in  which  the 
courts  have  ever  held  that  an  employe  cau 
recover  where  the  Injury  Is  by  a  fellow  em- 
ployfi  while  engaged  in  horseplay  or  skylarlc- 
ing. 

In  this  case  there  are  no  drcumstances  of 
any  kind  whatsoever  taking  the  case  out  of 
the  general  rule.  It  was  a  prank  of  a  fellow 
employ^,  commonly  called  horseplay  or  sky- 
larking, pure  and  simple,  and  nothing  else; 
and  for  that  reason,  and  in  keeping  with  the 
authorities  above  cited  as  I  understand  them, 
I  do  not  believe  that  the  petitioner  should  re- 
cover in  this  case. 

In  the  opinion  of  the  majority  there  is  laid 
down  as  a  principle  of  law  that,  if  one  is  the 
victim  of  the  prank  of  a  fellow  employe  to 
which  he,  the  injured  employe,  Is  not  a  party, 
he  should  be  allowed  compensation.  To  forti- 
fy this  prindple  there  are  two  authorities 
dted.  An  examination  of  the  Maryland  case 
throws  no  ll^t  upon  the  subject  whatsoever 
as  there  Is  no  contention  in  that  case  that 
the  employe  was  injured  by  a  prank  of  an- 
other employe.  The  other  (53  Amer.  Law  Re- 
view, p.  75)  is  a  quotation  from  a  paper 
prepared  by  the  commissioner  of  the  Work- 


men's Comi)ensatI(»i  Board  of  the  Province 
of  Ontario,  and  read  at  an  international 
meeting  of  Industrial  Boards  at  Madison, 
Wis.,  in  whidi  the  writer  stated: 

"Our  board  in  Ontario  has  adopted  the  rale  in 
these  cases  if  whUe  he  [the  injured  party]  is 
going  about  his  duties  he  is  the  victim  of  an- 
other's prank  to  which  he  is  not  In  the  least  a 
party,  we  do  not  deny  him  compensation." 

This  paper  states  that  a  board,  not  a  court, 
has  adopted  a  rule,  not  construed  law,  that 
an  employe  la  not  denied  compensation  if  in- 
jured by  the  prank  of  a  fellow  employe  if  he. 
the  Injured  onploye^  la  not  a  party  to  the 
prank. 

There  Is  to  the  contrary  of  this  prindple 
section  121  of  Honnold  on  Workmen's  Com- 
pensation, above  dted  in  this  opinion,  that  if 
the  Injured  iiarty  was  Injured  by  horseplay 
or  prank  of  a  fellow  workman  he  cannot  re- 
cover, even  though  he  took  no  part  in  it  In 
Hnlley  v.  Moosbrugger,  supra,  88  N.  J.  Law, 
161,  95  AU.  1007,  U  R.  A.  19160,  1203,  this 
identical  Issue  was  passed  upon,  the  court 
holding: 

"An  employer  is  not  liable  under  the  Work- 
men's Compensation  Act  *  *  *  to  make 
compensation  for  injury  to  an  employe,  whidt 
was  the  result  of  horseplay  or  skylarUng,  so 
called,  whether  the  injured  or  deceased  party 
instigated  the  occurrence  or  took  no  part  in  it; 
for,  while  an  acddent,  happening  in  such  dr- 
cumstances,  may  arise  in  the  course  of,  it  can- 
not be  said  to  arise  out  of,  the  employment." 

Similar  holdings  are  made  in  the  foUowlug 
cases :  Knopp  v.  Amer.  Car  Cow,  186  IlL  App. 
605 ;  De  Filippls  v.  Falkenberg,  170  App.  Dlv. 
153,  155  N.  Y.  Supp.  761. 

I  do  not  believe  that  this  prindple  of  law 
that  a  fellow  worlcman  may  recover  if  an  in- 
jury is  caused  by  the  prank  of  a  fellow  work- 
man If  he^  the  injured  party,  was  not  a  party 
to  the  prank  is  upheld  by  the  light  of  judicial 
decision,  but  to  the  contrary  all  appellate 
courts  speaking  thereon,  as  far  as  I  have 
been  able  to  find,  have  spoken  to  the  contrary. 
I  believe  that  the  opinion  of  the  majority  in 
this  case  gives  no  meaning  to  that  part  of  the 
statute  which  states  that  the  injury  must 
arise  out  of  the  employment ;  but  that  if  the 
injury  arose  in  the  course  of  the  employment 
that  It  is  sufficient  for  an  award  of  compensa- 
tion, and  by  so  holding  I  believe  that  violence 
was  done  to  the  statute,  and  for  this  reason 
I  dissent. 

I  am  authorized  to  state  that  PITCHFORD 
and  BAILEY,  JJ.,  concul:  in  this  dissenting 
opinion. 
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VOSE  V.  PENNY  at  al.    (No.  9666.) 

(Supreme  Court  of  Oklahoma.  April  13,  1920. 
Dissenting  Opinion  April  27,  1920.  Rehear- 
ing Denied  June  1,  1920.) 

(SvUatua  6y  ihe  Court.) 

1.  Gnardlan  aad  ward  «=3l08— Mortgagas  «=> 
157— As  to  bana  flde  mortgagee,  lien  of  mort- 
gage on  realty  sold  by  guardian  not  defeated, 
because  sale  not  for  cash. 

Where  the  probate  proceedings,  as  disclos- 
ed by  the  records,  are  regular,  and  guardian's 
sale  of  real  estate  for  cash,  and  the  purchaser 
at  such  sale  executes  a  mortgage  upon  said 
lands,  the  lien  of  the  mortgagee  will  not  be  de- 
feated, upon  proof  that  the  sale  was  not,  in 
fact,  made  for  cash,  but  by  an  ezebange  of  otit- 
er  real  estate,  where  the  mortgagee  did  not 
participate  in  thia  frand,  or  have  notice  sufi- 
cient  to  put  him  upon  inquiry. 

2.  Election  of  remedies  «=3 1— Definition. 

An  "election  of  remedies"  is  the  choosing 
between  two  or  more  different  and  co-existing 
modes  of  procednre  and  relief  allowed  by  law 
on  the  same  state  of  facts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  Flrat  and  Second  Seriea,  Elec- 
tion.] 

3.  Election  of  remodlaa  «=9l4— Effaot  of  elao- 
tloa  stated. 

When  the  law  glres  several  means  of  re- 
dress or  kinds  of  relief,  predicated  on  conflict- 
ing theories,  the  election  of  one  with  knowl- 
edge, and  the  prosecution  to  final  judgment,  op- 
erates as  a  bar  to  the  subsequent  adoption  of 
any  other. 

4.  EloctlOB  of  remedlaa  «s>7(l)  —  fiaanHaii, 
olocting  to  avoid  deed  to  premises  Incumbar- 
od  ky  mortgage,  bold  precluded  from  question- 
log  validity  of  mortgage. 

Where  a  guardian  elects  to  void  tiie  deed 
given  at  a  guBrdianship  sale,  and  In  his  action 
to  void  said  deed  seeks  to  secure  personal  judg- 
ment against  the  grantee  for  the  amount  of  a 
mortgage  placed  upon  the  premises  by  grantee, 
and  recognizes  a  proceeding  brought  against  the 
grantee  to  foreclose  the  mortgage,  and  fails  to 
intervene  therein,  but  instead  pursues  his  rem- 
edy against  the  grantee  to  judgment,  he  is  pre- 
cluded from  thereafter  raising  the  question  of 
the  validity  of  the  mortgage  foredosed. 

5.  Mortgages  ®=>I86(5)— Evidence  held  Insuffi- 
cient to  charge  mortgagees  with  notice  of 
frand  lo  guardian's  sale. 

The  circumstances  relied  npon  to  charge 
mortgagees  with  notice^  fio  as  to  put  them  upon 
inquiry,  held  not  sufBdent  to  charge  notice  of 
frand  in  the  guardian's  sale. 

C  Principal  and  agent  9=^54— Agent  has  no  Im- 
plied authority  to  delegate  powers. 
An  agent  has  no  implied  authority  to  dele- 
gate his  powers  to   a  subagent,  and  persons 
employed  by  him  as  subagents  do  not  become 


PENNT  9T 

p.> 

tibe  agent  of  the  principal,  wlQioiit  the  princi- 
pal's consent. 

McNeill  and  Johnson,  JJ.,  dissenting. 

Error  from  District  Ckrart,  Orady  Cibunty; 
Tbos.  A.  Edwards,  Judge. 

Action  by  Oren  Seldon  Penny,  as  guardian 
of  his  minor  children  and  others,  against  B. 
A.  Vose,  to  cancel  conveyances  of  real  estate 
and  to  quiet  title.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Beversed. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  and  Welbome  &  Bailey  and 
Bar^oot  &  Carmlchael,  all  of  Cbickasha,  for 
plaintiff  in  error. 

F.  E.  Blddle,  of  Tulsa,  and  Harry  Ham- 
merly,  of  (Thlckasha,  for  defendants  In  error. 

OWEN,  O.  3.  GertalQ  lands  owned  by  the 
minors  were  deeded  by  their  guardian  to 
Mrs.  Oillespie,  sale  being  made  through  the 
probate  court.  Immediately  after  the  de- 
livery of  the  guardian's  deed,  Mrs.  Gillespie 
and  her  husband  executed  separate  mort- 
gages on  the  land  to  the  Alliance  Trust  Com- 
pany, the  Holmes  &  Hlbbard  Mortgage  Com- 
pany, and  the  Bryan-Oow  Investment  Com- 
pany. An  acti<m  to  foreclose  the  last-men- 
tioned mortgage  was  begun  In  the  district 
court  June  23,  1918 ;  the  mortgagors  and  M. 
C.  Bingo,  who  was  vested  with  the  apparent 
title,  being  made  defendants.  On  the  fol- 
lowing-day, June  24tb,  action  was  brought 
by  the  guardian  in  the  same  court  to  set  < 
aside  his  deed  to  Mrs.  Gillespie ;  her  husband 
and  M.  C.  Bingo  bdng  joined  aa  defendants. 
Neither  of  the  mortgagees  was  nmde  party  to 
tbe  action.  These  actions  proceeded  con- 
temporaneously to  final  Judgment,  and 
plalntlS  in  error  Vose  purchased  the  land  at 
the  foreclosure  sal&  This  action  is  to  cancel 
the  sheriff's  deed  at  that  sale ;  also  to  cancel 
the  other  mortgages  executed  by  the  GiUes- 
pies  and  to  quiet  title  in  the  minors. 

The  .guardian.  In  the  action  to  cancel  his 
deed  to  Mrs.  Gillespie,  alleged  the  existence 
of  the  mortgages  and  the  pending  action  to 
foreclose  the  mortgage  to  the  Bryan-Gow  In- 
vestment Company,  and  prayed  an  account- 
ing to  determine  the  amount  due  under  the 
mortgages;  the  minors  to  have  judgment 
against  the  Gillecvies  for  tbe  amount  due, 
together  with  the  court  costs  accruing  in  the 
foreclosure  proceeding.  Judgment  was  ren- 
dered in  that  action,  setting  aside  the  guard- 
ian's deed  and  reinvesting  title  in  the  minors. 
A  personal  judgment  was  also  rendered 
against  the  GlUesples  for  the  amount  found 
to  be  due  under  the  Bryan-Gow  mortgage 
and  the  costs  in  the  foreclosure  proceeding, 
and  this  judgment  decreed  to  be  a  specific 
Hen  on  certain  real  estate  owned  by  the  Gll- 
lesples.  Upon  this  judgment  the  guardian 
caused  execution  and  order  of  sale  to  issuer 
under  which  the  property  covered  by  this 
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spedflc  Uen  was  sold  and  the  ivooeeda  cred- 
ited on  the  Judgment  against  the  Oillesples. 

{1]  It  appears  the  sale  made  by  the  guard- 
ian to  Mrs.  Gillespie,  although  regular  in 
form,  so  far  as  the  record  of  the  county 
court  disclosed,  was  not,  in  fact,  made  tor 
cash  as  required  by  statute  (section  6567, 
Rev.  Laws  1910),  but  was  In  exchange  of 
other  real  estate.  The  trial  court  held  the 
sale  in  these  circumstances  was  void,  and 
that,  the  sale  being  void,  the  mortgages  could 
not  be  valid  liens.  The  sale  was  not  void, 
and,,  although  voidable  as  against  parties 
to  the  transaction  and  persons  claiming  with 
notice,  may  not  be  set  aside  against  persons 
claiming  through  the  purchasers  without 
notice.  .Berry  v.  ToUeson,  172  Pac.  630; 
Peimy  t.  AUlance  Tr.  Co.  (0.  0.  A.)  269  FeA. 
558. 

[2,  J]  The  question  presented  as  to  the  Bry- 
an-Gow  mortgage  is  whether,  by  taking  Judg- 
ment for  the  amount  of  the  mortgage,  the 
guardian  elected  his  remedy  and  is  now  es- 
topped from  questioning  the  validity  of  that 
mortgage.  An  election  of  remedies  is  the 
choosing  between  two  or  more  dUTerent  and 
co-existing  modes  of  procedure  and  relief  al- 
lowed by  law  on  the  same  state  of  facts.  The 
basis  for  the  application  of  the  doctrine  is  in 
the  proposition  tliat,  where  there  is,  by  law 
or  by  contract,  a  choice  between  two  reme- 
dies, whidl>  proceed  upon  o]K>oslte  and  irrec- 
oncilable claims  of  right,  the  ;one  taken 
must  exclude  and  bar  the  proeecutioil  of  the 
•other.  The  doctrine  of  election  of  remedies 
is  therefore  generally  regarded  as  being  an 
application  of  the  law  of  estoppel,  upon  the 
theory  that  a  party  cannot,  in  the  assertion 
or  prosecution  of  his  rights,  occupy  inconsist- 
ent positions.  9  R.  C.  L.  956.  In  First 
Trust  &  Sav.  Bank  v.  Bloodworth,  174  Pac. 
645,  it  was  said: 

"When  the  law  gives  several  means  of  redress 
or  kinds  of  relief,  predicated  on  conflicting 
theories,  the  election  of  one  and  the  prosecu- 
tion to  a  final  judgment  operates  as  a  bar  to 
the  subsequent  adoption  of  any  other." 

To  the  same  effect  is  Herbert  v.  Wagg,  27 
Okl.  67,  117  Pac.  209;  Robb  v.  Vos,  156  U. 
S.  IS,  15  Sup.  Ot  4,  39  li.  Ed.  52;  Fowler  ▼. 
Bowery  Sav.  Bank,  113  N.  T.  450,  21  N.  B. 
172,  4  L.  R  A.  145,  10  Am.  St  Hep.  479; 
Cohoon  V.  Fisher,  146  Ind.  583,  44  N.  B.  664, 
46  N.  EL  787,  36  L.  R.  A.  193;  Gaffney  v. 
Megrath,  23  Wash.  476,  63  Pac.  520;  Gentry 
T,  Bearss,  88  Neb.  742,  l.W  N.  WL  428.  In 
the  last-mentioned  case  an  Oklahoma  guard- 
Ian  undertook  to  sell  and  transfer  a  mort- 
gage owned  by  his  ward  without  permission' 
of  court,  and  absconded  with  the  money  re- 
ceived therefor.  The  subsequent  guardian 
prosecuted  an  action  against  the  bondsmen 
of  the  absconding  guardian,  and  later  in- 
stituted an  action  to  foreclose  the  mortgage. 
The  action  to  foredoee  was  instituted  in 
Nebraska,  and  the  Supreme  Court  of  that 


state  held  the  action  against  the  bondsmen 
was  such  an  election  of  remedies  as  to  estop 
the  guardian  from  maintaining  the  action  to 
foreclose  the  mortgage. 

[4]  The  action  of  the  guardian,  in  the  In- 
stant case,  having  knowledge  of  the  existence 
of  the  mortgage,  and  taking  Judgment 
against  the  mortgagors  for  the  amount  due 
under  the  mortgage,  elected  his  remedy,  and 
by  such  election  is  precluded  from  question- 
ing the  validity  of  the  mortgage. 

[6]  The  question  presented  concerning  the 
mortgages  to  the  Alliance  Trust  Company 
and  the  Holmes  &  Hlbbard  Company  Is 
whether  these  mortgagees  were  innocent  in- 
cupibrancers  for  value.  It  appears  the 
Hjolmes  4c  Hlbbard  Mortgage  Company  was 
the  agent  in  this  state  of  the  Alliance  Trust 
Company,  and  appointed  G.  A.  Ramsey  dis- 
trict agent  in.  Grady  county.  Ramsey  had 
an  understanding  with  Ed  Shegog,  under  the 
terms  of  which  he  would  share  Ramsey's 
commission  on  any  loan  for  which  applica- 
tion came  through  Shegog.  Shegog  shared 
his  portion  of  the  commission  with  M.  C. 
Cralle.  The  trial  court  found  that  neither 
the  Alliance  Trust  Company,  the  Holmes  & 
Hlbbard  Mortgage  Company,  Ramsey,  nor 
Shegog  had  knowledge  of  any  facts  sufficient 
to  charge  them  with  notice  of  any  irregy- 
larity  in  the  guardian's  sale.  The  court  also 
found  that  Cralle,  while  preparing  the  ab- 
stracts for  the  guardian,  to  be  submitted  to 
the  representatives  of  the  Alliance  Company, 
obtained  information  to  the  effect  that  cer- 
tain property  would  be  taken  by  the  guard- 
ian on  the  deal  with  the  purchaser,  and  it 
is  urged  by  defendants  In  error  this  was 
sufficient  to  put  the  mortgagees  upon  ln« 
qulry.  It  does  not  appear  this  Information 
was  conveyed  to  either  of  ttie  mortgagees  or 
to  Ramsey,  their  agent,  Cralle,  at  most,  was 
a  subagent  of  Shegog,  who  was  a  subagent  of 
Ramsey,  and  it  does  not  appear  that  Ramsey 
had  authority  from  the  mortgagees  to  ap- 
point subagents.  Cralle  not  being  an  agent 
of  either  mortgagee,  and  not  having  convey- 
ed his  Information  to  Ramsey,  the  mortgagees 
must  be  held  to  be  innocent  Incumbrancers. 

[6]  In  Gaar,  Scott  &  Co.  v.  Rogers,  46 
Okl.  67,  148  Pac.  161,  it  was  said: 

"The  general  role  of  law  is  that  an  agent  has 
no  implied  authority  to  delegate  his  powers  to 
a  clerk  or  subagent;  and  persons  employed 
by  him  as  clerk  or  subagent  do  not  become  the 
agent  of  the  principal,  without  the  principal's 
consent." 

In  People's  Bank  v.  Frick,  IS  Okl.  179,  73 
Pac.  949,  it  was  said: 

"An  agent  or  factor  has  no  implied  authority 
to  appoint  subagents,  or  to  delegate  his  pow- 
ers; and  persons  employed  by  him  in  handling 
his  prindpal's  property  do  not  become  the  agent 
of  the  prindital,  without  the  principal's  con- 
sent" 
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To  fbe  same  effect  la  fioorer  ▼.  Wise,  91 
U.  S.  308,  23  li.  Ed.  392 ;  Bfediem  on  Agency, 
fi  184  to  1S7. 

The  mortgages  In  qnestlbn,  in  view  o!f  the 
drcumstancee  of  this  case,  must  be  held 
to  be  valid  Uens.  It  appears  that  Vose  pur- 
chased at  the  foreclosure  sale  under  a  con- 
tract entered  Into  with  Mrs.  Penny,  for  nse 
of  herself  and  the  minor  children.  It  Is 
unnecessary  to  define  the  rights  of  Vose  un- 
der this  sale,  or  of  the  minors  nnder  that 
contract.  That  qnestldn  Is  not  properly  be- 
fore us. 

The  Judgment  of  the  trial  court  Is  re- 
versed, with  directions  to  grant  a  new  trial 
and  proceed  In  accordance  with  the  views 
herein  expressed. 

JOHNSON  and  McNBIUi,  JJ.,  dissent 
BAILBT,  J.,  being  disqualified,  did  not  par- 
ticipate.   The  other  Justices  concur. 

McNeill,  J.  (dissenting).  I  am  unable 
to  agree  with  the  opinion  of  ttie  majority  for 
the  reasons  hereinafter  stated: 

A  brief  statement  of  a  Mstory  of  Oie  facts 
in  the  case  disclosed  that  Mr.  and  Mrs.  Penny 
were  enrolled  citizens  of  the  Choctaw  Nation, 
and  resided  at  Ghickasha,  Okl.,  and  each  had 
received  an  allotment.  At  the  commenco- 
ment  of  the  transactions  involved  herein  the' 
title  to  both  allotments  was  In  the  name  of 
Mrs.  Penny.  The  land  consisted  of  330  acres 
in  McLaln  county,  which  was  incumbered  in 
tile  sum  of  $15,840. 

The  Pennys  were  the  parents  of  four  minor 
children,  each  of  whom  had  received  an  allot- 
ment, consisting  of  practically  160  acres.  The 
total  amount  of  land  .owned  by  Mrs.  Penny 
and  the  four  minors  was  over  900  acres.  A 
great  portion  of  the  same  was  Washita  river 
bottom  lands..  The. allotments  of  the  minors 
were  evidently  considered  too  valuable  for 
their  use  and  benefit;  hence  the  father  and 
mother,  no  donbt  lured  by  the  idea  of  getting 
rich  quick,  entered  into  contracts  to  dispose 
of  the  minors'  lands.  In  April,  1913,  Mr. 
Phillips  and  the  Bryan-Gow  Investment  Com- 
pany, real  estate  agents,  succeeded  in  having 
Mr.  and  Mrs.  Penny  contract  in  writing  with 
Mr.  Gillespie  for  an  exchange  of  properties, 
whereby  it  was  agreed  that  Mr.  Gillespie, 
who  owned  lots  9,  10,  11,  and  12,  In  block  IT, 
Oklahoma  City,  incumbered  for  some  $35,000, 
should  exchange  his  equity  for  the  allotments 
belonging  to  the  minors  and  the  330  acres  In 
the  name  of  Mrs.  Penny,  subject  to  the  in- 
cumbrance on  Mrs.  Penny's  land.  TKe  con- 
tract provided  that  Mr.  Penny  should  be  ap- 
pointed guardian,  and  the  sale  of  the  minors' 
propoty  Should  be  carried  through  the  coun- 
ty court,  and  that  Mr.  OUleepie  should  bid 
upon  the  sam^  but,  instead  of  paying  for  the 
property,  the  same  should  be  an  exchange  of 
property.  While  the  guardian's  proceedings 
were  being  carried  through  the  county  court 


PENNT  .  99 

P.) 

of  Orady  county  for  the  purpose  of  divesting 
the  minors  of  the  title  to  the  land  and  placing 
the  title  in  Mrs.  OiUespie,  and  during  said 
proceedings,  Mrs.  Oillefepie,  prior  to  the  time 
the  guardian's  sale  was  completed,  made 
application  to  obtain  loans  upon  the  land  of 
each  of  the  minors.  The .  applications  were 
made  to  Ed  Shegog,  of  Chlckasha,  Okl.,  who 
was  the  agent  for  the  Holmes  &  Hlbbard 
Mortgage  Company  and  the  Alliance  Trust 
Company.  On  July  10, 1912,  guardian's  deeds 
were  executed  by  Mr.  Penny  as  guardian  for 
all  the  lands  of  the  minors  to  Mrs.  Gillespie, 
and  on  the  same  date  Mrs.  Gillespie  executed 
mortgages  upon  each  allotment  to  the  Alliance 
Trust  Company  and  the  Holmes  &  Hlbbard 
Mortgage  Company.  None  of  these  deeds  or 
mortgages  were  filed  for  record  until  the 
leth  day  of  July,  1912,  whenaU  of  thetn 
were  filed  for  record  at  the  same  time,  to  wit, 
at  2  o'clock  P.  M.  on  said  date. 

On  the  12th  day  of  July,  1912,  Mrs.  GiUes- 
ple  executed  a  note,  payable  to  the  Bryan- 
Gow  Investment  Company,  in  the  sum  of 
$2,000,  being  th^r  commission  for  making  the 
exchange  of  said  property.  A  few  days  after 
receiving  title  to  the  land,  Mrs:  Gillespie  deed- 
fed  the  same  to  an  aunt. 
•  A  few  days  after  the  Bryan-Oow  Invest- 
ment Company  received  its  note  and  mort- 
gage for  $2,000,  it  transferred  Oie  same  to 
Mr.  Phlllipg.  Everything  then  rested  peace- 
fully until  the  23d  day  of  June,  1913,  when 
Mr.  PhHlips  filed  suit  against  Mrs.  Gillespie 
for  Judgment  on  the  $2,000  note,  and  asked 
to  foreclose  the  mortgage  whirfi  covered  the 
320  acres  Involved  In  this  controversy.  At 
the  time  of  filing  the  suit  Phillips  executed  a 
bond  for  costs  signed  by  Mr.  Penny  as  surety. 
On  the  next  day,  June  24, 1913,  Mrs.  Penny,  as 
plaintiff  and  her  four  minor  children,  as  co- 
plaintiffs,  by  Mr.  lP«my,  fljeir  guardian,  fll^ 
an  action  in  the  district  court  of  Grady  coun- 
ty against  the  GlUespies  to  set  aside  the  deeds 
the  GlUespies  obtained  to  all  the  land  receiv- 
ed firom  the  Pennys  in  the  exchange  of  prop- 
erty, alleging  the  deeds  were  obtained  by 
fraud,  false  representations,  and  that  the 
minors'  land  was  an  exchange'  of  property, 
and  not  a  sale.  The  petition  further  alleged 
that  the  Glllespies  had  executed  mortgages 
on  said  land  to  the  Holmes  &  Hlbbard  Mort- 
gage Company,  and  the  Alliance  Trust  Com- 
pany, and  the  mortgages  to  the  Bryan-Gow  Ih- 
vestment  Company,  and  that  a  suit  was  pend- 
ing to  foreclose  the  Bryttn-Gow  Investment 
Company  mortgage;  but  tbe  plaintiffs  did  not 
have  sufficient  knowledge  to  know  whether  ■ 
the  mortgagees  were  purchasers  for  value, 
and,  if  it  developed  that  they  were  not  pu^ 
chasers  for  value,  that  the  minors  would  ask 
to  have  the  said  mortgagee  canceled.  The 
American  National  Bank  was  made  a'  party 
defendant  to  thU  proceeding,  for  the  reason 
it  claimed'  some  interest  in  the  premises. 

In  January,  1914,  Jttdgnient  was  rendered 
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in  favor  of  Mrs.  Penny  and  tbe  fonr  minor 
children  against  the  Gillespies,  canceling  the 
deeds  ezecnted  by  the  Pennya  to  the  Gilles- 
pies, and  reinvesting  the  title  to  all  of  the 
farm  lands  back  in  the  Fennys,  and  canceling 
tbe  deed  Mrs.  Penny  liad  received  to  the 
Oklahoma  Oty  property,  and  reinvesting  that 
title  in  Mr.  Gillespie,  and  the  court  then  ren- 
dered Judgment  in  £avor  of  Mrs.  Penny  and 
the  minors  against  the  Gillespies  for  rents 
while  occupied  by  Gillespies,  and  the  amount 
of  the  incumbrance  that  Gillespies  had  placed 
upon  the  lands  of  the  Pennys,  amounting  to 
some  $23,000,  and  decreed  that  said  Judgment 
should  be  a  lien  upon  the  Oklahoma  City 
property  which  was  decreed  to  be  the  prop- 
erty of  Mr.  Gillespie,  subject  to  all  incum- 
brances executed  thereon  prior  to  June,  1914. 
The  court  «lso  decreed  that  the  American 
National  Bank  had  no  title  and  interest 
in  and  to  said  in-emlses,  but,  if  any,  tbe  same 
was  junior  to  the  rights  of  the  Pennys  and 
the  minor  children.  This  case  was  appealed 
by  the  Gillespies  and  the  American  National 
Bank  to  this  court,  and  remained  undisposed 
of  until  after  Mr.  Yoae  acquired  the  record 
title  to  all  of  tbe  property,  both  the  Oklahoma 
City  property  and  the  property  involved  in 
this  controversy,  and  then  the  appeal  was 
dismissed. 

In  June,  1014,  or  some  six  months  after  the 
title  to  the  lands  in  controversy  was  revested 
in  these  two  minors,  Mr.  Phillips  obtained 
a  Judgment  against  the  Gillespies  in  the  smn 
of  approximately  $1,700,  and  the  mortgage 
was  decreed  to  be  a  lien  upon  the  lands  of 
these  two  minors;  this  being  the  mortgage 
executed  by  Mrs.  Gillespie  to  the  Bryan-Gow 
Investment  Company.  Said  mortgage  was 
decreed  to  be  a  lien  subject  to  the  mortgages 
executed  by  Mrs.  Gillespie  to  the  Holmes  & 
Hibbard  Mortgage  Company  and  the  Alliance 
Trust  Company.  The  minors  were  not  made 
parties  to  this  proceeding.  All  proceedings 
rested  quietly  until  in  January,  1915.  The 
status  of  the  minors'  property  in  January, 
1916,  was  as  follows: 

The  two  minors,  bdng  plaintUFs  in  this 
acti<»>,  were  tbe  owners  of  tbe  320  acres  in 
controversy  In  this  action,  and  there  were  up- 
on record  mortgages  executed  by  Mrs.  Gilles- 
pie to  the  Alliance  Trust  Company  in  the 
sum  of  $4,800,  and  tbe  mortgage  of  tbe 
Holmes  &  Hibbard  Mortgage  Company  in  the 
sum  of  $4S0,  as  liens  or  clouds  upon  each 
allotment.  These  were  tbe  mortgages  that 
were  referred  to  by  the  minors  in  their  peti- 
tion, wherein  tbey  alleged  they  did  not  know 
whether  the  mortgagees  were  purchasers  for 
value  or  not  There  was  also  a  judgment  of 
foreclosure  in  favor  of  Mr.  PbilUps  against 
Mrs.  Gillespie,  to  which  the  minors  were  not 
made  parties,  <»i  the  Bryan-Gow  Investment 
Company  mortgage,  which  covered  the  320 
acres  In  controversy,  upon  which  there  was 
practically  $1,700  doeii   In  addition,  these  two 


minors  and  Mrs.  Penny  and  two  otber  minors 
had  a  judgment  against  tlie  Gillespies  for 
approximately  $23,000,  which  Jodgmoit  was 
by  the  court  made  a  lien  upon  the  Oklahoma 
City  property,  subject  to  certain  prior  mort- 
gages. The  Judgment  of  these  minors  against 
the  Gillespies  was  more  than  sufficient  to 
cover  the  amount  of  tbe  two  mortgages  to 
the  Alliance  Trust  Company  and  the  Holmes 
&  Hibbard  Mortgage  Company  and  tbe  Judg- 
ment of  Mr.  Phillips  as  the  Judgment  against 
Mr.  Gillespie  also  included  certain  r&ita  dur- 
ing the  time  Gillespie  was  in  possession  of 
the  farms. 

Some  time  prior  to  January,  1915,  Mr.  Yose 
had  become  the  owner  of  the  Oklahoma  City 
property,  which  was  subject  to  tbe  $23,000 
Judgment  in  favor  of  the  Pennys  and  some 
prior  Incumbrances.  We  now  come  to  the  last 
and  final  contract  concerning  the  minors' 
property,  dated  January  90,  1915,  between 
Mrs.  Penny  and  Mr.  Vose,  wherein  It  was 
conceived  that  the  best  method  to  handle  all 
the  property  would  be  to  have  the  property 
conveyed  to  Mr.  Vose,  and  he  to  hold  tbe 
same  for  Mrs.  Penny  according  to  this  con- 
tract Tbe  contract  provided  Mr.  Vose  would 
protect  tbe  minors'  lands,  except  in  tbe  case 
of  Phillips  V.  Gillespie,  where  the  two  minors' 
land  should  be  sold;  that  Mr.  Vose  should 
purchase  the  same  at  the  foreclosure  sale,  and 
'If  it  brought  more  than  sufficient  to  pay  the 
Judgment  of  Phillips,  the  minors  should  be 
paid  said  amount,  and  Mr.  Vose  should  hold 
tbe  title,  according  to  tbe  terms  of  the  con- 
tract with  Mrs.  Penny.  It  is  quite  evident 
that  tbe  $23,000  Judgment  of  Mrs.  Penny  and 
tbe  minors  upon  the  Oklahoma  City  proi>erty 
was  worrying  Mr.  Vose  to  some  extent,  be- 
cause it  was  provided  in  said  contract  that 
this  property,  which  belonged  to  him,  should 
be  sold  at  execution  sale  and  his  appeal  dis- 
missed and  he  should'  purchase  tbe  same 
property  at  the  execution  sale,  and  bold  it 
for  the  use  and  benefit  of  Mrs.  Penny  ac- 
cording to  the  terms  of  tbe  contract 

After  entering  into  said  contract,  certain 
correspondence  transpired  between  Mr.  Vose 
and  Mr.  Penny.  After  tbe  order  of  sale  was 
issued  in  the  case  of  Penny  v.  Gillespie,  and 
the  land  of  these  two  minors  advertised  for 
sale,  and  although  the  contract  provided  that 
any  surplus  that  the  lands  brought  over  and 
above  the  amount  to  pay  the  Phillips  Judg- 
ment was  to  go  to  the  minors,  it  appears  that 
Mr.  Vose  and  Mr.  Penny  bad  decided  that 
there  should  be  no  suri^us,  for  on  the  1st  day 
of  March,  1915,  Mr.  Penny  wrote  to  Mr.  Vose, 
answering  a  letter  received  by  Penny  from 
Mr.  Vose.  The  letter  contained  tbe  following 
statement: 

"He  does  not  know  any  way  that  we  coold 
keep  parties  from  bidding  on  the  lands,  more 
than  to  l>«  present  at  the  sale  and  teU  the  bid- 
ders they  would  buy  a  lawsuit,  as  the  lands 
were  in  litigation  and  tbe  suit  pending,  and  that 
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the  only  reason  the  lands  were  selling  were  to 
get  the  titles  dear,  and  in  onr  own  hands  again. 
He  states  that  by  doing  this  it  would  keep  any 
one  from  bidding  that  has  sense  enough  to  make 
money  enough'  to  buy  with." 

The  Diinora'  land  was  adrertlsed  to  be 
sold,  subject  to  the  |10,560  mortgages,  to  sat- 
isfy a  judgment  amonntiug  to  approximately 
¥1,760  in  favor  of  Mr.  PbUUps.  According 
to  the  contract  of  Mr.  Vose  and  Mra  Penny, 
the  value  of  this  land  was  $22,000,  or  tlie 
equltj  of  the. minors  in  the  property,  concede 
Ing,  for  the  sake  of  argument,  the  Judgment 
and  mort^ges  bona  fide  were  of  the  approxi- 
mate value  of  $10,000.  The  land  was  sold 
March  26,  1915,  to  Mr.  Vose  at  foreclosure 
sole  for  the  sum  of  |1,760.  The  record  dis- 
closed $1,708  was  the  amount  received  by 
Mr.  Phillips  to  satisfy  his  Judgment,  and  the 
other  $62  was  presumably-  to  ^y  the  court 
costs  and  costs  of  sale.  In  any  event,  the 
title  was  divested  out  of  the  minors  and  In- 
to Mr.  Vose,  without  the  minors  receiving  a 
d<dlar  therefor.  This  is  the  deed  by  virtue 
of  which  Vose  claims  absolute  title  to  the 
laud,  and  under  which  the  opinion  of  the 
majority  holds  that  Vose  holds  the  land  for 
Mrs.  Penny  and  the  minor  children,  but  does 
not  decide  what  their  rights  are  under  the 
same. 

The  contract  between  Mr.  Vose  and  Mrs. 
Penny  provided  for  eliminating  the  Judgment 
of  the  minors  against  Mrs.  Gillespie,  in  so 
far  as  it  was  a  lien  upon  the  Oklahoma  City 
property.  How  Mr.  Vose  and  Mr.  Penny  re- 
garded this  jndgment,  and  the  way  and  man- 
ner they  could  deal  with  the  Judgment  of 
the  minors,  is  set  forth  in  a  letter,  dated  Oc- 
tober 10,  1014,  written  by  Mr.  Penny  to  Mr. 
'Vose,  wherein  it  stated  as  follows: 

"He  stated  that  he  was  still  confident  that  bis 
view  of  the  matter  of  deeding  the  lands  back 
to  my  wife  by  Mr.  Gillespie  and  his  wife  and 
aunt,  and  by  my  wife  and  myself  as  guardian 
of  the  children  dismissing  the  suit  or  acknowl- 
edging jndgment,  that  there  could  be  no  further 
attack  on  the  title  of  the  lands  by  the  children, 
and  that  the  title  th«n  wonld  be  absolutely  per- 
fect" 

On  the  8d  day  ot  Match,  1916,  which  was 
two  days  after  Mr.  Penny's  letter  to  Mr. 
Vose,  advising  the  way  and  means  to  pre- 
vent bidders  from  bidding  upon  the  lands  at 
foreclosure  sale,  an  order  of  sale  was  issu- 
ed in  the  case  of  Penny  v.  Gillespie,  direct- 
ing the  sale  of  the  Oklahoma  City  property, 
SDbJect  to  certain  mortgages  amounting  to 
approximately  $48,000.  The  sale  was  for  the 
porpose  of  satisfying  the  Judgment  of  Mrs. 
Peiiny  and  these  minors  against  the  GiUes- 
pies,  or  at  least  to  satisfy  the  same  in  so  far 
as  It  was  a  lien  upon  the  Oklahoma  City 
property.  Although  the  case  of  Penny  v.  Gll- 
leepie  was  stiU  pending  in  this  court  and  un- 
disposed of,  the  order  of  sale  was  issued  and 
the  land  was  advertised,  and  Mr.  Vose  pur- 
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Chased  the  prope'cty^^  sheriff's  sale  for  $1,- 
460,  or,  in  other  wcStdd,  ^wcbased  bis  own 
property  at  sheriff's  saiCi'  t*it.by  virtue  of 
the  execution  sale  •he  haa  e^inguished  the 
lien  of  some  $23,000  on  the  proijVty  for  the 
sum  of  $1,460,  and  although  the  lajiil^w^s 
sold  to  satisfy  the  Judgment  of  the  aiii(a(sV 
tbe  record  disclosed  that  the  minors  received 
no  portion  of  the  $1,460,  and  after  paying  the 
costs  the  balance  of  the  money  was  used  by 
Mr.  Vose  and  Mrs.  Peimy  in  carrying  out  the 
terms  of  their  contract  of  January  30,  1915. 

I  Iiave  heretofore  stated  the  status  of  the 
minors'  property  prior  to  the  date  of  the  con- 
tract between  Mr.  Vose  and  Mra  Penny,  dat- 
ed January  30,  1915.  After  carrying  out  the 
terms  of  the  contract  between  Mr.  Vose  and 
Mrs.  Penny,  which  consumed  less  than  six 
months,  it  might  be  well  to  again  look  to  the 
status  of  the  minors'  property.  The  two 
Judicial  sales,  as  contemplated  by  the  con- 
tract between  Mr.  Vose  and  Mrs.  Penny,  had 
taken  place,  and  we  find  the  allotments  of 
the  minors  and  all  equity  they  had  therein 
had  been  wiped  out,  and  the  record  title 
transferred  from  them  to  Mr.  Vose  without 
the  minors  receiving  a  dollar  consideration. 
Second,  we  find  that  the  Judgment  of  $23,- 
000,  of  which  more  than  $12,000  of  the  same 
was  In  favor  of  these  two  minors,  Iiad  been 
declared  a  Junior  lien  upon  the  Oklahoma 
City  property ;  that  said  Judgment,  In  so  far 
as  It  was  a  lien  upon  the  Oklahoma  City 
property,  which  was  owned  at  that  time  by 
Mr.  Vose,  was  canceled  and  eliminated,  and 
the  amount  paid  for  canceling  the  said  Judg- 
ment by  Mr.  Vose  was  the  sum  of  $1,460,  and 
no  portion  of  that  sum  was  paid  to  the  mi- 
nors, but  was  used  by  Mr.  Vose  and  Mrs.  Pen- 
ny in  carrying  out  the  terms  of  their  con- 
tract. So  the  status  of  the  minors,  six 
months  after  the  contract  of  Mrs.  Penny  and 
Mr.  Vose,  and  as  a  result  of  the  two  con- 
tracts entered  into  by  the  parents  of  the 
minors,  has  left  the  minors  with  no  allot- 
ments, but  a  worthless  Judgment  against 
Mrs.  Gille^ie,  and  the  only  part  of  the  Judg- 
ment which  could  have  been  of  any  force  and 
effect  was  that  portion  of  the  same  which 
was  made  a  lien  upon  the  Oklahoma  City 
proi>erty,  and  that  has  been  eliminated  and 
the  minors  received  nothing  therefor. 

With  the  title  of  the  pro];>erty  all  api>ear- 
ing  in  the  name  of  Mr.  Vose  Uk  September, 
1917,  the  minors,  through  the  same  guardian, 
Mr.  Penny,  brought  suit  to  cancel  the  Holmes 
&  Uibbard  mortgages  and  the  Alliance  Trust 
Company  mortgage,  which  were  held  by  Mr. 
Vose.  The  petition  alleged  that  the  Holmes  & 
Hibbard  Mortgage  Company  and  the  Alliance 
Trust  Company  were  not  bona  fide  purchasers 
and  took  with  notice.  The  petition  further 
asked  to  have  the  sheriff's  deed  of  Mr.  Vose  to 
the  320  acres  of  land  canceled,  for  the  reason 
the  minors  were  not  parties  to  said  suit  and 
not  bound  by  the  Judgment  against  Mrs.  Gil- 
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lesple,  and  that  Vos&.onljr.  acquired  such 
rights  as  Mr.  Philltiis'h'cquiired  under  the  note 
«f  the  Bryan-QfW.  Investment  Company,  and 
that  the  BiTSlitQow  Investment  Company 
nor  Mr.  P'bilfips  were  itmocent  purchasers. 
AU  ti)e  ptHtles  answered,  denying  they  had 
aof  iB.terest  in  the  premises,  except  Mr. 
Vose.'  He  first  claimed  title  by  reason  of  the 
sherlfiCs  deed;  second,  he  pleaded  the  minors 
had  obtained  Judgment  against  the  GUlespies 
for  the  amount  of  all  the  mortgages,  and  had 
elected  to  pursue  the  remedies  against  the 
Oillesples,  therefore  the  minors  could  not 
question  the  validity  of  any  mortgages; 
third,  that  the  Holmes  &  Hlbbard  Mortgage 
Company  and  the  Alliance  Trust  Company 
were  Innocent  purchasers,  and  he  was  pro- 
tected through  them.  To  this  petition  the 
minors  replied,  setting  forth  the  fact  that,  if 
Mr.  Vose  purchased  at  the  foreclosure  sale, 
it  was  by  reason  of  the  contract  had  with 
Mrs.  Penny,  and  the  minors  were  not  par- 
ties to  said  contract,  and  therefore  were  not 
bound  by  the  same. 

With  the  pleadings  In  this  condition,  I  can- 
not agree  with  that  portion  of  the  opinion  of 
the  majority  which  deals  with  the  deed  of 
Mr.  Vose  to  the  minors'  property  where  it 
says: 

"It  appears  that  Vose  purchased  at  the  fore- 
closure sale  under  a  contract  entered  into  with 
Mrs.  Penny  for  the  use  of  herself  and  the  minor 
children.  It  is  tmnecessary  to  define  the  rights 
of  Vose  under  this  sale,  or  of  the  minors  under 
that  contract.  That  question  is  not  properly 
before  us." 

I  am  unable  to  agree  that  this  question  is 
not  squarely  before  this  court,  for  the  reason 
plaintiffs  ask  to  have  the  deed  canceled,  and 
defendant  claims  title  by  virtue  of  the  deed 
in  his  answer,  and  the  plaintiffs  replied  that 
defendant  had  obtained  said  deed  according 
to  a  contract  with  Mrs.  Penny  and  to  which 
the  minors  were  not  parties,  and  therefore 
think  the  same  was  ineffective. 

While  the  opinion  of  the  majority  has  re- 
versed the  case  and  remanded  It  for  further 
proceedings,  whicli  will  be  an  accounting  be- 
tween Mr.  Vose  and  Mrs.  Penny,  for  the  use 
of  the  minors,  under  the  contract  dated  Jan- 
uary 30,  1915,  which  prevents  the  minors 
from  contesting  the  validity  of  the  three 
mortgages,  but  requires  Mr.  Vose  to  account 
for  the  rehts  and  profits  of  the  farms,  and 
also  will  include  an  accounting  for  the  Okla- 
homa dty  real  estate  all  of  which  Mr.  Vose 
purchased  by  virtue  of  the  contract  with 
Mrs.  Penny,  and  while  this  will  grant  to  the 
minors  some  protection,  yet  a  reading  of  the 
contract  between  Mr.  Vose  and  Mrs.  Penny 
discloses  that  Mr.  Vose  under  the  contract 
was  placing  a  $7,000  lien  which  he  purported 
to  have  on  said  premises  prior  to  the  rights 
of  the  minors,  both  upon  the  farm  land  and 
upon  the  Oklahoma  City  property,  while  the 


district  court,  in  the  case  of  Penngc  r.  Gtlles- 
pie,  held  that  this  same  claim  of  $7,000  there 
presented  by  the  American  National  Bank, 
which  Mr.  Vose  represented,  wa&  inferior  to 
the  title  of  the  minors  in  so  far  as  the  facm. 
land  was  concerned,  and  Inferior  to  their 
judgment  In  the  Oklahoma  City  property. 
It  seems  to  me  that  this  court,  while  the  ease- 
ls here,  should-  determine  whether  the  dis- 
trict court  In  hearing  the  accounting  should 
hold  that  Mr.  Vose  will  be  permitted  by  cob- 
tract  with  the  mother  to  make  a  lien  whidk 
the  district  court  held  a  junior  lien  a  prior 
lien  on  the  premises  in  controversy.  My  ob- 
jection to  this  portion  of  the  opinion  is  that 
it  recognizes  a  contract  between  Mr.  Vose 
and  Mrs.  Penny  In  dealing  with  minors'  prop- 
erty, and  attempts  to  hold  the  minors  to  the 
terms  of  said  contract  I  realize  that  Mr. 
Vose  would  be  estopped  to  claim  that  he  was 
not  bound  by  said  contract,  bat  I  cannot 
agree  that  the  proper  remedy  to  be  adopted 
by  this  court  Is  to  recognize  such  a  contract 
and  to  hold  It  binding  upon  the  minors,  or 
that  it  has  any  legal  effect  whatever.  My 
judgment  is  neither  the  contract  nor  tbe 
deeds  secured  thereunder  should  be  recognis- 
ed, but  should  be  canceled  and  held  for 
naught  This  would  follow  the  holding  of 
this  court  In  the  case  of  Cameron  t.  Xarby, 
175  Pac.  200,  wherein  it  was  held: 

"A  guardian  cannot  make  a  contract  which 
will  biad  tbe  person  or  estate  of  his  ward,  un- 
less authorized  by  a  court  of  competent  juris- 
diction to  enter  into  said  agreement" 

See,  also,  Jones  v.  Johnson,  178  Pac.  984. 

The  opinion  of  the  majority  holds  that  the 
election  of  remedies  only  applies  to  the  Bry- 
an-Gow  Investment  Company  mortgage  and 
judgment  and  does  not  apply  to  the  HolnAa 
&  Hlbbard  Mortgage  Company  nor  to  the  Al- 
liance Trust  Companjf.  I  am  unable  to  un- 
derstand how  a  different  rule  can  be  applied 
to  one  mortgage  than  to  the  others.  The 
opinion  is  based  upon  the  theory  that  the 
taking  of  a  judgment  by  the  minors  against 
GUlespies,  wherein  said  judgment  was  made 
a  lien  upon  the  Oklahoma  City  property,  was 
such  an  election  as  precluded  the  minors 
from  questioning  the  validity  of  the  mort- 
gages. This  judgment  of  the  minors  against 
the  GUlespies  covered  all  three  mortgagee, 
but  still  a  differ^t  rule  Is  applied  to  one 
than  to  the  othera 

It  is  conceded  that  Mr.  Vose  has  no  other 
defense  to  the  Bryan-Gow  Investment  Com- 
pany mortgage  than  that  of  election  of  rem- 
edy, and  It  is  conceded  that  neither  he  nor 
Mr.  Phillips  or  the  Bryan-Gow  Investment 
Company  were  bona  fide  purchasers.  I  do 
not  think  the  election  of  remedies  can  be  in- 
voked in  the  case  at  bar  for  two  reasons: 

First  That  the  plaintiffs  are  minors,  and 
their  guardian  was  Implicated  in  every  one 
of   tbe   illegal    transactions   and    contracts 
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wMch  lesnlted  In  deprlTlng  the  minors  of 
their  property,  and  certainly  any  election  the 
guardian  might  make  would  not  be  binding 
ni>on  the  minors,  unless  the  minors  received 
some  benefit  from  the  same,  or  the  party 
seeking  to  invoke  said  remedy  has  been  prej- 
ndlced  by  such  an  election. 

Second.  Mr.  Vose,  by  reason  of  Ms  con- 
tract with  Mrs.  Penny,  has  dQ)rived  the  mi- 
nors of  the  opportunity  of  realizing  any  bene- 
fit npon  their  Judgment  against  Mrs.  GlUes- 
ide,  and  as  said  Judgment,  In  so  far  as  It 
was  a  lien  upon  the  Oklahoma  City  property, 
has  been  canceled  by  carrying  out  the  terms 
of  his  contract  with  Mrs.  Penny,  and  the 
minors  have  received  no  benefit  therefrom. 
Therefore  a  court  of  equity  under  such  clr-" 
cnmstances  will  not  permit  a  plea  of  election 
of  remedies  to  enable  a  party  to  take  ad- 
vantage of  his  own  Illegal  contract 

As  was  said  by  this  court  In  the  case  of 
Alliance  Trust  Co.  v.  Choate,  185  Pac.  113, 
iq>eaklng  through  Justice  Kalney,  the  rule 
relating  to  dectlon  of  remedies  is  as  follows: 

"The  doctrine  of  election  has  been  generally 
regarded  as  being  an  application  of  the  law  of 
estoppel  upon  the  theory  that  a  party  cannot, 
in  the  assertion  or  prosecution  of  his  rights, 
occupy  inconsistent  positions."    9  B.  O.  K  957. 

Again  the  court  stated: 

"Tt  clearly  appears  that  the  defendant  trust 
company  has  not  suffered  any  detriment,  and 
that,  as  yet,  the  plaintiffs  have  not  received 
any  benefit  under  their  action  against  the  sure- 
ties on  the  former  guardian's  bonds." 

If  we  apply  the  same  rule  to  the  case  at 
bar,  it  seems  to  me  we  must  reach  the  same 
conCInslon.  It  must  be  remembered  the  suit 
of  Mrs.  Penny  and  the  minors  against  the 
GiUesples  included  many  transactions,  and 
incladed  different  transactions  than  those 
Involved  in  the  case  at  bar.  It  Included  the 
title  to  other  lands,  and .  It  Incladed  the 
rents  and  damages,  while  the  same  was 
held  by  the  Oillespies,  and  if  we  apply 
the  same  rale,  in  my  Judgment,  as  was  ap- 
plied by  Mr.  Jnstice  Ralney  in  the  case  of 
Alliance  Trnst  Co.  t.  Ohoate,  supra,  the  doc- 
trine of  election  cft  remedies  would  not  be 
applicable  to  the  facts  in  this  case. 

In  reference  to  the  plea  of  estoppel,  the 
Supreme  Gonrt  of  Colorado  in  the  case  of 
KIrhy  ▼.  Union  Pac.  Ry.  Co.,  61  Colo.  609, 
U9  Pac.  1043,  Ann.  Ctes.  1913B,  481,  stated 
as  follows: 

"The  doctrine  of  estoppel  by  conduct  is  not 
available,  except  in  defense  of  a  legal  or  equi- 
table right  or  claim  made  in  good  faith,  junior 
in  point  of  time,  against  which  an  older  right 
ought  not  to  be  heard  to  assert  itself,  bnt  the 
doctrine  can  never  be  asserted  to  defend  or  up- 
hold crime  or  fraud." 

In  addition  to  the  reasons  stated  above, 
there  appears  to  be  a  different  rule  applica- 
ble,   wb&t    dealing    with    the    election    of 
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remedies  where  the  rights  of  minors  are  con- 
cerned, than  where  the  rights  of  adults  are 
concerned.  None  of  the  proceedings  in  this 
case  were  ever  ordered  and  directed  by  the 
county  court  or  the  district  court,  but  were 
prosecuted  by  the  guardian,  who  himself 
was  one  of  the  principals  in  all  the  Illegal 
contracts  which  had  for  their  purpose  dis- 
posing of  the  minors'  property.  This  court, 
in  the  case  of  Alliance  Trust  Co.  t.  Choate, 
supra,  where  the  same  question  was  at  Issue, 
stated  as  follows: 

"There  is  no  merit  in  the  contention  that  this 
action  was  not  authorized.  These  minors  could 
not  elect  and  did  not  attempt  to  do  so.  The 
county  court  directed  the  bringing  of  both  ac- 
tions, and  the  district  court  found  that  it  was 
for  the  best  interest  of  the  [minors]  for  this 
action  to  be  tried  first,  and  while  the  present 
guardian  did  not  direct  the  bringing  of  this  ac- 
tion, it  appears  from  the  evidence  in  the  rec- 
ord that  Mr.  I/asater  was  employed  by  him  to 
look  after  the  interest  of  his  wards,  and  said 
guardian  has  made  no  objection  to  the  prosecu- 
tion of  the  case." 

The  .case  of  Alliance  Trust  Co.  v.  Choate 
was  dted  with  approval  and  followed  by 
this  court  again  In  the  case  of  Cashing  v. 
Choate,  186  Pac.  481.  The  rule  as  stated  In 
Pomeroy  on  Equity  Jurisprudence,  vol.  1, 
p.  509,  is  as  follows: 

"It  is  very  clear  that  an  infant  cannot  elect. . 
In  cases  where  an  infant,  if  he  had  been  an 
adult,  would  be  bound  to  elect,  the  court  has 
sometimes  deferred  the  question  of  election, 
where  this  could  be  done  without  prejudice  to 
the  rights  of  the  other  parties,  until  the  infant 
came  of  age.  The  ordinary  rule  is  for  the  court 
to  direct  an  inquiry  to  be  made  whether  it  is  to 
the  infant's  advantage  to  elect  or  not,  and  what 
election  ought  to  be  made.  In  other  words,  the 
court  as  a  result  of  a  judicial  examination,  it- 
self makes  the  election  on  the  iofaut'a  behalf." 

This  rule  is  supported  by  the  case  of  Gen- 
try V.  Bearss,  88  N*b.  742, 130  N,  W.  428,  the 
court,  in  passing  upon  this  question,  said: 

"The  Oklahoma  statutes  applicable  to  this  in- 
quiry are  in  the  record.  They  show  that  the 
guardian,  in  the  management  of  the  ward's  es- 
tate, is  under  the  directions  of  the  county  court. 
Gentry  v.  Bearss,  82  Neb.  787, 118  N.  W.  1077; 
In  re  Boss,  6  Cal.  App.  697,  92  Pac.  671.  The 
evidence  discloses  that  before  the  present  suit 
was  brought  plaintiff  was  ordered  by  the  coun< 
ty  court  of  Grant  county,  Okl.,  to  bring  an  ac- 
tion on  the  bond  of  the  former  guardian  for  the 
full  amount  of  his  defalcation,  and. that  the  or- 
der was  obeyed.  That  suit  is  pending  in  the 
district  court  of  the  county  named.  The  peti- 
tion therein  alleges  that  the  entire  estate  was 
squandered,  and  prays  for  judgment  for  $2,000. 
The  trust  funds  in  the  hands  of  the  defaulter 
were  approximately  $1,700.  A  witness  testified, 
without  objection,  to  plaintiff's  admissions  in 
connection  with  the  bringing  of  both  suits  as 
follows:  "He  said  that  the  guaranty  company 
brought  the  suit.  He  knew  nothing  about  it, 
but  he  wasn't  certain  whether  they  brought  it 
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in  their  own  name  or  in  his  name,  but  hs  took 
no  part  in  bringing  the  suit;  that  he  had  been 
instructed  to  sue  the  bonding  company,  and 
that  was  as  far  as  his  interests  extended  in 
the  matter.' " 

There  Is  no  contention  that  the  county 
court  ever  ordered  the  guardian  to  elect  and 
bring  suit  against  the  GiUespies. 

Plaintiffs  In  error  contend  that  obtaining 
the  judgment,  irrespective  of  whether,  any 
benefits  have  accrued  therefrom,  Is  such  an 
election  of  remedies  as  will  preclude  the 
minors  from  thereafter  pursuing  a  further 
remedy  without  considering  the  fact  that 
the  plalntlfrs  are  minors.  I  cannot  agree 
with  this  contention,  even  though  the  san^e 
rule  pertains  to  a  minor  as  to  an  adult.  The 
Supreme  Court  of  the  United  States  In  the 
case  of  Edward  S.  Thomas,  as  Trustee  in 
Bankruptcy,  r.  Sugarman,  218  U.  S.  129,  30 
Sup.  Ct  650,  64  L.  Ed.  967,  29  Ia  B.  A.  (N.  S.) 
250,  stated  as  follows: 

'The  trustee  in  bankruptcy  does  not,  by  ob- 
taining a  judgment  against  the  bankrupt  for  the 
proceeds  of  a  transfer  in  fraud  of  creditors, 
make  an  election  which  prevents  him  from  su- 
ing in  equity  to  set  aside  such  transfer." 

In  the  case  of  Beglster  v.  Carmlchael,  169 
Ala.  588,  53  South.  799,  34  U  E,  A  (N.  S.) 
309,  the  note  on  page  310  states  as  follows: 

"The  dear  weight  of  authority,  though  there 
•is  some  conflict  in  the  decisions,  seems  to  sus- 
tain the  position  taken  by  the  court  in  Register 
V.  Carmichael,  that  'an  election,  to  be  conclu- 
sive, must  be  efiBcadous  to  some  extent  at  least. 
The  mere  bringing  of  a  suit  is  not  determina- 
tive of  the  right.  The  party  against  whom 
the  estoppel  is  pleaded  must  have  received  some 
benefit  under  his  election,'  or  have  caused  some 
detriment  to  the  other  party." 

The  doctrine  of  election  of  remedies  Is  also 
stated  In  Words  and  Phrases,  vol.  3  (First 
Series),  p.  2837,  as  follows: 

"The  doctrine  of  election  depends,  not  on 
technical  rules,  but  on  principles  of  equity  and 
jnstice  and  actual  intention.  An  election  made 
in  ignorance  of  material  facts  is,  of  course,  not 
Mnding,  when  no  other  person's  rights  have 
been  affected  thereby.  So,  if  a  person,  though 
knowing  the  facts,  has  acted  in  misapprehension 
of  his  legal  rights,  and  in  ignorance  of  his  obliga- 
tion to  make  an  election,  no  intention  to  elect, 
and  consequently  no  election,  is  to  be  presumed. 
Watson  V.  Watson,  128  Mass.  162." 

The  rule  stated  In  9  R.  O.  I^.  p.  968,  Is  as 
follows: 

"Another  dass  of  cases  exists,  where  there 
is  but  one  cause  of  action,  but  in  which  differ- 
ent or  alternative  remedies  may  be  pursued. 
It  is  permissible  to  follow  these  remedies  or 
reliefs  independently,  even  in  some  cases  to 
judgment,  although  but  one  satisfaction  can  be 
had." 

The  petition  of  the  minors  against  the 
Glllespies  In  their  Joint  suit  of  Mrs.  Penny 


against  the  Glllespies  stated  that  they  did 
not  Intend  to  elect.  The  record  on  page  401 
sets  out  positively  that  the  minors  never 
received  any  benefits  from  said  Judgment  If 
we  take  the  facts  In  the  case  at  bar,  and 
construe  them  according  to  law  laid  down 
In  the  case  of  Watson  v.  Watson,  supra, 
where  It  Is  said: 

'  "So  if  a  person,  though  knowing  the  facts, 
has  acted  in  misapprehension  of  his  legal  rights, 
and  in  ignorance  of  bis  obligation  to  make  an 
election,  no  intention  to  elect,  and  consequently 
no  election,  is  to  be  presumed" 

— and  If  we  apply  this  rule  to  the  case  at 
bar.  It  would  follow  that,  when  the  minors 
In  their  petition  alleged  that  they  did  not 
intend  to  make  such  an  election,  no  such  elec- 
tion was  made  or  could  be  presumed.  Again, 
applying  the  following  rule; 

"The  doctrine  of  election  depends,  not  on 
technical  rules,  but  on  prindplea  of  equity  and 
justice  and  actual  intention" 

— ^to  the  facts  In  the  case  at  bar,  the  election 
of  remedies  does  not  apply.  There  are  no 
equities  In  favor  of  Mr.  Vose  upon  the  Bryan- 
Qow  Investment  Company  mortgage.  It 
Is  admitted  that  he  knew  the  mortgage  was 
without  consideration,  that  It  was  obtained 
by  fraud,  and  that  the  parties  from  whom  he 
purchased  could  not  bring  themselves  with- 
in the  rule  of  being  bona  fide  purchasers. 
'There  could  be  no  more  equity  In  a  case  of 
this  kind  than  there  could  be  In  a  man  who 
bought  stolen  property,  knowing  at  the  time 
he  purchased  It  had  been  stolen.  In  my 
judgment,  the  election  of  remedies  has  no 
application  to  the  facts  In  this  case. 

The  court.  In  the  opinion  of  the  majority, 
dtes  the  case  of  First  Trust  &  Savings  Bank 
V.  Bloodworth,  174  Pac.  646,  and,  while  the 
syllabus  announces  the  rule  laid  down  by 
this  court,  the  facts  are  altogether  different, 
and  there  was  equity  In  that  case,  for  the 
party  there,  not  only  obtained  a  Judgment 
against  the  agent  for  the  money,  but  the 
money  had  been  gamisheed  In  a  prior  action 
In  the  agent's  hands,  and  the  plaintiffs  had 
Interpleaded  In  said  garnishment  and  claimed 
the  money.  Commissioner  Davis,  who  wrote 
the  opinion,  attempted  to  follow  the  rule  laid 
down  by  the  Supreme  Court  of  Kansas,  and 
cited  certain  Kansas  cases  to  support  this 
theory.  These  same  cases  were  cited  and  re- 
lied upon  In  the  case  of  Mcintosh  v.  Lynch, 
188  Pac.  1079,  decided  by  this  court,  but  not 
ofiiclally  reported,  but  this  court  refused  to 
follow  these,  but  followed  the  rule  announc- 
ed in  the  case  of  Register  v.  Carmlchael,  169 
Ala.  588,  53  South.  799,  34  L.  R.  A  (N.  S.) 
309.  In  my  Judgment,  the  only  defense 
available  to  Mr.  Vose  is:  Were  the  mort- 
gagees under  whom  he  claims  bona  fide 
purcbasers?  If  so,  he  would  be  protected, 
although  It  is  conceded  that  be  Is  not  an 
Innocent  purchaser. 
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1  Ganoot  agree  with  the  opinion  of  the 
majority  that  the  Holmes  &  Ulbbard  Mort- 
gage  Company  and  the  Alliance  Trust  Com- 
pany were  purchasers  to  good  faith,  nor  with 
the  finding  of  the  court  that  Mr.  Shegog 
was  a  subagent.  Upon  the  question  of 
whether  Mr.  Shegog  was  a  suljagent,  upon 
the  trial  of  the  case  Mr.  Shegog  was  asked 
the  following  questions  by  Mr.  Vose's  at- 
torney: 

"Q.  What  company  or  companies,  if  any,  did 
yon  represent  in  the  farm  loan  business,  Mr. 
Shegog?  A.  I  have  been  representing  the  Al- 
Uance  Tnist  Co.    •    •    • 

"Q.  Are  yon  the  regnlar  duly  authorized  agent 
for  tfie  Holmes  &  Hibbard  Mortgage  Company, 
acting  through  Mr.  Bamsey?    A.  I  was;   yes. 

"Q.  XoD  are  not  at  tbia  time?    A.  Well,  yes." 

Mr.  Hibbard,  of  the  Holmes  &  Hibbard 
Mortgage  Company,  was  asked  the  following 
question: 

"Q.  How  long  has  Mr.  Shegog  here  to  your 
knowledge  been  accepting  applications  and  send- 
ing them  in,  either  direct  or  through  Mr.  Ram- 
sey, to  your  oflSce  for  the  AUiance  Trust  Com- 
pany? *  •  •  A.  Oh.  I  should  think  it  was 
7  or  8  or  9  years,  possibly." 

Mr.  Holmes,  of  the  Holmes  &  Hibbard 
Mortgage  Company,  In  defining  Mr.  Shegog's 
duties,  stated: 

"Q.  Did  Mr.  Shegog,  under  his  connection 
with  you,  have  anything  to  do  in  the  matter 
outside  of,  as  you  have  stated,  furnish  the  ab- 
stract, and  the  application  and  the  delivery  of 
'  the  check  to  the  borrower  and  the  filing  of  the 
mortgages?    A.  That  Is  all." 

It  seems  to  me,  when  Mr.  Vose's  attorney 
proved  these  facts,  he  could  not  now  con- 
tend that  Shegog  was  only  a  subagent,  and 
such  a  finding  is  contrary  to  the  evidence. 

The  rule  announced  In  the  opinion  of  the 
majority,  that  an  agent  has  no  Implied  au- 
thority to  appoint  a  subagent  or  to  delegate 
his  power,  and  persons  employed  by  him  in 
handling  his  principal's  property  do  not  be- 
come the  agents  of  the  prtoctpal  without  the 
principal's  consent,  certainly  cannot  be  ap- 
plicable when  Mr.  Vose  produced  Mr.  She- 
gog as  a  witness,  who  testified  that  he  had 
been  representing  the  Alliance  Trust  Com- 
pany for  seven  or  eight  years,  and  Mr.  Hib- 
bard, In  deflntog  Mr.  Shegog's  duties,  stated 
that  Shegog's  duties  were  to  receive  the  ap- 
plication, obtato  the  abstract,  file  the  mort- 
gages, and  then  deliver  the  money  to  the 
borrower,  'nils  was  all  that  was  to  be  done, 
except  to  iusi)ect  the  property.  Shegog  had 
direct  authority,  and  duties  that  were  given 
him, -and  that  he  was  delegated  to  do.  This 
court,  in  Alliance  Trust  Co.  v.  Choate  and 
Gushing  V.  Choate,  supra,  held,  under  similar 
facts,  that  the  party  was  the  agent,  and  this 
is  where  I  think  the  majority  of  the  court 
has  committed  error  In  holding  Shegog  as 
a  subagent,  and  especially  after  Mr.  Vose 
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proved  that  he  was  the  agent.     Of  course, 

if  Mr.  Shegog  was  a  subagent,  the  opinion 

of  the  majority  is  correct,  but  with  that  I 

cannot  agree. 

In  determining  whether  the  Holmes  & 
Hibbard  Mortgage  Company  and  tlie  Alliance 
Trust  Company  were  purchasers  for  value,  it 
must  be  determined  under  the  rules  laid 
down  by  this  court  In  the  case  of  Adams  Oil 
&  Gas  Co.  V.  Hudson,  65  Okl.  386,  155  Pac. 
220,  where  the  court  said: 

"Purchasers  of  the  land  which  has  been 
fraudulently  transferred  to  their  grantor  must 
establish  the  good  faith  of  their  purchase,  and 
it  cannot  be  presumed." 

The  court  further  stated  that  three  things 
must  exist:  First,  a  purchase  to  good  faith; 
second,  for  value;  third,  without  notice. 
Wlnsted  ▼.  Shank,  173  Pac.  1041,  announc- 
ed the  rule  of  innocent  purchaser  as  follows: 

"A  purchaser,  or  incumbrancer,  from  the  ven- 
dee of  a  guardian's  sale,  with  notice  of  such 
fraud  as  renders  the  sale  void,  is  not  an  inno- 
cent purchaser,  even  though  he  pays  a  valuable 
consideration.  The  essential  elements  which 
constitute  a  "bona  fide  purchase'  are  Valuable 
consideration,  absence  of  notice,  and  the  pres- 
ence of  good  faith." 

It  Is  further  conceded  that  a  person  who 
had  notice  of  a  fraudulent  transfer  may  be- 
come an  tonocent  purchaser.  If  the  person 
from  whom  he  purchased  was  an  Innocent 
purchaser,  providing  he  was  not  a  party  to 
the  orlgtoal  contract.  The  rule  as  stated  by 
the  United  States  Supreme  Court  to  the  case 
of  Rogers  v.  I-lndsey,  13  How.  441,  14  L.  Bd. 
215,  Is  as  follows: 

"A  purchaser  with  notice  may  protect  him- 
self by  obtaining  the  title  of  a  purchaser  for  a 
valuable  consideration  without  notice,  unless 
he  be  the  original  party  to  the  fraud.  The 
bona  fide  purchase  purges  away  the  equity  from 
the  title  in  the  hands  of  all  persons  who  may 
obtain  a  derivative  title,  except  it  be  that  of 
the  original  party,  whose  consdenee  stands 
bound  by  the  violation  of  the  trust  and  a  medi- 
tated fraud." 

See,  also,  the  case  of  Boone  v.  Oiiiles,  10 
Pet.  177,  9  li.  Ed.  388. 

Considering,  fii-st,  the  mortgage  made  by 
the  Holmes  &  Hibbard  Mortgage  Company, 
the  records  disclose  that  these  two  mortgages 
were  made  to  secure  four  promissory  notes, 
of  $240  each.  Mr.  Vose  obtatoed  one  of  these 
notes  from  Mr.  Phillips.  Now,  counsel  for 
Vose  concedes  that  Mr.  Phillips  could  not  be 
an  innocent  purchaser  of  the  Bryon-Gow  In- 
vestment Company  note;  so,  by  applying  the 
rule  as  stated  in  the  case  of  Rogers  v.  Lind- 
sey,  13  How.  441,  14  L.  Ed.  214,  when  Mr. 
Phillips  obtained  this  $240  note,  made  pay- 
able to  Holmes  &  Hibbard  Mortgage  Compa- 
ny, he  would  be  estopped  from  claiming  as  a 
bona  fide  purchaser,  and  aU  the  equities 
would  be  purged  away,  as  he  was  a  party  to 
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the  orlglital  contract  Then  certainly,  In  my 
judgment,  the  holdln|;  of  the  court  that  this 
portion  of  the  Holmes  &  Hlbbard  Mortgage 
Company  is  bona  fide,  and  must  be  protected, 
would  be  erroneous,  and  contrary  to  the  rule 
azmounced  in  the  case  of  Rogers  t.  Llndsey, 
supra. 

The  record  disclosed  that  these  four  notes, 
while  payable  to  the  Holmes  &  Hlbbard 
Mortgage  Company,  were  for  a  commission. 
The  record  does  not  disclose  bow  this  com- 
mission was  divided,  but  it  does  disclose  the 
Holmes  &  Hibbard  Mortgage  Company  were 
to  receive  a  portion  of  the  same,  Mr.  Ramsey 
a  portion  of  the  same,  and  Mr.  Shegog  a  por- 
tion of  the  same,  and  Mr.  Shegog  was  to  di- 
vide his  portion  with  Mr.  Cralle  and  Mr. 
PhllUps.  It  was  admitted  that  Mr.  Cralle 
was  familiar  with  all  the  transactions.  Mr. 
Shegog  states  that  he  did^  not  know  that  the 
Bale  of  the  property  from'  Mr.  Penny  to  Gil- 
lespies  was  anything  other  than  for  cash.  He 
at  that  time  was  a  partner  with  Mr.  Cralle, 
dividing  their  profits  in  the  abstract  and  loan 
business.  Mr.  Cralle  was  familiar  with  all 
the  facts.  Mr.  Phillips  brought  the  Gillespies 
to  Mr.  Shegog  to  obtain  the  loan.  Shegog  di- 
vided his  commission  with  Mr.  Phillips,  and 
testified  that  Mr.  Phillips  was  very  active 
around  his  offlca  Mr.  Penny  testified  that  he 
Informed  Mr.  Shegog  that  he  was  making  an 
exchange  of  the  minors'  property  for  the 
Oklahozna  City  property,  and  that  Mr.  She- 
gog replied  that  he  hoped  he  (Penny)  would 
make  as  much  money  out  of  the  deal  as  Dan 
Garland  made  out  of  a  similar  deal.  This 
Mr.  Shegog  deniesL  Of  course,  if  Mr.  Shegog 
had  knowledge  of  the  facts,  this  would  be 
knowledge  to  the  Holmes  &  Hibbard  Mort- 
gage Company  and  the  Alliance  Trust  Com- 
pany, provided  he  was  their  agent 

At  the  time  Mr.  Shegog  received  the  appli- 
cation for  the  loan,  Mrs.  Gillespie  was  not 
the  owner  of  the  land.  He  was  advised  that 
the  lands  were  being  purchased  from  the 
guardian.  He  was  advised  by  the  application 
that  the  purchaser  had  no  other  means  or 
property  with  which  to  purchase  said  prem- 
ises, and  when  the  check  for  the  loan  was 
forwarded  to  him  the  check  was  payable  to 
Mrs.  Gillespie  and  O.  S.  Penny,  guardian. 
This  check  further  advised  Shegog  that  it 
was  his  duty  to  see  that  the  purchase  price 
was  paid.  As  to  what  directions  the  loan 
company  sent  with  the  check  to  Mr.  Shegog, 
this  does  not  appear  in  evidence.  For  some 
reason,  neither  they  nor  Mr.  Vose  have  seen 
fit  to  introduce  those  Instructions.  There 
could  be  no  other  reason  for  making  the 
check  payable  to  Mrs.  Gillespie  and  Mr.  Pen- 
ny, as  guardian,  than  for  the  purpose  of  see- 
ing that  the  purchase  price  of  the  land  had 
been  paid;  but  when  Mr.  Shegog  received 
said  check,  and  simply  had  the  guardian  to 
Indorse  It,  and  then  delivered  it  to  Mr.  Gil- 
lespie, who  was  not  borrowing  the  money. 


without  iuQuiring  if  the  purchase  price  had 
been  paid,  he  certainly  was  not  using  the 
proper  diligence  to  ascertain  whether  the  pur- 
chase price  had  been  paid.  The  manner  he 
had  the  check  indorsed,  first  by  Mrs.  Gilles- 
pie, and  then  by  Mr.  Penny,  as  guardian,  and 
delivering  'It  to  Mr.  Gillespie,  convinces  my 
mind  beyond  any  doubt  that  he  knew  of 
the  contract  between  Mr.  Gillespie  and  Mr. 
Penny,  and  was  simply  helping  them  carry 
out  the  terms  of  their  contract 

From  the  facts  that  Mr.  Shegog  and  Mr. 
Cralle  were  partners,  one  looking  after  the 
abstract  and  the  other  the  loan  business,  and 
Mr.  Phillips  working  around  the  same  office 
and  receiving  a  part  of  the  commission  for 
bringing  persons  to  the  office  to  obtain  loans, 
that  while  Mr.  Penny  was  making  an  ex- 
change of  over  900  acres  of  valuable  bottom 
farm  land  for  Oklahoma  City  property, 
through  Mr.  Phillips,  who  was  tn  the  office, 
which  exchange  and  transactions  extended 
over  a  period  of  time  from  April  24,  1912,  to 
July  16,  1912,  one  of  the  exchanging  parties, 
Mrs.  Gillespie,  to  complete  the  transfer,  ob- 
tained a  loan  on  the  land  she  was  receiving, 
which  loan  was  applied  for  through  Mr.  She- 
gog, to  whom  Phillips  took  her,  the  partner, 
Cralle,  making  the  abstracts  covering  all  fbe 
farming  lands.  It  seems  unreasonable  to  be- 
lieve and  hard  to  conceive,  where  the  entire 
transactions  occurred  in  this  office,  and  each 
of  these  three  parties  was  connected  with 
some  portion  of  the  transaction,  that  Shegog 
should  be  the  only  one  who  knew  nothing  of 
the  facts  that  the  same  involved  an  exchange 
of  property. 

Another  Incident:  Mr,  and  Mrs.  GUlespie 
acknowledged  the  mortgage  before  Mr.  She- 
g<%  on  July  10th,  BO  at  the  time  of  executing 
the  mortgage  he  knew  they  did  not  own  the 
property,  for  the  reason  the  deed  had  never 
been  filed,  and  he  held  this  mortgage  until 
the  16th  day  of  July,  1912,  at  2  p.  m., 
when  it  was  recorded,  and  It  was  recorded 
at  the  same  hour  as  the  deed  from  the  Pen- 
nys  to  the  Gillespies.  I  cannot  believe,  with 
all  these  facts  in  the  record,  but  what  She- 
gog knew  there  was  an  ex<Aange  of  said 
property  being  made,  or  at  least  knew  that 
the  purchase  price  had  not  been  paid,  and  he 
had  knowledge  of  sufficient  facts  which,  if  he 
had  made  inquiry,  would  have  revealed  the 
fact,  either  that  there  was  an  exdiange  of 
property,  or  that  the  purchase  price  had  not 
been  paid.  I  do  not  believe  a  simple  denial 
on  his  part  is  sufficient  to  overcome  so  many 
strong  facts  and  circumstances.  This  would 
bring  him  within  the  rule  laid  down  by  this 
court  in  the  case  of  Brooks  v.  Reynolds,  37 
Okl.  767, 132  Pac.  1091.  as  follows: 

"Where  a  person  has  knowledge  of  circum- 
stances  such  as  would  put  a  prudent  person, 
acting  in  good  faith,  upon  inquiry,  he  is  charge- 
able with  actual  notice  of  the  facts  the  Inquiry 
would  have  disclosed." 
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ntls  court,  in  the  cue  <xt  'Wlssted-v.  SUiank, 
supra,  upon  the  quesOon  4tf  beoa.  fide  pur- 
cbtwer;  Kild: 

"Whatever  Ja  'notice'  «iioiij!k  t*  «adte  atten- 
ti«n  and  pat  a  reaaonably  jpmdent  {>ersoa  on 
bia  guatV,  and  calls  far  inquiry,  ia  netiee  of 
evarything  to  which  such  inquiry  might  have 
led.  When  a  person  haa  sufficient  information 
to  lead  him  to  a  fact,  he  shaS  be  deemed  «on- 
Tersant  with  it." 

Having  readied  this  «onChisk>n,  this  being 
am  equity  case,  the  role  laid  down  by  tills 
coort  In  file  case  of  Pyeatt  v.  Estus,  1,79  Pac. 
42.  <  A.  li.  R.  1570,  applies: 

"In  a  ease  of  equity  jurisdiction,  tlda  court 
will  examine  the  whole  irecord,  and  if  it  dear- 
ly appears  that  the  judgment  of  the  trial  court 
is  contrary  to  the  prep«Bderanee  or  weight  of 
tbe  'testimany,  or  a  gr«as  injustice  committed, 
will  jender  such  decree  as  riiould  have  been  en- 
tered, or  reverse,  with  dif«ctions  for  socb  de- 
cree 'to  be  entered  in  the  trial  coart" 

The  trial  court  having  rendered  a  Judg- 
ment In  faw>r  of  the  minors  and  against  tbe 
defendant  V«se,  by  applying  the  same  rule  as 
applied  In  the  case  of  Board  of  Equalization 
of  Oklahoma  County  v.  First  State  Bank  of 
Oklahoma  Clity,  decided  March  9,  1820,  188 
Pac.  116  (not  officially  reported)  stated  as 
follows : 

"Therefore  it  appears  the  trial  court  arrived 
at  the  correct  conclusion,  although  giving  a 
wrong  i«ason  <er  the  conchwion.  It  la  a  set* 
tied  rule  Ibat  a  judgment  of  the  lower 'court 
will  be  affirmed,  although  a  wrong  reason  was 
given  for  such  judgment.  Nance  v.  Fonts,  6S 
Okl.  — ,  173  Pac  1038;  Kibby  v.  Binion,  70 
Okl.  — ,  172  Pac.  1091;  McKee  v.  TiUe  Ins.  & 
Trust  Co.,  159  CaL  200, 113  Pac.  101;  Scatter- 
<ood   V.  Johns,  57   Kan.   460,   46   Pac.  935." 

I  am  of  the  opinion  that  the  trial  court 
reached  the  right  conclusion,  bat  gave  tbe 
wrong  reason  therefor,  and  that  tbe  Judg- 
Bwnt  should  be  affirmed,  but  on  grounds  oth- 
jT  than  tliat  given  by  the  trial  court 

I  am  authorized  to  state  that  Mr.  Justice 
JOHNSON  concurs  in  thUi  dissenting  opinion. 


STATE  V.  SMITH.     (No.  4487.) 

(Sopreme  Court  of  Montana.    May  3,  1920.) 

I.  Jary  «s>l3l(8)— Defeadant  should  be  allow- 
ed OB  voir  dire  to  ascertaia  whether  Juror 
would  give  benefit  of  doubt. 

In  a  prosecution  under  Sedition  Act,  pro- 
viding that,  whenever  the  United  States  shall 
be  engaged  in  war,  any  person  who  shall  utter, 
print,  write,  or  publish  language  calculated  to 
incite  or  inflame  resistance  to  duly  constituted 
authority,  etc.,  shall  be  guilty  of  sedition,  the 
exclusion  of  questions  to  a  venireman  whether. 


,  smith;  lOT 

haviBg  a  reaseaable  doubt  whether  the  artide 
was  calculated  to  Inflame, or  incite  resistance, 
he  would  give  defendant  the  benefit  of  siich< 
douht,  was  Improper,  .for  defendant  was  en- 
titled on  voir  dire  to  ascertain  such  matter. 

2.  Jury  <S=>  131(1)— Purpose  of  voir  diro  ox- 
amlnatlon  statcfd. 

The  purpose  of  the  voir  dire  exsminatipn  of 
veniremen  is  to  enable  counsel  to  determine 
Whether  there  exists  a  state  of  mind  on  the 
part  of  any  which  will  prevent  him  from  acting 
with  entire  impartiality,  and  without  prejudice- 
to  the  substantial  rights  of  either  party,  or,  in 
other  words,  to  determine  whether  the  jury  is 
biased  within  Rev.  Codes,  {  9261,  and  for  the 
further  purpose  of  enabling  counsel  to  exerdse 
intelligently  the  peremptory  challenges  allowed 
by  law. 

3.  Jury  <g=934(2)— Assumption  by  trial  oourt 
that  faot  i»  proven  Is  erroneous. 

It  matters  not  how  conclusive  the  evidence 
on  any  essential  element  of  tbe  offense  charged 
may  appear,  the  constitutional  guaranty  of 
trial  by  jury  predndes  the  court  from  assuming 
the  fact  as  proven. 

4.  Criminal  law  <8=32l— Criminal  Intent  not  mo- 
etsary  to  violation  of  police  statute. 

In  case  of  violation  of  a  statute  enacted  un- 
der the  so-called  police  power,  the  intent  is  im- 
material; tbe  usual  rule  of  the  common  law 
that  in  every  crime  there  must  be  a  union  or 
joint  operation  of  act  and  intent,  which  is  like- 
wise declared  by  the  Montana  statutes,  having 
no  application. 

5.  Statutes  «=»I8I(I)— In  eentfning  statutes, 
tbe  leslslatlve  Intent  must  bo  sought. 

It  is  both  a  common-law  and  statutory  rule 
of  construction  of  statutes  that  the  intention 
of  tbe  Legislature  must  be  discovered,  and,  if 
possible,   pursued. 

6.  War  «=>4— Intent  la  publishing  language 
calculated  to  cause  resistance  to  authorities 
Immaterial. 

In  a  prosecution  for  violation  of  the  Mon- 
tana Sedition  Act,  dedaring  that  any  person 
who  shall  utter,  print,  write,  or  publish  any 
language  calculated  to  indte  or  inflame  resist- 
ance to  any  duly  constituted  state  or  federal 
authority  shall  be  guilty  of  sedition,  the  intent 
of  defendant  is  immaterial,  if  it  was  likely  to  in- 
cite or  inflame  resistance;  this  being  abundant- 
ly established  by  the  fact  that  other  portions 
of  the  act  relating  to  other  offenses  required  a 
guilty  intent 

7.  War  «S94 — Instruction  on  Intent  given  In  se- 
dition case  too  broad,  Including  Intent  to  pub- 
lish. 

In  a  prosecution  for  sedition,  where  the 
court  refused  to  include  in  the  instructions  the 
provisions  of  Rev.  Codes,  {§  8112,  8113,  but 
instead  charged  that  in  every  crime  there  must 
be  a  joint  operation  of  act  or  intent  but  that  in 
a  statutory  offense,  such  as  the  one  involved, 
proof  of  a  violation  raises  a  condusive  pre- 
sumption of  intent,  such  instruction  was  erro- 
neous, in  view  of  sections  7961,  7962,  dedar- 
ing that  a  malicious  and  guilty  intent  Is  con- 
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clnsivel7  presumed  from  the  deliberate  commig- 
Bion  of  a  wrongful  act,  and  that  other  presump- 
.tions  -are  disputable,  including  the  one  that  an 
unlawful  act  was  done  with  an  unlawful  intent, 
for  the  instruction  given  was  ao  broad  as  to 
indude  general  intent  to  publish  the  artide,  and 
is  not  limited  to  the  intent  presumed  from 
publication  of  an  article  likely  to  incite  resist- 
ance. 

8.  War  iO-jI  Defendant,  charged  with  publish- 
ing article  lllcely  to  cause  resistance  to  au- 
thorities, should  lie  allowed  to  show  Intent. 

In  a  prosecution  under  the  Sedition  Act  tor 
publishing,  etc.,  an  article  likely  to  cause  re- 
sistance to  the  duly  constituted  authorities, 
defendant  should  be  allowed  to  prove  that  he 
did  not  intend  to  publish,  write,  print,  or  utter 
the  article,  for  the  presumption  that  an  unlaw- 
ful act  is  committed  with  an  unlawful  intent  is 
disputable, 

9.  War  «=>4— Oflioar  of  corporation  puhiishing 
seditious  article  liable,  if  he  could  have  pre- 
vented it. 

The  vice  president  of  a  corporation,  who 
knew  of  the  publication  of  a  seditious  article 
in  time  to  have  prevented  it,  is  liable  under  tiie 
Sedition  Act  for  failure  to  prevent. 

10.  Criminal  law  «=>8I4(3)— Instraction  «ot 
based  on  evidence  Is  erroneous. 

Although  an  instruction  may  state  a  correct 
principle  of  law,  if  it  is  not  based  on  or  in  con- 
formity with  the  issues  of  fact  raised  by  the 
evidence,  it  is  erroneous. 

ii.  Criminal  law  ^=9822(1)— In  determining 
correctness  of  Instructions,  they  should  be  ex- 
amined in  their  entirety. 

In  determining  the  correctness  of  instruc- 
tions, they  must  be  examined  in  their  entirety, 
and  where  as  a  whole  they  correctly  state  the 
law,  and  where  those  instructions  general  in 
their  nattire  are  by  specific  instructions  limited 
to  the  facts  in  the  case,  error  cannot  be  pred- 
icated on  an  incomplete  or  too  general  instruc- 
tion. 

iZ  Indiotment  and  Information  «=>I25(2)— In- 
formation can  charge  but  one  oflense,  which 
must  be  proved. 

An  information  must  charge  but  one  offense, 
and  accused  can  be  convicted  only  of  the  offense 
so  charged. 

13.  Criminal  law  <8=»8I4(2I) —  instructions 
should  be  explicit  and  closely  connected  with 
the  facts.     , 

An  instruction  should  be  so  explicit  and  so 
closely  connected  with  the  facts  of  the  case  as 
to  enable  the  jury  to  apply  the  law  to  those 
facts. 

14.  Criminal  law  <S=>8I4(5)— Instruction  allow- 
ing Jury  to  consider  other  seditious  publica- 
tions held  erroneous. 

In  a  prosecution  under  the  Sedition  Act  for 
the  uttering  and  publishing  of  a  particular  ar- 
tide,  claimed  calculated  to  arouse  resistance 
to  the  duly  constituted  authorities,  a  general 
instruction  that,  if  defendant  did  unlawfully  ut- 
ter, write,  print,  or  publish  any  language  cal- 
culated to  inflame  resistance  to  any  duly  con- 


stituted state  or  federal  authority,  while  cor- 
rect in  the  abstract,  is  erroneous,  tending  to 
allow  conviction  for  publication,  etc,  of  other 
articles  not  charged. 

15.  Criminal  law  «=>8I4(5)— Inotruction  that 
defendant  could  be  convicted  for  either  writ- 
ing, publishing,  or  uttering  seditious  article 
held  erroneous. 

An  Insteuction  that  defendant  could  be  con- 
victed for  writing,  printing,  uttering,  or  pub- 
lishing an  article  calculated  to  inflame  resist- 
4nce  against  duly  -  constituted  authorities,  and 
that  it  was  not  essential  to  establish  all  three, 
was  erroneous,  where  there  was  no  evidence 
that  defendant  printed  or  published  the  article 
in  the  county  where  the  prosecution  was  laid. 

16.  Witnesses  €=>259— Where  proper  founda- 
tion laid,  stenographer  may  testify  from  tran- 
script. 

Where  proper  foundation  ia  laid,  establish- 
ing the  accuracy  of  the  notes  and  transcript, 
a  stenographer  may  testify  from  the  transcript, 
instead  of  reading  and  translating  the  notes. 

17.  Witneesee  «s>2S»,  271(1)— Where  steMf- 
rapher  attempts  to  testify  from  transcript 
preliminary  examination  should  be  allowed. 

Where  a  stenographer  attempts  to  testify 
from  transcript,  instead  of  bis  notes,  a  liberal 
cross-examination  should  be  permitted,  and,  if 
timely  application  is  made,  the  opposing  party 
should  be  permitted  the  right  to  ask  preliminary 
questions  to  test  the  accuracy  of  the  notes  and 
transcript. 

18.  Criminal  law  <S=>36»(  I ),  1169(1 1)— Admis- 
sion as  to  other  seditious  statements  held  im- 
properly admitted  and  prejudicial. 

In  a  prosecution  for  uttering  and  publishing 
an  article  calculated  to  inflame  resistance 
against  the  duly  constituted  authorities,  evi- 
dence concerning  statements  made  by  defendant 
before  the  state  council  of  defense,  offered  as 
an  admission,  should  have  been  stricken,  as 
they  referred  to  another  publication,  and  the  er- 
ror was  made  prejudicial  by  instructions  of  the 
court  and  remarks  of  the  county  attorney. 

19.  Witnesses  ies»350— Credibility  may  be  at- 
tacked by  cross-examination  showing  convic- 
tion. 

Under  Rev.  Codes,  f  8907,  a  witness  may 
be  required  to  answer  on  cross-examination 
whether  he  bad  been  convicted  of  a  felony,  for 
the  purpose  of  attacking  his  credibility. 

20.  War  <3=34— Legislature  may  define  limits  of 
freedom  of  speech  and  press. 

The  constitutional  guaranty  of  free  speech 
and  free  press  is  not  suspended  by  war,  and  no 
one  by  reason  of  a  state  of  war  lost  his  right 
to  criticize  either  men  or  measures;  but  under 
stress  of  war  the  Legislature  may  define  the 
limits  of  liberty  of  speech  and  press,  and  re- 
strain language  calculated  to  inflame  resist- 
ance to  duly  constituted  federal  or  state  author- 
ity acting  in  connection  with  the  war. 

21.  Criminal  law  «=>300— issues  raised  by  plea 
of  not  guilty. 

In  a  prosecution  for  sedition,  where  defend- 
ant was  charged  with  publication,  etc.,  of  an 
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editorial  calctdatcd  to  in^flme  rtaiatance  to  doly 
constituted  anthoritjr,  defendant's  plea  of  not 
Kviilt7  pnt  In  issoe,  not  only  the  question  wheth- 
er the  editorial  was  calculated  to  inflame  re- 
sistance, but  whether  it  was  published,  written, 
or  uttered  by  defendant  in  the  county  where 
the  prosecution  was  laid. 

22.  Criminal  law  e=s335— Proof  that  offense 
occurred  In  county  of  prosecution  necessary. 

The  guaranty  of  Const,  art.  3,  {  6,  of  the 
right  to  a  speedy  public  trial  by  an  impartial 
jury  of  the  county  or  district  in  which  the  of- 
fense was  alleged  to  have  been  committed,  is 
one  of  the  fundamental  guaranties,  and  so  proof 
that  the  offense  occurred  in. the  county  where 
the  prosecution  was  laid  is  essential  to  convic- 
tion. 

23.  War  €=>4— All  publications  of  inflamma- 
tory language  not  necessarily  seditious. 

As  Sedition  Act,  making  it  an  offense  to 
publish  language  calculated  to  incite  or  inflame 
resistance  to  duly  constituted  authorities,  re- 
quires the  language  published  to  be  likely  to 
have  such  effect,  all  publications  of  inflamma- 
tory language  are  not  necessarily  seditious, 
as  where  publication  is  made  to  duly  constitnt- 
ed  authorities,  or  is  made  in  such  manner  as 
to  counteract  the  evil  of  the  language, 

24.  War  «=94— Whether  language  was  calculat- 
ed to  Inflame  resistance  to  authority  ie  for 
Jury. 

In  prosecution  under  Sedition  Act,  for  pub- 
lication, etc.,  of  language  alleged  to  be  likely 
to  inflame  resistance  to  duly  constituted  author- 
ities, the  question  whether  it  was  likely  to  have' 
sudi  effect  is  for  the  jury. 

25.  War  ^=>4 — Publication  of  Inflammatory  ar- 
ticle to  member  of  state  council  of  defense 
■ot  seditious. 

Proof  that  an  alleged  Inflammatory  article 
denouncing  the  state  council  of  defense  was 
published  by  bringing  the  artide  to  the  atten- 
tion of  a  member  of  the  eoundl  will  not  anpport 
a  .conviction  under  the  Sedition  Act,  where 
there  was  no  evidence  that  it  was  otherwise 
published  in  the  county  where  prosecution  was 
had,  for  the  publication  under  such  dream- 
stances  was  not  likely  to  cause  resistance  to  the 
eoundl  of  defense. 

Appeal  from  District  Conrt,  Lewis  and 
Clark  County;  R.  Lee  Word,  Judge. 

B.  B.  Smith  was  convicted  of  sedition,  and 
he   appeals.     Reversed   and  remanded. 

Wheeler  &  Baldwin  and  Nolan  &  Donovan, 
all  of  Butte,  for  appellant 

S.  C.  Ford,  Atty.  Gen.,  and  Otto  A.  Gertb, 
Aast  Atty.  Gen.,  for  the  State: 

PER  CURIAM.  The  defendant  was  con- 
victed of  the  crime  of  sedition  and  appealed 
from  tbe  judgment. 

The  information  charges  that  the  defend- 
ant willfully  and  feloniously  did  write,  print, 
and  pnbUsb  of  and  concerning  the  Mon- 
tons  orandl  of  defense  a  statement  (wMcb 


.  SMITH  109 

P.) 

is  set  forth  In  the  Information,  tmt  wlildi  Is 
too  long  to  be  here  reproduced),  which  con- 
tained, among  other  things,  the  following: 

"Fortunately  they  have  no  legal  status  or  au- 
thority. They  can  fulminate  to  their  heart's 
content  against  anything  and  everything  that 
menaces  their  master's  interest,  but  no  one  need 
pay  any  attention  to  them." 

It  Is  charged  that  this  statement  so  pub- 
lished was  calculated  to  Incite  and  Inflame 
resistance  to  the  Montana  council  of  defense, 
a  duly  constituted  state  authority  In  con- 
nection with  the  prosecution  of  the  war. 
Counsel  for  defendant  made  107  assignments 
of  error,  but  such  of  these  as  require  special 
consideration  may  be  grouped  under  a  com- 
paratively few  heads.  A  number  of  tbe  con- 
tentions have  been  determined  adversely  to 
defendant  In  other  sedition  cases  recently 
decided. 

[1]  Upon  the  voir  dire  examination,  coun- 
sel for  defendant  propounded  to  the  juror 
Ellis  this  question: 

"Q.-  And  if,  after  hearing  all  of  the  evidence 
in  this  case,  there  was  a  reasonable  doubt  in 
your  mind  as  to  whether  or  not  this  article  in 
question  was,  calculated  to  inflame  or  indte  re- 
sistance to  tbe  state  eoundl  of  defense,  would 
you  give  the  defendant  the  benefit  of  the  doubt 
and  vote  for  his  acquittal?" 

An  objection  by  the  county  attorney  was 
sustained,  and  the  juror  was  not  permitted  to 
answer.  The  same  que8tl<m  was  asked  the 
juror  Porter,  with  the  same  result.  In  each 
instance  the  court  erred.  The  defendant 
was  prosecuted  under  tbe  provision  of  the 
Sedition  Act  (Laws  Ex.  Sees.  1018,  c  11) 
which  provides: 

"Whenever  the  United  States  shall  be  en- 
gaged in  war,  any  person  or  persons  who 
*  *  *  shall  utter,  print,  write  or  publish  any 
language  calculated  to  indte  or  inflame  resist- 
ance to  any  duly  constituted  federal  or  state 
authority  in  connection  with  the  prosecution  of 
the  war,  *  •  •  shall  be  guilty  of  the  crime 
of  sedition." 

[2, 3]  The  purpose  of  the  voir  dire  exami- 
nation of  veniremen  is  to  enable  counsel  to 
determine  wh^her  there  exists  a  state  -of 
mind  on  the  part  of  any  juror  which  will 
prevent  him  from  acting  with  entire  Impar- 
tiality and  without  prejudice  to  the  sub- 
stantial rights  of  either  party,  which  the 
statute  (section  9261,  Rev.  Codes)  denomi- 
nates actual  bias,  and  to  enable  counsel  to 
exercise  tntelligently  the  peremptory  chal- 
lenges allowed  by  law.  State  v.  Brooks,  188 
Pac.  942,  dedded  Apr.  8,  1920,  and  not  yet 
[oflldally]  reported.  The  gist  of  the  offense 
virlth  which  the  defendant  was  charged  was 
that  the  published  statement  was  calculated 
to  Incite  or  Inflame  resistance  to  the  Mon- 
tana council  of  defense  in  connection  with 
the  prosecution  of  the  war.    It  may  be  that 
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the  error  would  have  been  cured  U  the 
coTurt  had  Instructed  the  Jury,  as  it  should 
have  done,  that  In  order  to  justify  a  convic- 
tion they  must  find  from  the  evidence  beyond 
a  reasonable  doubt  that  the  statement  was 
calculated  to  incite  or  inflame  resistance  to 
the  Montana  council  of  defense  in  connection 
with  the  prosecution  of  the  war;  but  the 
court  failed  to  give  any  instruction  upon  the 
subject,  and  ftom  this  omission,  and  from 
the  ruling  upon  the  question  now  under  con- 
sideration, the  Jurors  must  have  understood 
that  the  allegation  of  the  information  that 
the  statement  was  calculated  to  incite  or 
inflame  resistance  was  an  immaterial  one, 
or  one  upon  which  it  was  not  necessary  for 
the  jtiry  to  find.  In  other  words,  the  effect 
of  the  court's  ruling,  and  its  failure  to  in- 
struct upon  this  subject,  was  to  take  from 
the  Jury  the  determination  of  the  principal 
question  Involved  in  the  trial  and  to  deter- 
mine it  as  one  of  law.  It  matters  not  how 
conclusive  the  evidence  upon  any  essential 
element  of  the  charge  may  appear  to  be,  the 
constitutional  guaranty  of  trial  by  Jury  ab- 
solutely precludes  the  court  from  assuming 
that  the  fact  is  proved. 

Many  errors  are  assigned  on  the  rulings 
of  the  trial  court  in  the  examination  of  Ju- 
rors and  of  witnesses,  and  In  the  settlement 
of  instructions.  In  consistently  excluding  the 
theory  of  the  defense  that  the  intent  or  in- 
tention of  defendant  and  his  colleague,  Dunn, 
in  either  writing,  printing,  uttering,  or  pub- 
lishing the  article  in  question.  Is  a  necessary 
ingredient  of  the  crime  charged.  These  spec- 
ifications raise  but  two  questions:  (1)  As  to 
the  admissibility  of  evidence  of  the  intent 
to  "incite  or  inflame  resistance,"  etc.;  and 
(2)  as  to  the  Intent  of  the  defendant  to  pub- 
lish the  article,  and  call  for  a  determination 
as  to  what  Intent,  if  any,  must  be  established 
by  the  state  in  order  to  warrant  a  conviction 
In  sedition  cases. 

[4-61  The  validity  of  the  Sedition  Act  was 
upheld  by  this  court  In  the  case  of  State  v. 
Kahn,  56  Mont.  108,  182  Pac.  107,  and  In  that 
casp,  and  in  the  later  casa  of  State  v.  Wy- 
man,  56  Mont  600.  186  Pac.  1,  this  court 
gave  the  question  of  intent  some  considera- 
tion, although  in  neither  case  was  it  nec- 
essary to  go  Into  the  matter  fully.  In  the 
Eahn  Case  we  said: 

"Sedition  is  a  purely  statutory  offense,  and 
our  act  is  declared  to  be,  and  is  in  fact,  a  gen- 
eral police  regulation.  It  is  elementary  that  for 
the  preservation  of  the  peace,  the  safety  of  the 
people,  and  the  good  order  of  society  the  Leg- 
islature may  prohibit  certain  acts,  and  attach 
a  penalty  for  disobedience,  without  including 
any  evil  intent  as  an  ingredient  of  the  offense 
other  than  the  general  intent  implied  from  a 
violation  of  the  statute  [citing  12  Cyc.  148;  8 
R.  C.  L.  62].  But  the  provision  of  the  statute 
is  'shall  utter  language  calculated  to  incite  or 
inflame  resistance,'  etc.  Primarily  the  word 
'calculate'  means  to  compute  mathematically, 


and  it  implies  power  to  think,  to  reason,  to  plan. 
In  its  broader  significance  it  means  to  intend, 
to  purpose,  to  design.  Century  Dictionary; 
Standard  Dictionary." 

In  the  Wyman  Case  we  said: 

"The  same  [that  the  question  was  disposed  of 
by  the  Kahn  Case]  is  true  of  appellant's  con- 
tention that  the  Sedition  Law  is  defective,  in 
that  it  •  •  •  omits  the  'basic  element  of 
"intent"  altogether';  the  Kahn  Case  laying 
down  the  rule  that  the  Sedition  Act  being 
purely  atatntory,  is  valid,  though  intent  Is  not 
made  an  ingredient,  and  that,  if  the  Intent 
were  needed,  the  word  'calculated*  is  sufficient- 
ly broad  to  inclnde .  Intent  [quoting  the  above 
excerpt  from  the  Kahn  Case]." 

In  the  consideration  of  these  cases  we 
might  well  have  omitted  the  reference  to  any 
analogy  between  "calculated"  and  "Intend- 
ed," as  having  no  place  in  the  opinion,  and 
based  our  conclusion  squarely  on  the  prin- 
ciple quoted  from  Oya  in  the  Kahn  Case. 
While  It  Is  true  that  our  statute  declares 
that  "In  every  crime  there  must  be  a  union 
or  joint  operation  of  act  and  Intent"  the 
statute  is  but  declaratory  of  the  common-law 
rule  (Bishop's  New  Grim.  Law,  c.  18;  16 
Coii^us  Juris,  76),  and  an  exception  to  this 
rule,  In  so-caUed  "statutory  crimes"  enacted 
under  the  police  power  of  the  state.  Is  rec- 
ognized by  the  great  weight  of  authority. 
As  stated  In  the  Kahn  Case: 

"Our  act  is  declared  to  be,  and  is  in  fact  A 
general  poUce  regulation." 

The  writer  on  the  subject  of  "Intent"  In 
16  Corpus  Juris,  p.  76,  disposes  of  this  ques- 
tion as  follows: 

"The  Legislature  *  •  *  may  forbid  the 
doing  of  an  act,  and  make  its  commisBion  crim- 
inal, without  regard  to  the  intent  or  knowledge 
of  the  doer;  and,  if  such  legislative  intention 
appears,  the  court  must  give  It  efTect,  although 
the  intent  of  the  doer  may  have  been  innocent 
[citing  cases  from  a  large  per  cent  of  the 
states].  This  rule  has  been  generally,  although 
not  quite  universally,  applied  in  the  enfoiwe- 
ment  of  statutes  passed  in  aid  of  the  police 
power  of  the  state." 

A  like  rule  is  announced  in  12  Cyc  148; 
8  B.  C.  L.  62.  The  legislative  Intention  In  the 
enactment  of  a  statute,  if  ascertainable.  Is 
controlling. 

"It  is  both  a  common-law  and  a  statutory 
rule  of  construction  of  statutes  that  the  inten- 
tion of  the  Legislature  must  be  discovered,  and, 
if  possible,  pursued."  Power  v.  County  Com'rs, 
7  Mont.  82,  14  Pac.  658;  Lerch  v.  Missoula 
Brick  &  Tile  Co.,  45  Mont  314,  123  Pac  25^ 
Ann.  Cas.  1914A,  346. 

Happily,  in  this  Instance,  the  wording  of 
the  statute  Itself  dearly  indicates  the  In- 
tention of  the  LeglslntTire  as  to  the  crime 
charged  against  this  appellant  An  analysis 
of  section  1  of  the  act  dlsdoses  that  while 
a  large  number  of  prohibited  acts  are  em- 
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braced  within  a  ^gle  sectioii,  tbey  natural- 
ly fall  Into  eight  distinct  BUbdlvlslons,  to  wit: 

"WheneTer  the  TTnited  States  shall  he  engag- 
ed In  war,  any  person    •    •    ♦ 

"(1)  Who  shall  utter,  print,  write  or  publish 
any  disloyal,  profane,  violent,  scnrtilona,  eon- 
temptaous,  slurring  or  abusive  language  abont 
the    •    •    *    government  of  the  United  States, 

*  *  *  or  the  soldiers  or  sailors  of  the  United 
SUtes;    •    •    • 

"(2)  Or  any  language  calculated  to  bring  the 
form    of   government   of   the    United    States, 

*  *  *  or  the  soldiers  or  sailors  of  the  Unit- 
ed States,  or  the  flag  of  the  United  States,  or 
the  uniform  of  the  army  or  navy  of  the  Unit- 
ed States,  into  contempt,  scorn,  contomely  «r 
disrepute; 

"(3)  Or  shaU  utter,  print,  write  or  pubUsh 
any  language  calculated  to  incite  or  inflame  re- 
sistance to  any  duly  constituted  federal  or  state 
authority  in  connection  with  the  prosecution  of 
the  war; 

"(4)  Or  who  shaU  display  the  flag  of  any  for- 
eign enemy; 

"(6)  Or  who  shall  by  utterance,  writing, 
printing,  publication  or  language  spoken,  urge, 
incite  or  advocate  asy  curtailment  of  production 
in  this  country  of  any  thing  or  things,  product 
or  prodncta  necessary  or  essential  to  the  prose- 
cution of  the  war  in  which  the  United  States 
may  be  engaged,  with  intent  by  such  curtail- 
ment to  cripple  or  hinder  the  United  States  in 
the  prosecution  of  the  war; 

"(«)  Or,  •  •  •  ShaU  willfully  make  or 
convey  false  reports  or  statements  with  intent 
to  interfere  with  the  •  •  •  success  of 
the  military  or  naval  forces  of  the  United 
States,  or  promote  the  success  of  its  enemy  or 
enemies; 

"(7)  Or  •  •  •  shaU  wiDfuIIy  cause  •  •  • 
disaffection  in  the  military  or  naval  forces  of 
the  United  States; 

"(8)  Or    who    shall    by    uttering,    printing, 

*  *  *  publication,  language  spoken,  or  by 
any  act  or  acts,  interfere  with,  obstruct,  or  at- 
tempt to  obstruct,  the  operation  of  the  national 
selective  draft  law  or  the  recruiting  or  enlist- 
ment service  of  the  United  States  to  the  injury 
of  the  military  or  naval  service  thereof,  shall 
be  guilty  of  the  crime  of  aedition." 

Tbns  dividing  the  act  into  its  component 
parts,  it  will  be  readily  seen  that,  as  to  those 
■nbjects  falling  in  subdivisions  1  and  4,  the 
prohibition  is  against  the  doing  of  the  act 
Itself,  no  matter  what  the  intuit  or  what 
the  result  thereof  may  be,  while,  as  to  those 
falling  In  subdivisions  2  and  3,  the  Legisla- 
ture also  omitted  the  element  of  intent,  but 
made  the  guilt  or  innocence  of  the  accused  de- 
pend upon  whether  the  language  used  was 
"calculated"  to  bring  about  the  undesirable 
results  enumerated.  CJoming  down  to  sub- 
divisions 5  and  6,  we  find  that  the  Legislature 
was  not  unmindful  of  the  element  of  Intent 
In  criminal  offenses,  and,  as  to  the  acts  here 
enumerated,  made  the  intent  of  the  offender 
the  gist  of  the  crime;  while,  as  to  those  acts 
Included  in  subdivision  7,  they  again  ex- 
cluded the  question  of  intent,  but  made  tlie 
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law'  applicable  to  those  persons  only  who 
commit  the  forbidden  acts  "willfully,"  and 
under  subdivision  8  they  again  prohibit  the 
commission  of  certain  acts  without  regard  to 
Intent,  but  provldfe  for  punlsbment  only  in 
case  those  acts  result  in  actual  injury  to 
the  military  or  naval  forces  of  the  United 
States. 

It  is  therefore  apparent  that.  In  drafting 
the  act,  the  Legislature  exhibited  a  nice  dis- 
crimination in  the  treatment  of  the  several 
subjects  under  consideration,  as  constituting 
the  crime  of  sedition,  and  that,  whatever  that 
body  deemed  a  specific  intent  a  necessary  in- 
gredient of  the  crime  defined,  it  bad  no  hesi- 
tancy in  including  it  in  the  definition  of  the 
crime;  and  when  it  felt,  for  the  peace  and 
safety  of  society,  an  act  should  be  prohibited, 
regardless  of  the  Intent  of  the  doer  of  that 
act,  it  had  as  little  hesitancy  in  excluding 
that  element  from  its  definition.  It  is  clear 
from  this  analysis  that,  as  to  the  acts  bei« 
complained  of,  the  Legislature  intended  to 
prohibit  the  writing,  printing,  uttering,  or 
publication  of  any  language  likely  to  incite 
or  Inflame  resistance  to  any  duly  constituted 
federal  or  state  authority  in  the  prosecution 
of  the  war,  regardless  of  the  intent  or  in- 
tention of  the  offender — to  prevent,  at  all 
h«i2ardfl,  the  results  likely  to  flow  from  the 
commission  of  the  act  itself.  As  it  appears 
that  the  Legislature  Included  the  element 
of  intent  In  the  definition  of  the  crime  of  se- 
dition in  certain  of  the  subdivisions  indicated, 
and  enumerated  all  the  elements  that  body 
ccNDsidered  essential  to  the  crime  as  defined 
in  the  subdivision  under  consideration,  the 
element  of  intent  was '  manifestly  excluded, 
as  an  essential  ingredient  of  the  crime  as 
here  charged,  both  by  the  clear  intoition  of 
the  Legislature  and  under  the  rule  "ex- 
presslo  unius  est  exdusio  alterius." 

The  rule  heretofore  announced,  under 
which  the  Legislature  is  conceded  to  have 
the  authority  so  to  provide,  is  in  conformity 
with  tbe  former  decisions  of  this  court  and 
with  the  great  weight  of  authority  throughout 
the  United  States.  In  the  case  of  State  y. 
Rechnltz,  20  Mont,  at  page  491,  52  Pac.  at 
page  265,  this  court  said: 

"We  do  not  lose  sight  of  the  fact  that  the  mlt 
above  discussed  is  not  inflexible,  and  that  many 
acts  may  become  crimes  by  violation  of  statutes 
relating  to  certain  subject-matters,  and  that  a 
statute  may  be  so  worded  as  to  make  an  act 
criminal  without  regard  to  the  question  of  tha 
intent  of  the  person  doing  such  act." 

In  the  case  of  Leggatt  t.  Prldeaux,  16 
Mont  205,  40  Pac.  377,  60  Am.  St.  Rep.  498, 
this  court  quoted  with'  approval  from  Gard- 
ner V.  People,  62  N.  T.  299,  as  follows : 

"The  rule  on  the  subject  appears  to  be  that 
in  acts  mala  in  se  the  Intent  governs,  but  in 
those  mala  prohibita  the  only  inquiry  ia:  Haa 
the  law  been  violated?" 
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IQ  9tate  ▼.  GUbert^  141  Minn.  263,  169  N. 
W.  790,  the  Supreme  Court  of  Minnesota,  In 
passing  on  a  statute  prohibiting  teaching  or 
advocating  nonenllstment,   etc^   said: 

"The  statute  makes  teachinir  or  advocating 
nonenlistment  or  nonald  unlawful.  It  does  not 
make  the  intent  of  the  teacher  or  advocate  an 
ingredient  of  the  offense.  The  statute  is  a 
police  regulation,  and  under  it  the  doing  of  the 
forbidden  act  ia  a  criminal  offense,  regardless  of 
the  intent." 

"There  is  a  well-recognized  distinction  be- 
tween acta  mala  in  se  and  mala  lirohlbita.  Un- 
der the  latter  it  is  well  settled  that  criminal  in- 
tent forms  no  part  or  element  of  the  offense." 
People  V.  D'Antonio,  150  App.  Div.  109,  134 
N.  Y.  Supp.  657.  See,  also.  People  v.  Werner, 
174  N.  T.  132,  66  N.  a  667.  "It  ia  the  prov- 
ince of  the  Legislature  to  determine  in  the  in- 
terest of  the  public  what  shall  be  permitted  or 
forbidden,  and  the  statutes  contain  very  many 
instances  of  acts  prohibited,  the  criminality  of 
which  consists  solely  in  the  fact  that  they  are 
prohibited,  and  not  at  all  in  their  intrinsic 
quality."  People  v.  West,  106  N.  T.  293.  12 
M.  B.  610,  60  Am.  Bep.  452;  16  Corpus  Juris, 
77,  note  a. 

The  Supreme  Court  of  Michigan,  In  up- 
holding a  statute  forbidding  certain  acts 
without  regard  to  the  intent,  said: 

"As  a  rule  there  can  be  no  crime  without  a 
criminal  intent;  but  this  is  not  by  any  means  a 
universal  rule.  •  •  •  Many  atatutea  which 
are  in  the  nature  of  police  regulations,  as  this 
is,  impose  criminal  penalties  irrespective  of  any 
intent  to  violate  them;  the  purpose  being  to 
require  a  degree  of  diligence  for  the  protection 
of  the  public  which  shall  render  violation  im- 
possible." People  V.  Roby,  52  Mich.  577,  18 
N.  W.  365,  60  Am.  Rep.  270. 

This  case  is  dted  with  approval  in  People 
V.  Snowberger,  113  Mich.  86,  71  N.  W.  497, 
67  Am.  St.  Rep.  449,  where  many  cases  up- 
holding the  doctrine  are  cited,  and  where  it 
is  said: 

"Generally  it  is  for  the  Legislature  to  deter- 
mine what  laws  and  regulations  are  needed  to 
protect  the  public  health  and  secure  the  public 
comfort  and  safety.  If  it  passes  an  act  osten- 
sibly for  the  public  health,  and  thereby  destroys 
pr  takes  away  the  property  of  the  citizen  or  in-_ 
terferes  with  his  liberty,  it  is  for  the  courts  to 
determine  whether  it  relates  to  and  is  appro- 
priate to  promote  such  public  health.  Under 
the  police  power,  the  conduct  of  individuals  and 
the  use  of  property- may  be  regulated,  so  as  to 
interfere  to  some  extent  with  the  freedom  of 
the  one  and  the  enjoyment  of  the  other.  It 
cannot  be  doubted  that  the  Legislature  intended 
by  this  act  to  protect  the  public  against  the 
harmful  consequences  of  sales  of  adulterated 
food,  and,  to  the  end  that  its  purpose  might 
not  be  defeated,  to  require  the  seller,  at  his 
peril,  to  know  that  the  article  which  he  offers 
for  sale  is  not  adulterated.  As  was  said  by  the 
Supreme  Court  of  Ohio  in  State  v.  Kelly,  54 
Ohio  St.  166:  'If  this  statute  had  imposed  upon 
the  state  the  burden  of  proving  *  •  *  hia 
knowledge  of  its  adulteration,  it  would  have 


thereby  defeated  Its  declared  purpose.' "    Kel- 
ley  V.  Daily  Co.,  56  Mont.  63.  ISl  Pac.  326. 

In  the  case  of  State  ex  rel.  Bowe  v.  Dis- 
trict Court,  44  Mont  818,  119  Pac  1103,  this 
court  said: 

"When  an  act  is  in  general  terms  made  indict- 
able, a  criminal  intent  need  not  be  shown,  un- 
less from  the  language  of  the  law  applicable  a 
purpose  to  require  the  existence  of  such  an  in- 
tent can  be  discovered  [citing  cases].  In  State 
▼.  McBrayer,  98  N.  C.  619,  2  S.  B.  755,  In  con- 
sidering a  statute  prohibiting  the  sale  of  intox- 
icating liquor,  the  court  said:  It  is  a  mistaken 
notion  that  positive,  willful  intent,  as  distin- 
guished from  a  mere  intent,  to  violate  the  crim- 
inal law  is  an  essential  ingredient  in  every 
criminal  offense,  and  that  where  there  is  the  ab- 
sence of  such  intent  there  is  no  offense;  this  is 
especially  so  as  to  statutory  offenses.  When 
the  statute  plainly  forbids  an  act  to  be  done, 
and  it  is  done  by  some  person,  the  law  implies 
conclusively  the  guilty  intent,  although  the  of- 
fender was  honestly  mistaken  as  to  the  mean- 
ing of  the  law  he  violates.  When  the  language 
is  plain  and  positive,  and  the  offense  is  not 
made  to  depend  upon  the  positive,  willful  in- 
tent and  purpose,  nothing  is  left  to  interpreta- 
tion.' " 

After  citing  many  other  authorities,  the 
court  condudes: 

"Though  in  every  public  offense  there  must 
exist  a  union  of  intent  and  act  (Rev.  Codes,  { 
8112),  in  statutory  offenses,  such  as  this,  the 
intent  is  condusivaly  presumed,  when  it  is. 
shown  that  the  statute  has  been  violated." 

It  is  therefore  apparent  that  the  intention 
of  the  writer  of  the  objectionable  article,  in 
deliberately  writing  the  same,  or  of  the 
printer,  or  of  those  persons  who  deliberate- 
ly publish  the  article  so  written  or  printed, 
Is  wholly  immaterial  and  not  an  Ingredient 
of  the  crime  charged,  and  therefore  the  court 
committed  no  error  in  sustaining  objections 
to  questions  concerning  such  intent,  wheth- 
er propounded  to  prospective  Jurors  or  to 
witnesses. 

[7]  Speciflcations  70  and  71  are  based  on  < 
the  court's  refusal  to  Include  in  the  instruc- 
tions  the  provisions  of  sections  8112  and 
8113  of  the  Revised  Codes ;  instead,  the  court 
gave  the  following,  as  instruction  No.  8: 

"The  court  instructs  the  jury  that  in  every 
crime  or  public  offense,  there  must  be  a  union 
or  joint  operation  of  act  and  intent,  but  that  in 
statutory  offenses,  such  as  the  case  on  trial,  if 
the  state  first  proves,  beyond  a  reasonable 
doubt,  that  the  statute  has  been  violated,  then 
the  intent  above  mentioned  is  conclusively  pre- 
sumed." 

While,  ordinarily,  the  statutory  provisions 
concerning  intent  should  be  given,  as  offered 
by  the  defense,  the  offered  instructions  were 
intended  to  apply  to  the  intent  heretofore  dis- 
cussed, and,  as  offered  for  that  purpose,  the 
court  did  not  err  in  its  refusaL  Instruc- 
tion No.  8,  however,  while  it  follows  the  Ian- 
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gaagensed  la  State  er  rel.  Bowe  t.  DUtrict 
Court,  supra,  In  the  statement  of  a  principle 
of  law,  Is,  aB  an  Instruction,  inapt  and  in- 
correct and  Is  misleading  to  tbe  jury ;  it  does 
no  more  than  to  advise  the  jurors  that,  If  the 
defendant  Is  proven  guilty,  a  guilty  Intent  is 
"conclusively  presumed."  Of  what  aid  was 
the  instruction  to  the  Jury?  The  question  for 
them  to  solve  was:  Did  the  defendant  vio- 
late tbe  provisions  of  the  statute?  Its  de- 
termination involved  the  questions  as  to 
whether  the  article  was  published  by  the 
defendant  and  was  "calculated"  to  "Indte  or 
inflame  resistance,"  etc.  And  If  the  Intent  to 
incite  and  inflame  resistance  was  the  only 
element  of  intent  which  could  enter  into  the 
commission  of  the  act,  it  might  be  said  that, 
though  erroneous,  the  Instruction  could  not 
have  prejudiced  the  defendant,  for  It  could 
not  then  have  had  any  eflTect  on  the  minds 
of  tbe  Jurors  in  arriving  at  a  verdict. 

However,  section  7961,  Revised  Codes,  pro- 
vides that — 

fThe  following  preramptions,  and  no  others, 
are  deemed  conclusive:  1.  A  malicious  and 
guilty  intent,  from  tbe  deliberate  commission  of 
an  unlawfol  act,  for'  the  purpose  of  injuring 
another." 

While  section  7962  provides: 

"All  other  presumptions  are  satisfactory,  if 
uncontradicted.  They  are  denominated  dispu- 
table presumptionB,  and  may  be  controverted 
l>y  other  evidence  The  following  are  of  that 
kind:  •  •  •  2.  That  -an  unlawful  act  waa 
done  with  an  unlawful  Intent." 

Now,  while  a  malicious  and  guilty  Intent 
Is  conclusively  presumed  from  the  deliberate 
commission  of  an  unlawful  act  for  the  pur- 
pose of  Injuring  another,  the  element  of  in- 
tent which  roust  enter  into  the  commission  of 
tbe  crime  bere  charged,  does  not  come  with- 
in that  classification;  1.  e.,  the  general  in- 
tent, viz.  to  publish  the  article  in  question. 

[SJ  This  brings  us  to'  the  consideration  of 
specification  66,  tbe  defendant's  offer  to  prove 
that  he  did  not — 

"on  August  19,  1918,  or  at  any  other  time,  in- 
tend to  publish,  write,  print,  or  utter  the  edi- 
torial entitled  TTbe  State  Council  Again,'  or 
any  other  article  of  similar  import" 

Tbe  "delit>erate  commission"  of  an  act 
necessarily  includes  tbe  Intent  to  commit  the 
act.  The  presumption  that  "an  unlawful  act 
was  committed  with  an  unlawful  intent"  is 
disputable,  and,  considered  as  evidence,  "may 
be  controverted  by  other  evidence."  While 
the  publication  of  tbe  article  entitled  "The 
State  Council  Again"  might  be  punishable 
under  subdivision  3  of  section  1,  as  heretofore 
divided,  a  conviction  could  be  had  only  if 
tbe  act  was  deliberately  or  intentionally 
committed,  and,  although  the  Intent  to  put>- 
Usb  the  article  might  be  drawn  from  the  sur- 
rounding facts  and  circumstances.  If  the  de- 
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fendant  was  In  tbe  possession  of  facts  from 
which  the  jury  might  have  reasonably  drawn 
tbe  conclusion  that  he  did  not  intend  to  pub- 
lish 'the  article  at  all,  as,  for  example,  that 
it  was  published  without  his  knowledge  or 
against  his  express  command,  or  through  the 
negligence  or  misconduct  of  an  employ^, 
those  facts  should  have  gone  to  the  jury,  to 
be  weighed  against  the  disputable  presump- 
tion of  intent  arising'  from  the  commission  of 
tlie  act.  This  the  court  did  not  permit,  but 
without  discrimination,  sustained  objections 
to  all  questions  concerning  any  Intent  what- 
soever. Thereupon  defendant  made  his  of- 
fer, and  the  court,  consistently,  sustained 
the  state's  objection.  The  objectloh  should 
have  been  overruled,  and  the  facts,  if  any 
the  defense  had,  admitted,  to  be  considered 
under  appropriate  instructions  on  the  sub- 
ject. The  court's  failure  to  do  so  was  erro- 
neous. 

[9]  Specification  No.  100  predicates  error 
on  tbe  court's  refusal  to  give  offered  instruc- 
tion 38,  which,  if  properly  drawn  to  cover 
tbe  question  Just  discussed,  would  have  been 
pyoper;  but,  as  It  appears  from  the  testi- 
mony that  Smith  was  the  vice  president  of 
the  company  publishing  the  article,  a  great- 
er burden  was  upon  him  than  that  defined  in 
the  proi)osed  Instruction.  We  apprehend 
that  "mere  failure  to  prevent  its  publication" 
would  not  exonerate  the  accused,  had  he 
known  of  the  prqposed  publication  In  time 
to  prevent  It,  and  therefore  the  court  was 
justified  In  refusing  the  proposed  instruc- 
tion. 

[H-14]  In  spedflcatton  No.  102,  the  anpel- 
lant  urges  that  the  court  erred  in  giving  In- 
struction No.  4,  which  reads  as  follows:     ■ 

"Ton  are  instructed  that  tbe  crime  of  sedition 
as  applied  to  this  case  is  complete  if  you  find 
from  the  evidence,  beyond  a  reasonable  doubt 
that  at  the  county  of  Lewis  and  Clark,  state  of 
Montana,  at  any  time  subsequent  to  February 
22.  IftlS.  and  prior  to  the  filing  of  the  informa- 
tion herein,  and  while  the  United  States  be  en- 
gaged in  war,  the  defendant  did  unlawfully, 
willfully,  wrongfully,  feloniously,  and  seditious- 
ly do  or  commit  any  of  tbe  following  acts,  to 
wit:  Utter,  or  write,  or  print,  or  publish  ady 
language  calculated  to  incite  or  inflame  resist- 
ance to  any  duly  constituted  state  authority  in 
connection  with  the  prosecution  of  the  war." 

It  is  urged  that  tbe  Instruction  does  not 
properly  apply -to  the  facts;  that  there  is  no 
evidence  that  the  defendant  did  utter,  write, 
or  print  any  language,  but  was  responsible, 
if  at  all,  only  for  the  publication;  and  that 
tbe  instruction  does  not  confine  the  issues  to 
language  calculated  to  incite  or  inflame  re- 
sistance to  the  Montana  council  of  defense. 
While  the  instruction  is  approximately  a  cor- ' 
rect  statement  of  an  abstract  rule  of  law, 
and  would  have  been  harmless,  had  it  been 
followed  by  other  Instructions  applying  that 
law  to  the  facts  in  this  case,  the  record  dis- 


Digitized  by 


Google 


114 


190  PACIFIC  HBPORTEE 


(Uoid. 


Closes  no  such  Instmctlons,  while  the  In- 
struction given  advises  the  Jurors  that  they 
may  find  the  defendant  guilty  if  they  find  that 
he  had,  at  any  time  between  February  22, 
1918,  and  the  date  of  the  filing  of  the  in- 
formation, uttered,  written,  printed,  or  pub- 
lished, in  Lewis  and  Clark  county,  any  lan- 
guage calculated  to  Incite  or  Inflame  resist- 
ance to  any  duly  constituted  state  authority 
in  connection  with  the  prosecution  of  the  war. 

"Although  an  Instruction  may  state  a  correct 
principle  of  law,  if  it  is  not  based  upon  or  in 
conformity  with  the  issues  or  facts  raised  or 
supported  by  the  evidence,  it  is  erroneoas."  16 
Corpus  Juris,  lOiS,  and  note. 

"In  reading  the  statute,  it  is  error  for  the 
court  to  read  that  portion  thereof  which  does 
not  define  the  crime  charged,  but  defines  anoth- 
er and  distinct  crime,  unless  he  expressly  limits 
the  application  of  the  statute  to  the  charge." 
12  Cyc.  614,  and  note. 

In  determining  the  correctness  of  Instruc- 
tions, the  rule  is  that  they  must  be  examined 
in  their  entirety,  and  where,  as  a  whole^  they 
correctly  state  the  law  and  where  those  in- 
structions general  in  their  nature,  are  by 
specific  Instructions  limited  to  the. facts  in  the 
case,  error  cannot  be  predicated  on  an  in- 
complete or  too  general  Instruction.  State  v. 
Brooks,  23  Mont.  146,  67  Pac.  1038;  Territory 
V.  Hart,  7  Mont.  489,  17  Pac.  718.  We  have 
searched  the  record  in  vain  for  an  instruction 
limiting  the  one  under  consideration  to  the 
facts  of  this  cas& 

No  attempt  was  made  to  prove  that  Smith 
either  wrote  or  printed  the  article  complained 
of  In  Lewis  and  Clark  county,  and  he  could 
be  convicted.  It  at  all,  only  of  Its  publication 
In  that  county;  and,  of  course,  he  could  not 
be  convicted  on  proof  of  the  writing,  printing, 
uttering,  or  publication  of  any  article  other 
than  that  set  out  in  the  information,  no  mat- 
ter how  vicious  or  seditious  such  article 
might  have  been.  In  a  prosecution  of  this 
nature,  proof  of  other  acts  are  admissible  for 
certain  purposes ;  but,  under  such  an  instruc- 
tion as  we  are  ccmsidering,  the  accused  might 
be  convicted  of  the  commission  of  any  act 
of  a  similar  nature,  though  the  proof  utter- 
ly failed  to  establish  his  guilt  of  the  crime 
charged.  That  this  cannot  be  is  elementary. 
An  information  must  charge  but  one  ofFense, 
and  the  accused  can  be  convicted  only  of  the 
offense  so  charged.  As  was  stated  in  the 
case  of  State  v.  Gaimos,  53  Mont.  118,  162 
Pac.  596: 

"When  the  information  fixes  a  date,  and  the 
evidence  shows  an  act  of  the  character  charged 
as  a  crime  at  that  time,  the  state  cannot  be  al- 
lowed to  claim  a  conviction  under  that  infor- 
mation for  a  similar  act  at  some  other  time." 

In  the  absence  of  an  Instruction  directing 
the  jury  to  return  a  verdict  based  upon  the 
spedflc  offense  charged  in  the  information, 
instruction  No.  4  was  prejudicially  erroneous. 


"An  instmctloh  should  be  so  explicit  and  so 
dosely  connected  with  the  facts  of  the  case 
as  to  enable  the  jury  to  apply  the  law  to  the 
facts.  It  must  present  the  law  substantially 
and  correctly  and  in  such  a  way  that  it  will  be 
understood  by  the  jury."  12  Cyc.  645;  Eitte 
V.  Commonwealth,  18  B.  Mon.  (E^.)  36;  Farrar 
V.  State,  29  Tex.  App.  250,  15  S.  W.  719;  Ash- 
lock  V.  State,  16  Tex.  App.  13. 

[1 6]  In  Instruction  No.  17  the  court  advised 
the  jury  that — 

"It  is  not  necessary  to  prove  all  three  of 
the  acts  mentioned,  to  wit,  write,  print,  publish; 
but  it  is  sufficient  if  the  state  proves  any  one 
of  these,  viz.  that  the  defendant  wrote,  or  that 
the  defendant  printed,  or  that  the  defendant 
published  the  language  complained  of  in  Lewis 
and  Clark  county,  Montana." 

In  so  far  as  it  covers  the  subject,  the  In- 
struction correctly  stated  a  g^ieral  proposi- 
tion of  law;  but,  as  there  was  no  evidence  ad- 
duced and  no  contention  on  the  part  of  the 
prosecution  that  the  defendant  either  wrote 
or  printed  the  article  complained  of,  the 
instructions  should  have  been  limited  to  the 
question  of  publication  in  Lewis  and  Clark 
county. 

"The  safficien<7  and  correctness  of  instruc- 
tions must  be  determined  with  reference  to  the 
evidence,  and  therefore  a  charge  which  asserts 
correctly  an  abstract  proposition  of  law,  but  is 
not  applicable  to  the  evidence,  or  which  is 
based  upon  the  assumption  of  the  existence  of 
material  facta  of  which  there  is  no  evidence, 
should  not  be  given."    12  Cyc.  661. 

In  the  absence  of  any  evidence  tending  to 
prove  that  the  defendant  either  wrote  or 
printed  the  article  complained  of  in  Lewis 
and  Clark  county.  It  was  error  to  Instruct 
the  jury  that  he  could  be  convicted  of  either 
writing  or  printing  the  article.  Such  an  in- 
struction could  serve  no  good  purpose,  and,  in 
the  absence  of  evidence  on  which  to  base  it, 
the  instruction  should  not  have  been  given, 
as  it  conld  only  tend  to  mislead  and  confuse 
the  Jury. 

[1 6, 1 7]  Error  is  predicated  upon  the 
court's  ruling  permitting  the  witness  Win- 
ters to  testify  from  a  transcript  made  by 
Iilm  of  his  shorthand  notes  concerning  pro- 
ceedings had  before  the  state  council  of  de- 
fense, upon  the  ground  that  the  notes,  and 
not  the  transcript,  constitnted  the  best  evi- 
dence. The  witness,  however,  stated  that 
his  original  notes  had  not  been  preserved, 
and,  in  effect,  that  the  transcript  was  an  ac- 
curate reproduction  of  translation  thereof. 
As  said  by  the  Supreme  Court  of  Indiana,  in 
the  case  of  Bass  v.  State,  186  Ind.  165,  36  N. 
B.  124: 

"When  the  ofBdal  stenographer  is  called, 
•  *  •  his  shorthand  notes  must  be  translat- 
ed, either  by  himself  or  some  one  else  who  is 
able  to  do  so.  It  being  necessary  that  they 
should  be  translated,  we  think  it  wholly  imma- 
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terial  whether  it  !•  done  orally  ox  in  writins. 
In  this  case  it  waa  done  in  writing.  There  is  no 
daim  that  it  was  not  done  correctly.  We  think 
the  conit  did  not  err  in  permitting  Spencer  [the 
stenographer]  to  read  a  transcript  of  the  evi- 
dence." 

See,  also.  Barber  t.  State,  64  Tex.  Cr.  Rep. 
9«,  142  S.  W.  677;  Mackmasters  ▼.  State,  83 
Miss.  1,  35  South.  302;  State  v.  Gentry,  86 
Kan.  534,  121  Pac.  862;  Fletcher  t.  State,  20 
Wyo.  284,  123  Paa  80. 

It  is  tme  that  the  comity  attorney  did  not 
lay  a  very  complete  foundation  for  the  in- 
troduction of  the  testimony,  and  it  also  ap- 
pears that,  when  the  defendant's  attorney 
sought  to  qnestlon  the  witness  concerning  the 
accuracy  of  the  transcript,  the  court  refused 
to  permit  It.  As  the  case  must  be  reversed 
on  other  grounds,  It  Is  not  necessary  to  go 
into  this  matter  in  detail.  '  While  It  Is  bet- 
ter practice  for  the  stenographer  to  read 
from  his  notes,  we  can  see  no  objection  to 
permitting  him  to  testify  from  the  tran- 
script, in  the  event  a  sufiSclent  foundation  is 
laid  establishing  his  ability  to  report  the 
testimony  accurately,  the  accuracy  of  the 
notes  and  transcript,  allowing  the  defendant 
to  inquire  fully  Into  the  matter  to  test  the 
stenographer's  competency  and  accuracy, 
with  the  right  to  Insist  upon  the  production 
of  the  original  notes  If  such  are  In  existence, 
and.  If  necessary,  to  require  the  stenographer 
to  read  from  his  notes,  to  test  the  accuracy 
of  the  transcript.  A  liberal  cross-examina- 
tion should  be  permitted,  and,  if  timely  ap- 
plication Is  made,  the  defendant  should  be 
permitted  the  right  to  ask  preliminary  ques- 
tions to  test  the  accnracy  of  the  notes  and 
transcript. 

[Ill  The  article  which  is  the  basis  of  the 
diarge  against  the  defendant  appeared  as 
an  editorial  in  the  Weekly  Bulletin  of  Au- 
gust 16,  1918.  Dp<m  the  trial,  with  the  wit- 
ness Winters  on  the  stand  testifying  concern- 
ing certain  statements  made  by  the  defend- 
ant before  the.  state  council  of  defense,  whicli 
were  reported  stenographleally  by  the  wit- 
ness. Winters  read  from  a  transcript  of  his 
notes  the  following,  to  which  objections  were 
made  and  overmled: 

"Q.  "Were  you  responsible  afterwards  for 
pablishing  the  statement  that  yon  knew  nothing 
about  this  order  that  appeared  in  the  August 
3d  issue,  I  think  it  was,  or  September  3d?  Mr. 
Smith:  Yes.  Mr.  Campbell:  In  black  type 7 
Mr.  Smith:  Tea;  Mr.  Dunn  wrote  it.  I  asked 
him  to  write  it.  Mr.  Campbell:  You  are  abso- 
lutely respouslbld  personally?  Mr,  Smith: 
Personally  responsible.  Mr.  Campbell:  For  the 
editorial  that  Mr.  Donn  wrote  and  the  denial 
of  the  fact  that  you  had  ever  received  notice? 
Mr.  Smith.    Tea,  air;' " 

Later  a  motion  to  strike  this  testimony 
from  the  record  was  made,  vpoa  the  ground 
that  the  same  did  not  refer  to  the  publication 
constttatinc  tte  oCense  with  which  the  de- 
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fendant  waa  charged.     In  connection  witb 

the  motion  the  defendant's  attorn^  said: 

"That  does  not  refer  to  the  editorial  here  in 
qaestion. 

"The  County  Attorney:  We  sobmit  that  it 
does. 

"The  Court:  Yes.  I  overrule  the  motion  to 
strike."    ■ 

From  a  reading  of  the  testimony  above  set 
forth,  it  plainly  appears  that  defendant  ad- 
mitted his  responsibility  for  writing  the  edi- 
torial of  September  3d;  but  the  court  and 
county  attorney  assumed  that  the  defendant 
admitted  responsibility  for  writing  the  edi- 
torial of  August  16th.  The  introduction  of 
this  testimony  standing  by  itself,  and  the  re- 
fusal of  the  court  to  strike  the  same,  might 
be  regarded  as  harmless  error;  but  in  view 
of  the  court's  instruction  numbered  4,  In 
which  the  jury  were  advised  that  the  crime 
was  c(Muplete  if  the  defendant  wrote,  printed, 
or  published  "any  language,"  etc,  the  tes- 
timony should  have  been  excluded.  In  ad- 
dition, the  error  was  emphasized  by  the  re- 
marks of  the  coimty  attorney  and  the  court's 
afflrmatiou  of  the  same  in  the  words  used  in 
denying  the  motion  to'  strike,  thereby  lead- 
ing the  jury  to  believe  that  the  defendant, 
before  the  state  council  of  defense,  admitted 
bis  responsibility  for  printing  the  language 
set  forth  in  the  Information. 

[19]  W.  F.  Dunn,  a  witness  for  the  defend- 
ant, was  asked  on  crossrexaminatlon  if  he 
had  not  been  convicted  of  sedition,  and  over 
objection  was  required  to  answer  and  an- 
swered In  the  affirmative.  Complaint  is 
made  of  the  court's  ruling,  but  it  was  clearly 
correct.    Section  8907,  Bev.  Codes. 

[20]  Finally,  it  is  urged  that  the  evidence 
is  insufficient  to  sustain  the  verdict  It  is  to 
be  remembered  that  the  constitutional  guar- 
anty of  free  speech  and  free  press  was  not 
suspended  by  the  war,  and  that  no  one  lost 
his  right  to  criticize  either  men  or  measures. 
It  is  only  for  an  abuse  of  the  liberty  that  one 
may  be  called  to  account  for  his  language, 
either  in  peace  or  in  war.  Under  the  stress 
of  war  the  Legislature  may  define  the  limits 
of  .liberty  of  speech  and  make  punishable  the 
use  of  language  which  In  time  of  peace  it 
would  be  powerless  to  restrain,  and  this  is 
just  what  was  done  by  the  enactment  of  the 
Sedition  Act  Under  that  provision  of  the 
statute  now  before  us,  it  was  declared  that 
the  use  of  language  calculated  to  incite  or 
inflame  resistance  to  a  duly  constituted  fed- 
eral or  state  authority  in  connection  with 
the  prosecution  of  the  war  constituted  an 
abuse  of  the  liberty  of  speech  and  press  and 
a  crime  against  the  commonwealth. 

[21,22]  Though  the  information  charges 
that  the  editorial  in  question  was  written, 
printed,  and  published  in  Lewis  and  Clark 
county,  there  is  not  any  evidence  that  it  was 
either  written  or  printed  here.    Eliminating 
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those  elements  of  the  charge,  and  the  mate- 
rial allegations  of  the  Information  now  to  be 
considered  are:  (1)  That  the  editorial  was 
published  in  Lewis  and  Clark  county;  (2)  by 
the  defendant ;  and  (3)  that  It  was  calculat- 
ed to  incite  or  inflame  resistance  to  the  Mon- 
tana conncil  of  defense  in  connection  with  the 
prosecution  of  the  war.  The  defendant's  plea 
of  not  guilty  put  in  issue  every  one  of  those 
allegations  and  Imposed  upon  the  prosecu- 
tion the  burden  of  proving  every  one  of  them 
by  competent  evidence,  beyond  a  reasonable 
doubt  The  allegation  that  the  editorial  was 
published  in  Lewis  and  Clark  county  was  in- 
dispensable, in  order  to  give  the  court  of  that 
county  jurisdiction  to  try  the  case,  for  the 
Gonstitntlon  (article  3,  S  16)  secures  to  every- 
one accused  of  crime  the  right  to  "a  speedy, 
public  trial  by  an  Impartial  Jury  of  the  coun- 
ty or  district  in  which  the  offense  Is  alleged 
to  have  been  committed,"  subject  only  to  the 
right  to  a  change  of  venue.  This  is  one  of 
the  fundamental  guaranties  of  our  Bill  of 
Rights,  intended  to  be  honored  by  its  observ- 
ance, and  not  defeated  by  any  subterfuge. 

[23-21]  The  allegation  that  the  published 
editorial  was  calculated  to  incite  or  inflame 
resistance  to  a  duly  constitated  federal  or 
state  authority  in  connection  with  the  pros- 
ecution of  the  war  was  equally  necessary  in 
order  to  state  a  public  offense.  In  our  Judg- 
ment, the  word  "calculated"  was  used  ad- 
visedly and  with  appreciative  discrimination. 
After  a  more  critical  examination  and  anal- 
ysis of  the  statute,  we  are  satisfied  that  it 
was  intended  to  be  understood  to  mean  'like- 
ly to  produce  a  certain  effect,  whether  in- 
tended or  not."  The  observations  heretofore 
made  upon  the  subject  "intent"  render  fur- 
ther discussion  of  this  matter  unnecessary. 

The  only  evidence  in  support  of  the  allega- 
.  tion  that  the  editorial  was  published'  in  Lew- 
Is  and  Clark  county  was  given  by  Mr.  Will  A. 
•  Campbell,  who  testified  that  he  was  a  siib- 
scrlber  to  the  Bulletin ;  that  he  received  his 
copy  of  the  paper  containing  the  editorial  In 
the  due  course  of  the  mail,  at  his  office  In 
Helena ;  that  the  paper  came  to  him  Inclosed 
in  a  separate  wrapper;  that  he  read  the 
editorial  In  this  county;  and  that  he  was 
then  a  member  of  the  Montana  council  of  de- 
fense. The  Attorney  General  directs  our  at- 
tention to  an  admission  made  by  the  defend- 
ant before  the  council  of  defense  on  Septem- 
ber 9, 1918,  to  the  effect  that  the  Bulletin  had 
8ubscril>ers  in  Lewis  and  Clark  county;  but 
the  evidence  discloses  that  the  vrltness  re- 
ferred to  the  Bulletin,  then  issued  as  a  daily 
paper,  and  evidence  of  the  extent  of  the  cir- 
culation of  the  Daily  Bulletin  on  September 
9th  would  not  constitute  evidence  of  the  dr- 
culatloD  of  the  Weekly  Bulletin  on  August 
16th. 

We  may  assume,  for  the  purposes  of  this 
appeal,  that  the  evidence  is  sufficient  to  show 
a  publicatbMH  of  the  editorial  in  Lewis  and 


Clark  county,  using  the  term  "publication" 
in  the  broad  sense  of  divulgation,  promulgfa- 
tion,  or  making  Imown.  But  it  is  not  every 
abusive  or  even  libelous  statement  that  con- 
stitutes sedition.  The  language  of  this  edi- 
torial might  be  published  in  time  of  war  un- 
der such  circumstances  that  would  not  make 
It  a  crime.  Frohwerk  v.  United  States,  249 
n.  S.  204,  208,  39  Sup.  Ct.  248,  68  L.  Ed.  661. 
To  illustrate  from  this  record:  It  appears 
from  the  evidence  that  Mr.  Campbell  exhib- 
ited the  editorial  to  the  county  attorney,  and 
that  afterwards  it  was  reprinted  In  the  Hel- 
ena Indniendent,  a  newspaper  of  which  Mr. 
Campbell  Is  the  guiding  grailiuL  In  each  in- 
stance there  was  a  publication,  bnt  not  such 
a  publication  as  constituted  a  crimen  In  oth- 
er words,  to  bring  the  publication  under  the 
condemnation  of  the  statute.  It  must  have  oc- 
curred under  such  drcomstanoes  that  the 
language  thus  published  was  calculated  to 
incite  or  inflame  resistance  to  a  duly  consti- 
tuted federal  or  state  authority  in  connection 
with  the  prosecution  of  the  war.  Whether  it 
was  or  was  not  calculated  to  have  that  effect 
was  a  question  of  fact  to  be  determined  by 
the  jury  (State  v.  Kahn,  above)  from  all  the 
surrounding  facts  and  circumstances,  includ- 
ing the  manner  and  extent  of  publication^  as 
well  as  the  Inherent  quality  of  the  language 
Itself.  So  far  as  this  record  discloses  the 
defendant  was  not  responsible  for  the  edi- 
torial becoming  known  to  any  person  In  Lew- 
is and  Clark  county,  other  than  Mr.  Camp- 
bell, who  was  then  a  member  of  the  Mon- 
tana council  of  defense.  Can  it  be  said,  then, 
that  in  the  hands  of  Mr.  Campbell  alone  the 
published  editorial  was  calculated  to  incite 
or  inflame  resistance  to  the  council?  Who 
but  Mr.  Campbell  could  be  Incited  or  Inflam- 
ed to  resistance,  and  is  it  within  the  range 
of  probabilities  that  he  would  be  incited  to 
resist  the  very  organization  of  which  he  was 
a  member?    We  think  not 

In  the  purpose  sought  to  be  accompUahed 
and  in  the  means  employed  to  tf  eetnats  that 
purpose,  our  Sedition  Act  Ig  not  unlike  the 
esplcmage  statute  (U.  S.  Comp.  St  1918, 
Comp.  St  Ann.  Supp.  1919,  U  20212a-20212h) 
passed  by  the  Congress  of  the  United  States, 
and  concerning  a  prosecution  under  that 
statute  the  Supreme  Court  of  the  United 
States  said: 

"The  question  in  every  case  is  whether  the 
words  need  are  used  in  such  drcamstances  and 
are  of  such  a  nature  as  to  create  a  dear  and 
present  danger  that  they  will  bring  about  the 
substantive  evils  that  Congress  has  a  right  to 
prevent"  Schenck  v.  United  States,  249  U.  S. 
47,  39  Sup.  Ct  247,  63  L.  Ed.  470. 

Applying  that  rule  and  paraiArasing  the 
language  of  this  court  in  State  v.  Kahn, 
above,  could  the  Jury  And  from  the  evidence, 
beyond  a  reasonable  donbt  that  the  natural 
tendency  and  reasonably  probable  effect  otf 
the  editorial,  in  the  bands  of  Mr.  OtunptieU 
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alcmc,  was  to  incite  or  tnflame  resistance  to 
the  Montana  coundl  of  defense  in  connection 
with  the  prosecution  of  the  war?  The  bare 
statement  of  the  proposition  would  seem 
sufficient  for  Its  own  complete  refutation. 

In  failing  to  prove  that  the  defendant  was 
responsible  for  the  editorial  being  made 
known  in  Lewis  and  Clark  county  to  any 
person  other  than  a  member  of  the  Montana 
council  of  defense  the  state  failed  to  prove 
the  offense  charged  in  the  information.  For 
the  reasons  given,  the  judgment  is  reversed, 
and  the  cause  is  remanded  to  the  district 
court  of  Lewis  and  Clark  county  for  a  new 
trial. 

Reversed  and  remanded. 

BRANTLY,  C.  3.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


STATE  V.  OIEDTMAN.     (No.  4398.) 
(Supreme  Court  of  Montana,    lilay  8,  1920.) 

1.  Jury  «=>l  1 0(1 )— Challenge  for  cause  may 
be  waived. 

A  challenge  for  cause  uay  be  waived,  and  is 
waived,  unless  availed  of  at  the  proper  time. 

2.  Jury  <8=»I09— Trial  court's  renark  that  chal- 
lenge to  Jury  would  be  sustained  erroneous. 

In  a  criminal  prosecntion,  where  the  trial 
conrt,  on  examination  of  a  venireman,  inter- 
posed with  the  remark  that,  if  the  county  at- 
torney would  challenge,  he  would  sustain  the 
challenge,  and  it  did  not  appear  that  there  was 
any  ground  for  sustaining  a  challenge  for 
cause,  such  action  of  the  court  was  erroneous, 
amounting  to  the  exercise  of  peremptory  chal- 
lenge, which  right  the  trial  court  does  not 
possess,  particularly  as  the  right  to  challenge 
can  be  waived  by  failure  to  exercise. 

3.  Jury  <3=> 1 09— Defendant  entitled  to  Insist 
that  the  Jury  be  seleoted  by  legal  method. 

A  defendant  is  not  only  entitled  to  a  fair 
and  impartial  jury,  but  he  is  entitled  to  insist 
that  the  jury  shall  be  selected  according  to 
the  methods  established  by  law. 

4.  Criminal  law  «=>655(4)— Aanounce'ment  by 
court  that  he  would  sustain  a  challenge  to 
Juror  held  prejudicial. 

In  a  prosecution  for  sedition,  the  action  of 
the  trial  court  in  announcing  on  voir  dire  ex- 
amination that  he  would  sustain  a  challenge  to 
a  venireman,  amounting  to  the  exercise  by  the 
conrt  of  peremptory  chaDenge,  held  most  prej- 
udicial, because  indicating  to  the  remaining  ju- 
rors that  the  court  entertained  prejudice 
against  any  of  the  veniremen  who  manifested 
a  friendly  disposition  toward  defendant. 

5.  Criminal  law  <g=>4ig,  420(1)— That  State 
Department  had  passed  favorably  on  record 
of  prosecuting  witness  Inadmissible. 

In  a  prosecution  for  sedition,  where  evi- 
dence of  the  good  character  of  the  state's  wit- 


ness was  offered,  It  was  improper  to  allow 
testimony  that  the  State  Department  had  in- 
vestigated his  record  and  passed  favorably  up- 
on it;  such  testimony  being  the  veriest  hear- 
say. 

6.  Criminal  law  4=s>l  186(4)— Judgment  not  re- 
versed for  technical  errors  not  affecting 
substantial  rights. 

A  judgment  will  not  be  reversed  for  techni- 
cal defects  and  errors  appearing  in  the  record, 
where  they  do  not  affect  the  substantial  rights 
of  the  parties. 

7.  Criminal  law  «==>!  169(1)  —  Testimony  that 
State  Department  acted  favorably  on  record 
of  proseeuting  witness  held  prejudicial. 

In  a  prosecution  for  sedition,  where  the 
prosecuting  witness,  a  former  officer  in  the 
Germany  army,  was  an  admitted  forger  and 
exconvict,  and  testimony  of  witnesses  as  to 
his  good  reputation  was  of  littie  weight,  because 
of  the  brevity  of  the  acquaintance,  the  errone- 
ous admission  of  testimony  that  the  State 
Department  investigated  the  record  of  the  pros- 
ecuting witness,  and  found  it  good,  was  preju- 
dicial. 

8.  Witnesses  «=>405(i)— Collateral  answer  on 
oross-examinatlon  as  to  character  Is  binding. 

In  a  prosecution  for  sedition,  where  de- 
fendant's witness  was  asked  whether  he  had 
not  on  a  previous  occasion  used  language  indi- 
cating a  pro-German  sympathy,  and  the  wit- 
ness denied  such  implication,  his  answer  is 
conclusive,  and  cannot  be  contradicted;  the 
matter  being  collateral. 

9.  Witnesses  ®=3405( I)— Collateral  nature  of 
question  depends  on  whether  it  could  be  prov- 
ed by  opposite  party  In  ohief. 

The  test  whether  a  question  on  cross-ex- 
amination of  defendant's  witness  relates  to  a 
collateral  matter,  ao  that  it  cannot  be  con- 
tradicted, is  whether  the  state  could  have  in- 
troduced evidence  on  the  subject  in  chief. 

10.  Criminal  law  «s»785(2)— Witnesses  «=» 
258— Where  witness  testified  from  written 
memorandum,  it  was  Improper  to  deny  a 
eautlonary  instruotlos. 

In  a  prosecution  for  sedition,  where  the 
witness  for  the  state  repeatedly  asserted  that, 
in  order  to  give  the  language  employed  by  de- 
fendant it  was  necessary  for  him  to  use  mem- 
orandum, an  instruction,  in  harmony  with  Bev. 
Codes,  f  8020,  that  if  the  witness  could  not 
recollect  the  particular  words  used  by  defend- 
ant, and  required  memorandum  to  testify  there- 
to, his  evidence  should  be  received  with  caution, 
was  improperly  refused;  for,  while  a  wit- 
ness may  refresh  bis  memory  by  reference  to 
his  memorandum,  yet  where  he  relies,  not  on 
his  refreshed  memory,  but  the  assumed  cor- 
rectness of  the  memorandum  itself,  such  evi- 
dence should  be  received  with  caution. 

11.  Criminal  law  «=3l  173(2)— Refusal  of  cau- 
tionary instruction  as  to  testimony  based  on 
written  memorandum  prejudicial. 

In  a  prosecution  for  sedition,  where  the 
only  witness  to  the  alleged  seditious  remark, 
who  was  a  former  officer  of  the  German  army 
and  was  an  admitted  forger,  testified  from 
memorandum  having  no  independent  recollec- 
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tion  of  defendant's  remarks,  the  refusal  of  an 
instruction  that  such  testimony  should  be  re- 
ceived with  caution  held  prejudicial  error. 

12.  Witnesses  #=9330(1)— Broad  cross-exami- 
nation allowed,  wiiere  only  means  of  ascer- 
taining credibility. 

Where  the  prosecuting  witness  had  been  in 
this  country  but  a  comparatively  brief  period, 
and  defendant's  only  means  of  ascertaining  hia 
credibility  or  lack  of  it  was  by  cross-examina- 
tion, the  broadest  of  cross-examination  should 
be  allowed. 

13.  War  €=>4— Seditious  remark  not  necessa- 
rily offense,  unless  calculated  to  bring  govern- 
ment into  contempt 

Under  the  Sedition  Act,  making  it  an  of- 
fense to  utter  words  calciUated  to  bring  the 
form  of  government,  and  Constitution,  army, 
etc.,  into  contempt  and  disrepute,  utterances 
do  not  constitute  a  violation  of  the  act  unless 
made  under  circumstances  likely  to  have  the 
effect  of  bringing  the  form  of  government  into 
contempt. 

14.  War  is=»4— Whether  defendant's  remarks 
were  calculated  to  bring  government  into 
contempt  Is  for  Jury. 

In  prosecution  for  sedition,  the  question 
whether  defendant's  alleged  utterances  were 
calculated  to  have  the  effect  of  bringing  the 
Constitution,  army,  etc.,  into  contempt  held  a 
question  for  the  jury. 

15.  War  #=s>4— In  a  prosecution  for  sedition, 
the  particular  charge  should  be  submitted,  and 
mere  general  Instructions  Insufficient. 

In  a  prosecution  for  sedition,  where  defend- 
ant by  its  plea  of  not  guilty  has  put  in  issue 
every  averment  of  the  indictment,  including 
the  one  that  his  utterances  were  calculated  to 
bring  the  Constitution,  army,  etc.,  into  scorn 
and  contempt,  it  was  error  for  the  court  to 
submit  the  case  with  mere  geperal  instructions 
to  find  defendant  guilty  if  he  had  at  any  time 
between  a  date  specified  and  the  filing  of  the 
information  done  any  of  the  acts  or  tilings  con- 
demned by  the  Sedition  Act,  without  giving  in- 
structions with  reference  to  the  particular 
charge  in  the  information. 

16.  Criminal  law  <S=3300— Plea  of  not  guilty 
puts  In  issue  all  allegations  of  information. 

A  plea  of  not  guilty  puts  in  issue  all  the 
allegadous  of  the  information,  and  the  prose- 
cution has  the  burden  of  estabUshing  the  same 
beyond  a  reasonable  doubt 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  R.  Iiee  Word,  Judge. 

Tony  Dledtman  was  convicted  of  sedition, 
and  he  appeals.    Reversed  and  remanded. 

Henry  C.  Smith,  of  Helena,  for  appellant. 
S.  C.  Ford,  Atty.  Gen.,  and  Frank  Moody, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  By  an  Information  filed  In 
the  district  court  of  Lewis  and  Clark  county 
on  May  31,  1918,  the  defendant  was  charged 
with  the  crime  of  sedition.     Upon  his  first 


trial  the  jtiry  failed  to  agree  upon  a  ver^ 
diet.  The  second  trial  resulted  In  a  verdict 
Off  guilty,  with  a  recommendation  to  the 
mercy  of  the  court  The  defendant  was  sen- 
tenced to  imprisoiunent  in  the  penitentiary 
for  a  term  of  not  less  than  10  years  nor  more 
than  20  years,  and  has  appealed  from  the 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial.  There  are  47  assign- 
ments of  error,  but  the  contentions  made  up- 
on some  of  them  have  been  determined  ad- 
versely to  defendant  In  sedition  cases  recent- 
ly decided,  ^e  other  assignments  may  be 
considered  In  groups. 

[1,  2]  1.  Henry  Latch,  a  Juryman,  was  ex- 
amined on  hia  voir  dire  by  the  county  attor- 
ney at  some  considerable  length,  when  the 
court  Interposed  with  the  remark  that  "if 
counsel  will  challenge  this  Juror,  I  will  sus- 
tain the  challenge."  The  suggestion  was  avail-  - 
ed  of,  the  Juror  challenged  and  excused,  and 
exception  was  taken  to  the  remark  of  the 
court,  as  weU  as  to  the  ruling.  There  was 
not  any  Intimation  contained,  in  the  evidence 
that  the  juror  was  disqualified;  on  the  con- 
trary, he  had  shown  himself  possessed  of  the 
statutory  qualifications  for  Jury  service.  Nei- 
ther do  we  think  that  the  record  discloses 
sufficient  ground  for  challenge  for  cause; 
but  even  if  it  did,  any  ground  for  such  chal- 
lenge may  be  waived,  and  is  waived  unless 
availed  of  at  the  proper  time,  and  in  this  In- 
stance, If  the  county  attorney  had  not  seen 
fit  to  Interpose  a  diallenge  for  cause,  the  com- 
petency of  the  Juror  to  sit  in  the  trial  of  the 
cause  could  not  be  questioned.  To  all  intents 
and  purposes,  the  action  of  the  court  amount- 
ed to  the  exercise  of  a  peremptory  challenge 
by  it — a  right  which  the  court  does  not  pos- 
sess. 16  R.  C.  L.  253.  If  the  court  can,  of  its 
own  motion,  excuse  one  Juror  without  cause, 
it  can  excuse  a  dozen,  or,  in  other  words,  It 
can  so  far  pick  the  Jury  in  advance  of  the  ex- 
ercise of  the  peremptory  challenges  as  to 
compel  the  defendant  to  submit  to  trial  be- 
fore a  Jury  satisfactory  to  the  court,  with 
the  only  alternative  to  him  to  make  use  of  his 
I)eremptor^  challenges  among  Jurors  all  of 
whom  are  equally  objectionable. 

[S]  The  statute  prescribes  the  method  of 
selecting  a  Jury,  including  the  challenges  and 
the  mode  of  their  exercise,  and  neither  the 
court  nor  the  parties  can  select  it  in  any  oth- 
er manner.  To  admit  of  any  substantial  de- 
parture from  the  statutory  method  would.  In 
effect  nullify  the  statute  Itself.  In  People 
v.  McQuade,  110  N.  T.  284,  18  N.  B.  156,  1  L. 
R.  A.  2T3,  itlssaid: 

"The  legal  right  of  a  defendant  may  be  vio- 
lated as  well  by  excluding  competent  jurors 
as  by  admitting  incompetent  ones.  He  is  en- 
titled in  all  cases  to  a  fair  and  impartial  jury, 
but  be  is  also  entitled  to  insist  that  the  jury 
shall  be  selected  according  to  methods  estab- 
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lisbed  with  a  view  to  secnre  a  jdst  and  impar- 
tial adminiBtration  of  tlie  JU17  Bfstem." 

To  the  same  effect  are  Sullivan  t.  State, 
102  Ala.  136,  16  Soutb.  264,  48  Am.  Bt  Rep. 
22;  Van  Blaricum  v.  People,  16  lU.  364,  63 
Am.  Dec.  316;  Welch  ▼.  Tribune  Pub.  Co.,  83 
Micb.  661,  47  N.  W.  662,  11  L.  R.  A.  233,  21 
Am.  St.  Rep.  629. 

[4]  But  the  error  was  made  more  manifest 
by  the  manner  of  the  conrt  tlian  by  the  rol- 
Ing  Itself-  The  remark,  considered  in  connec- 
tion with  the  testimony  given  by  the  Juror, 
most  have  led  the  remaining  jurors  to  believe 
that  the  court  entertained  prejudice  against 
any  v^ilreman  who  manifested  a  friendly 
disposition  towards  the  defendant,  even 
though  no  such  prejudice  was  entertained  in 
fact  We  approve  the  holding  of  this  court  In 
Territory  v.  Roberts,  9  Mont.  12,  22  Paa  132 ; 
but  the  facts  upon  which  that  case  was  decid- 
ed differ  materially  from  the  facts  of  the  in- 
stant cas&  In  that  case  the  juror  excused 
was  not  a  citizen  of  the  United  States,  and 
upon  his  voir  dire  e::ramination  testified  that 
he  had  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused.  He  was  challenged 
by  the  prosecution  and  the  challenge  allowed. 
nie  court  did  not  go  further  than  to  hold 
that  "the  appellant  was  not  injured  by  the  ex- 
clnsion  of  the  Juror."  ' 

[B]  2.  The  county  attorney  first  called  as 
witnesses  John  Berkin  and  Thomas  Topping, 
and  interrogated'  them  concerning  their  ac- 
quaintanceship with  one  Eberhard  Von  Wal- 
dm,  whose  name  was  indorsed  upon  the  in- 
formation as  a  witness  for  the  state.  Eadi 
witness  testified  that  he  knew  the  reputation 
of  Von  Waldru  for  truth,  honesty,  and  integ- 
rity in  the  neighborhood  where  he  resided,  and 
that  it  was  good.  Over  the  most  vigorous  ob- 
jection of  (lefendant's  counsel,  Topping  was 
then  permitted  to  testify  that  the  Depaitmoit 
of  Justice  at  Washington  and  the  Attorney 
General  of  the  United  States  had  Investigated 
Von  Waldru's  record,  and  that  they  had  pass- 
ed favorably  upon  it. 

Section  8026,  Revised  Codes,  prohibits  the 
Introduction  of  supporting  evidence  of  the 
good  character  of  a  witness  until  his  character 
has  been  first  impeached,  unless  bis  character 
is  in  issue ;  but  assuming  that  an  objection  to 
tlie  order  of  proof  was  waived — and  it  was 
waived  as  to  one  of  the  witnesses  at  least — 
or  that  error  may  not  be  predicated  upon  the 
court's  rulings  admitting  this  character  evi- 
dence before  Von  Waldru  had  testified,  the 
only  evidence  admissible  under  any  conceiv- 
able drcumstances  was  evidence  of  Von  Wal- 
dru's general  reputation  in  the  neighborhood 
where  he  lived.  Silver  Bow  M.  &  M.  Co.  v. 
Lowry,  6  Mont  288,  12  Pac.  652.  The  evi- 
dence that  tlie  Department  of  Justice  had  In- 
vestigated Von  Waldru's  record  and  had  pass- 
ed favorably  upon  it  was  the  veriest  hearsay, 


and  its  admission  violated  the  most  elemen- 
tary rules  of  the  law  of  evidence. 

[I,  7]  That  It  was  error  to  admit  this  evl- 
dotce  is  not  open  to  controversy,  and  the  only 
questicm  for  determination  is:  Was  the  error  a 
material  one  under  the  circumstances?  The 
rule  is  now  firmly  established  in  this  jurisdic- 
tion that  no  Judgment  shall  be  reversed  for 
technical  errors  or  defects  appearing  in  the 
record,  which  do  not  affect  the  substantial 
rights  of  the  complaining  party.  There  is  no 
hard  and  fast  rule  by  which  to  determine 
whether  a  particular  error  shall  be  classed  as 
harmful  or  harmless.  Every  case  must  be 
determined  upon  its  on  peculiar  facts  and 
circumstances.  What  are  the  drcumstanoes 
of  this  case  which  reflect  upon  the  question? 

There  was  no  one  present,  when  the  alleged 
seditious  remarlcs  were  made,  but  Von  Wal- 
dru and  the  defendant,  and  therefore  the 
state  was  comp^ed  to  rely  upon  Von  Wal- 
dru's testimony  alone  to  establish  the  fact 
that  the  words  were  spoken.  Von  Waldru  ad- 
mitted that  he  was  an  alien  enemy,  a  former 
officer  in  the  German  army,  a  former  convict, 
who  had  completed  his  term  in  the  peniten- 
tiary at  Deer  Lodge  about  the  middle  of  No- 
vember, 1917.  The  necessity  ot  iMlstering  up 
Von  Waldru's  testimony  was  apparent  and 
appreciated  fully  by  the  county  attorney; 
but  neither  Berkin  nor  Topping  had  Imown 
him  for  a  period  as  long  as  six  months,  one- 
half  of  which  time  Von  Waldru  had  spent  in 
Butte,  a  portion  of  the  remainder  in  Helena, 
and  the  other  portion  not  accounted  for. 
Just  how  either  Berkin  or  Topping  could  gain 
a  knowledge  of  the  general  reputation  of  Von 
Waldru  during  so  short  a  period,  or  how  Von 
Waldru  could  establish  a  general  reputation 
among  the  people  of  a  community  by  such  a 
peripatetic  residence,  are  questions  which  we 
need  not  stop  to  consider  at  length.  In  Mar- 
tin V.  Corscaddra,  34  Mont  308,  86  Pac.  33, 
this  court  said: 

"Reputation  can  be  proven  only  by  the  testi- 
mony of  witnesses  who,  by  association  and  ac- 
qnaintasce  in  the  community  where  the  person 
whose  reputation  is  in  question  resides,  know 
what  is  there  said  of  him,  and  who  can,  from 
such  knowledge,  express  an  opinion  thereon." 

Assuming  that  Berkin  and  Topping  each 
was  competent  to  answer  the  question  pro- 
pounded to  him,  and  that  his  brief  acquain- 
tanceship affected  only  the  weight  to  be  given 
to  his  opinion  (Territory  v.  Paul,  2  Mont  314), 
it  must  be  manifest  that  under  these  circum- 
stances the  jury  could  not  have  given  much 
weight  to  the  expressed  opinion  that  Von 
Waldru's  reputation  for  truth,  honesty,  and 
integrity  was  good.  The  defendant  denied 
categorically  that  he  ever  made  any  of  the 
statements 'attributed  to  him  by  Von  Waldru 
and  produced  several  witnesses,  each  of 
whom  testified  to  his  good  reputation;    but 
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notwithstanding  tbese  facts,  and  the.  fact  that 
Von  Waldrn  was  a  self-confessed  forger  and 
an  ex-convlct,  out  of  the  penitentiary  only 
eight  months  before  he  gave  bis  testimony  up- 
on the  trial  of  this  case,  the  Jury  were  led  to 
say  by  their  verdict  that  beyond  a  reasonable 
donbt  the  defendant  had  nsed  the  words  as 
Von  Waldrn  had  testified  that  he  did.  There 
must  have  been  some  consideration  which  led 
the  jury  to  this  conclusion,  other  that  Von 
Waldru's  testimony  standing  alone.  It  could- 
not  have  been  the  sustaining  testimony  of  Ber- 
kin  and  Topping,  for  the  opinion  of  neither 
could  have  had  much  weight,  under  the  mea- 
ger showing  of  the  facts  upon  which  it  was 
based.  But  it  is  easily  conceivable  that  a  Jury 
of  laymen  would  be  impressed  profoundly  by 
the  favorable  findings  of  the  Department  of 
Justice  at  Washington  and  the  Attorney  Gen- 
eral, after  an  investigation  Into  Von  Waldru's 
history,  and  we  think  that  it  is  fairly  infera- 
ble from  this  record  that  the  verdict  rests 
largely.  If  not  alt(%ether,  upon  the  support 
which  Von  Waldru's  reputation  received  from 
this  hearsay  testimony;  at  any  rate,  it  cannot 
be  said  that  the  error  in  admitting  it  was 
without  prejudice. 

[8,  S]  3.  A  witness,  Reiss,  called  by  the  de- 
fendant, testified  upon  his  direct  examination 
that  defendant's  reputation  for  honesty  and 
Integrity  was  good.  Uiwn  cross-examination, 
the  county  attorney  was  permitted,  over  ob- 
jection, to  Inquire  of  the  witness  whether  he 
had  not  on  a  previous  occasion,  or  on  pre- 
vious occasions,  used  language  Indicating  hla 
pro-German  sympathies.  The  witness  denied 
the  implication,  and  npon  rebuttal  the  state 
was  permitted  to  introduce  a  witness  to  im- 
peach Reiss  by  testimony  that  he  had  used 
the  language  attributed  to  him  in  the  county 
attorney's  questions.  The  error  In  the  court's 
rulings  is  manifest.  Reiss  was  not  on  trial, 
and,  if  he  had  used  the  language,  it  could  not 
reflect  In  the  least  upon  the  guilt  or  Innocence 
of  Diedtman.  It  is  elementary  that  a  witness 
cannot  be  Impeached  upon  a  collateral  matter 
brought  out  on  cross-examination.  Bullai;d  v. 
Smith,  28  Mont.  387,  72  Pac.  761.  The  rule  is 
stated  in  Wharton's  Criminal  Evidence,  (  484, 
as  follows: 

"When  a  witness  is  croBS-ezamlned  on  any 
irrelevant  matter,  or  any  matter  collateral  to 
the  issue,  his  answers  are  conclusive,  and  be 
cannot  be  subsequently  contradicted  on  those 
mutters  by  the  party  seeking  to  impeach  him." 

The  test  to  be  applied  In  this  Instance  to 
determine  whether  the  matter  was  collateral 
Is  this:  Would  the  county  attorney  have 
been  entitled  to  prove  that  Reiss  made  the 
statements  as  a  part  of  the  state's  case  In 
chief?  That  he  would  not  Is  manifest  This 
subject  has  received  the  consideration  of  this 
court  In  the  recent  case  of  State  v.  Smith,  188 
Pac.  644,  and  a  like  ruling  was  condemned. 

[10,  11]  4.  It  appeared  from  the  testimony 


of  Von  Waldru  that  be  made  notes  at  the 
time  of  Dledtman's  statement,  and  soon 
thereafter  extended  these  notes  In  a  memo- 
randum which  he  produced  upon  the  trial. 
During  the  course  of  his  examination  he  stat- 
ed repeatedly  that,  in  order  to  give  the  lan- 
guage employed  by  Diedtman,  it  was  neces- 
sary for  him  to  use  the  memorandum.  At  the 
conclusion  of  the  evidence  counsel  for  the  de- 
fendant requested  the  court  to  give  the  fol- 
lowing Instruction : 

"If  you  find  that  the  witness  Von  Waldru 
cannot  recollect  the  particular  words  nsed  by 
the  defendant  on  April  26,  1918,  and  requirps 
bis  memorandum  thereof  in  order  to  testify 
thereto,  then  I  charge  you  that  such  evidence 
should  be  received  with  cautiqn." 

The  request  was  refused,  no  Instruction  up- 
on the  subject  was  given,  and  error  is  predicat- 
ed upon  the  ruling.  The  Instruction  is  in  har- 
mony VTlth  the  provisions  of  section  8020,  Re- 
vised Codes.  That  statute  but  crystallizes 
rules  of  evidence  recognized  generally  by  the 
text-writers  and  applied  by  the  courts  of  this 
country  for  a  century  before  the  statute  was 
adopted.  It  recognizes  two  classes  ^of  sub- 
jects to  which  the  rules  are  applicable.  In 
the  first  class  is  the  witness  who,  by  referring 
to  his  memorandum,  has  his  memory  quicli- 
ened  so  that  he  is  able  to  testify  from  his  ac- 
tual recollection.  The  second  class  includes 
the  witness  who  undertakes  to  testify  to 
facts,  not  because  of  his  Independent  recol- 
lection of  them,  but  relying  for  bis  confidence 
In  the  assumed  correctness  of  the  memoran- 
dum itself.  Davis  &  WUtaker  ▼.  Field,  S6 
Vt.  426.  Recognizing  the  possibility  of  error 
In  the  memorandum,  and  the  fact  that  the 
opposite  party  is  practically  precluded  from 
testing  Its  accuracy,  the-  statute  has  wisely 
declared  that  the  testimony  of  a  witness  of 
this  latter  class  shall  be  received  by  the  jury 
with  caution.  Whether  the  witness  Von  Wal- 
dru belonged  to  the  one  class  or  the  other 
was,  under  the  circumstances,  a  question  for 
the  jury  to  determine,  and  If  they  had  found 
that  he  belonged  to  the  second  class,  the  right 
of  the  defendant  to  have  the  jury  instructed 
to  receive  his  testimony  with  caution  was 
absolute,  and  the  refusal  of  the  Instruction 
was  error.  When  It  is  recalled,  as  heretofore 
stated,  that  the  state  relied  altogether  upon 
Von  Waldru's  testimony  to  prove  tbat  the 
statements  were  made  by  the  defendant,  and. 
that  it  was  deemed  necessary  by  the  coimty 
attorney  to  bolster  up  that  testimony,  even  be- 
fore it  was  given,  by  evidence  of  Von  Wal- 
dru's good  reputation,  notwithstanding  his 
previous  history,  the  error  in  refusing  the  cau- 
tionary instruction  is  but  emphasized. 

[12]  5.  Errors  are  predicated  upon  rulings 
of  the  court  restricting  defendant's  cross-ex- 
amination of  the  witness  Von  Waldru.  The 
assignments  upon  this  subject  are  too  numer- 
ous to  be  treated  separately.    We  think  the- 
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court  erred  to  defendant's  prejudice.  Von 
Waldrn  was  a  detective  employed  for  Itire  to 
ferret  oat  violations  of  tlie  sedition  statute. 
He  had  been  in  America  but  a  comparatively 
brief  period,  and  defendant's  only  means  of 
ascertaining  his  credibility,  or  la(^  of  it,  was 
by  cross-examination,  and  a  broad  liberality 
in  tbis  respect  should  have  been  indulged.  In 
State  V.  Whitworth,  47  Mont  424.  133  Pac 
304,  this  court  said: 

"The  parpoie  of  trials  of  issues  of  fbct  Is  to 
bring  out  the  whole  truth,  and  to  tbat  end  the 
right  of  cross-examination  must  be  liberally  in- 
terpreted and  freely  exercised." 

The  language  of  the  court  in  State  t.  Wake- 
ly,  43  Mont  427,  117  Pac.  95,  is  parUcuIarly 
pertinent  here.    It  was  there  said: 

"We  recognise  the  duty  of  trial  Judges  to 
allow  the  atmoat  latitude  in  croBS-ezamination, 
especially  in  cases  like  this,  where  the  ques- 
tion of  the  guilt  or  innocence  of  a  citizen  de- 
pends entirely  upon  the  credit  to  be  given  to 
witnesses  hired  to  detect  violators  of  the  stat- 
ute." 

[19-11]  6.  Finally,  and  aside  fr«nn  every 
other  consideration,  the  record  disdoses  that 
the  case  was  tried  throughout  upon  an  en- 
tirely erroneous  theory  of  the  statute  defining 
sedition.  The  court  must  Iiave  proceeded 
upon  the  theory  that,  if  the  defendant  used 
the  language  set  forth  In  the  information,  be 
was  guilty.  But  this  does  not  follow  as  of 
course.  The  language  may  have  been  used, 
even  in  time  of  war,  under  such  circumstanc- 
es that  no  crime  would  have  been  committed. 
As  observed  by  this  court  in  the  case  of  State 
V.  Smith,  190  Pac.  107  Onst  recently  decided 
9nd  not  yet  [offlclally]  reported),  our  Sedition 
Act  In  its  general  scope  and  purpose  is  not  un- 
like the  federal  Espionage  Law,  and  concern- 
ing a  prosecution  under  tbat  act  the  Supreme 
Court  of  the  United  States  said: 

"The  question  in  every  case  is  whether  the 
words  used  are  nsed  in  such  circumstances 
and  are  of  such  a  nature  as  to  create  a  clear 
and  present  danger  that  they  will  bring  about 
the  substantive  evils  that  Congress  has  a  right 
to  prevent."  Scbenck  v.  United  States,  249 
V.  S.  47.  39  Sup.  Ct.  247,  63  L.  Ed.  470. 

The  information  in  this  instance  charges 
that  the  language  used  by  the  defendant  was 
calculated  to  bring  the  form  of  government 
the  Constitution,  the  soldiers  and  sailors,  the 
flag  and  the  uniform  into  contempt,  scorn, 
contumely,  and  disrepute.  This  was  a  neces- 
sary allegation' under  the  subdivision  of  the 
statute  here  involved.  The  defendant's  plea 
of  not  guilty  put  that  allegation  in  issue,  and 
devolved  upon  the  prosecution  the  burden  of 
proving  It  by  competent  evidence,  beyond  a 
reasonable  doubt.  Whether  the  language,  if 
uted,  was  calculated  to  have  the  effect  im- 
puted to  It  In  the  Information,  was  a  question 


of  fact  to  be  determined  by  the  Jury.  State 
T.  Kahn,  56  Mont  108,  182  Pac.  107.  Tbe 
court  did  not  give  any  instruction  deUning  tbe 
particular  issues  involved  in  this  case.  No- 
where were  the  Jury  told  that  it  was  necessa- 
ry to  a  conviction  that  the  state  prove  be- 
yond a  reasonable  doubt  that  tbe  defendant 
had  used  tbe  language  set  fortb  in  the  Infor- 
mation, nor  were  the  Jury  instructed  tbat 
they  must  further  find  tbat  the  language  so 
set  forth,  if  used  by  the  defendant  was  cal- 
culated to  bring  the  form  of  government  of 
the  United  States,  the  Constitution,  tbe  sol- 
diers or  sailors,  the  flag  or  uniform  into  con- 
tempt scorn,  contumely,  or  disrepute;  but, 
on  the  contrary,  tbe  court  gave  instruction 
No.  4  under  which  the  Jury  were  authorized 
to  find  the  defendant  guilty  if  the  evidence 
established  beyond  a  reasonable  doubt  that 
be  had  at  any  time  between'  February  22, 
1918,  and  May  31, 1918,  the  date  of  filing  the 
information,  done  any  of  the  acts  or  things 
condemned  by  the  statute  detlnlng  sedition, 
without  reference  to  the  particular  charge 
contained  in  the  information.  This  question 
also  was  considered  -in  the  case  of  State  v. 
Smith,  above,  and  need  not  be  elaborated  any 
further. 

For  the  reasons  given,  the  Judgment  and 
order  are  reversed,  and  the  cause  is  remand- 
ed to  the  district  court  of  Lewis  and  Glark 
county  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  being  absent  'takes  no 
part  in  tbe  foregoing  decision. 


STATE  V.  DUNN.    (No.  4411.) 

(Supreme  Conrt  of  Montana.    May  3,  1920.) 

Appeal  from  District  Court,  Lewis  and  Clark 
County;    R.  Lee  Word,  Judge. 

W.  F.  Dunn  was  convicted  of  sedition,  and  he 
appeals.    Reversed  and  remanded. 

Wheeler  &  Baldwin,  of  Butte,  for  appellant 
S.  C.  Ford,  Atty.  Gen.,  and  Frank  Woody, 
Asst  Atty.  Gen.,  and  Lester  H.  Loble,  of  Hel- 
ena, for  the  State. 

PER  CURIAM.  W.  F.  Dunn  was  convicted 
of  sedition,  and  appealed  from  the  Judgment 

In  its  essential  features,  tbis  case  is  not 
distlngnishable  from  State  v.  Smith,  190  Pae. 
107,  just  decided.  Smith  and  Dunn  were  charg- 
ed Jointly,  though  tried  separately.  The  evi- 
dence in  each  case  is  substantially  the  same, 
and,  though  there  are  fewer  assignments  of 
error  in  appellant's  brief  in  this  case,-  the  prin- 
cipal errors  considered  in  the  Smith  Case  are 
involved  in  this  one.  They  need  not  be  con- 
sidered separately. 

Upon  the  authority  of  State  v.  Smith,  the 
judgment  herein  is  reversed,  and  the  case  is 
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remanded  to  the  district  court  of  Iiewia  and 
Clark  county  for  a  new  triaL 
Reversed  and  remanded. 

BRANTLY,   C.   J.,   being  absent,  takes  no 
part  in  the  foregoing  decision. 


WORDEN   V.   M0RI6EAU.     (No.  4126.) 

(Supreme  Court  of  Montana.    May  19,  1920.) 

I.  Bankruptcy  «=>303(I)-Fact«  which  must 
be  proved  In  suit  to  set  aside  preference 
stated. 

A  trustee  in  bankruptcy  suing  to  set  aside 
as  a  preference  a  conveyance  by  the  bankrupt 
In  consideration  of  a  pre-existing  debt  must 
show  by  a  fair  preponderance  of  the  evidence 
that  defendant 'knew  the  bankrupt  was  insol- 
vent at  the  time  of  transfer  and  was  indebted 
to  other  persons  and  did  not  have  sufficient 
other  property  to  satisfy  all  of  them,  or  show 
facta  sufficient  to  put  a  reasonable  prudent 
man  upon  inquiry. 

2.  Bankruptcy  «=>303(3)  —  Evidence  held  to 
sustain  bona  fldes  oj  transfer  attacked  as 
preference. 

In  a  suit  by  a  trustee  in  bankruptcy  to  eet 
aside  as  a  preference  a  conveyance  by  the  bank- 
rupt to  his  brother  in  consideration  of  a  pre- 
existing debt,  evidence  held  sufficient  to  sustain 
the  bona  fldes  of  the  transfer. 

Aw)eal  from  District  Court,  Sanders  Coun- 
ty;  R.  Lee  McCuIloch,  Judge. 

Action  by  H.  O.  Worden,  trustee  of  EU 
Morlgeau,  bankrupt,  against  Joseph  Mori- 
geau.  From  a  judgment  for  defendant  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

WllUam  Wayne,  of  Missoula,  for  appellant 
HaU  &  Whitlock,  of  Missoula,  for  respond- 
ent 

COOPER,  J.  TMs  acUon  was  Instituted  In 
the  court  below  by  aK>ellant,  as  trustee  In 
bankruptcy  of  Ell  Morigeau,  who  received 
patent  for  his  Indian  allotment  embracing  the 
west  half  of  the  northwest  quarter,  and  the 
southeast  quarter  of  the  northwest  quarter, 
of  section  25,  township  17  north,  range  21 
west  of  the  Montana  meridian,  situated  in 
Sanders  county,  on  August  26, 1912.  By  deed 
dated  December  16,  1913,  recorded  on  the 
31st  day  of  that  month,  the  consideration  be- 
ing a  pre-existing  indebtedness  amounting  to 
the  sum  of  $12,000,  £11  conveyed  the  land  so 
patented  to  bis  brother  Joseph  Morigeau. 
On  February  13  following,  Mi  Morigeau  filed 
his  petition  to  be  declared  a  bankrupt;  the 
approved  claims  against  his  estate  amount- 
ing to  the  sum  of  $8,833.85,  $2,944.76  of  which 
originated  after  the  date  of  the  Issuance  of 
patent     As  will  be  observed,  the  conveyance 


was  made  within  four  monttta  ptlor  to  the 
filing  of  the  petition  in  bankmptcy.  The  dis- 
trict court,  aided  by  the  finding  of  a  Jury  de- 
claring that  the  defendant  Joseph  Morlgean, 
did  not  have  "reasonable  cause  to  believe 
that  the  enforcement  of  said  transfer  would 
effect  a  preference  in  bis  favor,"  found  for 
the  defendant,  entered  Judgment  In  his  favor 
validating  the  transfer,  and  denied  plalntUTs 
motion  for  a  new  trial.  From  the  Judgment 
and  order  so  made,  this  appeal  Is  prosecuted. 
[1]  It  Is  appellant's  contention  that  the 
agreed  statement  of  facts  admits  all  of  the 
elements  of  a  voidable  transfer,  save  two, 
to  wit:  The  Insolvency  of  the  bankrupt  at 
the  time  of  the  transfer,  and  that  the  grantee 
had  "reasonable  cause  to  believe  that  Che  en- 
forcement of  sudi  •  •  •  transfer  would 
effect  a  preference."  The  frailty  of  appel- 
lant's contention  lies  in  the  failure  of  the 
evidence  to  show  that  Joseph  Morigeau  knew 
his  brother  Ell  was  insolvent  at  the  time 
of  the  transfer ;  knew  that  he  was  then  In- 
debted to  other  p^sons  than  himself,  or.  It 
be  owed  debts  other  than  those  due  defend- 
ant, that  he  did  not  have  sufficient  other  prop- 
erty to  satisfy  all  his  creditors.  Tbese  fticts 
the  trustee  Is  bound  to  establish  by  a  fair 
preponderance  of  the  evidoice  before  a  trans- 
fer of  this  character  can  be  avoided.  This 
is  the  spirit  of  the  Bankruptcy  Act  (T7.  B. 
Comp.  St  i§  9585-9656). 

"By  the  statute's  very  words,"  says  the  Su- 
preme Court  of  the  United  States  in  Pyle  v. 
Texas  Transport  &  Terminal  Co.,  238  U.  S. 
90,  35  Sup.  Ct.  667,  50  L.  Ed.  1216,  "in  order 
to  set  aside  such  a  transfer  and  recover  the 
property  it  must  appear  that  'the  person  receiv- 
ing it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  bad  reasonable  cause 
to  believe  tliat  it  was  intended  thereby  to  give 
a  preference.'  Whether  such  'reasonable  cause 
to  believe'  existed  is  a  question  of  fact  and  the 
burden  of  proof  is  upon  the  trustee."  Grant 
V.  National  Bank,  97  TJ.  S.  80,  24  Ll  Sid.  971; 
Barbour  v.  Priest,  103  V.  S.  203,  26  L.  Ed. 
478;  Coder  v.  Arts,  213  U.  S.  233,  29  Sup.  Ct 
436,  63  L.  Ed.  772,  16  Ann.  Cas.  1006;  Wright 
V.  Sampter  (D.  C.)  152  Fed.  196;  Calhoun 
County  Bank  v.  Cain,  82  C.  C.  A.  114, 152  Fed. 
983;  2  Remington  on  Bankruptcy,  sec.  1404; 
MarshaU  v.  Kevins,  242  Fed.  476, 155  0.  0.  A. 
252. 

« 

This  court  In  the  recent  case  of  De  Forrest 
V.  Crane  &  Ordway  Co.,  55  Mont.  494,179  Pac. 
292,  had  occasion  to  consider  a  question  sim- 
ilar to  the  one  under  discussion,  and  in  Its 
disposition  made  use  of  this  language: 

"Though  a  transfer  is  made  w^ch  amounts  to 
a  preference,  yet  it  is  not  unlawful  within  the 
meaning  of  section  60b  [of  the  Bankruptcy  Act 
(32  TJ.  S.  Stat  at  Large,  799)],  unless  the 
creditor  receiving  it  had  reasonable  cause  to 
believe  that  the  debtor  intended  thereby  to  give 
him  a  preference;  that  is,  to  pay  him  a  larger- 
percentage  of  his  claim  than  others  would  re- 
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ceiTe.  Am  pointed  out  hj  the  court  in  Pirie  r. 
Chicsiro  I^tle  &  Tru«t  Co.,  supra  [182  U.  S. 
438],  if  reasonable  cause  for  this  belief  does  not 
exist,  the  preference  cannot  be  recovered  from 
the  creditor  by  the  trustee." 

The  plaintiff  In  this  case  could  not  bope 
to  prevail  until  be  had  established  I^  a  fair 
preponderance  of  the  evidence  these  condi- 
tions: The  insolTency  of  the  bankrupt  at 
tSie  time  the  deed  was  given;  knowledge  of 
insolvency  on  the  part  of  the  transferee  suffi- 
cient to  put  a  reasonably  prudent  man  upon 
inquiry;  and  the  existence  of  other  credi- 
tors of  the  same  class  against  whom  the 
conveyance  would  operate  unequally  by  allot- 
ting to  them  a  lesser  percentage  on  their 
debt  than  the  defendant  would  receive  by 
reason  of  the  security  given.  In  Grant  v. 
National  Bank,  supra,  this  language  Is  used 
by  Mr.  Justice  Bradley: 

"It  is  not  enough  that  a  creditor  has  some 
cause  to  suspect  the  insolvency  of  his  debtor; 
but  he  must  have  such  a  knowledge  of  facts 
as  to  induce  a  reasonable  belief  of -his  debtor's 
insolvency,  in  order  to  invalidate  a  security 
taken  for  his  debt." 

The  test  of  the  sufficiency  of  the  evidence 
does  not  rest  upon  the  assertions  by  eitiher 
iwrty  of  his  Intent  or  belief,  but  on  Infer- 
ences which  may  fairly  arise  from  the  facts 
In  evidence.  Hamlltcm  Nat  Bank  v.  Bal- 
«omb,  177  Fed.  165,  100  C.  G.  A.  676.  Finan- 
cial embarrassment  does  not  neoeesarlly 
amount  to  Insolvency.  In  re  Bartlett  (D.  C.) 
172  Fed.  679.  Something  more  than  suspi- 
cion Is  necessary  to  put  a  reasonably  prudent 
man  upon  inquiry.  Brookhelm  v.  Greenbaum 
<D.  C.)  225  Fed.  638.  In  the  latter  case  the 
court  made  use  of  these  very  pertinent  re- 
marlu : 

"It  does  not  seem  to  me  that,  in  case  of  a 
man  who  concededly  did  business  in  such  an  un- 
businesslike way  as  this  bankrupt,  shortness 
of  cash  and  absence  of  free  capital,  continuing 
for  so  long  a  period  of  time  without  any  insol- 
vency, ought  to  be  enough  to  put  on  inquiry 
all  those  who  dealt  with  liim.  It  must  be  re- 
membered that  something  more  than  suspicion 
la  necessary.  Stucky  v.  Masonic  Savings  Bank, 
106  V.  8.  74,  2  Sup.  Ct.  219,  27  L.  Ed.  640; 
<3rant  v.  National  Bank,  97  U.  S.  80,  24  L.  Ed. 
971;  Sharpe  v.  Allender,  170  Fed.  689,  96  C. 
C.  A.  104  (O.  C.  A.  3d  Cir.) ;  J.  W.  Butler  Pa- 
per Co.  V.  Ooembel,  143  Fed.  296,  74  G.  G.  A. 
433  fO.  O.  A.  6th  Cir.) ;  Re  GoodhUe  (D.  C.) 
130  Fed.  471.  These  cases  all  decide  that  it  is 
not  enough  that  the  bankrupt  is  in  temporary 
straits  and  the  debt  overdue." 


[2]  The  law  recognizes  In  every  person  the 
right  of  absolute  dominion  over  his  property ; 
and  he  may  dispose  of  It  at  will,  so  long  as 
be  is  able  to  meet  his  obligations  as  they  fall 
due.    But  when  he  reaches  a  state  of  finan- 
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dal  disability  equivalent  to  what  ttie  Bank- 
ruptcy Law  terms  insolvency,  he  Is  preclud- 
ed from  making  a  transfer  of  his  property, 
or  a  payment  to  a  creditor  that  will  give  to 
one  creditor  an  advantage  not  afforded  to 
all  of  the  same  class.  Unless,  therefore,  the 
evidence  establishes  that  the  transfer  In 
question  was  taken  by  Joseph  Morlgeau  un- 
der circumstances  not  Justified  by  the  law  as 
above  stated,  the  Judgment  of  tbe  district 
court  was  right  and  must  be  affirmed.  In 
dealing  with  these  considerations  It  most  be 
remembered  that  the  bankrupt  and  the  de- 
fendant lived  a  distance  of  more  than  25 
miles  apart;  that  they  seldom  met;  that 
they  were  both  Indians  and  wards  of  the  fed- 
eral government,  and — as  the  testimony  Im- 
plies— Eli  had  no  more  capacity  for  keeping 
track  of  his  accounts  than  could  be  expected 
of  the  average  Indian  of  bis  class ;  so  that  it 
Is  hardly  to  be  expected  that  be  could  or 
did  Impart  to  his  brother  a  knowledge  of  his 
affairs  sufficient  to  create  In  his  mind  the 
degree  of  apprehension  the  law  demands. 
These  conclusions  are  fairly  deduclble. 

The  evidence  relied  upon  by  appellant  to 
upset  tihe  findings  and  Judgment  of  the  Jury 
and  the  court  Is  marshaled  In  his  brief  as 
follows: 

"From  1910  to  December,  1913,  he  (defend- 
ant) had  been  letting  the  bankrupt  have  money 
until  the  bankrupt's  indebtedness  had  grown  to 
the  large  sum  of  approximately  $12,000.  Dur- 
ing these  years  he  had  been  sued  at  law  on 
notes  which  he  bad  signed  with  or  for  the 
bankrupt.  On  the  occasion  of  the  bringing  of 
this  action,  Mr.  Yiolette,  the  plaintiFs  attor- 
ney, went  to  the  home  of  the  defendant  and  the 
two  rode  together  from  Plains  to  Missoula, 
Mont.,  on  January  24,  1912,  and  Mr.  Violette 
testified,  'He  told  me  on  that  trip  to  Missoula— 
we  sat  together  all  the  way  down — of  Eli's  fi- 
nancial troubles  and  gave  me  a  history  of  these 
troubles.'  We  were  coming  down  on  the  train 
to  settle  the  suit  that  was  brought  with  one 
of  the  defendants;  that  was  the  reason  he  was 
coming  in  to  see  if  he  could  settle,  and  on  the 
train  he  discussed  Eli's  financial  troubles  and 
his  financial  condition  with  me.  We  talked 
about  it  most  all  the  way.  He  told  me  then 
that  likely  he  would  have  to  pay  this,  that  Ell 
was  broke,  that  he  could  not  pay  his  debts, 
that  he  owed  other  people,  that  was  tbe  sub- 
stance of  what  he  said.  The  sheriff,  who  serv- 
ed the  papers  in  the  suit  referred  to,  came  back 
from  the  defendant's  home  to  Plains  with  the 
defendant,  and  during  this  trip  the  defendant 
told  the  sheriff  'that  it  was  not  his  own  per- 
sonal debt  but  that  it  was  Eli,  that  he  went  on 
a  note  with  him  at  the  Western  Montana  Na- 
tional Bank,  and  he  said  he  would  go  in  with 
me  and  try  and  settle  it  up  in  some  way;  he 
said  Eli  seemed  to  b«  in  quite  a  little  difficulty 
financially.'  •  •  •  The  defendant  told  the 
witness  that  'Eli  owed  him  other  money  and  that 
Eli  'was  kind  of  hard  up  and  owed  quite  a  lit- 
tle.' Also,  'He  mentioned  owing  other  people 
and  something  to  the  effect  that  Eli  was  in  bad 
shape  financially.' " 
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The  defendant  himself  testified  that — 

"In  1912  he  went -to  the  bankrupt  and  told 
him  that  if  he  kept  on  loaning  him  money  he 
would  be  broke.  Q.  And,  Mr.  Morigean,  what 
made  you  say  that  to  Eli?  A.  Well,  sir,  my 
money  was  going,  and  I  could  not  see  a  pros- 
pect on  his  side  where  it  was  going.  He  was  a 
brother  of  mine,  and  I  said  a  whole  lot,  and 
I  thought  that  wonld  let  him  see  a  little  where 
I  got  off  at" 

Again  the  witness  was  asked  and  testified 
as  follows: 

"Q.  Well,  what  did  yon  think,  Mr.  Morigeau, 
about  the  idea  of  his  getting  so  heavily  in  debt 
to  you,  up  to  $12,000?  A.  WeU,  sir,  after  I 
was  in  so  much  I  thought  I  might  as  well  stay 
with  it  and  go  broke;  it  is  hard  to  refuse." 

And  again: 

"Q.  Now,  Mr.  Morigeau,  when  you  decided 
you  would  take  this  property  from  Eli  in  pay- 
ment of  everything  he  owed  you,  how  much 
did  yon  think  the  property  worth?  A.  I 
thought  I  was  getting  30  cents  on  a  dollar  and 
I  might  as  well  take  that  as  nothing.  Q.  Might 
as  well  take  that  as  nothing?  A.  Yes,  and  I 
don't  believe  it  is  worth  any  more  to-day." 

Hla  further  testimony  was  that,  when  he 
took  the  deed,  he  knew  of  no  other  debts 
for  which  Ell  was  liable;  that  he  supposed 
at  the  time  that  no  other  claims  than  his  own 
existed  against  him ;  that  he  did  not  ask  Eli 
about,  his  financial  affairs,  and  no  informa- 
tion came  to  him  regarding  them  from  Eli 
or  from  any  other  source.  The  testimony  of 
Mr.  VIolette  and  the  sheriff,  Mr.  Moser,  re- 
ferred to  occurrences  of  two  years  prior  to 
the  giving  of  the  transfer  by  Eli,  and  in  the 
very  nature  of  things  could  shed  but  little 
light  on  the  financial  condition  of  the  bank- 
rupt at  the  time  of  the  giving  of  the  transfer 
to  the  defendant.  It  Is  not  disclosed  by  the 
record  that  Joseph  believed  that  the  money 
advanced  by  him  to  Eli  was  not  applied  to 
the  discharge  of  other  indebtedness  owing 
by  him ;  nor  that  the  taking  of  the  transfer 
would  give  him  an  advantage  over  other 
creditors  of  Eli  of  the  same  class.  On  these 
and  other  questions  the  Jury  reached  a  con- 
clusion which  the  trial  court  approved.  On 
the  whole,  we  are  convinced .  that  the  evi- 
dence sufficiently  preponderates  in  favor  of 
the  bona  fides  of  the  transfer  to  fully  Justify 
the  verdict  and  to  sustain  the  Judgment  ap- 
pealed from. 

The  Judgment  and  the  order  denying  a  new 
trial  are  afilrmed. 

Affirmed. 

HOLLOWAY,  HURLT,  and  MATTHEWS, 
JJ.,  concur. 

BBAMTLT,  O.  J.,  being  absent,  takes  no 
part  in  ttie  foregoing  decision. 


WILLIS  V.  PILOT  BUTTE  MINING  CO.  et  al. 
(No.  4542.) 

(Supreme  Court  of  Montana.    May  8,  1920.) 

1.  Master  and  servant  ^s>4I8(l)— Compeaaa- 
tlon  Act  unconstitutional  In  attempting  to 
confer  en  Supreme  Court  Jnrisdiotlon  to  try 
cause  anew. 

Workmen's  Compensation  Act,  {  22(d),  is 
unconstittitional  in  so  far  as  attempting  to  con- 
fer on  Supreme  Court  jurisdiction  to  try  com- 
pensation case  anew  on  appeal  from  district 
court  as  though  matter  was  originally  before  it. 

2.  Master  and  servant  4=9417(1)— Compensa- 
tion Act  provision  that  trial  la  district  omrt 
shonld  be  do  novo  ooMtltntlonal. 

District  conrta  being  conrts  of  original  jv- 
risdiction,  it  was  within  constitutional  power 
of  Legislature  to  provide  in  Workmen's  (Com- 
pensation Act,  i  22(b),  that  trial  of  a  compen- 
sation case  in  district  court  should  be  de  novo, 
but  power  given  court  is  tliat  of  review  rather 
than  a  trial  anew,  particularly  in  view  of  aec- 
tion  20(h). 

3.  Appeal  and  error  «s>IOI2(l)  —  Saprene 
Court  reverses  findings  only  where  evidence 
clearly  against  them. 

Supreme  Conrt  will  not  reverse  findings  of 
district  conrt  except  where  evidence  clearly 
preponderates  against  them. 

4.  Master  and  servant  ®=9273— Compensation 
held  allowable  for  death  of  employii  killed 
after  altercation. 

Where  night  foreman  in  mine,  with  author- 
ity over  station  tender,  was  accused  of  trying 
to  frame  him  up  for  discharge  as  he  had  done 
another  employ^,  and  then  ordered  tender  to 
signal  for  cage  to  be  raised  to  next  level  of 
mine,  but  cage  went  to  surface,  where  foreman 
attacked  tender,  and  after  assault  and  when 
tender  had  desisted  from  pursuit  shot  him,  ten- 
der's widow  is  entitled  to  compensation  under 
Workmen's  Compensation  Act  for  herself  and 
child. 

Appeal  from  District  Court,  Silver  Bow 
County;   Jos^h  R.  Jackson,  Judge. 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Martha  Willis  for  compensation 
for  the  death  of  her  husband,  W.  A.  Willis, 
the  employ^,  opposed  by  the  Pilot  Butte 
Mining  Company,  the  onployer,  and  Qie 
.^tna  Life  Insurance  Company,  the  insurer. 
Compensation  was  awarded  by  the  Indos- 
trial  Accident  Board,  the  award  affirmed  by 
the  district  court,  and  from  its  Judgment  the 
employer  and  insurer  appeal.    Affirmed. 

Frank  &  Oainee,  of  Butte,  for  appellants. 
H.  A.  Tyvand,  of  Butte^  for  respondent. 

MATTHEWS,  J.  On  March  20, 1016,  W.  A. 
Willis,  whUe  employed  as  station  tender  for 
appellant  mining  company,  was  shot  by 
Nathan  Brooks,  mine  foreman  for  said  com- 
pany, and  thereafter  died.    Willis  was  sub- 
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}ect  to  Uw  prorlsloBB  of  tlie  Workmen's  Com- 
pensation Act,  and  respondent,  for  berself 
and  her  minor  child,  filed  with  the  Indns- 
trial  Accident  Board  her  proof  of  Injury 
and  death,  and  application  for  compensation. 
Two  separate  hearings  wer^  had  before  the 
board,  and  on  August  30,  1919,  award  was 
made  in  accordance  with  the  application. 
The  company  and  Its  insurance  carrier  ap- 
pealed to  the  district  court  of  SUver  Bow 
county,  and,  after  a  bearing,  the  conrt  found 
in  favor  of  respondent  and  entered  judgment 
In  accordance  with  the  award  made  by  tlie 
board.  The  matter  is  before  ns  on  an 
appeal  from  the  Judgment  of  the  district 
court. 

It  was  in  the  district  court,  and  is  here, 
conceded  that  the  death  of  Willis  resulted 
from  an  accident  or  fortuitous  event  arising 
In  the  course  of  his  employment,  and  the 
only  question  presented  Is:  Did  the  Injuries 
resisting  hi  the  death  of  WiUls  arise  "out  of 
his  employment? 

We  are  asked  to  try  the  case  anew  and, 
disregarding  the  findings  of  the  board  and 
of  the  trial  court,  to  determine  the  ques- 
tion BO  presented,  as  an  original  proceeding, 
on  the  record  made  In  the  district  conrt  and 
before  the  board,  as  provided  in  section  22 
(d)  of  the  Compensation  Act  (chapter  96, 
Laws  of  1915),  which  section  reads  as  fol- 
lows: 

"Either  the  board,  or  the  appellant  [appli- 
cant], or  any  adversary  party,  if  there  be  one, 
may  appeal  to  the  Supreme  Conrt.  •  •  • 
When  any  snch  caase  is  so  appealed  it  *  •  • 
shall  be  tried  anew  by  said  Supreme  Conrt  up- 
on the  record  made  in  said  district  coort  and 
before  sud  board.    •    •    •  •' 

It  Is  urged  that  this  conrt  stands  In  the 
same  position  as  a  district  conrt  on  an  ap- 
peal from  a  justice's  court  and  that  the  trial 
here  is  a  trial  de  nova  But  this  cannot  hie. 
iiection  2,  art.  8,  of  our  Coustltntion,  pro- 
vides: 

"The  Supreme  Conrt,  except  as  otherwise 
provided  in  this  Constitution,  shall  have  appel- 
late jnrisdiction  only.    •    •    •" 

And  "shall  have  power  *  *  *  to  Issne  and 
to  hear  and  determine  •  •  •  snch  •  •  • 
original  and  reme^al  writs  as  may  be  neces- 
sary or  proper  to  the  complete  exercise  of  its 
appellate  Juisdiction."     Section  3,  art.  8. 

It  "sliaU  Itave  a  general  supervisory  control 
over  all.  inferior  courts,  under  such  regulations 
and  Umitationa  as  may  be  prescribed  by  law" 
(section  2,  ^rt.  8),^  and  shall  have  power  to  is- 
sne, hear,  and  dete'rmine  the  six  original  writs 
named  in  section  3  of  article  8. 

'^The  provisions  of  tliis  Constitution  are 
mandatory  and  proliibitory,  unless  by  express 
words  they  are  declared  to  be  otherwise."  Sec- 
tion 28v  art.  8>  Constitntion  of  Montana. 

In  re  Weston,  28  Mont  207,  72  Pac.  612, 
this  court  said: 

"  The  source  of  all  power  vested  in  the  Su- 
preme Conrt  Is  the  Constitution  of  the  state, 


and  in  it  mnst  be  fonnd  the  measure  of  juris- 
diction.' •  •  •  The  power  to  issue,  iiear, 
and  determine  the  six  original  writs  enumerat- 
ed above  marks  the  limit  of  the  original  juris- 
diction of  this  court." 

[1J  It  will  be  readily  seen,  therefore,  that 
the  Legislature  ,was  without  authority  to 
grant  to  this  court  Jurisdiction  to  try  the 
cause  "anew"  as  though  the  matter  was  orig- 
inally before  us,  and,  to  the  extent  that  sec- 
tion 22(d)  of  the  Compensation  Act  attempts 
to  confer  such  jnrisdiction,  it  is  imconstitu- 
tlonaL  In  the  language  of  the  opinion  in  the 
Weston  Case: 

"The  fun  measure  of  the  relief  which  may  be 
granted  is  a  review  of  the  decision  of  the  lower 
court  and  a  Judgment  of  tliis  conrt  afllrming, 
modifying,  or  reversing  the  decision.  Further 
than  Uiis  we  cannot  go." 

Sectlcm  22(b)  of  the  act  provides  that,  on 
an  appeal  to  the  district  court  from  the  judg- 
ment of  the  board,  "the  trial  of  the  matter 
shall  be  de  nova  (de  novo)/'  but  further  pro- 
vides that — 

"Upon  such  trial  the  conrt  shall  determine 
wliether  or  not  the  board  regnlarly  pursued  its 
authority,  and  whether  or  not  the  findings  of 
the  board  ought  to  be  sustained,  and  whether 
or  not  such  findings  are  reasonable  under  all 
the  circumstances  of  the  case,"  and  provides 
further,  "The  conrt  may,  upon  the  hearing,  for 
good  cause  shown,  permit  additional  evidence  to 
be  introduced,  hut,  in  the  absence  of  such  per- 
mission from  the  court,  the  cause  shall  be 
heard,  on  the  record  of  the  board  as  certified 
to  the  court  by  it,"  and  (c)  "If  the  court  shall 
find  from  snch  trial,  as  aforesaid,  that  the  find- 
ings and  conclusions  of  the  board  are  not  in  ac- 
cordance with  either  the  facts  or  the  law,  or 
that  they  ought  to  be  other  or  different  than 
those  made  by  the  board,  or  that  any  finding 
and  conclusion  or  any  order,  rule  or  require- 
ment of  the  board  is  unreasonable,  the  court 
shall  set  aside  snch  finding,  conclusion,  order. 
Judgment,  decree,  role,  or  requirement  of  said 
board,  or  shall  modify  or  change  the  same  as 
law  and  Justice  shall  require,  and  the  court 
shall  also  make  and  enter  any  finding,  conclu- 
sion, order  or  judgment  that  shall  be  required, 
or  shall  be  legal  and  proper  in  the  premises." 

[2]  As  district  courts  are  courts  of  original 
Jurisdiction,  it  was  within  the  ccmstltutlonal 
power  of  the  Legislature  to  provide  that  the 
trial  In  the  district  court  shall  be  de  novo, 
as  indicated;  but  the  power  given  the  dis- 
trict court  is  that  of  review,  rather  than  a 
trial  anew.  That  this  is  true  is  emphasized 
by    the  provisions  of   section   20(h)   that — 

"No  orders  or  decisions  of  the  board  shsU 
be  subject  to  collateral  attack,  and  niay  be  re- 
viewed or  modified  only  in  the  manner  provided 
herein." 

[3]  The  district  court  of  Silver  Bow  county 
followed  the  procedure  outlined  in  the  act, 
and  made  findings  "that  the  said  Industrial 
Accident  Board  as  far  as  it  proceeded  reg- 
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Qlarly,  pnraned  its  anthority;  tbat  the  find- 
ings of  tbe  said  Industrial  Accident  Board 
ought  to  be  sustained  and  that  Its  findings 
are  reasonable  under  all  the  circumstances 
of  the  case;  that  the  accident  to  W.  A. 
Willis,  which  resulted  in  his  death,  arose  out 
of  his  employment  for  the  Pilot  Butte  Min- 
ing Company,  and  therefore  compensation 
should  be  awarded  to  the  widow  of  W.  A. 
Willis,  Martha  Willis,  as  per  the  provisions 
of  the  Workman's  Compensation  Act,"  and 
rendered  judgment  accordingly,  without  mak- 
ing any  further  findings  in  the  premises. 
Our  duty,  then,  is  but  to  determine  whether 
the  evidence  before  the  board  clearly  pre- 
ponderates against  its  findings,  as  adopted 
by  the  court ;  If  not,  we  must  affirm  the  judg- 
ment The  rule  tliat  the  Supreme  Court 
win  not  reverse  the  findings  of  the  district 
court,  except  where  the  evidence  clearly  pre- 
ponderates against  them,  is  so  w«Il  settled 
in  this  jurlsdictlim  as  to  hardly  require  rep- 
etition. 

Willis  was  station  tender  In  appellant 
company's  mine;  Brooks,  the  night  foreman 
with  authority  over  Willis.  Just  prior  to 
tbe  shooting.  Brooks  visited  Willis  on  the 
2,600-foot  level  and  communicated  to  him  an 
order  of  the  day  foreman  that  he  (Willis) 
should  remain  on  shift  until  relieved.  Ac- 
cording to  Brooks,  an  altercation  arose  con- 
cerning his  action  in  discharging  one  Shan- 
non, Willis  accusing  him  of  trying  to  "frame 
op  on"  him  as,  he  contended.  Brooks  had 
done  on  Shannon.  Brooks  then  ordered  Wil- 
lis to  signal  for  the  cage  to  be  raised  to  the 
next  level  that  he  might  make  an  inspection 
there.  Willis  gave  some  signal  and  entered 
the  cage  with  Brooks,  which  he  had  a  ri^t 
to  do.  Whether  Willis  gave  the  correct 
signal  which  was  misunderstood  by  tbe 
engineer,  or  whether  he  gave  the  signal  to 
hoist  to  the  surface,  could  not  be  ascertained. 
The  cage  continued  to  the  surface,  and,  on 
leaving  It,  the  two  men  immediately  met  In 
perscmal  encotmter.  Who  was  the  aggressor 
Is  not  entirely  clear;  nor  is  the  evidence 
satisfactory  as  to  the  cause  of  the  trouble. 
According  to  Bro(^8'  version  of  the  affray, 
while  he  gives  no  satisfactory  explanation 
for  the  act,  "Willis  attempted  to  grab  me 
and  get  my  lamp,  which  he  finally  did";  that 
be  then  broke  away  and  ran  for  the  office. 
On  the  other  band,  Willis  being  advised  that 
he  could  not  live,  made  the  following  state- 
ment: 

"Since  I  am  going  to  die,  I  want  yon  to  know 
Just  what  happened.  We  were  coming  up  on 
the  cage  together  and,  as  we  got  off  the  cage 
on  the  surface,  Brooks  hit  me  on  the  jaw  with 
his  heavy  carbide  lamp.  I  clinched  him  and  got 
the  lamp,  but  he  broke  away  and  I  after  him 
through  the  side  door  of  the  boiler  room, 
through  into  the  engine  room.  When  I  reached 
the  front  door  of  tbe  engine  room  I  could  not 
see  him,  and  thought  to  myself  I'd  'bunch  if 
(meaning  quit).    So  I  started  for  the  dry,  and. 


just  as  I  turned  off  the  trail  to  lucre  Ua  lamp 
on  the  step  of  the  office,  Brooks  opened  the 
door  with  a  gun  in  his  liand  and  aimed  at  me. 
I  was  startled  at  sight  of  the  gun,  but  did  not 
think  he  was  going  to  'blast'  as  he  held  the  gun 
on  me  for  fully  a  minute  before  he  shot  me.  I 
backed  towards  tbe  dry,  and  he  followed  and 
shot  me  again  and  was  going  to  shoot  the  third 
time,  when 'I  said,  'Well,  I  guess  you  got  me,' 
and  I  fell."  Asked  the  question:  "Was  there 
any  other  trouble?"  Willis  replied:  "No  trou- 
ble at  all ;   he  killed  me  for  nothing,  that's  all." 

Two  witnesses  were  present  but  saw  little 
of  the  aftray,  and  their  testimony  m^ht 
easily  corrol>orate  the  theory  that  either  was 
the  aggressor.  After  the  shooting,  Willis  had 
a  cut  on  his  Jaw,  while  Brooks  had  no  mark 
on  either  bis  faoe  or  body.  It  is  significant 
that,  while  Broods  ran  to  the  office,  WUUs 
followed  at  a  walk.  This  fact  would  seem 
to  support  his  statement  that  he  was  but 
going  to  the  dry  to  change  Itls  clothes ;  had 
he  been  intent  on  continuing  tbe  combat,  It 
would  seem  that  he  would  have  sought  to 
overtake  Brooks  on  the  way  to  the  office. 

The  second  hearing  was  held  before  the 
board  some  two  years  after  <th^  death  .of 
Willis  and  after  Brooks,  had  stood  trial  for 
the  killing;  while  the  first  hearing  was  had 
t)efore  the  trial  and  whU«  Brooks  would  wish 
to  make  the  drcumstances  as  favorable  to 
himself  as  possible.  On  this  second  hearing, 
Brooks  still  exhibited  considerable  heat  on 
account  of  the  fact  that  be  was  taken  to 
the  surface  when  be  wanted  to  go  to  the 
next  level,  as  shown  by  the  following  excerpt 
from  his  testimony: 

"Q.  Do  you  remember  when  yon  first  saw 
him  that  morning?  A.  On  the  2,000  when  I 
went  to  make  my  mspection.  Q.  And  then 
you  both  came  up  'on  the  cage  together?" 
Without  farther  question  or  suggestion,  Brooks 
answered:  "We  botli  came  up  on  the  cage  to- 
gether. I  had  an  inspection  to  make,  and  he 
took  me  on  over.  He  had  no  business  going  up 
above.  His  business  was  to  hoist  rock,  and  he 
took  me  on  top.    I  did  not' want  to  go  on  top." 

It  might  be  reasonably  inferred,  taking 
tbe  statements  of  tlie  two  men  together,  that 
Brooks  was  angered  by  the  action  of  Willis 
in  taking  him  "to  the  top"  and  thus  dis- 
obeying his  directions,  and  that  the  blow 
struck  with  the  lamp  was  In  the  nature  of 
punishment  for  that  act  of  carelessness  or  dis- 
ol)edience,  and  that  what  took  place  there- 
after was  all  a  part  of  the  same  transaction, 
and  the  shooting  was  a  sequence  and  a  part 
of  this  quarrel  over  the  work.  This  was 
the  theory  of  the  board  when  It  found  that 
"the  possibility  of  quarrels  was  an  existLag 
fact,  as  evidenced  by  tbe  act  of  the  shift  boss 
hitting  him  on  the  bead  with  a  heavy  car- 
bide lamp,  apparently  because  of  a  mistake 
in  taking  the  cage  to  the  surface  when  It 
should  have  stopped  at  the  2,400-foot  level," 
^hich  finding  is  declared  by  the  district  court 
to  be  "reasonable." 
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The  board  also  found  tbat— 


"The  conrersation  about  Shannon  -would  nat- 
nmlly  be  the  reply  to  the  giying  of  this  order 
(to  remain  on  shift  until  relieved),  as  there  ii 
testimony  to  show  that  the  men  on  the  shift 
vere  more  or  less  irritated  at  the  discharging 
of  some  of  their  fellow  employes,  including 
Shannon,  by  Mr.  Brooks.  Some  significance  is 
attached  to  this  order  by  the  exclamativn  of  ths 
day  foreman,  Mr.  little,  at  the  time  of  the 
shooting.  H«  seemed  to  immediately  conclude 
that  his  order  was  the  cause  of  it."  "There  is 
not  a  particle  of  evidence  to  show  that  there 
was  any  personal  animosity  betweea  Hr. 
Brooks'and  Mr.  Willis.  In  fact,  all  the  evidence 
shows  that  Mr.  Willis  was  a  peaceably  inclined 
man.  •  •  •  Tbt  irresistible  inference  is  that 
this  fatal  quarrel  arose  from  the  work  or  em- 
ployment in  which  '^lUs  was  engaged." 

The  difficulty  In  this  and  kindred  cases 
arises  from  the  fact  that  we  must  deter- 
mine a  question  of  fact  rather  than  a  prop- 
oeition  of  law.  No  clear-cut  role  Is,  or  can 
be,  laid  down ;  each  case  must  be  decided  on 
Its  own  facts  and  attendant  drcumstances 
and  forms  no  precedent  for  future  decisions. 

"Previous  decisions  are  illustrations  of  the 
way  in  which  Judges  look  at  cases,  and  in  that 
sense  are  useful  and  suggestive;  but  I  think 
we  ought  to  beware  of  allowing  teats  or  guides 
which  have  been  suggested  by  the  courts  In  one 
set  of  circumstances,  or  in  one  class  of  cases, 
to  be  applied  to  other  surroundings,  and  thus 
by  degrees  to  substitute  themselves  for  the 
words  of  the  Act  itself."  Per  Lord  Ijorebum, 
L.  C,  Blair  v.  Chilton,  8  B.  W.  C.  C.  607,  113 
L.  T.  Eep.  (n.  s.)  514,  aff.  B.  W.  C.  C.  324,  80 
T.  L;  Bep.  623;  foot-note  76,  p.  73,  Workman's 
Compensation  Act,  a  Corpus  Juris  Treatise. 

And  the  same  Jurist,  In  KItchenham  ▼. 
Steamship  Johannesburg,  A.  C.  417,  4  B.  W. 
0.  O.  311,  said: 

"We  have  to  decide  each  case  on  the  facta 
Argument  by  analogy  is  valueless.  I  am  get- 
ting afraid  to  say  anything  more  by  way  of 
judgment  than  that  the  appeal  should  be  allow- 
ed or  dismissed,  because  what  one  says  in  one 
ease  is  used  as  an  argument  why  one  should  de- 
cide a  particular  way  in  another  case." 

However,  certain  general  rules  will  aid  In 
the  determination  of  the  question. 

In  the  case  of  Wiggins  v.  Industrial  Acci- 
dent Board,  54  Mont.  335,  170  Pac.  9,  L.  B.  A. 
1918F,  932,  Ann.  Qas.  191SEI,  1164,  this  court 
laid  down  a  general  rule  as  to  what  acci- 
dents come  within  the  provisions  of  the  act, 
as  follows: 

"Without  attempting  to  formulate  a  rule 
which  will  Include  every  Injury  within  the 
meaning  of  this  phrase,  it  is  sufficient  for  the 
purposes  of  this  appeal  to  say  that  if,  by  rea- 
son of  the  nature  of  the  employment  itself  or 
the  particular  conditions  under  which  the  em- 
ployment is  pursued,  the  workman  Is  exposed 
to  a  hazard  peculiar  to  the  employment  under 
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the  drenmstances,  and  injiuy  results  by  rea- 
son of  such  exposure,  then  It  may  be  said  fair- 
ly that  the  injury  arises  out  of  the  employment, 
or,  stated  in  different  terms,  the  workman  must 
have  been  exposed  by  his  employment  to  more 
than  the  normal  risk  to  which  the  people  of  the 
community  generally  are  subject,  in  order  that 
his  injury  can  be  said  to  arise  out  of  his  em- 
lfl»yment,"  "without  reference  to  •  •  •  fault 
and  altogether  Irrespective  of  whether,  under 
existing  laws,  actions  for  damages  would  lie." 
Lewis  and  Clark  County  y.  Industrial  Accident 
Board,  62  Mont.  0,  15S  Pac.  268,  L.  R.  A. 
19ieD,  628. 


In  the  case  of  State  ex  rel.  School  District 
V.  District  Court,  140  Minn.  470,  168  N.  W. 
555,  the  Supreme  Court  of  Minnesota  said: 

"That  under  some  drcumstances  an  Injury 
from  an  assault  is  one  caused  by  accident  aris- 
ing out  of  the  employment  Is  without  question; 
and  it  is  as  much  without  question  that  imder 
other  drcumstances  it  is  not.  When  the  nature 
of  the  emplojrment  is  such  as  naturally  to  in- 
vite assault,  or  when  the  employ^  is  exposed  to 
an  assault,  by  the  character  of  his  work,  as 
when  he  is  protecting  or  in  diarge  of  his  em- 
ployer's property,  and  the  assault  naturally  re- 
sults because  of  the  employment  and  not  be- 
cause of  something  unconnected  with  it,  so  that 
it  is  a  hazard  or  spedal  risk  of  the  work,  the 
cases  say  that  it  arises  out  of  the  employment." 
(The  court  then  summarizes  the  cases  so  hold- 
ing.) "When  the  assault  Is  unconnected  with 
the  employment,  is  personal  to  the  assailant 
and  the  one  assa\ilted,  is  not  because  the  rela- 
tion of  employer  and  employfi  exists,  and  the 
employment  is  not  the  cause,  though  it  may  be 
the  occasion,  of  the  wrongful  act,  and  may 
give  a  convenient  opportunity  for  its  execution, 
the  cases  say  that  the  Intentional  injury  does 
not  arise  out  of  the  employment  [giving  illus- 
trative cases]." 

Bradbury,  In  his  work  on  Workmen's  Com- 
pensation (Chapter  8,  art  F,  "Assaults"), 
digests  many  cases  of  assault,  clearly  demon- 
strating that  the  courts  are  In  practical  accord 
that  (1)  personal  altercations  in  no  way  con- 
nected with  the  employe's  duties  do  not  give 
rise  to  accident  arising  out  of  the  employment, 
but  that  (2)  where  the  employe  is  performing 
work  he  was  onployed  to  perform,  and  Is 
assaulted  because  of  the  work,  or  of  some 
incident  In  conntetlon  with  the  work,  or  his 
manner  of  doing  It,  and  receives  an  Injury, 
It  is  an  accident  arising  out  of  his  employ- 
ment 

Section  24(a)  ot  our  Compensatlcm  Act 
provides: 

"Whenever  this  act  or  any  part  or  section 
thereof,  is  interpret^  by  a  court  It  shall  ha 
liberally  construed  by  such  court" 

And  In  the  case  of  Shea  v.  North-Butte 
Mining  Co.,  65  Mont  522,  179  Pac.  499,  It  Is 
stated  that — 

"The  theory  of  such  legislation  Is  that  loss 
occasioned  by  jeason  of  injury  to  the  employ4 
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shall  not  be  borne  by  the  employ*  alone — as  It 
was  under  the  common-law  system — but  direct- 
ly by  the  industry  itself  and  indirectly  by  the 
public,  just  as  is  the  deterioration  of  the  build- 
ings, machinery  ftnd  other  appliances  necessary 
to  enable  the  employer  to  carry  on  the  partica- 
lar  industry." 

Among  the  Illustrative  cases  cited  by  Brad- 
bury, at  pages  589,  590,  we  find  the  follow- 
ing : 

"A  newspaper  reporter  was  directed  by  his 
employer  to  get  the  fir»t  copy  of  the  newspaper 
off  the  press  to  see  if  the  makeup  was  correct. 
He  was  forcibly  resisted  by  the  pressman,  the 
reporter  repeatedly  and  properly  attempting  to 
do  as  he  was  instructed.  When  about  to  report 
the  matter  to  his  superior,  the  reporter  was 
unexpectedly  and  without  otJier  provocation  as- 
saulted. It  was  held  that  this  was  on  acci- 
dental injury  arising  out  of  the  employment. 
(Brown  ▼.  Berkely  Daily  Gazette,  2  CaL  Ind. 
Ace.  Com.,  32,  [841].) 

"Two  workmen  had  an  altercation  in  which 
the  one  who  finally  committed  the  assault  was 
the  aggressor  and  the  employer  observing  it, 
told  them  they  would  both  be  discharged  unless 
they  desisted.  A  little  later  the  workman  who 
had  originally  been  the  aggressor  approached 
from  behind  the  other  workman  and  struck 
him  on  the  head  with  such  force  that  he  after- 
wards died.  It  was  held  that  the  accident  arose 
out  of  the  employment.  (McNiel  v.  Mountain 
Ice  Co.,  38  N.  J.  Law  J.  109,  11  N.  O.  O.  A. 
238.) 

"A  driver  told  a  fellow  workman  in  a  stable 
that  he  was  using  too  much  water  on  a  horse, 
when  the  workman  intentionally  sprinkled  some 
water  on  the  driver,  who  was  the  claimant. 
The  claimant  a  moment  later  spoke  to  the  fel- 
low workman,  who  slapped  the  claimant  on  the 
shoulder,  and  as  the  claimant  turned  around  a 
finger  of  the  fellow  workman  struck  the  claim- 
ant in  the  eye  causing  injuries  by  which  he  lost 
the  sight  of  the  eye.  It  was  held  that  there 
was  sufficient  evidence  to  sustain  a  finding  that 
the  injury  arose  out  of  the  employment.  (Heitz 
V.  Kuppert,  218  N.  T.  148,  112  N.  B.  750,  [I* 
B.  A.  1917A,  844].)" 

Numerous  other  cases  are  noted,  but  we 
will  not  cumber  this  opinion  further  by  their 
quotation. 

In  Its  final  order  the  board  says: 

"It  must  be  remembered  that  Mr.  Brooks  was 
night  foreman,  having  charge  of  the  property 
and  employes  of  the  Pilot  Butte  mine,  at  the 
time  of  the  accident,  and  that  he  stands  In  the 
position  of  the  employer.  What  he  knew  and 
did  was  really  what  the  employer  knew  and  did. 
In  support  of  this  view  is  the  case  of  Kinsel 
V.  North  Butte  Mining  Co.,  44  Mont.  445,  120 
Pac.  797.  Part  of  the  opinion  in  point  on  this 
question  is  as  follows:  'The  evident  purpose 
was  to  show  that  Wells  was  a  vice  principal. 
He  was  engaged  in  performing  a  primary  ab- 
solute and  unassignable  duty  of  the  master. 
*  *  *  This  fact  in  itself  takes  him  out  of 
the  category  of  fellow  servants  and  makes  him 
a  vice  principal.  •  •  ♦  His  negligent  act 
was  that  of  the  master  itself.' " 


There  seems  to  be  Bome  anttiOTlty  toe  an 
additional  exception  to  the  rule  that  ordi- 
narily assault  cases  do  not  form  the  basis 
for  an  award  when  there  la  a  difference  in 
rank  between  the  employ^  assaulted  and 
the  assaulting  employ^.  Thus  in  the  case  of 
Metropolitan  Bedwood  Co.  t.  Industrial  Acci- 
dent Board  (Gal.  App.)  182  Pac.  315,  after 
stating  the  general  rule,  the  court  continues: 

"A  second  exception  is  also  noted  In  the  cases 
cited  which  arises  •  •  *  where  the  injured 
employ^  was  the  superior  in  rank  to  the  one 
causing  his  injuries,  the  assault  arising  out  of 
an  attempted  exercise  of  discipline  on  the  part 
of  the  superior  employ&" 

It  would  seem  that,  If  such  a  case  con- 
stitutes an  exception  to  the  rule,  the  con- 
verse would  also  be  true^  and  an  exception 
would  exist  where,  under  like  conditions,  la- 
jtury  resulted  to  the  employ^  sought  to  be  dis- 
ciplined. 

A  case  similar  to  that  just  noted  is  Polar 
Ice  Co,  V.  Mulray  (Ind.  App.)  119  N.  B.  149, 
where  the  facts  were  that  Mulray  was  a 
bookkeeper  charged  wltlh  the  duty  of  keeping 
a  record  of  outgoing  merchandise  and  the 
returns  made  by  the  drivers,  and  collecting 
for  shortage;  a  driver,  being  angered  over 
an  attempted  collection,  caused  trouble  in 
the  ofiSce,  when  Mulray  drove  him  off  with 
a  revolver,  shooting  several  times  over  his 
head ;  the  driver  returned  armed  and  killed 
Mulray.  The  court  In  closing  its  opinion 
said: 

"While  It  may  be  said  that  the  Inference  that 
the  unfortunate  accident  in  the  case  was  the  re- 
sult of  a  risk  reasonably  incident  to  Mulray's 
employment,  and  therefore  arose  out  of  his  em- 
ployment, it  is  not  the  only  inference  which 
might  be  drawn  from  the  evidence,  yet  it  is  a 
very  reasonable  one,  and  since  the  Industrild 
Board  has  so  concluded,  we  are  required  to  up- 
hold the  award." 

[4]  Here  the  Inference  might  be  drawn  that 
tjhe  trouble  between  Willis  and  Brooks  arose 
on  account  of  a  feeling  of  enmity  between 
Willis  toward  Brooks  by  reason  of  the  dis- 
charge of  Shannon,  or  a  feeling  that  Brooks 
was  attempting  to  seek  excuse  for  his  dis- 
charge ;  or  it  might  be  inferred,  as  It  was  by 
the  board,  that  Brooks  was  the  aggressor  In 
the  affray  because  of  his  anger  toward  Willis 
for  carrying  him  to  the  surface  when  he  did 
not  want  to  go  above  the  2,4(X>-foot  level,  and 
tbat  what  took  place  thereafter  was  all  a 
part  of  the  same  transaction,  resulting  finally 
in  the  death  of  Willis,  as  a  result  of,  and 
arising  out  of,  his  employment.  Assuming 
that  such  were  the  facts,  under  the  author- 
ities and  sound  reasoning,  his  widow  should 
be  awarded  compensation  for  herself  and 
child ;  and  the  board  having  so  found,  which 
finding  was  declared  by  tbe  district  court, 
on  review,  to  be  reasonable,  we  are  of  the 
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asiBUm  that  the  Judgment  of  the  district 
court  should  be  affirmed. 
Affirmed. 

HOLLOWAY,  HUKLY,  and  COOPER,  JJ., 
concur. 

BRAMTLX,  C.  J.,  being  absent,  takes  no 
part  In  the  foregoing  decision.  ■ 


STATE  ex  rel.  LYMAN  v.  STEWART,  Gov- 
ernor, et  al.    (No.  4577:) 

(Supreme  Court  of  Montana.    May  8,  1920.) 

1.  States  <8=»II4— May  engage  la  business  of 
operating  grain  elevator. 

The  state  may  lawfully  engage  in  the  busi- 
ness of  operating  a  grain  elevator  or  another 
rimilar  business  for  the  benefit  of  the  public; 
such  action  not  being  probiblted  by  the  Consti- 
tution. 

2.  Conatltirtlonal  law  4=92fr— Legislature  pos- 
sesses sovereign  lawmaking  power  subjeot  to 
oonstitutional  limitation. 

Subject,  to  conatitntional  limitation,  the  Leg- 
islature possesses  all  the  poVer  of  lawmaking 
which  Inheres  in  any  independent  sovereignty. 

3.  States  «=»!  1 4— Constitutional  anthorlzatlon 
held  to  Include  operation  of  grain  erevator 
ky  state. 

Under  Const,  art  10, 1 1,  the  state  may  es- 
tablish and  operate  any  sort  of  an  institution 
which  the  Legislature  may  determine  the  pub- 
lic good  requires,  including  that  of  a  grain 
elevator. 

4.  Taxation  «=>40(e)— Tax  levy  on  agrieultnr- 
al  lands  for  support  of  state-owned  grain  ele- 
vator lieid  not  to  vioiato  oonsMtational  uni- 
formity. 

Laws  1917,  c.  160,  supplemented  by  Laws 
1919,  c.  204,  relating  to  bond  issues  for  the  con- 
struction of  terminal  grain  elevators,  and  pro- 
viding for  a  tax  levy  on  "lands  agricultural  in 
character,"  does  not  violate  the  uniformity  pro- 
vision of  the  Constitution. 

i.  Statutes    «=347— Statute    making    "agrleni- 
tural  lands"  liable  for  taxation  for  support  of 
state-owned  grain  elevator  held  not  uncertain; 
"agriculture";  "agricultural  in  character." 
Under  Laws  1917,  c.  160,  supplemented  by 
Laws  1919,  c.  204,  relating  to  bond  issues  for 
construction  and   maintenance  of  state-owned 
terminal  grain  elevators,  and  providing  for  a 
tax  levy  on  lands  agricultural  in  character,  the 
words  "agricultural  in  character"  are  sufficient- 
ly definite  and  certain  to  enable  the  assessing 
officers  to  determine  what  particular  lands  shall 
be  listed  for  taxation,  the  term  lands  "agricul- 
tural in  character"  being  synonymous  with  agri- 
enltnral  lands,  "agriculture"  being  the  art  or 
science  of  cultivating  the  ground. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Agricultural  Lands.] 


6.  Statae  «=bM6— Statnta  oreatlng  state  delit 
without  providing  for  payment  is  nnoonstitn- 
tienal. 

A  statute  creatiog  a  state  debt,  without  pro- 
viding for  the  levy  of  a  tax  for  its  payment,  is 
void  under  Const  art  13,  S  2. 

7.  States  «s»ll6— Statute  held  snffloient  to 
provide  for  taxes  to  purehase  and  maintain 
atate-owned  grain  elevator. 

Laws  1917,  c  160,  |  4,  held  sufficiently  to 
provide  for  the  levy  of  a  tax  for  the  purchase 
and  maintenance  of  a  atate-owned  terminal 
grain  elevator.  •    . 

8.  Censtltntlonal  law  «=>48— Constttntlonaiity 
of  statute  will  be  sustained  unless  It  appears 
beyond  a  reasonable  doubt  to  be  nnoonetltn- 
tlonaL 

The  courts  will  sustain  the  eonstitutionalitr 
of  the  law  unless  it  appears  beyond  a  reasona- 
ble doubt  to  be  unconstitutional. 

9.  Constltntional  law  «=970( I)— Courts  will  not 
determine  whether  legislative  prevision  for 
tax  levy  Is  eulDoient  for  purpose  contem- 
plated. 

Whether  a  tax  levy  provided  by  the  Legis- 
lature for  the  purpose ,  and  maintenance  of 
state-owned  terminal  grain  elevators  is  suffi- 
cient to  meet  the  obligation  of  the  state  is  a 
legislative  question  with  which  the  court  has 
nothing  to  .do,  and,  in  the  absence  of  a  showing 
of  insufficiency,  it  will  be  presmned  to  be  ample. 

Qrigbial  application  for  Injunction  by  the 
State,  on  relation  of  B.  F.  Lyman,  against 
Samuel  V.  Stewart,  Oovemot,  and  others. 
Dismissed  on  demurrer. 

Pray  &  Callaway,  of  Great  Fails,  for  re- 
lator. 

S.  O.  Ford,  Atty.  (Sen.,  and  Frank  Woody, 
Asst  Atty.  Gen.,  t<«  respondents. 

MATTHEWS,  X  This  Is  an  original  ap- 
plication for  an  Injunction  to  restrain  the  re- 
spondent board  of  examiners  from  Issuing 
and  selling  on  behalf  of  the  state  bonds  to 
the  amount  of  $250,000  in  excess  of  the  con- 
stltutional  limit  and  over  and  above  any 
bonded  indebtedness  heretofore  incurred  by 
the  state,  authorized  by  chapter  160  of  .the 
Laws  of  the  Fifteenth  Legislative  Assembly, 
supplemmted  by  chapter  204  of  the  Laws  of 
the  Sixteenth  Legislative  Assembly,  to  pro- 
cure funds  for  purchasing  or  building  a 
terminal  grain  elevator,  with  the  necessary 
equipment,  at  Great  Falls,  Mont,  to  be  con- 
trolled and  operated  by  the  state  and  used 
for  the  storage  and  marketing  of  grain  pur- 
chased in  Montana.  Chapter  160  in  terms 
provides  for  the  submission  to  the  qualified 
electors  of  the  state,  at  the  following  general 
election,  of  the  question  of  the  Issuance  of 
such  bonds.  So  far  as  pertinent  here,  the 
following  Is  an  epitome  of  its  provisions: 

Section  ■!  authorizes  the  state  board  of  ex- 
aminers to  issue  bonds  In  the  name  of  tho 
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state  of  Montana  to  the  amount  of  $260,000 
-for  the  purpose  above  specified. 

Section  2  provides  that  the  bonds  shall  be 
Issned  In  denominations  of  $1,000  each,  that 
fliey  shall,  beqome  due  in  ten  years  from  the 
date  of  their  Issuance,  redeemable  and  paya- 
ble,- howerer,  at  the  option  of  the  state  at 
-any  time  after  five  years  from  the  date  there- 
of at  any  interest  paying  period,  and  that' 
.they  shall  bear  interest  at  a  rate  of  not  to 
exceed  5  per  cent,  per  annum,  payable  semi- 
annually on  June  and  December  15  of  eacb 
year,  at  the  ofiSce  ot  the  state  treasurer. 

Section  4  provides: 

"The  state  bonrd  of  examiners-  shall  make 
a  charge  of  not  more  than  two  and  one-half 
(2V^)  cents  per  buBhel  for  grain  stored  in  the 
terminal  elevator, and  the  money  so  received 
after  paying  the  expense  of  maintaining  the 
terminal  elevator  shall  be  paid  into  the  state 
treasury  and  credited  to  a  separate  fund  des- 
ignated as  the  'terminal  elevator  fund,'  and  said 
fund  shall  be  used  exclusively  for  the  payment 
of  the  interest  and  redemption  of  such  termi- 
nal elevator  bonds  herein  provided  for.  If  the 
money  so  paid  into  the~  'terminal  elevator  fund' 
is  not  snfficlent  to  pay  the  semiannual  interest 
on  the  bonds  and  the  redemption  thereof,  then 
and  in  that  event  there  shall  be  levied  annually 
not  exceeding  one-half  (^)  of  a  mill  on  the  dol- 
lar on  all  lands,  agricultural  in  character,  which 
said  tax  when  collected  by  the  county  treasurer 
shall  be  accounted  for  and  paid  over  to  the 
state  treasurer  to  be  by  the  state  treasurer  held 
in  the  'terminal  elevator  fund,'  which  fnnd  aball 
be  used  exclusively  for  the  payment  of  the  in- 
terest on  such  bonds  and  for  the  redemption 
thereof." 

Section  5  directs  the  county  assessors  of 
the  several  counties  of  Montana,  commenc- 
ing with  the  year  In  which  the  bonds  are  is- 
sued and  continuing  so  long  as  'such  bonds, 
or  any  part  of  them,  or  any  Interest  there- 
on, shall  remain  unpaid,  shall  designate  upon 
the  assessment  roll  the  lands  subject  to  the 
tax. 

Chapter  201  above  (Laws  of  1919,  p.  486), 
provides  for  the  appointment  of  a  board  of 
managers  for  the  elevator,  prescribing  their 
powers  and  duties,  and  providing  for  the  lo- 
cation, construction,  maintenance,  and  oper- 
ation of  the  elevator,  and  for  the  Issuance  of 
bonds  by  the  state  board  of  examiners  under 
the  authority  conferred  by  the  people  by 
their  vote  under  chapter  150  at  the  general 
election  in  November,  1918.  Section  5  is  as 
follows: 

"Upon  completion  of  such  study  and  investi- 
gation and  having  decided  upon  a  workable 
plan  for  the  construction  and  Buccessful  opera- 
tion of  said  terminal  elevator  and  within  sixty 
days  after  its  organization,  the  board  of  man- 
agers shall  notify  the  state  board  of  examiners 
that  it  is  ready  to  proceed  with  the  construction 
of  said  terminal  grain  elevator.  The  said  board 
.  of  examiners  of  the  state  of  Montana  is  hereby 
authorized  and  directed  to  proceed  with  the  is- 
suance and  jsale  of  bonds  of  the  state  of  Mon- 


tana to  the  amount  of  two  hundred  and  fifty 
thousand  ($250,000)  dollars  for  the  purpose  of 
constructing  said  terminal  grain  elevator,  with 
the  necessary  equipment  at  Great  Falls,  Mon- 
tana, pursuant  to  the  provisions  of  chapter  150 
of  the  Session  Laws  of  the  Fifteenth  Legisla- 
tive Assembly  of  the  state  of  Montana,  and 
the  vote  of  the  electors  at  the  general  election 
in  November, -1918." 

Section  10  directs  that  the  money  received 
from  the  storing  and  handling  of  grain,  aft- 
er the  payment  of  the  expense  of  maintain- 
ing and  operating  the  elevator,  including  the 
salary  of  the  superintendent  and  expense  of 
the  board  of  managers  and  premiimis  on 
the  bonds,  shall  be  paid  into  the  state  treas- 
ury to  the  credit  of  the  "terminal  elevator 
fund,"  and  that  this  fund  shall  be  used  ex- 
clusively for  the  payment  of  the  Interest  and 
principal  of  the  elevator  bonds. 

On  January  29  of  this  year  the  board,  as- 
suming to  act  under  the  provisions  of  chap- 
ters 150  and  204,  advertised  the  bonds  for 
sale.  On  February  28  this  action  was 
brought  to  enjoin  the  hssuance  and  sale  of 
the  bonds  on  the  ground  that  the  legislation 
referred  to  Is  unconstitutional.  The  Attor- 
ney General  interposed  a  general  demurrer 
to  the  complaint.  The  controversy  was 
thereupon  submitted  for  final  decision  up<Hi 
the  questions  of  law  thus  raised. 

[1, 2]  1.  It  is  not  questioned  by  counsel  for 
relator  that  the  state  may  lawfully  engage 
in  the  business  of  operating  a  grain  elevator 
or  in  other  similar  business  for  the  benefit 
of  the  public,  as  distinguished  from  private 
business.    Indeed,  it  could  not  be  questioned, 
for  the  reason  that  there  is  no  provision  of 
the  Constitution  which  prohibits  It    In  the 
absence  of  such  provision,  the  LeglEdature  is 
left  tree  to  establish,  and  to  provide  by  law 
for  the  conduct  of,  such  a  business  so  long 
as  the  plan  adopted  by  It  does  not  Inpinge 
upon  some  other  provision  or  limitation  In 
the  Constitution  or  some  one  of  the  powers 
delegated  by  the  people  to  the  federal  gov- 
ernment.   It  is  held  that  the  state  may  es- 
tablish  such  Institutions  under   Its    police 
pow&e.  ,  State  ex  rel.  Lyon  v.  McCown,  92  S. 
O.  81,   75  S.   B.  393;    Rippe  v.  Becker,  56 
Minn.  100,  57  N.  W.  331,  22  L.  R.  A.  857.    In- 
deed, It  is  settled  law  in  this  jurisdiction 
that,  subject  to  these  limitations,  the  Legla- 
,  lature  possesses  ail  the  power  of  lawmaking 
which  inhere  in  any  independent  sovereignty. 
I  State  ex  rel.  Sam  Toi  v.  French,  17  Mont 
I  54,  41  Pac.  1078,  SO  L.  R.  A.  415 ;  In  re  Pom- 
:  eroy.  51  Mont  119.  151  Pac.  333 ;    State  ex 
i  rel.     HlUis  v.   Sullivan,  4&  Mont  320,   137 
I  Pac.  392 :  Hilger  v.  Moore,  66  Mont  146,  182 
j  Pac.  477. 

I     [3J  Section  1  of  article  10  of  the  Constitu- 
tion declares  that — 

"Educational,  reformatory  and  penal  institu- 
I  tiong,  and  those  for  the  bcne^t  of  the  insane, 
'  blind,  deaf  and  mute,  soldiers'  home,  and  such 
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other  instifatloiM  as  the  public  (Ood  may  re- 
quire, ihall  be  established  and  supported  by 
the  state  ia  such  a  manner  as  may  be  pre- 
scribed by  law." 

TMs  langTMge  Is  broad  enongh  in  Its  scope 
to  Include  any  sort  of  an  institution  which 
0ie  I<egl8lature  In  its  discretion  may  deter- 
mine the  public  good  requires.  Therefore, 
whether  the  authority  of  the  Lieglslatnre  to 
establish  and  provide  for  the  support  of  any 
public  Institution  by  the  state  Is  to  be  fonnd 
in  this  clause  of  the  CSonstitutlon  or  in  its 
general  police  power,  there  can  be  no  doubt 
that  It  exists. 

2.  It  Is  suggested,  though  not  seriously 
urged,  that  the  provision  requiring  the  levy 
of  the  tax  provided  for  on  "lands  agricultur- 
al in  character"  violates  the  uniformity  pro- 
vision of  the  Constitution.  This  question  Is, 
we  believe,  disposed  of  in  this  jurisdiction  uy 
the  opinion  In  the  case  of  Cunningham  v. 
Northwestern  Improvement  Co.,  44  Mont.  180, 
119  Pac.  664,  and  in  HiU  v.  Rae,  62  Mont 
378,  16S  Pac.  820,  L.  R.  A.  1917A,  496,  Ann. 
Gas.  1917B,  210.  In  the  first  case  noted  this 
court  said: 

"The  stafe  may  classify  persona  and  objects 
for  the  purpose  of  legislation,  provided  the  clas- 
sification is  baaed  upon  justifiable  diatinctiona, 
and  for  a  purpose  within  the  lecialative  power." 

In  the  second: 

"^t  does  not  follow,  however,  that  the  object 
in  respect  to  which  the  daaslficatlon  la  made 
must  commend  itself  to  'certain  preconceived 
and  deeply  rooted  notions  of  lawyers'  (CuDning- 
bam  V.  Northwestern  Improvement  Co.,  supra), 
or  that  the  dasaificatioB  must  always  depend 
'on  scientific  or  marked  differences  in  things  or 
persons  or  relations;  It  aufficea  if  it  is  practi- 
cal, imd  it  ia  not  reviewable  unless  palpably 
atbitraiy.'" 

[4]  There  being  a  logical  reason  for  as- 
sessing "lands  agricultural  in  character"  for 
the  support  of  an  institution  which  will  di- 
rectly benefit  only  the  owners  of  sudi  lands, 
the  Legislature  was  acting  within  its  constl- 
tntlonal  power  when  it  made  the  classifica- 
tion. 

[()  8.  The  next  question  presented  is: 
Are  the  words  "agricultural  in  character" 
fluffidenfly  definite  and  certain  to  enable  the 
assessing  officers  of  the  state  to  determine 
what  particular  lands  shall  be  listed  for  tax- 
ation? Relator  insists  that  they  are  not,  for 
the  reason  that  the  phrase  used  is  not  defin- 
ed in  the  act,  "nor  was  there  any  act,  when 
chapter  160  was  passed,  defining  'agricultur- 
al landi^  throughout  the  state,  to  our  recol- 
lection." Even  If  such  were  the  case,  we  do 
not  apprehend  that  It  would  be  an  unsur- 
mountable  difficult;^,  for  "that  Is  certain 
which  can  be  made  certain"  (Rev.  Codes,  § 
0206),  and  if  the  term  hus,  in  the  law,  a 
well-defined  meaning.  Its  use,  without  specific 
definition,  would  not  render  the  act  Inopera- 
tive for  uncertainty. 


Chapter  147  of  the  Laws  of  1900  makes  a 
specific  classification  of  state  lands,  general 
throughout  the  state,  which  section  was  In 
effect  at  the  time  of  the  passage  of  the  sec- 
tion In  question,  and  which  is  based  on  a 
classification  contained  ha  our  Obnstitntiim, 
to  wit: 

"Said  lands  shall  be  classified  by  the  board  of 
land  commissioners,  as  follows:  fMrat,  lands 
which  are  valuable  only  for  grazing  purposes. 
Second,  those  which  are  principally  valuable 
for  the  timber  that  ia  on  them.  Third,  agricul- 
tural lands.  Fourth,  lands  within  the  limits  of 
any  town  or  city  or  within  three  miles  of  such 
limits."  Section  1,  art.  17,  Constitution  of 
Montana. 

Here  the  term  "agricultural  lands,"  which 
is  synonymous  with  the  term  "lands  agricul- 
tural in  character,"  includes  all  lands  of  the 
state  neither  Included  within  the  limits  of  a 
town  or  dty  nor  within  three  miles  of  such 
limits,  lands  valuable  only  for  grazing  pur- 
poses, and  lands  principally  valuable  for  the 
timber  on  them,  and,  except  for  the  special 
exclusion  of  lands  which  may  be  agricultural 
In  character,  lying  within  the  three-mile  lim- 
it of  cities  and  towns,  which  has  no  applica- 
tion here,  might  well  be  taken  as  a  guide  for 
the  classification  under  this  act. 

The  word  "agricultural"  is  defined  as  per- 
taining to,  connected  with,  or  engaged  In  ag- 
riculture.   Century  Dictionary. 

"The  term  'agriculture'  haa  been  defined  to  be 
the  'art  or  science  of  cultivating  the  ground, 
especially  in  fields  or  large  quantities,  includ- 
ing the  preparation  of  the  soil,  planting  the 
seeds,  the  raising  and  barve^Nlns  the  crops  and 
the  rearing,  feeding,  and  management  of  live 
stock;  tillage,  husbandry,  and  farming."  2 
Corpus  Juris,  968,  note  b. 

"It  is  equivalent  to  husbandry,  and  'husban- 
dry,' Webster  defines  to  be  the  busineas  of  a 
farmer,  comprehending  agriculture  or  tillage  of 
the  ground,  the  raising,  managing,  or  fattening 
of  cattle  and  other  domestic  animals,  the  man- 
agement of  the  dairy  and  whatever  the  land 
produces.  *  *  •  But  in  a  more  common  and 
appropriate  sense  it  is  used  to  signify  that  spe- 
cies of  cultivation  which  is  intended  to  raise 
grain  and  other  field  crops  for  man  and  beast." 
Simons  v.  Lovell,  7  Heisk.  (Tenn.)  610-616. 

A  phrase  having  much  the  same  meaning, 
under  the  California  statutes,  is  "suitable  for 
cultivation."  This  phrase  was  construed  in 
the  case  of  Robinson  v.  Eberhart,  148  Cal. 
496,  83  Pac.  452,  to  Include  all  land  which, 
by  ordinary  farming  methods.  Is  fit  for  agri- 
cultural purposes. 

It  will  be  seen  that  the  term  "agricultural 
lands,"  or  lands  ''agricultural  In  character," 
may  be  used  in  a  broad  or  In  a  restricted 
sense,  depending  upon  the  intention  of  the 
Legislature  in  the  use  of  the  term,  and  that 
the  legislative  Intent  expressed  In  the  act 
under  consideration  was  that,  as  the  act  was 
passed  for  the  benefit  of  those  owning  lands 
susceptible  of  being  plowed  and  seeded,  or 
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firom  which  crops  may  be  produced,  un- 
der section  5  of  chapter  150,  the  assessing 
officers  should  list  those  lands  within  their 
jurisdiction,  and  only  those,  ot  the  character 
Indicated.  Many  tracts  of  land  not  now  used 
for  the  purpose  of  raising  grain  are  "sus- 
ceptible" of  being  used  fo'T  such  purpose; 
hay  lands  and  pasture  lands,  other  than 
those  "valuable  only  for  grazing  purposes," 
may  produce  crops. 

Conceding  the  above  to  be  the  Intention  of 
the  Legislature,  and  following  the  constitu- 
tional and  statutory  provisions  in  effect  at 
the  time  of  the  passage  of  the  act,  there 
should  be  no  great  difficulty  experienced  by 
the  assessing  officers,  and  no  confusion  as  be- 
tween the  several  counties  of  the  state,  and 
all  lands  listed  as  being  subject  to  the  tax  In 
one  county  should,  therefore,  correspond  to 
like  assessment  In  each  of  the  other  counties. 

4.  It  Is  next  urged  that  the  provisions  of 
section  4  of  the  chapter,  heretofore  set  out 
in  full,  do  not  m,eet  the  requirements  of  the 
Constitution  as  to  the  levying  of  taxes  for 
the  payment  of  the  Interest  and  the  extln- 
'gnlshment  of  the  debt  within  the  ^)eclfled 
time.  It  Is  contended  that  the  means  pro- 
vided are  inadequate,  in  that  the  section  pro- 
vides for  the  levying  of  a  tax  only  in  the 
event  the  receipts  from  the  terminal  ele- 
vator are  not  sufficient,  after  deducting  run- 
ning expenses,  to  meet  the  interest  and  pro- 
vide the  proper  amount  to  be  placed  in  the 
sinking  fund. 

Section  2  of  article  13  of  the  Constitution 
provides,  in  so  far  as  applicable  here,  that — 

"Such  law  Bball  specify  the  purpose  to  which 
the  funds  so  raised  shall  be  applied  and  pro- 
vide for  the  levy  of  a  tax  sufficient  to  pay  the 
interest  on,  and  extinguish  the  principal  of  such 
debt  within  the  time  limited  by  such  law  for 
the  payment  thereof." 

[6,  7]  Counsel  cites  a  number  of  cases  In- 
volving statutes  creating  a'  state  debt  with- 
out providing  for  the  levying  of  such  a  tax, 
and  where  the  court  held  the  law  to  be  un- 
constitutional. Without  question,  such  a 
statute  would  be  void  under  the  above  pro- 
vision of  our  Constitution.  But  in  chapter 
150  section  4  does  provide  for  the  levying  of 
a  tax  for  the  purpose  designated.  Disre- 
garding for  the  moment  {he  provision  for  the 
payment  of  interest,  etc.,  from  net  proceeds 
of  the  terminal  elevator,  the  phrase,  "There 
shall  be  levied  annually,"  etc.,  is  the  phrase 
commonly  employed  in  acts  which  do  "pro- 
vide for  the  levy  of  a  tax,"  under  the  con- 
stitutional provision  quoted,  and,  standing 
alone  in  this  section.  In  amjnnctlon  with  the 
provisions  of  section  S,  which  iirovides  that 
"the  county  assessors  of  the  counties  in  Mon- 
tana, commencing  with  the  year  wherein  the 
bonds  herein  provided  for  may  be  Issued  and 
continuing  so  long  as  such  bonds  •  •  *  may 
remain  unpaid  shall  designate  upon  the  as- 
Msament  rolls  the  lands  subject  to  the  tax  In 


the  foregoing  section,  provided  for,"  and 
which  makes  no  provision  for  a  withholding 
on  the  part  of  the  assessors  until  It  shall  be 
ascertained  whether  the  net  proceeds  of  the 
plant  wUl  take  care  of  the  matter,  would 
give  ample  authority  for  saying  that  the 
Legislature  did  "provide  for"  the  tax  and 
provide  the  power  to  make  the  assessment 
thereunder  and  to  collect  the  tax  on  the 
lands  subject  thereto.  Section  4  Is,  U  Is  true, 
loosely  drawn,  and,  to  be  effective,  requires 
revision.  The  Legislature  should  have  first 
provided  for  the  levy  of  the  tax  and  thto 
provided  a  method  by  which.  If  In  any  one 
year  after  the  year  in  which  the  bonds  are 
issued  the  net  earnings  in  the  terminal  ele- 
vator fund  shall  be  sufficient  to  meet  the  de- 
mands, the  tax  should  not  be  collected  for 
that  year. 

[I]  The  rule  Is  weU  settled  in  this  Juris- 
diction that  the  court  will  sustain  the  consti- 
tutionality of  a  law,  unless  it  appears  b» 
yond  a  reasonable  doubt  to  be  unconstitution- 
al. In  re  O'Brl^,  29  Mont  630,  75  Pac. 
196,  1  Ann.  Cas.  373;  Northwestern  Mut 
Life  Ins.  Oo.  v.  Lewis  and  Clark  County,  28 
Mont  484,  72  Pac  982,  98  Am.  Sk  Bep.  572; 
State  V.  Camp  Sing,  18  Mont  128,  44  PacJ 
516,  32  L.  R.  A.  635,  56  Am.  St  Rep.  561; 
Missouri  River  Power  Ga  v.  Steele,  32  Mont 
433,  80  Pac.  1093 ;  Spratt  v.  Helena  P.  &  T. 
Co.,  37  Mont  60,  94  Pac.  631.  Under  the 
head  "Considerations  Calling  for  Construc- 
tion," the  author  on  the  subject,  in  2S  R.  O. 
L.  p.  959,  says: 

"If  the  statute  under  consideration  appears 
to  be  in  conflict  with  a  provision  of  the  Consti- 
tution, state  or  federal,  there  is  an  ambiguity; 
for  it  is  always  presumed  that  the  Legislature 
did  not  intend  to  violate  either  Constitutidn ;  it 
is  always  presumed  it  intended  its  enactments 
to  become  valid  and  enforceable  laws.  •  *  * 
Another  occasion  for  construing  a  statute  is 
where  uncertainty  as  to  its  meaning  arises  not 
alone  from  ambiguity  of  the  language  employed, 
but  from  the  fact  that  giving  a  literal  interpre- 
tation of  the  words  will  lead  to  such  unreason- 
able, unjust,  or  absurd  consequences  as  to  com- 
pel a  canviction  that  they  could  not  have  been 
intended  by  the  Legislature"— citing  cases. 

Again,  on  page  86S  of  the  same  work,  we 
find  the  rule  that — 

"The  reason  of  the  law,  as  intended  by  its 
general  terms,  should  prevail  over  its  letter, 
when  the  plain  purpose  of  the  act  will  be  de- 
feated by  strict  adherence  to  its  verbiage." 

And  In  section  225,  p.  974,  It  }s  stated 
thab— 

"Courts  cannot  by  construction  supply  casus 
omissus  by  giving  force  and  effect  to  the  lan- 
guage of  the  statute  when  api>lied  to  a  subject 
about  which  nothing  whatever  is  sold,  and 
which,  to  all  appearances  was  not  in  the  minds 
of  the  legislature  at  the  time  of  the  enactment 
of  the  law." 
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Bnt,  while  the  conrt  cannot  add  to  or  sup- 
ply words  or  phrases  to  give  to  the  statute 
some  supposed  Intention  of  the  Legislature — 

"when  words  occur  In  a  statute  which  can  be 
given  no  effect  consistent  with  the  plain  intent 
of  the  statute,  they  must  be  rejected  as  witii- 
out  meaning.  And  words  or  phrases  which,  if 
given  effect,  might  defeat  the  manifest  purpose 
of  the  statute,  will  be  eliminated  or  regarded 
as  surplusage." 

It  must  be  presumed  that  the  Legislature 
Intended  to  do  Its  duty.  That  duty  In  the 
Instant  case  was  to  provide  for  a  levy  of 
taxes  to  meet  the  Interest  and  discharge  the 
debt  within  the  time  provided.  Clearly  It 
did  not  Intend  that  there  should  be  a  hiatus 
when  these  'obligations  would  not  be  met, 
and  we  think,  therefore,  that  from  the  loose- 
ly worded  provisions  of  section  4  we  can 
presume  that  the  Legrislatnre  intended,  under 
any  circumstances,  that  these  obligations  be 
met  as  they  fall  due,  and,  by  following  the 
rules  of  construction  laid  down,  eliminate 
those  provisions  which  would  render  the  sec- 
ti(Hi  uncertain,  and,  If  sufficient  remain  to 
provide  for  the  meeting  of  these  obligations 
as  they  fall  due,  we  can  uphold  the  law  In  its 
modified  form,  though  we  cannot  interpolate 
words  Into  the  statute. 

Following  these  suggestions,  we  have  the 
provision  that — 

"There  shall  be  levied  aimually  not  exceed- 
ing one-half  (%)  of  a  mill  on  the  dollar  on  all 
lands,  agricultural  in  character,  which  said 
tax  when  colected  by  the  coimty  treasurer  shall 
be  accounted  for  and  paid  over  to  the  state 
treasurer  to  be  by  the  state  treasurer  held  in 
the  'terminal  elevator  fund,'  which  fund  shall  be 
used  exclusively  for  the  payment  of  the  inter- 
est on  such  bonds  and  for  the  redemption  there- 
of." 

Section  5: 

"That  the  county  assessors  of  the  counties  in 
Montana,  commencing  with  the  year  wherein 
the  bonds  herein  provided,  for  may  be  issued  and 
continuing  so  long  as  such  bonds  shall  or  any 
part  thereof  or  any  Interest  thereon  may  re- 
main unpaid  shall  designate  upon  the  assess- 
ment roUs  the  lands  subject  to  the  tax  in  the 
foregoing  section,  provided  for." 

And  we  have  also  the  provision  that  the 
net  proceeds  from  the  elevator  shall  also  be 
held  in  such  "terminal  elevator  fund"  for  a 
like  purpose,  and  that  the  provision  for 
meeting  these  obligations  out  of  the  net  pro- 
ceeds of  the  elevator  may  be  disregarded  un- 
til such  a  time  as  the  Legislature  may  make 
suitable  provision  for  the  payment  of  the  in- 
terest on  the  bonds  and  the  discbarge  of  the 
principal  debt  out  of  the  surplus,  if  any  there 
be.  In  said  fund. 

[I]  Wliether  the  levy  of  one-half  mill  on 
the  dollar  Is  sufficient  to  meet  the  obligation 
ia  a  legislative  question  with   which   the 


conrt  has  nothing  to  do.  State  v.  Holland, 
37  Mont  393,  96  Pac.  719.  No  showing  Is 
made  that  it  will  not  be  sufficient,  and  for 
the  purposes  of  this  hearing  it  must  be  pre- 
sumed that  it  will  be  ample. 

Other  questions  are  raised  in  the  complaint 
filed  as  to  the  constitutionality  of  the  act, 
but  were  conceded  in  argument  to  be  with- 
out merit,  and  are  therefore  not  considered. 

In  our  Judgment,  the  act  Is  not  open  to  at- 
tack on  the  grounds  urged,  and  the  demur- 
rer Is  therefore  sustained,  and  the  proceed- 
ings dismissed. 

Dismissed.   ' 

HOLLOW  AT,  HUBLT,  and  COOPER,  JX, 

concur. 

BBANTLT,  O.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


STATE    ex    ral.    W008TER 
COURT  OF    FOURTH  JUOI 
lAVALLI  COUNTY  etal. 


V.    DISTRICT 
CIAL  DIST., 
(No.  4623.) 


(Supreme  Court  of  Montana.    May  19,  1920.) 

1.  Judges  ®=34(^Laws  covering  iljsquallfloa- 
tlon  of  Judge  and  change  of  venue  to  be  con- 
strued together. 

Rev.  Codes,  §  6315,  as  amended  by  Laws 
1909,  c.  114,  relative  to  the  disqualification  of 
a  district  judge  for  imputed  bias,  and  sections 
6506  and  6607,  relative  to  change  of  venue 
after  such  disqualification  has  been  effected, 
are  companion  measures  and  to  be  construed 
together. 

2.  VesM  «s>4»(l)— Dleqealffled  Jsdge  with- 
out power  to  grant  change  of  venee  unless 
Judge  called  In  fails  to  appear. 

Under  Bev.  Codes,  f  6315,  as  amended  by 
Laws  1909,  c.  114,  and  section  6506,  when  an 
affidavit  of  disqualification  for  imputed  bias  is 
filed  in  a  district  having  three  judges,  it  Is  the 
duty  of  the  Judge  to  call  in  another  Judge  of 
such  district  to  preside,  and  he  has  no  power 
to  grant  a  change  of  venue  untQ  another  judge 
had  been  called  in,  and  fails  to  appear  and  as- 
sume Jurisdiction  for  80  days  after  the  mo- 
tion was  made. 

3.  Venue  €=375— Disqualified  Judge  granting 
change  of  venue  must  make  an  order  showing 
reason. 

When  a  judge  against  whom  an  affidavit  of 
disqualification  for  imputed  bias  ha's  been  ffied 
grants  an  order  changing  the  venue,  an  order, 
reciting  that  another  judge  has  been  called  in 
and  has  failed  for  30  days  after  filing  of  the 
motion  to  appear  and  assume  jurisdiction 
should  be  made,  and  entered  of  record. 

4.  Certlerarl  «=s28(2)— Lies  to  unul  order 
grantiiio  ohange  of  venne  by  dlequallfleil 
Judge. 

An  order  for  a  change  of  venue  pade  by  a 
judge  against  whom  an  affidavit  of  disqualifica- 
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'tlon  for  imputed  bias  has  been  filed  without 
callinc  in  another  judge  may  be  annulled  by 
writ  of  review. 

Orlgliial  writ  of  review  by  the  State,  on 
relation  of  M.  E.  Wooster,  against  the  Dis- 
trict Court;  of  the  Fourth  Judicial  District 
for  the  County  of  Ravalli,  and  R.  Lee  McCul- 
loch,  a  Judge  thereof,  to  review  an  order  In 
an  action  by  M.  B.  Wooster  against  Henry  A. 
Jones  and  others.    Order  annulled. 

Madeen  &  Russell,  of  Missoula,  for  relator. 
Hall  &  Pope,  of  Missoula,  for  respondents. 

HOLLOWAY,  J.  On  October  8,  1919,  an 
amended  complaint  was  filed  In  cause  No. 
3299,  then  pending  in  the  district  court  of 
RnvalU  county,  wherein  M.  E.  Wooster  is 
plaintiff  and  Henry  A.  Jones  and  others  are 
defendants.  Thereafter  defendants,  other 
than  Jones,  appeared  by  demurrer  and  mo- 
tion to  strike,  and  defendant  Jones  appeared 
by  a  general  demurrer.  On  November  7  the 
plaintiff  prepared  and  filed  an  affidavit.  Im- 
puting bias  and  prejudice  to  Hon.  R.  Lee 
McCulloch,  the  presiding  judge.  On  January 
27,  1920,  counsel  for  defendants,  other,  than 
defendant  Jones,  filed  their  motion  for  a 
change  of  venue  upon  the  ground  that  Judge 
McCulloch  had  been  disqualified  by  the  filing 
of  plaintiff's  affldavit.  On  February  19,  1920, 
defendant  Jones  filed  an  amended  demurrer, 
and  four  days  later  plaintiff  file^^hls  motion 
to  strike  the  amended  demurrer  from  the 
flies.  On  April  12,  1920,  the  motion  for 
change  of  venue  was  granted,  and  the  cause 
ordered  to  Powell  county  for  trial.  Upon  ap- 
plication to  this  court  a  writ  of  review  was 
issued,  and  the  return  made  by  the  clerk  of 
the  court  discloses  the  foregoing  facts  and 
none  other. 

[1]  The  statutes  providing  for  the  disquali- 
fication of  a  district  judge  for  imputed  bias 
(section  6315,  Rev.  Codes,  and  chapter  114, 
Laws  of  1909,  amendatory  thereof)  and  for 
change  of  venue  after  such  disqualification 
has  been  effected  (sections  6506-6507,  Rev. 
Codes)  have  been  considered  by  this  court 
in  numerous  cases.  Chapter  114  above  work- 
ed a  substantial  change  in  the  law  as  it 
existed  theretofore.  The  provisions  of  that 
chapter  and  of  section  6506  above  are  the 
only  ones  material  to  this  controversy. 
These  statutes  are  companion  measures  and 
are  to  be  construed  together.  The  case  of 
^tate  ex  r«I.  Anaconda  C.  Min.  Co.  v.  Clancy, 
SO  Mont  529,  77  Pac.  312,  was  decided  long 
before  the  amendment  was  made  to  section 
6315  above,  and  much  that  was  said  in  the 
opinion  was  rendered  nonanthorltative  by 
the  amendment.  Since  1909  the  law  upon  the 
subject  laefore  us  lias  beea  reasonably  plain< 

[2]  In  the  Fourth  judicial  district  there 
are  three  judges,  so  that,  immediately  upon 
the  affidavit  of  disqualification  being  filed, 
it  became  the  duty  of  Judge  McCulloch  to 
call  in  another  judge  of  that  district  to  pre- 


side in  the  action  (subdivision  4,  |  1,  c.  114 
above).  It  was  likewise  the  privilege  of  the 
defendants,  other  than  defendant  Jones,  to 
move  for  a  change  of  venue,  but  it  was  not 
within  the  power  of  the  court.  Judge  McCul- 
loch presiding,  to  grant  the  motion  until  an- 
other judge  of  the  district  bad  been  called 
In  and  had  failed  for  30  days  after  the  mo- 
tion was  made  to  appear  and  assume  jurisdic- 
tion of  the  cause,  section  6506. 

[3]  District  courts  are  courts  of  record, 
and  when  the  statute  commands  a  disquali- 
fied judge  to  call  in  another  judge.  It  implies 
clearly  that  an  order  to  that  effect  shall  be 
made  and  entered  of  record  to  the  end  that 
the  proceedings  may  be  subject  to  review. 
So  likewise,  when  the  court  the  disqualified 
judge  presiding,  grants  a  motion  for  change 
oi  venue  for. disqualification  oi  the  judge  for 
imputed  bias,  the  statute  implies  that  an 
order,  reciting  that  another  judge  has  been 
called  in,  and  has  failed  for  30  days  after 
the  motion  was  filed  to  aj^iear  and  assume 
jurisdiction,  shall  be  made  and  entered  of 
record.  It  does  not  appear  from  the  record 
before  us  that  another  judge  was  ever  called, 
or,  if  called,  that  he  did  not  respond  within 
30  days  after  the  motion  for  a  change  of 
venue  was  filed,  and  in  the  absence  of  any 
record  disdosing  that  the  statute  was  com- 
piled with,  the  court  Judge  McCulloch  pre- 
siding, exceeded  its  jurisdiction  in  granting 
the  motion.  Chapter  114  aliove.  As  said  by 
tWs  court  in  State  ex  rel.  Sell  v.  Dlstrlcl 
Ck)urt  52  Mont  457,  158  Pac.  1018: 

"A  change  of  venue  is  the  last  resort  under 
the  so-called  'Fair  Trial  Law.' " 

[4]  The  observation  in  State  ex  reL  In- 
terstate Lumber  Co.  v.  District  Court,  54 
Mont  602,  172  Pac.  1030: 

"And  since  the  court  below  had  jurisdiction 
to  entertain  and  determine  the  motion,  error 
in  its  conclusion  was  not  such  an  excess  of  ja- 
risdiction  as  to  render  either  certiorari  or  pro- 
hibition available" 

— ^was  made  with  reference  to  the  power  of  a 
court  to  change  the  place  of  trial  upon  the 
ground  that  the  defendant  resided  in  an- 
other county  and  was  served  with  process 
therein,  and  has  no  application  here.  The 
authority  to  change  the  venue  on  account  of 
the  disqualification  of  the  judge  for  imputed 
bias  is  governed  by  special  statute  applicable 
to  that  subject  alone. 

The  order  of  which  complaint  Is  made  Is 
annulled,  and  the  clerk  of  the  district  court 
of  Powell  county  is  directed  to  return  the 
files  of  the  clerk  of  the  district  court  of 
Ravalli  county. 

Order  annulled. 

HURLY,  MATTHEWS,  and  COOPER,  JJ., 
concur. 

BRANTLT,  C.  J.,  being  absent  takes  no 
part  in  the  foregoing  decision. 
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NATIONAL  CASH  REGISTER  CO.  v.  WALL. 
(No.  4124.) 

(Snpreme  Ooart  of  Montana.    May  19,  1920.) 

1.  Evidence  «=>4S7— Contract  for  sale  of  cash 
regleter  with  "special"  keys  may  be  orally 
explained. 

A  written  contract  for  purchase  of  a  cash 
register  with  special  keys  may  be  explained  un- 
der Rev.  Codes,  i  5036,  by  evidence  of  the 
negotiations  leading  to  the  sale  to  establish 
what  was  meant  by  "special"  keys,  since  "sp.e- 
eial,"  as  commonly  used  in  business  transac- 
tions similar  to  that  involved,  means  unusual, 
extraordinary,  not  general. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special.I 

2.  Appeal  and  error  €=3(078(4)— Refusal  of 
Instruction  not  discussed  In  brief  need  net  be 
considered. 

Refusal  to  give  a  requested  instruction 
need  not  be  discussed  by  the  Supreme  Court, 
where,  though  it  was  assigned  as  error,  the 
question  was  not  discussed  in  the  brief. 

3.  Sales  «=>287( I)— Contract  held  not  to  re- 
quire return  of  defective  cash  register. 

A  provision  in  a  contract  for  the  sale 
of  a  cash  register  by  which  title  was  retained 
by  the  seller  and  which  required  buyer  to  pay 
expenses  of  transportation  for  repairs  does 
not  require  the  buyer  to  return  register  to 
the  seller  in  case  it  failed  in  the  purpose  for 
which  it  was  sold,  where  the  defects  were  in- 
herent 

Appeal  from  District  (3ourt,  Mnsseldiell 
County ;  Charles  h.  Cram,  Jndge. 

Action  by  the  National  Cash  Register  Comr 
pany  against  F.  M.  Wall.  Judgment  for 
defendant,  and  new  trial  denied,  and  plaintiff 
appeals.    Afflraied. 

.    Boarman  &  Boarman  and  0.  H.  Tyler,  all 
of  Boondnp,  for  appellant. 

Thomas  J.  Mathews,  of  Roundup,  for  re- 
spondent. 

COOPER,  J.  This  action  was  brought  by 
appellant  to  recover  the  possession  of  a  cash 
register  sold  to  the  respondent,  damages  for 
withholding  its  possession,  and  a  Italance 
alleged  to  be  due  on  a  promissory  note  given 
in  payment  therefor.  The  purchase,  the  ex- 
ecution of  the  order  for  its  delivery,  and  the 
making  of  the  note  in  payment  therefor  are 
admitted.  It  Is  affirmatively  alleged  that, 
by  reason  of  the  failure  of  the  plaintifC  to 
proiierly  equip  the  machine  with  a  stamp- 
ing device  and  special  keys  suitable  for  the 
stamping  of  chedis,  deposit  slips,-  and  other 
papers  used  by  defendant  in  l'<3  business — as 
plaintiff  agreed  it  would  do — its  attempted  use 
produced  such  a  blurring  effect  upon  the 
papers  upon  which  it  was  used  as  to  make 
the  figures  dilBcult  to  distinguish;  that  after 


perform  the  work  for  which  it  was  purchased, 
respondent  was  obliged  to  and  did  discard 
its  further  use,  tendered  it  back  to  the  plain- 
tiff, and  refused  to  pay  the  note  given  as  Che 
purchase  price.  The  defendant's  affirmative 
defend  is  denied  by  the  plaintiff.  Upon  the 
trial  the  jury  awarded  defendant  a  verdict 
In  the  sum  of  $45.33  damages,  and  judgment 
was  rendered  for  that  amount  and  costs. 
Plaintiff  has  appealed  from  an  order  deny- 
ing its  motion  for  a  new  trial. 

[1]  Many  of  the  specifications  of  error 
charged  against  the  trial  court  .have  to  do 
with  the  admission  and  rejection  of  evidence 
concerning  the  alleged  defects  in  the  machine 
forming  the  subject-matter  of  this  controver- 
sy. Appellant  insists  that  the  contract  sued 
(m  was  free  from  ambiguity,  and  that  the 
evidence  interpreting  the  expression  "denom- 
ination of  keys  to  be  special,"  was  erroneously 
admitted  as  tending  to  vary,  rather  than  to 
elucidate,  the  terms  of  the  written  instrument 
in  question.  We  think  counsel  misconceived 
respondent's  purpose  in  pressing  this  inquiry, 
as  well  as  the  theory  of  the  court  In  permit- 
ting It.  The  only  paragraph  descriptive  of 
the  thing  in  action  is  as  follows: 

"Please' ship  as  soon  as  possible  to  your  or- 
der for  the  undersigned  at  lioundup,  Mussel- 
shell county,  Montana,  one  of  your  598E  reg- 
isters, case  to  be  'B'  denomination  of  keys  to 
be  'special.'" 

The  word  "special"  as  used.  If  It  means 
anything,  must  mean  "special"'  as  distin- 
guished from  "general,"  "unusual"  as  dis- 
tinguished from  "usual,"  "extraordinary"  as 
distinguished  from  "ordinary,"  as  the  words 
are  commonly  used  in  hnsiness  transactions 
Involving  the  sale  and  description  of  an 
article  similar  to  the  one  here  involved.  In- 
deed, without  a  description  of  the  stamping 
apparatus  aliunde  the  contract  Itself,  it  is 
difhcult  to  conceive  how  a  jury  could  under- 
stand the  meaning  of  the  word  "special,"  un- 
aided by  an  account  of  the  circunistancos  and 
the  conversation  leading  up  to  the  making  of 
the  contract  and  the  meeting  of  the  minds  of 
the  parties  upon  the  particulars  necessary  to 
its  consummation.  Clearly,  an  Explanation 
of  the  circumstances  and  a  repetition  of  the 
conversation  between  the  parties  at  the  time 
of  the  making  of  the  contract  fall  within  the 
contemplation  of  section  5036  of  the  Revised 
Codes.  If  this  deduction  is  correct,  no  in- 
Jury  was  done  the  plaintiff  In  the  adihisslon 
of  the  testimony  giving  the  particulars  at- 
tending the  making  of  the  contract  In  no 
othfer  way  could  the  issues  the  jury  were  call- 
ed upon  to  settle  be  made  intelligible  to  them. 
This  disposes  of  assignment  of  error  No.  28, 
requesting  that  an  Instruction  be  given  ad- 
monishing the  jury  to  disregard  all  oral  evi- 
dence tending  to  contradict,  change,  or  mod- 


a  fair  and  persistent  trial,  and  its  failure  to  I  Ify  the  agreement  rtelating  to  the  terms  of 
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the  contract  The  Jury  were  properly  In- 
structed on  this  branch  of  the  case,  and  that 
assignment  of  error  must  be  overruled. 

[2]  The  refusal  of  the  oonrt  to  give  plain- 
tUTs  proposed  instruction  No.  3  was  also  free 
of  error.  While  the  refusal  of  the  court  to  give 
It  is  assigned  as  error,  counsel  refrained 
from  discussing  the  question  in  his  brief.  We 
do  not,  therefore,  consider  it  Incumbent  upon 
us  to  discuss  It. 

[3]  However,  nowhere  in  the  contract  do  we 
find  a  provision  for  return  of  the  register  to 
the  seller  In  case  it  failed  In  the  purpose  for 
which  it  was  sold.  Under  its  provisions  title 
was  to  remain  in  the  seller  until  the  purchase 
price  was  fully  paid,  the  seller  agreeing  "to 
pay  transportation  charges  on  register  to  and 
from  your  factory  or  nearest  agency  capable 
of  making  necessary  repairs,  or  traveling  ex- 
penses of  repairman  in  case  undersigned  de- 
sires repairs  made  wlbere  register  is  located. 
Any  repairs  made  without  your  authority  to 
be  at  expense  of  undersigned." 

The  defects  alleged  were  inherent — not  due 
to  ordinary  wear  and  tear,  and  the  conflict 
in  the  testimony  concerning  them  and  the 
representations  made  by  the  seller  were  mat- 
ters necessary  and  proper  for  the  ctmsidera- 
tlon  of  the  Jury.  With  their  determination 
of  them  under  proper  instructions  we  may 
not  interfere.  The  tendered  Instructions  the 
court  refused  to  give  were  inapplicable  to  the 
issues  as  finally  made  up,  or  were  covered 
by  instructions  given. 

We  have  considered  all  the  other  errors  as- 
signed and  discussed  in  the  briefs  of  counsel, 
and  find  none  of  them  sufficient  to  overturn 
the  verdict  of  the  Jury  n«r  the  action  of  the 
district  court  in  entering  Judgment  thereon 
and  overruling  plainttfTs  motion  for  a  new 
trial. 

The  order  ai^iealed  from  Is  affirmed. 

Affirmed. 

BOhLOWAX,  HUBLT,  and  MATTHEWS, 
JJ.,  concur. 

fiRANTLY,  a.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


CHESTER   STATE    BANK   v.   QREAT 

NORTHERN     RY.    CO.    et    ai. 

(No.  4125.) 

(Supreme  Court  of  Montana.     May  19,  1020.) 

I.  Chattel  mortgages  «=>I50(I)  —  Notlee  in- 
partad  from  flilng. 
Where  defendant's  first  chattel  mortgage, 
which  antedated  that  of  plaintiff,  was  filed  in 
the  connty  of  the  mortgagor's  residence,  pur- 
suant to  Rev.  Codes,  $  S761,  such  mortgage  im- 
parted notice  to  plaintiff,  and  plaintiff  took  its 


rights   subject   to   the  superior   right  of  the 
prior  mortgage. 

2.  Chattel  mortgages  «=»  1 54— Rights  of  par- 
ties fixed  by  filing,  Irraspoetlve  of  failsre  t« 
file  oxtensloR  affidavit. 

Where  an  earlier  chattel  mortgage  was  on 
file  wben  a  second  was  executed  by  the  mortga- 
gor, the  rights  of  the  mortgagees  are  fixed, 
and  are  not  affected  by  the  fact  that  the  orig- 
inal mortgagee  failed  to  file  extension  affidavits. 

3.  Chattel  mortgages  ^=>84  —  Valid  between 
parties,  though  not  filed. 

Regardless  of  the  sufficiency  of  the  filing 
of  a  chattel  mortgage,  it  is  as  between  the 
parties  valid  witil  the  debt  secured  has  been 
paid. 

4.  Chattel  mortgages  (S=>84— Valid  as  against 
all  save  creditors,  though  not  filed. 

Under  Rev.  Codes,  S  5672  (Laws  1913,  c.^ 
86,  {  5),  a  chattel  mortgage,  which  is  valid 
between  the  parties  until  the  payment  of  tbe 
debt,  is  valid  as  to  all  others,  except  creditors 
of  the  mortgagor,  subsequent  purchasers,  and 
incumbrancers  in  good  faith,  regardless  as  to 
sufficiency  of  filing. 

5.  Chattel  mortgages  «s>l39 — Subsequent  In- 
onmbranosr  In  good  faith  must  take  without 
knowledge  of  prior  mortgage. 

To  become  a  subsequent  incumbrancer  in 
good  faith,  a  party  must  take  his  chattel  mort- 
gage without  Icnowledge,  actual  or  construc- 
tive, of  the  existence  of  an  earlier  mortgage. 

8.  Chattel  nortgaiss  ^9>lS4~Wb«ra  mortgage 
antedating  plaintiff's  was  on  file  and  extended, 
plaintiff  Is  not  a  subsequent  Inoumbrancer  In 
good  faith. 
Where,  when  plaintiff  received  Its  chattd 
mortgage,  an  earlier  chattel  mortgage  was  on 
file,  having  been  kept  alive  by  renewal  affida- 
vits, plaintiff  cannot  become  a  subsequent  pur- 
chaser  in   good   faith;    and   this   is   so,    even 
though  the  first  mortgage  was  not  thereafter 
renewed. 

7.  Chattel  mortgages  «=>B7— Suffloionoy  «f  fiU 
Ing  not  affected  by  change  of  statute. 

Laws  1913,  c.  86,  i  4,  repealing  Rev.  Codes, 
i  6761,  and  substituting  a  provision  requiring  a 
chattel  mortgage  to  be  filed  in  the  county  where 
the  property  was  situated,  does  not  impair  the 
validity  of  a  chattel  mortgage  previously  filed, 
in  accordance  with  the  law  then  in  force,  in 
the  county  where  the  mortgagor  resided. 

8.  Chattel  mortgages  «s>87— Validity  of  recor- 
dation Is  not  affected  by  subsequent  changes 
In  boundaries  of  recording  district. 

It  is  everywhere  recognized  that  the  va- 
lidity of  the  recordation  of  an  instmment  af- 
fecting title  to  real  or  personal  property  is 
not  affected  by  subsequent  changes  in  the 
boundaries  of  the  recording  district,  whereby 
the  property  is  made  to  fall  within  a  different 
district. 

9.  Chattel  mortgages  ^=998— Whoro  boundaries 
of  reeordlng  district  changed  after  mortgago 
filed,  subsequent  mortgagee  cannot  defeat 
renewal  In  district  of  original  filing. 

Where,  after  defendants'  mortgage  was 
filed  pursuant  to  statute  in  Chouteau  connty. 
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the  mortgagor's  residence,  snch  county  was 
divided  and  a  sabsequent  mortgagee,  pursuant 
to  Lavs  1911,  c.  112,  carving  Hill  county  out 
of  Chouteau  county,  recorded  his  mortgage  in 
Hill  county,  which  was  that  of  the  mortgagor's 
residence,  the  subsequent  mortgagee  cannot, 
under  KeT.  Codes,  i  6763,  repealed  by  Laws 
1813,  c.  86,  I  6,  defeat  the  righU  of  the  original 
mortgagee,  who  kept  his  instrument  alive  by 
filing  affidavits  of  renewal  in  Chouteau  county. 

Api)eal  from  District  Court,  Hill  County; 
John  W.  Tattan,  Judge. 

Action  by  the  Chester  State  Bank  against 
the  Great  Morthem  Railway  Company,  the 
Hlnneaiwlls  Thredilng  Machine  Company, 
and  ethers.  From  a  Judgment  for  plaintiff, 
defendant  Minneapolis  Threshing  Machine 
Company  appeals.  Beveraecl  and  remanded, 
with  directions. 

H.  S.  Kline  and  C.  B.  Elwell,  both  of 
Havre,  and  J.  A.  Hosp,  of  Hopkins,  Minn., 
for  appellant. 

Frank  W.  Tnrcotte  and  Victor  R.  Griggs, 
both  of  Havre,  for  respondent 

HOLLOWAT,  J.  In  March,  1010,  the 
lUnneapoIlB  Threshing  Machine  Company 
(hereinafter  referred  to  as  the  Machine  Com- 
pany) sold  to  William  Mitchell  a  steam  en- 
gine and  other  personal  property,  taking 
from  the  purchaser  his  promissory  notes,  one 
due  October  1, 1910,  one  October  1,  1911,  and 
one  October  1,  1912;  each  bearing  interest 
at  8  per  cent,  per  annum.  To  secure  the 
payments  of  these  notes,  Mitchell  executed  to 
the  Machine  Company  a  chattel  mortgage 
ai>on  the  property  purchased.  The  mort- 
gage was  duly  executed,  and  was  filed  In 
the  office  of  the  county  clerk  of  Chouteau 
county,  the  county  in  which  the  property  was 
situated  and  in  which  the  mortgagor  resided. 
In  November  of  each  year,  1910,  1911,  1912, 
and  1013,  the  Machine  Company  filed  an  affi- 
davit renewing  the  chattel  mortgage,  and 
each  of  these  affidavits  was  filed  in  the 
office  of  the  county  clerk  of  Chouteau  county. 
In  December,  1913,  the  mortgagor  having  de- 
faulted In  the  payment  of  the  indebtedness, 
the  Machine  Company  caused  the  property 
to  be  sold  by  the  sheriff  as  provided  by  law 
and  Itself  became  the  purchaser.  It  took 
possession  of  the  property  and  delivered  It 
to  the  Great  Northern  Railway  Company  for 
shipment. 

Thereupon  the  Chester  State  Bank  de- 
manded possession  of  the  property,  and,  upon 
refusal,  brought  this  action  in  claim  and 
delivery  against  the  Railway  Company,  the 
Mactilne  Company,  the  local  agent  of  the  Ma- 
diine  Company,  and  the  mortgagor,  claiming 
the  right  to  possession  by  virtue  of  two 
diattel  mortgages  executed  to  It  by  Mitchell 
niHm  this  same  property.  The  first  mort- 
gage, dated  July  11,  1911,  was  filed  In  the 
office  of  the  cotmty  clerk  of  Chouteau  county 
and  thneafter  renewed  by  an  affidavit  filed 


in  that  county  In  January,  1912.  In  Febru- 
nary,  1912,  Hill  cotmty  was  created  out  of  a 
portion  of  Chouteau  county,  which  included 
the  portion  where  the  mortgaged  property 
was  situated  and  where  the  mortgagor,  re- 
sided. In  August,  1912,  and  again  in  August, 
1913,  the  bank  filed  its  affidavit  of  renewal 
in  Hill  cdunty.  The  bank's  second  mortgage 
was  dated  November  17,  1913,  and  was  filed 
in  the  office  of  the  county  derk  of  Hill 
county. 

Upon  an  agreed  statement  embracing  the 
foregoing  facts,  the  case  was  tried  by  the 
court,  as  between  the  bank,  on  the  one  hand, 
and  the  Railway  Company  and  the  Machine 
Company,  on  the  other,  resulting. in  a  Judg- 
ment for  the  plaintiff,  from  which  judgment 
the  Bilacblne  Company  prosecuted  this  ap- 
peal. The  questions  presented  Involve  the 
priority  of  the  Machine  Company's  mort- 
gage over  each  of  the  bank's  mortgages. 

[1-8]  No  contention  is  made  that  the  Ma- 
chine Company's  mortgage  was  not  secured 
in  good  faith,  so  that  the  only  question  pre- 
sented is  whether  that  company  lost  its 
priority  by  falling  to  file  affidavits  of  renewal 
in  HIU  county  after  that  county  was  created 
in  February,  1912.  At  the  time  the  bank's 
first  mortgage  was  taken,  in  July,  1911,  the 
Machine  Company's  mortgage  was  a  valid, 
subsiiiting  lien  upon  the  property  in  con- 
troversy on  file  tn  the  county  where  the 
mortgagor  resided,  as  required  by  the  stat- 
ute then  in  force.  Section  6761,  Rev.  Codes. 
As  such  It  imparted  notice  to  the  bank  (Is- 
bell  T.  Slette,  62  Mont.  156,  155  Pac.  603), 
which  acquired  its  right  subject  to  the  su- 
perior right  of  the  Machine  Company.  The 
rights  of  the  inrtles  became  fixed  as  of  the 
date  of  the  bank's  mortgage,  and  could  not 
be  affected  thereafter  by  the  failure  of  the 
Machine  Company  to  file  an  extension  affi- 
davit. If  it  had  done  so.  Bank  v.  Marshall, 
51  Mont  224, 152  Pac.  ^6;  Slhnmer  v.  Meade 
County  Bank,  34  S.  D.  147,  147  N.  W.  734; 
UUman  v.  Duncan,  78  Wis.  213,  47  N.  W.  266, 
9  Ll  R.  A.  683 ;  Jones  on  Chattel  Mortgages, 
{  293;  11  Corpus  Juris,  645;  note,  47  L.  R. 
A.  (N.  S.)  668.  As  between  the  mortgagor 
and  the  Machine  Company,  the  mortgage  was 
valid  until  the  debt  secured  by  it  was  paid. 
Laubenhelmer  v.  McDermott,  6  Mont  612,  6 
Pac.  344.  It  was  equally  valid  during  such 
period  as  against  every  one  except  creditors 
of  the  mortgagor  and  subsequent  purchasers 
and  Incumbrancers  In  good  faith.  Section 
5762,  Rev.  Codes;  section  5,  c.  86,  Laws  of 
1913.  To  constitute  the  bank  a  subsequent 
incumbrancer  in  good  faith,  It  must  have 
taken  its  mortgage  without  knowledge,  ac- 
tual or  cmistructlve,  of  the  existence  of  the 
Machine  Company's  prior  mortgage.  Bank 
V.  King  &  McCants,  37  Okl.  744,  133  Pac.  30. 
47  L.  R.  A.  (N.  S.)  668.  The  Machhie  Com- 
pany's mortgage,  on  file  in  the  proper  county 
and  kept  alive  by  the  renewal  affidavits,  im- 
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parted  nodce  to  the  liank  (Isbell  v.  Slette, 
above),  and  therefore  the  bank  was  not  a 
subsequent  Incumbrancer  In  good  faith  with- 
in the  meaning  of  the  statute  now  under  re- 
view (Howard  v.  Bank,  44  Kan.  549,  24  Pac. 
883,  10  Ii.  R.  A.  537)  and  could  not  be  heard 
to  complain  If  the  Machine  Company's  mort- 
gage had  never  been  renewed. 

[7]  As  observed  before,  when  the  Machine 
Company's  mortgage  was  secured,  the  statute 
required  that  a  chattel  mortgage  be  filed  In 
the  county  where  the  mortgagor  resided. 
By  chapter  86,  Laws  of  1913,  section  5761 
was  repealed,  and  In  lieu  thereof  was  sub- 
stituted a  provision  which  required  a  chattel 
mortgage  to  be  filed  in  the  county  where  the 
property  was  situated.  This  statute  could 
not  affect  the  validity  of  the  Machine  Com- 
pany's mortgage,  but  It  did  operate  to  require 
the  bank  to  file  its  second  mortgage  in  Hill 
county. ' 

[8,  t]  The  question  then  arises:  Did  the 
Machine  Company  maintain  the  priority  of 
its  mortgage  on  file  In  Chouteau  county  upon 
property  which  came  to  be  within  Hill  coun- 
ty, and  the  mortgagor  of  which  property  he- 
came  a  resident  of  Hill  county  upon  the  crea- 
tion of  that  county,  by  filing  the  renewal  affi- 
davits in  Chouteau  county?  At  the  time  the 
Biachlne  Company's  mortgage  was  executed, 
It  was  filed  properly  In  Chouteau  county,  and 
could  not  have  been  filed  elsewhere.  The 
statute  thm  In  force  required,  and  the  sub- 
sequent statute  has  required,  that  the  affi- 
davit of  renewal  be  "filed  in  the  office  where 
the  mortgage  therein  described  1b  filed,"  that 
the  clerk  attach  such  affidavit  to  the  mort- 
gage, and  that  "the  original  mortgage  shall 
then  continue"  in  force  for  the  period  desig- 
nated. Section  6763,  Rev.  Codes;  section  0, 
c.  86,  above.  The  act  under  which  Hill  coun- 
ty was  created  (chapter  112,  Laws  of  1911) 
provided: 

"The  board  of  county  commissioners  of  any 
new  county  formed  as  aforesaid  mast  provide 
suitable  books  and  have  transcribed  from  the 
records  of  the  old  county  or  counties  all  such 
parts  thereof  as  relate  to  or  affect  property 
or  the  title  thereof  situate  in  the  new  county, 
and  said  records  when  so  transcribed  and  cer- 
tified as  herein  provided  shall  have  the  same 
force  and  effect  as  such  original  records." 

Nowhere  was  provision  made  for  refiling 
chattel  mortgages  in  the  new  county,  and 
neither  was  it  necessary  to  the  validity  of  a 
chattel  mortgage  that  it  designate  the  par- 
titmlar  place  in  a  county  where  the  mortgagor 
resided  or  where  the  property  was  situated. 
Manifestly,  chapter  112,  above,  contemplated 
that  only  such  records  of  the  old  county 
should  be  transcribed  as  disclosed  on  the 
face  of  them  that  they  affected  property  with- 
in the  confines  of  the  new  county.  Whether 
there  ever  was  a  transcribed  copy  of  the  Ma- 
chine Company's  mortgage  filed  in  Hill  county 


I  does  not  appear  from  this  record,  and  In  dur 
view  of  the  case  it  is  altogether  immaterial. 

Doubtless  the  Legislature  could  have  re- 
quired that  the  original  mortgage  be  trans- 
ferred from  Chouteau  county  and  reflled  in 
Hill  county,  or  It  conld  have  required  that 
a  certified  copy  be  filed  In  Hill  county,  and 
that  thereafter  the  renewal  affidavit  should 
be  filed  In  the  new  county  and  attached  to 
such  copy.;  but  it  did  neither  of  these  things. 
It  required  the  renewal  affidavit  to  be  filed 
with  and  attached  to  the  original  mortgage. 
But  further  discussion  of  the  subject  Is  not 
necessary.  The  rule  is  recognized  every- 
where that  the  validity  of  the  recordation  oi 
an  instrument  affecting  the  title  to  real 
or  personal  property  is  not  affected  by  subse- 
quent changes  in  the  boundaries  of  the  re- 
cording district,  whereby  the  property  la 
made  to  fail  within  a  different  district.  Keys 
V.  First  Nat  Bank,  22  Okl.  174,  104  Paa  346, 
and  note  to  same  in  18  Ann.  Cas.  168. 

Upon  the  agreed  statement  of  facts,  the 
mortgage  of  the  Machine  Company  was  prior 
and  superior  to  each  of  the  bank's  mortgages,  ' 
and  by  purchasing  the  property  at  the  fore- 
closure sale  under  its  mortgage  the  Machine 
Company  became  entitled  to  the  possession  of 
the  property. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  enter  Judgment 
in  favor  of  the  answering  defendants. 

Reversed  and  remanded. 

HURLT,  MATTHEWS,  and  COOPER,  JJ., 
concur. 

BRANTLY,  C.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


WILCOX  V.  NEWMAN.     (No.  4135.) 
(Supreme  Court  of  Montana.    May  19,  1920.) 

1.  Contracts  <Ss>324(l),  346(3)— In  action  on 
quantum  meruit,  express  contraot  may  be 
proved. 

A  party  to  an  express  contract  may  sue  on 
quantum  meruit,  and,  on  showing  performanc* 
of  the  contract,  introduce  it  to  prove  reason- 
able value  of  the  services  rendered. 

2.  Trial  «=sl65— Mere  claim  of  projudioa  by 
varlanos  does  not  authorize  nonsuit. 

Under  Rev.  Codes,  §  6585,  making  variance 
immaterial  unless  it  prejudice  the  adverse  par- 
ty, in  which  case  pleadings  may  be  amended, 
a  mere  allegation  in  a  motion  for  nonsuit,  be- 
cause proof  of  an  express  contract  was  a  vari- 
ance from  allegation  of  implied  contract  that 
the  variance  misled  and  prejudiced  defendant, 
without  any  proof  of  prejudice,  is  insufficient. 

3.  Pleading  ®=>I65— Reply  unnecessary  when 
matter  In  answer  could  be  proved  under  spe* 
olal  denial. 

Where  the  facts  alleged  in  the  answer  could 
have  been  proved  under  a  specific  denial  of  the 
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anegations  of  the  complaint  and  do  not  amount 
to  an  admission  of  the  complaint  with  an  alle- 
gation of  matter  in  aToidance,  no  reiily  ia  nee- 
easaiT. 

4.  Ploading    «=9 1 65— Answer   stating   contract 
dlfforsnt  from  that  saad  on  does  not  require 
reply- 
Where  the  complaint  alleged  performance 
of  Berrices  at  defendant's  request,  an  aiiswer, 
alleging    that    defendant    employed    plaintiff's 
mother  to  perform  all  the  services  wliich  had 
been  performed  at  a  fixed  compensation  which 
had  been  paid  to  the  mother,  sta'tes  only  facts 
showing  a  contract  different  from  that  alleged 
which  conld  be  proved  under  specific  denial  of 
the  complaint,  so  that  defendant  was  not  en- 
titled to  judgment  because  of  plaintiff's  failure 
to  reply  thereto. 

Apiieal  from  District  Court,  J^erson  (boun- 
ty;   W.  A.  Clark,  Judge. 

Action  by  Rath  Wilcox  against  Li.  Newman. 
From  a  Judgment  for  defendant  after  non- 
suit was  granted  and  an  order  denying  mo- 
tion for  new  trial,  plaintiff  appeals.  Bevers- 
ed  and  remanded. 

Donnelly  A  Carleton,  of  Havre,  for  appel- 
lant. 

Freeman  ft  Tbelen,  of  Great  Falls,  and  M. 
H.  Parker,  of  Boulder,  for  respondent 

MATTHEWS,  J.  Appellant  Ruth  Wilcox, 
Boy  J.  Wilcox,  and  Arthur  J.  Wilcox  are  the 
children  of  one  Ida  J.  Wilcox.  The  complaint 
herein  contains  three  causes  of  action.  The 
first  alleges  that  from  November  28,  1911,  to 
December  28,  1913,  plaintiff,  at  the  6peclal 
instance  and  request  of  Newman,  performed 
work  and  labor  at  bis  lunch  counter  at  Clancy, 
Vonu,  which  services  were  of  the  "reasonable 
'  value  of  $960,  being  at  the  rate  of  $40  per 
month" ;  that  no  part  thereof  has  been  paid, 
and  demand  for  and  refusal  of  payment  The 
second  cause  of  action  contains  like  aver- 
ments, except  that  the  services  are  alleged  to 
have  been  performed  by  Roy  J.  WUcox  and 
the  claim  assigned  to  plaintiff;  while  the 
third  cause  of  action  Is  Identical  with  the 
second,  except  that  Arthur  J.  Wilcox  Is  al- 
leged to  have  performed  services,  during  the 
period  mentioned,  of  the  reasonable  value  oC 
$760. 

The  answer,  as  to  each  of  the  causes  of  ac- 
tion, denies  generally  each  of  the  allegations, 
and  "alleges  the  fact  to  be"  that  defendant 
employed  Ida  J.  Wilcox  to  conduct  and  op- 
erate the  lunch  counter  under  an  agreement 
whereby  she  was  to  furnish  and  perform  all 
labor  and  services  necessary  In  connection 
therewith,  at  a  wage  of  $75  per  month,  later 
raised  to  $90  per  month,  and  room  and  board 
for  her  three  children ;  that  defendant  paid 
the  said  Ida  J.  Wilcox  the  said  wages  as  they 
became  due  during  all  of  the  said  period,  and 
furnished  the  room  and  board  as  agreed ;  that 
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defendant  had  no  other  agreement  or  under- 
standing with  the  said  Ida  J.  Wilcox,  or  with 
any  other  person  or  persons,  with  reference 
to  running  said  lunch  counter;  and  further 
alleges  that,  during  said  period,  each  of  said 
children  was  a  minor. 

On  the  trial  Ida  3.  Wilcox,  and  each  of  the 
said  children,  testified  that  respondent  caUed 
on  them  at  Shelby,  Mont,  and  employed  the 
entire  family,  and,  while  all  were  present,, 
agreed  to  pay  each  of  the  children  $40  per 
month.  Each  of  the  children,  in  addition  to 
stating  that  such  was  the  agreement,  testi- 
fied that  the  sum  of  $40  per  month  was  a 
reasonable  wage  for  the  services  performed. 
They  attempted  to  explain  their  failure  to 
collect  their  wages  from  month  to  month,  by 
stating  that  they  did  not  need  the  money  and 
would  as  soon  have  it  with  Mr.  Newman  as 
in  a  bank. 

The  plaintiff  having  rested,  defendant  mov- 
ed for  Judgment  of  nonsuit  on  the  ground  of 
variance,  in  that  plaintiff  sued  upon  an  Im- 
plied contract  while  the  testimony  shows 
that,  if  a  contract  was  entered  into.  It  was  an 
express  contract  for  services  at  $40  per 
month,  board  and  room.  In  urging  the  mo- 
tion, counsel  stated: 

"The   defendant   has   received  no  intimation 
that  there  would  be  any  other  contention  than 
the  contract  sued  npon,  wliich  is  an  impUed 
one." 
# 

Thereupon  the  court  made  the  following  or- 
der, sustaining  the  motion: 

"There  is  not  any  question  in  this  case  that 
every  witness  has  gone  on  the  stand  and  has 
positively  and  absolutely  sworn,  as  strong  as 
they  could,  to  an  express  contract,  that  Mr. 
Newman  would  pay  them  $40  per  month  to  go 
down  and  work  for  him;  that  is  what  they 
have  sworn  to  on  every  occasion,  uniformly 
and  consistently,  and  the  complaint  alleges  a 
quantum  meruit,  that  is,  the  reasonable  value 
of  the  services  would  be  $40.00  a  month;  there 
Is  a  variance  here  between  the  pleadings,  and 
the  proof,  and  it  is  a  matter  that  the  court 
should  take  care  of.    The  motion  is  sustained.'' 

There  are  but  two  assignments  of  error, 
to  wit:  That  the  court  erred  in  sustaining 
the  motion,  and  that  it  erred  in  overruling  the 
motion  for  a  new  trial. 

[1]  There  can  be  no  question  but  that  a 
party  with  whom  an  express  contract  has 
been  made  may  sue  on  quantum  meruit,  and 
thereafter,  on  showing  a  performance  of  the 
contract,  Introduce  the  express  contract  to 
prove  the  reasonable  value  of  the  services 
rendered.  In  the  case  of  Blankenshlp  v.  Deck- 
er, 6i  Mont  29:^.  298,  U5  Pac.  1035,  1037,  this 
court  held  that — 

"Upon  a  complete  performance  of  an  express 
contract  for  services  at  a  stipulated  compen- 
sation, there  seems  to  be  no  sounj  reason  why 
a  recovery  may  not  be  had  upon  the  quantum 
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meruit.  BnrgeM  T.  Helm,  24  Nev.  242,  61  Pac. 
1026;  Shepard  ▼.  MlUa,  173  111.  223,  50  N. 
B.  709;  Fells  v.  Vestvali,  2  Keyes  (N.  Y.)  152. 
In  8uch  case  the  effect  of  proof  of  the  express 
contract  is  to  make  the  stipulated  compensa- 
tion the  quantum  meruit  in  the  case." 

While  It  is  said  that  the  statement  In  the 
Blankenshii)  Case  Is  obiter,  the  role  is  again 
announced  in  the  case  of  Neuman  y.  Grant, 
36  Mont.  77,  92  Pac.  43,  and  in  Waite  t.  Shoe- 
maker, 60  Mont  264,  146  Pac.  736,  and  re- 
cently in  the  case  of  Daly  v.  Kelley,  57  Mont 
— ,  187  Pac.  1022,  and  in  that  of  Dalgamo  v. 
Holloway,  56  Mont  561, 186  Pac.  332,  where 
it  is  said : 

"That  when  a  party  has  fully  performed  an 
express  contract,  he  may  sue  upon  quantum 
meruit,  admits  of  no  question  in  this  state." 

The  general  role  is  stated  in  Cyc.  as  fol- 
lows: 

"Where  there  is  a  special  agreement  and 
the  plaintiff  has  performed  on  his  part,  the  law 
raises  the  duty  on  the  part  of  the  defendant 
to  pay  the  price  agreed  upon,  and  the  plain- 
tiff may  count  either  on  the  implied  assumpsit 
or  on  the  express  agreement.  *  *  *  The 
only  effect  in  such  a  case  of  proof  of  an  ex- 
press contract  fixing  the  price,  is  that  the 
stipulated  price  becomes  the  quantum  meruit 
in  the  case.  It  is  not  a  question  of  variance, 
but  only  of  the  mode  of  proof  of  the  allega- 
tions of  the  pleading."    9  Cyc.  685. 

In  the  case  of  Burgess  t.  Helm,  24  Nev.  242, 
61  Pac.  1025,  the  rule  is  announced  as  above, 
but  doses  with  the  statement: 

"There  is  no  reason  why  a  recovery  may 
not  be  had  upon  a  complaint  on  quantum  meruit 
*  *  *  when  the  opposite  party  to  the  action 
has  not  been  misled  in  his  defense." 

[2]  Counsel  contends  that,  even  though  the 
general  rule  is  as  stated,  the  court  was  jus- 
tified in  sustaining  the  motion  under  the  fore- 
going qualification  to  the  rule.  But,  even 
though  it  may  be  Said  that  there  was  a  va- 
riance between  the  pleadings  and  the  proof, 
which  we  will  go  so  far  as  to  say,  our  Code 
provides  that — 

"No  variance  between  the  allegation  in  a 
pleading  and  the  proof  is  to  be  deemed  mate- 
rial, unless  it  has  actually  misled  the  adyerse 
party  to  his  prejudice  in  maintaining  his  ac- 
tion or  defense  upon  the  merits.  Whenever 
it  appears  that  a  party  has  been  so  misled, 
the  court  may  order  the  pleadings  to  be 
amended,  upon  such  terms  as  may  be  just" 
Rev.  Codes,  S  6585. 

"Under  such  statutes,  it  is  not  enough  for 
the  party  to  allege  merely  that  he  has  been 
misled,  but  it  must  be  proved  to  the  satisfac- 
tion of  the  court  An  affidavit  should  ordinar- 
ily be  filed  showing  in  what  respect  the  party 
has  been  surprised  or  misled."  31  Cyc.  703, 
701,  and  cases  dted. 

Counsel  in  bis  motion  made  no  suggestion 
that  defendant  was  misled  to  his  prejudice 
in  maintaining  his  defense;    the  only  vari- 


ance, if  any,  was  u  to  fixing  the  wages,  rath- 
er than  leaving  the  amount  to  be  fixed.  The 
defendant  having  denied  the  entire  transac- 
tion, we  cannot  see  wherein  his  defense  could 
have  differed  had  the  complaint  alleged  an  ex< 
press  contract  as  to  wages  In  addition  to  the 
allegation  of  a  contract  of  employment.  The 
court  based  its  order  squarely  on  its  ruling 
that  there  was  a  variance,  without  regard  to 
the  effect  on  the  defense.  The  testimony,  if 
uncontradicted,  was  suflicient  to  warrant  a 
verdict  in  favor  of  the  plalntur,  and  tbe  court 
erred  in  taking  the  matter  from  the  Jury. 

2.  Counsel  for  respondent  insiste  that,  even 
though  the  court  orred  in  granting  the  mo- 
tion for  Judgment  of  nonsuit  the  motion  de- 
nying a  new  trial  was  proper  for  the  reason 
that  new  matter  was  set  up  in  the  answer,  to 
which  no  reply  was  filed.  The  rights  of  the 
defendant  by  reason  of  the  failure  of  plaintiff 
to  file  a  replication  were  not  raised  in  the 
court  below,  either  by  motion  for  judgment 
on  the  pleadings  or  by  objection,  to  the  intro- 
duction of  testimony,  nor  was  the  fact  men- 
tioned in  the  motion  for  nonsuit  The  cause 
was  tried  evidently  upon  the  theory  that  the 
issues  tendered  were  joined  by  the  answer. 
We  will,  however,  dispose  of  the  question  of 
the  necessity  of  a  reply,  without  regard  to 
whether  the  question  was  timely  raised. 

[3]  The  test  as  to  when  a  replication  is  nec- 
essary is  given  in  the  case  of  Stephens  v.  Con- 
ley,  48  Mont  352,  138  Pac.  189,  Ann.  Cas. 
1915D,  958,  quotirig  from  Mauldin  v.  Ball,  6 
Mont  96, 1  Pac.  4C9: 

"  'Whatever  facts  are  alleged  in  the  answer, 
that  might  have  been  proved  under  a  specific 
denial  of  the  allegations  of  the  complaint  may 
be  considered  as  and  are  equivalent  to  a  spe- 
dfic  denial  of  such  allegations,  and  require . 
no  replication;  for  such  an  answer  forms  an 
issue,  and  whatever,  averments  of  the  an- 
swer amount  to  an  admission  of  the  allega- 
tions of  the  complaint,  and  tend  to  establish 
some  circumstance  or  fact  not  inconsistent 
with  all  such  allegations,  constituting  a  de- 
fense or  counterclaim,  and  which  could  not  be 
proved  under  a  specific  denial,  are  new  matter 
and  require  a  replication.'  The  rule  appears 
to  be,  then,  that  if  the  facts  stated  in  the  an- 
swer could  have  been  proved  under  a  denial 
of  the  allegations  in  the  complaint,  they  do  not 
constitute  new  matter  within  the  meaning  of 
the  Practice  Act,  and  the  failure  to  reply 
does  not  amount  to  an  admission  of  the  truth 
of  the  matters  stated  as  against  the  plaintiff." 

In  Hanson  Sheep  Co.  v.  Bank,  63  Mont  824, 
163  Pac  1151,  this  court  said: 

"Any  evidence  la  admissible  under  a  genera] 
denial  which  tends  to  controvert  the  allegations 
of  the  complaint.  This  includes  evidence  of  any 
fact  which  is  inconsistent  with,  and  thus  nega- 
tives, the  plaintiff's  cause  of  action." 

The  case  of  Chealey  v.  Purdy,  64  Mont  489, 
171  Pac.  926,  is  directiy  In  point  here,  for 
there  the  court  said: 
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"The  deteidaat,  imder  Bia  general  denial, 
nuij  introduce  any  evidence  which  tends  to 
•bow  that  he  did  not  enter  into  the  contract, 
or  that  he  made  a  contract  different  in  one  or 
more  aabstantial  particulars  from  that  alleged, 
or  that  the  plaintiff  has  failed  to  fulfill  the  ob- 
ligations assumed  by  him  therein  according  to 
Ita  terms,  or  any  other  fact  which  tends  to 
destroy,  not  to  avoid,  the  cause  of  action  al- 
leged." 

[4]  Here  tbe  averments  of  the  answer  do 
not  "amount  to  an  admission  of  the  allega- 
tions of  the  complaint,  and  tend  to  establish 
some  circumstance  or  fact  not  Inconsistent 
with  such  allegations,"  but,  on  the  contrary, 
they  emphatically  deny  all  of  such  allega- 
tions and  set  up  facts  "inconsistent  with,  and 
thus  negative,  plaintiff's  cause  of  action.*! 
Under  the  above  rules,  every  fact  alleged  In 
the  answer  could  have  been  proved  under  ei- 
ther a  general  or  specific  denial  of  the  alle- 
gations of  the  complaint,  and  no  replication 
was  therefore  necessary. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Beversed  and  remanded. 

HOLLOWAT,  HUBLT,  and  COOPBB,  M., 
concur. 

BRAMTLT,  C.  J.,  being  absent,  takes  no 
part  in  the  foregoing  decision. 


HERRICK  V.  BARZEE. 
(Supreme  Court  of  Oregon.    May  26,  1820.) 

1.  Contract*  «=9l26— Attorney  may  appear  be- 
fore legislative  body  to  procure  appropria- 
tion. 

A  contract  for  services  to  be  rendered  by 
an  attorney  before  a  Legislature,  or  the  Con- 
gress of  the  United  States,  in  securing  the 
passage  of  a  law  providing  for  the  payment  of 
»  jtist  claim,  is  not  unlawful  and  not  against 
public  policy,  if  it  does  not  contemplate  the 
nse  of  improper  means  and  if  the  services  to 
be  rendered  are  such  as  appeal  to  the  reason 
of  those  whom  it  is  sought  to  persuade. 

2.  Coarts  9=397(1)— Federal  dedtions  follow- 
ed Is  dotormining  vaHdIty  of  oontraot  affeet- 
Ing  federal  legislation. 

In  determining  whether  or  not  a  contract 
for  services  to  be  rendered  by  an  attorney 
before  the  Congress  of  the  United  States  in 
securing  the  passage  of  a  law  is  against  pub- 
lic policy,  decisions  of  the  federal  courts  should 
be  taken  as  a  guide;  federal  legislation  being 
concerned. 

8.  Contracts  «=>I26  —  Advice  of  attornoy  to 

petition   legislators  did   not  render   contract 

to  procure  passage  of  law  unlawful. 

A  contract  for  services  to  be  rendered  by 

an  attorney  before   Congress  in  securing  the 

passage  of  a  law  providing  for  the  payment  of 


a  jost  daim  was  not  rendered  mdawfal  or  con- 
trary to  public  policy  because  it  was  attempted 
to  be  carried  out  in  part  by  the  claimants  writ- 
ing to  the  senators  and  representatives  in  Con- 
gress, upon  the  advice  of  the  attorney;  the 
United  States  Constitution  securing  to  the  peo- 
ple the  right  to  petition  the  government  for  a 
redress  of  grievances. 

4.  Contracts  $=3 1 26— Services  of  attorney  un- 
der contraot  to  proenre  legislation  legalized 
by  provision. 

A  provision  attached  to  an  act  of  Congress 
appropriating  money  to  pay  claimants,  pro- 
viding that  no  agent  or  attorney  should  receive 
more  than  6  per  cent  thereof  for  his  services, 
legalized  a  contract  between  the  claimants  and 
an  attorney  agreeing  to  secure  an  appropria- 
tion to  the  claimants. 

5.  Attorney  and  dloat  «=a  1 47— Provision  fixing 
compensation  attached  to  appropriation  to 
pay  daim  supersedes  express  contract  for 
compensation. 

Where  Congress  in  appropriating  a  certain 
amount  to  pay  certain  claimants  named  in  the 
act  attached  a  proviso  to  the  effect  that  no  at- 
torney representing  a  claimant  should  receive 
more  than  6  per  cent,  as  compensation,  such 
proviso  superseded  any  express  contract  be- 
tween attorney  and  claimants. 

6.  Trial  <&s>l43,  165  —  OHferenoas  In  Infer- 
ences from  evldeaoefor  Jury;  motion  for 
honsult  admits  truth  of  evidence;  "demur- 
rer to  evidence." 

A  motion  to  nonsuit  is  a  "demnrrer  to  the 
evidence"  and  admits  the  tratb  of  the  evidence 
and  every  reasonable  inference  of  fact  which 
the  jury  may  infer  from  it,  and,  if  different  con- 
clusions can  be  drawn  from  the  facts,  the  case 
should  be  left  with  the  jury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Demur- 
rer to  Evidence.] 

Bennett,  J.,  dissenting. 

In  Banc. 

Appeal  from  Orcult  Court,  Moltnomah 
County;   W.  N.  Gatens,  Judge. 

Action  by  Samuel  Herrick  against  Charles 
W.  Barzee.  Judgment  for  def«idant,  and 
plaintiff  appeals.     Beversed  and  remanded. 

This  is  an  action  to  recover  $360  for  services 
of  plaintiff,  as  an  attorney  for  the  defendant, 
in  prosecuting  a  claim  of  the  defendant 
against  the  United  States  for  $1,000  before 
Congress  and  its  committees,  and  securing  an  ' 
act  of  Congress  reimbursing  defendant  in 
such  sum  for  the  loss  of  land  in  the  "overlap" 
in  Sherman  county.  Or. 

Plaintiff  alleges  that  he  entered  Into  a 
contract  with  the  defendant  In  1907,  or  1908, 
to  secure  an  appropriation  to  reimburse  the 
defendant  for  the  loss  of  his  land,  and  that 
he  was  to  receive  20  per  cent,  of  the  amount 
collected.  The  defendant  alleges  that  he  en- 
tered into  the  contract  with  the  plaintiff  in 
1901,  or  1902,  and  that  the  mdney  was  to  be 
secured  by  1907,  or  the  contract  then  ceased. 
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The  ckOBe  w»b  tried  before  the  conrt  and  a 
jury,  and,  at  the  close  of  the  plaintiff's  case 
Id  dilet,  the  defendant  moved  for  a  judg- 
ment of  Involuntary  nonsuit  upon  the  grounds 
that  the  c<mtract  and  the  manner  of  its 
performance  were  contrary  to  public  policy, 
and  also  for  the  reason  that  plaintiff  was 
to  receive  a  contingent  commission.  The 
nonsuit  was  granted,  and  plaintiff  appeals. 

The  original  contract  was  not  introduced 
in  evidence.  A  form  of  contract,  which  plain- 
tiff states  was  in  substance  the  same  as  the 
one  executed,  shows  that — 

The  defendant  employed  the  plaintiff  "to 
prosecute  before  the  Interior  Department,  the 
CoDgregg  of  the  United  Stateg,  and  if  neces- 
sary, the  United  States  Court  of  Claims,  his 
claim  against  the  government  for  damages  to 
bim  by  reason  of  the  opening  to  settlement  of 
certain  lands  within  the  limits  of  the  Dalles 
Military  Road  Grant,  in  the  state  of  Oregon, 
including  damages  by  reason  of  the  loss  of 
the  use  of  the  land  and  of  the  improvements 
for  a  number  of  years.  In  consideration  for 
the  said  second  party's  professional  services  on 
this  claim,  the  first  party  agrees  to  pay  said 
second  party  the  sum  of  20  per  cent  of  the 
amount  recovered  from  the  government." 

J.  B.  Otaer,  of  Portland  (Charles  J.  Schna- 
bel,  of  Portland,  on  the  brief),  for  appellant. 

A.  M.  Crawford,  of  PorUand  (C.  L.  Barzee^ 
of  Portland,  on  the  brief),  for  responds t. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  defendant  contends  that  the  contract  in 
question  is  a  lobbying  contract  and  therefore 
void.  The  testimony  tended  to  show  the  fol- 
lowing facts:  On  May  9,  1896,  defendant 
made  a  timber  and  stone  entry  at  The  Dalles, 
Or.,  land  office  on  the  S.  %  S.  W.  %  section 
21,  township  1  N.,  range  17  E.,  W.  M.,  In 
Sherman  county.  Or.  The  land  office  rec- 
ords disclosed  that  the  land  was  subject  to 
entry.  The  defendant  took  possession  of  the 
tract  and  made  improvements  thereon  reason- 
ably worth  $1,900.  Subsequently  It  was  dis- 
covered that  said  land,  having  been  grtinted 
to  The  Dalles  Military  Road,  was  not  sub- 
ject to  snch  entry,  and  on  June  11,  1901, 
Barzee's  entry  was  canceled,  as  result  of 
which  the  latter  lost  the  value  of  his  improve- 
ments and  was  thereby  damaged  in  the  sum 
of  11,900. 

It  is  admitted  that  the  defendant  had  a 
Just  claim  against  the  United  States  for 
$1,900;  that  the  plaintiff,  Herrlck,  was  em- 
ployed to  prosecute  the  claim  before  the  prop- 
er tribunals  for  a  compensation;  that  the 
claim  was  allowed  by  Congress  on  August  11, 
1916,  and  defendant  received  paypient  of  his 
datm.  There  Is  a  conflict  in  the  evidence  as 
to  the  date  of  the  execution  of  the  contract 
and  also  as  to  the  time  of  its  termination 
and  several  other  matters.  In  referring  to 
the  facts,  It  is  not  the  intention  to  express 
any  opinion  in  regard  thereto,  but  only  to 
mention  those  which  the  testimony  tended 
in  a  measure  to  prove. 


Plaintiff's  evidence  indicated  tihat  he  had 
been  an  attorney  in  Washington,  D.  C,  since 
1901;  that  he  continued  to  serve  defendant 
in  the  matter  from  the  time  the  contract 
of  employment  was  made,  about  1909,  until 
after  the  claim  was  paid  in  1916;  that  he 
obtained  data  in  regard  to  the  claim  of  de- 
fendant and  67  other  similar  claims  and 
prepared  two  or  three  different  bills  which 
were  introduced  and  passed  the  United  States 
Senate  but  failed  to  pass  the  House  of  Repre- 
sentatives; that  he  worked  In  the  preparation 
of  memoranda  used  before  a  committee,  and 
appeared  as  attorney  for  claimant  before  a 
committee  and  made  argument  ta  favor  of 
the  claims  before  the  Interior  Department 
and  the  General  Land  Office,  to  which  the 
bill  was  referred,  and  was  recognized  as  at- 
torney for  Barzee;  that  in  August,  1916,  the 
bill  allowing  the  claims  was  passed  by  both 
branches  of  Omgress,  and  defendant  received 
the  amount  of  his  claim,  $1,900.  As  above 
stated,  we  do  not  pass  on  the  sufficiency  ct 
this  testimony. 

[1]  The  rule  of  law  appears  to  be  that  any 
person  whose  Interests  may  be.  in  any  way 
affected  by  any  public  or  private  act  of  a 
le^slative  body  has  an  undoubted  right  to 
present  and  urge  his  claims  by  arguments^ 
either  in  person  or  by  counsel  professing  to 
act  tor  him,  before  legislative  committees, 
A  contract  for  services  to  be  rendered  by  an 
attorney  before  the  Legislature  or  the  Con- 
gress of  the  United  States,  in  securing  the 
passage  of  a  law  providing  for  the  payment 
of  a  Just  claim,  is  not  unlawful  if  It  does 
not  contemplate  the  use  of  improper  means 
and  if  the  services  to.be  rendered  are  such 
as  appeal  to  the  reason  of  those  whom  it  is 
sought  to  persuade.  Drafting  the  petition  to 
set  forth  the  claim,  collecting  facts,  pre- 
paring and  submitting  argaments  either 
orally  or  in  writing  to  a  committee  or  other 
proper  authority,  and  other  services  of  like 
character,  are  within  the  category  of  profes- 
sional services.  They  rest  on  the  same  prin- 
ciple of  etiiics  as  professional  services  ren- 
dered in  a  conrt  of  Justice  and  are  no  more 
exceptionable.  Services  of  such  nature  are 
separated  by  a  broad  Une  or  demarkation 
from  personal  solicitation  and  similar  means 
and  appliances.  6  R.  C.  L.  p.  734,  i  139:  13 
C.  J.  p.  432,  {  368;  15  Am.  &  Eag.  Ency.  Law 
(2d  Ed.)  970;  Hyland  v.  Oregon  Hassara 
Paving  Co.,  74  Or.  1-11,  144  Pac.  1160,  L.  R. 
A.  1915C,  823,  Ann.  Cas.  191610,  941 ;  Stanton 
V.  Embrey,  93  U.  S.  549,  23  L.  Ed.  983;  Nutt 
T.  Knut,  200  U.  "S.  12,  26  Sup.  Ct  216,  50  U 
Ed.  348. 

A  valid  distinction  is  made  between  lobby- 
ing services  in  procuring  the  passage  of 
legislation  and  strictly  legitimate  professional 
services  of  an  attorney  directed  to  that  end, 
it  being  held  that  a  contract  for  contingent 
compensation  for  services  of  the  latter  kind 
is  legal  and  enforceable.  Stroemer  v.  Van 
Orsdel,  74  Neb.  132,  108  N.  W.  1063.  107  N, 
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W.  125,  4  L.  B.  A.  0f .  S.)  212,  121  Am.  St 
Kep.  713;  see  note,  6  Ann.  Cas.  210;  Chese- 
brough  T.  Conover,  140  N.  T.  382,  35  N.  E. 
633;  Davis  y.  C<wimon,wealth,  164  Mass.  241, 
41  N.  B.  292,  30  L.  K.  A.  743 ;  McBratney  v. 
Chandler,  22  Kan.  692,  31  Am.  Rep.  213. 

If  Barzee  had  a  Just  claim  against  the 
United  States,  be  had  a  right  to  employ  an 
attorney  to  render  proper  professional  serv- 
ices. The  attorney  may  receive  a  compen- 
sation consisting  of  a  contingent  fee,  even 
where  the  services  are  to  be  performed  be- 
fore Congress.  Snch  a  case  comes  within  the 
well-recognized  exceptions  to  the  general 
mle.  Wright  v.  Tebbltts,  91  U.  S.  252,  23  L. 
Ed.  320;  Stanton  v.  Embrey,  supra;  Taylor 
V.  Bemlss,  110  U.  S.  42.  3  Sup.  Ct.  441,  28 
Jj.  Ed.  64;  Brbwn  v.  Brovm,  34  Barb.  (N.  T) 
533-  Nutt  V.  Knut,  supra;  McGowan  v.  Par- 
ish,'237  U.  S.  286,  35  Sup.  Ct.  543,  59  L.  Ed. 
965. 
■    It  Is  stated  in  9  Cyc.  483: 

"As  the  habits,  opinions,  and  wants  of  a  peo- 
ple vary  with  the  times  so  public  policy  may 
change  \rith  them.  •  •  •  It  is  clearly  to 
the  interest  of  the  public  that  persons  shoold 
not  be  unnecessarily  restricted  in  their  freedom 
to  make  their  own  contracts,  and  agreements 
therefore  are  not  to  be  held  void  as  being  con- 
trary to  public  policy,  unless  they  are  clearly 
contrary  to  what  the  Legislature  or  judicial 
decision  has  declared  to  be  the  public  policy, 
or  they  manifestly  tend  to  injure  the  public  in 
some  way." 

[2]  The  contract  in  question  is  not  void 
upon  Its  face.  There,  was  some  competent 
testimony  that  it  was  a  valid,  lawful,  and 
(enforceable  contract.  It  is  Identical  in  all  Its 
features  with  the  contract  before  the  Su- 
preme Court  of  the  United  States,  In  the 
case  of  Nutt  v.  Knut,  Supra,  in  which  a  com- 
mlssimi  amounting  to  about  $20,000  was  re- 
covered. As  federal  legislation  is  concerned 
In  the  present  case,  we  think  the  cases  above 
referred  to  before  the  United  States  Supreme 
Court  should  be  taken  as  our  guide. 

The  act  of  Congress  (39  Stat.  1354)  appro- 
priating $04,648.13  to  pay  the  defendant  and 
otber  claimants  named  in  the  act  has  at- 
tached a  proviso  as  follows: 

"Provided,  that  no  agent,  attorney,  firm  of 
attorneys,  or  any  persons  engaged  heretofore 
or  hereafter  In  preparing,  presenting,  or  prose 
cnting  this  claim  shall,  directly  or  indirectly, 
receive  or  retain  for  such  service  in  preparing, 
presenting,  or  prosecuting  such  claim,  or  for 
any  act  whatsoever  in  connection  therewith  an 
amonnt  greater  than  five  per  centum  of  the 
amount  allowed  under  this  bill  to  the  person 
for  whom  he  has  acted  as  agent  or  attorney." 

In  Stantoti  v.  Embrey,  supra,  where  an  at- 
torney's fee  for  the  prosecution  of  a  claim 
against  the  United  States  before  the  officials 
of  the  Treasury  Department,  the  services 
were  rendered  upon  a  contract  for  a  contin- 
gent remuneration.  The  Instruction  of  the 
trial  court  to  the  Jury  which  was  approved 


apon  appeal  to  the  Suprema  Oonrt  of'  tfifi 
United  States  was  in  part  as  follows : 

"Where  an  attorney  in  the  exercise  of  his 
ordinary  labor  and  calling,  and  with  the  in- 
strnmentalities  of  his  professional  learning  and 
industry,  undertakes  to  work  out  a  desired  re- 
sult for  his  client,  not  through  personal  in- 
fluence, but  through  the  instrumentalities  of 
the  law — by  persuasion,  as  distinguished  from 
influence — such  an  undertaking  is  not  an  unlaw- 
ful one,  or  contrary  to  public  policy." 

A  Judgment  for  over  f9,000  was  affirmed. 
In  2  R.  C.  L.  p.  1041,  8  122,  we  read : 

"In  contracts  between  attorneys  and  clients 
the  usual  test  would  seem  to  apply  that  if  a 
contract  can  by  its  terms  be  performed  law- 
fully, it  will  be  treated  as  legal,  even  if  per- 
formed in  an  illegal  manner;  while,  on  the  other 
hand,  a'  contract  entered  into  with  intent  to 
violate  the  law  is  illegal,  even  if  the  parties 
may.  In  performing  it,  depart  from  the  contract 
and'  keep  within  th«  law." 

'  Public  policy  and  sound  morality  demands 
that  courts  should  put  the  stamp  of  their 
disapproval  on  every  act  and  declare  void 
every  contract  the  ultimate  or  probable  ten- 
dency of  which  would  be  to  affect  the  Integri- 
ty or  misguide  the  Judgment  of  those  to 
whom  the  trust  of  legislation  is  confided. 
All  legislators  should  act  from  high  regard  of 
public  duty.  Borrowing  the  language  of  the 
Ruling  Cases: 

"It  is  not  the  law  that  all  contracts  dependent 
upon  fature  legislative  action  axe  against  public 
policy,  nor  is  it  true  that  all  contracts  to  se- 
cure legislative  action  are  unenforceable.  It  is 
correct  to  say  that  the  law  guards  the  processes 
of  legislation  against  improper  influences  with 
jealous  care,  and  Will  not  lend  its  aid  to  the 
enforcement  of  any  contract  which  expressly 
or  impliedly  contemplates  the  employment  of 
corrupt  or  otherwise  improper  methoda  to 
influence  the  ofBcial  conduct  of  legislators,  or 
others  charged  with  public  duty.  But  it  would 
be  a  perversion  of  this  salutary  rule  to  say  that 
it  forbids  all  efforts  of  interested  persons  or 
classes  to  secure  the  adoption  of  desired  legis- 
lative measures.  The  courts  do  not  condemn 
the  attempts  to  secure  legislation  for  legiti- 
mate purposes  and  in  a  legitimate  manner. 
Citing  Cole  v.  Brown-Hurley  Hardware  Co., 
139  Iowa,  487  [117  N.  W.  746,  >8  U  R.  A.  (N.  S.) 
1161],  16  Ann.  Cas.  846  and  note,  18  !•.  R.  A. 
(N.  S.)  1661  and  note;  Long  ▼.  Battle  Creek, 
39  Mich.  32.3,  33  Am.  Rep.  384;  Stroemer  v. 
Van  Orsdel,  74  Neb.  113  [103  N.  W.  1053,  107 
N.  W.  125],  121  A.  S.  B.  713  and  note,  4  L. 
B.  A.  (N.  S.)  212  and  note;  Houlton  v.  Nichol, 
95  Wis.  393  [67  N.  W.  715],  67  A.  S.  R.  928, 
33  L.  R.  A.  [166].  *  •  •  But  as  the  law  does 
not  presume  that  a  person  intends  to 'violate 
its  provisions,  the  general  principle  controlling 
the  construction  of  a  contract  to  influence  leg- 
islation when  the  contract  itself  does  not  in 
terms  stipulate  for  improper  means  seems  to  be 
that  it  will  be  upheld,  unless  the  use  of  such 
means  appears  by  necessary  implication.  The 
test  is,  does  the  contract,  by  its  terms  or  by 
necessary  implication,  require  the  prefertnce 
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of  acts  wbich  are  of  a  corrapt  character  or 
Which  hare  a  corrupting  tendency?"  6  R.  C.  £1. 
p.  731,  S  137. 

The  question  arises  in  the  present  case: 
Did  the  services  of  the  attorney  require  the 
performance  of  any  corrupt  act,  or  any  act 
which  has  a  corrupt  tendency?  The  terms  of 
the  contract  do  not  call  for  any  corrupt  or 
wicked  act  In  order  to  portray  the  tenor  of 
the  correspondence  between  the  attorney  and 
United  States  Senators  and  members  of  Con- 
g^ress,  we  produce  a  portion  of  the  corre- 
spondence found  in  the  record  as  follows; 
first  quoting  a  letter  from  Mr.  Herrlcic  to 
Senator  Chamberlain. 

"December  8,  1908. 

"Hon.  George  B,  Chamberlain,  U.  S.  Senate, 
Washington,  D.  C— My  Dear  Senator:  Refer- 
ring to  my  recent  interview  with  your  private 
secretary  relative  to  the  claims  of  settlers  in 
Sherman  county,  Oregon,  I  bee  to  advise  as 
follows: 

"All  these  settlers  made  homestead  entry 
of  what  w^s  then  supposed  to  be  public  land 
and  a  large  number  of  them  were  given  patents 
by  the  department  upon  the  theory  that  the 
luid  grant  of  The  Dalles  Military  Road  Com- 
pany had  not  attached  because  the  land  was 
situated  in  the  overlapping  limits  of  the  North- 
em  Pacific  grant  Bat  in  suits  in  the  court 
culminating  in  Wilcox  t.  Eastern  Oregon  Land 
Company  (176  U.  S.  51),  and  Messinger  v. 
Eastern  Oregon  Land  Company  (176  U.  S.  68), 
it  was  held  that  the  wagon  road  grant  attached 
and  thereupon  the  patents  to  the  settlers  were 
set  aside  and  the  title  to  the  land  confirmed 
in  the  ~  Eastern  Oregon  Land  Company.  The 
settlers  were  dispossessed  and  either  compelled 
to  remove  or  accept  leases  under  the  land 
company.  « 

"The  act  of  Congress  approved  February 
26,  1904,  33  Stats.  51,  directed  the  Secretary 
of  the  Interior  to  ascertain  as  to  the  amount 
of  damages  sustained  by  the  various  settlers, 
etc.,  and  accordingly  claims  were  submitted  to 
Special  Agent  Neubausen  and  incorporated  by 
him  in  a  report  to  the  department  which  was 
subsequently  referred  to  Congress.  In  this  con- 
nection see  also  Senate  Resolution  of  June  7, 
1900,  Senate  Document  No.  8,  of  the  56tb 
Congress,  Second  Session,  and  Doc  No.  240 
of  the  57th  Congress,  First  Session. 

"The  claims  are  still  pending  before  Congress 
unacted  upon,  and  upon  behalf  of  the  settlers,  a 
large  number  of  whom  I  represent,  I  write  to 
request  that  you  will  look  into  the  matter  and 
endeavor  to  secure  favorable  action.  In  view  of 
the  investigation  and  report  of  the  Interior  De- 
partment it  would  seem  that  Congress  could 
appropriate  a  sum  of  money  to  compensate 
these  settlers  for  the  loss  of  their  lands  and 
improvements,  or  that  at  the  very  least  the 
claims  could  be  referred  to  the  Court  of  Claims 
under  an  act  of  Congress  conferring  jurisdic- 
tion upon  that  court  to  determine  the  amount 
of  damages. 

"I  should  be  glad  to  call  upon  you  personally 
in  regard  to  the  matter  or  if  necessary  ap- 
pear before  the  Public  Lands  Committee.  But 
it  would  seem  necessary  to  introduce  a  bill 


at  the  present  session  to  bring  the  matter  be- 
fore this  Congress. 

"Hoping  to  hear  from  you  and  with  expres- 
sions of  esteem,  I  am 
"Very  truly  yours," 

Togeth^  with  an  answer  from  the  senator: 

"United  States  Senate,  Cemmittee  on  Printins. 
"December  9,  1909. 

"Samuel  Herrick,  Esq.,  Westory  Bldg.,  City— 
My  Dear  Sir:  I  am  in  receipt  of  yonr  favor  of 
the  8th  inst.  in  reference  to  the  claims  of  the 
Sherman  settlers.  I  will  t>e  glad  to  confer  with 
you  in  reference  to  tliis  matter  and  to  take  such 
steps  as  may  assist  in  having  the  government 
do  justice  to  these  men.  I  can  learn  better  the 
status  of  the  matter  by  a  talk  with  you  than 
from  statements  of  the  settlers. 

"I  have  the  honor  to  remain, 
"lours  very  respectfully," 

Also  a  letter  from  Soiator  Bourne,  appar- 
ently in  answer  to  the  same  kind  of  a  letter : 

"United  States  Senate,  Committee  on  Fisheries. 
"December  10,  1909. 
"Mr.  Samuel  HefHck,  Westory  Bldg.,  Wash- 
ington, D.  C— My  Dear  Sir:  I  am  in  receipt 
of  yours  of  December  8th  in  regard  to  claims 
of  settlers  in  Sherman  county,  Oregon,  in 
which  you  Informed  me  that  the  Secretary  of 
the  Interior  has  made  a  report  upon  the  claims 
and  that  they  should  now  be  referred  to  the 
Court  of  Claims.  I  shall  secure  and  study  the 
Senate  documents  referred  to  by  you  and  take 
such  action  as  may  seem  best  to  secure  justice 
for  the  daimants. 

"Tours  very  truly^ 

In  this  correspondence,  as  well  as  In  the 
great  mass  of  letters  and  documents  found  In 
the  record,  we  find  nothing  Indicating  a  cor- 
rupt motive,  or  tending  in  any  way  to  im- 
properly Influence  legislation.  The  senators 
and  representatives  from  Oregon  during  the 
time  the  matter  was  pending,  nearly  all  of 
whom  were  lawyers  of  high  standing,  and  all 
eminent  gentlemen  of  the  highest  standing 
and  integrity,  whose  Judgment  in  a  matter  of 
ethics  in  legislation  should  not  be  overlooked 
or  ignored,  seem  to  have  viewed  the  efforts 
and  services  of  plaintiff  as  attorney  for  the 
claimants  as  perfectly  proper.  If  any  im- 
proper conduct  bad  been  attempted  by  the 
attorney,  we  believe  it  would  have  been 
shown;  and  that  (Congress  would  not  with 
the  sanction^ of  our  delegation  practically 
have  allowed  the  attorney  5  per  cent  of  the 
claims  provided  for  in  the  act 

Can  there  be  any  doubt  as  to  the  propriety 
of  the  attorney  conferring  with  Senator 
Chamberlain  at  the  latter's  request  and  In- 
forming him  of  anything  in  regard  to  the 
claims?  A  conference  with  any  of  the  fed- 
eral legislators  at  the  instigation  of  the  at- 
torney would  be  governed  by  the  same  law, 
for  It  would  not  be  consistent  with  duty  for 
an  attorney  advancing  the  claim  of  his  client 
to  wait  at  all  times  for  an  invitation  before 
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anunadiing  the  officials  having  antborlty  to 
act  In  tbe  premlseB. 

[S]  It  is  contended  by  the  learned  counsel 
for  deCendant  that  the  contract  la  void  for 
the  reason  It  was  attempted  to  be  carried  out 
In  part  by  the  claimants  writing  to  the  sena- 
tors and  representatlTes  in  Congress,  upon 
the  advice  of  their  attorney. 

The  Constitution  of  the  United  States  se- 
cures to  the  people  the  right  to  petition  the 
government  for  a  redress  of  grievances.  It 
may  be  easy  for  an  advocate  to  paint  such 
correspondence  In  a  high  color  and  term  It 
"bombarding,"  but  the  writer  sees  no  wrong 
In  these  settlers  Ui  an  Informal  way  petition- 
ing thdr  senators  and  representatives.  To 
dray  this  right  is  to  deny  a  constitutional 
one.  Neither  did  the  senators  or  representa- 
tlves  appear  to  think  there  was  any  impro- 
priety in  the  claimants  so  addressing  them. 
If  they  had  the  right  to  lay  their  matters 
before  Congressmen,  of  necessity  it  follows 
that  It  was  proper  for  the  attorney  to  so  ad- 
vise them  of  such  right.  When  much  of  tbe 
correspondence  took  place,  apparently  the 
matter  had  not  reached  a  committee  before 
whom  the  attorney  could  appear.  Naturally 
the  first  efFort  was  to  get  the  matter  before  a 
committee.  The  only  way  seen  by  which  the 
contract  can  be  condemned  as  unlawful  is  to 
presume  that  improper  means  were  intended 
to  be  used,  which  were  not  stipulated  by  the 
contract 

(4,  S]  As  before  suggested,  the  services  of 
the  attorney  were  legalized  by  the  provision 
above  quoted  regulating  the  compensation. 
Where  such  legislation  has  been  enacted,  it 
withdraws  from  the  court  the  question  of 
reasonable  value  of  such  services,  and  also 
supersedes  an  express  contract  to  pay.  6 
C.  J.  p.  753,  i  333;  MuUan'v.  aark,  4  Idaho, 
186,  38  Pac.  247;  Lynch  v.  Pollard,  26  Tex. 
Civ.  App.  108,  62  8.  W.  945;  Ball  v.  Halsell, 
161  U.  S.  72,  16  Sup.  Ct  654,  40  li.  Ed.  622; 
Tanner  v.  U.  S.,  32  Ct  CI.  192.  It  is  appar- 
ent that  the  members  of  Congress  directly  in- 
terested in  the  passage  of  the  act  had  cog- 
nizance of  the  efforts  of  Mr.  Herrick,  as  attor- 
ney for  the  defendant  and  other  claimants, 
and  It  was  undoubtedly  with  a  view  of  set- 
tling the  matter  of  his  compensation  that  the 
proviso,  above  quoted,  was  Incorporated  in 
the  law.  •  Plaintiff,  according  to  his  claim, 
was  Instrumental  In  procuring  tbe  enactment 
of  this  law  with  the  proviso.  It  would  seem 
that  he  should  be  satisfied  with  the  result  of 
bts  labor.  There  is  also  testimony  indicating 
that  he  assented  to  the  condition  and  waiv- 
ed any  compensation  in  excess  of  that  pro* 
vlded  for  In  the  act  It  is  unnecessary  for 
OS  to  say  whether  such  waiver  is  within  the 
Issues  made  by  the  pleadings,  as  there  will 
be  an  opportunity  to  apply  to  amend  the 
same.  ' 

It  does  not  appear  as  a  matter  of  law  that 
any  "lobbying"  or  any  Improper  methods 
were  resorted  to  by  the  attorney  or  those 
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whom  he  represented,  or  that  Ihe  same  was 
contemplated.  These  claimants,  who  had  lost 
their  land  and  who  had  a  Just  claim  against 
the  United  States  for  compensation  therefor, 
had  the  right  to  petition,  by  letter  or  other- 
wise, to  their  senators  and  representatives 
in  Congress,  and  either  in  person  or  by  their 
attorney,  to  present  and  urge  their  claims 
before  the  proper  congresslcHial  committees 
and  before  the  department  where  the  bill  was 
referred.  It  was  a  purely  business  transac- 
tion. We  find  no  improper  means  adopted  or 
ocmtemplated  In  this  respect  The  cas^  dif- 
fers, as  night  from  day,  from  the  case  of 
Sweeney  v.  McLeod,  15  Or.  330,  15  Pac.  276. 
Some  of  these  settlers  spent  years  of  the 
best  part  of  their  lives  making  a  home  upon 
the.  land  which  they  lost,  and  all  appear  to 
have  been  making  an  honest  effort  to  obtain 
compensatiffli  therefor  through  their  employ- 
ed attorney  working  openly  and  above  board 
and  in  so  far  as  we  can  discover  In  perfect- 
ly legitimate  ways. 

[B]  A  motion  for  nonsuit  Is  a  demurrer  to 
the  evidence  and  admits  the  truth  of  the  evi- 
dence and  every  reasonable  Inference  of 
fact  which  the  Jury  may  infer  from  It  and,  if 
different  conclusions  can  be  drawn  from  the 
facts,  the  case  should  be  left  vrlth  the  Jury. 
Jackson  v.  Sumpter  Valley  B.  Co.,  60  Or. 
464, 93  Pac.-356;  Peabody  v.  O.  W.  R.  &  N.  Co., 
21  Or.  121,  136,  26  Pac.  1053,  12  L.  R.  A.  823 ; 
Brown  v.  Oregon  Lumber  Co.,  24  Or.  317,  33 
Pac.  657 ;  Barr  v.  Rader,  33  Or.  376,  64  Pac 
210;  Perkins  v.  McCuUough,  86  Or.  147,  69 
Pac.  182;  Watts  v.  S.  P.  4  S.,  88  Or.  192, 171 
Pac.   901. 

It  was  conceded  upon  the  reargnment  by 
counsel  for  plaintiff,  that  he  was  bound  by 
the  provision  for  a  commission  of  6  per  cent 
on  the  amount  allowed  by  the  act  of  Con- 
gress. The  testimony  upon  Ote  Issues  was 
sufficient  to  carry  the  case  to  the  Jury,  and 
the  trial  court  erred  in  granting  the  nonsuit. 

It  follows  that  the  Judgment  of  the  lower 
court  must  be  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
be  deemed  necessary,  not  Inconsistent  here- 
vrlth.    It  is  so  ordered. 

BENNETT,  J.  (dissenting).  This  is  an  ac- 
tion brought  by  the  plaintiff,  an  attorney  at 
Washington,  D.  C,  to  recover  a  contingent 
fee  o'  120  per  cent  of  the  amount  of  a  claim 
allowed   by  Congress  to  the  defendant 

The  defendant's  claim  against  the  govern- 
ment arose  out  of  an  overlap  between  the 
grant  of  land  to  the  Northern  Padflc  Rail- 
road (forfeited)  and  the  grant  to  the  state' of 
Oregon,  afterwards  transferred  to  The  Dal- 
les Military  Road  Company,  for  the  construc- 
tion of  a  wagon  road  from  The  Dalles  to 
Canyon  City,  Or. 

The  grant  to  the  Northern  Pacific  Kail- 
road  for  a  branch  line  down  the  Columbia 
river  to  Portland  was  made  in  1864,  and 
gave  tbe  Northern  Padflc  (Company  the  al- 
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temate  or  odd  section  for  40  miles  on  each 
side  of  the  proposed  road. 

Three  years  afterwards  In  1867  Congress 
made  another  grant  to  the  state  of  Oregon, 
which  was  afterwards  transferred  to  The 
Dalles  Military  Road  Company,  of  a  strip 
three  sections  In  width  a>n  each  side  of  a 
proposed  wagon  road  where  "the  land  "had 
not  been  otherwise  disposed  of." 

The  lands  in  qnestton,  and  out  of  which 
Barzee's  claim  arose,  were  within  the  limits 
of  both  grants. 

Ttiese  lands  were  at  one  time  withdrawn 
from  settlement  by  the  government,  as  part 
of  the  Northern  Pacific  land  grant.  The 
branch  line  down  the  Columbia  river,  how- 
ever, was  never  -constructed.  On  September 
29,  1890,  Congress  forfeited  the  same,  and  the 
lands  covered  thereby  were  restored  to  entry. 

The  land  department  took  the  view  that  the 
lands  within  the  overlap  were  "disposed  of 
by  the  grant  to  the  Northern  Pacific  Rail- 
road, and  therefore  did  not  pass  to  The  Dal- 
les Military  Road  Company,  under  its  later 
grant,  and  that,  when  the  Northern  Pacific 
grant  was  forfeited,  these  lands  became  sub- 
ject to  entry  under  the  homestead  and  other 
laws. 

This  position  was  contested  by  the  succes- 
sors of  The  Dalles  Military  Road  Company, 
who  claimed  that  no  rights  had  Vested  in  the 
Northern  Pacific  Railroad  Company  at  the 
time  of  their  grant  In  186T,  and  that  they 
therefore  took  the  sbme.  There  was  a  long- 
continued  litigation  in  relation  to  the  matter, 
which  finally  reached  the  Supreme  Court  of 
the  United  States.  While  this  suit  was  pend- 
ing, settlers  were  filing  upon  the  lands  in  the 
United  States  land  office,  and  their  filings 
were  being  accepted  by  the  gQvernment 

Finally,  in  the  case  of  Wilcox  v.  Eastern 
Or.  Land  Co.,  176  U.  S.  50,  20  Sup.  Ct.  269, 
44  h.  Ed.  868,  submitted  November  15,  1897, 
but  not  decided  until  January  8,  1900,  the 
Supreme  Court  held  that  the  map  of  the  gen- 
eral line  of  the  Northern  Pacific  Railroad 
Company,  which  had  been  filed  with  the  de- 
partment in  1865,  did  not  amount  to  a  defi- 
nite location,  and  that  therefore  the  land  was 
still  subject  to  disposition  by  the  government 
at  the  time  of  the  grant  to  the  state  of  Ore- 
gon in  1867,  and  passed  by  said  grant  to  the 
state  of  Oregon  and  afterwards  to  the  Mili- 
tary Road  Company  and  its  successors. 

In  the  meantime  Barzee  and  many  other 
settlers  had  settled  upon  their  respective 
tracts  and  Improved  the  same. 

After  their  filings  were  canceled,  the^ 
made  the  claim  that  the  government  should 
reimburse  them  for  these  improvements.  In 
1904  Congress  ordered  an  investigation  of 
these  claims,  and  T.  B.  Neuhausen,  an  agent 
of  the  government,  was  sent  out  by  the  de- 
partment to  make  such  investigation.  He 
made  a  careful  and  detailed  investigation 
and  filed  bis  report  about  October  16,  1904, 


showing  the  details  of  eacih  man's  Claim  anA 
the  vajue  of  the  improvements  placed  upos 
the  land. 

Up  to  this  time  the  plaintiff  does  not 
claim  to  have  had  anything  to  do  with  the 
matter. 

However,  In  1908  or  1909,  he  claims  to  have 
made  a  written  contract  with  these  settlers. 
Including  the  defendant   Barzee. 

The  contract,  as  claimed  by  the  plaintiff, 
was  Substantially  as  follows : 

"The  said  party  of  the  first  part  hereby  em- 
ploys the  said  party  of  the  second  part  to 
prosecute  before  the  Interior  Department,  the 
Congress  of  the  United  States,  and  if  necessary, 
the  United  States  Court  of  Chums,  his  claim 
against  the  government  for  damages  to  him  by 
reason  of  the  anullment  or  cancellation  of  bis 
patent  issued  by  the  government,  covering  cer- 
tain land  in  the  state  of  Oregon,  including  dam- 
ages by  reason  of  the  loss  of  the  land  and  the 
loss  of  the  improvements.  In  consideration  for 
the  said  second  party's  professional  services  on 
this  claim,  the  first  party  agrees  to  pay  said 
second  party  the  sum  of  twenty  per  cent. 
(20%)  of  the  amount  recovered  from  the 
government.  Said  sum  to  b«  dn«  and  payable 
within  thirty  days  after  the  first  party  receives 
warrant  or  draft  from  the  government  cover- 
ing the  amount  allowed  him  by  Congress  or 
the  Court  of  Claims. 

"The  second  party  hereby  contracts  and 
agrees  to  prosecute  said  claim  before  Congress, 
and,  if  necessary,  the  Court  of  Claims,  prompt- 
ly and  diligently,  and  with  all  reasonable  expedi- 
tion, and  without  further  compensation  than 
the  amount  specified  to  be  paid  him  in  the 
Qrst  section  of  this  agreement,  after  the  allow- 
ance of  said  claim  and  the  issue  of  the  warrant 
or  draft  to  the  first  party."  . 

The  terms  of  this  contract  were  clearly 
broad  enough  to  cover  either  legitimate  or  il- 
legitimate and  lobbying  services. 

Thereafter  the  plaintiff  continued  to  per- 
form services  In  the  matter  of  expediting 
these  claims  before  the  different  Congresses. 
Numerous  bills  were  introduced,  and  some  of 
them  passed  the  house  and  some  passed  the 
senate,  but  none  of  them  passed  both  houses 
and  became  laws  until  the  Sixty-Fourth  Con- 
gress in  1916. 

Mr.  Sinnott,  whose  home  was  in  the  imme- 
diate vicinity  of  these  lands,  became  a  mem- 
ber of  that  Congress  and  succeeded  .In  obtain- 
ing the  passage  of  a  bill  recompensing  some 
of  these  settlers.  Including  the  defendant,  in 
a  sum  amounting  in  the  aggregate 'to  about 
$90,000.  This  act  of  Congress  contained  the 
following  provision: 

"Provided,  that  no  agent,  attorney,  firm  of 
attorneys,  or  any  persons  engaged  heretofore 
or  hereafter  in  preparing,  presenting,  or  prose- 
cuting this  claim  shall  •  •  •  receive  or  re- 
tain for  •  •  •  prosecuting  sueh  claim,  or 
for  any  act  whatsoever  in  connection  therewith 
an  amount  greater  than  five  per  cent,  of  the 
amount  allowed  under  this  bill  to  the  person  for 
whom  he  has  acted  as  agent  or  attorney."  64 
Congress,  vol.  39,  p.  1355. 
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Tbe  servlGea,  which  plaintiff  clalma  to  have 
performed  under  the  contract,  were  largely  In 
the  nature  of  personal  solicitation  of  Indlvld- 
tial  congressmen,  and  the  organizing  of  infln- 
ence  and  pressure  to  be  hronght  to  bear  npon 
them  In  order  to  induce  favorable  considera- 
tion of  the  measure  allowing  the  claim.  The 
plaintiff,  however,  claims  to  have  also  ap- 
peared before  committees  and  before  the  de- 
partment at  dlffer^it  times  between  1U08  and 
1916  In  an  effort  to  Induce  favorable  consid- 
eration. 

The  cause  was  tried  before  the  court  add 
a  Jnry,  and  at  the  end  of  plaintiff's  case  thei 
defoidant  moved  for  a  nonsuit  and  dismissal, 
on  the  ground  that  the  contract  was  a  lobby- 
ing contract,  and  that  the  services  performed 
by  the  plaintiff  thereunder,  according  to  bis 
testimony,  were  lobbying  services,  for  which 
the  plaintiff  could  not  be  permitted  to  re- 
cover. The  court  granted  the  motion  for  a 
nonsuit,  and  from  the  order  granting  the 
same  the  plaintiff  appeals. 

The  sole  question  on  this  appeal  Is  whether 
or  not,  on  his  own  showing,  the  services  ren- 
dered by  the  plaintiff  under  the  contract,  or 
a  i>ortlon  thereof,  were  of  such  a  nature  as  to 
render  the  contract  void,  as  against  public 
policy  'and  prevent  the  oiforcem^it  of  the 
same. 

It  seems  to  be  entirely  settled  that  where  a 
party  contracts  for  a  contingent  fee  to  secure 
the  passage  of  a  measure  in  Congress,  or  any 
legislative  body,  and  In  pursuance  of  such 
contract  attempts  to  secure  its  passage  by 
private  solicitation  of  individual  congresamw 
or  legislators,  or  by  bringing  influence  to  bear 
upon  them,  the  contract  is  rendered  void  and 
will  not  be  enforced  by  the  courts.  Sweeney 
v.  McLeod,  15  Or.  330,  15  Pac.  275;  Hyland 
T.  Hassam  Paving  Co.,  74  Or.  1, 144  Pac.  1160, 
U  K.  A.  19150,  823,  Ann.  Cas.  1016E1,  911; 
Trist  V.  Child,  88  U,  S.  (21  WaU.)  441,  22  U 
Ed.  623;  Clipplnger  v.  Hepbaugb,  5  Watts  & 
8.  (Pa.)  316,  40  Am.  Dec. '519;  Harris  v. 
Roofs,  10  Barb.  (N.  Y.)  489;  Rose  v.  Truax, 
21  Barb.  (N.  T.)  361;  Marshall  v.  B.  &  O.  R. 
B.  Co.,  16  How.  814,  14  L.  Ed.  953. 

In  Sweeney  v.  Mcl/eod,  supra,  there  was  a 
contract  for  services  before  the  Legislature. 
The  court  had  been  asked  by  the  defendant 
to  lostmct  the  Jury: 

"That  if  it  was  the  understanding  between  the 
plaintiff  and  defendants  tliat  plaintiff  should 
attend  at  the  session  of  the  Legialatare,  and 
there  privately  importune,  converse  with,  and 
peranade  members  of  the  Legialatare  in  the 
interests  of  the  defendants,  agalost  any  meas- 
nres  pending  before  the  Legislature  antagonis- 
tie  to  the  taking  of  salmon  fish  by  means  of 
fish  wheels,  he  cannot  recover." 

The  refusal  of  this  instruction  was  held 
enor,  and  Judge  Strahan,  delivering  the  opin- 
ion of  the  court,  said: 

"A  person  may  without  doubt  be  employed  to 
eondact  an  application  to  the  Legislature  as 


well  as  to  conduct  a  suit  at  law,  and  may  con- 
tract for  and  receive  pa;  for  his  services  in 
preparing  and  presenting  a  petition,  or  other 
documents,  in  collecting  evidence,  in  malting  a 
statement  or  exposition  of  facts,  or  in  pre- 
paring or  Dialcing  an  oral  or  written  argument; 
provided  all  these  are  used,  or  designed  to 
be  used,  either  before  the  Legislatnre  itself,  or 
some  committee  thereof  as  a  body;  but  he  can- 
not with  propriety  be  employed  to  exert  bis 
personal  influence,  whether  it  be  great  or  little, 
with  individual  members,  or  to  labor  privately 
in  any  form  with  them  out  of  the  legislative 
bails  in  favor  of  or  against  any  fact  or  subject 
of  legislation." 

And  again,  quoting  from  Ollppinger  t. 
Hepbangh,  supra: 

"It  matters  not  that  nothing  improper  was 
done  or  expected  to  be  done  by  the  plaintiff.  It 
is  enough  that  such  is  the  tendency  of  the 
contract  that  it  is  contrary  to  sound  morality 
and  public  policy,  leading  necessarily,  in  the 
•bands  of  designing  and  corrupt  men,  to  the  use 
of  an  extraneous,  secret  inflnence  over  an  im- 
portant branch  of  the  government." 

And  again: 

"When  ithere  is  a  single  contract,  and  the 
services  contracted  for  and  rendered  are  par- 
tially those  of  an  attorney,  and  partially  those 
of  a  lobbyist,  and  blended  together  as  part  and 
parcel  of  a  single  employment,  the  entire  con- 
tract is  vitiated.  That  which  is  bad  destroys 
that  whidi  is  good  and  they  perish  together." 

This  opinion  is  squarely  in  point  There, 
as  here,  the  lobbyist  was  working  to  further 
the  honest  Interests  of  the  defendant  before 
the  Legislature,  and  there  was  Just  as  much 
reason  to  believe  the  ultimate  purpose  was  a 
good  one,  there  as  here;  and  there,  as  here, 
tbe  action  of  the  legislative  body  was  favor- 
able to  the  claim  advocated.  The  only  differ- 
ence is,  here  the  claim  of  the  defendant  was 
afBrmative,  and  there  it  was  negative.  There 
can  be  no  distinction  in  that  regard,  and  it 
seems  perfectly  clear  that  the  above  case  is 
controlling,  unless  it  is  to  be  overruled. 

In  Hyland  v.  Hassam  Paving  Co.,  supra, 
there  was  a  contract  to  pay  a  commission  of 
3  per  cent  on  all  contracts  secured  from  the 
dty  coimcll  of  the  dty  of  Portland.  The 
opinion  was  by  Mr.  Justice  Ramsey,  who  col- 
lated the  authorities  upon  the  subject  at 
great  length,  and  reached  the  conclusion  that 
the  contract  was  void,  although  the  contract 
did  not  call  for  any  Improper  services  or 
private  solicitation,  and  there  seems  to  have 
been  no  evidence  that  there  was  anything  of 
that  kind.  The  court  quoted  with  approval 
from  Weed  v.  Black,  9  D.  O.  (2  MacArthur) 
268,  29  Am.  Rep.  618,  as  foUows: 

"If  tbe  terms  of  tbe  contract  be  broad  enough 
to  cover  services  of  any  kind,  whether  secret 
or  open,  honest  or  dishonest,  the  law  pronounc- 
es a  ban  npon  the  paper  itself.  Nor  will  honest 
services  substantially  performed  san'ctify  an 
unlawful  contract" 


Digitized  by 


Google 


148 


190  PAGIBIO  SBPOBTBB 


iOt. 


It  la  strongly  urged  on  behalf  of  the  plain- 
tifr  and  appellant  that  the  same  rules  do  not 
apply  to  proceedings  before  Congress,  as  be- 
fore a  city  council  or  a  state  Legislature,  but 
there  does  not  seem  room  for  any  such  a  dis- 
tinction and  none  seems  to  be  recognized  by 
the  authorities. 

Indeed,  in  the  case  of  Trlst  t.  Child,  al- 
ready dted  fronf  the  Supreme  Court  of  the 
United  States,  the  contract  was  almost  exact- 
ly like  the  present  one,  and  was  for  services 
in  the  matter  of  presenting  a  claim  against 
the  government,  growing  out  of  a  treaty;  and 
the  matter  was  presented  before  Congress  in 
much  the  same  way  as  was  the  claim  in  this 
case. 

The  court,  after  setting  forth  that  an  agree- 
ment for  purely  professional  services,  like 
drawing  petitions  and  appearing  publicly  be- 
fore committees,  would  be  enforceable,  said: 

"Bat  8nch  services  are  separated  by  a  broad 
line  of  demarcation  from  personal  solicitation,! 
and  the  other  means  and  appliances  which  the 
correspondence  shows  were  resorted  to  in  this 
case.  There  is  no  reason  to  believe  that  they 
involved  anything  corrupt  or  different  from 
what  is  nsualiy  practiced  by  all  paid  lobbyists 
in  the  prosecntion  of  their  business.. 

"The  foundation  of  a  republic  is  the  virtue 
of  its  citizens.  They  are  at  onoe  sovereigns 
and  snbjectB.  As  the  foundation  is  under- 
mined, the  structure  is  weakened.  When  it  is 
destroyed,  the  fabric  must  fall.  Such  is  the 
voice  of  universal  history.  1  Mont.  Sp.  L.  17. 
The  theory  of  our  government  is,  that  all  pub- 
lic stations  are  trusts,  and  that  those  clothed 
with  them  are  to  be  animated  in  the  discbarge 
of  their  duties  solely  by  considerations  of  right, 
justice,  and  the  public  good.  They  are  never  to 
descend  to  a  lower  plane.  But  there  is  a  cor- 
relative duty  resting  upon  the  citizen.  In  his 
intercourse  with  those  in  authority,  whether 
executive  or  legislative,,  touching  the  perform- 
ance of  their  functions,  he  is  bound  to  exhibit 
truth,  frankness,  and  integrity.  Any  departure 
from  the  line  of  rectitude  in  such  cases,  is  not 
only  bad  in  morals,  but  mvolves  a  public 
wrong.    •    •    • 

"The  agreement  in  the  present  case  was  for 
tbe  sale  of  the  influence  and  exertions  of  the 
lobby  agent  to  bring  about  the  passage  of  a  law 
for  the  payment  of  a  private  claim,  without 
reference  to  its  merits,  by  means  which,  if  not 
corrupt,  were  illegitimate,  and  considered  in 
connection  with  the  pecuniary  interest  of  the 
agent  at  stake,  contrary  to  tbe  plainest  prin- 
ciples of  public  policy.  No  one  has  a  right,  in 
such  circumstances,  to  put  himself  in  a  position 
of  temptation  to  do  what  is  regarded  as  so 
pernicious  in  its  cliaracter.  The  law  forbids 
the  inchoate  step,  and  puts  tbe  seal  of  it's  rep- 
robation upon  the  undertaking. 

"If  any  of  the  great  corporations  of  tbe  coun- 
try were  to  hire  adventurers  who  make  market 
of  themselves  in  this  way,  to  procure  the  pas- 
sage of  a  general  law  with  a  view  to  the  promo- 
tion of  their  private  interests,  the  moral  sense 
of  every  right-minded  man  would  instinctively 
denounce  the  employer  and  employed  as  steeped 
in  corruption,  and  tl\^  employment  as  infamous. 

"If  the  instances  were  numerous,  open,  and 


tolerated,  they  would  be  regarded  as  measuring 
the  decay  of  the  public  morals  and  the  degen- 
eracy of  the  times.  No  prophetic  spirit  would 
be  needed  to  foretell  the  consequences  near  at 
band.  The  same  thing  in  lesser  legislation,  if 
not  so  prolific  of  alarming  evils,  is  not  less 
vicious  in  itself,  nor  less  to  be  condemned.  Tbe 
vital  principle  of  both  Is  the  same.  The  evils 
of  the  latter  are  of  sufficient  magnitude  to  in- 
vite the  most  serious  consideration.  The  pro- 
hibition of  the  law  rests  upon  a  solid  founda- 
tion. A  private  bill  is  apt  to  attract  little 
attention.  It  involves  no  great  public  interest, 
and  usually  fails  to  excite  much  discussion. 
Not  unfrequently  the  facts  are  whispered  to 
those  whose  duty  it  is  to  investigate,  vouched 
for  by  them,  and  the  passage  of  the  measure  is 
thus  secured.  If  the  agent  is  truthful,  and 
conceals  nothing,  all  is  well.  If  be  uses  nefa- 
rious means  with  success,  the  spring  head  and 
the  stream  of  legislation  are  polluted.  To  le- 
galize the  traffic  of  such  service,  would  open 
a  door  at  which  fraud  and  falsehood  would 
not  fail  to  enter  and  make  themselves  felt  at 
every  accessible  point.  It  would  invite  their 
presence  and  offer  them  a  premium.  If  the 
tempted  agent  be  corrupt  himself,  and  disposed 
to  corrupt  others,  the  transition  -  requires  but 
a  single  step.  He  has  the  means  in  his  hands, 
with  every  facility  and  a  strong  incentive  to 
use  them.  The  widespread  suspicion  which 
prevails,  and  charges  openly  made  and  hardly 
denied,  lead  to  the  conclusion  that  such  events 
are  not  of  rare  occurrence.  Where  the  avarice 
of  the  agent  is  inflamed  by  the  hope  of  a  re- 
ward contingent  upon  success,  and  to  be  grad- 
uated by  a  percentage  upon  the  amount  appro- 
priated, the  danger  of  tampering  in  its  worst 
form  is  greatly  increased. 

"It  is  by  reason  of  these  things  that  the  law 
is  as  it  is  upon  the  subject.  It  will  not  allow 
either  party  to  be  led  into  temptation  where 
the  thing  to  be  guarded  against  is  so  deleterious 
to  private  morals  and  so  injurious  to  the  public 
welfare.  In  expressing  these  views,  we  follow 
the  lead  of  reason  and  authority. 

"We  are  aware  of  no  case  in  English  or 
American  jurisprudence  like  the  one  here  under 
consideration,  wHere  the  agreement  has  not 
been  adjudged  to  be  illegal  and  void.  We  have 
said  that  for  professional  services  in  tltis  con- 
nection a  just  compensation  may  be  recovered. 
But  where  they  are  blended  and  confused  with 
those  which  are  forbidden,  the  whole  is  a  unit 
and  indivisible.  That  which  is  bad  destroys 
that  which  is  good,  and  they  perish  together. 
Services  of  the  latter  character,  gratuitously 
rendered,  are  not  unlawful.  The  absence  of 
motive  to  wrong  is  the  foundation  of  the 
sanction.  The  tendency  to  mischief,  if  not 
wanting,  is  greatly  lessened.  The~taint  lies  in 
tbe  stipulation  for  pay.  Where  that  exists, 
it  affects  fatally,  in  all  its  parts,  the  entire  body 
of  the  contract.  In  all  such  cases,  potior  con- 
ditio defendentis.  Where  there  is  turpitude, 
the  law  will  help  neither  party. 

"The  elder  agent  in  this  case  is  represented 
to  have  been  a  lawyer  of  ability  and  high  char- 
acter. The  appellee  is  said  to  be  equally  wor- 
thy. This  can  make  no  difference  as  to  the 
legal  principles  we  have  considered,  nor  in 
their  application  to  the  case  in  band.  The 
law  is  no  respecter  of  j^ersons." 
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It  aeems  that  the  principle  of  law  an- 
nouneed  bj  tikis  court  in  the  Sweeney  Case 
are  not  only  supported  by  the  vast  weight 
of  anthorl^,  but  they  are  salutary  and 
should  be  upheld  and  enforced,  unless  we 
wish  to  weaken  the  protection  the  law  has 
thrown  around  legislative  bodies,  and  sanc- 
ti<m  and  Judicially  approve  the  army  of  paid 
lobbyists  around  our  legislative  halls,  who 
are  already  a  disgrace  and  a  menace  to  our 
Institutions. 

It  will  be  a  sorry  day  for  our  government, 
or  for  any  democratic  government,  when  the 
courts  encourage  the  employment  of  such 
lobbyists  working  for  a  contingent  recom- 
pense, to  secure  favorable  action  before  a 
legislative  body,  by  private  personal  solicita- 
tion of  the  individual  members,  and  bring- 
ing to  bear  the  pressure  of  organized  In- 
fluence upon  the  legislators. 

It  will  be  noted  that,  in  nearly  all  the 
cases  from  which  we  have  quoted,  it  has 
been  held  that  If  part  of  the  services  ren- 
dered under  the  contract  were  valid  and  legit- 
imate, as  by  the  appearance  before  commit- 
tees, etc.,  and  part  of  them  were  illegitimate 
and  in  the  nature  of  personal  solicitation  and 
Influence,  then  the  whole  contract  was  vitiat- 
ed and  the  plaintiff  could  not  recover;  at 
least,  upon  the  contract. 

It  is  urged  that  the  dividing  line  between 
what  is  proper  and  what  is  improper  should 
be  drawn  between  "Influence"  on  the  one 
band  and  "persuasion"  on  the  other,  with- 
out regard  to  the  privacy  or  secrecy  of  the 
so  called  persuasion.  It  seems  difficult  to  find 
much  difference  between  Influence  and  per- 
suasion. The  dictionaries  give  them  as 
synonymous  words.  To  Influence  is  to  per- 
suade, and  to  persuade  Is  to  influence.  Ei- 
ther one  may  be  entirely  honest  and  either 
may  be  corrupt.  "Influence"  may  be  de- 
rlyed  from  the  most  lofty  qualities,  and 
money  or  other  bribery.  Is  sometimes  very 
"liersuaslve."  If  it  Is  meant  by  the  sup- 
posed distinction  that,  if  the  efforts  of  the 
lobbyist  are  corrupt  and  in  the  nature  of 
bribery,  then  it  is  "influence,"  and,  if  honest, 
it  is  "persuasion,"  and  that  private  solicita- 
tion for  a  contingent  fee  is  not  unlawful  un- 
less actually  corrupt,  then  such  a  distinc- 
tion seems  to  find  no  single  authority  to  sup- 
port It,  and  It  is  In  the  face  of  the  opinion 
In  the  Sweeney  Case,  in  which  it  is  said: 

"It  matters  not  that  nothing  improper  was 
done  or  expected  to  be  done  by  the  plaintiff." 

It  would  be  equally  In  the  face  of  Trlst 
r.  CShlld,  supra.  In  the  Supreme  Court  of  the 
United  States,  where  It  Is  said: 

"The  elder  agent  in  this  case  is  represented 
to  have  been  a  lawyer  of  ability  and  high  char- 
acter. The  appellee  [plaistifi^  is  said  to  be 
equally  worthy.    This  can  make  no  difference." 

Indeed,  all  the  authorities  unanimously 
repudiate  any  claim  that  there  must  be  any 


actual  attempt  at  corruption  to  make  a 
lobbying  contract  void. 

If  proof  of  actual  corruption  and  dis- 
honesty were  necessary  in  any  given  case, 
the  rule  would  destroy  itself.  The  mere 
fact  that  the  solicitation  was  private  and 
IndlvlduaL  would  render  it  so.  If  the  leg- 
islator is  corrupted,  he  will  not  be  likely  to 
disclose  the  fact,  and  the  person  who  cor- 
rupted him  will  be  as  little  likely  to  do  so. 
If  these  contracts  were  recognized  and  en- 
forced. It  would  encourage  a  great  horde  of 
professional  lobbyists  to  hang  around  the 
halls  of  the  Legislature  and  of  Congress,  to 
bring  Influence  and  pressure  to  bear  upon 
the  members  whenever  large  money  Interests 
were  Involved. 

The  rule  Inhibiting  such  contracts  is  not 
based  upon  actual  corruption.  It  is  based 
rather  upon  the  opportunity  for  corruption; 
the  temptation  to  corruption  ythe  inducement 
for  corruption.  It  rests  in  its  insidious 
character — in  Its  lack  of  publicity,  In  the 
opportunity  for  wrongdoing,  which  such  pri- 
vate solicitation  of  the  paid  lobbyist  gives. 
It  is  a  modified  form  of  the  protection  which 
the  law  throws  around  the  courts,  although 
by  no  means  so  complete. 

It  would  not  be  toleratM  for  a  monent,  if 
a  lavryer  should  go  privately  to  a  Judge,  and 
solicit  thus  a  favorable  decision,  or  privately 
argue  his  case,  or  arrange  with  a  great  num- 
ber of  clients  to  bring  their  influence  and  the 
influence  of  their  friends  to  bear  upon  him,  or 
to  organize  a  system  of  bombarding  him  with 
private  letters. 

On  account  of  the  conditions  and  necessi- 
ties of  the  case,  the  rule  is  not  entirely  so 
strict  as  to  members  of  a  legislative  body. 
The  rule  is  reldxed,  but  some  of  its  elements 
still  remain.  Some  appeals  can  be  made  to 
members  of  a  legislative  body,  which  would 
not  be  tolerated  as  to  a  Judge.  'But  there  are 
still  some  things,  which  the  law  will  not  coun- 
tenance or  approve  even  as  to  legislators. 
Even  the  legislator  is  not  always  fair  game 
for  the  lobbyist. 

The  Important  elements  in  determining 
whether  the  acts  of  a  paid  lobbyist  were 
legal  are:  •  ^ — 

(1)  Was  his  action  open  and  public — as 
before  Congress  or  a  committee — or  was  It 
in  the  nature  of  a  private  and  secret  solicita- 
tion of  the  Individual  congressman? 

(2)  Was  he  acting  for  a  contingent  fee? 

(3)  Did  he  attempt  to  organize  a  pressure 
to  be  brought  to  bear  upon  members  of  the 
legislative  body? 

If  any  of  these  exist,  it  puts  the  contract 
In  the  doubtful  class.  If  all  concur,  it  Is 
conclusive  against  the  legality  of  the  trans- 
action. — -^ 

It  Is  true  that  It  has  been  held  by  the 
United  States  Supreme  Court  that  a  contin- 
gent fee  is  not  always  conclusive,  against  a 
lobbying  contract,  and  that  such  a  contingent 
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fee  may  be  legal,  if  It  is  solely  for  work 
openly  performed  before  a  department  or  a 
committee.  But  all  tbe  courts,  inclnding  that 
high  tribunal,  agree  that  the  contingent  char- 
acter of  the  fee  has  an  important  bearing  in 
deciding  whether  a  contract  for  snch  serv- 
ices is  an  unlawfcil  lobbying  contract  -or  not 
Burke  t.  Child,  88  U.  S.  (21  Wall.)  441, 
22  L.  Ed.  ^3;  Clippinger  t.  Hepbangh,  5 
Watts  &  S.  (Pa.)  315,  40  Am.  Dec.  519;  Rldi- 
ardson  t.  Scotts  Bluff,  59  Neb.  400,  81  N.  W. 
309,  48  U  R.  A.  294,  80  Am.  St.  Rep.  682; 
Bermudez  v.  Critch  field,  62  111.  App.  221.  The 
fact  of  a  large  contingent  fee  tends  to  ea- 
bance  tbe  temptation  and  increase  tbe  dan- 
ger, and  is  therefore  one  element  to  be  con- 
sidered. 

The  only  remaining  question  is  whether  or 
not  all  or  any  part  of  the  services  performed 
by  the  plaintiff  in  this  case  come  within  the 
prohibited  category. 

In  Trist  V.  Child,  already  quoted  from,  the 
groond  upon  which  the  contract  was  held 
void  was  a  letter  written  by  the  attorney  to 
bis  client,  in  which  be  said: 

"Please  write,  to  your  friends  to  write  im- 
mediately to  any  member  of  Congress.  Every 
vote  tells;  and  a  simple  request  may  secure  his 
vote,  lie  not  caring  anything  about  it.  Set 
every  man  you  know  at  work,  even  if  he  knows 
a  page,  for  a  page  often  gets  a  vote." 

This  was  held  sufficient  to  show  that  tbe 
contract  was  a  lobbying  contract. 

In  tbe  case  at  bar  the  pfaintiff,  according 
to  his  own  testimony,  was  trying  to  get  the 
measure  through  by  personal  solicitation  of 
Individual  congressmen,  and  by  bringing  in- 
fluence to  bear  upon  them.  He  says  in  one 
place: 

"I  took  the  matter  up  with  Senators  Bourne, 
Chamberlain  and  Lane  of  Oregon,  with  Con- 
gressman Ellis,  Hawley  and  Sinnott  of  Oregon, 
and  with  a^nuinber  of  other  senators  and  con- 
gressmen from  the  different  states." 

At  another  place: 

"I  remember  especially  conferring  with  Sen- 
ator Kittridge  of  South  Dakota  and  Congress- 
men Burke  and  Martin  of  South  Dakota,  all  of 
them  from  my  state,  and  all  of  them  influential 
members  of  the  national  Legislature." 

At  another  place: 

"When  Congressman  Sinnott  came  to  Wash- 
ington I  conferred  with  him  about  relief  for  the 
Sherman  county  claimants,  and  both  previously 
and  afterwards,  urged  all  my  clients  to  write 
him  and  get  his  assistance,  so  I  believe  he 
was  largely  stirred  to  activity  by  this  corre- 
spondence which  I  bad  caused  to  be  directed  to 
him." 

At  still  another  place  he  says : 

"I  bad  various  claimants  bombard  their  sen- 
ators' and  congressmen  with  letters  and  also 
had  their  friends  in  other  states  write  different 
members  of  Congress  who  might  be  of  assist- 
anc*." 


And  again,  at  another  place,  referring  to 
Senators  Lane  and  Chamberlain: 

"After  having  interviewed  them  jointly  on 
that  date  and  requested  them  to  use  their  best 
efforts  in  furthering  the  passage  of  the  relief 
measure." 

Another  witness  called  by  plaintiff  testi- 
fied: 

"Mr.  Herrick  got  in  touch  and  kept  in  touch 
with  every  person  whose  influence  he  deemed 
might  be  useful  in  securing  favorable  action 
by  Congress  on  these  claims." 

If  all  this  did  not  constitute  "lobbying" 
and  the  organization  and  exercise  of  "in- 
flu^ice"  upon  Congress,  then  it  would  seem 
that  we  shall  have  to  radically  diange  the  ac- 
cepted meaning  of  the  words. 

In  short,  the  endeavors  in  this  case  seem  to 
have  been  of  exactly  the  same  nature  as 
those  held  improper  by  the  Supreme  Court 
of  the  United  States  in  Burke  v.  Child,  which 
decision  has  never  been  modified  or  even 
doubted  and  is  still  the  law,  as  declared  by 
that  court 

Tbe  case  of  Nutt  v.  Knutt,  200  V.  S.  12, 
26  Sup.  Ct  216,  50  L.  Ed.  348,  which  is 
strongly  relied  upon  by  tbe  plaintiff,  does  not 
seem  to  relate  at  all  to  the  contention  here. 
There  the  question  of  the  validity  of  the 
contract  came  up  in  a  suit  in  equity,  and  the 
court  below  had,  of  course,  to  pass  upon  the 
facts.  The  evidence  as  to  whether  tbe  plain- 
tiff had  made  any  private  or  personal  solic- 
itations of  individual  congressmen  was  in 
direct  conflict,  and  there  was  Just  one  wit- 
ness each  way.  The  plaintiff  testified  that 
be  had  made  no  such  appeal,  and  the  defend- 
ant testified  that  he  had.  Under  these  condi- 
tions, the  Mississippi  court  held  that  the 
burden  to  show  such  lobbying  acts  was  upon 
the  defendant,  and  found  as  a  fact  that  tbe 
burden  had  not  been  sustained.  83  Miss. 
365,  35  South.  686,  102  Am.  St  Rep.  452. 
When  the  case  reached  the  Supreme  Court  of 
the  United  States,  it  simply  accepted  the  find- 
ing of  fact  of  the  court  below,  without  even 
commenting  upon  the  law,  as  to  this  question, 
at  all. 

The  case  of  Stanton  v.  Ihnbree,  cited  by 
plaintiff  from  93  U.  S.  549,  23  L.  Ed.  983,  was 
a  case  where  the  services  were  performed 
before  the  Treasury  Departm^it,  and  there 
was  no  evidence — not  even  a  claim — that 
there  was  any  private  solicitation  or  lobbying 
of  any  kind. 

Neither  of  these  cases  modify  the  rule  es- 
tablished in  Burke  v.  Child  in  the  slightest; 
but,  on  the  contrary,  both  dte  the  latter 
case  with  entire  approval. 

The  quotation  from  6  R.  0.  L.  {  137,  p.  731, 
which  appears  In  the  opinion  of  Mr.  Justice 
Bean,  should,  it  seems,  be  read  with  section 
138,  immediately  following,  which  is  as  fol- 
lows: 
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"The  djstxnction  between  valid  and  invalid 
contracts  to  further  legislation,  appears  to  1>e 
that  in  the  former  the  services  or  the  result 
thereof  are  used,  or  designed  to  be  ased,  either 
before  the  .legislature  itself  or  some  committee 
thereof  as  a  bod;^,  while  in  the  latter  a  person 
is  employed  to  exert  his  personal  influence, 
whether  great  or  little,  with  individual  mem- 
bers, or  to  labor  privately  in  any  form  with 
tbem,  out  of  the  legislative  halls,  in  favor  of 
or  against  any  act  or  subject  of  legislation. 
There  are,  it  is  true,  a  few  cases  holding  that 
personal  solicitation  of  the  members  of  the 
Legislatore  in  behalf  lOf  a  pending  bill,  does 
not  render  the  contract  of  employment  invalid 
when  no  deception  has  been  practiced,  bat  these 
cases  are  so  opposed  to  the  great  weight  of 
authority  that  they  cannot  be  considered  as 
changing  the  general  rule.  *  *  *  As  already 
stated,  public  policy  requires  that  such  a  con- 
tract should  be  held  void  though  there  is  no 
actual  corruption  in  the  particular  case.  Not- 
withstanding the  fact  that  the  contract  does  not 
expressly  provide  for  personal  solicitation,  it 
will  be  declared  illegal  if  it  appears  that  in  car- 
rying out  the  contract  it  is  necessary  to  re- 
sort to  lobbying.'  It  is  enough  that  such  is 
the  tendency  of  the  contract." 

It  Is  apparent,  therefore,  that  In  ord«r  to 
uphold  the  contract  In  this  particular  case, 
and  declare  it  valid  as  a  matter  of  law,  it 
would  be  necessary  for  us  to  overrule  the  de- 
dsicms  of  this  court  in  Sweeney  v.  McLeod 
and  Hyland  ▼.  Hassam  Paving  Co.,  supra, 
and  to  disregard  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  Burke 
Case;  and  the  overwhelming  weight  of  au- 
thority, as  collated  by  this  court  In  the  Hy- 
land Case,  and  by  the  author  of  Bullng  Case 
I.aw  as  quoted. 

It  may  be  that  the  question  as  to  whether 
the  services  were  In  the  nature  of  Influence 
and  private  personal  solicitation  was  one  of 
fact  for  the  Jury,  and  in  this  view  the  case 
should  be  sent  back  to  be  sulMnltted  to  a 
Jury,  under  proper  Instructions;  but  I  can- 
not agree  that  we  should  hold  as  a  matter 
oi  law  that  the  personal  solicitation  In  this 
case  was  not  lobbying,  or  that  we  should  in 
any  way  repudiate  the  doctrine  so  carefully 
declared  by  this  court  In  Sweeney  t.  McLeod. 


HORN  V.  EL6IN   WAREHOUSE   CO. 

(Supreme  Court  of  Oregon.    June  1,  1920.) 

I.  Witnesses  iS=>27S(2)— la  action  for  braach 

of  warranty  of  soed  wheat,  plaintiff  can  bo 

askod  on    cross-examination    how    much   ho 

paid. 

In  an  action  for  broach,  of  warranty  of  the 

variety  of  seed  wheat,  where  the  purchase  of 

any   wheat  was  in  issue  under  the  pleadings, 

plaintiff  can  be  cross-examined  as  to  how  much 

he  paid  for  the  wheat  in  question;    since  pay- 


ment of  the  purchase  price  is  an  element  of  the 
consummated  sale  of  the  wheat. 

2.  Sales  <s=>440(4)— Evidonco  that  variety  of 
seed  sold  would  have  producoil  crop  next 
yekr  admissible  in  mitigation. 

In  an  action  for  breach  of  warranty  that 
wheat  purchased  for  seeding  was  a  spring 
wheat,  whereas  in  fact  the  wheat  delivered  was 
a  winter  wheat,  evidence  that,  if  the  wheat  was 
of  the  variety  claimed  by  plaintiff,  it  would  have 
produced  a  crop  next  year,  was  admissible  in 
mitigation  of  damages  under  the  general  issue. 

3.  Evidence  <S=> 1 50— Admitting  ovidenco  of 
oxporimaata  rests  largely  In  court's  discre- 
tion. 

In  an  action  for  breach  of  warranty  of  va- 
riety of  wheat  sold  as  seed  for  spring  plant- 
ing, defendant's  evidence  that  another  pur- 
chased and  planted  some  of  the  same  lot  of 
wheat  and  it  produced  no  crop  was  evidence  of 
an  experiment,  the  admission  of  which  rested 
largely  in  the  discretion  of  the  trial  court  to 
determine  whether  the  conditions  of  the  experi- 
ment were  similar  to  tiiose  of  the  case  in  is- 
sue. 

4.  Evidoaoe  «s>l55(l)— Exeliiding  plaintiff's 
•videnoe  of  ■nsucceosful  planting  held  prop- 
er, though  defendant  showed  successful 
planting. 

In  an  action  for  breach  of  warranty  that 
wheat  purchased  for  seed  was  a  spring 
wheat  variety,  evidence  that  plaintiff's  witness 
purchased  some  of  the  same  lot  of  wheat,  and 
it  produced  no  crop,  was  properly  excluded,  be- 
cause the  conditions  were  not  shown  to  be  the 
same;  though  defendant's  testimony  that  others 
sowed  some  of  the  wheat,  and  it  produced  a 
crop  of  the  vanety  specified,  was  admissible. 

5.  Sales  <S=:>52(3)— Evidence  that  defendanfa 
foreman  purchased  wheat  for  another  hold 
admissible  to  show  alleged  agency. 

In  an  action  for  breach  of  warranty  of 
wheat  sold  for  seed,  where  defendants  alleged 
that  Ihey  sold  the  wheat  merely  as  agents  for 
a  disclosed  principal,  evidence  by  defendant's 
foreman  that  he  bought  the  wheat  for  the  ac- 
count of  the  alleged  principal  was  admriasil>le. 

6.  Trial  <S=9349(2)— Submission  of  special  Is- 
sues Is  discretionary. 

Whether  particular  qdesfiona  of  fact  shall 
be  submitted  to  the  jury  for  their  finding  in  ad- 
dition to  the  general  verdict  is  within  the  dis- 
cretion of  the  trial  court. 

7.  Trial  <g=»349 (2)— Submission  of  special  Is- 
sues hold  not  abuse  of  discretion. 

In  an  action  for  breach  of  warranty  of 
wheat  sold  for  seed,  where  defendant  pleaded 
a  sale  as  agent  for  a  disclosed  principeU,  it  was 
not  an  abuse  of  the  trial  court's  discretion  to 
submit  special  questions  whether  the  sale  was 
made  as  agent  and  whether  the  agency  was  dis- 
closed to  plaintiff. 

8.  Trial  «=9359(  I )— General  verdict  controls 
unless  special  finding  Is  inconsistent. 

Under  L.  O.  L.  §  155,  providing  that  a  spe- 
cial finding  inconsistent  with  the  general  ver- 
dict shall  control,  the  general  verdict  must  pre- 
vail unless  the  special  finding  is  inconsistent. 
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9.  Sair*  «=344l  (2)— Evidence  heid  not  to  show 
express  warranty  of  variety  of  seed  wheat. 
In  aa  action  for  breach  of  warranty  of  the 
■varictj  of  wheat  sold  for  seed,  plaintiff's  tes- 
timony that  he  knew  defendant  was  not  selling 
the  wheat  as  seed  wheet  nnder  the  restrictions 
of  law  held  to  warrant  the  jury  in  finding  there 
was  no  warranty  of  quality  or  variety,  so  as 
to  render  the  rule  of  caveat  emptor  applicable. 

to.  Sales  i3=>270— Warranty  of  variety  of 
wheat  seed  held  not  Implied  where  buyer  In- 
spected It. 

Where  wheat  was  sold  for  seed  without  any 
express  warranty  of  quality  or  variety,  and 
the  buyer  bad  opportunity  to  inspect  It  before 
he  purchased  it,  a  warranty  of  variety  cannot 
bo  implied,  though  the  buyer  was  unable  to  de- 
termine the  variety  by  inspection,  in  the  ab- 
sence of  showing  that  the  seller  knew  of  such 
inability  or  practiced  fraud  on  the  buyer. 

II.  Sales  «=>447— General  verdict  for  defend- 
ant sustained,  notwithstanding  finding  of  un- 
disclosed agency. 
A  finding  by  the  jury  on  special  issues  that 
defendant's  agency  for   another  was  not  dis- 
closed to  plaintiff  does  not  warrant  judgment 
(or  plaintiff,  notwithstanding  a  general  verdict 
lOr  defendant,  where  there  was  evidence  from 
which  the  jury  could  find  that  there  was  no 
•ivarranty   of   the    variety   of   seed   wheat   for 
breach  of  which  plaintiff  bronght  his  action. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  Oounty ; 
J.  W.  Knowles,  Judge. 

Action  by  X  A.  Horn  against  the  Elgin 
Warehouse  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    AfDrmed. 

The  plaintiff,  engaged  in  farming  certain 
described  lands  in  Union  county,  says  in  sub- 
stance that  on  or  about  the day  of 

April,  1910,  at  Elgin,  Or.,  be  ordered  of  the 
defendant  five  sacks  of  Red  Chaff  club 
wheat,  a  spring  wheat  suitable  for  spring 
seeding,  to  be  used  as  seed  and  sown  for  the 
purpose  of  raising  a  crop  upon  said  premises 
during  1919,  all  of  which  was  communicated 
to  the  defendant    He  further  says: 

"That  the  defendant  then  and  there  sold  and 
delivered  to  the  plaintiff  five  sacks  of  wheat, 
for  a  valuable  consideration,  and  then  and 
there,  as  part  of  the  contract  of  sale,  repre- 
sented and  warranted  the  same  to  be  of  the 
variety  ordered,  viz..  Red  Chaff  club  wheat." 

He  states  that  be  did  not  know  and  could 
not  tell  from  inspection  whether  It  was  that 
kind  of  wheat  or  some  other  variety,  but  con- 
fided in  and  relied  solely  upon  the  representa- 
tions and  warranty  of  the  defendant  as  al- 
leged. He  goes  on  to  say  that,  relying  upon 
the  representations  and  warranty  of  the  de- 
fendant, he  sowed  the  wheat  on  his  premises, 
but  in  truth  and  in  fact  the  grain  was  not  of 
the  Red  Ohaff  club  variety,  but  was  a  winter 
wheat,  by  reason  of  which  it  did  not  produce 
a  crop  during  the  summer  of  1919,  all  to  bla 


damage  in  the  sum  of  1500.  The  ajunner 
consisted  solely  of  a  denial  of  the  complaint, 
except  the  statemoit  of  the  Cjoiporate  diav- 
acter  of  the  defendant. 

At  the  trial,  the  defendant  claimed  that 
the  wheat  belonged  to  the  Kerr-Giflord  Com- 
pany and  that  it  conducted  the  sale  solely  as 
the  agent  of  that  concern,  all  of  which  it 
avers  was  disclosed  to  the  plaintiff  at  the 
time.  There  was  a  dispute  in  the  testimony 
on  that  subject  The  court  submitted  to  the 
Jury  two  special  interrogatories  in  relation 
to  that  mattor.  After  hearing  the  charge  of 
the  court  at  the"  clqse  of  the  trial,  the  Jury 
retired  and  later  returned  the  following  ver- 
dict: 

"W^  the  jury  in  the  above-entitled  action, 
find  for  the  defendant 

"J.  B.  Reynolds,  Foreman. 

"Q.  Did  the  wheat  delivered  by  the  defend- 
ant company  to  the  plaintiff  belong  to  the  de- 
fendant or  to  Kerr-Gifford  Company?  A. 
Korr-Qifford  Company. 

"Q.  If  yon  find  that  the  wheat  belonged  to 
the   Kerr-Gifford    Company,   was   plaintiff   in- 
formed at  the  tioM  that  he  purchased  the  wheat 
that    Kerr-Gifford    Company    was    the   owner . 
thereof?    A.  No. 

"J.  E.  Reynolds,  Foreman" 

On  the  reception  of  this  verdict  the  plain- 
tiff moved  the  court  for  Judgment  in  his  fa- 
vor notwithstanding  the  general  verdict,  and 
that  the  plaintiff's  damages  be  assessed. 
This  motion  was  denied  and  Judgment  was 
rendered  for  the  defendant  The  plaintiff 
appeals. 

L.  Denbam,  of  Elgin,  for  appellant 

R.  J.  Green,  of  La  Grande,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  appears  that  the  court  allow- 
ed the  defendant  to  ask  the  plaintiff  on 
cross-examination  how  much  he  paid  for  the 
wheat  in  question,  and  the  plaintiff  predi- 
cates error  on  this  matter.  An  Issue  in  the 
case  was  whether  or  not  the  plaintiff  had 
bought  the  wheat  at  all.  One  possible  ele- 
ment of  a  consummated  sale  Is  the  payment 
of  the  purchase  price.  Hence  it  was  legiti- 
mate cross-examination  of  him  on  that  sub- 
ject to  ask  the  question  as  stated. 

[2]  The  plaintiff's  contention  was  to  the 
effect  that  the  wheat  actually  delivered  was 
of  the  variety  called  "Fortyfold."  In  cross- 
examining  his  witnesses  the  defendant  was 
permitted  to  ask  them  whether  Fortyfold 
would  not  have  lived  over  the  year  1919  and 
produced  a  crop  in  1920.  This  testimony 
was  admissible  In  mitigation  of  damages  un- 
der the  general  issue  as  tending  to  show  that 
the  plaintiff's  loss  was  not  total,  but  that  he 
might  expect  belated  returns  from  his  ven- 
ture. 

There  was  testimony  to  the  effect  that  the 
wheat  in  question  was  grown  on  the  farm  of 
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lAtlier  HlndniBn,  and  Hiat  It  was  atorod  in :  defendant  and  in  excluding  Hie  negative  ex> 
fbe  defendant's  warehouse  In  a  separate  pile  !  periment  offered  by  the.  plaintiff,  the  for- 
In  aaclES.    The  plaintiff  called  one  Smith  as    mer  savored  of  demonstration,  while  the  lat- 


a  witness,  asked  him  if  he  sowed  any  grain 
"this  spring,"  which  being  answered  affirm- 
atlvely,  this  question  was  propounded:  "Up- 
on yoor  land — ^where  did  yon  get  the  seed?" 
The  defendant's  objection  that  this  question 
was  immaterial  was  sustained.  The  plaln- 
tur  then  made  this  offer  of  proof: 

"I  want  to  know  where  he  got  the  wheat,  to 
be  followed  by  the  question  what  kind  of  wheat 
it  was,  expecting  to  prove  that  he  got  it  from 
the  Blgin  Warehouso  Company:  that  be  order- 
ed Roc]  Chaff  club  wheat  and  sowed  It  as  sach, 
and  that  it  sprouteu  up  above  the  ground,  and 
there  it  died— failing  to  produce  a  crop." 

On  the  oOieT  hand,  in  support  of  its  case 
the  defendant  produced  the  testimony  of  wit- 
neasea  to  the  effect  that  they  got  some  of 
this  same  Hlndman  wheat  which  they  sowed 
during  the  season  of  1919,  and  that  it  pro- 
duced Red  Chaff  clnb  wheat. 

[1]  All  these  matters  about  planting  wheat 
were  in  the  nature  of  proof  of  experiments 
and,  as  stated  by  Mr.  Justice  Lord  in  Iieon- 
acrd  T.  Southern  Pacific  Co.,  21  Or.  506,  28 
Pac.  887,  10  Ll  R.  A.  221: 

"In  all  cases  of  this  sort,  very  mnch  must 
necessarily  be  left  to  the  discretion  of  the  trial 
isonrt;  but  when  it  appears  that  the  experiment 
or  demonstration  has  been  made  under  condi- 
tion* similar  to  those  existing  m  tne  case  at 
iasne,  its  discretion  ought  not  to  be  interfered 
with." 

[4]  The  <^er  made  by  the  plaintiff  in  ref- 
erence to  the  Smith  seeding  does  not  show 
ttiat  the  conditions  under  which  the  experi- 
ment was  made  were  the  same  as  toose  af- 
fecting the  'planting  made  by  the  plaintiff. 
Necessarily  the  growth  of  seed  is  Influenced 
by  the  nature  and  moisture  of  the  soil  and 
<dimatic  conditions,  as  well  as  by  cultivation. 
In  the  offer  nothing  Is  stated  except  that 
Smith  ordered  Red  Ohaff  clnb  wheat  from 
the  defendant,  sowed  it  as  such,  and  failed 
to  produce  a  crop.  All  other  ingredient  con- 
ditions are  omitted  from  the  proposal.  It 
is  essential  to  its  admissibility  in  evidence 
that  the  experiment  relied  upon  be  substan- 
tially eimilar  to  the  one  in  issue.  At  first 
blush,  one  would  say  that  the  court  did  not 
hold  the  scale  of  Justice  at  an  even  balance 
In  refusing  the  plaintiffs  offer  of  proof  and 
at  the  same  time  allowing  the  defendant  to 
show  that  the  same  kind  of  wheat  sown  by 
other  parties  produced  a  crop  of  Red  Chaff 
wheat.  It  is  a  law  of  nature  that  men  do 
not  gather  grapes  of  thorns,  or  figs  of  this- 
tlea.  Hence,  when  it  appears  that  planting 
the  wheat  obtained  from  the  defendant  pro- 
duced Red  Chaff  club  wheat,  all  conditions 
of  soil,  climate,  and  cultivation  are  merged 
In  the  ultimate  result.  The  court  was  well 
within  its  discretion  in  allowing  the  result 
of  the  experiments  offered  in  proof  by  the 


ter  did  not  show  that  It  was  grounded  on  the 
same  or  similar  conditions  that  spelled  fail- 
ure for  the  plaintiff.  On  the  general  subject 
of  experiments,  reference  is  made  to  Kohl- 
hagen  v.  Cardwell,  93  Or.  610,  184  Pac.  261, 
where  it  is  discussed  by  Mr.  Justice  nennett 
[8]  Another  complaint  on  appeal  is: 

"That  the  court  erred  in  overruling  the  plain- 
tiff's objection  to  the  question  propounded  by 
the  defendant  to  the  witnesg  Harlan  Huffman, 
as  to  how  the  warehouse  company  paid  Hind- 
man  for  the  wheat  sold  by  hhn  to  the  ware- 
house company." 

Huffman  was  the  foreman  or  manager  of 
the  defendant's  warehouse.  The  object  of 
his  testimony  was  to  show  that  he  purchased 
the  wheat  from  Hlndman  for  the  account  of 
Kerr-Olfford  Company,  and  it  was  permissi- 
ble for  him  to  narrate  the  manner  in  which 
the  purchase  was  made. 

[6]  Finally,  the  plaintiff  complains  of  the 
submission  by  the  court  of  special  interroga- 
tories to  the  Jury,  and  in  overmling  his  mo- 
tion for  Judgment  in  his  favor  on  the  special 
verdict.  In  Herrlln  v.  Brown,  71  Or.  470, 
142  Pac.  772,  it  is  said: 

"Submission  of  the  particular  question  of 
fact  to  be  answered  by  the  jury  in  addition  to 
their  general  verdict  in  the  case  at  bar  was  a 
matter  wholly  within  the  discretion  of  the  trial 
court,  and  will  not  be  reviewed  on  appeal" — 
citing  Swift  v.  Mulkey,  14  Or.  60,  12  Pac.  76; 
Knahtla  v.  Oregon  S.  L.  R.  Co.,  21  Or.  186. 
27  Pac.  91;  WUd  v.  Oregon  S.  L.  R.  Co.,  21 
Or.  159,  27  Pac.  964;  White  v.  White,  34  Or. 
141,  60  Pac.  801,  65  Pac.  645;  Palmer  v.  Port- 
land R.  li.  &  P.  Co.,  62  Or.  539,  125  Pac.  840. 

[7]  It  was  admissible  under  the  general  is- 
sue to  show  that  the  transaction  occurred  be- 
tween the  plaintiff  and  the  Kerr-Olfford  Com- 
pany, operating  through  the  defendant  as 
the  known  ag^it  of  that  concern.  If  true, 
this  would  refute  the  charge  of  the  plaintiff 
that  he  dealt  directly  with  the  defendant  as 
a  principal  party.  Apropos  of  that  issue  it 
was  competent  to  prove  that  the  wheat  was 
the  property  of  Kerr-Glfford  Company,  It 
was  equally  appropriate  to  determine  wheth- 
er or  not  the  agency  of  the  defendant  was 
disclosed  to  the  plaintiff.  The  interrogato- 
ries were  proper  on  that  issue,  and  we  can- 
not say  that  the  trial  judge  abused  his  dis- 
cretion in  calling  for  a  special  verdict  on 
that  branch  of  the  case.  From  tlie  special 
verdict  all  that  can  be  deduced  is  that  the 
agency  of  the  defendant  was  not  disclosed  to 
the  plaintiff  at  the  time  of  the  transaction. 

[1]  It  is  said  in  secUon  155,  L.  O.  L.: 

"When  a  special  finding  of  facts  shall  be  in- 
consistent with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  court  shall  give 
judgment  accordingly." 
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The  plala  Import  of  this  section  is  that  the 
general  verdict  must  prevail  unless  the  spe- 
cial finding  of  fact  shall  be  inconsistent 
therewith.  The  jury  might  well  have  found 
In  this  case,  as  indicated  by  its  special  ver- 
dict, that  the  defendant  dealt  with  the  wheat 
in  question  as  its  own  without  revealing  to 
the  plalntifC  that  the  property  was  that  of 
another;  and,  notwithstanding  all  this, 
might,  have  found  that  the  defendant  made 
no  warranty  respecting  the  variety  of  the 
wheat  or  its  fitness  for  seed, 

[9]  On  this  branch  of  the  case  we  here  in- 
sert an  extract  from  the  plaintiff's  own  tes- 
timony on  cross-examination  respecting  the 
transaction  with  the  foreman  of  the  defend- 
ant: 

"Q.  Tou  don't  remember  him  saying  anything 
about  that — that  he  did  not  have  seed  wheat  for 
sale?  A.  Ob,  well;  now  I  know  well  enough 
they  wouldn't  sell  me  what  you  would  call  seed 
wheat,  if  I  had  went  there  to  buy  seed  wheat. 
I  would  have  had  to  take  it  to  the  mill  and  had 
it  cleaned.  I  went  there  to  buy  some  spring 
wheat  that  was  suitable  for  seed  wheat  If  it 
had  oats,  wild  oats,  in  it,  I  expected  to  take  it 
to  the  mill  just  as  I  did  and  have  it  takeit  out, 
and  have  it  prepared  for  seed. 

"Q.  You  knew  they  were  not  selling  you  seed 
wheat?  A.  Well,  J  knew  they  were  not  selling 
It  under  the  seed  law. 

"O.  And  that  they  were  not  guaranteeing  it 
M  seed  wheat,  didn't  you?  A.  All  I  know,  I 
went  there  and  asked  him  if  he  had  any  little 
club,  'and  he  said  he  had  none.  I  went  there 
with  the  expectation  of  taking  my  chances  on 
the  wheat  as  to  whether  it  would  grow  or  not 
— as  to  whether  it  was  dean  or  not.  I  was 
going  to  avail  myself  of  that,  after  I  had  this 
talk  with  him  and  have  it  cleaned;  and  when 
he  said  be  didn't  have  any  little  club,  but  he 
said  he  bad  some  Red  Chaff  club  there  that 
would  be  suitable  for  spring  seed — spring 
wheat,  that  is. 

"Q.  You  are  familiar  with  the  business  of  the 
Elgin  Warehouse  Company,  and  they  told  you 
tbey  would  not  sell,  or  guarantee  any  wheat, 
seed  wheat?  A.  I  knew  that  they  would  not 
guarantee  any  wheat  for  seed  under  the  laws  of 
the  state,  what  the  law  requires  them  to  go 
throur><  in  order  to  sell  seed  wheat. 

"Q.  So  you  figured  you  were  taking  a  large 
chance  on  your  end  of  it,  didn't  you?  A  Yes, 
I  had  bought  seed  wheat  there  before." 

The  Jury  was  Justified  in  believing  that 
there  was  no  warranty  of  the  quality  or  va- 
riety of  the  wheat.  It  la  instructive  to  con- 
aider  the  doctrine  of  Barnard  v.  Kellogg,  10 
Wall.  388,  19  L.  Ed.  987,  quoted  thus  by  Mr. 
Justice  Lord  in  Morse  v.  Union  Stock  Yard 
Co.,  21  Or.  289,  28  Pac.  2, 14  L;  B.  A.  157: 


"  "No  principle  of  the  common  law,*  said  Mr. 
Justice  Davis,  'has  been  better  established,  or 
more  often  affirmed,  both  in  this  country  and 
in  England,  than  that  [in]  sales  of  personal 
property,  in  the  absence  of  an  express  warran- 
ty, where  th»  hnyer  has  an  opportunity  tO'  in- 
spect the  goods,  and  the  seller  is  guilty  of  no 
fraud,  and  is  neither  the  DMurafacturer  nor 
grower  of  the  article  he  sells,  the  maxim  of 
caveat  emptor  applies.*  *' 

[10]  The  testimony  does  not  disclose  any 
express  warranty.  All  that  could  be  derived 
from  It  under  any  view  of  the  case  would  be 
an  implied  warranty,  such  as  was  discussed 
in  Morse  v.  Union  Stock  Yard  Co.,  where  the 
contract  was  made  by  correspondence  In 
which  the  plaintiff  ordered  the  defendant  to 
"get  two  carloads  of  good  beef  cattle.'* 
There,  the  plaintiff  had  no  opportunity  to  in- 
spect the  animals.  They  were  shipped  to 
him  by  railroad  after  he  had  paid  for  them, 
and  the  court  held  In  substance  that  where 
goods  or  chattels  are  sold  by  description 
there  Is  an  implied  condition  that  the  goods 
or  chattels  delivered  shall  correspond  to  that 
description,  and  tliat  in  such  a  sale  by  de- 
scription, when  the  buyer  has  not  inspected 
the  goods  and  has  bad  no  opportunity  there> 
for,  there  is  a  condition  precedent  that  the 
goods  or  chattels  shall  answer  the  descrip- 
tion, and  an  implied  warranty  that  they  shall 
be  fit  for  the  particular  purpose  to  which 
they  shall  be  applied,  when  that  purpose  la 
known  to  the  vendor.  The  case  at  bar  is  of 
a  different  sort.  The  plaintiff  had  the  op- 
portunity to  inspect  the  wheat  and  to  deter- 
mine for  himself  its  variety  and  quality. 
That  thG  plaintiff  was  unable  through  want 
of  skill  or  otherwise  to  distinguish  between 
Red  Chaff  wheat  and  other  kinds  does  not 
affect  the  case  as  stated  In  the  cpmplaint,  for 
it  is  not  averred  that  the  defendant  knew 
that  he  was  deficient  In  ability  to  classify 
grain  as  to  its  variety,  or  that  the  defendant 
practiced  any  fraud  upon  him  on  that  ac- 
count. The  Jury  properly  might  have  consid- 
ered that  it  was  a  case  falling  within  tho 
doctrine  of  caveat  emptor,  although  the  par- 
ties vyere  dealing  as  if  the  wheat  were  the 
property  of  the  defendant  and  as  if  the  ques- 
tion of  agency  or  property  in  the  Kerr-Gif- 
ford  Company  were  not  Involved. 

[11]  The  general  verdict  for  the  defendant 
is  not  impeached  by  the  special  verdict.  Ii 
Is  consistent  with  what  the  Jury  legitimately 
found  to  be  the  case,  that  there  was  no  war- 
ranty of  the  wheat,  either  express  or  im- 
plied. 

For  these  reasons  the  judgment  is  affirmed. 
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CHANCE  at  al.  v.  WESTON  et  al. 

(Sapreme  Gonrt  of  Oregon.    May  25, .  1920.) 

1.  Traats  ®=>I7,  18(5)  —  Oral  agreement  to 
hald  land  sabject  to  eoaveyance  when  directed 
bald  void. 

Where  land  was  convened  in  trnst  for  a 
'woman  under  an  agreement  that  the  tmetee 
ahonld  convey  to  her  or  as  directed  by  her,  and 
she  orally  directed  the  trustee  to  convey  to 
her  daughters,,  the  power  thereby  given  the 
trustee  was  voia  under  the  statute  of  frauds  (L. 
O.  L.  U  804,  7398),  as  the  tmst  was  for  her 
benefit,  and  no  trust  could  be  created  by  parol 
for  the  benefit  of  the  daughters. 

2.  Trusts  <&=>6I(2)  —  Whea  testamentary  In 
character,  could  not  be  executed  after  death 
of  donor. 

Where  a  woman  for  whose  benefit  land 
waa  conveyed  in  trust,  onder  an  agreement  that 
the  trustee  should  convey  to  ber  or  as  directed 
by  her,  directed  the  trustee  to  convey  to  her 
daughters,  and  the  attempted  trust  in  favor 
of  the  daughters  was  testamentary  in  char- 
acter, it  could  not  be  executed  after  her  death, 
and  the  trustee's  conveyance  pursuant  to  such 
direction  after  her  death  was  void. 

3.  Eatatea  «s>^-"E»tata  la  foa"  daftned. 
An   "estate  in  fee"  ia  every  estate  which 

ia  not  for  life,  for  years  or  at  will  (citing  3 
Wiords  and  Phrases,  J^rst  Series,  p.  2706). 

4.  Cartesy  <g=>9(l)  —  Exists  la  equitable  es- 
tata  BOtwitbatandIng  statute;   "fee." 

Ia  O.  Ia  {  7315,  as  amended  by  Laws  1917, 
p.  687,  giving  widowers  the  right  aa  tenants  by 
the  curtesy  to  the  use  for  life  of  one-half  of 
the  lands  of  their  wives,  provided  that  any  man 
entitled  to  curtesy  may  elect  in  lieu  thereof 
to  take  the  undivided  third  part  of  his  wife's 
land  in  hia  Individual  right  in  "fee,"  does  not 
abolish  the  right  of  curtesy  in  equitable  estates 
aa  previously  existing,  as  the  word  "fee"  ia 
used  aa  meaning  aimply  an  estate  of  inherit- 
ance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  Fee.] 

5.  Curtesy  €=99(1)— Depends  on  oharactar  of 
wife's  title. 

A  husband's  right  to  curtesy  depends  on 
the  character  of  the  estate  which  the  wife  had 
in  her  lifetime,  and  not  on  the  estate  which  her 
heirs  would  take  by  descent  or  the  source  of 
her  title. 

6.  Cartesy  ®=» 1 1  (3)— Husband  not  barred  by 
conveyance  In  trust  for  wife. 

Where  husband  and  wife  conveyed  land  in 
trust  for  the  wife,  and  the  wife  died  intestate 
aa  to  such  land,  the  husband  was  not  barred  by 
such  conveyance  of  his  right  of  curtesy  in  the 
land. 

7.  Curtesy  e=>t\(9)  —  Dower  <S=949(2)  — 
Contracts  betweea  husbaad  and  wife  are  void. 

Husband  and  wife  cannot  contract  with 
each  other  regarding  any  estate  growing  out  of 
the  marriage  relation,  and  conveyances  between 
them  intended  to  cut  oS  or  relinquish  curtesy 
or  dower  are  void. 
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Department  2. 

Appeal  from  Circuit  Court,  Tillamook  Coun- 
ty; George  R.  Bagley,  Judge. 


Suit  by  Marion  T.  Chance  and  others 
against  Edward  Weston  and  others.  From 
the  decree,  the  named  plaintlfT  appeals,  and 
defendants  ille  a  cross-appeal.    Modified. 

Plaintiffs  Institated  this  suit  to  obtain  a 
decree  declaring  plaintiff  Marion  T.  Chance 
entitled  to  curtesy  in  certain  Ian.d  described 
In  the  complaint,  and  that  subject  to'  such 
right  plaintiff  Addie  Schmelzer  be  declared 
to  be  the  owner  in  fee  of  an  undivided  one- 
fourth  interest  in  the  land  as  one  of  the 
four  heirs  of  Laura  I.  Chance,  deceased,  the 
other  heirs  being  defendants  Bachel  Weston, 
Myra  Ooeres,  and  Georgia  Tinnerstett 

Plaintiff  Marlon  T.  Chance  appeals  from 
that  part  of  the  decree  denying  bis  right  of 
curtesy.  The  defendants  filed  a  cross-appeal 
from  the  part  of  the' decree  canceling  the  deed 
from  the  defendant  THIamook  County  Bank 
to  the  above  last-named  defendants,  and  de> 
Glaring  plain  citf  Addle  Schmeliter  entitled 
to  a  one-fourth  interest  in  the  land. 

The  decree  was  rendered  by  the  circuit 
court  on  the  pleadings,  which  show,  in  sub- 
stance, the  following  facts:  On  March  7, 
1918,  plaintiff  Marion  T.  Chance  and  Lauiu 
I.  Chance,  now  deceased,  were  husband  and 
wife,  and  together  conveyed  by  warranty 
deed  to  the  defendant  Tillamook  Counly 
Bank,  a  corporation,  the  tract  of  kind  in 
suit  On  the  same  date  the  grantors  deliver- 
ed with  the  deed  the  following  written  in- 
structions to  the  defendant  bank: 
"To  the  Tillamook  County  Bank: 

"The  undersigned  are  this  day  executing  and 
delivering  to  you  a  warranty  deed  conveying 
the  following  described  real  property,  situated 
in  Tillamook  county,  Oregon,  to  wit:  [Here 
follows  description  of  real  property]. 

"This  conveyance  is  being  made  without  any 
actual  consideration,  and  with  the  understand- 
ing and  agreement  that  the  legal  title  thereto 
is  to  be  held  by  you  in  trust  for  Laura  I. 
Chance,  and  that  you  shall  convey  the  legal 
title  to  the  said  property  to  the  said  Laura  I. 
Chance,  or  as  directed  by  her,  at  any  time 
when  she  shall  request  you  so  to  do;  all  neces- 
sary expenses  to  be  paid  by  her.  Dated  this 
March  7,  1918.  Marion  T.  Chance. 

"Laura  I.  Chance." 

Cta  the  same  day  the  Tillamook  County 
Bank  in  writing  acknowledged  the  receipt  of 
the  conveyance,  and  declared  that  the  legfil 
title  was  to  be  held  by  it  in  trust,  and  con- 
veyed in  accordance  with  the  provisions  of 
the  foregoing  delaratlon. 

It  is  alleged  in  the  answer,  in  effect,  that 
the  conveyance  was  executed  in  the  settle- 
ment of  property  rights  between  the  husband 
and  wife  in  contemplation  of  divorce  pro- 
ceedings by  Laura  I.  Chance,  and  that  cer- 
tain  other  personal  property  was  transferred 
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to  plaintiff  Marion  T.  Chance.  No  divorce 
snlt  was  ever  Instituted. 

On  Augnst  20,  1918,  Laura  I.  Cbance 
died.  The  defendant  bank  still  held  the  legal 
title  to  the  land  In  question  In  trust  for  the 
nse  and  benefit  of  Laura  I.  Chance,  the  deed 
therefor  having  been  placed  of  record  imme- 
diately after  its  delivery.  The  hank,  how- 
ever, asserted  that  Laura  I.  Chance  had 
given  it  oral  instructions,  about  ten  days 
before  her  death,  to  convey  the  land  to  three 
of  her  daughters,  namely,  defendants  Rachel 
'Weston,  Myra  Goerea,  and  Georgia  Tiimer- 
Btett. 

On  August  SO,  1918,  the  defendant  bank 
conveyed  the  land  to  the  above-named  three 
daughters  of  the  deceased,  the  deed  being 
duly  recorded.  Laura  I.  Chance,  deceased, 
although  making  a  will,  died  intestate  as  to 
the  land  which  was  not  mentioned  in  the 
wUl.  Therefore  the  land  descends  to  the 
heirs  at  law  of  the  deceased.  Prior  to  her 
death  she  made  no  disposition  of  the  real 
property  by  any  writing. 

On  the  date  of  the  deed  to  the  bank  Mr. 
and  Mrs.  Chance  executed  an  agreement,  di- 
viding their  personal  property,  she  giving 
her  interest  in  certain  personal  property  on 
the  farm  to  him,  and  he  giving  his  interest 
in  certain  personal  property  thereon  to  her. 
It  is  recited  in  the  agreement  that  the 
farm  and  personal  property  were  then  leased 
for  a  term  ending  January  1,  1910.  It  was 
agreed  that  the  rent  of  the  real  and  per- 
sonal property  should  be  equally  divided 
between  them  until  the  end  of  the  term  of 
the^  lease.  It  was  further  agreed  thereby 
that  the  contract  and  conveyance  constituted 
a  full  settlement  of  all  property  rights  be- 
tween the  parties. 

Johnson  &  Bbndley,  of  Tillamook,  for  ap- 
pellant. 

H.  T.  Botts,  of  TUlamook  (Geo.  P.  Win- 
slow,  of  TUlamook,  on  the  brief),  for  re- 
spondents. 

BEAN,  J.  (after  stating  the  facts  as 
above).  The  trial  court  concluded  that  the 
conveyance  from  the  Tillamook  County  Bank 
on  August  30,  1918,  to  defendants  Rachel 
Weston,  Myra  Goeree,  and  Georgia  Tlnner- 
stett  was  not  effective  to  invest  the  title  to 
the  real  property  in  the  grantees  named 
therein,  because  the  conveyance  was  not  ex- 
ecuted and  delivered  prior  to  the  death  of 
Laura  I.  Chance,  and  the  authority  of  the 
defendant  Tillamook  County  Bank  to  exe- 
cute such  conveyance  to  said  grantees  ceased 
apon  the  death  of  Laura  I.  Chance;  and 
that  said  conveyance  should  be  canceled  of 
record.  The  appeal  of  the  defendants  from 
this  portion  of  the  decree  raises  the  flrat 
question  for  determination. 

It  is  the  contention  of  the  defendants  that, 
when  the  Tillamook  County  Bank,  the  trus- 
tee, received  oral  Instructions  from  Laura 
I.  Chance  on  August  10,  1918,  to  convey  tlie 


land  to  Mra.  Chance's  three  dangbtera  above 
named,  the  bank,  as  trustee,  was  boimd 
by  the  trust  agreement  to  convey  the  prop- 
erty according  to  Mrs.  Chance's  instructions, 
and  the  trustee  thereafter  held  the  property 
in  trust  for  the  grantees  named  by  Mra. 
Chance,  and  the  execution  of  the  trust,  even 
though  nonenforc'eable  by  the  grantees,  can- 
not be  questioned.  Ttey  cite  and  rely  upon 
the  case  of  Richmond  v.  Bloch,  36  Or.  590, 
60  Pac.  385.  That  was  a  case  where  a  hua- 
band  conveyed  land  by  absolBte  deed  to  ids 
wife  on  the  verbal  agreement  that  she  should 
hold  it  in  trust  for  their  children.  Her  con- 
veyance of  the  land  to  the  children  waa  up- 
held as  against  her  creditora. 

The  death  of  Laura  I.  Chance  having  oc- 
curred before  the  conveyance  by  the  bank  to 
her  three  daughters,  there  was  nothing  at 
the  time  of  her  death  upon  which  this  new 
alleged  trust  could  rest  other  than  the  orat 
Instructions  of  Mrs.  Chance.  No  other  pow- 
er was  given  to  the  defendant  bank  to  con- 
vey the  land.  Section  804,  L.  O.  L.,  provides 
inter  alia  that  no  trust  or  power  concerning 
real  property  can  be  created,  transferred,  or 
declared  otherwise  than  by  operation  of  law, 
or  by  a  conveyance  or  other  instrument  in 
writing  subscribed  by  the  party  creating, 
transferring,  or  declaring  the  same,  or  by 
his  lawful  agent,  under  written  authority, 
and  executed  with  such  formalities  as  are 
required  by  law.  SectlMi  7398,  L.  O.  L.,  is 
as  follows: 

"Every  grant  or  assignment  of  any  existing 
trust  in  lands,  goods,  or  things  in  action,  un- 
less the  same  sfaall  be  in  writing,  subscribed  by 
the  party  making  the  same,  or  by  big  agent, 
lawfully  authorized   shall   be   void." 

[1,2]  The  power,  if  any,  given  to  the  de- 
fendant bank  to  convey  the  real  estate  to 
the  three  daughters  was  given  by  parol,  and 
was  void  under  the  statute  of  frauds.  The 
deed  executed  by  the  bank  to  three  of  the 
defendants  after  the  death  of  Laura  I. 
Chance  was  executed  without  authority.  A 
trust  in  real  estate  cannot  be  created  by  pa- 
rol. De  .Vol  V.  Citizens'  Bank,  92  Or.  608, 
179  Pac.  282,  181  Pac.  985 ;  Riggs  v.  Adkins, 
187  Pac.  303;  Doran  v.  Doran,  90  Cal.  811, 
33  Pac.  929 ;  Cooper  v.  Thomason,  30  Or.  161, 
45  Pac  296;  Annis  v.  Wilson,  15  Colo.  236, 
25  Pac.  304.  The  trust  created  by  the  con- 
veyance to  the  bank  was  admittedly  for  the 
benefit  of  Laura  I.  Chance,  deceased,  and  no 
trust  thereafter  could  be  created  by  parol  for 
the  benefit  of  the  defendants.  If  any  such 
truf  t  was  attempted  by  Laura  I.  Chance  dur. 
lug  her  lifetime,  the  same  was  testamentary 
In  character,  and  therefore  could  not  have 
been  executed  after  her  death.  Stone  v. 
Ladd,  40  Or.  606,  67  Pac.  418;  Rose  v. 
Oliver,  32  Or.  447,  52  Pac.  176;  Richardson 
V.  Orth,  40  Or.  252,  66  Pac.  925,  69  Pac.  '465^ 
It  is  stated  in  1  Mecbem  on  Agency  @d  Ed.) 
f  652,  p.  462: 
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"It  ia  therefore  the  general  rule  that  the  au- 
thority of  an  agent,  not  coupled  with  an  inter- 
eat,  is  instantly  terminated  by  the  death  of  the 
prindpa],  even  though  it  may  have  been  irre- 
Tocable  in  his  lifetime ;  and  that  any  attempted 
execution  of  the  authority  after  that  event  is 
not  binding  upon  the  heirs  or  repreaentatiTes 
«f  the  deceased  prindpaL" 

That  part  of  the  decree  annulling  the  deed 
from  the  bank  is  affirmed. 

The  next  question  for  consideration  is  as 
to  the  right  of  curtesy  of  plaintiff  Marion  T. 
Chance  In  the  land.  It  is  contended  by 
counsel  In  behalf  of  plalntUC  Marlon  T. 
Chance  that  he  is  entitled,  as  tenant  by  the 
curtesy,  to  the  use  during  his  natural  life 
of  one-haU  of  the  land  described  in  the  com- 
plaint. 

It  Is  contended  by  counsel  for  defendants 
that  Marion  T.  Chance  Is  barred  from  any 
right  of  curtesy  by  virtue  of  the  deed  exe- 
cuted to  the  bank  and  the  contract  of  settle- 
ment of  property  rights  between  him  and  his 
wife.  Also  that  under  the  statue  of  1917,  he 
Is  not  entitled  to  curtesy  In  an  equitable  es- 
tate of  his  deceased  wife.  Section  7315,  L.  O. 
Lk,  as  amended  by  chapter  331,  General  Laws 
of  Oregon  1017,  p.  688,  reads  as  follows: 

"The  widower  of  eveiy  deceased  person  shall 
be  entitled,  as  tenant  by  the  curtesy,  to  the 
use,  during  his  natural  life,  of  one-half  of  all 
the  lands  whereof  hia  wife  was  seized  of  an 
estate  of  inheritance  at  any  time  during  the 
marriage,  although  such  husband  and  wife  may 
not  have  had  issue  bom  alive,  unless  he  is  law- 
fully barred  thereof.  (Provided,  however,  that 
any  man  entitled  to  curtesy,  may,  at  his  elec- 
tion, take  in  lieu  of  such  curtesy,  the  undivided 
third  part  in  his  individual  right  in  fee  of  the 
whole  of  the  land  whereof  the  wife  was  seized 
of  an  estate  of  inheritance  at  any  time  during 
the  marriage,  nnless  he  is  lawfully  barred 
thereof.  And  provided  further,  that  when  a 
widower  shall  be  entitled  to  an  election  under 
this  sectioD,  he  shall  be  deemed  to  have  elected 
to  take  the  undivided  third  of  such  lands  unless 
within  one  year  after  the  death,  of  bis  wife  he 
shall  commence  proceedings  for  the  assignment 
or  recovery  of  his  curtesy.)  Estates  by  the 
cnrtesy,  may  be  admeasured,  assigned  and  bar- 
red in  the  same  manner  that  dower  may  be 
admeasured,  dgned  [assigned]  and  barred;  and, 
as  far  88  practicable,  all  other  laws  Of  this  state 
applicable  to  dower  shall  be  applicable  in  like 
manner  and  with  like  effect,  to -estates  by  the 
cnrtesy." 

The  amendment  of  1917  added  that  por- 
tion of  the  section  above  quoted  which  Is  In- 
dnded  in  parentheses. 

It  was  held  by  the  trial  court  that  under 
the  araendmmt  of  1917  "curtesy,  or  the  In- 
terest of  the  husband  in  the  lands  of  the 
wife,  should  attach  only  to  an  estate  of  in- 
heritance of  which  the  wife  was  seized  at 
any  time  during  marriage,  and  that  an  es- 
tate of  Inheritance  as  so  used  would  Include 
only  fee-simple  estates."  This  was  because 
of  the  provisions  that  the  widower  should 
bare  an  election  to  take  an  undivided  one* 
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third  of  such  lands  in  fee,  and  there  could 
be  no  fee  In  an  equitable  estate. 

The  main  reliance  of  defendants  is  upon 
the  opinion  in  Jenkins  v.  Hall,  26  Or.  79,  37 
Pac.  62.  In  that  case  the  husband  was 
about  to  abandon  and  desert  his  wife,  and, 
in  consideration  of  her  Joining  with  the 
plaintiff  in  conveying  other  real  estate  be- 
longing to  him,  conveyed  the  land  to  her  by 
deed  which  contained  the  following  clause: 

"This  deed  is  made  by  the  party  of  the  first 
part,  and  accepted  by  the  said  party  of  the  sec- 
ond part,  in  compliance  with  a  mutual  contract 
for  tiie  separation  and  segregation  of  the  lands, 
properties,  and  effects  of  and  bdonging  to  the 
said  parties,  or  eithef  of  them,  so  that  the 
same  may  be  hereafter  held  in  severalty  by 
each,  without  any  daim  thereon  by  the  others 
and  the  said  party  of  the  first  part  hereby  cov> 
caants  with  the  second  party,  her  heirs  an4 
assigns,  that  neither  he  nor  his  heirs,  execu« 
tors  or  administrators  shall  or  will,  at  any 
time  in  the  future,  make  or  claim  any  right,  tl< 
tie,  or  interest  of,  in,  or  to  the  said  lands  oi 
premises  hereby  conveyed,  or  any  part  there- 
of." 

We  find  no  such  covenant  in  either  the 
deed  executed  by  Marion  T.  Chance  and  wife 
nor  la  the  contract  between  tbem  relating  tc 
the  pei-sonal  property.  As  a  general  rule  the 
husband  is  tenant  by  the  curtesy  of  the 
wife's  equitable  estates  of  inheritance  as 
well  as  her  legal  estates,  if  the  requisites 
exist  which  would  entitle  him  to  curtesy  ia 
the  latter.  17  O.  J.  p-  424,  |  26;  12  Cyc 
1010;  8  B.  C.  L.  p.  396,  8  8;  Jackson  v. 
Printing  Co.,  86  Ark.  691,  112  S.  W.  161,  20 
L.  R.  A.  (N.  S.)  464 ;  Dugan  v.  Gitthjgs  (Md.) 
43  Am.  Dec.  806. 

Under  the  curtesy  statute  in  force  imtil 
1907,  the  courts  of  this  state  held  that  in 
Oregon  the  right  of  curtesy  was  governed 
by  predsely  the  same  rules  as  at  common 
law,  except  the  right  did  not  depend  upon 
the  birth  of  a  child  alive.  Famnm  v.  Loom- 
is,  2  Or.  29 ;  Whlteaker  v.  Vanscholack,  5  C^. 
113;  Riinyan  v.  Winstock,  55  Or.  202,  104 
Pac.  417,  103  Paa  895;  Beam  v.  United 
States,  162  Fed.  260,  89  C.  C.  A.  240;  Parr 
V.  United  States  (C.  O.)  153  Fed.  462.  In 
1907  (Laws  1907,  p.  152)  the  statute  was 
amended  to  read  as  in  section  7315,  L.  O.  Ij., 
before  the  amendment  of  1917.  In  1919 
(Laws  1919,  p.  622)  the  Legislature  again 
amended  section  7315  so  that  the  same  reads 
as  It  did  before  the  amendment  of  1917. 
This  last  amendment  does  not  affect  the 
present  case. 

[3]  An  estate  In  fee  Is  every  estate  which 
Is  not  for  life,  for  years,  or  at  wllU  3 
Words  and  Phrases  (Ist  Series)  p.  2706, 
where  we  read: 

"  *  *  *  In  modem  English  tenures  a  fee 
signifies  an  estate  of  inheritance,  and  a  fee 
simple  imports  an  absolute  inheritance,  clear  of 
any  condition  or  limitation  whatever,  and,  when 
not  disposed  of  by  will,  descends  to  the  heirs 
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generally.  There  are  also  limited  fees:  (1) 
Qualified  or  base  fees;  (2)  fees  conditional  at 
the  common  law." 

Fee  simple  is  defined  In  Boavler's  Law 
Dictionary  as: 

"An  estate  of  inheritance.  Cole,  lAtt.  lb;  2 
Blackstone.  Comm.  106.  •  •  •  It  is  •  the 
largest  possible  estate  which  a  man  can  have, 
being  an  absolnte  estate  in  perpetuity.  It  is 
where  lands  are  given  to  a  man  and  to  his  heirs 
absolutely,  without  any  end  or  limitation  put 
to  the  estate.  Plowd.  567;  Atkinson,  Cony. 
183;  2  Sharswood,  Blackst  Comm.  106." 

The  terms  "fee"  and  "fee  simple"  are  often 
used  as  convertible  terms.  3  Words  and 
Phrases  (Ist  Series)  p.  2706;  12  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  890. 

[4]  In  the  amendment  of  1917,  we  think 
the  word  "fee"  taken  in  connection  with  tiie 
whole  section  means  simply  an  estate  of  In- 
heritance. Otherwise  it  would  contradict 
the  former  portion  of  the  law  declaring  a 
widower  entitled  to  curtesy  or  one-half  part 
of  all  the  lands  whereof  his  wife  was  seized 
of  an  estate  of  inheritance. 

The  amendment  of  1917  does  not  Indicate 
a  leisrlslative  Intent  to  change  the  character 
of  the  title  of  estates  to  which  the  right  of 
curtesy  attaches.  Had  the  legislature  in- 
tended to  change  the  long-established  rule  en- 
titling a  husband  to  curtesy  out  of  the  wife's 
equitable  estate  of  inheritance.  It  would 
have  been  very  easy  to  have  expressed  It  thus. 
We  cannot  believe  that  the  amendment  abol- 
ished the  right  of  curtesy  to  an  equitable 
estate. 

[6, 1]  The  next  question  is,  Was  the  plain- 
tiff, Marion  T.  Chance,  barred  by  virtue  of 
the  conveyance  executed  to  the  bank?  The 
right  of  the  husband  to  curtesy  depends  on 
the  estate  which  the  wife  had  in  the  prop- 
erty In  her  lifetime,  and  not  on  the  estate, 
which  her  heirs  would  take  by  descent.  It 
is  not  Important  whence  or  by  what  means 
the  wife  acquired  her  title.  The  tests  to  be 
applied  relate  to  the  character  of  the  title, 
and  not  to  its  source.  Hence  the  right  of 
curtesy  of  a  husband  exists,  though  the  prop- 
erty was  acquired  by  her  through  a  con- 
veyance from  him  to  a  third  person,  who  sub- 
sequently conveyed  it  to  his  wife.  8  R.  C.  L. 
p.  395,  {7.  It  is  also  stated  in  section  8 
thus:  "The  authorities  are-  practically 
agreed  that  curtesy  may  exist  In  lands  In 
which  the  wife  has  an  equitable  estate  of  in- 
heritance" (citing,  among  other  authorities, 
Ogden  V.  Ogden,  60  Ark.  70,  28  S.  W.  796, 
46  Am.  St.  Rep.  151,  wherein  the  court  held 
that  a  husband  was  entitled  to  curtesy  in 
lands  conveyed  by  him  to  his  wife;  such  a 
conveyance  vesting  her  with  an  equitable 
estate  only).  See,  also,  17  C.  J.  page  423, 
section  22.  In  8  R.  C.  L.  p.  399,  {  12,  we 
read: 


"Wiftft  Separate  Bttate.— It  is  clear  that 
at  common  law  it  was  not  competent  in  a  grant 
to  a  woman  of  an  estate  of  inheritance  to  ex- 
dade  her  husband  from  his  right  of  curtesy, 
and  the  fact  that  he  was  not  entitled  to  receive 
the  rents  and  profits,  did  not  defeat  his  right; 
and  while  a  husband  is  entitled  to  curtesy  in 
the  equitable  separate  estate  of  his  wife,  there 
is  no  doubt  but  that  such  an  estate  may  be 
80  limited  as  to  give  a  wife  the  inheritance  and 
at  the  same  time  to  ezdude  and  deprive  the 
husband  of  curtesy  by  words  dearly  denoting 
that  intention." 

The  same  prlndple  Is  stated  In  17  C.  J. 
p.  424.  {  24,  and  i>age  425,  {  27,  where  it  is  de- 
clared that  the  right  of  curtesy  is  favored  in 
the  law,  and  a  husband  will  not  be  exduded 
from  rights  in  property  springing  from  the 
marital  relation  except  by  words  that  leave 
no  doubt  of  the  intention  so  to  do,  nor  will 
he  be  excluded  by  words  of  restraint,  limita- 
tion, proviso,  or  condition;  and  it  has  been 
held  broadly  in  England  that  the  husband 
cannot  be  excluded  from  curtesy  in  the 
wife's  8Q>arate  estate. 

The  great  weight  of  authority  is  that 
where  a  husband  conveys  property  to  his 
wife  In  such  manner  that  it  becomes  a  imrt 
of  her  separate  estate  he  Is  entitled  to  cur- 
tesy therein,  unless  an  Intent  to  the  contrary 
dearly  appears.   8  R.  C.  L.  p.  399.  {  11. 

[7]  In  Oregon  neither  husband  nor  wife 
can  contract  with  the  other  regarding  any 
estate  growing  out  of  the  marriage  relation, 
and  conveyances  between  married  persons 
intended  to  cut  off  or  relinquish  such  es- 
tates as  curtesy  or  dower  are  entirely  void. 
Jenkins  v.  Hall,  26  Or.  79,  37  Pac.  62 ;  Bouse 
V.  Fowle,  20  Or.  163,  25  Paa  376. 

A  contract  between  a  wife  and  her  hus- 
band for  the  elimination  by  him  of  his  curtesy 
estate  in  her  property  the  right  to  which  is 
given  by  section  7315  and  by  section  7318, 
as  amended  by  chapter  331,  Laws  of  1917, 
wlUch  provides  that,  "A  married  woman 
may,  by  will,  'dispose  of  any.  real  estate  held 
in  her  own  right,  subject  to  any  rights 
which  her  husband  may  have  as  tenant  by 
the  curtesy  or  his  elccflon  thereunder,"  Is 
held  to  be  entirely  void  both  at  law  and  in 
equity,  as  being  kgolnst  tlie  public  policy  of 
the  state  of  Oregon.  McCrary  v.  Blggers,  46 
Or.  465,  81  Pac.  356,  114  Am.  St.  Rep.  882; 
Potter  V.  Potter,  43  Or.  149,  72  Pac.  702. 

Plaintiff  Marion  T.  Chance,  as  the'  widow- 
er of  Laura  I.  Chance,  deceased,  is  entitled 
as  tenant  by  the  curtesy  to  the  use  during 
his  natural  life  of  one-half  of  the  land  de- 
scribed in  the  complaint.  The  decree  of  the 
lower  court  is  modified  accordingly.  Neither 
party  will  recover  costs  or  disbursements 
herein. 

McBRTDa  C.  J.,  and  JOHNS  and  BEN- 
NETT, JJ.,  concur. 
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TILLAMOOK  COUNTY  v.  JOHNSON  At  aL* 

(Sapr«me  Court  of  Oregon.     June  1,  1920.) 

1.  Emliiant  dOfflaln  «=3l03— Owner  entitled  to 
damages  for  eeiwtnictlnfl  and  malntalnlag 
feneas  made  nacasaary. 

Where  by  condenmiiig  a  road  lands  were  di- 
vided, so  that  it  was  necessary  for  the  owner 
to  fence  both  sides,  he  is  entitled  to  damages 
not  only  tor  the  expense  of  constructing  the 
fence  but  for  maintaining  the  same. 

2.  Eminent  domain  ^=»I95— in  oondamnatlon 
proceeding  defendant  must  specify  the  dam- 
ages which  he  seelis  to  prove. 

In  proceeding  to  condemn  land  for  public 
road,  defendants  should  specif;  in  their  answer 
the  damages  which  will  result,  and  evidence  of 
damage  not  so  specified  is  inadmissible. 


3.  Eminent  domain  <&=>262(5)— Instmotlon  llm> 
iting  damages  to  that  speolfled  la  the  answer 
held  harmless. 

In  eminent  domain  proceedings,  instruction 
which  limited  the  damages  to  that  specified  in 
the  answer  was  harmless,  though  erroneous; 
eTidence  of  damages  not  specified  having  been 
received. 

4.  Appeal  antf  error  ®=>995— Opinion  evidence 
aa  to  value  of  attorney's  services  not  binding. 

In  reviewing  an  award  of  attorney's  fees, 
opinion  evidence  as  to  the  value  of  attorney's 
services  is  not  binding  on  the  appellate  court 

Department  2. 

Appeal  from  Circuit  Court,  Tillamook 
County ;  George  R.  Bagley,  Judge. 

Condemnation  proceedings  by  TUIamook 
County  against  F'rank  Johnson  and  others. 
From  the  Judgment,  defendants  appeal.  Ai- 
flrmed. 

The  plaintiff,  a  municipal  corporation, 
seeks  to  condemn  a  strip  of  land  60  feet  in 
width,  lying  30  feet  on  each  side  of  the 
center  line  of  the  coast  highway  survey, 
through  the  land  of  the  defendants  Frank 
and  Marie  Johnson  in  Tillamook  county,  Or. 
The  county  court  of  that  county  duly  adopt- 
ed a  resolution  declaring  it  necessary  to  ac- 
quire the  strip  for  road  purposes.  The 
complaint  states  that  the  county  court  has 
been  unable  to  agree  with  the  defendants 
upon  the  price,  and  that  the  damages  to 
said  defendants  for  the  taking  thereof  do 
not  exceed  $700.  The  state  land  board  held 
a  mortgage  on  the  property  Involved,  and 
for  such  reason  Its  officers  were  made  de- 
fendants. 

The  answer  of  the  Johnsons  admits  the 
material  allegations  o.f  the  complaint  except 
as  to  the  amount  of  damages,  and  as  a 
further  and  separate  defense  alleges  their 
ownership  of  the  laud,  possession  of  which 
the  plaintiff  had  taken  and  held  by  force 
and   arms,  and   declares    that   the  land   so 


(190  p.) 

taken.  Including  the  timber  thereon,  has  a 
ralue  of  $950.   This  pleading  further  alleges: 

"That  the  said  strip  of  land  seized  and  held 
by  the  plaintiff  so  divides  and  severs  the  lands' 
of  the  defendants,  contiguous  and  adjacent 
thereto,  incumbers  the  said  lands  with  additional 
burdens,  casts  thereon  timber  debris  and  waste 
taken  from  the  strip  aforesaid  and  thrown  upon 
said  contiguous  and  adjacent  lands,  that  the 
last  mentioned  are  depreciated  in  value  by  rea- 
son of  the  plaintiff's  said  acts  in  the  sum  of 
$750. 

"That  in  order  that  the  defendants  shall  at 
all  times  have  the  use  and  enjoyment  of  the 
said  land  contiguous  and  adjacent  to  the  said 
strip  of  land  seized  by  the  plaintiff,  it  will  be 
necessary  for  the  defendants  to  build  two  fenc- 
es along  each  side  of  the  strip  of  land,  taken 
and  seized  as  aforesaid  by  the  plaintiff,  at  an 
expense  of  not  less  than  $450. 

"That  it  will  also  be  necessary  for  the  defend- 
ants to  maintain  gates  and  passageways  from 
one  portion  to  the  other  of  said  adjacent  and 
contiguous  land  to  the  defendants'  further  dam- 
age in  the  sum  of  $500. 

"That  $600  is  a  reasonable  attorneys'  fee  for 
defending  this  action." 


The  answer  concludes  with  a  prayer  for 
Judgment  for  $2,650,  together  with  $500  as 
attorneys'  fee,  and  costs. 

The  reply  admits  the  ownership  of  the 
premises  as  alleged,  but  "denies  each  and 
every  other  allegation"  of  the  answer. 

A  trial  was  had,  and  the  Jury,  after  view- 
ing the  premises,  returned  a  verdict  to  the 
effect  "that  the  defendants  Johnson  are  en- 
titled to  damages  herein  in  the  sum  of  $775, 
the  cash  market  value"  of  the  land  actually 
taken,  and  to  the  further  sum  of  $150  as 
reasonable  attorney's  fee,  but  that  they 
should  not  recover  on  account  of  any  other 
damage.  Thereupon  Judgment  was  entered 
that— 

"Upon  the  payment  of  such  damages  and  at- 
torney's fee  the  land  should  be  condemned  and 
appropriated  by  the  plaintiff  for  a  county  road." 

The  Johnsons  appealed,  claiming  that  the 
trial  court  erred  in  charging  the  Jury  in 
effect  that  the  maintenance  of  fences  to 
be  constructed  by  them  along  the  boundary 
line  of  the  road  through  their  premises  was 
not  an  element  of  damage  to  be  considered 
by  the  Jury,  and  In  refusing  to  give  defend- 
ants' requested  Instruction  Na  6.  They  also 
Insist  that  there  Is  no  evidence  upon  which 
a  Jury  could  make  a  finding  of  less  than  $300 
as  attorney's  fee. 

Thomas  B.  Handley,  of  Tillamook  (John- 
son &  Handley,  of  Tillamook,  on  the  brief), 
for  appellants. 

T.  H.  Goyne  and  Webster  H(4mes,  both 
of  Tillamook,  for  respondent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1]  It  appears  from  the  bill  of  ex- 
ceptions that  the  length  of  the  strip  of  land 


£=9For  other  cases  see  same  topic  and  KEY-NUHBBR  in  all  Key-Nambered  DlgresU  and  Indexes 

•Rehearing  denied  Jnne  29,  1920. 
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son^t  to  be  eondenmed  Is  2,661  feet;  tbat 
it  would  divide  the  lands  of  the  appellBnts; 
tbat  It  would  be  necessary  to  fence  eacb  side 
of  the  strip ;  and  that  the  cost  of  construct- 
ing the  fences  and  gates  would  be  approxi- 
mately ^400.  After  such  evidence  bad  been 
offered,  Elmer  Hall,  as  a  witness  for  the 
defendants,  testified  over  the  objection  of  the 
plalntlfr  that  when  the  fMices  were  con- 
structed the  yearly  cost  of  maintaining  them 
would  be  about  $50.  In  the  first  portion  of 
its  charge,  the  court  instructed  the  Jury 
that— 

In  arriving  at  the  amount  of  appellants'  dam- 
ages, it  might  "consider  the  necessity  of  the 
improvements  and  expenditure  of  money  and 
labor  which  the  defendants  will  be  required  or 
compelled  to  make  on  account  of  the  appropria- 
tion or  construction  of  the  highway  in  order 
to  enjoy  reasonably  such  lands  to  the  same  ex- 
tent as  before  the  appropriation,  such  as  the 
building  and  maintaimng  of  fences  and  gates, 
the  reopening  or  restoring  of  the  passageways 
upon  the  land  in  going  to  and  from  one  part  to 
another." 

Thereafter,  upon  the  question  of  resulting 
damages,  the  court  told  the  Jury  that  the 
defendants  would  be  entitled  to  recover  "the 
reasonable  cost  of  the  construction  of  a  rea- 
sonable fence  on  e&dh  side  of  the  right  of 
way,  as  part  of  the  damages." 

When  the  court  had  given  Its  charge  and 
before  the  Jury  had  retired,  the  following 
dialogue  occurred  between  the  court  and 
counsel  for  the  appellants: 

"Counsel:  The  court  instructed  the  Jury  that 
they  are  entitled  to  consider  the  cost  of  the 
construction  of  the  fence,  but  there  was  nothing 
said  about  the  maintenance  of  the  fence  after  it 
was  constructed. 

"Court:  I  do  not  think  the  maintenance  of 
the  fence  would  be  an  element  of  damages.  I 
think  the  cost  of  constructi(m  is  an  element  of 
damages,  but  not  the  maintenance. 

"Counsel:  We  except  to  the  oourf  s  refusal  to 
instruct  the  Jury  that  the  cost  of  maintenance 
of  the  fence,  after  construction  along  the  right 
of  way,  would  be  an  element  of  damages  in  the 
case.  And  to  the  instmction  of  the  court  that 
it  would  not  be  an  element  of  damages." 

The  first  portion  of  the  diarge  was-  cor- 
rect 2  Lewis  on  Eminent  Domain,  }  498, 
says: 

"Where,  by  taking  a  part  of  a  tract,  additional 
fencing  will  be  rendered  necessary  in  order  to 
the  reasonable  use  and  enjoyment  of  the  re- 
mainder, as  it  probably  will  be  used  in  the  fu- 
ture, and  the  burden  of  oonstructing  such  ad- 
ditional fence  is  cast  upon  the  owner  of  the 
land;  then  the  burden  of  constructing  and 
maintaining  such  fence  in  so  far  as  it  depreci- 
ates the  value  of  the  land,  is  a  proper  element 
to  be  considered  in  estimating  the  damages. 
*  *  *  It  is  a  question  of  damage  to  the  land, 
as  land.     If,  in  view  of  the  probable  future 


use  of  the  land,  additional  fendng  wQl  be  nec- 
essary, of  which  the  jury  or  commissioners  are 
to  judge,  and  the  owner  must  construct  the 
fence  if  he  has  it,  then  the  land  is  depreciated 
in  proportion  to  the  expense  of  constructing 
and  maintaining  such  fencing.  Nothing  can  be 
allowed  for  fence,  as  fence.  The  allowance 
should  be  for  the  depreciation  of  the  land  in 
consequence  of  the  burden  thus  cast  upon  It." 

The  effect  of  the  second  instruction' and 
the  subsequent  proceedings  between  court 
and  counsel  was  to  nullify  the  first  Instruc- 
tion and  take  from  the  Jury  consideration 
of  the  cost  of  maintaining  the  fences.  Un- 
der proper  pleadings,  this  would  have  been 
reversible  error. 

[2,  S]  It  devolved  upon  the  appellants  to 
make  proper  allegations  in  their  answer  as 
to  how  and  why  they  would  suffer  damages, 
and  to  prove  their  claim  by  competent  testi- 
mony. Although  In  a  part  of  their  answer 
above  quoted  they  allege  "that,  In  order  that 
the  defendants  shall  at  all  times  have  the 
use  and  enjoyment  of  the  said  lands  con- 
tiguous and  adjacent  to  the  said  strip,"  It 
will  be  necessary  for  them,  to  build  fences 
along  each  side  of  the  strip  at  an  expense 
of  not  less  than  $460,  it  will  be  noted  that 
there  Is  no  allegation  concerning  the  cost 
of  maintaining  such  fences.  Testimony  re- 
garding this  cost  was  received  over  the 
plaintiff's  objection,  which,  under  the  plead- 
ings, should  have  been  sustained.  Hence, 
although  Instructions  upon  that  point  were 
erroneous,  as  a  matter  of  law,  they  were 
not  prejudicial. 

[4]  The  appellants  contend  that  there  was 
no  testimony  which  would  sustain  a  verdict 
for  any  less  amount  than  $300  as  attorney's 
fee.  In  Wright  v.  Conservative  Inv.  Co., 
49  Or.  177,  89  Pac.  387,  thU  court  ^eld 
that  the  amount  of  an  attorney's  fee  is  not 
within  the  discretion  of  the  court,  but  should 
be  determined  from  the  evidence;  and  that, 
where  the  only  testimony  fixed  $50  as  a 
reasonable  fee,  a  finding  of  $30  was  not 
supported.  That  principle  was  modified  and 
in  legal  effect  overruled  by  the  (pinion  In 
Lockhart  v.  Ferrey,  69  Or.  179,  115  Pac. 
431,  which  held  that  on  appeal  this  court 
is  not  bound  by  opinion  evidence  as  to  the 
amount  of  attorney's  fee  to  be  allowed  on 
a  contract  Here,  the  only  evidence  on  the 
subject  before  this  court  is  the  testimony 
of  Attorney  Mannix,  incorporated  in  the  bill 
of  exceptions,  based  upon  which  the  Jury 
found  that  $150  was  a  reasonable  fee.  After 
a  ca^efnl  reading  of  the  record,  we  cannot 
say  as  a  matter  of  law  that  there  Is  no 
evidence  to  support  that  finding. 

The  Judgment  is  aflBrmed. 

McBRIDE,  a  J„  and  BEAN  and  BE(N- 
NETT,  JJ.,  concur. 
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MASSACHUSETTS    BONDING    &    INS.   CO. 
V.  LOS  ANGELES   R.    CORPORATION. 
(L.  A.  5324.) 

(Snpreine  Court  of  CaUfornia.    May  19,  1020. 
Behearing  Denied  June  17,  1920.) 

1.  Master  and  servant  ®=»4 10— Charge  allow- 
ing subrogated  compensation  Insurer  to  re- 
cover damages  to  sons  of  deceased  employ^ 
held  erroneous  as  not  supported  by  pleading 
and  evidence. 

In  an  action  liy  an  insurance  company, 
which  became  subrogated  to  the  rights  of  tlie 
widow  and  heirs  to  recover  against  a  stranger 
for  the  death  of  an  employ^  by  paying  compen- 
sation to  her,  where  the  only  damage  pleaded 
and  supported  by  the  evidence  was  the  damage 
to  the  widow,  an  instruction,  authorizing  recov- 
ery of  damage  to  the  two  sons  of  deceased  as 
well  as  to  the  widow,  was  erroneous. 

2.  Master  and  servant  «=>38&— Insurer  paying 
compensation  to  employe's  widow  lield  subro- 
gated to  rights  of  sons  also. 

Where  a  decrnsed  employ^  left  a  widow  and 
two  sons,  but  only  the  widow  claimed  compen- 
sation and  received  payment  from  the  insurer, 
the  insurer  nevertheless  was  subrogated  to  the 
right  to  recover  damages  to  the  sons  as  well  as 
to  the  widow. 

3.  Master  and  servant  «s>4IO— Admission  by 
counsel  held  not  to  Justify  charge  authorizing 
•abrogated  Insurance  carrier  to  recover  dam- 
ases  not  pleaded. 

An  admission  by  defendant's  counsel  that 
the  right  of  the  widow  and  heirs  to  recover  for 
the  death  of  deceased  vested  in  the  insurer  who 
paid  the  compensation  does  not  warrant  a 
charge  authorizing  the  inaufer  to  recover  dam- 
ages to  the  sons  of  deceased,  where  it  pleaded 
and  proved  only  damage  to  the  widow. 

4.  Appeal  and  error  ®=>302(2)— Right  to  com- 
plain of  error  In  record  not  lost  by  failure 
to  assert  In  motion  for  new  trial. 

The  right  to  complain  of  an  errqr  which 
appears  by  the  record  is  not  lost  by  failure  to 
call  specific  attention  to  it  in  motion  for  a  new 
triaL 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  Curtis  D.  Wilbur,  Judge. 

Action  by  the  Massachusetts  Bonding  & 
Insurance  Company  against  the  Los  Angeles 
.  Railroad  Corporation.    Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Gibson,  Dunn  &  Crutcher  and  Norman  S. 
Sterry,  all  of  Los  Angeles,  for  appellant 

£.  B.  Drake  and  Kemp,  Mitchell  &  Silber- 
beig,  all  of  Loa  Angeles,  for  respondent 

OLNEY,  J.  This  Is  an  appeal  from  a  Judg- 
ment for  plaintiff  in  an  action  for  damages 
sustained  by  the  death  of  one,  Ogan,  through 
the  alleged  negligence  of  the  defendant  At 
the  time  of  his  death  Ogan  was  employed  by 
a  corporation  known  as  Bowles  Bros.  Com- 


pany, and  in  the  course  of  his  employment 
was  driving  a  wa^on  westerly  on  Pico  street 
in  Los  Angeles.  The  defendant  operates  a  two- 
track  electric  street  railroad  on  the  street,  the 
tracks  occupying  the  middle  of  the  street 
Ogan  was  on  the  northerly  or  right-hand 
side  of  the  street  as  he  was  going,  and  off 
the  tracks.  On  approaching  the  intersection 
of  South  Union  street  he  turned  to  the  left 
or  south  across  the  tracks  as  if  to  turn  into 
South  Union  street  He  was  driving  slowly, 
and  apparently  turned  without  any  signal 
of  his  intention  and  without  looking  bac^. 
His  wagon  was  struck  by  one  of  the  defend- 
ant's cars  coming  up  behind  him;  be  was 
thrown  from  the  wagon  and  sustained  In- 
juries from  which  he  died.  He  left  a  widow 
and  two  adult  sons.  His  widow  made  claim 
against  his  employer  under  the  Industrial 
Compensation  Act  (St  1913,  p.  279),  and  the 
claim  was  allowed,  and  was  paid  by  the 
plaintiff  as  the  insurance  carrier  for  the  em- 
ployer. The  plaintiff  then  brought  the  pres- 
ent action  as  subrogated  by  the  Industrial 
Compensation  Act  to  any  right  of  action 
against  the  defendant  for  Ogan's  death. 

There  seems  to  be  little  doubt  but  that 
Ogan  was  guilty  of  contributory  negligence 
in  turning  as  he  did  across  the  defendant's 
tracks  without  signal  and  without  looking 
back.  Counsel  for  the  plaintiff  do  not  con- 
tend to  the  contrary.  The  case  was  tried  for 
the  plaintiff  in  the  lower  court  chiefly  upon 
the  theory  that  after  Ogan  had  turned  and 
had  placed  himself  In  a  position  of  peril, 
his  peril  was  Observed  and  realized  by  the 
motorman  of  the  approaching  car  in  time 
for  him,  acting  with  reasonable  promptness 
uxtdcr  the  circumstances,  to  stop  the  car  and 
avoid  the  accident,  and  he  did  not  do  so. 
It  Is  upon  this  theory,  alone  that  it  is  sought 
here  to  Justify  the  verdict  for  the  plaintiff. 
If  the  evidence  be  sufficient  to  sustain  the 
verdict  upon  this  ground  It  is  at  best  but 
little  more  than  sufficient  for  that  purpose. 
It  is  riot  a  case  of  which  it  can  be  said  that 
a  verdict  for  the  plaintiff  is  certainly  a  Just 
one  or  that  a  new  trial  would  reasonably 
result  in  another  such  verdict.  In  other 
words  it  is  not  a  case  where  it  can  be  said 
with  any  certainty  tKat  substantial  Justice 
has  been  done  and  that  the  result  should 
therefore  not  be  disturbed  because  of  errors 
which  may  have  occurred  in  reaching  It. 
There  was  one  substantial  error  which  did 
occur  and  which  under  these  circumstances 
requires  a  reversal  and  new  triaL 

The  plaintifTs  complaint  alleged  the  fact 
of  Ogan's  death  through  the  negligence  of 
the  defendant;  that  he  left  a  widow  and 
two  sons  of  whom  the  widow  was  dependent 
on  him  for  support;  that  the  plaintiff  by 
reason  of  its  payment  of  the  claim  of  the  wid- 
ow against  Ogan's  employer  had  been  sub- 
rogated to  any  right  of  action  for  his  death, 
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and  then,  as  the  only  allegation  of  damages 
suffered,  alleged  that  by -reason  of  Ogan's 
death,  his  widow  had  been  damaged  In  the 
sum  of  $10,000.  There  was  no  allegation  of 
damage  to  the  sons  nor  of  facts  from  which 
such  damage  might  be  Inferred.  The  com- 
plaint, also.  In  alleging  the  right  In  the 
plaintiff  by  way  of  subrogation  to  maintain 
the  action  alleged  It  to  be  to  maintain  an 
action  for  all  damages  suffered  by  the  widow 
without  mention  of  any  damages  to  the  sons. 
At  the  trial  no  evidence  was  introduced  of 
any  relation  between  Ogan  and  his  adult 
sons  who  were  not  living  with  him,  which 
showed  any  pecuniary  damage  on  their  part 

[1  ]  In  this  condition  of  the  pleadings  and 
the  evidence  the  Jury  were  charged  that  the 
action  was  one  prosecuted  by  the  plaintiff 
to  recover  damages  alleged  to  have  been  sus- 
tained by  the  widow  and  sons  of  Ogan ;  that 
the  right  of  the  widow  and  heirs  to  recover 
for  his  death  had  vested  In  the  plaintiff; 
that  If  the  Jury  found  for  the  plaintiff  the 
measure  of  the  recovery  which  should  be  al- 
lowed was  the  amount  of  damages  suffered 
by  the  heirs;  that  the  Jury  In  fixing  dam- 
ages might  consider  the  relation  of  the  wid- 
ow and  children  to  their  deceased  husband 
and  father;  and  that  the  fact  that  the  wid- 
ow and  children  had  been  and  would  be  de- 
prived of  the  comfort,  society,  and  protection 
of  the  defendant  might  be  considered  in 
arriving  at  the  pecuniary  value  of  the  life 
of  Ogan  to  his  widow  and  children. 

In  other  words,  while  the  complaint  alleged 
and  the  evidence  showed  only  damage  to  the 
widow,  the  case  was  unequivocally  submit- 
ted to  the  Jury  as  one  wherein  their  verdict, 
U  they  found  for  the  plaintiff,  should  be  for 
the  amount  of  damages  suffered  by  the  adult 
sons,  as  well  as  by  the  widow.  The  error  in 
so  Instructing  the  Jury  Ig  manifest 

[2]  In  this  connection  it  may  be  well  to 
note  a  claim  made  by  the  defendant.  It  Is 
that  since  only  the  widow  made  claim  against 
Ogan's  employer  and  was  alone  paid  by  the 
plaintiff,  the  plaintiff's  right  by  way  of  sub- 
rogation was  limited  to  a  recovery  of  the 
damages  suffered  by  her  alone.  This  is  not 
correct  The  malcing  of  a  lawful  claim  for 
compensation  under  the  Industrial  Compen- 
sation Act  works  a  subrogation  of  any  right 
of  action  to  recover  for  his  death,  whether 
the  person  making  the  claim  be  the  exclusive 
benefldary  for  whom  such  action  would  lie 
or  not  Western  States,  etc,  Co.  v.  Bayslde 
liomber  Co.,   167  Pac.  735.     The  plaintiff. 


therefore,  was  'entitled  to  maintain  an  ac- 
tion for  any  damages  suffered  by  the  sons, 
as  well  as  by  the  widow.  But  the  point  is 
that  it  did  not  bring  such  an  action.  The 
action  it  brought  was  only  for  damages  suf- 
fered by  the  widow.  The  Jury,  nevertheless, 
were  instructed  that  the  action  was  one  for 
damages  suffered  by  the  sons,  as  well  as  by 
the  widow,  and  that  if  they  found  for  the 
plaintiff  they  should  determine  the  amount 
of  the  verdict  accordingly. 

F3]  The  only  answer  made  by  plaintiff's 
counsel  to  the  defendant's  claim  of  error  to 
the  respect  under  discussion  is:  First,  that 
it  appears  that  the  trial  court  in  charging 
the  Jury  stated,  "It  Is  admitted  by  counsel 
that  for  the  purpose  of  this  litigation  the 
right  of  the  widow  and  heirs  to  recover  for 
the  death  of  the  deceased  husband  and  fa- 
ther have  vested  by  operation  of  law  In  the 
plaintiff  corporation";  and,  second,  that  at- 
tention was  not  called  to  the  point  In  argu- 
ment on  motion  for  a  new  trial  when,  to 
fairness,  it  should  have  been.  It  Is  argued 
that,  in  view  of  the  statement  to  the  charge 
as  to  admission  by  counsel.  It  must  be  pre- 
sumed that  such  admission  was  made,  even 
though  there  be,  as  there  is,  nothing  In  the 
record  showtog  such  admission.  We  need 
not  decide  whether  such  statement  to  a 
charge  to  the  Jury  proves  Itself,  so  to  speak, 
without  anything  In  the  record  to  substan- 
tiate It,  for,  assuming  that  an  admission  was 
made  as  stated,  it  was  plainly  no  more  than 
an  admission  of  the  subrogation  worked  by 
law.  It  was  not  an  admission  that  the  plain- 
tiff was  entitled  to  recover  for  damages  suf- 
fered by  the  sons,  as  well  as  by  the  widow. 
The  language  quoted  itself  shows  that  It 
was  not  this  question,  but  the  matter  of  sub- 
rogation which  was  in  the  mind  of  the  court 
as  that  which  was  admitted,  and  a  reading 
of  the  balance  of  the  tostructlon  confirms 
this  view. 

[4]  As  to  the  second  contention  of  plain- 
tiff's counsel,  that  attention  was  not  called 
to  the  point  In  the  argument  on  motion  for  a 
new  trial  when,  In  fairness.  It  should  have 
been,  suffice  it  to  say,  both  that  this  fact 
does  not  appear  from  the  record,  but  only 
from  counsel's  statement,  and  also  that  It 
cannot  be  said  that  the  right  to  complain 
of  an  error  appearing  on  the  record  is  lost 
by  a  failure  to  call  specific  attention  to  It  to 
presenting  a  notion  for  a  new  trial. 

Judgment  reversed. 

We  concnr:   SHAW,  T.;   I(AWI/)B,  J. 
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Ex  parta  WILLIAMS.     (Cr.  2290.) 
(Snpreme  Court  of  California.    May  20,  1920.) 

1.  Criminal  law  «=>252( I)— Complaint  ••••>- 
tial  to  Jarlsdictlon  of  polioe  eourt. 

It  la  easentlal  to  the  jurisdiction  of  a  po- 
lice court  <o  put  a  person  on  trial  for  public 
ofFense  that  there  should  be  on  file  a  complaint 
eharging  such  person  with  the  commission  of 
■Qch  offense. 

2.  Habaaa  oorpna  «s»85(l)  —  Parol  evManca 
held  not  to  ahow  lack  of  oomplalnt  In  polioe 
court. 

On  habeas  corpus  to  procure  discharge 
after  conTictiou  in  police  court,  parol  evidence 
introduced  held  not  sufficient  to  show  that  no 
complaint  was  filed  against  petitioner  in  the 
police  court,  though  there  was  no  record  of 
aaj  complaint. 

3.  Habeas  eorpua  (e^SSCO—Evldenoe  held  to 
ahow  trial. 

Kyidence  that  a  police  officer  had  testified 
against  petitioner  for  habeas  corpus  at  the  pro- 
ceedings in  police  court  held  to  show  that  there 
waa  a  trial  in  such  court,  notwithstanding  peti- 
tioner'a  testimony  showing  such  summary  pro- 
ceedings as  would  not  amount  to  trial. 

4.  Habaaa  oorpns  «=385( I)— Burden  la  on  pris- 
oaer  to  ahow  lack  of  trial. 

Where  petitioner  for  habeas  corpus  seeks 
discharge  because  there  was  no  trial  in  the 
police  court  before  hia  conviction,  the  burden  is 
on  him  to  show  such  lack  of  trial;  errors  or 
insufficiency  of  the  evidence  at  the  trial  not 
being  reviewable  on  habeas  corpus  proceed- 
ings. 

5.  Crimlaal  law  «=325 1— Constitutional  rights 
of  accnsed  must  be  preserved  In  police  courts. 

The  OMistitutional  rights  of  one  accused 
of  a  crime  should  be  preserved  even  more 
strictly  in  a  police  court  than  in'  higher  courts, 
because  of  the  summary  nature  of  its  proceed- 
inga,  since  accused  in  those  courts  generally 
have  no  counsel  to  protect  their  rights. 

laiwlor,  J.,  dissenting. 

In  Bank. 

Application  by  Earl  Williama  for  a  writ  of 
Iiabeaa  eorpua  to  be  directed  to  the  Sheriff 
€>t  tlie  City  and  County  of  San  Frandaco  to 
secure  discbarge  from  costody  after  convic- 
tion of  vagrancy.  Writ  diacharged,  and  pris- 
oner remanded. 

See^  also,  186  Pac  610. 

lUine  Swell,  of  San  Ifrandaco,  for  peti- 
tioner. 

Isadore  Golden,  of  San  Francisco,  tor  re- 
spondent 


This  is  a  proceeding  in 


PER  CURIAM, 
babeas  corpus. 

Tlie  prisoner  was  conllned  in  the  county 
Jail  of  the  dty  and  county  of  San  Francisco 
nnder  a  commitment  from  the  police  court 
showing  his  conviction  therein  of  vagrancy, 
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and  a  Judgment  based  thereon  of  30  days' 
imprisonment  The  writ  of  habeas  corpus 
was  issued  by  us  upon  a  petition  alleging 
that  no  complaint  was  ever  filed  against  peti- 
tioner in  said  coiurt  tbat  no  trial  was  bad 
and  no  evidence  introduced  in  said  court  in 
support  of  any  charge  against  him,  and  tbat 
be  was  denied  all  opportunity  to  obtain  wit- 
nesses to  disprove  any  claim  that  be  was 
guilty  of  vagrancy. 

[1 , 2]  It  goes  without  saying  that  it  is  es- 
sential to  the  Jurisdiction  of  a  polioe  court  to 
put  a  person  upon  trial  for  a  public  offense 
tbat  there  should  be  (m  file  therein  a  com- 
plaint charging  such  person  with  the  COta- 
mission  of  such  offense.  Prisoner's  case  In 
tbis  behalf  rests  solely  upon  the  fact  that  no 
complaint  charging  bim  with  a  public  offense 
can  be  found,  or,  indeed,  tbat  any  such  com- 
plaint has  been  seen,  so  far  as  tbe  evidence 
shows,  at  any  time  since  tbe  day  on  which  he 
was  convicted.  It  appears  tbat  It  Is  the  prac- 
tice in  the  police  court  to  there  bold  the  com- 
plaint until  tbe  case  Is  disposed  of,  and  then 
to  deliver  the  same  to  a  department  of  the 
county  clerk's  office  where  it  remains  as  a 
part  of  the  flies  of  the  office.  Apparently  no 
record  whatever  is  kept  of  the  fact  of  the 
filing  of  a  complaint,  which  usually  is  sworn 
to  before  the  police  Judge  and  delivered  by 
bim  to  tbe  clerk  of  the  court  a  deputy  coun- 
ty clerk,  who  thereupon  endorses  the  same  as 
filed.  If  perchance  the  complaint  is  subse- 
qhently  abstracted  or  lost  no  record  of  there 
having  been  any  complaint  whatever  remains. 
In  a  matter  involving  the  personal  liberty  of 
Individuals,  the  practice  Is,  to  say  the  least 
not  to  be  commended.  However,  as  against 
tbe  failure  to  show  the  complalui  Itself,  or 
any  record  thereof  or  record  of  the  fact  of 
the  filing  thereof,  there  ■  is  parol  evidence 
tending  to  show  that  a  complaint  was  In  fact 
filed  in  the  prisoner's  case.  Tbe  prisoner 
was  arrested  without  a  warrant  and  booked 
at  tbe  city  prison  for  vagrancy.  A  dally 
docket  sheet  of  tbe  arrested  persons  assigned 
to  a  department  of  the  police  court  is  made 
up  and  delivered  to  the  deputy  clerk  of  that 
department  and  on  this  sheet,  which  appar- 
ently constitutes  the  record  of  tbe  court  for 
the  day,  but  which  is  made  up  and  delivered 
to  the  clerk  entirely  regardless  of  whether 
any  complaint  has  been  filed  In  any  of  the 
cases  enumerated  ^ereon,  the  elerk  notes  tbe 
disposition  of  each  case.  Tbe  case  of  tbe 
prisoner  was  shown  upon  such  a  sheet  this 
record  showing  conviction  and  Judgment. 
The  deputy  clerk  testified  positively  that  in 
all  cases  in  which  no  complaint  Is  ever  filed, 
which  sometimes  bappens  when  tbe  arrested 
person  Is  dismissed  without  trial,  a  note  to 
tbat  effect  Is  made,  and  that  the  fact  that 
no  note  was  here  made  as  to  the  absence  of 
a  complaint  shows  positively  that  there  was 
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a  complaint  on  ffle.  He  farther  testified  that 
he  would  not  have  delivered  a  commitment 
in  this  case  unless  there  had  been  a  com- 
plaint filed  prior  to  the  delivery  of  the  com- 
mitment. The  police  judge  testified  substan- 
tially that  he  had  no  independent  personal 
recollection  of  this  particular  case.  He  fur- 
ther testified  substantially  that  In  accord 
with  the  practice  obtaining  In  his  court  a 
complaint  would  have  been  duly  sworn  to 
and  filed  before  the  trial.  The  arresting  oflB- 
cer  testified  positively  that  In  this  particu- 
lar case  he  swore  to  a  complaint  before  the 
police  judge  In  open  court  on  the  morning  of 
the  trial,  leaving  the  same  with  the  judge, 
and  the  clerk  of  the  court  testified  that  he 
saw  such  a  complaint  In  addition  there  Is, 
of  course, '  a  presumption  that  oflicial  duty 
has  been  duly  performed.  In  view  of  all  the 
circumstances  we  do  not  feel  warranted  in 
holding  that  no  complaint  was  filed  In  this 
case.  ■ 

[3, 4]  As  to  the  alleged  want  of  trial,  fail- 
ure to  Introduce  any  evidence,  and  denial  of 
opportunity  to  procure  witnesses  on  his  own 
behalf,  the  evidence  Is  conflicting.  The  pris- 
oner who  had  been  out  on  ball  testified  sub- 
stantially that  all  there  was  to  his  so-called 
trial  was  that  his  name  was  called  and  the 
judge  asked  him  substantially  if  he  bad  any- 
thing to.  say  and  he  told  him  that  he  was 
working  for  the  "News"  (a  dally  newspaper), 
that  the  judge  then  said  that  would  do  and 
It  would  be  30  days;  and  that  he  then  asked 
the  judg6  to  give  him  time  to  obtain  witness- 
es who  would  testify  that  he  was  working, 
and  the  judge  told  him  that  If  he  said  an- 
other word  he  would  make  It  60  days.  He  is 
corroborated  to  some  extent  by  certain  wit- 
nesses. Of  course,  whatever  a  proceeding  of 
this  kind  might  be  styled  it  would  not  be  the 
"trial"  to  which  every  accused  party  Is  en- 
titled, and  it  could  not  be  tolerated  by  any 
respectable  court  On  this  matter,  however, 
the  burden  of  proof  was  necessarily  on  the 
prisoner.  Unquestionably  the  arresting  ofQ- 
cer  went  upon  the  witness  stand,  and  It  suffi- 
ciently appears  that  be  gave  the  judgte  some 
Information  about  the  case.  He  testified  here 
that  he  was  duly  sworn  before  giving  his  tes- 
timony. We  cannot  in  this  habeas  corpus 
proceeding  enter  into  an  inquiry  as  to  the 
suihclency  of  his  testimony  to  support  a  find- 
ing of  guUt  That  was  a  matter  available  to 
the  prisoner  on  an  appeal  to  the  superior 
cobrt.  The  police  judge  testified  before  us 
and  denied  each  and  all  of  the  claims  of  the 
prisoner  In  regard  to  the  proceedings  on  the 
trial  The  testimony  In  this  regard  is  not 
such  as  to  satisfy  us  that  there  was  lu  fact 
no  trial. 

[S]  It  was  suggested  on  the  argument  that 
somewhat  summary  methods  of  disposing  of 
business  in  the  police  court  are  essential  to 
a  dispatch  of  the  great  number  of  cases  com- 
ing on  daily  therein.    This  may  be  conceded, 


and  It  might  be  admitted  also  that  Iq  all 
courts  It  should  be  the  aim  to  dispose  of  busi- 
ness as  quickly  as" is  consistent  with  the  prop- 
er and  careful  administration  of  justice. 
But  however  summary  the  methods  adi^ted 
In  any  court  there  are  certain  rights  guar- 
anteed by  our  Constitution  to  one  charged 
with  any  crime,  entirely  regardless' of  his  sta- 
tion in  life.  These  rights  are  as  sacred  and 
Inviolable  In  the  police  court  as  in  the  high- 
est court  of  the  land,  and  must  necessarily  be 
observed  therein.  Indeed,  when  we  consider 
the  greater  opportunity  for  the  disregard  of 
those  rigHTte  In  the  police  court  of  a  large  dty 
dealing  in  large  part  as  It  does  with  cases  of 
Individuals  who  by  reason  of  their  lack  of 
means,  friends,  and  lack  of  knowledge,  are 
almost  entirely  dependent  upon  the  Court  for 
impartial  investigation  and  disposition  of 
their  cases,  a  greater  measure  of  care  on  the 
part  of  the  judge  of  such  a  court  to  see  that 
every  right  of  the  defendant  Is  carefully 
guarded  is  essential  than  In  a  higher  court 
where  the  defendant  Is  represented  by  coun- 
sel who  can  ordinarily  be  relied  upon  to  pro- 
tect his  rights. 

It  was  because  the  prisoner  alleged  facts 
t^idlng  to  show  a  disregard  of  some  of  those 
rights  and  a  denial  of  due  process  of  law 
that  we  Issued  the  writ  But  the  showing 
before  us  is  not  sufficient  to  convince  us  that 
the  proceedings  in  the  police  court  were  ac- 
tually as  alleged,  and  without  a  convincing 
showing  we  are  not  justified  In  avoiding 
what  purports  to  be  the  result  of  a  regular 
judicial  determination. 

The  writ  is  discharged  and  the  prisoner 
remanded. 

ANUELLOTTI,  0.  J.,  and  SHAW,  LEN- 
NON,  OLNET,  and  WILBUIl,  JJ.,  concur. 

LAWLOR,  3.  I  dissent  Did  the  police 
court  acquire  jurisdiction  by  the  filing  of  a 
complaint  against  the  petitioner?  If  none 
was  filed,  the  proceeding  was  wholly  void, 
and  concededly  the  petitioner  should  be  dis- 
charged. It  Is  admitted  that  no  complaint 
could  be  found  at  the  time  of  the  hearing. 
Parol  evidence  was,  however,  Introduced  to 
the  effect  that  prior  to  the  case  being  called 
a  complaint  had  been  filed.  Police  Officer 
William  J.  Harrington,  who  arrested  the  i)eti- 
tioner,  testified  that  a  complaint  was  drawn 
in  the  office  of  the  bond  and  warrant  clerk; 
that  be  swore  to  It  before  the  judge -In  op^i 
court;  and  that  he  left  It  on  the  judge's 
desk.  The  judge's  testimony  on  this  point 
was  that  he  had  no  independent  recollection 
of  a  complaint  and  the  official  who,  it  is 
claimed,  framed  the  pleading,  was  not  pro- 
duced as  a  witness.  The  clerk  of  the  court 
testified  that  he  had  seen  a  complaint  during 
the  proceedings,  although  In  another  part  of 
his  examination  he  stated:  "I  don't  remem- 
ber of  no  complaint  except  what  Is  on  the 
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calendar  aheet."  1  have  reached  tbe  concln- 
sion  that  the  clerk  was  not  speaking  from 
recollection,  but  based  his  testimony  on  the 
custom  followed  in  the  police  court.  This 
witness  called  attention  to  the  absence  from 
the  loose  "docket  sheet"  of  the  notation,  "no 
complaint  filed,"  which  he  said  was  custom- 
arily stamped  opposite  the  title  and  nuihber 
of  the  cause,  as  they  appeared  on  such  sheet, 
wheneTer  a  complaint  had  not  been  filed. 
But,  however  that  may  be,  the  fact  remains 
that  no  entry  of  a  ctwuplalnt  appeared  on  the 
"docket  sheet" — which  represented  the  only 
"^innteB"  kept  by  tbe  clerk.  Officer  Harring- 
ton further  testified  that  he  saw  a  complaint 
In  the  superior  court  during  the  hearing  of  a 
similar  writ,  but  that  he  did  not  "know  what 
the  custom  is,  whether  to  bring  the  original 
or  a  copy."  He  was  finally  asked  whether, 
BO  far  as  he  knew,  the  last  time  he  tow  the 
complaint  was  not  when  he  swore  to  it  and 
placed  it  on  the  Judge's  desk,  and  he  answer- 
ed: "Yes,  sir."  Attached  to  the  return  of  the 
chief  of  police  In  the  superior  court  is  a 
printed  form  of  complaint  purporting  to 
Charge  tbe  petitioner  with  tbe  commlsslou  of 
each  of  the  eleven  acts  denounced  as  Inde- 
pendent crimes  In  section  647  of  the  Penal 
Code.  The  names  of  the  petitioner,  the  com- 
plaining witness,  and  the  judge  of  the  police 
court,  and  the  date  it  is  alleged  the  specified 
otTenses  were  committed,  are  filled  in  in  type- 
writing. This  paper  is  not  certified  by  the 
county  clerk,  the  ex  officio  clerk  of  the  police 
court,  and  the  custodian  of  its  records.  The 
retam  does,  however,  contain  this  language: 

'•  •  *  •  A  copy  of  which  complaint  is  here- 
unto annexed  and  tbe  original  thereof  prodaced 
and  exhibited  to  this  court." 


But  DO  one,  who,  having  knowledge  whether 
an  original  complaint  or  a  copy  thereof  was 
actually  "produced  and  exhibited"  In  the  su- 
perior court,  was  called  to  testify,  nor  was 
any  attempt  otherwise  made  to  confirm  or 
neg^ative  Officer  Harrington's  testimony  in 
that  regard.  It  may  be  mentioned  in  pass- 
ing that  the  cases  of  nine  other  men  were 
before  the  court  at  that  time,  and  that  no 
complaint  was  produced  In  any  of  them. 

The  prevailing  opinion  relies  in  part  on 
tbe  presumption  that  "official  duty  has  been 
duly  performed."  This  is  a  disputable  pre- 
sumption which,  unless  overcome  by  other 
evidence,  must  prevail.  Subdivision  15,  g 
1963,  Code  Civ.  Proc.  But  has  this  rule  of 
presumptiod  any  application  where  the  Ju- 
risdiction of  a  court  of  inferior  or  limited 
Jurisdiction  is  called  in  question?  In  this  re- 
spect a  distinction  is  to  Ce  drawn  between 
tbe  acquiring  of  Jurisdiction  and  the  praper 
exerdse  thereof.  The  rule  of  evidence  where 
the  Jorisdlction  of  Inferior  courts  Is  ques- 
tioned is  thus  stated  in  15  Corpus  Juris,  at 
page  832: 
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"The  ^ere  ezerdie  of  Jurisdiction  by  courts 
of  inferior,  limited,  or  special  jurisdiction,  does 
not  raise  a  presumption  of  the  existence  of 
the  requisite  juiisdictioiial  facts,  for  nothing  is 
presumed  to  be  within  tbe  jurisdiction  of  such 
courts." 

Tt  Is  also  said  In  the  same  volume,  at  page 
842: 

"There  being  no  presumption  in  favor  of  the 
jurisdiction  of  a  court  of  inferior,  limited,  or 
special  jurisdiction,  it  is  usually  considered 
necessary,  in  order  to  sustain  the  proceedings 
of  such  a  court,  that  the  record  should  affirma- 
tively show  that  tbe  court  had  jurisdiction." 

Among  the  cases  cited  In  support  of  the 
above  text  is  Ex  parte  Kearny,  55  Cal.  212, 
wherein  the  petitioner  was  discharged  on 
habeas  corpus  on  the  ground  that  tbe  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  public  offense.  It  was  said  in  that 
case  at  page  214: 

"The  police  court  of  the  dty  and  county  of 
San  Francisco  is  an  'inferior  court'  of  limited 
jurisdiction,  whose  powers  are  conferred,  and 
whose  duties  and  mode  of  procedure  arc  pre- 
scribed, by  statute,  and  to  which  the  rule  ap- 
plies that  the  evidence  of  its  proceedings  must 
affirmatively  show  jnrisdiction  of  the  person  of 
the  defendant,  and  over  tbe  subject-matter." 

The  same  rule  would,  of  course,  apply 
where  there  Is  no  complaint  at  all.  The  re* 
spondent  sets  up  in  his  return  a  "commit- 
ment"— ^which  purports  to  be  a  "copy," 
although  It  Is  not  certified — but,  as  the  issu- 
ance of  a  commitment  Is  an  act  in  the  exer- 
cise of  Jurisdiction,  and  Jurisdiction  must  be 
affirmatively  shown  In  the  case  of  a  court  of 
Inferior  or  limited  Jurisdiction,  It  must  af- 
firmatively appear  that  Jurisdiction  was  Con- 
ferred by  the  fillng'of  a  complaint  Section 
1426,  Pen.  Code.  In  my  opinion,  where  the 
Jurisdiction  of  such  a  court,  particularly 
where  life  or  liberty  is  involved,  is  la  issue, 
and  especially  where  it  is  sought  to  establish 
that  jurisdiction  by  parol,  the  proof  must  be 
of  the  clearest  and  most  convincing  charac- 
ter. The  law  requires.  Justice  demands,  and 
the  courts  should  see  to  it  that  the  individual 
U  not  put  to  trial  unless  it  plainly  appear.s 
that  the  court  has  Jurisdiction  to  act  In  the 
determination  of  this  question  it  is  not  enough 
that  the  evidence  may  tend  to  show  that  a 
complaint  was  filed  or  that  It  may  be  involved 
in  conflict.  We  must  carefully  weigh  the 
evidence  and  give  to  it  the  force  to  which  It 
is  entitled.  Speaking  as  one  of  the  triers  of 
the  fact  I  am  convinced  from  tbe  evidence, 
upon  whichever  side  the  burden  of  proof  may 
rest  Ihat  the  petitioner  was  sentenced  by  a 
court  which  had  never  acquired  jurisdiction 
by  tbe  flUng  of  a  complaint 

I  am  also  convinced  from  the  evidence  that 
the  proceedings  In  £he  police  court  did  not 
either  in  form  or  substance,  constitute  a  trial, 
"according  to  prescribed  forms,   and  in  ao- 
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cordance  with  the  general  rules  for  the  pro- 
tection of  Individual  rights."  Kalloch  v. 
Superior  Court,  56  Cal.  229,  240.  In  reach- 
ing this  conclusion  I  have  not  failed  to  ob- 
serve the  distinction  between  the  absence  of 
a  trial  which  would  involve  a  violation  of 
constltutfonal  guaranties,  and  the  erroneous 
exercise  of  jurisdiction  In  the  course  of  a 
trial  the  remedy  for  which  would  be  by  ap- 
peal. Nor  have  I  considered  whether  the 
prisoner  was  guilty  of  any  or  all  of  the 
eleven  acts  specified  in  the  printed  form  of 
complaint  already  alluded  to. 

The  police  court  of  the  dty  and  county  of 
San  Francisco  Is  the  creation  of  the  munici- 
pal charter  thereof,  but  also  has  Jurisdiction 
In  crimes  prescribed  by  the  state.  The  Leg- 
islature, in  title  XI  of  the  Penal  Code,  has 
provided  a  special  form  of  procedure  In  crim- 
inal offenses  In  justices'  and  police  courts: 
"Police  courts"  Include  "police  Judges' 
courts."  Section  1461.  Jurisdiction  is  ac- 
quired by  the  filing  of  a  comidalnt  Section 
1426.  The  minutes  of  the  action  and  pro- 
ceedings must  be  kept  in  a  docket  Section 
1428.  In  arraigning  the  accused,  and  in  the 
receiving  and  recording  of  the  plea,  the  same 
procedure  is  required  as  in  the  case  of  an  in- 
dictment Section  1429.  If  a  Jury  la  not 
waived,  the  charge  must  be  tried  by  Jury, 
otherwise  by  the  court  Sections  1430  and 
1435.  Either  party  may,  upon  good  cause 
shown,  have  a  reasonable  postponement 
Section  1433.  After  a  plea  or  verdict  of 
guilty  the  court  must  appoint  a  time  for  ren- 
dering Judgment,  which  must  be  not  more 
tlian  two  days  or  less  than  six  hours  after 
the  plea  or  verdict  unless  the  defendant 
waive  the  postponement.  Section  1449.  "At 
any  time  before  judgment,  defendant  may 
move  for  a  nqw  trial."  Section  1450.  The 
Judgment  must  be  entered  in  the  minutes  bt 
the  court  Section  1453.  A  certified  copy  of 
the  judgment  must  be  delivered  to  the  sheriff. 
Section  1455. 

The  petitioner  should  have  been  tried, 
therefore,  under  the  above  procedure,  and  yet 
there  was  a  palpable  disregard  of  practically 
every  one  of  the  foregoing  provisions.  1 
shall  find  it  necessary.  In  order  adequately 
to  describe  the  proceedings,  to  state  what 
v^as  done  in  the  cases  of  the  nine  other  men 
— ^whlch  were  before  the  court  and  wefe  dis- 
posed of  at  the  same  time — ^for  the  reason 
that  if  it  could  be  said  there  was  an  attempt 
to  conduct  a  hearing,  there  was  at  hiost  a 
single  hearing.  What  happened  was  this: 
The  petitioner  had  been  released  on  $25  cash 
ball  and  was  in  the  body  of  the  courtroom 
when  the  proceedings  began.  The  other  nine 
men  were  brought  from  the  dock  and  lined 
up  before  the  Judge.  Officer  Harrington  was 
sitting  in  a  chair  "right  alongside"  the 
Judge's  desk.  To  my  mind  the  weight  of  the 
evidence  is  against  the  testimony  of  Oflteer 
Harrington  that  he  was  6worn  as  a  witness. 


Tbe  Judge  did  not  remember  and  tbe  derk 
was  not  questioned  as  to  whether  Officer  Har- 
rington or  any  one  else  was  sworn.  Charles 
T.  Kelley,  who  was  present  testified  that 
Officer  Harrington  was  not  sworn,  and  Wells 
Fadden,  one  of  the  nine  men,  stated:  "When 
I  come  up  I  don't  know  whether  he  was 
sworn."  It  was  not  testified  that  any  other 
witness  was  sworn  In  any  of  the  ten  cases. 
We  shall  hereafter  have  occasion  to  refer  to 
the.  "docket  sheet"  wherein  petitioner  is  des- 
ignated as  a  witness.  At  any  rate,  whil«  the 
nine  men  were  standing  in  the  presence  of 
toe  Judge,  and  while  the  petitioner  was  mak- 
ing his  way  to  take  his  place  in  line — bis 
name  being  the  UM  called,  the  Judge  asked 
Officer  Harrington:  ("What  abont  these 
men?"  The  substance  of  tbe  reply  was  that 
they  were  vagrants  and  had  been  "hanging 
around  Third  and  Market"  The  Judge  there- 
upon proceeded  to  ask  each  man  successive- 
ly: "What  have  you  to  say  for  yourself?" 
vvells  ]!'adden  answered  that  he  was  em- 
ployed by  the  Santa  F6,  but  it  does  not  ap- 
pear that  any  of  the  others  made  a  reply  to 
the  judge's  questions,  and  It  is  not  clataned 
that  any  further  inquiry  was  made  into  the 
question  of  their  guilt  or  innocence.  ESght 
of  the  men  were  given  "24  hours  to  leave 
town,"  and  Wells  Fadden  was  convicted. 
As  already  noted,  petitioner's  case  was  the 
last  called,  and  there  Is  some  conflict  in  the 
testimony  as  to  what  was  done.  Charles  T. 
Kelley  testified  that  the  petitioner  did  not 
take  his  place  with  the  others  until  after 
eight  of  the  cases  had  been  disposed  of; 
that  be  did  not  hear  Officer  Harrington  "say 
anything  aft6r  the  first  review  of  tbe  men 
that  was  brought  up";  that  Officer  Harring- 
ton gave  no  testimony  after  the  petitioner 
had  taken  his  place  at  the  t>ar;  that  no  other 
testimony  was  taken  in  any  of  the  ten  cases ; 
and  that  in  answer  to  the  Judge's  question: 

"What  have  yon  to  say  for  yourself?"  "The 
petitioner  said  he  was  working.  •  •  •  Then 
tbe  judge  gave  bim  30  days,  and  petitioner  said 
to  bim,  'I  am  working  on  the  Daily  News,' 
and  the  judge  said,  'If  you  say  anything  more, 
I  will  make  it  60  days,'  and  tbe  incident  was 
closed." 

The  petitioner  gave  this  version: 

"The  judge  asked  me  what  I  was  doing  when 
I  was  arrested.  I  told  bim  I  was  on  my  way 
to  work,  and  be  said,  'That's  enough,  30  days.' 
I  said,  'If  you  will  give  me  till  to-morrow  morn- 
ing, I  can  get  witnesses  here  to  prove  that  I 
am  working,'  and  tbe  judge  said,  'If  you  say 
anything  more.  I  wiU  give  yon  60  days.  Sit 
down  there.'  •  ♦  ♦  Not  to  my  knowledge, 
Harrington  didn't  say  anything  while  I  was  up. 
•  •  •  I  can't  say  positively,  but  I  didn't 
bear  him.  •  •  •  iphe  charge  was  not  ex- 
plained to  me." 

When  Wells  Fadden  was  asked:  "What 
happened  in  the  ciise  of  Ii^arl  Williams?"  ha 
answered: 
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"They  eall«d  his  name.  He  come  up,  and  the 
officer  testified.  *  •  *  He  said  be  was  a 
vagrant  and  had  been  banging  around  Third 
and  Market  That  is  aU  I  beard.  Q.  What 
happened?  A.  1  find  you  guilty.  County  jail. 
30  days.'  •  *  •  Williams  asked  the  judge 
if  he  could  put  the  case  over  until  he  could  con- 
salt  with  his  employer,  and  the  judge  says,  'If 
you  say  anything  more,  I  will  give  you  60 
daya,'  and  he  aat  down." 

This  la  Officer  Harrington's  testimony : 

"Q.  Were  you  sworn  as  a  witness?  A.  Yes, 
rir.  *  *  •  I  said  to  the  judge  that  I  had 
arrested  this  man  previously  on  six  different 
occasions;  that  I  had  a  complaint  from  my 
captain  abont  him  begging  on  Third  street,  and 
that  he  was  a  dope  user,  and  I  bad  arrested 
him  several  times  with  fiends  in  the  Southern 
district,  and  it  seems  that  before  this  time  I 
had  no  special  complaint  about  him,  but  this 
time  I  had  a  complaint  by  a  business  man  on 
Third  street." 

The  Judge's  testimony  was  as  follows: 

"So  far  as  the  facts  of  the  case  and  the  trial 
•re  concerned,  I  do  not  remember  them. 
•  •  •  Q.  Do  you  recall  whether  or  not  you 
administered  an  oath  to  Mr.  Harrington  before 
he  testified  in  the  case?  A.  As  far  as  that  as 
an  independent  fact  I  do  not  recall,  except 
that  I  administer  an  oath  when  a  witness  goes 
on  the  stand.  Q.  Do  you  recall  Officer  Har- 
rington testifying  in  that  case?  A.  I  do.  I 
recall  very  distinctly,  but  as  to  all  his  testi- 
mony, I  don't  remember.  Q.  Do  you  recall 
anything  as  to  his  testimony  about  this  man 
Williams?  A.  •  •  •  I  will  have  to  say  no, 
I  don't.  •  •  •  Q.  The  statement  made  yes- 
terday of  what  happened  was  this  in  substance: 
That  ten  cases  of  vagrancy  were  called,  and 
the  case  of  E^rl  Williams  was  the  last  on  the 
list;  that  nine  of  these  men  were  in  the  dock 
while  Earl  Williams  was  in  the  audience,  having 
been  released  on  bail;  that  as  nine  of  the  ten 
cases  were  called  nine  men  came  out  of  the 
dock  and  were  lined  up  in  front  and  Earl  Wil- 
liams was  making  his  way  out  of  the  audience 
np  to  join  them;  that  you  went  through  the 
list  of  these  men  and  discharged  all  but  one, 
who  was  sent  back  into  the  dock  convicted; 
that  no  testimony  whatever  was  asked  for  in 
connection  with  Earl  Williams  as  he  got  before 
yon,  and  yon  asked  him  what  he  had  to  say 
for  himself,  and  he  replied  in  substance  that 
he  was  employed  on  the  Daily  News,  and  you 
said,  according  to  the  testimony  here:  'That 
is  enough  to  hear  from  you,  30  days.  Now 
let's  see  what  the  News  can  do  for  you?*  And 
he  said,  'Judge,'  something  to  the  effect  that 
might  he  have  an  opportunity  to  show  that  he 
was  employed  on  the  News,  and  you  said  to 
him  that  if  he  said  anything  more  it  would  be 
00  days,  and  that  practically  all  this  took  place 
in  the  courtroom  as  far  as  this  particular  case 
was  concerned.  *  *  *  A.  I  say  that  is  ab- 
solutely not  true,  because  I  have  never  convict- 
ed men  on  such  evidence.  It  is  not  my  cus- 
tom down  there,  and  I  have  never  convicted 
men  on  any  such  testimony." 

If  it  Is  to  be  Insisted  that  what  took  place 
In  the  police  court  constituted  a  trial  accord- 
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ing  to  the  law  of  the  land,  then.  In  my  opin- 
ion. It  may  Justly  be  said  that  there  is  verj 
little  left  of  our  boasted  constitutional  guar^ 
an  ties  that  one  accused  of  crime  shall  have 
a  full  and  fair  hearing  before  being  deprived 
of  life  or  liberfy.  I  do  not  think  that  any 
one  of  the  constitutional  requirements  of  a 
trial  was  observed  In  this  case.  The  t)etl- 
tioner  was  not  asked  whether  he  had  counsel, 
if  he  desired  the  aid  of  counsel,  or  if  he  was 
ready  to  proceed  to  trial.  No  complaint  was 
produced,  there  was  no  arraignment,  no  tak- 
ing of  a  plea — unless  the  Inquiry  of  the  Judge 
as  to  what  petitioner  had  to  say  for  himself 
can  be  said  to  call  for  a  plea,  and,  except  for 
what  appears  In  the  "docaet  sheet,"  no  "min- 
utes" of  proceedings  on  arraignment  were  en- 
tered. Petitioner  was  not  asked  if  he  waived 
a  trial  by  Jury— one  of  bis  fundamental 
rights — and  It  Is  not  pretended  that  it  can 
be  ascertained  from  the  records  of  the  police 
court  whether  he  was  proceeded  against — If 
proceeded  against  at  all — alone  or  In  con- 
junction wlm  the  other  men.  If  the  former, 
he  was  entitled  to  a  separate  trial,  and  It 
does  not  appear  whether  a  separate  trial  was 
demanded.  He  was  not  asked  if  he  was 
ready  to  proceed  to  Judgment,  and  ne  time 
was  appointed  therefor.  He  was  not  ar- 
raigned for  Judgment,  and  no  inquiry  was 
made  wheth«'  he  had  any  cause  to  show  why 
Judgment  should  not  be  pronounced  upon 
him.  On  a  charge  of  vagrancy  evidence  as 
to  employment  is  always  admissible,  and  yet 
petitioner's  request  for  a  postponement,  in 
order — as  he  claimed — to  produce  his  em- 
ployer as  a  witness,  was  denied.  Whatever 
the  Judge  said  to  the  petitioner  In  this  con- 
nection— and  undoubtedly  he  made  soine  re- 
mark after  sentence  was  pronounced — I  am 
satisfied  that  in  no  true  sense  was  the  peti- 
tioner given  a  "trial." 

If  it  be  proper  to  hold  In  this  connection 
that  the  testimony  on  behalf  of  the  respond- 
ent may  be  aided  by  a  presumption  of  regu- 
larity based  on  the  record  of  the  police  court, 
nevertheless  the  only  evidence  of  a  record  la 
the  "minutes"  in  the  "docket  sheet,"  which  Is 
a  printed,  unbound  page  with  certain  cap- 
tions, opposite  which  appear  the  following  en- 
tries: 

"Offense:  Vagrancy. 

"Released  or  in  custody:  $25.00  bail. 

"Plea:    Not  guUty. 

"Arresting  officers:    Harrington  and  posse. 

"Proceedings:    Guilty. 

"Witnesses:    Defendant  and  Harrington. 

"Judgment:    30  days." 

Clearly  this  record  cannot  be  said  to  con- 
tain any  "minutes"  of  the  required  statutory 
steps  which  I  have  enumerated,  and  it  can- 
not be  determined  therefrom  what  did  take 
place  during  the  proceedings.  The  loose 
"docket  sheet"  may  have  some  merit  as  a 
work-saving  device,  but  it  could  have  no 
other  Tlrtu& 
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If  i>etltloner  were  relying  bere  on  any  one 
of  the  indicated  del)artures  from  the  pre- 
scribed mode  of  trial,  it  might  be  held  that 
the  police  court  merely  erred  In  the  exercise 
of  jurisdiction,  and  that  relief  must  be  sought 
by  appeal.  But,  in  my  Opinion,  even  if  the 
police  court  iTad  acquired  Jurisdiction  by  the 
filing  of  a  complaint,  the  failure  to  observe 
so  many  essentials  of  a.  trial  would  cause  the 
jurisdiction  to  lapse  and  leave  the  police 
court  without  Jurisdiction  to  render  a  judg- 
ment. 

It  might  be  assumed  from  the  proc<%dlngs 
that  in  the  case  of  a  "drug  addict"  or  "va- 
grant" it  Is  not  necessary  to  observe  the  con- 
stitutional requirements  of  a  trial.  There  is 
no  such  discrimination  in  the  law.  Indeed, 
the  greater  the  demoralization  of  the  accused, 
the  more  need  there  is,  it  would  seem,  to  con- 
serve his  rights.  I  do  not  think  thes6  pro- 
ceedings should  be  given  our  sanction  or  be 
accepted  as  a  sufficient  compliance  with  con- 
stitutional mandates.  It  is  not  enough  to 
moralize  on  the  showing  that  has  been  made 
before  us;  the  proceedings  should  be  con- 
demned as  a  perversion  of  law. 

I  am  strongly  of  the  opinion  that  the  peti- 
tioner should  be  discharged  on  the  grounds, 
first,  that  no  complaint  had  been  filed,  and, 
second,  that  there  was  no  trial  before  Judg- 
ment. 


In   r«  MORO'S   ESTATE.    (S.   F.  9125.) 

(Supreme  Court  of  California.    May  21,  1920. 
Rehearing  Denied  June  17,  1020.) 

t.  wills  <e=3 123(3)   —  Substantial  oompllanoe 
with  statutory  requirements  as  to  execution 
essential. 
A  substantial  compliance  with  the  require- 
ments of  Civ.  Code,  §  1276,  for  the  execution 
of  a  will,  including  the  requirement  that  the 
witnesses  must  sign  at  the  end  of  the  will,  is 
essential  to  the  validity  of  any  will  other  than 
an  olographic  or  noncupative  wUL 

2.  Wills  <S=3 12 1— Attestation  on  separate  sheet 
after  Manic  space  does  not  Invalidate. 

The  fact  that  the  attestation  clause .  was 
on  a  separate  sheet  from  the  concluding  pro- 
visions of  the  will  and  the  signature  of  testa- 
tor, though  there  was  a  sufficient  black  space 
on  that  sheet,  does  not  invalidate  the  will, 
where  the  sheets  were  fastened  together  in 
proper  order  so  that  the  attestation  clause 
was  upon  the  sheet  immediately  following  that 
containing  the  end  of  the  will. 

3.  Wills  <8=9l2l— Attestation  clause  must  fol- 
low testator's  signature  so  as  to  occur  at 
"end  of  the  will." 

Gy.  Code,  i  1276,  subd.  4,  requirmg  the 
attestation  clause  to  be  at  the  end  of  the  will, 
requires  that  it  shall  follow  the  last  clause 
of  the  will  and  the  testator's  signature  in  such 
manner  that  it  is  apparent  from  an  inspectioB 


of  the  will,  without  reference  to  any  other  evi- 
dence, that  it  was  the  purpose  to  attest  the 
will  at  the  end  thereof. 

Lennon,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Thomas  C.  Denny,  Judge. 

In  the  matter  of  the  estate  of  Giovanni 
Moro,  also  known  as  John  Moro,  deceased. 
Appeal  from  an  order  admitting  a  purported 
will  to  probate.    Affirmed. 

Rehearing  denied  In  bank ;  Lamar,  3.,  -dto- 
sentlng. 

Arnold  C.  Lackenbacb,  of  San  Frandacok 
for  appellant. 

W.  H.  Early,  of  Petaluma  (Fred  S.  Howell, 
of  Petaluma,  of  counsel),  for  respondent 

ANGEIiLOm,  C.  J.  This  is  an  appeal 
from  an  order  admitting  a  purported  will  to 
probate  as  the  will  of  deceased,  and  denying 
the  petition  of  appellant  for  letters  of  ad- 
ministration. The  sole  contention  of  appel- 
lant is  that  the  purported  will  was  not  ex- 
ecuted In  the  manner  required  by  law. 

The  only  alleged  defect  In  the  matter  of 
execution  Is  that  the  signatures  of  the  two 
attesting  witnesses  are  not  "at  the  end  of 
the  will"  as  required,  by  subdivision  4,  {  1276, 
Civil  Code.  The  purported  will  was  type- 
written on  three  separate  sheets  of  pai>er 
approximately  SV^  inches  wide  by  13  Inches 
long,  which,  with  a  cover  sheet,  indorsed  as 
the  will  of  deceased,  were  fastened  by  eyelets 
at  the  top.  The  typewriting  commences  a 
little  over  2  Inches  from  the  top  of  the  first 
sheet,  consumes  the  entire  page,  continues 
on  the  second  sheet,  commencing  a  little  over 
2  inches  from  the  top,  and  ends  a  little  over 
3V^  Inches  from  the  top  of  the,  second  sheet, 
with,  "In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  25th  day  of  June, 
1917."  The  signature  of  the  deceased  was  ■ 
placed  immediately  after  this  on  a  line  left 
for  that  purpose.  There  are  no  other  signa- 
tures on  the  page,  there  being  a  blank  space 
of  about  8^  inches  to  the  bottom  thereof.  On 
the  third  sheet  or  page  the  typewritten  attes- 
tation clause  commences  about  2  Inches  from 
the  top,  occupying  about  3  inches,  and  the 
signatures  of  the  attesting  witnesses  are  writ- 
ten directly  beneath  the  attestation  clause, 
on  lines  provided  for  that  purp9se,  with  their 
respective  places  of  residence  stated  In  type- 
writing. The  third  sheet  Is  not  numbered 
at  the  bottom,  the  others  being  numbered  at 
the  bottom  respectively  "1"  and  "2."  Tho 
evidence  at  the  hearing  was  such  that  there 
la  no  pretense  that  the  Instrument  was  not 
executed  and  attested  in  the  precise  form 
and  order  of  sheets  In  which  it  was  filed 
for  probate.  The  attestation  clause  and  sig- 
natures of  witnesses  follow  the  signature  of 
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the  testator,  which  waa  properly  appended  |  last  words  of  the  Instrument.    The  place  of 


Immediately  after  the  last  sentence  of  the 
will.  Looking  at  the  instrument  as  a  whole. 
It  has  every  appearance  of  careful  prepara- 
tion and  genuineness,  and  of  being  in  exactly 
the  condition  in  which  it  was  at  the  time  the 
▼arloius  Bignatures  were  appended. 

The  whole  claim  of  appellant  is  that  be- 
cause of  the  blank  space  between  the  signa- 
ture of  the  testator  and  the  commencement 
of  the  attestation  clause,  and  the  fact  that 
such  attestation  clause  and  the  signatures  of 
■the  witnesses  are  on  the  succeeding  sheet 
or  i>age  instead  of  on  the  sheet  or  page  on 
whlt;h  appears  the  testator's  signature,  the 
two  witnesses  did  not  sign  "at  the  end  of  the 
wUl." 

[1]  It  must  be  conceded,  of  course,  that 
substantial  compliance  with  the  requirements 
of  section  127^  Civil  Code,  is  essential  to 
the  validity  of  any  will  other  than  an  olo- 
graphic or  noncnpative  will.  That  section 
requires  in  subdivision  1  that  "it  must  t>e 
subscribed  at  the  end  thereof  by  the  testator 
himself,  or  some  person  in  his  presence  and 
by  his  direction  mtist  subscribe  his  name 
tttereto,"  and  In  subdivision  4  that  "there 
must  be  two  attesting  witnesses,  each  of 
whom  must  sign  the  same  as  a  witnessi  at 
the  end  of  the  will,  at  the  testator's  request 
and  la  his  presence."  Whether  there  has 
been  substantial  compliance  with  this  re- 
quirement as  to  the  place  of  signature  of 
the  witnesses  is  a  question  that  necessarily 
most  be  determined  solely  upon  an  inspection 
of  the  paper  Itself,  assuming,  as  we  must,  in 
view  of  the  circumstances,  that  the  document 
when  signed  l^  the  witnesses  was  In  the 
same  -  condition  as  when  filed  for  probate. 
If  the  signatures  are  not  in  fact  "at  the 
end  of  the  will''  within  the  meaning  of  sub- 
division 4  of  section  1276,  CivU  Code,  that 
Is  an  end  of  the  matter,  and  It  must  be  held 
that  the  will  was  not  executed  in  the  man- 
ner prescribed  by  law. 

[2]  We  think,  in  view  of  the  appearance 
of  the  document  Itself,  that  in  the  determina- 
tion of  this  question  the  mere  fact  that  the 
attestation  clause  and  signatures  of  witness- 
es are  on  the  sheet  or  page  following  that 
on  which  the  testator  appended  his  sl^atnre 
Is  altogether  immaterial.  As  said  In  the 
Matter  of  Field,  204  N.  Y.  448,  454,  97  N. 
E.  881,  883  (39  U  R.  A.  [K.  S.]  1060,  Ann. 
Cas.  19130,  842): 

"There  ia  no  statnte  forbidding  the  use  -of 
separate  sheets  or  directing  how  they  shall  be 
Joined  together." 

The  Instrument  filed,  consisting  of  the 
three  sheets  fastened  together  as  already 
described,  must  be  regarded  as  a  completed 
whole,  and  so  regarded  each  part,  down  to 
and  including  the  signatures  of  the  witnesses, 
follows  a  previous  part  naturally  and  In 
proper  order,  with  the  signatures  of  the  wit- 
nesses and  their  places  of  residence  the  very 


such  signatures  bears  the  required  relation 
to  the  conclusion  of  the  will  proper,  and 
obviously  they  were  there  placed  for  the  sole 
purpose  of  legal  attestation.  If  the  words  of 
the  will  Itself  with  the  signature  of  the  testa- 
tor had  reached  to  the  very  bottom  of  the 
second  sheet  or  page,  no  one  could  claim 
with  any  show  of  reason  whatever  that  the 
fact  that  the  attestation  clause  and  signa- 
tures followed  on  another  sheet  or  page  In- 
stead of  on  the  second  sheet  or  page  in  any 
degree  affected  the  question  of  sufficiency 
of  execution.  The  real  claim  of  appellant 
that  the  signatures  of  the  witnesses  are  not 
"at  the  «ai  of  the  will"  is  necessarily  based 
on  the  fact  of  the  blank  space  on  the  second 
sheet  or  page  following  the  testator's  signa- 
ture, a  space  considerably  more  than  suffi- 
cient In  siee  to  have  permitted  the  Insertion 
therein  of  the  attestation  clause  and  sip- 
natures  of  witnesses. 

[3]  What  Is  meant  by  "the  end  of  the  wUl" 
with  reference  to  the  place  of  signature  of 
testator  and  witnesses  is  a  question  that  has 
received  some  consideration  at  the  hands 
of  the  courts  of  New  York,  from  which  our 
statute  was  taken,  as  well  as  from  this 
court ;  but  in  our  opinion  no  case  cited  goes 
to  the  extent  of  warranting  the  rejection  of 
the  will  here  involved  on  the  theory  that 
there  was  not  a  substantial  compliance  with 
the  requirement  that  the  witnesses  sign  "at 
the  end  of  the  wllL"  It  is  settled  by  the 
decisions  that  In  view  of  the  requirement 
no  portion  <tf  the  writing  constituting  the 
will  proper  may  follow  the  signatures.  This, 
of  course,  is  dear.  So  where  the  purported 
signatures,  whether  of  testator  or  witnesses, 
have  been  found  in  places  preceding  the  end 
of  the  writing,  the  will  has  been  rejected 
as  not  executed  in  accord  with  the  impera- 
tive demand  of  the  statute.  Obviously,  the 
end  of  the  will  cannot  be  at  the  beginning 
or  in  the  middle  or  anywhere  else  except 
after  the  last  provision  of  the  instrument 
itself.  The  claim  of  appellant  is  that,  to 
be  "at  the  end  of  the  will,"  the  signature 
of  the  testator  must  immediately  follow  the 
close  of. the  wUl,  without  any  considerable 
intervening  blank  space,  and  that  the  sig- 
natures of  the  witnesses,  or  at  least  the  com- 
mencement of  the  attestation  clause,  must 
immediately  follow  the  signature  of  the  tes- 
tator, without  any  considerable  intervening 
blank  space.  In  this  behalf  reliance  is  plac- 
ed on  certain  expressions  in  the  "court"  (pin- 
ion in  Estate  of  Seaman,  146  Cal.  455,  80 
Pac.  700,  106  Am.  St  Rep.  53,  2  Ann.  Gas. 
,726,  where  the  purported  signatures,  both 
of  testator  and  witnesses,  were  on  the  back 
of  a  folded  will,  under  the  printed  words  of 
endorsement,  "The  last  will  and  testament 
of"  under  which  the  name  "Henry  Seaman" 
had  been  written,  and  a  printed  form  for 
date  of  filing,  certainly  not  a  natural  or 


Digitized  by 


Google 


170 


MO  PACIFIC  BBPORTEB 


(Cal 


proper  place  for  them,  or  a  place  bearing  any 
proper  relation  to  the  conduding  portion  of 
the  provisions  of  the  will.  While  these  sig- 
natures were  subsequent  in  place  to  every 
provision  of  the  will,  it  was  held  that  the 
signature  of  the  testator  was  not  at  the  end 
of  the  will  within  the  meaning  of  the  statu- 
tory requirement,  an<l  that  the  end  of  the 
will  "is  not  the  foot  or  physical  end  of  the 
sheet  of  paper  upon  which  the  'wlU'  is  writ- 
ten, but  is  the  physical  termination  of  the 
testamentary  provisions  which  constitute  the 
will."  Discussing  the  requirement  as  to  the 
testator's  signature,  "the  court"  opinion  said: 

"The  requirement  that  the  name  shall  be 
siibsrribed  'at'  the  end  of  the  will  is  not  satis- 
fied by  haviDg  that  name  written  at  anv  plaoe 
'after'  the  termination  of  the  written  matter, 
ifrespective  of  the  relation  which  sftch  plaoe 
beara  to  the  oonchtding  portion  of  the  wilX.  This 
provision  does  not,  however,  of  necessity  require 
that  it  shall  be  in  immediate  juxtaposition  with 
the  concluding  words  of  the  instrument,  hut  that 
it  ihaU  be  so  near  thereto  a$  to  afford  a  reason- 
able inference  that  the  testator  therebv  intends 
ed  to  indicate  an  authentication  of  the  Snstru- 
ment  at  a  completed  eapretsion  of  hit  tettamen- 
twry  purpotet."    (The  italics  are  ours.) 

The  court  went  on  to  say  that  the  signature 
must  In  fact  be  placed  in  snch  proximity 
to  the  testamentary  provisions  as  to  constl- 
tate  a  sulMtantlal  compliance  with  the  stat- 
ute, and  that  while  a  slight  space,  a  single 
line  "or  even  more,"  might  be  left  blank, 
yet  to  leave  blank  an  "entire  page"  would 
indicate  a  disregard  of  the  statute  which 
should  prevent  admission  of  the  will  to  pro- 
bate. In  his  concurring  opinion  Chief  Jus- 
tice Beatty  said: 

"The  true  test  to  determine  whether  a  decedent 
has  subscribed  bis  name  at  the  end  of  a  will 
is  to  take  the  document  as  it  left  his  hand,  and 
then,  disregarding  the  signatures  of  the  witness- 
es [which  were  in  the  same  place  as  the  testa- 
tor's], and  all  evidence  aliunde,  to  see  whether 
It  is  apparent  that  his  name  was  placed  where 
it  appears  for  the  purpose  of  execution." 

In  another  concurring  opinion  by  the  writ- 
er of  this  opinion,  concurred  in  by  Justice 
Shaw,  the  test  of  Chief  Justice  Beatty  was 
accepted  as  correct,  with  the  further  state- 
ment that  the  signature  must  be  after  the 
tenninatlon  of  the  testamentary  provisions, 
and  that  where  so  placed  "the  mere  extent 
of  space  between  such  termination  and  the 
subscription  ought  not  to  affect  the  question 
as  to  whether  the  statute  has  l>een  complied 
with,  if  the  document  on  its  face,  disregard- 
ing the  signatures  of  the  witnesses  and  all 
evidence  aliunde,  fairly  indicates  that  the 
name  was  so  placed  by  the  testator  as  a  sub- 
scription and  for  the  purpose  of  execution," 
and  that  "the  extent  of  space  is,  of  course, 
material  upon  the  question  as  to  what  the 
document  does  indicate  upon  its  face."  It 
will  be  seen  that  the  gist  of  these  opinions 


is  that  as  to  the  testator's  slgnatnre  It  Is 
not  enough  that  the  signature  be  In  any  place 
after  the  termination  of  the  will  proper,  "Ir- 
respective of  the  relation  which  Bucb  place 
bears  to  the  concluding  portion  of  the  will" 
(it  being  In  that  case  on  the  back  of  the 
folded  will  and  under  the  words  of  indorse- 
ment of  the  nature  and  character  of  the 
instrument),  and  that  while  it  Is  not  required 
that  it  shall  be  in  immediate  Juxtaposition 
with  the  concluding  words  of  the  will,  "It 
shall  be  so  near  thereto  as  to  afford  a  rea- 
sonable inference  that  the  testator  thereby. 
Intended  to  indicate  an  authentication  of  the 
instrument  as  a  completed  expressioff  <rf 
his  testamentary  purposes."  This  was  the  ex- 
press test  prescribed  by  "the  court"  opinion 
as  regards  the  testator's  signature,  and  it 
may  here  be  assumed  as  suggested  by  the 
court,  that  the  intervention  of  an  "entire" 
blank  page  between  the  ccmdudlng  portion 
of  the  will  and  the  signature  would  require 
the  rejection  of  the  will  as  showing  a  ma- 
terial disregard  of  the  provisions  of  the  stat- 
ute, for  the  reascm  that  the  Instrument  would 
not  then  on  Its  face  warrant  the  required 
Inference.  With  relation  to  the  signatures 
of  the  witnesses  the  same  test  would  require 
that  they  be  placed  in  snch  a  position  with 
relation  to  the  conduding  words  of  the  will 
and  so  near  thereto,  and,  of  course,  follow- 
ing the  same,  as  to  warrant  a  reasonable 
Inference  that  they  were  placed  where  they 
appear  solely  for  the  purpose  of  attesting 
the  execution  of  the  will.  If  so  placed,  they 
are  practically  and  substantially  "at  the  end 
of  the  will"  within  the  meaning  of  the  statu- 
tory requirement.  We  consider  this  to  be 
practically  the  ruling  in  Estate  of  Seaman, 
supra,  and  It  commends  itself  to  ns  as  cor- 
rect. In  this  case  the  Inference  to  that  effect 
arising  npon  an  inspection  of  the  instrument 
is  Irresistible,  and  we  are  satisfied  that  in 
the  respect  suggested  there  was  a  substantial 
compliance  with  the  law  in  the  matter  ot 
the  execution  of  the  will. 

We  think  the  distinction  between  tiie  case 
at  bar  and  the  various  cases  relied  on  by 
'learned  counsel  for  appellant  is  so  obvious 
as  to  render  consideration  of  those  cases  un- 
necessary here. 

The  order  appealed  ttom  Is  affirmed. 

We  concur:  SHAW,  J.;  WIIiBUR,  J.;  OL- 
NBI,  J.;  LAW1X)R,  J. 

LENNON,  J.  I  dissent  The  will  in  ques- 
tion was  not,  in  my  opinion,  executed  in 
keeping  with  the  requirements  of  section 
1276  of  the  Civil  Code.  That  section  pro- 
vides, among  other  things,  that  every  written 
will,  other  than  an  olographic  will,  must  be 
signed  by  two  attesting  witnesses  who  must 
affix  their  signatures  at  the  end  of  the  will. 

The  document  admitted  to  probate  as  the 
last  will  and  testament  of  Giovanni  Moro 
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Is  typewritten  and  consists  of  tbree  sheets 
of  paper,  S>/i  Inches  wide  and  13  laches  long, 
fastened  together  at  the  top  by  staples.  The 
dispositive  clauses  completely  fill  the  first 
page.  A  concluding  paragraph  consisting  of 
four  lines  appears  at  the  top  of  the  second 
page  and  Is  Immediately  followed  by  the  sig- 
nature of  Moro.  The  remainder  of  the  sec- 
ond page,  a  space  of  about  8  inches,  is  blank. 
The  usual  attestation  clause  followed  by  the 
signatures  of  the  attesting  witnesses  appears 
at  the  top  of  the  third  page  and  occupies 
altogether  a  space  of  about  6  inches. 

The  Estate  of  Seaman,  146  Cal.'  456,  80 
Pac.  700,  106  Am.  St.  Bep.  63,  2  Ann.  Cas. 
726,  is  the  leading  case  in  California  on  the 
question  of  what  is  meant  by  the  words  "at 
the  end  of  the  will"  as  they  are  used  in  sec- 
tion 1276  of  the  Civil  Code.  The  decision 
in  that  case  is  fully  in  accord  with  the  New 
Tork  cases  construing  a  similar  statute.  The 
law  is  stated  by  the  court  In  that  case  as 
follows: 

"The  provision  that  the  will  must  be  subscrib- 
ed  at  the  end  thereof  requires  the  testator's 
name  to  be  written  at  the  termination  of  the 
testamentary  provisions  which  he  makes  in  the 
instrument  The  'will*  at  whose  end  the  name 
is  to  be  subscribed  is  not  the  sheet  of  paper  or 
other  material  upon  which  these  testamentary 
provisions  are  written,  but  it  is  the  declaration 
which  the  testator  has  written  thereon  for 
such  testamentary  disposition,  and  the  'end 
thereor  Is  not  the  foot  or  physical  end  of  the 
sheet  of  paper  upon  which  the  'will'  is  written, 
bnt  is  the  physical  termination  of  the  testamen- 
tary provisions  which  constitnte  the  wilL  *  •  • 
To  say  that  where  the  name  is  there  is  the  end 
of  the  will  Is  not  to  observe  the  statute.  That 
requires  that  where  the  end  of  the  will  is  there 
shall  be  the  name.  It  is  to  make  a  new  law  to 
say  that  when  we  find  the  name  there  is  the 
end  of  the  will,  •  •  • '  Sisters  of  Charity  v. 
Kelly,  67  N.  Y.  409 ;  Matter  of  ONeil's  WiU, 
91  N.  y.  622;  Matter  of  Andrews'  Will,  162 
N.  Y.  1. 

"The  requirement  that  the  name  shall  be  sub- 
Boribed  'at'  the  end  of  the  will  is  not  satisfied 
by  having  that  name  written  at  any  place  'after* 
the  termination  of  the  written  matter,  irreapec- 
tire  of  the  relation  which  such  place  bears  to* 
the  concluding  portion  of  the  wiU.  This  provi- 
sion does  not,  however,  of  necessity  require  that 
it  shall  be  in  immediate  juxtaposition  with  the 
concluding  words  of  the  instrument,  but  that 
it  shall  be  so  near  thereto  as  to  attord  a  reason- 
able inference  that  the  testator  thereby  intended 
to  indicate  an  authentication  of  the  instrument 
as  a  completed  expression  of  his  testamentary 
purposes.  It  must  appear  upon  the  face  of  the 
instrument  not  only  that  he  intended  to  place 
it  at  the  end  of  his  testamentary  provisions,  but 
that  he  has  in  fact  placed  it  in  such  proximity 
thereto  as  to  constitute  a  substantial  compliance 
with  this  requirement  of  the  statute.  While  a 
slight  space,  such  as  a  single  line,  or  even  more, 
might  be  left  blank  between  the  written  matter, 
and  the  name  without  Impairing  the  validity  of 
the  will,  yet  to  leave  blank  an  entire  page  be- 
tween the  two  would  indicate  a  disregard  of  the 
requirements  of  the  statute,  whether  Msnlting 


from  ignorance  or  intention,  which  should  pre- 
vent its  admifflion  to  probate.  See  Soward  ▼. 
Soward,  1  Duval  (Ey.)  126." 

In  the  Estate  of  Seaman,  supra,  as  in  the 
instant  case, .  several  New  York  authorities 
were  urged  upon  the  court  by  the  proponent 
of  the  wiU.  Of  these  Matter  of  Oilman,  38 
Barb.  364,  may  be  taken  as  representative. 
In  the  last-mentioned  case  the  written  matter 
of  the  will  terminated  four  lines  above  the 
bottom  of  the  page  where  the  testator  sign- 
ed bis  name.    The  court  said: 

"An  Instrnment  is  signed  at  the  end  when 
nothine  intervenes  between  the  instrument  and 
the  subscription.  •  •  •  Xhe  place  named  in 
the  statute  is  the  end.  The  end  of  an  instru- 
ment, in  writing,  commences  and  continues  until 
something  else,  or  some  other  writing  occurs." 

Beterrlng  to  the  quoted  words  this  court 
said: 

"This  language  may  have  been  appropriate  to 
the  will  then  before  the  court,  but  as  a  construc- 
tion to  be  given  to  tiie  statute  it  does  not  meet 
with  our  amiroval,  and  is  moreover  inconsistent 
with  the  construction  given  in  the  above  cases 
cited  from  the  Court  of  Appeals  of  that  state 
[New  York].  Particularly  do  we  dissent  from 
the  definition  of  'end'  as  given  in  the  last  sen- 
tence of  the  quotation."  E<state  of  Seaman, 
supra. 

Applying  the  reasoning  of  Estate  of  Sea- 
man to  the  Instant  case,  it  Is  manifest  tliat 
the  attesting  witnesses  did  not  sign  "at  the 
end  of  the  will"  within  the  meaning  of  the 
statute^  In  that'  case  the  court  opinion, 
which,  of  course,  states  the  law  of  the  case, 
distinguishes  between  the  "will,"  or  deda- 
ratlons  of  the  testator,  and  the  physical  sub- 
stance upon  which  the  will  Is  written.  Ac- 
cording to  the  reasoning  of  that  opinion  It 
Is  not  sufficient  for  a  signature  to  a  will  to 
be  affixed  at  any  place  between  the  termina- 
tion of  the  written  matter  and  the  physical 
end  of  the  material  substance  which  con- 
tains the  writing ;  in  order  to  be  at  the  "end" 
of  the  will,  the  signature  must  be  placed 
at  the  close  of  the  testamentary  provisions. 
Xhe  signature  must  be  affixed  In  such  relation 
to  the  place  which  bears  the  concluding  por- 
tion of  the  will  as  to  afford  a  reasonable 
Inference  that  the  signature  was  Intended  to 
indicate  an  authentication  of  the  Instrument 
as  a  completed  expression  of  the  testamentary 
purposes  or.  In  the  case  of  a  witness,  as  an 
attestation  of  the  execution  of  the  will.  But 
that  alone  is  not  sufficient.  Irrespective  of 
the  indlcatiou  of  Intent,  It  must  appear  that 
the  signature  was  in  fact  placed  In  such 
proximity  to  the  end  of  the  testamentary 
provisions  as  to  constitute  a  substantial  com- 
pliance with  the  statute.  A  slight  space 
might  be  left  between  the  signature  of  the 
testator  and  the  signatures  of  the  witnesses, 
"such  as  a  single  line  or  even  more,"  as 
stated  in  Estate  of  Seaman.  Here,  however, 
there  is  a  space  consisting  of  two-thirds  of 
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a  page,  "a  space  considerably  more  than  suf- 
ficient In  size  to  have  permitted  tbe  Insertion 
therein  of  the  attestation  clause  and  signa- 
tures of  witnesses."  The  signatures  were 
placed  at  the  top  of  a  different  and  subse- 
quent page.  While  the  witnesses  signed  the 
last  of  several  pages  containing  a  will  and 
there  was  no  writing  following  the  signatures 
of  the  witnesses,  they  did  not  sign  at  the 
termination  of  the  testamentary  provisions. 
Therefore,  there  has  not  been  In  fact  an 
observance  of  the  provisions  of  section  1276 
of  the  Civil  Code  as  that  section  has  here- 
tofore been  Interpreted  by  this  court. 

It  Is  true  that  the  question  determined  In 
the  Estate  of  Seaman  related  to  the  position 
of  the  signature  of  the  testator.  But  the 
requirement  of  the  statute  as  to  the  position 
of  the  signatures  of  the  witnesses  and  the 
signature  of  the  testator  Is  the  same.  Under 
the  doctrine  of  the  Seaman  Case,  we  would 
be  constrained  to  declare  the  will  void  had 
the  signature  of  Moro  been  placed  on  tbe 
third  page  where  the  signatures  of  the  wit- 
nesses appear.  The  same  language  in  tbe 
same  statute  cannot  be  given  two  totally  dif- 
ferent interpretations. 

"It  Is  a  requirement  of  the  statute  that  both 
the  testator  and  the  witnesses  must  sign  at  the 
end  of  the  will.  Wherever  the  will  ends  there 
the  signatures  must  be  found,  and  one  place 
cannot  be  the  end  for  the  purpose  of  subscrib- 
ing by  the  testator  and  another  place  be  the  end 
for  tbe  purpose  of  signing  by  the  witnesses." 
Estate  of  Hewitt,  81  N.  Y.  26L 

Although  appellant  does  not  rely  upon  any 
circumstance  of  fraud  in  the  execution  of 
tbe  will,  it  may  not  be  amiss  to  note  that  tbe 
will  was  not  written  upon  a  connected  print- 
ed form  but  was  typewritten  upon  several 
separate  sheets  of  paper;  the  sheet  contain- 
ing the  attestation  clause  having  no  connec- 
tion, physical  or  otherwise,  with  the  preced- 
ing sheets  until  it  was  stapled  to  them.  It 
is  not  even  numbered.  It  may  be  noted, 
moreover,  that,  while  in  the  will  itself  the 
testator  is  referred  to  as  Giovanni  Moro,  this 
being  the  name  which  is  signed  to  the  will, 
the  testator  is  referred  to  in  the  attestation 
clause  as  John  Moro.  These  circumstances 
are  mentioned,  not  for  the  purpose  of  indicat- 
ing the  probability  of  fraud  in  this  particular 
case,  but  to  illustrate  the  undoubted  pos- 
sibilities of  fraud,  which  it  is  the  very  pur- 
IK)se  of  the  statute  to  prevent,  should  it  be 
held  that  a  will  was  duly  executed  where 
it  appeared  that  the  attestation  clause  and 
the  signatures  of  the  witnesses  were  placed 
upon  a  separate  and  Independent  sheet  of 
paper,  regardless  of  intervening  space.  For 
all  that  appears  from  the  document  itself, 
the  paper  containing  the  attestation  clause 
may  have  been  attached  to  the  other  sheets 
composing  the  document  months  after  the 
signature  of  the  testator  was  affixed. 


Nor  is  it  material  that  there  may  have 
been  no  fraud  in  fact  in  the  instant  case. 

"It  would  have  been  wholly  unavailing  to 
show  that  this  wiU  was  in  other  respects  prop- 
erly  executed ;  that  there  was  some  excuse  for 
not  placing  tbe  names  of-  tbe  witnesses  at  the 
end  of  the  will ;  that  there  was  the  absence  ot 
fraud;  and  that  the  transaction  was  attended 
with  entire  good  faith  and  fairness.  The  proof 
offered  would  not  tend  to  show  that,  the  place 
where  tbe  signatures  were  signed  was  the  end 
of  the  will."    Sstate  of  Hewitt,  supra. 


JONES  V.   CALIFORNIA    GROWERS   4 
SHIPPERS,   inc.    (L.  A.  6048.) 

(Supreme  Court  of  California.    May  18,  1020.) 

1.  Sales  <8=>353 (6)— Sailer  of  growing  crop, 
suing  for  price,  need  not  allege  delivery. 

In  action  by  seller  of  growing  crop  for  bal« 
ance  of  purchase  price,  brought  wliile  crop  waa 
still  growing,  it  was  unnecessary  to  allege  de- 
livery. 

2.  Sales  <s=3l2— Growing  crops  subject  to  ab- 
solute sale. 

Growing  crops  are  subject  to  absolute  sale. 

3.  Pleading  <S=>  279  (4)  —  Installment  of  price 
due  after  action  brought  may  be  set  up  by 
supplemental  complaint. 

Nonpayment  of  balance  of  purcliase  price 
falling  due  subsequent  to  commencement  of 
seller's  action  may  be  set  up  by  supplemental 
complaint 

4.  Costs  «=>260(4)— Buyer'*  appeal  on  ground 
that  delivery  was  aot  alleged  held  frivolous. 

In  action  by  seller  of  growing  crop  for  bal- 
ance of  purchase  price,  brought  while  crop  was 
still  growing,  buyer's  appeal  from  judgment  for 
seller  on  ground  that  there  was  no  specific  al- 
legation of  delivery  held  frivolous  and  to  war- 
rant $100  penalty,  in  view  ot  Const  art  6, 
§  4%. 

Department  2. 

Appeal  from  Superior  Gonrt,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

'  Action  by  H.  T.  Jones  against  the  Cali- 
fornia Growers  and  Shippers,  Incorporated. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

C.  K.  Bonestell,  of  EVeano,  for  appellant 
James  W.  Griffin,  of  Holtvllle,  for  respond- 
ent. 

WILBDB,  J.  [1-4]  Plaintiff  recovered 
judgment  for  |2,600,  being  the  balance  of  the 
purchase  price  of  the  entire  crop  of  melons 
growing  on  his  ranch,  which  was  sold  by  him 
to  the  defendant  for  $4,600,  payable  $2,000 
cash,  $600  June  25.  1018,  and  $2,000  July  1. 
1018.  Suit  was  brought  June  28,  1918,  for 
$600.  Payment  of  $2,000  having  beeome  due 
July  1,  1918,  its  nonpayment  was  set  up  by 
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BUK>lenientaI  complaint  filed  July  10,  1918. 
The  flndinga  and  Judgment  being  In  favor  of 
plaintiff,  the  defendant  appeals  upon  the 
Judgment  roU  alone,  claiming  that  there  Is 
no  specific  allegation  of  delivery. 

Appellant  attempts  to  distinguish  this  case 
from  that  of  Chrlatensen  v.  Cram,  156  Cal. 
633,  635,  105  Pac.  950,  in  which,  on  an  appeal 
on  the  Judgment  roll  alone,  an  allegation 
that  the  goods  "sold"  was  held  sufficient  al- 
legation of  a  completed  sale,  upon  the  ground 
that  "in  the  case  at  bar  the  allegation  la 
that  the  melons  were  still  growing;  therefore 
a  delivery  In  future  must  of  necessity  have 
been  contemplated,  and  the  transaction  was 
not  a  completely  executed  one."  This  posi- 
tion is  not  tenable.  Growing  crops,  as  well  as 
other  personal  property,  are  subject  to  ab- 
abeolnte  sale.  Hamilton  v.  Bainke  (App.) 
1S3  Pac.  675.  See,  also,  Blackwood  v.  Cutting 
Packing  Co.,  76  CaL  212,  18  Pac.  248,  9  Am, 
St.  Rep.  199;  Brown  v.  Anderson,  .77  Cal.  236, 
19  Pac.  487;  Wong  Foo  v.  Southern  Pacific 
Co.  (App.)  181  Pac.  823;  Johnson  v.  Dixon 
Farms  Co.,  29  Cal.  App.  62,  155  Pac.  134,  136. 

It  was  proper  to  set  up  the  nonpayment 
of  the  $2,000  note  by  way  of  supplemental 
complaint.  The  Judgment  of  the  trial  court 
was  correct.  In  view  of  section  4%,  art  6,  of 
the  Constitution,  the  appeal  Is  without  sem- 
blance of  merit,  and  a  penalty  for  a  frivol- 
ous appeal  should  be  imposed.  Johnson  v. 
Dixon  Farms  Co.,  supra. 

Judgment  affirnrtd,  with  penalty  of  $100 
for  frivolous  appeal. 

We  concur:  DENNON,  J.;  SLOANE,  J. 


TIPPS   V.    LANDERS.    (L.   A.   6086.) 

<Sapreme  Court  of  California.    May  18,  1920.) 

J.  EvIdencA     €=»383(8)— Book     account,     not 
kept  in  usual  course  of  business,  and  not 
showlno   all  the   dealines,   of  no   probative 
valne. 
A  book   of  account,   showing  on  its   face 
that  it  was  not  kept  in  the  usual  course  of  busi- 
ness and  did  not  contain  all  the  dealings  be- 
tween the  parties,  bad  no  probative  value  above 
mere  memoranda  to  use  to  refresh  the  memory. 

2.  Payment  «=s>67(l)— Check  presumed  pay- 
ment of  debt  and  not  loan. 

Under  Code  Civ.  Proc.  J  1963,  subd.  7,  a 
-eheck  delivered  by  one  party  to  an  account  to 
the  other  is  presumed  to  be  a  payment  on  an 
indebtedness  due  the  payee,  and  not  a  loan. 

3.  Witnesses  <S=3 1 67— Plaintiff  cannot  testify 
as  to  oorreotness  of  book  account  against  de- 
cedent. 

Under  Code  Civ.  Proc.  i  1880,  subd.  3, 
making  incompetent  testimony  as  to  matter  or 
fact  occurring  before  death  of  decedent,  plain- 
tiff, in  an  action  against  an  executor,  cannot 


testify  that  entries  in  a  book  concerning  trans- 
actions with  deceased  are  true  and  correct. 

Department  2. 

Appeal  from  Superior  Court,  Imperial 
County ;  W.  H.  Thomas,  Judge. 

Action  by  J.  H.  TIpps  against  Ida  B.  Land- 
ers, executrix  of  the  estate  of  T.  R.  Landers, 
deceased.  Judgment  for  defendant,  and 
plaintiff  kppeals.    Affirmed. 

H.  E.  Gleason  and  Conkllng  &  Brown,  all 
of  El  Centre,  for  appellant. 

James  W.  Glassford  and  J.  J.  Simmons, 
both  of  El  Centro,  for  respondent 

WILBUR,  J.  This  Is  an  action  to  recover 
$15,485.47.  The  complaint  Is  In  two  counts, 
each  for  the  above  amount,  the  first  upon  an 
"open,  mutual  and  current  book  account"  and 
the  second  upon  an  open,  mutual  current  ac- 
count, between  the  plaintiff  and  T.  R.  Lan- 
ders. Plaintiff  appeals  from  a  Judgment  of 
nonsuit  Plaintiff  testified  that  he  kept  a 
record  of  the  transactions  between  himself 
and  the  deceased ;  that  the  entries  were  made 
by  him  at  or  about  the  time  of  the  transac- 
tions, on  pages  62  and  05  of  an  old  book,  from 
which  the  two  pages  63  and  64  had  been  torn 
out,  the  credit  entries  to  the  plaintiff  being 
on  page  62  and  those  against  the  plaintiff  on 
page  65.  These  pages  were  admitted  in  evi- 
dence over  the  objection  of  the  defendant  that 
no  proper  foundation  had  been  laid  for  their 
introduction.  These  pages  are  as  follows,  to 
wit: 
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The  evidence  shows  that  the  entries  were 
not  a  correct  record  made  at  the  time  of  the 
transactions  and  in  the  usual  course  of  busi- 
ness. The  last  item  In  the  account  of  $85.00, 
dated  April  10,  1914,  was  for  eight  hogs  de- 
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llvered  on  January  28, 1914,  and  was  entered 
In  tbe  book  on  April  10,  1914.  The  plaintiff 
paid  for  tbese  hogs  by  check  on  delivery.  If 
the  books  had  been  correctly  kept  there 
should  be  a  corresponding  entry  of  this 
amount  In  favor  of  the  plaintiff.  The  last 
Item  credited  to  the  plaintiff  is  $50,000,  dated 
March  14,  1914.  Plaintiff  claims  that  this 
Item  should  be  $5,000,  and  the  date  March 
31,  1914,  and  claims  only  this  amount  In  his 
bill  of  particulars.  The  item  of  $300,  De- 
cember 23,  1910,  precedes  the  item  of  $1,- 
600,  December  20,  1910,  and  the  Item  of  June 
22,  -1911,  precedes  the  item  of  December  20, 
1910.  The  item  of  December  20,  1910,  was 
thus  entered  more  than  six  months  after  the 
transaction  recorded.  In  proof  of  the  correct- 
ness of  the  account,  the  promissory  note  of 
July  1,  1910,  for  $5,692.00  shown  in  the  ac- 
count, was  introduced  in  evidence,  together 
with  the  Indorsements  thereon.  These  In- 
dorsements were  as  follows: 


Paid  9-1—1909 

1 100.00 

11—29—1908 

U00.00 

lOO 

Paid  November  2S,  UIO 

JOOO.OO 

Paid  12-10—1910 

900.00 

Paid  12—23—1910 

«26.2g 

Pad     6-22-1915 

4526J8 

All  Pade  Jon*  22,  1911. 

[1.2]  A  comparison  of  these  payments  with 
the  account  shows  that  the  item  of  $100,, paid 
September  1, 1900,  was  not  entered  in  the  ac- 
count at  all ;  that  the  item  of  $1,500,  paid 
November  29,  1910,  was  entered  in  the  ac- 
count as  made  December  29,  1910;  that  the 
item  of  $300,  paid  December  10,  1910,  was 
entered  as  made  December  23,  1910.  The 
$626.28,  paid  December  23,  1910,  was  entered 
as  made  December  10,  1910.  The  indorse- 
ment: "Pad  0—22—1915  $4526.28"  is  claimed 
by  plaintiff  to  be«o  much  of  the  item  of  the  ac- 
count, "6—22—1911,  $5413.58,"  as  was  nec- 
essary to  complete  the  payment  of  the  note, 
the  )[)alance  of  the  amount  being  applied  to 
the  $5,000  note  executed  at  the  same  date. 
There  are  four  difflcultles  with  this  explana- 
tion. First,  the  date  of  the  Indorsement  is 
1915  Instead  of  1911;  second,  the  sum  of  all 
the  items.  Including  the  item  $4,526.28,  exceeds 
by  over  $3,000  tbe  amount  due  thereon  jWe 
22, 1911 ;  third,  the  item  $4,526.28  Is  the  exact 
sum  of  all  the  previous  payments  (omitting  the 
undated  $100  item,  for  which  there  is  no  corre- 
sponding entry  in  the  account).  Fourth,  the 
indorsement  "All  Pade  June  22,  1911"  is  a 
much  more  appropriate  Indorsement,  if  made 
at  the  time  the  note  was  surrendered,  as 
plaintiff  tesUfles.  Plaintiff  testified  to  the 
transaction  of  June  22,  1911,  In  explanation 
of  the  item  of  $5,413.58  In  the  account,  to  the 
effect  that  this  item  consisted  of  a  total  of 
the  amount  of  certain  chattel  mortgages 
executed  to  the  plaintiff  and  by  him  trans- 
ferred to  the  defendant  In  payment  upon  the 
notes  as  follows: 


"P.  El.  Patterson,  mortgagor,  $967.50;  T. 
White,  mortgagor,  $550.00;  D.  M.  Eirklin, 
$526.00;  B.  S.  McCoUum,  $1492.50;  Louis 
Fechin,  $355.00;  Lotus  Fechin,  $366.00;  J.  H. 
Stevinson,  $1085.00." 

The  total  would  be  $5,341.  Further,  at  the 
foot  of  page  62  is  $24,182J}5.  It  is  apparent, 
therefore,  that  the  entry  of  $50,000  Is  a  mis- 
take, and  the  amount  should  be  $5,000.  This, 
however,  does  not  tend  to  establish'  the -cor- 
rectness of  the  hoc*.  Furthermore,  it  also 
appears  that  all  of  the  transactions  between 
the  plaintiff  and  Landers  were  not  recorded 
in  the  book,  Otis  Tipps  testifying  in  relation 
to  the  Item  of  $85,  when  asked  if  any  other 
hogs  were  sold  under  similar  transactions, 
stated  that  there  were  such  transactions,  and 
that  he  was  buying  hogs  all  over  the  country 
for  different  parties,  and  that  his  father,  the 
plaintiff,  and  the  deceased  had  extensive  busi- 
ness dealings  together.  The  preliminary 
proof  showed  that  it  was  not  a  book  kept  In 
the  usual  course  of  business,  containing  all  the 
dealings  between  the  plaintiff  and  others,  nor 
did  it  show  all  the  dealings  between  the 
plaintiff  and  T.  R.  Landers,  nor  was  there 
sufficient  evidence  of  the  correctness  of  the 
account.  These  book  entries,  therefore,  do 
not  rise  in  probative  value  above  mere  mem- 
oranda used  to  refresh  the  memory  of  a  wit- 
ness, as  they  fail  in  the  foregoing  essentials 
as  a  book  of  accounts.  Landis  v.  Turner,  14 
Cal.  673,  576;  Colbum  v.  Parrett,  27  Cal. 
App.  641,  644,  645,  150  Pac.  786.  These  en- 
tries should  not  be  considered  of  any  proba- 
tive value  In  determining  whether  or  not 
there  was  sufficient  proof  to  establish  plain- 
tiff's claim.  In  discussing  the  account  both 
parties  seem  to  overlook  tbe  interest  accruing 
upon  the  notes.  EiVen  without  considering 
this  interest  respondent  claims  that  the  ac- 
count shows  a  balance  due  the  deceased  of 
$3,885.52,  on  the  theory  that  moneys  shown 
by  tbe  account  as  paid  to  the  defendant  are 
presumed  to  be  applied  to  some  Indebted- 
ness, and  tiiat  only  the  Items  Indicated  in 
the  bill  of  particulars  as  having  been  "loan- 
ed," etc.,  are  to  be  considered  as  credits  in 
favor  of  platotlff.  Code  Civ.  Proc.  {  1963, 
subd.  7.  Appellant  contends  that,  even  on 
this  theory,  the  total  debits  would  be  $26,- 
675.87,  and  that  "deducting  the  credits  of  $14,- 
806.07  leaves  a  balance  due  appellant  of  $11,- 
769.80."  If  we  assume  that  at  the  time  plain- 
tiff and  wife  executed  tbe  notes  of  July  1, 
1910,  their  total  was  the  balance  due  to  the 
payee,  as  seems  reasonable,  and  credit  plain- 
tiff with  all  subsequent  Items  claimed  in  his 
account,  the  balance  would  be  In  favor  of  T. 
R.  Landers  for  $647.12,  if  we  Include  Inter- 
est. If  we  accept  the  testimony  of  the  plain- 
tiff, incompetent  as  it  was,  that  the  balance 
due  the  defendant  on  the  notes  after  the  pay- 
ment of  June  22,  1911,  was  $3,500,  and  credit 
him  with  all  the  subsequent  Items,  the  bal- 
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ance  due  tbe  plaintiff  would  be  $5,806.53. 
But  thU  Includee  the  item  of  March  14,  1914, 
and  In  view  of  the  fact  that  this  item  was 
merely  a  deposit  of  plainttfTs  check  by  Lan- 
ders, the  check  would  be  presumed  to  be  a 
payment  on  an  indebtedness  due  Landers. 
Ught  V.  Stevens,  169  Cal.  288,  113  Pac.  659. 
Ignoring  this  payment,  we  would  have  a  bal- 
ance in  favor  of  the  plaintiff  of  only  $806.5.3. 
This  balance  is  more  than  overcome  by  the 
fact  that  no  proof  Other  than  the  account  it- 
self was  offered  as  to  the  items  of  "Novem- 
ber 12,  1912,  $600.00"  and  "January  9, 
1913,  $500.00":  and  these  items  must  there- 
fore be  disallowed..  It  remains  to  be  deter- 
mined whether  there  was  sufficient  evidence, 
other  than  the  so-called  account  book,  to 
establish  a  prima  facie  case.  In  addition  to 
the  indorsements  upon  the  notes,  it  was 
establisb(>d  that  certain  checks  drawn  by 
plaintiff  were  deposited  by  Landers  In  his 
bank  account  These  transactions  failed  to 
establish  any  oblij^tion  to  repay  these 
amounts  by  reason  of  the  presumption  that 
money  paid  by  one  to  another  Is  due  the 
latter.  Subdivision  7,  g  1963,  Code  Civ.  Proc". ; 
Light  V.  Stevens,  supra. 

[31  In  the  foregoing  discussion  we  have 
mentioned  evidence  given  by  the  plaintiff  as 
a  witness  in  his  own  behalf.  He  was,  how- 
ever, an  incompetent  witness  either  to  estab- 
lish the  correctness  of  the  account,  or  to  tes- 
tify with  reference  "to  any  matter  or  fact  oc- 
curring before  the  death  of  T.  B.  Landers. 
Section  1880,  subd.  3,  Code  Civ.  Proc.  In 
Roche  V.  Ware,  71  Cal.  375,  12  Pac.  284,  60 
Am.  Rep.  5.S9,  it  was  stated  that  plaintiff  in 
an  action  against  an  executor  could  testify 
with  reference  to  the  keeping  of  books  and 
their  correctness.  This  statement  as  to  the 
right  to  testify  as  to  the  correctne.ss  of  the 
book  was  criticized  In  the  later  case  of  Stuart 
T.  Lord,  138  Cal.  672,  72  Pac.  142,  and  shown 
to  be  dicta.  In  Colburn  v.  Parrett,  supra, 
it  was  held  by  the  District  Court  of  Appeals, 
Second  District,  that  in  such  a  case  the  plain- 
tiff could  not  testify  that  the  entries  were 
true  and  correct.  We  agree  with  this  deci- 
sion. An  examination  of  the  record  satisfies 
us  that  the  defendant  did  not  waive  her  ob- 
jection to  the  Incompetence  of  the  plaintiff  as 
a  witness,  and  that  his  testimony  as  to  all 
the  Items  and  transactions  should  be  there- 
fore ignored  by  us  In  determining  whether 
or  not  the  plaintiff  has  shown  any  right  of 
recovery  against  the  defendant.  Section  1880, 
snbd.  3,  Code  Civ.  Proc.  Omitting  the  incom- 
petent evidence  improperly  admitted,  the 
Judgment  of  nonsuit  on  the  general  ground 
of  failure  of  proof  was  properly  granted. 
Carter  v.  Canty,  186  Pac.  346. 

In  view  of  the  foregoing  conclusion  it  is 
unnecessary  to  determine  whether  the  mo- 
tion for  nonsuit  upon  the  ground  that  the 
plaintlfTs  claim  was  barred  by  the  statute  of 


limitations  could  be  soatalned  where  the  bar 
of  the  statute  is  pleaded  by  section  number 
only  (337),  and  not  by  subdivision  thereof. 
Wolters  V.  Thomas,  3  Cal.  Unrep.  843,  32  Pac. 
565.  It  may  be  observed,  however,  that  the 
only  subdivision  of  that  section  which  could 
apply  to  the  plaintiff's  cause  of  action  would 
be  subdivision  2.  In  view  of  this  conclusion 
it  is  also  unnecessary  to  consider  whether  or 
not  the  account  in  question  is  either  a  mu- 
tual open  and  current  account  or  a  book  ac- 
count within  the  meaning  of  that  subdivision. 
Therefore  we  do  not  decide  that  question. 
Judgment  afBrmed. 

We  concur:  LBOiNON,  J.;  SLOANE,  J. 


NEWMAN   et  al.  v. 
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(L.  A.  6037.) 


(Supreme  Court  of  California.    May  18,  1920.) 

1.  Munloipal  corporations  <&=>706(5)  —  Evl- 
denca  held  to  show  that  defendant  was  op- 
erating Its  ambulance  at  a  negligent  speed. 

In  an  action  for  injuries  arising  out  of  a 
collision  between  plaintiffs'  car  and  defendant's 
ambulance,  evidence  held  to  warrant  finding 
that  defendant  was  operating  its  ambulance  at 
an  excessive  speed,  and  that  such  negligence 
was  the  sole  proximate  cause  of  the  colliaion.* 

2.  Appeal  and  error  €=3l00i(l)— Verdict  bas- 
ed  on   sufflclent  evidence   not  dtotarlied. 

Where  the  evidence  was  sufficient  to  carry 
to  the  Jury  the  question  of  defendant's  con- 
tributory negligence,  its  verdict  will  not  be 
disturbed  on  appeal. 

3.  Municipal  corporations  4=3706(4)  —  Ordi- 
nance prescribing  duties  of  drivers  on  ap- 
proach of  ambulance  admissible. 

In  an  action  by  motorists  whose  car  was 
struck  by  an  ambulance  when  tltey  stopped  the 
vehicle  at  a  street  intersection  to  allow  the 
ambulance  to  pass,  an  ordinance,  prescribing 
the  duties  of  drivers  on  the  approach  of  an 
ambulance,  was  properly  admitted. 

4.  Appeal  and  error  «=3l053(3)  —  Defendant 
cannot  complain  of  admission  of  ordinance 
where  Instructions  construed  it  as  he  con- 
tended. 

In  an  action  by  motorists  for  damages  from 
collision  with  defendant's  ambulance,  where  it 
appeared  that  motorists  proceeding  across  a 
street  intersection  stopped  on  the  approach  of 
the  ambulance,  defendant  cannot  complain  of 
the  admission  of  a  municipal  ordinance  re- 
quiring drivers  to  stop  as  near  the  right-hand 
curb  of  the  street  as  possible  on  the  approach 
of  an  ambulance,  where  the  court  charged  that 
the  driver  of  the  ambulance  was  warranted  in 
assuming  the  motorists  would  continue,  and 
that,  if  the  stopping  was  the  cause  of  the  ac- 
cident, there  could  be  no  recovery. 

Department  2. 

Appeal  from  Superior  Court,  Loa  Angeles 
County ;  Frederick  W.  Honser,  Judge. 
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Action  by  Frank  Newman  and  Anna  M. 
Newman,  husband  and  wife,  against  the  E. 
E3.  Overboltzer  Sons'  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Xi.  P.  Adams,  of  Los  Angeles,  for  appellant. 

Frank  P.  Doherty  and  Randall  &  Bartlett, 
all  of  Los  Angeles,  for  respondents. 

WILBUR,  J.  Plaintiffs  recovered  damages 
for  personal  injuries  to  Anna  Kewman  and 
for  injuries  to  a  Ford  automobile  belonging 
to  plaintiffs,  resulting  from  a  collision  be- 
tween the  defendant's  ambulance  and  plain- 
tiffs' automobile  at  the  intersection  of  Twen- 
ty-flfth  and  Main  streets,  Los  Angeles.  Main 
street  Is  69  feet  between  curbs  at  the  Interseo- 
tlou.  The  ambulance  was  empty  until  after 
th6  accident,  and  was  not  answering  a  call. 
It  was  a  long,  heavy  machine,  having  a  149- 
Inch  wheel  base  and  weighing  4,500  pounds. 
It  wag  traveling  in  a  northerly  direction  at 
a  high  rate  of  speed  estimated  at  35  to  40 
miles  per  hour,  straddling  the  east  rail 
of  the  double-track  street  railway  on  Main 
street  The  machine  driven  by  plaintiff  Frank 
Newman  was  proceeding  westerly  on  Twenty- 
fifth  street,  and  Altered  Main  street,  in  low 
gear,  at  6  miles  per  hour  and  was  going 
•  across  the  intersection  at  that  speed  until 
near  the  east  rail  of  the  last  track  when, 
hearing  the  loud  and  Insistent  ringing  of 
the  ambulance  gong,  It  was  stopped  when  the 
ambulance  was,  as  some  witnesses  testified, 
about  100  feet  away  and  remained  standing 
until  the  collision.  The  ambulance  driver 
applied  brakes,  causing  the  hind  wheels  of 
the  ambulance  to  skid  to  the  point  of  colli- 
sion. He  swerved  to  tbe  right  in  an  endeavor 
to  pass  to  the  rear  of  plaintiffs'  machine, 
but  was  unable  to  make  the  turn,  either  be- 
cause of  too  great  speed  or  because  another 
automobile  on  his  right  was  also  passing. 
The  ambulance  struck  the  respondents'  car 
at  the  rear  wheel,  swung  it  around,  and 
stopped  within  a  few  feet. 

Appellant  claims  that  the  decision  of  the 
lower  court  is  erroneous  for  two  reasons: 
First,  that  the  accident  occurred  by  reason' 
of  the  sudden  negligent  stopping  of  respond- 
ents' car;  second,  that  the  court  erred  in 
admitting  in  evidence  an  ordinance  of  the 
city  of  Los  Angeles  containing  the  following 
section  regulating  the  conduct  of  vehicles  up- 
on the  approach  of  an  ambulance,  to  wit: 

"Upon  the  approach  of  any  apparatus  of  tbe 
fire  department  or  any  police  patrol  wagon 
or  any  ambulance,  the  driver  of  any  vehicle  in 


or  upon  any  street  shall  Immediately  stop 
such 'vehicle  as  near  as  possible  to  the  right* 
hand  curb  of  such  street,  and  it  shall  be  un- 
lawful for  any  such  driver  to  cause  or  permit 
such  vehicle  to  be  moved  ootil  such  apparatus, 
police  patrol  wagon  or  ambulance  shall  have 
passed  such  vehicle." 

[1,2]  As  to  the  first  claim  It  is  sufficient  to 
say  that  the  Jury  were  Jukified  under  the 
evidence  in  concluding  that  the  appellant  was 
operating  its  ambulance  at  an  excessive  rate 
of  speed  in  approaching  the  intersection  In 
question,  and  that  such  negligonce  was  the 
sole  proximate  cause  of  the  collision.  As  to 
whether  or  not  respondents ,  were  negligent 
under  the  circumstances  in  stopping  to  avoid 
a  collision,  it  is  sufficient  to  say  that  the 
question  as  to  whether  such  conduct  was 
negligence,  and,  if  so,  was  a  proximate  cause 
of  the  Injury,  was  for  the  Jury  to  determine, 
and  we  cannot  Interfere  with  Its  determina- 
tion. 

[3,4]  Second:  It  was  proper  to  admit  in 
evidence  the  ordinance  of  the  city  regulating 
the  conduct  of  vehicles  upon  a  street  upon 
the  approach  of  an  ambulance  as  an  element 
to  be  considered  in  determining  tbe  question 
of  negligence  of  both  parties.  Appellant's 
principal  attack  upon  the  admissibility  of  the 
ordinance  is  that  it  does  not  purport  to 
regulate  the  conduct  of  drivers  of  automo- 
biles crossing  the  street  upon  which  an  am- 
bulance is  being  operated,  and  therefore 
should  not  be  construed  to  Justly  tbe  st<^ 
ing  of  respondents'  automobile.  The  court 
instructed  the  Jury  in  effect  that  the  driver 
of  the  ambulance  had  a  right  to  assume  that 
the  respondents'  machine  would  "continne  in 
its  Journey  at  approximately  the  same  rate 
of  speed  and  to  govern  himself  accordingly" 
thus  apparently  adopting  appellant's  inter- 
pretation of  the  ordinance,  and  again  with 
reference  to  tbe  stopping  of  respondents* 
automobile: 

"If  you  find  that  such  stopping  constituted 
negligence,  and  that  it  contributed  proximately 
in  tbe  slightest  degree  to  the  injury,  your  ver- 
dict must  be  for  tbe  defendant" 

These  Instructions  were  quite  as  favorable 
to  the  appellant  as  it  was  entitled  to,  and 
under  tbe  drcumstances  left  the  issue  of  de- 
fendant's negligence  and  plaintiffs'  contribu- 
tory negligence  to  the  jury  as  a  question  of 
fact  Their  verdict  is  conclusive  upon  this 
court. 

Judgment  affirmed. 

We  concur:  LENNOX,  X ;   SLOANB,  7» 
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6UARANTY  LOAN  CO.  et  al.  v.  FONTANEL. 
(S.  F.  9238.) 

(Supreme  Court  of  CalUomia.    May  20,  1920.) 

1.  Corporations  $=>283 ( I )— Statutes  govern- 
lag  corporations  In  regard  to  notioe  of  meet- 
ings construed. 

Civ.  Code.  |  302,  proTiding  that  the  direc- 
tors of  a  corporation  mnst  be  elected  annnal- 
I7  by  its  stockholders,  which  election  mast  be 
held  on  the  first  Tuesday  in  June  if  a  different 
date  has  not  been  fixed  by  the  by-laws,  and 
that  notice  of  such  election  unless  waived  by 
all  stockholders  in  writing  must  be  given  as 
prescribed  in  section  301,  is  the  general  rule 
applying  to  all  corporations,  and  is  not  to  be 
applied  as  a  special  provision  relating  to  no- 
tice to  be  given  of  the  annual  election  of  di- 
rectors to  the  exclusion  of  section  303,  pro- 
Tiding  that  a  corporation  by  by-law  may  pro- 
vide for  the  time,  place,' and  manner  of  calling 
and  conducting  meetings,  and  may  dispense  with 
notice  of  all  regular  meetings  of  stockholders 
or  directors,  and  may  provide  for  the  qualifi- 
cations and  duties  of  directors,  the  time  of 
their  annual  election,  and  the  mode  and  manner 
of  giving  notice  thereof. 

2.  Evidence  «=>22(2)— Court  knows  that  reg- 
ular meeting  of  stockholders  is  that  at  whloh 
directors  are  elected. 

It  is  a  matter  of  common  knowledge  that 
the  only  regular  meeting  of  stockholders  of 
99  out  of  100  corporations  is  a  meeting  held 
annually  at  which  the  directors  of  the  corpo- 
ration are  elected. 

3.  Corporations  ^s»283( I)— Notice  of  meeting 
for  election  of  directors  may  be  dispensed 
with  by  by-law. 

Though  under  Civ.  Code,  {  SOi,  snbd.  4,  a 
corporation  may  adopt  a  by-law  prescribing 
the  method  of  'giving  notice  of  the  annual 
meeting  of  stockholders  to  elect  directors,  un- 
der subdivision  1  it  may  by  by-law  dispense 
with  such  notice. 

4.  Corporations  ^s289— Authority  of  direc- 
tors de  facto  oouid  aot  be  questioned  oollat- 
eraliy. 

Though  election  of  directors  of  a  corpo- 
ration was  invalid  for  lack  of  notice,  where 
persons  elected  exercised  functions  of  direc- 
tors, and  there  was  no  other  set  of  men  claim- 
ing to  be  such  officers,  if  they  were  not  a  board 
de  jure  they  were  a  board  de  facto,  their  au- 
thority could  not  be  questioned  collaterally,  and 
their  right  to  office  could  be  tested  only  in  a 
quo  warranto  proceeding,  or  under  Code  Civ. 
Proc.  {  803. 

5.  Corporations  ^S3|93,  194  —  Attendance  at 
and  participation  In  meeting  by  ail  stock- 
holders waives  objections  as  to  call  or  place. 

Attendance  at  and  participation  in  meeting 
by  all  stockholders  of  a  corporation  is  a  waiv- 
er ot  any  objection  either  to  the  regularity  of 
the  call  for  the  meeting  or  to  its  place. 

6.  Corporations  «=>290— Secretary  who  wrong- 
fully refused  to  transfer  stock  cannot  claim 
meeting  Invalid  for  absence  of  stockholders. 

Where  a  meeting  was  attended  by  all  stock- 
jiolders  except  three  not  present  only  because 
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of  the  wrongful  act  of  the  secretary  In  refus- 
ing to  transfer  their  shares  on  the  books,  such 
secretary,  against  whom  mandamus  is  sought 
for  delivery  of  property  in  his  possession  to 
his  successor  elected  at  the  meeting,  cannot 
take  advantage  of  his  own  wrongful  act  by 
claiming  the  meeting  was  invalid  because  such 
stockholders  were  not  present. 

7.  Corporations  «=3283(4)   —   Secretary  who 
wrongfully  refused  to  transfer  stock  oannot 
claim    stockholders   Ineligible   as   directors. 
The  secretary  of  a  corporation  who  wrong- 
fully refused  to  transfer  stock  to  persons  elect- 
ed directors  of  the  company  at  a  meeting  can- 
not be  heard  to  urge  their  ineligibility  as  di- 
rectors on  account  of  not  owning  stock,  when 
mandamus  is  sought  to  require  him  to  deliver 
property  in  his  possession  to  his  successor  aa 
secretary. 

In  Bank. 

Application  for  writ  of  mandate  by  tbe 
Guaranty  Loan  Company  and  another 
against  Louis  Fontanel,  secretary  of  peti- 
tioning corporation,  to  require  him  to  deliver 
certain  property  in  his  possession  to  bia 
successor  as  secretary.    Writ  granted. 

Arthur  Joel,  of  San  Francisco,  for  peti- 
tioners. 

Arthur  H.  B«dlngton  and  Albert  J.  Dlbb- 
lee,  t>oth  of  San  Francisco,  for  respondent. 

Fabius  H.  Clarke,  of  San  Francisco,  ami- 
cus curiee. 

The  following  opinion  was  prepared  by 
Mr.  Justice  Kerrigan  of  the  district  Court 
of  Appeal  of  the  First  Appellate  District 
while  acting  as  justice  pro  tempore  in  this 
court  in  place  of  Mr.  Justice  Melvin.  It  is 
adopted  as  the  opinion  of  this  court 

Application  for  a  writ  of  mandate  direct- 
ed to  respondent,  Louis  Fontanel,  command- 
ing him-  to  deliver  to  petitioners  the  seal, 
books,  records,  and  other  personal  property 
pertaining  to  the  ofRce  of  t6e  secretary  ot 
the  Guaranty  Loan  Company,  a  corporation, 
of  which  Bernard  B.  Tormey  Is  alleged  In 
the  petition  here  to  be  the  secretary. 

The  parties  to  this  proceeding  have  stipu- 
lated as  to  the  main  facts  of  the  case,  and, 
so  far  as  they  are  essential  to  a  determina- 
tion of  the  questions  herein  involved,  tbey 
may  be  summarized  as  follows: 

Tlie  Guaranty  Loan  Company  is  a  corpo- 
ration having  an  Issued  and  outstanding 
capital  stock  of  324  shares.  The  Goewey 
Estate  Company  is  also  a  corporation  with 
an  outstanding  capital  stock  of  1,000  shares, 
one-fifth  of  which  Is  owned  by  Charles  Goe- 
wey. The  estate  company  Is  what  Is  com- 
monly called  a  holding  company,  owning  and 
holding  all  of  the  stock  of  the  Guaranty 
Company  with  the  exception  of  three  shares 
which  stand  of  record,  one  In  the  name  of 
Charles  H.  Goewey,  one  in  the  name  of  Louis 
Fontanel,  and  the  remaining  share  In  that 
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of  Richard  P.  Roberts.  These  last-mentton- 
ed  shares  were  also  actually  owned  by  the 
estate  company,  but  had  been  placed  of  rec- 
ord In  the  names  of  the  persons  mentioned 
'for  the  purpose  of  qualifying  them  to  hold 
office  as  directors  of  the  Guaranty  Company. 
The  certificates  of  these  three  shares  had 
prior  to  May  26,  1919,  been  Indorsed  by  their 
respective  holders,  and  delivered  to  the  Goe- 
wey  Estate  Company. 

The  by-laws  of  the  estate  company  provide 
that  the  annual  meeting  of  the  stockholders 
shall  be  held  upon  a  given  day  In  April  of 
each  year  for  the  election  of  directors  and 
such  other  business  as  may  come  before  it 
They  also  provide  that  no  notice  of  such 
mePtlng  need  be  given. 

The«  annual  meeting  for  the  year  1919  was 
convened  upon  April  14th  without  any  no- 
tice to  the  stockholders  by  publication  or 
otherwise,  and  600  of  the  1000  outstanding 
shares  were  represented  thereat  The  meet- 
ing, however,  was  adjourned  to  April  17, 
1919,  at  which  time  nil  of  the  stock  of  the 
corporation  was  represented  either  by  the 
presence  of  its  owner  or  by  proxy.  Upon  the 
annouDcemeut  by  the  presiding  officer  that 
the  next  business  before  the  meeting  was  the 
election  of  directors  to  serve  for  the  ensu- 
ing year  the  proxy  for  Charles  H.  Goewey 
entered  a  protest  against  the  holding  of  the 
meeting  upon  the  ground  that  no  notice 
thereof  by  publication  had  been  given.  This 
protest  being  ^disregarded,  said  proxy  with- 
drew from  the  meeting.  The  stockholders 
remaining  in  attendance  thereupon  unani- 
mously elected  Walter  H.  White,  B.  M.  Brl- 
are,  and  B.  B.  Tormey  as  directors  to  suc- 
ceed Charles  H.  Goewey,  Herbert  S.  Goewey, 
and  Ansen  Herrick,  directors  at  tltat  time. 
There  was  also  adopted  a  ^^esolution  ordei> 
ing  the  newly  elected  directors  to  cause  to 
be  transferred  on  the  books  of  the  Guar- 
anty Company  the  three  shares  of  stock 
formerly  held  by  and  still  standing  on  the 
books  of  the  corporation  in  the  names  of 
Goewey,  Fontanel,  and  Roberts,  to  White, 
Briare,  and  Tormey,  one  share  to  each.  In 
accordance  with  this  resolution,  the  new  di- 
rectors of  the  estate  company  did  on  April 
20,  1919,  demand  of  Louis  Fontanel,  as  sec- 
retary of  the  Guaranty  Company,  that  he 
make  said  transfer;  but  this  Fontanel  then 
and  ever  since  has  refused  to  do.  On  said 
17th  day  of  April,  1919,  the  new  directors 
of  the  estate  company  having  organized  by 
the  election  of  R.  M.  Briare  as  president  and 
Walter  H.  White  as  secretary,  also  adopted 
a  resolution  directing  its  president  and  sec- 
retary, on  behalf  of  said  corporation,  as  a 
stockholder  of  the  Guaranty  Company,  to 
call  a  meeting  of  the  last-named  corporation 
for  the  purpose  of  removing  from  office  its 
board  of  directors  and  electing  new  direc- 
tors in  the  event  the  old  board  was  so  re- 
moved.  Thereupon  and  in  pursuance  of  said 


resolution,  said  officers  of  the  Goewey  Es- 
tate Company,  acting  on  behalf  of  the  cor- 
poration as  a  stockholder  of  the  Guaranty 
Company,  prepared  a  call  for  a  meeting  of 
the  stockholders  of  the  Guaranty  Company 
to  be  held  on  May  26,  1919,  for  such  purpose, 
addressed  it  to  Louis  Fontanel,  as  secretary 
of  the  Guaranty  Company,  requesting  that 
he  give  notice  of  such  a  meeting  and  of  its 
purpose  as  required  by  law,  with  which  re- 
quest or  demand  Fontanel  refused  to  com- 
ply. On  the  23d  day  of  May,  1919.  the  of- 
fice of  the  Guaranty  Company  being  at  that 
time  at  room  606  Bank  of  Italy  building, 
San  Francisco,  Its  directors,  consisting  of 
Messrs.  Goewey,  Roberts,  and  Fontanel, 
passed  a  resolution  changing  its  meeting 
place  to  an  office  at  No.  809  Kearny  street 

The  meeting  of  the  stockholders  of  the 
Guaranty  Company  for  the  purpose  of  re- 
moving its  directors  was  held  without  pub- 
lished notice  thereof  in  the  office  of  the  com- 
pany in  the  Bank  of  Italy  building,  and 
Charles  H.  Goewey  had  no  notice  thereof. 
The  321  shares  owned  by  the  estate  company 
were  r^resented  thereat;  and  Briare, 
White,  and  Tormey,  claiming  to  represent 
the  remaining  three  shares  of  the  outstand- 
ing stock  of  the  company — the  transfer  of 
which  to  their  names  from  the  names  of  Goe- 
Wey,  Roberts  and  Fontand  had  been  refused 
by  the  respondent — were  also  present  At 
this  meeting  a  resolution  was  adopted  re- 
moving the  board  of  directors,  and  thereup- 
on White,  Briare,  and  Tormey  were  elected 
as  directors  in  their  places  Immediately 
afterwards  the  new  board  of  directors  pro- 
ceeded to  organize  by  the  election  of  Briare 
as  president  and  Tormey  as  secretary. 
Three  days  thereafter  at  a  meeting  of  the 
new  board  of  directors,  held,  however,  at  a 
place  other  than  the  Bank  of  Italy  building 
or  809  Kearny  street.  White  resigned  as  di- 
rector, and  J.  W.  Treadwell  was  appointed 
by  the  other  two  directors  to  fill  the  vacancy. 
On  June  25,  1919,  the  board  of  directors  as 
thus  constituted  adopted  a  resolution  chang-  , 
ing  the  office  of  the  company  back  to  the  old 
location  In  the  Bank  of  Italy  building. 

Under  the  by-laws  of  the  Guaranty  Com- 
pany the  date  for  holding  the  annual  meeting 
of  stockholders  fell  on  July  10,  1919,  and  a 
notice  of  this  meeting  was  published  by  Iwth 
the  old  and  the  new  Board  of  directors,  the 
former  designating  809  Kearny  street  as  the 
meeting  place,  and  the  latter  stating  thnt  it 
would  be  held  at  room  607  Bank  of  Italy 
building.  A  meeting  was  In  fact  held  at 
each  of  these  places.  The  one  called  by 
Fontanel  lacked  a  quorum  and  adjourned  for 
that  reason.  The  meeting  called  by  Tormey 
was  attended  by  the  proxy  of  the  estate  com- 
pany appointed  by  its  new  board  of  direc- 
.tors,  and  tliere  was  thus  represented  at  tliat 
meeting  the  321  shares  of  stock  standing  of 
record  on  the  books  of  ttie  Guaranty  Corn- 
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pany  In  tbe  name  of  tbe  estate  company. 
T*ere  were  also  present  at  the  meeting  Tread- 
well,  Brlare,  and  Tormey,  and  they  were 
elected  directors.  Therenpon  they  organ- 
ized, and  the  petitioner  Tormey  was  chosen 
as  secretary.  Shortly  thereafter  Tormey 
made  demand  on  Fontanel  for  the  books  and 
records  of  the  Guaranty  Company  In  his 
cnstody.  With  this  demand  Fontanel  refus- 
ed to  comply,  claiming  that  the  property  thus 
demanded  was  properly  In  his  custody  and 
control  as  secretary  of  the  company. 

The  hy-laws  of  the  Guaranty  Company 
provide  that  no  transfer  of  stock  shall  be 
valid  until  recorded  In  the  books  of  the  cor- 
poration. They  also  provide  that  each  di- 
rector shall  hold  one  or  more  shares  of  BtoA 
of  record  In  his  name  on  the  books  of  the 
corporation. 

Respondent,  upon  the  facts  as  stated,  con- 
tends that  the  annual  meeting  of  stockhold- 
ers of  the  Estate  Company  was  Invalid  be- 
cause no  notice  was  given  as  prescribed  by 
section  301  of  the  Civil  Code,  such  notice  not 
having  been  waived  by  all  of  the  stockhold- 
ers In  writing,  and  that  the  election  of  di- 
rectors which  took  place  at  that  meeting 
was,  therefore,  void ;  that  consequently  such 
directors  were  without  authority  to  call  the 
special  meeting  of  the  Guaranty  Company, 
•which  was  therefore  Invalid,  and  for  the 
further  reason  that  Fontanel  having  refused 
to  call  it,  and  the  alternative  method  for 
calling  such  a  meeting  prescribed  by  section 
SOI,  Civil  Code,  not  having  been  followed, 
no  proper  or  any  notice  thereof  was  given. 
fie  also  claims  that  the  annual  meeting  of 
the  stockholders  of  the  Guaranty  Company 
held  In  the  Bank  of  Italy  building  on  July 
10th  was  invalid,  first,  because  it  was  not 
beld  at  tbe  office  of  the  company,  and  sec- 
ond, because  it  was  not  held  In  response  to 
a  call  of  the  company's  secretary  Fontanel. 
Finally  the  contention  is  •made  that  tbe  per- 
sons elected  as  directors  at  this  meeting 
were  Ineligible  to  hold  that  office  because 
they  were  not  stockholders  of  record  of  the 
company. 

We  win  first  consider  the  asserted  inva- 
lidity of  the  election  of  directors  of  the  Ooe- 
wey  Dstate  Company  at  the  Stockholders' 
meeting  of  April,  1919,  upon  the  ground  that 
the  notice  thereof  required  by  section  302  of 
the  Civil  Code  was  not  given. 

That  section  provides  that  the  directors 
of  a  corporation  must  be  elected  annually 
by  its  Bto<^holders,  which  election  must  be 
held  on  the  first  Tuesday  In  June  If  a  dif- 
ferent time  therefor  has  not  been  fixed  by 
the  corporation's  by-lawa.  Notice  of  this 
election,  unless  waived  by  all  the  stockhold- 
ers in  writing,  must  be  given  as  prescribed 
In  section  301  of  that  Code,  and  which  notice, 
g^ierally  speaking.  Is  by  advertisement  In  a 
newspaper.  Having  laid  down  this  general 
provlsioii,  however,  tbe  Legislature  by  seo- 
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tion  303  has  empowered  corporations  to 
make  by-laws  governing  various  matters, 
among  them  being  the  time  of  the  annual 
election  of  directors  and  the  method  of  giv- 
ing notice  thereof,  and  also  permits  the 
adoption  of  a  by-law  dispensing  with  the 
necessity  of  giving  notice  of  regular  meet- 
ings of  stockholders  or  directors.  Part  of 
the  language  of  this  section  may  with  ad- 
vantage be  quoted: 

"303.  A  corporation  may  by  Its  by-laws, 
where  no  other  provision  is  specially  made, 
provide  for: 

"(1)  The  time,  place  and  manner  of  calling 
and  conducting  its  meetings,  and  may  diapense 
with  notice  of  all  regular  meetings  of  stock- 
holders or  directors.    •    •    • 

"(4)  The  qnalifications  and  duties  of  direc- 
tors, and  also  the  time  of  their  annual  elec- 
tion, and  the  mode  and  manner  of  giving  notice 
thereof.    •    •    •" 

Purporting  to  act  under  the  authority  con- 
ferred by  this  section,  the  Goewey  Estate 
Company  by  its  by-laws  fixed  the  second 
Tuesday  in  April  at  2  o'clock  p.  m.  as  the 
time"  for  holding  the  annual  election  of  dlreo- 
tors  at  a  meeting  to  take  place  on  said  day 
each  year,  and  also  dispensed  with  notice  of 
regular  meetings  of  stockholders  and  direc- 
tors, and,  accordingly,  as  we  have  seen,  held 
its  election  of  directors  for  the  year  1919  at  a 
meeting  of  stockholders  in  the  month  of 
April  of  that  year.  The  respondent's  conten- 
tion that  this  election  of  directors  was  In- 
valid is  based  upon  a  construction  of  these 
two  sections  which  would  hold  that  the  by- 
laws of  a  corporation  cannot  provide  for  the 
method  of  giving  notice  of  the  annual  elec- 
tion of  directors,  nor  dispense  with  notice  of 
tbe  meeting  at  which  such  election  is  held, 
because  of  the  presence  in  section  303  of 
the  words  "where  no  other  provision  Is  spe- 
cially made."  He  contends  that  section  302 
above  referred  to  contains  just  such  a  spe- 
cial provision  relating  to  tbe  notice  to  be 
gl^en  of  the  annual  election  of  directors  of 
a  corporation,  and  that  such  special  provi- 
sion Is  to  be  applied  to  tbe  exclusion  of  any- 
thing contained  in  section  303. 

[1]  We  cannot  agree  that  this  is  the  con- 
struction which  should  be  given  to  the  two 
sections,  and  for  two  reasons:  First,  that  in 
the  matter  under  consideration,  namely,  the 
time,  place,  and  manner  of  holding  the  an- 
nual election  of  directors  of  a  corporation, 
section  302  is  plainly  the  general  rule  upon 
the  matter,  applying  to  all  corporations,  un- 
less and  until  they  take  advantage  of  the 
provisions  of  section  303  and  adopt  by-laws 
covering  the  same  matter  in  a  different  man- 
ner ;  and,  second,  that  the  constmctlon  con- 
tended, for  by  the  respondent  would  entiri<ly 
nullify  subdivision  4  of  the  last-mentioned 
section,  and  should  therefore  be  avoided  U 
possible. 

[2,  3]  While  subdlvlflloii  4  provides  that  a 
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corporation  may  by  Its  by-laws  prescribe  a 
metbod  of  giving  notice  of  the  annual  elec- 
tion of  directors  different  from  the  one 
found  In  section  302,  subdivision  1  in  tbe 
same  section  also  provides  that  notice  of  all 
regular  stockholders'  and  dlrectora'  meet- 
ings may  be  entirely  dispensed  with.  The 
Goewey  Estate  Company  having  adopted  a 
by-law  dispensing  with  notice  of  such  meet- 
ings, under  which  by-law  it  proceeded  in  the 
present  instance,  the  question  arises,^  wheth- 
er the  annual  meeting  of  the  stockholders 
for  the  election  of  directors  is  a  regular 
stockholders'  meeting.  In  resolving  this 
question  we  cannot  Ignore  the  fact  that  it  is 
a  matter  of  common  knowledge  that  the  only 
regular  meeting  of  stockholders-  of  99  out  of 
100  corporations  is  a  meeting  held  annually 
at  which  the  directors  of  the  corporation  are 
elected.  Consequently,  while  under  subdivi- 
sion 4  of  this  section  the  corporation  may 
adopt  a  by-law  prescribing  the  method  of 
giving  notice  of  such  annual  election,  under 
subdivision  1  thereof  It  may  by  like  by-law 
dispense  with  notice.  This  is  a  procedure 
frequently  followed;  and  while  its  wisdom 
may  be  doubted  as  tending  to  weaken  the  in- 
timacy of  stockholders  with  the  affairs  of 
corporations  in  which  they  have  a  pecuniary 
Interest,  it  appears  to  be  justilled  by  the  lan- 
guage of  the  Code  provision  under  considera- 
tion, 

[4]  A  further  answer  to  the  respondent's 
contention  as  to  the  invalidity  of  this  elec- 
tion of  directors  Is  that,  conceding  for  the 
sake  of  argument  such  invalidity,  the  per- 
sons elected  exercised  the  functions  of  such 
directors,  and  there  was  no  other  set  of  men 
claiming  to  be  directors.  Under  these  cir- 
cumstances, they  were  if  not  de  jure  certain- 
ly de  facto  the  board  of  directors,  and  as 
such  their  authority  could  not  be  questioned 
collaterally,  and  their  right  to  the  offices 
claimed  and  exercised  by  them  could  only 
be  tested  in  a  quo  warranto  proceeding,  or 
by  the  method  provided  by  section  803,  Code 
of  Civil  Procedure.  Potomac  Oil  Co.  v.  Dye, 
10  Cal.  App.  534,  539,  102  Pao.  677 ;  2  Cook 
on  Corporations,  {  619, 

If,  as  we  hold,  the  election  of  directors  of 
the  Goewey  Estate  Company  held  at  the 
stockholders'  meeting  of  April,  1919,  was 
valid.  It  follows  that  the  other  contentions 
of  the  respondent,  in  so  far  as  they  are 
based  upon  the  alleged  invalidity  of  such 
election,  are  untenable.  Those  contentions 
are  that  the  following  acts  done  by  said 
board  of  directors,  or  by  Tormey,  their  sec- 
retary, were  void  and  without  effect,  namely, 
the  appointment  of  Tormey  as  secretary; 
his  demand,  as  sudi  secretary,  upon  respond- 
ent as  secretary  of  The  Guaranty  Company, 
upon  presentation  of  the  certificates  of  stock 
In  the  latter  corporation  duly  Indorsed  by 
Goewey,  Roberts,  and  Fontanel,  to  transfer 
tbe  same  into  thJe  names  of  White,  Tormey, 


and  Briare,  and  the  demand  upon  Tontand 
to  call  a  special  meeting  of  the  Guaranty 
Company  for  the  purpose  of  removing  the 
board  of  directors  thereof. 

This  leaves  for  consideration  the  conten- 
tions of  the  respondent  that  the  special  meet- 
ing of  the  Guaranty  Company  was  not  reg- 
ularly called  and  that  it  was  not  held  at  the 
office  of  the  company;  hence  that  the  oust- 
ing of  its  board  of  directors  and  secretary 
was  ineffectual :  that  as  to  the  annual  meet- 
ing of  stockholders  of  this  company,  at  which 
Treadwell,  Briare,  and  Tormey  were  elected 
and  the  latter  appointed  secretary,  all  its 
proceedings  were  void,  since  the  said  meet- 
ing was  not  held  in  response  to  the  call  of 
the  secretary  (Fontanel)  and  was  not  held  at 
the  office  of  the  company,  and  that  the  di- 
rectors elected  thereat  were  not  eligible  to 
hold  such  office,  not  being  stockholders  of 
record. 

[B]  Admitting  for  the  sake  of  argument 
the  justness  of  respondent's  criticisms  of 
both  the  special  and  general  meetings,  those 
meetings  were  nevertheless  valid  if  attend- 
ed and  participated  in  by  all  the  stockhold- 
ers of  tbe  company.  Such  attendance  and 
participation  would  be  a  waiver  of  any  oib- 
Jectlon.  either  to  the  regularity  of  the  call 
or  to  the  place  of  meeting.  San  Buenaven- 
tura, etc.,  Co.  V.  Vestiault  et  al.,  50  Cal.  634 ; 
Ann.  Cas.  1916E,  1040.  The  question  pre- 
sents itself,  therefore,  as  to  whether  or  not 
these  meetings  were  so  attended. 

The  stipulation  as  to  the  facts  in  this 
case  shows  that  the  meetings  in  question 
were  attended  by  all  of  the  stockholders  of 
the  company  of  record  with  the  exception  of 
Fontanel,  Goewey,  .and  Roberts.  As  to  these 
three,  they  were  not  the  beneficial  owners 
of  the  stock  standing  in  their  names,  and  a 
demand  had  previously  been  made  upon  the 
corporation  through  its  secretary  for  a 
transfer  of  their  ^tock  into  the  names  of 
three  others,  and  these  latter  were  present 
at  the  meetings.  If  the  demand  upon  the 
company  for  the  transfer  of  these  shares  of 
stock  was  a  legal  demand  (and  we  have  seen 
that  it  was),  which  should  have  been  com- 
piled with  by  Fontanel,  as  its  secretary,  then 
the  situation  is  that  these  meetings  were  at- 
tended by  all  stockholders  entitled  to  be  pres- 
ent thereat,  and  that  where  the  stock  of  any 
person  present  was  not  of  record  in  his  name 
the  lack  of  such  record  was  due  to  the  wrong- 
ful refusal  of  the  respondent  to  make  the 
transfer  upon  the  company's  books. 

[6]  Now,  it  is  true  that  both  by  the  pro- 
visions of  the  Code  and  the  by-laws  of  this 
particular  company  it  was  not  in  general  re- 
quired to  recognize  as  a  stockholder  any  per- 
son who  did  not  appear  on  the  books  of  the 
company  as  such ;  but  In  this  particular  case^ 
the  refusal  of  the  respondent  to  make  the 
transfer  being  wrongful,  the  fact  Is  that  the 
three  record  owners  of  stock  who  were  not 
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present  at  the  meettngs  were  auch  only  be- 
cause of  the  wrong  of  the -respondent,  acting 
as  secretary  of  the  company.  To  permit  hhn 
DJtder  these  drcumstances  to  deny  the  valid- 
ity of  these  meetings  on  the  grounds  now  be- 
ing considered  would  be  to  permit  him  to 
take  advantage  of  his  own  wrong.  This  he 
cannot  do.  The  case  comes  clearly  within  the 
equitable  maxim  that  that  will  be  considered 
as  done  which  ought  to  have  been  done;  so 
that  as  between  the  old  board  of  directors 
and  Its  secretary  on  the  one  side,  and  the 
three  owners  of  stock  whose  demand  for  its 
transfer  had  been  refused  on  the  other,  the 
case  shonld  be  treated  as  if  the  latter  were 
stockholders  of  record,  since  the  fact  that 
they  were  not  is  due  solely  to  the  wrongful 
refusal  of  an  officer  of  the  corporation  to 
make  them  such. 

[7]  The  objection  of  the  respondent  that 
the  newly  elected  board  of  directors  of  the 
Guaranty  C!ompany  were  Ineligible  to  that 
office  is  disposed  of,  we  think,  by  applying  to 
It  the  same  principle  to  which  resort  has  Jnst 
been  had.  If  those  gentlemen  weire  not  stock- 
holders of  record  of  the  company.  It  was 
because  of  the  wrongful  refusal  of  the  re- 
spondent to  comply  with  a  legal  demand  for 
the  transfer  of  8to<^  to  their  names.  He 
cannot  therefore  be  heard  to  urge  soch  In- 
cllgibiUty. 

This  disposes  of  the  points  made  by  the 
respondent.  liet  »  peremptory  writ  of  man- 
date issue,  oommanding  said  respondent, 
Iionls  Fontanel,  to  torn  over  to  the  peti- 
tioner the  seal,  books,  papers,  records,  and 
other  personal  property  pertaining  to  the  of- 
fice of  secretary,  or  belonging  to  said  coipo- 
tatten  petitioner. 

ANGBUiOm,  O.  J.,  and  OI/NEY, 
SHAW,  M3NN0N,  WIIjBUB,  LAWLOR,  and 
SLOANS,  JJ.,  concur. 


LAN6  V.  LANG.     (8.  F.  8651.) 
(Supreme  Court  of  Oalifomla.    May  18,  1920.) 

1.  Pleadlsg  «=>2I4(3)— Demurrer  admits  al- 
legation that  proper^  beloaged  to  eommunity. 

The  truth  of  the  allegation  of  the  com- 
plaint that  the  property  sought  to  be  parti- 
tioned, and  alleged  to  have  been  acquired  by 
the  parties  after  tbelr  marriage,  title  being 
taken  in  defendant's  name,  was  their  com- 
munity property,  is  admitted  under  a  general 
demurrer. 

2.  DIvoroe  «=>25it— Final  deoree  by  defaalt  on 
complaint  raising  no  Issue  as  to  property  not 
eonoiuslva  of  property  riglits. 

Final  deeree  in  divorce,  in  so  far  as  set- 
ting aside  property  to  the  husband,  the  suc- 
cessful plaintiff,  no  question  of  property  be- 
ing pat  in  issue  by  the  complaint,  no  disposi- 
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tion  thereof  being  prayed,  and  judgment  being 
by  default,  is  not  conclusive  on  the  wife  there- 
after seeldng  partition. 

3.  Homestead  (8=s>l58  —  Partition  «s3l2(3)— 
Homestead  community  property  subject  to 
partition  after  divorce  making  no  disposition 
of  It 

Tile  husband  on  the  granting  of  a  divorce 
ceasing  to  be  the  head  of  a  family,  there  be- 
ing no  minor  children,  and  none  of  the  per- 
sons mentioned  in  Civ.  Code,  §  1261,  living 
with  him,  so  that  the  qualities  of  the  home- 
stead estate  were  destroyed,  the  homestead 
which  was  carved  out  of  the  community  prop- 
erty, and  of  which  no  proper  disposition  was 
made  by  the  divorce  decree,  and  in  which  the 
parties  thereupon  became  tenants  in  common, 
is  subject  to  partition. 

In  Bank. 

Appeal  from  Superior  Court,  lYeEftio  Coun- 
ty; H.  Z.  Austin,  Jadge. 

Action  for  partition  by  Carrie  B.  Iiang 
against  James  A.  Lang.  From  Interlocutory 
decree  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  P.  Thompson,  of  Fresno,  for  appellant 
Everts  &  Ewing  and  W.  E.  Simpson,  all  at 
Fresno,  for  respondent. 

The  following  opinion  was  prepared  by  Mr. 
Justice  KERRIGAN  of  the  District  Court  of 
Appeal  of  the  First  Appellate  District  while 
acting  as  justice  pro  tempore  in  this  court  in 
place  of  Mr.  Justice  MELVIN.  It  Is  adopted 
as  the  opinion  of  this  court: 

This  is  an  appeal  from  an  Interlocutory 
judgment  decreeing  a  partition  and  sale  of 
certain  real  property  situate  In  the  county  of 
Fresno.  The  decree  was  made  and  entered 
after  the  demurrer  of  the  defendant  had  beat 
overruled  and  his  default  entered  for  failure 
to  answer  the  complaint  The  only  question 
here  presented  relates  to  the  sufficiency  of 
the  complaint  to  state  a  cause  of  action. 

[1]  The  pleading  recites  that  the  parties 
to  the  action  intermarried,  and  subsequently 
became  the  owners  of  certain  real  property, 
which  forms  the  subject  of  this  litigation. 
The  defendant  herein  took  title  to  the  proper- 
ty In  bis  own  name,  but  It  is  alleged  In  the 
complaint  that  such  property  was  the  com- 
munity property  of  the  parties  herein.  The 
truth  of  this  allegation,  of  course.  Is  admit- 
ted under  the  general  demurrer.  After  the 
acquisition  of  the  property  the  wife  executed 
and  recorded  a  declaration  of  homestead 
thereon.  Thereafter  the  defendant  herein, 
the  husband,  filed  a  complaint  against  bis 
wife,  praying  for  a  divorce  on  the  ground  of 
desertion.  The  complaint  contained  no  alle- 
gation either  to  the  effect  that  there  was  or 
was  not  any  community  property  belonging 
to  the  parties,  and  no  mention,  either  direct- 
ly or  indirectly,  was  made  of  this  or  any 
property  whatsoever.    The  prayer  for  relief 
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in  the  complaint  for  divorce  was  simply  that 
the  marriage  existing  between  the  parties 
be  disBoIved  and  that  each  of  them  be  releas- 
ed from  all  the  obligations  thereof.  Sum- 
mons was  served  in  that  action  on  the  de- 
fendant, plaintiff  herein,  and  she  having  fail- 
ed to  appear  her  default  was  entered.  This 
divorce  action  came  on  for  trial,  and  the 
prayer  of  the  husband  was  granted.  The 
court  signed  and  filed  its  findings  and  conclu- 
sions of  law,  but  nothing  therein  contained 
made  any  reference  to  the  existence  of  any 
community  or  any  other  property  owned  by 
the  parties.  The  Interlocutory  decree  enter- 
ed in  that  action  made  no  mention  of  or  any 
reference  to  the  existence  of  any  community 
or  other  property.  After  the  expiration  of 
one  year  from  the  entry  of  the  Interlocutory 
decree  a  final  decree  was  entered  by  the 
court  This  final  decree,  however,  set  apart 
to  the  husband  the  homestead  above  referred 
to.  Thereafter  this  action  to  partition  the 
property  so  set  aside  was  brought  by  the 
wife,  and  It  Is  from  the  decree  entered  In  her 
favor  that  this  appeal  is  prosecuted. 

From  the  foregoing  state  of  facts  two  ques- 
tions are  presented  to  us  for  determination : 
Firsts  whether  the  final  decree  of  divorce 
which  attempted  to  set  aside  the  property 
to  the  defendant  in  the  divorce  action  is  con- 
clusive against  the  plaintiff  here;  fwcond, 
whether  community  property  which  has  once 
been  impressed  with  the  character  of  a  home- 
stead retains  that  character  after  the  marri- 
age on  which  the  homestead  depended  has 
been  dissolved,  and  for  that  reason  is  not  a 
proper   subject  for  partition. 

[2]  Upon  the  first  question  it  is  contended 
by  the  appellant  that  the  final  decree  of  di- 
vorce constitutes  a  conclusive  judgment  dis- 
posing of  the  community  property  of  the  par- 
ties to  that  action,  and  that  such  Judgment  U 
not  subject  to  attack  at  the  instance  of  the 
plaintiff  herein.  In  support  of  this  argument 
the  appellant  relies  upon  the  numerous  de- 
cisions of  our  appellate  courts  declaring  the 
general  rule  that  a  Judgment  Is  conclusive, 
not  only  as  to  the  subject-matter  in  contro- 
versy, but  also  as  to  every  other  matter  that 
was  or  might  have  been  litigated.  This  rule, 
while  generally  true,  Is  not  always  applicable 
literally.  Brown  v.  Brown,  170  CaL  1-6,  147 
Pac.  1168. 

"What  is  really  meant  by  thla  expression  is 
that  a  Judgment  is  conclusive  upon  the  Issues 
tendered  by  the  plaintiff's  complaint."  Con- 
cannon  V.  Smith,  134  Gal.  14-18,  66  Pac.  40, 
42.  Accordingly  It  has  been  held  that  a  find- 
ing made  by  a  court  of  a  fact  upon  which 
there  is  no  issue  in  the  case  before  it,  and 
which  does  not  enter  into  or  form  the  basis 
of  the  Judgment  rendered  in  the  action  is  not 
admissible  in  another  action  between  the 
same  parties,  either  as  an  admission  or  by 
way  of  estoppel.  Bank  of  Vlsalia  v.  Smith, 
146  CaL  S98,  81  Pac.  642.    As  long  as  mat- 


ters are  not  tendered  as  Issues  In  the  action 
they  are  not  affected  by  it  Brown  v.  Brown, 
supra. 

Here,  tn  the  divorce  action  between  the 
parties  the  question  of  the  community  home- 
stead was  not  presented  as  an  issue  in  the 
case.  The  complaint  contained  no  allegation 
with  reference  to  it,  and  the  court  made  no 
finding  as  to  the  existence  or  nonexistence 
of  community  or  other  property;  no  dispo- 
sition was  attempted  to  be  made  of  it  under 
the  interlocutory  decree;  and,  except  for 
the  order  in  the  final  decree,  It  does  not  ap- 
pear from  the  record  in  the  divorce  action 
that  the  parties  thereto  owned  any  property, 
community  or  otherwise.  The  court  was 
therefore  without  Jurisdiction  to  make  any 
order  with  reference  to  the  property  rights 
of  the  parties,  such  question  not  being  before 
it  The  only  relief  sought  in  the  divorce 
complaint  was  a  dissolution  of  the  marriage 
tie.  The  defendant  in  that  action  (plaintiff 
here)  had  the  right  to  assume  that  the  Judg- 
ment which  would  follow  a  default  on  her 
part  would  embrace  only  the  issues  present- 
ed 'by  the  complaint  and  the  relief  therein 
prayed. 

Appellant  further  argues,  and  cites  ns  to 
cases,  to  the  effect  that  the  court  having  had 
Jurisdiction  of  the  divorce  case,  it  had  juris- 
diction to  err,  and  however  erroneous  the 
judgment  might  be  that  the  only  remedy  was 
by  appeal.  The  vice  of  this  argument  is  that 
it  assumes  that  the  court  had  Juriadlctioo 
of  the  res.  As  above  pointed  out,  the  status 
of  the  parties  was  the  only  issue  before  the 
court 

Parties  to  an  action  for  divorce  may  submit 
to  the  court  the  simple  issue  of  their  right 
to  a  divorce  without  reference  to  their  pr«q>- 
erty.  Coats  v.  Coats,  160  Cal.  671,  118  Pac. 
441,  36  L.  R.  A.  (N.  S.)  844.  This  being  so, 
where  a  complaint  In  divorce  contains  no  al- 
legation with  reference  to  property  rights,  a 
defaulting  defendant  should  be  entitled  to  as- 
sume that  the  only  matter  which  will  be  de- 
termined by  the  court  Is  the  matter  of  di- 
vorce, and  that  the  question  of  property 
rights  will  be  left  for  consideration  and  de- 
termination in  another  and  separate  action. 
In  addition  thereto,  it  is  a  well-established 
rule  that  in  a  default  case  the  relief  grant- 
ed cannot  exceed  the  prayer.  Brooks  v.  For- 
ington,  U7  Cal.  219,  48  Pac.  1073 ;  Mudge  v. 
Steinhart,  78  Cal.  34,  20  Pac.  147,  12  Am.  8t 
R^k.  17.  And  where  relief  is  given  beyond 
the  scope  of  that  asked  for,  it  is  a  nullity, 
and  may  be  attacked  collaterally,  or  its  ef- 
fect avoided  under  the  doctrine  that  it  is  not 
res  Judicata.  See  note  to  Sache  v.  Gillette,  11 
L.  R.  A.  (N.  S.)  804.  Prom  what  we  have 
said  upon  this  subject  it  follows  that  the 
Judgment  in  the  divorce  case  was  not  con- 
clusive upon  the  plaintiff  herein  as  to  her 
property  rights  growing  out  of  her  marriage 
relation  with  defendant 
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Upon  tbls  question  the  respondent  presents 
tbe  additional  argument  that  the  proper  time 
and  place  for  the  determination  by  the  court 
of  the  property  rights  of  the  parties  was  at 
the  time  of  the  entry  of  the  interlocutory  de- 
cree, and  not  tu^der  the  final  decree.  Tbe 
conclusion  we  have  reached  np<m  tbls  ques- 
tion makes  It  unnecessary  to  further  discuss 
this  branch  of  the  case. 

[3]  Upon  the  secoi^d  contention  counsel  for 
appellant  argues  that  this  case  falls  within 
the  rule  that  a  homestead  cannot  be  made 
the  subject  of  an  action  for  partition.  In  tbls 
behalf  It  Is  contended  that  property  once 
Impressed  With  a  homestead  continues  ever 
to  be  a  homestead  until  abandoned  In  accord- 
ance with  the  proTlslons  of  tbe  statute  In  re- 
lation thereto.  Authority  can  be  found  to  the 
effect  that  where  the  rights  of  children  are 
concerned  the  homestead  Is  not  affected  by 
the  divorce  where  the  decree  Is  silent  upon 
the  question.-  Redfem  v.  Redfem,  38  111.  509 ; 
Holcomb  T.  Holcomb.  18  N.  D.  561, 120  N.  W. 
547,  21  Ann.  Cas.  1145;  and  Byers  ▼.  Byers, 
21  Iowa,  268.  Tbe  cases  to  this  effect  are 
based  upon  the  theory  that  there  Is  still  a 
head  of  a  family  within  tbe  meaning  of  the 
homestead  acts,  and  that  the  children's  rights 
cannot  be  affected  by  the  quarrels  of  their 
Itarents.  2  Bishop,  Marriage,  Divorce  and 
Separation,  1 1210.  Here,  however,  the  rights 
of  minor  children  are  not  Involved.  The  only 
Issue  of  the  marriage  was  a  son,  who  at  the 
date  of  the  entry  of  the  final  decree  was  an 
adult  It  is  not  contended  that  defendant 
had  residing  with  him  upon  the  property  in 
question  any  of  the  persons  mentioned  In 
section  1261  of  the  Civil  Code  upon  which  a 
claim  could  be  based  that  he  was  the  head 
of  a  family.  No  such  questions  are  presentr 
ed  by  tbls  app^l. 

Defendant  complains  of  the  Judgment  for 
the  reason  that  it  gives  to  plaintiff  a  forced 
sale  of  the  homestead,  by  reason  of  the 
fact  that  she  voluntarily  and  without  cause 
abandoned  her  home — a  right  denied  her  bad 
she  remained  a  dutiful  wife.  As  against  this 
claimed  hardship  resulthig  from  tbe  Judg- 
ment It  might  be  mentioned  that  so  far  as  the 
record  shows  plaintiff  herself  is  not  without 
cause  for  complaint.  It  appears  therefrom 
that  she  had  been  the  wife  of  defendant  for 
over  22  years  and  the  decree  made  no  provi- 
sion whatever  for  her  support  and  mainte- 
nance. However,  this  may  be,  the  law  has 
made  provision  for  the  disposition  of  the 
homestead  upon  the  dissolution  of  a  mar- 
riage under  which  tbe  rights  of  the  parties 
may  be  equitably  adjusted.  Civ.  Code,  i  146, 
subd.  3.  Tot  reasons  not  disclosed  by  the 
record  defendant  failed  to  avail  himself  of 
tbls  provision,  for  he  raised  no  such  issue 
In  his  divorce  action.  While  as  a  general 
preposition  a  homestead  cannot  be  made  tbe 
subject  of  an  action  for  partition,  the  prin- 


ciple has  no  force  when  applied  to  the  instant 
case.  Here  the  family  was  severed  by  the 
decree  of  divorce,  and  the  qualities  of  the 
homestead  estate  were  thereby  destroyed. 
Rosholt  V.  Mehus,  3  N.  D.  513,  57  N.  W.  783, 
23  L.  R.  A.  2:{9;  Bahn  v.  Stareke,  89  Tex. 
203,  34  S.  W.  1W5,  69  Am.. St  Rep.  40.  Such 
a  decree  is  as  effectual  in  producing  this  re- 
sult as  would  be  a  declaration  of  Abandon- 
ment for  where,  as  here,  the  homestead  hav- 
ing been  carved  out  of  the  community  proper- 
ty, and  no  proper  disposition  having  been 
made  of  It  by  tbe  decree,  the  parties  became 
tenants  in  common  thereof,  and  tbls  being 
so  each  had  the  right  to  sever  tht>ir  Joint 
ownership.  De  Godey  v.  Godey,  39  Cal.  157 ; 
Btegi  V.  Blggl,  08  Cal.  35,  32  Pac.  803,  85  Am. 
at  Rep.  141 ;  Klrschner  v.  Dietrich,  110  Cal. 
505,  42  Pac.  1064 ;  Tabler  v.  Peverlll,  4  Cat 
App.  671,  88  Pac.  994;  Brown  v.  Brown,  170 
Cal.  1,  147  Pac.  1168 ;  and  Shoemake  v.  Chal- 
fant,  47  Cal.  432.  Under  the  circumstnnces  of 
tbls  case  defendant  upon  the  granting  of  the 
divorce  ceased  to  be  the  head  of  a  family, 
and  he  was  no  longer  entitled  to  a  homestead 
exemption  of  the  character  here  involved. 
Zanofie  v.  Sprague,  16  Cal.  App.  333.  116  Pac 
9S9.  No  family,  no  homestead.  Waples  on 
Homestead  Exemptions,  p.  70.  The  home- 
stead being  destroyed,  the  parties  as  tenants 
in  common  could  convey  or  sever  their  rela- 
tive Interests  therein.  Simpson  v.  Simpson, 
80  Cal.  237,  22  Pac.  167;  Grupe  v.  Byers,  73 
Cal.  271,  14  Paa  863;  and  Brown  v.  Brown, 
supra  ;  13  Ruling  Case  Law,  p.  679. 

For  the  reasons  given,  the  Judgment  Is  af- 
firmed. 

ANGELLOTTl.  C.  J.,  and  SHAW,  OLNET, 
WILBUR,  LENNON,  and  LAWLOR,  JJ.,  con- 
cur. 


GILLONS  V.  TURNER  OIL 
(Civ.  2735,  L.  A.  6521.) 


CO. 


(District  Court  of  Appeal,  Second  District,  DI- 
visloD  1,  California.  March  10,  1020.  Opin- 
ion of  Supreme  Court  in  Bank  Denying  Hear- 
ing, May  19,  1920.) 

1.  Brokers  <s=365(t)— Representations  of  bro- 
ker as  to  quality  of  oil  to  be  produced  mers 
statement  of  opinion. 

A  statement  made  by  a  broker  to  his  prin- 
cipal that  oil  to  be  taken  from  a  well  would 
contain  leas  than  2  per  cent  of  nonpetroleum 
substance  could  be  no'  more  than  an  opinion 
which  could  not  have  deceived  the  principal. 

On  Hearing  in  Supreme  Court 

2.  Brokers  is=>65(l)— Prinolpal  sot  deceived  by 
representations  disregarded  by  him. 

A  principal  was  not  deceived  by  a  repre- 
sentation of  his  broker  that  oil  to  be  'taken 
from  a  well  would  not  contain  2  per  cent,  of 
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noDpetroIeum  substance,  where  the  contract 
entered  into  between  the  principal  and  the  sell- 
er disclosed  no  provision  to  the  effect  that  the 
oil  to  be  deliyered  therein  should  not  contain 
more  than  2  per  cent,  of  nonpetroleum  sub- 
stance; it  clearly  appearing  therefrom  that 
such  oil  would  contain  substance  in  excess  of 
such  per  cent,  in  contemplation  of  which  the 
contract  provided  that  in  estimating  net  quanti- 
ty nonpetroleum  substance  in  excess  of  2  per 
cent,  should  be  deducted,  and  it  being  apparent 
that  the  representation  was  disregarded  by 
principal. 

Appeal  from  Superior  Court,  lios  Angeles 
County;    Dana  R.  Weller,  Judge. 

Action  by  George  H.  Gillpns  against  the 
Turner  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  appealed.  Judgment  af- 
firmed In  District  Court  of  Appeal,  and  hear- 
ing denied  In  Supreme  Court. 

William  H.  Fuller  and  Earl  h.  Wisdom, 
both  of  Los  Angeles,  for  appellant 

Bordwell  &  Matbews,  of  Los  Angeles,  for 
respondent. 

SHAW,  J.  Action  to  recover  a  commission 
as  broker  for  services  rendered  to  defendant 
in  procuring  an  oil  contract. 

Judgment  went  for  plaintiff,  tvom  -which 
defendant  appeals. 

The  material  facts,  as-  they  appear  from 
the  verified  complaint,  are:  That  defendant, 
on  January  31,  1917,  made  a  written  con- 
tract with  the  Graham-Loftna  Oil  Company 
tor  the  purchase  of  certain  crude  oil  to  be 
delivered  in  monthly  quantities  during  the 
year  ending  January  31, 1918,  as  therein  spec- 
ified. On  the  same  date  with  this  contract 
defendant  made  and  delivered  to  plaintiff  the 
contract  herein  sued  upon,  wherein,  after 
reciting  the  making  of  the  cofltract  with  the 
Graham-Loftus  Oil  Company  and  that  plain- 
tiff had  rendered  certain  services  to  defend- 
ant in  obtaining  the  same,  it  promised  and 
agreed  in  express  terms  to  pay  him  six  cents 
per  barrel  for  aU  the  crude  oil  delivered  to 
defendant  by  the  Graham-Loftus  Oil  Com- 
pany under  and  pursuant  to  the  contract 
therefor,  which  payments  were  to  be  based 
upon  and  determined  by  monthly  settlements 
had  between  defendant  and  the  Graham-Lof- 
tus Oil  Company  for  oil  so  delivered;  that 
between  the  1st  day  of  August  and  the  28th 
day  of  September,  1917,  the  defendant,  as 
shown  by  statements  rendered,  received  from 
said  Graham-Loftus  Oil  Company  19,808.45 
barrels  of  crude  oil,  delivered  to  it  by  the 
Graham-Loftus  OU  Company  pursuant  to  the 
terms  of  said  oil  contract,  for  which  it  made 
payment ;  that  by  reason  whereof  defendant 
became  obligated  under  its  agreement  with 
plaintiff  to  pay  him  |l,188i;0,  all  of  which 
sum  remains  due  and  unpaid;  none  of 
Which  material  tacts  are  denied  by  the  an- 
swer. 


As  a  defense,  the  answer  affirmatively  al- 
leged that  plaintiff  and  his  partner,  one 
Treat,  represented  to  defendant  that  the  oO 
to  be  delivered  by  the  Grabam-Loftns  Oil 
Company  pursuant  to  the  contract  therefor 
did  not  and  would  not  when  delivered  con- 
tain more  than  2  per  cent,  of  nonpetroleum 
substance,  whereas  all  the  oil  so  contracted 
to  be  delivered  by  the  vendor  contained  more 
than  6  per  cent  of  such  substance,  which, 
and  the  fact  that  said  oil  would  contain  such 
substance  in  excess  of  2  i)er  cent,  was  well 
known  by  plaintiff  at  the  time  of  the  execu- 
tion of  the  contract  made  by  defMidant  to 
pay  him  the  commission,  but  that,  with  in- 
tent to  deceive  defendant,  be  fraudulently 
concealed  such  knowledge  from  It,  who,  be- 
lieving and  relying  upon  the  representations 
so  made,  was  thereby  Induced  to  make  .the 
contract  to  pay  him  said  commission. 

The  court  sustained  plaintiff's  objections  to 
proffered  testimony  in  support  Of  these  alle- 
gations, and  this  ruling  constitutes  appel- 
lant's chief  ground  of  complaint  Respondent 
argues:  First  that  plaintiff  was  not  the 
vendor  of  the  oil,  but  was  defendant's  bro- 
ker in  procuring  the  contract  from  the  Gra- 
ham-Loftus Oil  Company;  that  the  contract 
made  with  him  recites  the  making  of  the  oil 
ccmtract;  and  that  as  sach  broker  he  bad 
rendered  services  to  defendant  in  procuring 
this  particular  contract  for  which,  with  full 
knowledge  of  the  terms  and  conditions  there- 
of, it  without  qualification  agreed  to  pay  him 
the  commission ;  that  the  oil  contract  attach- 
ed to  and  made  a  part  of  the  complaint  dis- 
closes no  provision  to  the  effect  that  the  oil 
to  be  delivered  thereunder.  In  quantities  of 
10,000  barrels  per  month  and  covering  a 
period  of  12  months,  should  not  ctmtain  more 
than  2  per  cent  of  nonpetroleum  substance, 
but  on  the  contrary,  it  clearly  appears  there- 
from that  such  oil  would  contain  substance  In 
excess  of  said  percentage,  in  contemplation 
of  which  the  contract  provides  that  in  esti- 
mating the  net  quantity  of  oil  delivered  each 
car  should  be  inspected  and  in  ascertaining 
the  net  quantity  all  nonpetroleum  substance 
In  excess  of  2  per  cent,  should  be  deducted 
therefrom.  And  hence  It  Is  apparent  that  the 
representations,  if  made,  were  disregarded  by 
defendant.  Second,  that  the  alleged  repre- 
sentations by  plaintiff,  assuming  them  to 
have  been  made,  were  not  as  to  existing  facts, 
but  were  expressions  of  opinion  as  to  a  com- 
modity to  be  produced  in  the  future,  the 
quality  of  which  must  have  necessarily  de- 
pended not  only  upon  the  character  of  the 
oil,  as  and  when  extracted  from  the  bowels 
of  the  earth,  but  upon  the  treatment  thereof 
by  the  vendor  prior  to  its  delivery. 

[1]  We  deem  it  unnecessary  to  discuss  the 
first  proposition,  since,  In  our  opinion,  re- 
spondent's second  contention  must  be  sustain- 
ed.   It  appears  from  the  contract  made  tie- 
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tween  tbe  Grabanr-Loftus  Oil  Company  and 
defendant  that  the  oil  made  the  subject 
thereof  was  not  then  piodnced,  but  was  oil 
which  the  vendor  as  lessee  was  to  receive  as 
royalty  during  the  period  covered  by  the  con- 
tract from  Its  lessee  and  to  be  produced  and 
extracted  from  wells  npon  certain  lands  de- 
scribed In  the  contract  The  representation 
alleged  to  have  been  made  by  plaintiff  was 
that  the  oil  so  to  be  produced  in  the  future 
"did  not  and  wonld  not,  when  delivered  to 
defendant,  contain  2  per  cent,  no'npetroleum 
substance" ;  and  that  Charles  H.  Treat,  alleg- 
«d  to  have  been  a  partner  of  plaintiff,  repre- 
sented to  defendant  that  said  oil  "so  sold  and 
to  be  delivered  was  and  would  be  at  time  of 
d^very  clean  and  free  from  sediment  or  otb- 
«r  nonpetroleum  substance  that  might  in- 
terfere with  or  prevent  the  refining  thereof 
through  the  equipment  and  under  the  process 
«nd  method  then  in  use  In  tbe  refining  plant 
of  said  defendant";  and  that  said  Treat 
further  represented  to  defendant  "that  he 
knew  that  none  of  said  oU  as  and  when  de- 
llveried  to  defendant  under  the  terms  of  the 
proposed  contract  of  purchase  would  contain 
more  than  2  per  cent  of  nonpetroleum  sob- 
fltance." 

In  so  far  as  the  representations  applied  to 
the  then  present  condition  of  the  oil  to  l>e 
extracted  from  the  sands  underneath  tbe  sur- 
face of  tbe  earth.  It- Is  apparent  that  no  one 
could  tell  with  any  degree  of  certainty  from 
day  to  day  or  month  to  month  what  its  quali- 
ty as  produced  would  be  as  to  content  of 
water  and  other  nonpetroleum  substance. 
Defendant,  who  was  engaged  in  the  purchase 
of  oil,  must  t>e  deemed  chargeable  with  no- 
tice of  this  obvious  fact;  and  thus  knowing 
that  plaintiff  and  Treat  were  without  means 
of  information  enabling  them  to  make  the 
representation  as  an  existing  fact,  it  could 
not  from  tbe  nature  and  physical  circum- 
stances of  the  case,  be  calculated  to  deceive 
it  Therefore  defendant  was  not  justified 
in  considering  the  statement  other  than  as 
the  expression  of  belief  and  opinion  that  the 
oil  in  place  was  of  the  quality  stated.  The 
alleged  statement  made  by  Mr.  Treat  was  to 
tbe  effect  that  the  oil  when  delivered  would 
not  contain  more  than  2  per  cent  of  non- 
petroleum substance.  This  was  the  expres- 
sion of  an  opinion  in  tbe  nature  of  a  predlc- 
tioa  based  upon  what  he  believed  was  the 
quality  of  the  oil  in  place  or  what  he  believed 
would  be  done  by  the  vendor  of  the  oil  in 
extracting  nonpetroleum  substances  there- 
from before  delivering  the  same.  The  alleged 
representation  did  not  purport  to  be  a  state- 
ment of  an  existing  fact,  but  one  in  the  na- 
ture of  a  promise  as  to  the  character  of  oil 
which  the  vendor  would  deliver,  and  this 
depended  not  only  upon  tbe  purity  of  oil  to 
be  produced  from  the  wells,  but  also  upon  tbe 
care  and  process  of  treatment  given  it  prior 


to  its  delivery.  Fraud  In  avoidance  of  a 
contract  cannot  \ie  predicated  upon  such 
statements;  and  from  the  fact  that  defend- 
ant. In  pordiasing  the  oil  from  the  Oraham- 
Loftus  Oil  Company,  contracted  for  oil  con- 
taining In  excess  of  2  per  cent  of  nonpetrole- 
um substance,  it  Is  clear  that  it  did  not  rely 
thereon  in  making  its  contract  to  pay  plain- 
tiff the  commission. 
The  Judgment  is  affirmed. 

We  concur:  CONRBT,  P.  J.;   JAMSS,  J. 

Opinion  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PER  CURIAM.  [2]  Without  expressing 
any  opinion  upon  the.question  of  the  correct- 
ness of  the  conclusion  of  the  District  Court 
of  Appeal  that  fraud  in  avoidance  of  a  con- 
tract cannot  be  predicated  upon  such  state- 
ments as  were  alleged  to  have  been  made  by 
GiUons  and  Treat,  we  are  entirely  satisfied 
that  the  Judgment  must  be  affirmed  upon 
what  is  styled  in  the  opinion  the  first  propo- 
sition of  the  respondent  in  support  of  the 
Judgment 

The  appllcatien  for  a  hearing  in  this  court 
is  denied. 

All  concur. 


6ILL0NS  V.  TURNER  OIL  CO.    (Civ.  3304.) 

(District  Court  of  Appeal,  First  District  Di- 
vision 1,  California.  March  22,  1920.  Hear- 
ing Denied  by  Supreme  Court  May  20, 1920.) 

1.  Appeal  and  error  «=»!  10— Appeal  from  or- 
der denying  motion  fop  new  trial  dismissed. 

In  view  of  Code  Civ.  Proc.  i  963,  an  ap- 
peal from  a  motion  for  a  new  trial  is  unan- 
thorised  and  will  be  dismissed. 

2.  Brokers  «::p65(l)— Prineipal  having  Inde- 
pendent knowledga  oould  not  rely  on  falsa 
representation. 

A  principal  purchasing  through  a  broker  oil 
to  be  taken  from  a  well  could  not,  in  a  suit  by 
the  broker  for  commissions,  assert  that  he 
relied  on  a  representation  of  the  broker  that 
the  oil  would  not  contain  more  than  2  per 
cent,  of  nonpetroleum  substance,  where  he 
made  an  independent  investigation  and  had  full 
knowledge  as  to  the  quality  and  character  of 
tbe  oil  before  the  pnrdiase. 

3.  Trial  «=3397(5)— Finding  oa  ultimate  fact 
makes  other  findings  unnecessary. 

In  an  action  by  a  broker  for  commissions, 
where  defendant  set  up  a  counterclaim  for 
damages  in  excess  of  the  commissions  claimed, 
on  ground  that  contract  entered  into  with  the 
third  person  was  procured  by  broker's  fraudu- 
lent misrepresentations,  a  finding  for  plaintiff 
on  all  the  allegations  of  liis  complaint,  and  that 
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plaintiif  made  no  misrepreBentationa  or  gave 
any  warranty  as  claimed  by  defendant,  dis- 
posed of  all  material  iaiuea  lit  the  caae,  and  It 
was  not  neceSKary  to  make  a  finding  as  to  tlie 
damage  alleged  to  have  been  suffered  by  de- 
fendant, which  waa  urged  as  a  counterclaim 
and  in  support  of  which  evidence  was  admitted. 

4.  Appeal  and  error  «=» 1 079— Points  not  ar- 
gued In  brief  not  considered. 
Where  appellant  in  ita  brief  states,  "There 
are  many  other  errors  specified  in  defendant's 
specifications  or  errors,  but  we  submit  the 
court's  attention  has  been  called  to  sufficient 
error  to  reverse  the  cause,  and  without  waiving 
any  of  the  other  errors  will  not  further  dii- 
cuss  them,"  the  points  uo  presented  will  not 
be  considered. 

Appeal  from  Snperlor  Court,  liOS  Angeles 
County;    Fred  H.  Taft,  Judge. 

Action  by  George  H.  GiUons  against  the 
Turner  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

WUIiam  H.  Fuller  and  Earl  U  Wisdom, 
both  of  Los  Angeles,  for  appellant 

Bordwell  &  Mathews,  of  Los  Angeles,  for 
respondent. 

WASTE,  P.  3.  [1]  Flaintitt  brought  this 
action  to  recover  the  sum  of  $1,889.59,  to- 
gether with  Interest,  alleged  to  be  due  as 
commission,  for  negotiating  a  contract  for 
the  purchase  of  crude  oil.  Defendant  ap- 
peals from  the  Judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  motion  for  a 
new  triaU  The  latter  appeal  was  unauthor- 
ized and  Is  dismissed.  Section  963,  Code 
dv.  Proc. 

The  complaint  seta  out  In  full  a  contract 
in  which  it  is  agreed,  that  the  defendant  will 
pay  a  commission  to  the  plaintiff,  at  the 
rate  of  six  cents  a  barrel,  for  his  services 
as  broker,  in  procuring  a  contract  between 
the  appellant  and  the  Graham-Loftus  Oil 
Company,  fur  tbe  purchase  of  a  quantity  of 
oil.  it  also  sets  forth  a  contract,  between 
the  appellant  and  the  latter  company,  under 
which  it  is  further  alleged  the  appellant 
purchased  the  oil  on  which  plaintiff  claims 
to  be  entitled  to  the  commission.  '  Defend- 
ant filed  an  answer  and  counterclaim  in 
which  it  alleged,  as  a  defense  to  the  action, 
and  as  a  basis  for  the  recovery  of  damages, 
that  tbe  contract  to  pay  the  commission  was 
procured  through  fraud,  deceit,  and  misrep- 
resentations made  by  tbe  plaintiff,  and  one 
Charles  H.  Treat,  who  is  alleged  to  be  tbe 
partner  or  agent  of  plaintiff. 

In  support  of  its  claim  defendant  alleges 
that  plaintiff  and  Treat  represented  to  it 
and  warranted  that  the  oil,  which  defendant 
contracted  through  plaintiff  to  purchase 
from  the  Graham-Loftus  Oil  Company  did 
not,  and  would  not,  when  delivered  to  de- 


fendant, contain  a  greater  average  amount 
than  one  per  cent  of  nonpetroleum  sub- 
stance, and  that  no  part  of  said  oU  would 
contain  a  greater  amount  than  2  per  cent 
of  the  same  material,  whereas,  in  truth  and 
fact,  it  is  averred,  all  of  the  oil  so  purchas- 
ed under  the  contract  and  delivered  to  the 
defendant,  contained  an  average  quantity  of 
6  per  cent  of  nonpetroleum  substance,  which 
facts  were  well  known  to  plaintiff,  but  were 
concealed  by  blm  for  the  purpose,  and  with 
the  Intent  to  wrong  and  defraud  defendant 
and  to  induce  it  to  enter  into  the  contract 
with  plaintiff  for  the  paymoit  of  the  com- 
mission. It  is  further  alleged  that  defend- 
ant was  unable  with  its  refining  plant  and 
equipment  to  properly  refine  the  oil  so  pur- 
chased, by  reason  of  the  excess  of  nonpe- 
troleum substance,  in  such  manner  as  to  ob- 
tain the  profit  therefrom  wiiich  it  could  liave 
obtained  had  said  oil  ccmtalned  less  tlian 
the  specified  2  per  cent  of  such  matter.  De- 
fendant placed  its  loss  by  reason  of  tbe  al- 
leged acts  of  the  plaintiff  at  $53,700. 

The  court  found  in  favor  of  the  plaintiff 
on  all  the  allegatlms  of  his  complaint  On 
the  Issues  tendered  by  the  answer  it  found 
ttiat  neltiier  plaintiff  nor  Treat  at  any  time 
made  the  representations  or  gave  any  war; 
ranty,  as  claimed  by  defendant  but  made 
no  finding  as  to  the  damage  alleged  to  have 
been  suffered  by  defendant  and  which  was 
urged  as  a  counterclaim,  and  in  support  of 
which  evidence  was  admitted.  Because  of 
these  findings  the  defendant  seeks  a  reversal 
of  the  Judgment  upon  two  grounds,  which  we 
win  consider  in  reverse  order  from  that  in 
which  they  were  presented. 

[2]  Appellant's  contention  that  the  con- 
tract sued  upon  was  obtained  through  fraud, 
and  is  therefore  void,  is  disposed  of  by  the 
court's  findings.  The  execution  of  the  con- 
tracts, set  out  in  the  complaint,  waa  admit- 
ted, as  was  the  receipt  of  tbe  given  quan- 
tlty  of  oil  and  the  nonpayment  of  plalntifTs 
claim.  The  defoidant  is  engaged  in  refining 
crude  oil,  and  its  president  is,  by  occupa- 
tion, an  oil  refiner.  Prior  to  the  time  the 
defendant  entered  into  the  contract  with  the 
Graham-Loftus  Oil  Company,  its  president 
made  an  independent  investigation,  together 
with  Treat,  as  to  the  quality  and  character 
of  the  oil,  particularly  the  amount  of  water 
and  sediment  the  oil  contained.  He  was 
given  tbe  "run  sheets"  of  the  Graham-Loftus 
Oil  Company,  showing  the  percentage  of  wa- 
tac  and  sediment,  in  the  oil  produced  from 
the  lease  of  that  company,  as  varying  from 
1  to  56  per  cent  Disinterested  witnesses 
testified  as  to  other  facts,  clearly  establish- 
ing that  the  defendant  had  full  independent 
knowledge  of  the  character  of  the  oil  before 
it  signed  the  contract  for  its  purchase.  Both 
tbe  plaintiff,  and  Treat,  denied  making  the 
statements  charged  by  the  defendant    The 
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evideDce  therefore,  amply  supports  the  find- 
ings of  the  trial  conrt  that  no  fraud  was 
practiced  In  the  Inception  of  the  contract, 
and  that  the  alleged  misrepresentations 
were  not  made. 

[3]  Appellant  asserts  that  in  omitting  to 
fled  the  facts,  presented  by  the  allegations 
in  support  of  its  counterclaim  for  damages, 
the  court  failed  to  find  upon  a  material  Is- 
sue, requiring  a  reversal  of  the  Judgment 
We  are  not  prepared  to  so  hold.  The  ulti- 
mate fact  In  the  case  Is  whether  or  not  the 
defendant  is  Indebted  to  the  plaintitT.  -De- 
foidant  has  tendered,  as  a  defense  that  the 
contract,  iinder  which  plaintiff  claims,  was 
procured  by  false  and  fraudulent  misrepre- 
sentations, made  with  Intent  to  induce  It  to 
enter  into  the  agreement,  is  void  and  affords 
no  basis  upon  which  plaintiff  can  recover.  It 
therefore  denies  and  puts  in  issue  the  Indebt- 
edness. All  the  other  contentions  revolve 
around  the  issue  thus  presented.  Although 
the  defendant  may  have  been  damaged  by 
reason  of  its  inability  to  refine  the  crude  oil 
purchased  by  It  from  the  Graham-Loftus  Oil 
Comiwny,  the  court's  findings  declare.  In  ef- 
fect, that  the  detriment  has  occurred 
through  no  fault  of  plaintiff.  The  court  has 
found,  with  ample  support  In  the  evidence, 
that  no  improper  act  of  plaintiff  entered  Into 
the  transaction,  that  the  defense  interposed 
by  the  defendant  cannot  avail,  and  that  the 
defendant  la  Indebted  to  the  plaintiff  in  the 
amount  prayed  for.  This  was  a  finding  upon 
the  ultimate  fact,  the  amount.  If  anything, 
due  fr<Mn  the  defendant  to  plaintiff  (Jacobs 
▼.  Ludemann,  137  CaL  176,  178,  69  Pac.  966), 
and  necessarily  concluded  the  whole  contro- 
veray.    Tower  v.  Wilson,  188  Pac.  87. 

As  the  findings  disposed  of  all  the  material 
issues  In  the  case,  and  necessarily  defeated 
tbe  defendant's  right  of  recovery.  It  was 
mtnecessary  that  they  should  go  further. 
Smith  V.  Dnbost,  148  Cal.  622,  624,  84  Pac. 
38;  Black  v.  Harrison  Home  Co.,  155  Cal. 
121,  132,  99  Pac.  494.  The  failure  to  do  so 
was  not  an  error  requiring  a  reversal  of 
this  judgment 

[4]  Appellant,  In  its  brief,  says: 

"There  are  many  other  errors  specified  in  de- 
fendant's specifications  of  errors,  but  we  sub- 
mit the  court's  attention  has  been  called  to 
sufficient  error  to  reverse  the  cause,  and  with- 
out waiving  any  of  the  other  errors  will  not 
further  discuss  them." 

F<dnts  thus  presented  will  not  be  consid- 
ered by  us.  Dore  v.  Southern  Pacific  Co., 
163  CaL  182,  199,  124  Pac.  817;  Duncan  v. 
Kamlsh,  142  Cal.  686,  689,  76  Pac  661. 

The  Judgment  Is  affirmed. 

We  concur:  BICHAEDS,  X;  KNIGHT, 
Judge  pro  tern. 
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GREER-ROBBINS  CO.  V.  INSURANCE  CO. 

OF    STATE    OF    PENNSYLVANIA. 

(Civ.  3300.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,   CaUfornia.    April   10,   1920.) 

1.  Insurance  «=9327— Removal  of  goods  from 
one  oompartmont  of  a  building  to  another 
held  not  to  violate  Are  polloy. 

Where  goods  Insured  were  located  in  a 
boilding  divided  into  two  compartments  by  a 
fire  wall  having  automatic  fire  doors,  the  fact 
that  the  goods  were  moved  from  one  compart- 
ment to  the  other,  wluch  act  decreased  the 
risk,  held  not  to  violate  the  terms  of  the  pol- 
icy. 

2.  Insuranca  «=> 1 46 (3)— Polloy  ooastruod  la 
favor  of  Insured. 

Where  the  language  and  terms  of  iosuranco 
policies  are  framed  and  formulated  by  the  in- 
surer, ambiguities  therein  are  to  be  resolved 
in  favor  of  insured. 

3.  iBsnraace  «S3327— Ambiguities  la  polloy  at 
to  removal  eloared  by  proofs. 

The  ambiguities  in  a  fire  policy,  insuring 
goods  described  as  located  in  a  brick  building, 
etc.,  "situate  in  the  rear  of  a  given  street 
number,  which  policy  was  claimed  to  have  been 
violated  by  removal  of  goods  from  one  side  of 
fire  wall  to  the  other,  were  cleared  away  by 
proofs  showing  that  the  building  was  a  single 
brick  structure,  and  that  the  goods  at  the  timo 
of  insurance  were  not  in  the  rear  of  such  struc- 
ture. 

Appeal  from  Superior  Court,  Lob  Angeles 
C!ounty ;   Wm.  D.  Dehy,  Judge. 

Action  by  the  Greer-Robbins  Company 
against  the  Insurance  Company  of  the  State 
of  Pennsylvania.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  W.  Hiudman,  of  Los  Angeles,  for  ap- 
pellant. 

James,  Smith  k  McCarthy,  of  Los  Angeles, 
for  respondent. 

RICHARDS,  J.  This  was  an  action  upon 
an  insurance  policy  issued  by  the  defendant 
to  plaintiff  on  September  23,  1916,  covering 
certain  auto  supplies  and  sundries  of  mer- 
chandise t)elonglng  to  the  plaintiff,  and  be- 
ing at  the  time  of  their  destruction  by  fire  in 
the  plaintiff's  building  at  the  northeast  cor- 
ner of  Flower  and  Twelfth  streets  in  the 
city  of  Los  Angeles.  The  policy  in  question 
was  a  Ciallfornia  standard  fbrm  of  fire  in- 
surance policy,  and  the  terms  thereof.  In  so 
far  as  they  relate  to  the  description  and  lo- 
cation of  the  property  Insured,  read  as  fol- 
lows: 

"In  consideration  of  the  sttpnlations  herein 
made,  and  of  $37.00  premium,  does  insure 
Greer-Bobbins  Company,  Incorporated  *  •  • 
to  an  amount  not  exceeding  $2,500.00  to  the 
following  described  property  while  located  and 
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contained  as  described  herein  and  not  else- 
where, to  wit:  $2,500.00  on  merchandise,  ma- 
terials, sundries,  spare  and  extra  parts  •  »  • 
all  while  contained  in  or  attached  to  the  brick 
building,  in  basements  or  under  sidewallcs  there- 
of, and  its  additions,  situate  in  the  rear  of  No. 
1158  South  Flower  street,  being  the  northeast 
comer  of  West  12th  street." 

Upon  the  date  of  said  insnrance  policy  the 
goods  in  question  were  located  in  a  rear 
room  of  the  plaintiff's  building  and  place  of 
business  on  the  corner  of  South  Flower  and 
Twelfth  streets  in  the  city  of  Ixw  Angeles, 
but  were  subsequently  moved  to  a  front 
room  of  said  building,  where  they  were  at 
the  time  of  their  destruction  by  fire.  It  is 
the  appellant's  contention  that  by  the  terms 
of  the  policy  above  quoted  the  obligation  of 
the  insurer  was  to  insure  said  goods  only  so 
long  as  the  same  were  located  in  the  room 
in  the  plaintiff's  said  building  In  which  they 
were  at  the  time  of  their  insurance,  and  that 
their  removal  to  another  part  of  said  build- 
ing terminated  the  liability  of  the  Insurer. 

Upon  the  trial  of  the  cause  it  appeared 
that  the  building  and  place  of  business  of 
the  plaintiff  at  the  time  of  the  insurance  of 
said  property,  and  also  at  the  time  of  the  de- 
struction thereof  by  fire,  was  a  single  two- 
story  brick  building  having  a  frontage  of  80 
feet  on  South  Flower  street  and  155  feet  on 
Twelftb  street;  that  a  fire  wall  had  been 
constructed  in  accordance  with  a  building 
ordinance  of  the  city  of  Los  Angeles  across 
said  building  near  the  middle  thereof, 
through  which  there  were  two  automatic  fire 
doors  connecting  the  front  and  rear  compart- 
ments of  said  building  created  by  the  con- 
struction of  said  fire  wall.  The  trial  comt 
found  from  these  facts  that  the  rear  por- 
tion of  the  building  in  which  said  goods 
were  stored  at  the  time  of  their  insurance 
did  not  constitute  a  separate  building  or  ad- 
dition, and  could  not  be  held  to  be  In  any 
sense  a  rear  or  detached  building  frOm  the 
plaiutlfTs  main  structure,  and  the  court 
therefore  held  that  the  provision  of  the  pol- 
icy above  quoted  must  be  construed  as  in- 
suring the  goods  In  question  while  they  were 
contained  In  any  portion  of  the  plaintiff's 
said  building,  and  hence  that  the  plaintiff, 
under  the  terms  of  said  policy,  had  a  right 
to  move  and  relocate  said  goods  in  any  por- 
tion of  Its  said  building  without  violating 
the  terms  of  said  Insnrance  policy.  And  the 
court  further  found  that  by  the  plaintiff's 
removal  of  the  goods  from  the  rear  to  the 
front  room  of  its  said  building  the  risk  or 
bazard  was  decreased.  From  these  findings 
the  trial  court  drew  the  conclusion  that  the 
plaintiff  had  not  violated  the  terms  of  its  in- 
surance policy  by  the  change  in  location  of 
said  goods  In  its  said  building,  and  rendered 
judgment  accordingly  In  plaintiff's  favor. 

[1 , 2]  We  are  entirely  satisfied  that  the 


court  In  so  doing  correctly  construed  the 
terms  of  the  insurance  policy  above  set 
focth.  It  is  true  that  there  is  some  ambi- 
guity in  the  language  of  the  policy ;  but  it  is 
well  settled  that,  since  the  language  and 
terms  of  insurance  policies  are  framed  and 
formulated  by  the  Insurer,  whenever  ambl- 
gultles  occur  therein  they  are  to  be  resolved 
In  favor  of  the  insured.  Pacific,  etc.,  Co.  v. 
Fire  Ins.  Co.,  158  Cal.  367,  111  Pac.  4 ;  Ran- 
let  V.  Insurance  Co.,  157  Oal.  215,  107  Pac. 
292;  Rankin  v.  Insurance  Co.,  89  Cal.  209, 
26  Pac.  872,  23  Am.  St  Rep.  460. 

[S]  The  ambiguities  In  the  present  policy 
were  practically  cleared  away  by  the  proofs 
la  the  case,  which  showed  that  the  plaintiff's 
buUding  was  a  single  brick  structure,  and 
that  the  goods  at  the  time  of  their  insur- 
ance were  not  in  the  rear  of  such  structure 
as  the  uncertain  terms  of  the  policy  would 
seem  to  indicate,  but  were  actually  within 
the  plaintiff's  said  building  at  all  times,  and 
were  simply  moved  from  place  to  place 
therein  for  the  convenience  of  the  plalntlfTs 
business.  This  being  so,  we  are  of  the  opin- 
ion that  the  trial  court  correctly  held  that 
the  terms  of  the  plaintiff's  policy  were  not 
violated  by  the  removal  of  the  goods  In  ques- 
tion from  one  part  of  plaintiff's  building  to 
another. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  KNIOHT, 
Judge  pro  tern. 


OE    BAIROS    V.    BARLIN. 

BARLIN  V.  E.  B.  &  A.  L.  STONE  CO.  et  al. 

(Civ.  No.  3253;  S.  F.  9062.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  March  22,  1920.  Opinion 
of  Supreme  Court  in  Banc,  Denying  Hearinc. 
May  21,  1920.) 

1.  Vendor  and  purchaser  «S3|  I3— Variance  be- 
tween actual  and  represented  description  of 
land  held  to  warrant  rescission. 

Deficiency  of  2%  feet  in  a  represented 
frontage  of  80  feet  held  material,  and  to  war- 
rant rescission  by  the  purchaser  under  Civ. 
Code,  i  1690. 

2.  Vendor  and  purchaser  <8=934— Vendor,  mis- 
representing frontage  of  lot  without  fraudu- 
lent Intent,  guilty  of  constructive  fraud. 

A  vendor  of  land,  representing  a  frontage 
to  be  80  feet,  without  any  actual  fraudulent, 
intent,  was  guilty  of  constructive  fraud,  where' 
the  frontage  was  only  77^ ;  it  being  a  vendor's 
duty  to  inform  himself  correctly  regarding 
the  boundaries  of  the  land  be  is  seeking  to  sell, 
in  view  of  CHv.  Code,  I  1573. 

3.  Vendor  and  purchaser  «=»I07— Motive  of 
vendee  In  rescinding  not  Inquired  Into. 

The  motives  of  a  vendee  in  rescinding  a 
contract  of  sale  of  land  may  not  be  inquired 
into,  when  he  has  a  legal  reason  for  rescinding. 
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4.  Appeal  and  error  i8=877(6)— Crose-defend- 
ania,  appealing  aa  group,  oould  not  complain 
of  decree  affecting  reepectlve  rlghta 

Where  plaintiff  and  others,  aa  croas-defend- 
anta,  joined  in  one  answer,  and  did  not  ask  the 
court  to  litigate  the  matter  of  their  rights  aa 
against  each  other,  and,  on  judgment  for  de- 
fendant, joined  in  a  notice  of  appeal,  argument 
cannot  be  made  on  appeal  that  the  rights  of 
cross-defendants  were  not  properly  adjusted 
among  them,  since  a  cross-defendant,  consid- 
ering himaelf  aggrieved,  should  have  appealed 
therefrom,  making  the  other  cross-defendants 
respondents. 

On  Hearing  in  Supreme  Oonrt 

5.  Vendor  mi  purchaser  <S=»95(2),  101— Ac- 
ceptance of  overdue  Installments  does  not 
eliminate  provision  that  time  Is  of  essence. 

Acceptance  of  overdue  installmentB  of  the 
price  on  an  executory  contract  for  the  sale  of 
land  waives  any  right  to  declare  a  forfeiture 
on  account  of  the  previous  failures  to  pay  when 
due,  but  alone  does  not  change  the  term's  of 
contract  as  to  forfeiture  for  future  failures, 
nor  eliminate  a  provision  that  time  is  of  the 
essence  of  the  contract,  though  there  may  be 
conduct  and  acquiescence  by  a  vendor  sufficient 
to  justify  the  inference  by  a  court  as  a  matter 
of  fact  that  the  vendor  has  waived  the  condi- 
tion regarding  a  forfeiture.  In  which  case  the 
condition  may  be  revived  by  notice  to  the  ven- 
dee. 

6.  Vendor  and  purchaser  «=9l  18— Vendee  In 
default  may  rescind  oontraot  for  fraud  or 
mistake. 

A  vendee's  rigKt  to  avoid  and  rescind  a  con- 
tract of  Bale  for  fraud  of  vendor  in  procuring 
its  execution,  or  for  mistake  Inducing  its  exe- 
cution, is  not  lost  by  his  default  an  payments 
dne  on  the  contract. 

Appeal  from  Superior  Court,  Alameda 
County;    Joseph  S.  Koford,  Judge. 

Action  by  Bernardino  De  Balros  against 
Jacob  J.  Barlin,  who  filed  cross-complaint 
against  El.  B.  &  A.  L.  Stone  Company  and 
otbers.  From  a  judgment  in  favor  of  de- 
fendant, the  plalntm  and  cross-defendants 
appeaL  Jndgment  afSrmed  by  the  District 
Conrt  of  Appeals,  and  hearing  denied  in  the 
Supreme  Court 

^Raymond  Perry,  of  San  Francisco,  for  ap- 
pellants. 

W.  E.  Rode,  of  Oakland,  for  respondent. 

LANODON,  P.  J.  This  is  an  appeal  by 
the  plaintiff  and  cross-defendants  from  a 
Jndgment  against  them  in  an  action  by 
which  Bernardino  De  Balros,  as  assignee  of 
the  other  cross-defendants,  sought  to  recov- 
er from  the  defendant  $1,069.66,  the  sum  of 
unpaid  installments  under  three  contracts 
for  the  sale  of  real  property.  Under  these 
otmtracts,  cross-defendants  B.  B.  &  A.  L. 
Stone  Company  and  Jennie  F.  Stone  are 
vendors,  and  the  defendant  is  the  vendee,  of 
a  smrcel  of  land  In  a  subdivision  of  Stone- 
hurst,  Brooklyn  tovnishlp,  Alameda  county. 
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CaL  Title  to  said  property  was  not  to  be 
transferred  until  all  of  the  payments  pro- 
vided by  the  contracts  had  been  made. 

Defendant  answered,  denying  that  the  in- 
stallments were  due,  and  alleged  that  by 
mutual  mistake  of  fact  there  was  a  deficien- 
cy of  2%  feet  in  the  total  frontage  called 
for  by  the  three  contracts,  and  that  he  had 
rescinded  the  contracts.  He  also  alleged 
that,  because  of  said  deficiency  in  said  lots, 
plaintiff  could  not  convey  in  accordance 
with  the  contracts,  and  that  the  contracts 
were  not  fair,  just,  and  equitable  in  their 
terms,  but,  on  the  contrary,  the  purchase 
price  provided  therein  wa^  grossly  'in  excess 
of  the  reasonable  and  fair  value  of  the  lots. 
He  also  alleged  that  plaintiff  was  suing  for 
the  balance  due  upon  the  full  purchase  price 
of  the  lot^,°  and  had  never  tendered  a  deed 
to  defendant.  In  his  cross-complaint,  de- 
fendant set  up  the  same  facts  regarding  the 
mistake  in  the  frontage  on  Pearmaln  street, 
and  alleged  actual  fraud  and  fraudulent  rep- 
resentations, as  well  as  a  want  of  consid- 
eration, predicated  upon  said  facts,  and,  i  in 
an  additional  count,  prayed  for  a  return  of 
the  money  paid  under  the  contracts  as  mon- 
ey had  and  received  by  the  cross-defend- 
ants. The  cross-defendants  answered,  ad- 
mitting an  error  in  the  description,  creating 
a  deficiency  of  2%  feet,  denied  knowledge 
of  this  at  the  time  of  the  sale,  denied  fraud 
and  want  of  consideration,  denied  defend- 
ant's right  to  rescind,  and  offered  to  allow 
such  rebate  as  the  court  might  deem  equita- 
ble on  account  of  the  deficiency  of  2%  feet. 

The  court  found  that  the  three  contracts 
sued  upon  constituted  a  single  transaction. 
The  contracts  were  entered  into  on  June  10, 
1910.  The  vendors  had  been  the  owners  of 
an  entire  tract,  including  the  lots  sold  to  the 
defendant,  and  had  platted  and  subdivided 
this  tract  into  lots.  Prior  to  the  sale  to  de- 
fendant, plaintiff's  assignors  had  bad  two 
surveys  and  plats  made  of  this  tract.  These 
maps  or  plats  were  introduced  in  evidence. 
It'  appears  that  they  are  alike  In  the  gener- 
al platting — the  difference  between  them  be- 
ing tlrnt  on  the  first  map  Plum  street  (also 
called  107tb  avenue)  is  shown  as  2%  feet 
southeast  of  its  location  on  the  second  map, 
so  that  the  block  of  land,  of  which  defend- 
ant's purchase  formed  a  part.  Is  2^  feet 
longer  on  the  first  map  than  on  the  second 
map,  and  lots  Nos.  84  and  85  of  said  tract 
(being  the  lots  at  the  comer  of  Plum  and 
Pearmaln  streets)  are  shown  with  a  front- 
age of  80  feet  on  the  first  map  and  77H  feet 
on  the  second  map. 

One  Hundred  and  Seventh  avenue,  or 
Plum  street,  was  laid  out,  and  the  street 
work  and  gutters,  curbs,  etc.,  were  placed. 
In  accordance  with  the  second  map.  This 
work,  including  the  cement  walks,  extended 
up  to  the  property  line  and  was  almost  com- 
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ideted  on  June  10,  1910,  when  the  defendant 
entered  into  his  contracts.  The  difficulty 
■  arises  by  reason  of  the  fact  that  .the  vendors 
■had  arrows  stamped  In  the  cement  walks  as 
monuments  indicating  the  lot  lines,  and 
these  arrows  were  stamped  in  accordance 
with  the  first  map.  The  result  was  that 
lots  84  and  86,  purchased  by  defendant, 
were  shown  by  the  arrows  placed  In  the  side- 
walks to  have  a  frontage  of  80  feet  on  Pear- 
main  street.  Neither  of  the  maps  were  re- 
corded. The  description  of  the  property  in 
the  contracts  was  by  courses  and  distances, 
and,  on  Its  face,  conveyed  80  feet  on  Pear- 
main  street.  The  testimony  of  the  surveyor 
was,  however,  that,  if  this  description  were 
followed,  it  would  lead  to  a  point  2^  feet 
across  the  line  of  107th  avenue.  The  testi- 
mony of  the  defendant  and  his  wife  is  that, 
when  they  went  to  look  at  the  property  with 
the  agent  of  the  vendor,  they  were  shown 
the  arrows  in  the  cement  walk,  which  indi- 
cated that  the  property  had  a  frontage  on 
Pearmain  street  of  80  feet  by  a  depth  of  100 
feet  along  107th  avenue;  the  depth  being 
indicated  also  by  an  arrow. 

With  respect  to  the  finding  that  the  three 
contracts  were  entered  into  as  one  transac- 
tion, there  appears  the  testimony  of  defend- 
ant's wife  that  they  bought  the  entire  pr(^ 
erty  (supposedly  80  feet)  as  one  piece,  and 
then  asked  the  agent  If  he  would  divide  it 
up  in  the  contracts,  so  that  one  lot  would 
have  30  feet  frontage,  and  the  other  two 
would  have  a  frontage  of  25  feet  each,  and 
could  be  held  by  them  for  their  sons  who 
were  at  that  time  diildren.  The  boys  had 
nothing  to  do  with  the  purchase,  and  never 
paid  any  part  of  the  consideration,  and  it 
was  merely  the  idea  of  the  mother,  after 
the  purchase  had  been  decided  upon,  that 
portions  of  the  land  should  be  held  by  the 
father  for  the  boys.  The  testimony  of  the 
defendant  was  to  the  same  effect  Both  tes- 
tified, also,  that  they  really  wished  a  larger 
lot  than  the  one  they  thought  they  were  pur- 
chasing, but,  not  being  able  to  secure  an 
additional  6  or  10  feet,  took  what  was  rep- 
resented to  them  as  80  feet  They  testified 
that  the  lots  scarcely  would  be  large  enough 
to  meet  their  requirements  if  they  were  as 
represented,  and  that  they  would  not  have 
purchased  them  if  they  had  known  that  they 
were  only  77V&  feet  in  the  aggregate. 

[1]  Of  course,  the  question  of  what  is  a 
material  difference  between  the  actual  and 
represented  description  of  land  is  a  ques- 
tion of  fact,  and  varies  with  the  circum- 
stances and  the  uses  of  the  land  and  the  size 
of  the  parcel  being  sold.  There  was  some 
evidence  in  tlie  record  which,  appellants  in- 
sist, indicates  that  the  discrepancy  was  not 
material  in  the  present  case,  because  of  the 
use  of  the  land  contemplated  by  the  defend- 
ant There  are  other  considerations,  how- 
ever, which  evidently  weighed  with  the  trial 


'  court  in  nuCkIng  its  flnainga  upon  this  point. 
The  defendant  testified  that  he  thought  the 
lots  were  in  a  section  which  would  develop 
and  improve  rapidly,  that  the  agent  so  stat- 
ed to  him,  and  ttiat  the  agent  also  stated 
that  in  a  short  time  trains  would  run  every 
hour  from  East  Fourteenth  street  to  Stone- 
hurst  station.  The  use  to  which  such  a  lot 
may  be  put  in  the  future  Is  uncertain.  The 
defendant  may  have  had  an  idea  at  the  time 
of  purchasing  of  using  the  place  as  a  home, 
but  he  was  not  bound  by  that  Intention.  It 
was  his  privilege  to  use  the  lot  in  any  man- 
ner that  might  be  most  profitable  at  any 
later  date,  or  to  sell  the  same  for  use  by 
others. 

There  might  be  many  uses  to  which  an 
80-foot  lot  could  pe  put  which  would  not 
be  equally  well  met  by  a  77%-foot  lot  The 
sale  value  of  such  a  lot  might  be  materially 
different  if  it  contained  80  front  feet  than  it 
would  be  if  it  contained  only  77^  feet  and 
the  difference  in  value,  we  think,  would  not 
be  a  matter  of  exact  measurement  The  ap- 
pellants' main  argument  upon  this  question 
is  that,  because  the  defendant  testified  that 
he  thought  when  be  got  old  he  might  build 
a  home  on  the  lot  and  have  a  garden  and 
chickens,  therefore  it  appears  that  the  smal- 
ler lot  would  serve  such  purpose  as  wtil. 
The  value  of  one's  property  certainly  can- 
not  be  fairly  estimated,  without  taking  into 
consideration  the  ever-present  possibility  of 
sale.  We  think,  therefore,  that  the  finding 
of  the  court  that  the  deficiency  was  mate- 
rial, is  warranted  und»  all  the  facts  and 
circumstances  in  evidence.  From  the  direct 
evidence  of  the  defendant  and  his  wife  that 
they  would  not  have  bought  less  than  80 
feet;  that  the  lots  were  too  small,  even  at 
that  measurement,  the  court  was  Justified  in 
concluding  that  this  was  a  material  induce- 
ment for  entering  into  the  contract  We 
think  the  deficiency  was  not  capable  of  exact 
and  entire  compensation,  and  the  right  of 
the  defendant  to  rescind  under  such  condi- 
tions is  recognized  in  section  1690,  Civil 
Code. 

[2]  The  court  found  that  the  vendors  had 
been  guilty  of  fraud  in  misrepresenting  the 
frontage  of  the  lots.  Constructive  fraud  is 
defined  by  our  Code  as: 

"Any  breach  of  duty  which  without  an  actual- 
ly fraudulent  intent  gains  an  advantage  to  the 
person  in  fault  *  *  *  by  misleading  another 
to  hia  prejudice."     Section  1573,  CHv.  Coda. 

It  was  certainly  a  breach  of  the  vendor'a 
duty  not  to  inform  himself  correctly  regard- 
ing the  boundaries  of  the  land  he  was  seek- 
ing  to  sell.  Furthermore,  it  appears  that 
the  vendor  had  in  Its  possession  at  that  time 
the  two  maps,  which  gave  different  meas- 
urements for  this  property,  and  it  was  Its 
duty  to  become  aware  of  this  fact  and  to  in- 
vestigate and  ascertain  the  truth,  before 
making  any  representations  in  regard  there- 
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to.  It  had  at  band  tlie  means  of  ascertain- 
ing the  truth,  and  defendant  did  not  have, 
because  the  maps  were  not  recorded.  Fur- 
thermore, It  appears  In  the  record,  by  the 
testimony  of  R,  P.  Macdonald,  secretary  of 
E.  B.  ft  A.  L.  Stone  C!ompany,  that  the  two 
maps  were  made,  and  that  there  was  a 
change  In  the  second  map,  and  that  the  at- 
tention of  the  company  was  called  to  this 
about  two  years  later,  at  which  time  the 
company  wrote  to  the  surveyor,  asking  for 
an  explanation.  They  received  no  reply 
and  evidently  nothing  more  was  done  about 
It  Thereafter,  for  several  years,  with  ac- 
tual as  well  as  constructive  knowledge  of  the 
discrepancy,  the  vendors  continued  to  de- 
mand payment  of  the  full  purchase  price 
from  the  defendant  and  to  receive  partial 
payments  thereon,  and  made  no  allowance 
for,  or  explanation  of,  the  discrepancy,  and 
charged  interest  and  compound  interest  up- 
on their  books  against  the  defendant  upon 
the  entire  purchase  price.  Indeed,  the  ven- 
dors made  no  attempt  in  any  way  to  remedy 
the  mistake  until  the  defendant  discovered 
the  facts  and  rescinded  the  contracts,  which 
was  after  the  ccnnmencement  of  the  present 
action,  by  which  it  was  still  sought  to  en- 
force the  payment  of  the  purchase  price 
agreed  upon  for  80  feet  of  land. 

Another  question  argued  by  appellants  is 
that  the  defendant  may  not  rescind  because 
he  was  delinquent  In  his  payments  due  un- 
der the  contracts  at  the  Ume  of  the  attempt- 
ed rescission,  and  that  he  must  fully  perform 
bis  part  of  the  contract  in  order  to  come 
Into  equity  with  clean  hands.  It  appears 
that  the  vendors  accepted  overdue  payments 
from  time  to  time  under  the  contracts,  and 
thus  waived  the  provision  that  time  was  of 
the  essence^  of  the  contracts.  They  have  not 
terminated  the  contracts  becatise  of  defend- 
ant's default,  but,  on  the  contrary,  they  have 
considered  the  contracts  as  In  full  force  and 
effect,  and  have  sued  to  recover  the  install- 
ments due  thereunder.  If  they  keep  the 
contracts  alive  by  their  own  election,  they 
must  keep  them  alive  for  all  purposes,  and 
bear  their  burdens  as  well  as  accept  their 
benefits.  If  tlie  contracts  were  In  full  force 
and  effect,  and  a  mistake  had  been  made  in 
a  material  fact,  wliich  was  their  inducement, 
they  could  be  rescinded.  The  evidence  is 
that  defendant  rescinded  promptly  after  dis- 
covery of  the  misrepresentations. 

[3]  Appellants  urge  that  the  real  reason 
why  the  defendant  desires  to  rescind  Is  that 
at  this  time  he  has  not  the  money  necessary 
to  make  his  payments.  The  courts  have 
held  that  the  motives  of  the  vendee  in  re- 
scinding may  not  be  Inquired  into,  when  he 
has  a  legal  reason  for  rescinding  and  relies 
thereon.  Cabrera  v.  Payne,  10  Cal.  App. 
675,  678,  103  Pac.  176;  Crlm.  v.  Umbsen,  155 
Cal.  697,  702.  103  Pac.  178,  132  Am.  St  Rep. 
127. 
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[4]  The  deed  from  Stone  Company,  by 
which  the  plaintiff  acquired  his  Interest  to 
the  property  In  controversy,  was  totroduced 
in  evidence.  The  court  found  this  deed  to 
be  in  fact  a  mortgage.  This  finding  was 
based  upon  the  following  clause  In  the  deed : 

"This  deed  is  given  to  secure  cash  advances 
of  $761.72,  the  amount  of  the  consideration 
hereinbefore  named  on  the  propert7  hereinbe- 
fore named." 

There  were  also  to  evidence  assignments 
of  the  contracts  sued  upon,  which  assign- 
ments recited  tliat  th«  interest  of  the  as- 
signors in  the  contracts  and  In  the  property 
covered  thereby  were  tranaferred  to  the  as- 
signee, the  plaintiff  here.  Appellants  con- 
tend that,  even  though  the  above-quoted 
clause  to  the. deed  may  have  raised  a  doubt 
as  to  the  character  of  the  deed,  the  assign- 
ments nevertheless  conveyed  the  title  to  the 
property  absolutely,  and  that  a  considera- 
tion of  both  instruments  together  leaves  no 
doubt  as  to  the  intention  of  Che  parties  that 
the  full  and  Indefeasible  title,  subject  to  the 
contracts  of  purchase,  should  be  conveyed. 
The  holdtog  of  the  court  that  the  deed  was 
to  reality  a  mortgage  only  affects  the  rights 
of  the  cross-defendants  among  themselves. 
It  does  not  affect  the  rights  of  the  defend- 
ant and  cross-complainant,  who  is  the  re- 
spondent here.  The  Stone  Company  is  ob- 
jecting because  it  asserts  that  it  has  by  this 
deed  transferred  title  to  the  property  to  con- 
troversy to  the  other  appellant  De  Balros, 
and  that  by  the  decree  of  the, court,  the  con- 
tracts being  rescinded,  De  Balros  will  have 
the  title  to  the  property,  free  of  the  lien  of 
the  contracts,  and  Stone  Company  will  be 
comx)elled  to  return  to  the  defendant  the 
money  paid  by  him,  and  thus  Stone  Com- 
pany will  be  out  both  property  and  money. 
But  the  appellant  Stone  Company,  for  these 
very  reasons,  should  not  object  to  a  finding 
of  the  court  which  is  consonant  with  the 
protection  of  what  It  asserts  are  its  rights: 
for,  under  the  holdtog  of  the  court  that  this 
deed  was  merely  a  mortgage,  the  equity  to 
the  property  would  be  to  Stone  Company, 
and  upon  the  payment  of  the  advances  made 
by  De  Balros,  Stone  Company  would  have 
the  full  and  tree  title. 

Ai;gumeut  cannot  be  made  upon  this  ap- 
peal that  the  lights  of  the  cross-defendants 
are  not  adjusted  among  themselves  to  the 
decree.  The  cross-defendants  Joined  to  one 
answer  and  did  not  ask  the  court  to  litigate 
the  matter  of  their  rights  as  against  each 
other.  They  Joined  to  thdr  notice  of  appeal 
from  the  Judgment  for  the  defendant 
Their  respective  rights  are  matters  to  which 
the  resi)ondent  Is  not  concerned  to  any  way. 
The  cross-defendants  should  have  asked,  U 
they  desired,  a  determination  of  their  re- 
spective rights  among  themselves,  and  the 
one  considering  himself  aggrieved  by  such 
determtoatioa  should  have  appealed  there- 
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from,  making  the  other  cross-defendant  af 
respondent.  The  respondent  here  has  no  in- 
terest in  defending  the  right  of  either 
against  the  other.  In  so  far  as  the  Judg- 
ment affects  the  respondent  it  Is  proper.  He 
recovers  his  money  from  the  parties  to  whom 
he  has  paid  It;  hia  contracts  are  rescinded, 
and  the  title  of  the  property,  which  never 
y^ted  in  the  defepdant,  is  left  either  where 
It  was  before  the  contracts  were  entered  in- 
to, or  where  the  cross-defendants  by  their 
own  conveyances  have  placed  It  since  that 
time. 
The  judgment  is  affirmed. 

We  concur :  NOURSB,  J. ;  BRnTAIN,  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PEB  CURIAM.  The  petition  for  a  hear- 
ing in  this  court  is  denied. 

The  oplni<ni  of  the  District  Court,  In  an- 
swer to  the  appellants'  proposition  that  the 
defendant  was  not  entitled  to  rescind  the 
contract  wtille  he  was  himself  in  default  by 
nonpayment  of  installments  due  on  the  pur- 
chase price,  says  that — 

"The  vaidors  accepted  overdae  payments  from 
time  to  time  under  the  contracts,  and  thus 
waived  the  provision  that  time  was  of  the  ea- 
$enoe  of  the  oontractt."    (ItaUcs  ours.) 

The  language  we  have  italicized  is  not  a 
correct  statement  of  the  law  without  further 
qualification. 

[{]  Acceptance  of  overdue  installments  of 
the  price,  on  an  executory  contract  for  the 
sale  of  land,  waives  any  right  to  declare  a 
forfeiture  on  account  of  the  previous  fail- 
ures to  pay  when  due.  But  such  acceptance 
alone  does  not  change  the  terms  of  the  con- 
tract as  to  forfeiture  for  future  failures, 
nor  eliminate  the  provision  that  time  is  of 
the  essence  of  the  contract.  There  may  be 
conduct  and  acquiescence  by  the  vendor  suffi- 
cient to  justify  the  Inference  by,  a  court  as' 
a  matter  of  fact  that  the  vendor  has  waived 
the  conditions  of  a  contract  regarding  a  for- 
feiture, which  he  afterward  claims  the  right 
to  enforce,  and  when,  in  such  a  case,  the 
waiver  has  continued  untU  after  all  install- 
ments are  due,  the  condition  cannot  be  re- 
vived, except  by  notice  to  the  vendee.  Boone 
V.  Templeman,  158  Cal.  296,  ll6  Pac  047, 
139  Am.  St.  Rep.  120;  Stevhison  v.  Joy,  164 
Cal.  285,  128  Pac.  751;  Hayt  v.  Bentcl,  164 
Cal.  684,  130  Pac.  432;  American,  etc.,  Ca 
V.  Butler,  165  Cal.  519,  133  Pac.  280.  Ann. 
Caa  1916C,  44;  Myers  v.  'Winiams,  173  Cal. 
301,  159  Pac.  982.  But  none  of  these  cases 
holds  that  such  waiver  is  absolute,  or  that 
the  provision  cannot  be  revived  and  a  for- 
feiture produced  by  a  notice  requiring  per- 
formance within  reasonable  time. 

[8]  The  true  answer  to  the  proposition  of 


appellants,  above  stated.  Is  that  the  rule  it 
involves  applies  only  to  cases  where  a  rescis- 
sion is  sought  or  claimed  by  one  party  to  an 
executory  contract  on  the  ground  of  a  breach 
of  the  contract  by  the  other  party.  All  the 
cases  to  that  eflfect  are  of  ttiat  character. 
State  V.  McCauley,  15  Cal.  458;  Fairchlld, 
etc.,  Co.  V.  Southern,  etc.,  Co.,  158  Cal.\  273, 
110  Pac.  051;  Duncan  v.  Jeter,  5  Ala.  604, 
39  Am.  Dec.  342 ;  Hatton  v.  Johnson,  83  Pa. 
222;  Myers  v.  Gross,  59  111.  436;  Seymour 
V.  Bennett,  14  Mass.  266.  We  know  of  no 
case  which  holds  that  such  rule  applies  to  a 
case  where  the  vendee.  In  default  on  pay- 
ments due  on  the  contract,  seeks  to  avoid 
and  rescind  it  for  fraud  of  the  vendor  in 
procuring  its  execution,  or  for  mistake  in- 
ducing Its  execution.  Payment  by  the  ven- 
dee, after  discovery  of  the  fraud  or  mis- 
take, might  tend  to  show  a  waiver  thereof 
and  thus  defeat  an  attempted  rescission,  but 
a  refusal  to  pay  would  be  entirely  consistent 
with  the  right  of  the  vendee  to  rescind  for 
such  cause. 

ANGELLOTTI,  0.  J.,  and  SHAW,  LEN- 
NON,  LAWLOR,  WILBUR,  SLOANE,  and 
OLNEY,  JJ,  concur. 


AMERICAN    BOND    &    MORTQAfiE    CO.  V. 
LINDSAY  at  al.    (Civ.  3163.) 

(District   Court   of   Appeal,    Second    District, 
Division  2,  California.    April  14,  1920.) 

1.  Corporations  €=» 1 10— Defendant,  to  whom 
(took  was  Issued,  bat  who  transferred  It, 
proper  party  to  company's  suit  to  cancel. 

In  action  by  corporation  to  cancel  treasury 
stock  as  issued  in  exchange  for  other  stock,  in 
contravention  of  permit  granted  by  commis- 
sioner of  corporations  under  the  Investment 
Companies  Act,  or  Blue  Sky  Lew,  defendant 
held  neither  a  necessary  nor  a  proper  party,  so 
far  as  the  relief  sought  by  the  company  was 
concerned;  he  having  transferred  to  another 
defendant,  who  had  full  notice  and  knowledge 
of  all  facts  affecting  its  validity. 

2.  Appeal  and  error  €=>  1 073  (3)— Error  In 
Judgment  against  defendant,  not  a  proper 
party,  prejudicial  as  to  costs. 

Error  in  judgment  against  a  defendant,  who 
was  neither  a  necessary  nor  a  proper  party,  was 
prejudicial  in  so  far  as  the  judgment  held  such 
defendant  hable  for  costs. 

Appeal  from  Superior  Court,  Tjob  Angdea 
County;  Chas.  Wellborn,  Judge. 

Action  by  the  American  Bond  &  Mortgage 
Company,  a  corporation,  against  L.  tilndsay 
and  others.  EYom  the  Judgment  for  plaintiff, 
defendant  Lindsay  appeals.  Reversed  as  to 
such  deiendant,  and  cause  remanded,  for 
modification  of  Judgment  in  accordance  with 
the  opinion. 


C=»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Kef-Numbered  DlgeaU  and  Indexes 
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A.  L.  Abrahams,  of  Los  Angeles,  for  ai^- 
lant 

Clark  &  Plerson  and  Denis  Loewentbal, 
all  of  Los  Angeles,  for  respondent  American 
Bond  &  Mortgage  Co. 

FINIATSON,  P.  J.  This  Is  an  action  by  a 
California  corporation  to  cancel  an  issue  of 
certain  of  Its  shares  of  treasury  stock — 
shares  that  It  had  Issued  to  the  four  defend- 
ants, Lindsay,  Corbaley,  Maescher,  and  Mc- 
Kinney,  In  exchange  for  certain  shares  that 
they  owned  of  the  capital  stock  of  the  State 
Investment  Company.  The  theory  of  the 
complaint  Is  that  the  issue  of  plaintiff's  stock 
In  exchange  for  stock  of  the  State  Invest- 
ment Com()any  was  In  direct  contravention 
of  a  permit  that  had  been  granted  by  the 
commissioner  of  corporations,  and  that  there- 
fore, under  the  provUdons  of  the  Investment 
Companies  Act,  commonly  known  as  the  Blue 
Sky  Law  (St.  1913,  p.  715),  the  Issue  was  a 
nullity.  The  apped  Is  by  the  defendant 
Iilndsay. 

The  case,  as  presented  by  the  complaint 
and  found  by  the  court,  Is  substantially  as 
follows :  At  a  time  when  plalntUTs  board  of 
directors  was  dominated  and  controlled  by 
one  Pearson,  the  latter,  for  his  own  Illegal 
profit  and  g^,  caused  67,226  shares  of  plain- 
tiff's treasury  stock  to  be  issued  to  the  four 
above-named  defendants  in  exchange  for 
71,532  shares  of  the  capital  stodc  of  the  State 
Investment  Company,  that  theretofore  had 
been  Issued  to  and  were  thefi  owned  by  these 
four  defendants.  Of  the  57,226  shares  of 
plaintiff's  treasury  stock  so  Issued,  19,944 
were  Issued  to  defendant  Undsay.  Previous 
to  the  issue  of  the  57,226  shares,  and  pur- 
suant to  the  act  commonly  known  as  the  Blue 
Sky  Law,  plaintiff,  whose  capital  stock  waa 
divided  into  2,000,000  shares  of  the  par  value 
of  $1  each,  had  made  application  to  the  com- 
missioner of  corporaticms  for  authority  to  sell 
its  corporate  stock.  A  temporary  permit 
was  issued  by  that  ofilcer,  whereby  plaintiff 
was  authorized  to  issue  not  exceeding 
1,000,000  of  its  shares  "in  exchange  for  prop- 
erty, the  fair  and  reasonable  net  market  val- 
ue of  which  •  •  •  shall  •  •  •  equal  or 
exceed  110  per  cent,  of  the  par  value  of  the 
shares  Issued  therefor." 

It  is  alleged  in  the  complaint  and  found  by 
the  court,  In  substance  and  effect,  that  the 
value  of  the  State  Investment  Company's 
shares,  that  the  four  defendants  transferred 
to  plaintiff  In  exchange  for  its  57,226  shares 
of  treasury  stock,  did  not  exceed  63  per  cent, 
of  the  par  value  of  plalntUTs  capital  stock. 
Wherefore  plalntUt,  which,  since  the  ex- 
change, has  come  under  the  control  of  a 
board  of  directors  by  whom  the  whole  trans- 
action has  been  repudiated,  seeks  to  rescind 
tne  exchange  and  to  cancel  the  issue  of  its 
treasury  stock  as  a  void  Issue  under  the 
Blue  Sky  Law,  section  5  of  which  reads: 

UOP^IS 


"It  shall  be  unlawful  to  issue  any  security  to 
which  this  act  is  applicable  unless  a  certificate 
or  a  temporary  permit  authoriziiig  the  isHue 
thereof  shall  first  have  been  received  from  the 
commissioner  of  corporations  as  provided  in 
this  act." 

The  complaint  alleges,  and  the  court  finds, 
that  before  the  action  was  commenced  the 
19,944  shares  of  plaintiff's  treasury  stock 
that  it  had  issued  to  Lindsay  in  exchange  for 
shares  of  the  State  Investment  Company  had 
been  transfered  by  Lindsay  to  John  R.  Gard- 
iner, whot  though  made  a  party  defendant, 
was  not  served  with  summons  and  did  not 
appear  in  the  actltai.  It  further  is  found  by 
the  court  that,  at  all  times  since  the  transfer 
to  Gardiner,  the  19,944  shares  have  stood  in 
his  name  on  plalntUTs  books.  The  complaint 
also  alleges 'that  Gardiner  acquired  the  stock 
from  Lindsay  with  full  knowledgs  of  all  the 
facts  affecting  the  validity  of  its  issue. 
Plaintiff's  evidence  showed  without  conflict 
that,  when  the  action  was  commenced,  Lind- 
say had  no  interest  whatever  in  the  stock; 
he  having  theretofore  transferred  all  his  in- 
terest therein  to  Gardiner,  aa  we  have  stated. 
For  this  reason  Lindsay  moved  for  a  nonsuit. 
The  motion  was  denied. 

After  finding  the  facts  substantially  as  we 
have  stated  them.  Judgment  was  entered 
against  the  four  defendants,  Lindsay,  Corba- 
ley, Maescher,  and  McKiimey,  whereby  the 
court,  In  substance,  decreed:  (1)  That  the 
issue  of  the  shares  of  plainttfrs-  treasury 
stock,  which,  of  course,  included  the  19,944 
that  had  been  issued  to  Undsay  and  by  him 
transferred  to  Gardiner,  was  and  la  void ; 
(2)  that  plaintiff  cancel  said  issue  on  Its  rec- 
ords; (S)  that  defendant  Lindsay,  as  well  as 
his  codefendants  Corbaley,  Maescher  and  Mc- 
Kinney,  deliver  to  plaintiff  the  certificate  or 
certificates  evidencing  the  issuance  of  the 
b<,226  shares,  and  this  notwithstanding  Lind- 
say had  transferred  his  shares  to  Gardiner, 
in  whose  name  the  stock  then  stood  of  record 
on  plaintiff's  books;  and  (4)  that  plaintiff 
recover  its  costs.  From  that  Judgment  Lind- 
say has  taken  this  appeal. 

[1  ]  The  appeal  presents  a  number  of  inter- 
esting questions  arising  under  the  Blue  Sky 
Law,  which,  however,  It  will  not  be  neces- 
sary to  consider,  since  appellant  was  neither 
a  necessary  nor  a  proper  party  defendant, 
and  for  that  reason  alone  the  court  should 
have  adjudged  that  plaintiff  take  nothing  as 
against  Lindsay  and  that  he  recover  of  plain- 
tiff bis  costs.  The  stock  certificate  that  evi- 
denced the  issue  of  the  19,944  shares  to  Lind- 
say was  not  a  negotiable  Instrument;  and, 
moreover,  Gardiner,  according  to  plaintiff's 
complaint,  took  the  shares,  as  the  transferee 
of  Lindsay,  with  full  knowledge  of  all  the 
facts  affecting  the  validity  of  the  issue. 
Gardiner,  therefore,  cannot  possibly  have  any 
cause  of  action  against  Lindsay  for  damages, 
or  for  rtfmbuisement,  based  on  the  fact,  if  it 
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be  a  fact,  that  Lindsay  never  acquired  title 
to  the  stock.  Gardiner's  knowledge  of  The 
facts  precludes  any  possible  claim  that  bis 
vendor,  Lindsay,  Impliedly  warranted  the  ti- 
tle. 85  Cyc.  386 ;  Drelsbach  v.  Eekelkamp,  82 
N.  J.  Law,  726,  83  Atl.  175;  Ubby  v.  Pelham, 
30  Idaho,  614,  168  Pac  575,  concurring  opin- 
ion of  Justice  Morgan.  Appellant's  presence, 
therefore,  as  a  party  defendant,  was  not  nec- 
essary to  a  determination  of  any  controversy 
there  might  be  between  Gardiner  and  himself. 
There  was  no  basis  for  any  controversy  be- 
tweoi  them. 

[2T  So  far  as  the  relief  sought  by  plalntitr 
is  concerned,  appellant  was  neither  a  neces- 
sary nor  a  proper  party  defendant.  Plaintiff 
asked  that  the  issue  of  the  stock  be  canceled. 
For  that  purpose  (in  so  far  as  the  shares  is- 
sued to  Lindsay  are  concerned)  It  was  neces- 
sary to  have  Gardiner  only  before  the  court. 
Plaintiff  and  Gardiner  are  the  only  parties 
Interested  in  those  shares.  Appellant  had  no 
possible  interest  in  the  controversy;  there 
was  nothing  that  he  could  do,  or  be  com- 
pelled to  do,  that  could  ettect  a  cancellation 
of  the  invalid  Issue  of  plalntUTs  treasury 
stock ;  and  his  presence  as  a  party  defendant 
was  therefore  neither  necessary  nor  proper. 
Topping  V.  Van  Pelt,  Hoff.  Ch.  (N.  Y.)  545 ; 
Wright  V.  Day,  59  Misc.  Rep.  76,  111  N.  T. 
Supp.  1105;  Fairgate  Realty  Co.  v.  Drozda 
(Mo.)  181  S.  W.  398;  Campodonlco  v.  Gros- 
slnl,  66  Cal.  358,  5  Pac.  609.  For  this  reason, 
appellant's  motion  for  a  nonsuit  should  have 
been  granted.  However,  it  wiU  not  be  neces- 
sary to  remand  the  case  for  a  new  trial,  since 
the  findings  themselves,  because  they  disclose 
that  Lindsay  had  transferred  all  of  bis  shares 
to  Gardiner,  show  that  it  was  error  to  render 
Judgment  against  appellant ;  and  that  error, 
at  least  in  so  far  as  the  Judgment  adjudges 
.  appellant  liable  for  costs,  Is  prejudicial. 

The  Judgment  is  reversed  as  to  the  deftod- 
ant  Lindsay,  and  the  cause  remanded,  that 
the  Judgment  may  be  modified  in  accordance 
with  what  Is  here  said. 

We  concur:    SLOANE,  J.;    THOMAS,  J. 


FAIRMONT    CREAMERY    CO.   v.    LOS    AN- 
GELES ICE  &.  COLD  STORAGE  CO. 
(Civ.  3354.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  April  13,  1920.  Hear- 
ing Denied  by  Supreme  Court  June  10,  1920.) 

I.  Appeal  and  error  «=9|097( I)— Decision  on 
former  appeal  law  of  case. 
A  decision  on  a  former  appeal  of  the  same 
action  between  the  same  parties  is  binding  as 
the  law  of  the  case  on  retrial  in  so  far  as  the 
facts  on  retrial  correspond  with  those  on  the 
first  trial. 


2.  Factors  «=s52— Pledge  of  goods  by  broker 
valid  though  bill  of  lading  not  negotiable. 
Where  an  owner  of  eggs  shipped  a  car  to 
a  broker,  who,  on  obtaining  possession,  placed 
them  in  defendant's  wareliouse  and  obtained 
a  loan  on  pledge  of  the  eggs,  the  owner  cannot 
defeat  the  pledge  wMch  was  valid  against  it 
under  Civ.  Code,  §  2991,  there  being  nothing  to 
indicate  that  the  broker  did  not  have  title,  on 
the  ground  that  the  bill  of  lading  was  nonnego- 
tiable,  for,  even  if  defendant  pledgee  bad  ex- 
amined the  bill  of  lading,  it  would  not  have  dis- 
closed the  broker's  lack  of  title. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    L.  H.  Valentine,  Judge. 

Action  by  the  Fairmont  Creamery  Company 
against  the  Los  Angeles  Ice  &  Cold  Storage 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Henry  K.  Norton  and  Roy  V.  Rhodes,  both 
of  Los  Angeles,  for  appellant 

Sidney  J.  Parsons,  of  Los  Angeles,  for  re- 
spondent 

LANGDON,  P.  J.  This  is  an  appeal  by  the 
plaintiff  from  the  Judgment  against  it  ren- 
dered in  an  action  for  conversion  of  a  carload 
of  eggs.  When  the  action  was  first  tried, 
Judgment  was  rendered  for  the  plaintiff,  from 
which  Judgment  the  defendant  appealed.  Up- 
on the  appeal  the  Judgment  was  reversed. 
The  decision  upon  the  first  appeal  Is  reported 
In  33  Cal.  App.  414,  165  Pac.  568.  The  case 
was  then  retried,  resulting  in  a  Judgment  for 
the  defendant  from  which  Judgment  this  ap- 
peal is  prosecuted. 

The  important  facts,  as  stated  on  the  first 
appeal,  also  appear  from  the  present  record 
and  are  as  follows: 

On  June  17,  1913,  one  Fred  F.  Lambourn 
was  engaged  in  business  at  Los  Angeles  as  a 
broker  selling  merchandise  on  b^aif  of  con- 
signees and  also  as  a  dealer  in  mercliandise 
on  his  own  account  He  had  been  in  business 
for  several  years.  In  August  1913,  he  was 
adjudged  a  bankrupt.  The  plaintiff  was  en- 
gaged in  the  produce  business  at  Omaha,  Neb., 
and  had  been  doing  business  with  Lambourn 
as  a  broker  since  April,  1011.  On  June  6, 
1913,  Lambourn  tdegraphed  plaintiff  that  he 
bad  sold  a  car  of  eggs.  The  telegram  was  as 
follows: 

"Sold  car  candled  current  receipts  fifty-three 
and  over  small  dealers  eighteen  cents  track. 
Wife  car  number  and  when  can  ship.'' 

On  June  7,  1913,  the  plaintiff  shipped  the 
carload  of  eggs  thus  ordered  and  made  the 
consignment  directly  to  and  in  the  name  of 
Lambourn.  The  car  arrived  at  Los  Angeles 
on  June  17, 1913.  When  the  merchandise  was 
shipped  from  Omaha  a  bill  of  lading  therefor, 
showing  the  shipment  from  plaintiff  to  Lam- 
bourn, was  received  from  the  railroad  com- 
pany, and  was  mailed  by  the  plaintiff  to  Lam- 
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bODrn.  According  to  tbe  teetlmony  of  plaln- 
tUTs  sales  manager,  this  was  done  tbat  LAm- 
bourn  "might  obtain  possession  of  the  eggs  for 
the  purpose  of  making  delivery  to  the  various 
parties  to  whom  he  had  sold  as  onr  broker." 
At  tbe  same  time  tbe  plaintiff  forwarded 
through  the  Omaha  National  Bank  to  tbat 
bank's  correspondent  In  Iios  Angeles  a  draft 
on  Lamboum  for  $2,160,  the  purchase  price 
of  the  egga.  The  draft  was  not  paid.  On 
June  17, 1013,  Lamboum  informed  the  super- 
intendent of  the  defendant  that  be  bad  a  car 
of  eggs  and  wanted  a  loan  upon  it  l%e  eggs 
were  taken  into  the  possession  of  the  defend- 
ant and  placed  In  its  warehouse,  and  defend- 
ant Issued  to  Liamboum  a  warehouse  receipt 
therefor.  Thereupon,  on  the  same  day,  the 
defendant  loaned  to  Lambourn  $2,300,  taking 
his  note  therefor,  together  with  an  agreement 
pledging  the  car  of  eggs  to  the  defendant  as 
collateral  security  for  the  payment  of  the 
note  and  any  other  liability  or  liabilltlea  of 
Lamboum  to  the  defendant,  "due  or  to  be- 
come due  or  that  may  be  hereafter  contract- 
ed." In  making  this  loan  the  defendant  made 
no  special  Inquiry  as  to  the  ownership  of  the 
merchandise  and  did  not  see,  or  ask  to  see,  the 
bill  of  lading.  It  simply  accepted  Lamboum's 
statement  that  he  owned  the  car  of  eggs.  It 
had  no  knowledge  concerning  tbe  ownership 
of  the  property.  On  September  10,  1918  (aft- 
er the  bankruptcy  of  Lambourn),  the  defend- 
ant sold  the  eggs  for  $2,880.  On  September 
24,  1913,  tbe  plaintiff  made  a  demand  for  the 
same  upon  the  defendant,  claiming  to  be  the 
sole  owner,  and  offered  to  pay  storage  charges 
on  the  eggs.  Upon  these  facts  (the  statement  of 
which  is  taken  from  tbe  opinion  rendered  up- 
on tbe  first  appeal),  all  of  which  also  appear 
dearly  from  the  record  now  before  us,  the 
District  Court  of  Appeal  for  the  Second  Ap- 
pellate District,  on  April  14,  1917,  decided 
that  Lamboum  was  a  factor,  and  as  such  had 
ostensible  authority  to  deal  with  the  goods  of 
tbe  principal  as  with  his  own  in  transactions 
with  iKrsons  not  having  notice  of  the  actual 
ownership.  Civ.  Code,  |§  2026,  2369.  The  ap- 
pellate court  also  decided  that  section  2991  of 
the  Civil  Code  was  applicable  to  the  facts 
shown ;  that  tbe  eggs  were  con^gned  to  Lam- 
boum to  be  transferred  by  him  to  the  pur- 
chaser of  the  same;  and  that  "In  the  mean- 
time they  could  not  be  Identified  as  belonging 
to  any  purchaser,  and  the  property  remained 
in  peesession  of  Lamboum  for  the  purpose  of 
making  those  transfers."  The  opinion  upon 
tbe  first  appeal  continilee  further: 

"Counsel  for  respondent  further  suggests  the 
fact  tliat  the  defendant  did  not  inquire  of  Lam- 
boum as  to  the  form  of  the  bill  of  lading,  and 
never  saw  that  document  until  the  day  of 
the  trial.  Therefore,  they  say,  that  as  to  them 
Lamboum  had  mere  posaession,  and  that  ap- 
pellant cannot  in  any  -sense  be  said  to  be  a 
pledgee  who  received  the  property  is  good 
faith  in  the  ordinary  course  of  business.  We 
think  that  it.tm-.sot  necessary  for  appellanti 
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to  examine  the  bill  of  lading.  By  acting  upon 
the  assumption  that  Lamboum  had  such  bill  of 
lading  a^d  without  examining  the  same  for 
itself,  appellant  took  the  risk  that  he  might 
not  have  any  such  document  in  his  possession. 
But  since  he  did  have  it,  the  case  is  the  same 
as  if  appellant  had  examined  it  and  relied  dpon 
the  evidence  obtained  by  its  own  inspection." 

[1]  In  so  far  as  tbe  facts  are  substantially 
the  same  upon  the  second  appeal  as  upon  the 
first  appeal  the  decision  upon  the  first  appeal 
Is  the  law  of  this  case.  However,  appellant 
urges  upon  our  attention  two  additional 
points  in  the  evidence  upon  tbe  second  trIaL 
It  states  them  to  be: 

"(1)  That  Lamboum  had  a  bond  up  with  the 
railroad  company  so  that  he  might  obtain  cars 
withoat  showing  a  bUl  of  lading  and  going 
through  the  usual  course  of  business. 

"(2)  Lamoreaux,  superintendent  of  cold  stor- 
age for  the  defendant,  testified  that  the  board 
of  directors  of  the  L.  A.  Ice  &  Cold  Storage 
Company  had  adopted  a  policy  of  transacting 
business,  such  as  was  done  in  tliis  case  witt) 
Lamboum,  with  only  regular  customers  and 
not  with  strangers.  And  further  he  testified 
to  the  effect  that  the  reason  that  they  did  not 
call  for  the  bill  of  lading  or  some  indicia  of 
ownership  in  taking  these  goods  as  pledge  for 
the  loan,  was  because  they  relied  upon  the 
fact  that  they  were  dealing  with  an  old  cus- 
tomer." 

[2]  It  is  contended  that,  as  tbe  bill  of  lad- 
ing was  not  made  "to  order"  and  was  not  ne- 
gotiable, therefore  this  fact  would  have  put 
tbe  defendant  upon  notice  If  It  had  examined 
the  same.  We  find  no  mralt  In  this  conten- 
tion. The  plaintiff  consigned  the  goods  di- 
rectly to  Lambourn,  and  the  tdll  cX  lading 
designated  him  as  the  consignee.  It  Is  true 
that,  as  between  tbe.  plaintiff  and  Lambourn, 
this  bill  of  lading  transferred  only  the  right  to 
the  possession  of  the  goods  and  not  tbe  full 
title,  but  it  Is  this  very  iwssession  for  tbe  pur^ 
pose  of  transferring  title  to  others  which  Is 
the  basis  of  a  pledgee's  rights  under  section 
2991  of  tbe  Civil  Coda  It  is  tme  that  be- 
cause tbe  bill  was  nonnegotlable  Lambourn 
was  obliged  to  wait  until  he  secured  posses- 
sion of  the  goods  before  pledging  them.  If 
tbe  bUl  had  been  negotiable,  be  could  have 
dealt  with  it  before  the  goods  arrived  and 
cut  off  all  equities;  but  he  did  not  attempt 
to  do  this.  He  did  not  negotiate  the  bill.  He 
waited  until  the  goods  arrived  and  properly 
secured  possession  of  them,  because  the  eggs 
were  billed  to  him.  If  the  defendant  had  ex- 
amined the  bUl  of  lading,  it  would  have  dis- 
covered nothing  wblcb  would  have  militated 
against  Its  rights  under  section  2991,  Civil 
Code.*  The  bill  of  lading  merely  showed  that 
Lamboum  was  entitled  to  tbe  possession  of 
the  eggs.  The  limited  purpose  of  the  posses- 
sion did  not  appear  from  tbe  bill  of  lading, 
and  was  enforceable  only  as  between  tbe 
plaintiff  and  Lamboum,  or  parties  having 
knowledge  of  the  factSt    Tbe  plaintiff  could 
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have  protected  Itself  fully  by  attaching  the 
bill  of  lading  to  the  draft  which  It  s^nt  to  the 
bank  for  collection.  It  did  not  choose  to  do 
this. 

The  matter  of  the  effect  of  the  nonnegotia- 
bility  of  the  bill  of  lading  Is  argued  by  appel- 
lant to  several  connections,  but  the  discussion 
herein  disposes  of  the  matter  in  Its  various 
applications.  The  other  matter  urged  by  the 
appellant  we  consider  to  be  without  merit 

The  Judgment  la  afBrmed. 

We  concur:    BBITTAIN,  J.;  NOUfiSB,  J. 


ZARTARiAN   V.  ZARTARIAN.    (Cfv.   3184.) 

(District   Court   of  Appeal,    Second   District, 
Division  2,  California.    April  12,  1920.) 

1.  Divorce  «=337 (6)— Decree  cannot  be  based 
on  cross-complaint  for  cause  of  action  not 
aoorued. 

No  divorce  can  be  based  on  defendant  wife's 
cross-complaint  for  desertion  where  such  cause 
of  action  had  not  accrued,  under  Civ.  Code,  § 
107,  either  at  the  time  of  the  filing  of  plaintiff 
husband's  complaint  or  of  the  wife's  cross- 
complaint 

2.  Divorce  9=393(3)— Complaint  or  oross-eom* 
plaint  must  allege  effects  of  onieity. 

A  complaint  or  cross-complaint  for  divorce 
for  cruelty  must,  under  Civ.  Code,  §  94,  al- 
lege either  that  the  cruelty  resulted  in  bodily 
harm,  or  injury  to  health,  or  in  a  reasonable 
fear  of  one  or  the  other. 

Appeal  frcnn  Superior  Court,  Los  Angeles 
County;  X  P.  Wood,  Judge; 

Action  by  Markar  H.  Zartarlan  agatost 
Agavnle  Zartarian.  P^om  Judgment  for 
platotUf  granttog  divorce,  defendant  appeals. 
Beversed. 

Flo'rence  L.  Stephens,  of  Loa  Angeles,  for 
appellant 

A.  M.  Astor,  of  lios  Angeles,  for  respondent. 

THOMAS,  J.  In  this  action  plaintiff  sought 
a  divorce  from  the  defendant  on  tyro  grounds 
— cruelty  and  desertion.  Defendant  by  her 
answer  denied  the  material  allegations  of  the 
complaint 

Defendant  also  served  and  iiled  a  cross- 
complatot,  to  which  it  is  alleged,  among  other 
tbtogs,  that  for  a  long  time  after  the  mar- 
riage of  the  parties  hereto  they  lived  together 
to  Boston,  Mass.,  durtog  which  time  platotlff 
carried  on  and  matotained  a  prosperous  shoe- 
repairing  bustoess  in  that  dty ;  that  dpring 
such  time  plaintiff  upon  several  occasions  ran 
away  and  left  defendant,  and  that  he  finally 
sold  the  business  for  $1,500,  and,  taktog  such 
sum,  together  with  some  $3,000  which  he  had 
to  the  bank  at  that  time,  left  "and  came  to 


California,  dty  of  Los  Angeles,"  at  wblch 
place  he  bought  out  a  grocery  bustoess;  that 
some  time  after  platotlff's  departure  from 
Boston,  defendant,  learntog  his  whereabouts, 
"followed  the  plaintiff  to  the  dty  of  Los 
Angeles  about  November  15,  1915,  and  there 
effected  a  recondliation,  and  lived  vrlth  said 
platotifl  up  to  the  very  day  of  February  12, 
1916,  to  the  dty  of  Los  Angeles" ;  that  plato- 
tlff and  defendant  carried  on  said  grocery 
bustoess  together,  but  finally  determined  that 
it  was  not  paying,  whereupon  they  dedded 
to  sell  out  at  which  time  It  was  understood 
that  both  of  them  would  return  to  Boston; 
that  at  platotlff's  persuasion  defendant  pre- 
ceded platotiff  to  Boston,  leavtog  Los  Angeles 
on  February  12,  1916,  to  accordance  with  the 
understanding  arrived  at,  fuUy  believtog  that 
she  would  be  followed  by  her  husband  as  soon 
as  he  sold  out  the  bustoess ;  that  the  business 
was  in  fact  subsequently  sold  by  platotiff,  and 
that  plaintiff  did  not  go  to  Boston  as  agreed, 
but  rematoed  to  Los  Angeles,  there  opening 
up  a  shoe-repalrtog  bustoess ;  that  defendant 
took  sick  while  to  Boston  after  so  retumtog 
to  that  city  from  Los  Angeles,  and  that  she, 
"betog  without  means,  was  imable  to  return 
to  Los  Angeles,  and  was  compelled  to  rem  a  to 
in  Boston";  that  later  money  was  furnished 
her  by  friends,  and,  so  aided,  she  returned 
to  Los  Angeles  to  December,  1918,  but  that 
"on  November  11,  1916,  while  the  defendant 
was  to  the  dty  of  Boston,  waiting  for  plato- 
tiff to  come  on,  the  platotiff  hereto  filed  a 
suit  for  divorce,  to  the  dty  of.  Los  Angeles, 
against  the  defendant  hereto,  on  the  grounds 
of  desertion."  Then  follows  a  recitation  of 
facts  showing  that  platotlff's  net  earntogs 
from  his  ahoe-repalrtog  bustoess  were  "about 
$50  per  week,"  and  "that  by  their  united 
efforts  they  had  acquired  about  $5,000  to  cash 
before  coming  to  Los  Angeles,"  but  that  the 
whole  amount  thereof  was  to  plaintiff's 
dharge.  It  Is  further  shown  by  the  cross- 
complatot  that  the  Issue  of  the  marriage  of 
the  parties  hereto  "was  one  daughter,  eight 
years  old" ;  that  while  defendant  was  sick  to 
Boston,  having  no  money  with  which  to  pro- 
vide for  said  daughter,  she  sent  the  dilld, 
through  the  assistance  of  a  mutual  friend,  to 
plaintiff  hereto  to  Los  Angeles,  to  be  cared 
for  by  him,  and  that  plaintiff  placed  the  said 
child  to  the  Orphanage  Home  at  Santa  Mon- 
ica, CaL  Cross-complatoant,  to  conclusion, 
alleges  that  she  is  wholly  dependent  upon 
her  own  labor  and  the  charity  of  her  friends 
for  support;  that  platotiff,  stoce  defendant's 
return  to  California  upon  recovery  of  her 
health,  has  refused  to  Inform  her  of  the 
child's  whereabouts,  and  refuses  to  live  or 
cohabit  with  her ;  and  that  he  has  threatened 
her  life,  and  refuses  to  provide  for  her  to  any 
way  or  to  allow  her  to  return  to  lUs  house. 
Then  follows  a  prayer  for  Judgment  on  the 
cross-complatot  asktog:    (1)  for  a  division  of 
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the  common  i^'operty ;  (2)  Cbat  plaintiff  be  re- '  tbe  allegations  of  defendant's  cross-complaint 
strained  from  disposing  of  or  in  an;  way  in-  { and  the  issues  raised  by  the  answer  thereto 
cumbering  the  said  shoe-repairing  business,  or  j  and  tbe  relief  sought  by  the  defendant  the 
the  said  $5,000,  and  from  taking  away  the  court  adjudged  and  decreed  that  a  decree  of 


said  child;  (3)  $15  per  week  permanent  ali- 
mony for  the  separate  maintenance  of  herself 
and  child;    (4)  for  sui^rt  during  tbe  pen' 


divorce  be  granted  to  the  defendant  against 
plaintiff" — granting  custody  of  the  child  to 
plaintifT — the  only  pleadings  pertinent  to  this 


dency  of  the  action,  as  the  court  might  deem  appeal,  since  plaintiff  was  denied  relief  on  his 


proper ;  (5)  attorney's  fees  and  costs ;  aild  (6) 
for  general  relief. 

Plaintiff,  by  his  answer  to  defendant's 
cross-complaint,  denies  some  of  the  material 
allegations,  and  sets  up  the  defense  that  "be 
is  now  and  has  beeaa  working  for  his  brother 
for  $8  per  week,"  and  that  that  is  all  he  earns. 
<  On  the  issues  thus  presented  the  case  was 
tried.  Findings  were  specifically  waived  by 
the  parties.  There  is  some  doubt  as  to  wheth- 
er this  can  be  legally  done ;  but  that  point  Is 
not  before  as,  and  we  therefore  refrain  from 
any  discussion  thereunder.  Omitting  formal 
parts,  the  following  judgment  was  entered: 

"Therefore  it  is  ordered,  adjudged,  and  de- 
creed that  a  decree  of  divorce  be  granted  to  the 
defendant  against  the  plaintiff;  that  when  one 
year  shall  have  expired  after  the  entry  of  this 
interlocutory  judgment  a  final  judgment  and  de- 
cree aball  be  entered,  granting  a  divorce  herein, 
wherein  and  whereby  tbe  bonds  of  matrimony 
existing  between  said  plaintiff  and  said  defend- 
ant shall  be  dissolved,  and  at  tbat  time  the 
court  Shan  grant  snch  other  and  further  reUef 
as  may  be  necessary  to  complete  disposition  of 
this  action.  It  is  further  adjudged  that  the  mi- 
nor child  of  the  parties,  named  Alice  Zartarian, 
shall,  until  the  further  order  of  the  conrt,  be  in 
the  custody  of  the  plaintiff,  and  the  plaintiff  is 
directed,  until  the  further  order  of  the  court, 
to  keep  and  maintain  said  child  at  the  Los 
Angeles  Orphans'  Home,  at  815  El  Centro  Ave., 
Los  Angeles,  Cal." 

The  appeal  is  on  the  judgment  roll  alone, 
and  "from  that  part  of  tbe  interlocutory  judg- 
ment rendered  by  tbe  above-named  court  In 
the  above-entitled  action,  and  herein  entered 
on  the  10th  day  of  December,  1917,  which 
ordered,  adjudged,  and  decreed  tbat  a  decree 
of  divorce  be  granted  to  the  defendant  herein 
against  tbe  plaintiff  herein,  but  denied  the 
tbe  prayer  of  the  defendant  herein  for  ali- 
mony and  separate  maintenance  of  herself 
and  minor  child,  and  which  further  adjudged 
tbat  tbe  custody  of  said  minor  child,  named 
Alice  Zartarian,  be  glv^i  to  plaintiff." 

[1,  2]  Three  groxmds  are  urged  by  appellant 
for  the  reversal  of  tbe  judgment:  •  (1)  Tbat 
tbe  judgment  is  not  supported  by  the  plead- 
ings ;  (2)  tbat  tbe  court  erred  in  granting  re- 
lief Incontdstent  with  the  case  made  by  tbe 
pleadings  and  embraced  wltbin  tbe  lames ; 
and  (3)  tbat  the  court  erred. in  rendering  a 
judgment  for  divorce  In  favor  of  the  defend- 
ant. 

Appellant  urges  In  support  of  the  first  point 
that,  the  trial  court  having  found  from  the 
evidence  that  plaintiff  was  not  entitled  to  a 
divorce  from  defendant,  "but  in  the  face  of 


pleadings,  are  defendant's  cross-complaint 
and  plaintiff's  answer  thereto,  as  well  as  the 
Interlocutory  judgment  It  also  is  urged  that 
the  cross-complaint  does  not  state  a  cause  of 
action  "on  the  ground  of  desertion,  or  any 
ground." 

With  tbla  view  we  are  In  full  accord. 
If  tbe  cross-complaint  is  Intended  to  allege 
facts  upon  which  to  base  a  cause  of  action 
for  desertion  or  willful  neglect,  and  even 
though  we  concede,  without  so  holding,  that  it 
does,  yet  It  conclusively  appears  upon  its  face 
that  no  divorce  can  be  based  thereon,  because 
such  cause  of  action  had  not  accrued,  either 
at  the  time  of  the  filing  of  plaintiff's  com- 
plaint or  defendant's  cross-complaint.  Sec- 
tion 107,  Civ.  Code.  On  the  other  hand,  if  the 
facts  alleged  in  the  cross-complaint  be  true — 
and  for  our  present  purposes  we  must  so  as- 
sume— still  we  are  of  the  opinion  that  the 
cross-complaint  fails  to  allege  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
plaintiff  for  extreme  cnidty,  as  contemplated 
by  section  94  of  tbe  Civil  Code. 

"The  particular  facta  relied  on  as  constituting 
cruelty  should  be  set  forth  in  detail ;  it  is  not 
sufficient  to  allege  cruelty  in  general  terms,  as 
in  the  language  of  the  statute.  However,  every 
act  complained  of  need  not  be  specifically  de- 
scribed ;  it  is  enough  if  sufficient  facts  are  al- 
leged to  establish  legal  cruelty  as  a  ground  for 
divorce.  •  *  •  The  acts  of  cruelty  should  be 
alleged  with  reasonable  certainty  as  to  time 
and  place.  However,  the  exact  day  and  place 
of  tbe  occurrence  of  each  particular  act  need 
not  be  alleged;  and  where  the  conduct  com- 
plained of  is  continued  and  not  confined  to  any 
particular  time  or  locality,  a  specific  allegation 
of  time 'and  place  is  impracticable  and  should 
not  be  required.  •  •  •  Since,  to  constitute  a 
ground  lor  divorce,  cruelty  must  result  either  in 
bodily  harm  or  injury  to  tbe  health  or  a  rea- 
sonable fear  of  one  or  the  other,  either  one  or 
the  other  of  the$e  effeett  of  the  fnitoondmct  on 
the  complamant  vnut  he  alleged."  (Italics  ours.) 
14  Cyc.  667  et  seq. ;  Maloof  v.  Maloof,  176  Cal. 
571,  166  Pac.  330;  MacDonald  v.  MacDonald, 
155  Cal.  665,  102  Pac.  927,  25  L.  R.  A  (N.  S.) 
45;  Smith  v.  Smith,  124  Cal.  651,  57  Pac.  673; 
Nelson  v.  Nelson,  18  Cal.  App.  602,  123  Pac 
1099;  Ryan  v.  Ryan,  33  Mont-  406,  84  Pac. 
494;  Claunch  v.  Claunch  (Tex.  Civ.  App.)  203 
S.  W.  930. 

There  is  nothing  in  the  cross-complaint  now 
imder  consideration  which  brings  It  within 
the  provisions  of  tbe  rule  just  quoted,  and 
particularly  does  it  contain  no  allegation 
bringing  it  within  the  portions  which  we  have 
italicized.  There  being  no  such  allegation, 
then  it  is  clear  tbat  no  evidence  could  legally 
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be  received,  evea  If  ofFered,  in  support  of  such 
contention. 

Nothing  is  contained  In  the  Judgment  roll 
before  us  upon  which  the  Judgment  appealed 
from  may  And  support  This  being  true,  It 
becomes  unnecessary  to  discuss  any  other 
point  raised. 

Judgment  reversed. 


We      concur: 
SLOAKE,  J. 


FINIiA-XSON,      P.      J.; 


DIBBLE  V.  SAN  JOAQUIN  LIGHT  &  POW- 
ER CORPORATION  et  al. 
(CIv.  3317.) 

(District  Court  of  As>peaX,  First  District,  Diri- 
sion  1,  California.  April  14,  1920.  Hearing 
Denied  by  Supreme  Court  June  10,  1920.) 

i.  Negilgenoe  «s>l34(l)  —  EvIdenoe  held  to 
make  prima  faole  ease  for  owner  of  grain  de- 
stroyed by  Are. 
In  an  action  for  destruction  of  grain  by  fire, 
evidence  heli  to  make  a  prima  fade  case  for 
plaintitC  calling  upon  defendants  to  rebut  the 
necessary   inferences   arising   from   the   testi- 
mony. 

2.  Master  and  servant  «=9330(3)  —  EvIdenoe 
held  to  show  relationship  of  prinolpal  and 
agent  between  defendants  and  workmen  who 
set  fire. 
In  an  action  for  destruction  of  grain  by 
fire,  evidence  held  to  make  a  prima  facie  show- 
ing of  the  existence  of  the  relationship  of  prin- 
cipal and  agent  between  the  corporate  defend- 
ants and  the  workmen  on  their  power  line  who 
started  the  fire,   adequate  in  the   absence   of 
evidence  to  the  contrary  to  support  findings  that 
ich  relation  existed. 


Master  and  servant  e=>6  —  Performance  of 
work  for  another  prima  facie  evidence  of  em- 
ployment 

The  fact  that  one  is  performing  work  and 
labor  for  another  is  prima  fade  evidence  of 
employment,  and  supports  the  presumption  that 
such  person  is  the  employe  of  such  other,  in  the 
absence  of  evidence  to  the  contrary. 

4.  Negilgenoe  «=s>l34(t0)  —  EvIdenoe  held  to 
show  that  lire  was  communicated  from  power 
companies'  right  of  way. 

In  an  action  against  power  companies  for 
destruction  of  grain  by  fire  set  on  their  right 
of  way,  evidence  held  sufficient  to  justify  finding 
that  the  flames  were  communicated  by  a  fire 
which  originated  on  the  companies'  right  of 
way,  and  which  had  origin  in  some  instrumen- 
talilT  used  by  their  employes. 

5.  Negligence  <s=>2l— Employes  of  power  com- 
panies negligent  In  not  extinguishing  fire  on 
right  of  way. 

The  employes  of  power  companies  were 
guilty  of  gross  negligence  in  not  properly  con- 
trolling and  extinguishing  a  fire  on  the  right 
of  way  occupied  by  a  power  line  in  proximity 


to  a  field  of  ripened  grain  when  their  attention 
was  directed  by  a  passerby  to  the  probability  of 
its  spreading. 

6.  Appeal  and  error  Q=s996— Appellate  court 
cannot  set  aside  findings  supported  by  Infer- 
ences from  faots  proved. 

It  is  not  within  the  power  of  the  appellate 
court  to  disregard  or  set  aside  findings  of  the 
trial  court  supported  by  inferences  founded  on 
facts  proved. 

7.  Assignments  €=>2^— Chose  In  action  arising 
'  from  violation  of  property  right  or  from  obli- 
gation or  contract  assignable. 

Under  Civ.  Code,  §  954,  a  chose  in  action 
arising  out  of  either  the  violation  of  a  right  of 
property,  or  out  of  an  obligation  or  contract, 
is  assignable. 

8^.  Negligence   ®=>i 06— Insurer   of   grain    de- 
stroyed by  Are  not  necessary  party  to  own- 
er's action  against  parties  at  fault. 
It  was  not  necessary  that  the  insurance 
company  which  paid  an  owner  of  grain  for  its 
destruction  by  fire  through  the  negligence  of 
power  companies  should  have  been  joined  in 
the  owner's  Action  against  the  companies  either 
as  plaintiff  or  defendant. 

0.  Pleading     «=»!  i— Reassignment  by  Insurer 
of   rights   under  subrogation   to   owner  of 
standing  grain  destroyed  did  not  need  to  be 
pleaded. 
The  owner's  insurer  has  merely  a  cause  of 
action  arising  by  subrogation  or  equitable  as- 
signment through  settling  a  loss,  by  fire  occa- 
sioned by  negligence  of  another,  and  such  assign- 
ment and  the  reassignment  by  the  insurer  to  th* 
owner  are  probative  matters  having  no  place  in 
the  owner's  complaint  against  the  wrongdoer. 

Appeal  from  Superior  Court,  Fresno 
County;    George  E.  Church,  Judges 

Action  by  A.  L.  Dibble  against  the  San 
Joaquin  Liight  &  Power  Corporation,  a  cor- 
poration, and  the  Midland  Counties  PubUc 
Service  Corporation,  a  corxwratlon.  From 
judgment  for  plaintifl,  defendants  appeal. 
Affirmed. 

Short  &  Sutherland  and  Carl  E.  Lindsay, 
all  of  Fresno,  for  appellants. 

Goodfellow,  Eells,  Moore  &  Orrlck  and 
Geo.  E.  Ford,  all  of  San  Francisco,  for  re- 
spondent. 

WASTE,  P.  J.  This  is  an  appeal  by  the 
defendants  from  a  judgment  awarding  plain- 
tiff damages  for  the  destruction  by  fire  of 
certain  grain  belonging  to  him,  caused 
through  the  negligence  of  the  defendants. 
The  case  was  tried  before  the  court  without 
V.  Jury.  It  was  stipulated  that,  if  judgment 
tvent  against  one  of  the  defendants,  it  might 
be  entered  against  both  of  them.  At  the 
conclusion  of  plaintiff's  case,  the  defendants 
moved  for  a  nonsuit.  The  motion  was  de- 
nied, whereupon  the  defendants  declined  to 
offer  any  evidence.    Tlie  findings  of  the  trial 
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court  followed  tbe  allegatioas  of  the  com- 
plaint In  seeking  a  reversal  of  the  judg- 
ment the  appellants  urge  two  grounds: 
First  the  insufficiency 'of  the  evidence  to  Jus- 
tify the  findings,  and  the  judgment  based 
thereon;  and,  second,  that  tbe  plaintiff  is 
not  the  real  party  in  Interest  in  this  action, 
at  least  to  the  amount  of  $3,025.60. 

It  Is  admitted  that  the  plaiutUC  was  tbe 
lessee  of  certain  lands  upon  which  he  had 
grown  a  crop  of  wheat  and  barley.  Tbe  de- 
fendants owned  and  maintained  a  right  of 
way,  adjacent  to  tbe  land  of  plaintiff,  over 
which  it  operated  a  power  line.  Fr«»u  the 
testimony  of  Mic.  McCabe,  who  was  called 
as  a  witness  on  behaU  of  the  plaintiff,  It 
appears  that  on  the  afternoon  of  June  8, 
1915,  be  was  i)asslng  along  the  county  road, 
which  was  located  a  few  feet  westerly  from 
tbe  power  line.  Two  men,  Scbultz  and 
Moore,  were  at  that  time  in  view.  One  of 
them  was  in  the  act  of  descending  from  one 
of  tbe  poles,  supporting  tbe  power  line,  while 
the  other  was  on  tbe  ground  near  tbe  foot 
of  tbe  pole.  A  team  and  wagon,  which  Mc- 
Cabe identified  as  belonging  to  tbe  defend- 
ant power  corporation,  was  standing  nearby. 
A  small  fire,  three  or  four  feet  across,  was 
then  burning  in  tbe  tall,  thick,  dry  grass 
which  extended  to  plaintiff's  field,  a  distance 
of  about  200  feet,  and  in  which  plaintiff's 
grain  was  standing  and  ready  for  tbe  har- 
vest Tbe  wind  was  at  that  time  blowing 
from  tbe  fire  in  tbe  direction  of  plaintiff's 
field.  About  20  feet  from  the  place  where 
tbe  fire  was  burning,  and  so  situated  that 
the  wind  would  carry  sparks  from  It  toward 
the  fire,  McCabe  observed  a  fire  pot,  with 
what  seemed  to  be  coals  of  fire  In  it  What 
appeared  to  be  a  torch,  such  as  Is  used  by 
plumbers,  was  lying  just  where  tbe  blaze 
was  starting.  The  fire  at  tbls  time  could 
have  been  readily  extinguished.  When  Mic- 
Cabe  approached,  the  two  men  were  stand- 
ing near  it  with  sacks  or  cloths  in  their 
hands.  McCabe  said,  "Boys,  If  'yon  ain't 
careful,  you  wUl  have  a  big  fire  here  on 
your  bands,"  to  which  one  of  the  men  re- 
plied, "Never  mind,  partner,  we  will  attend 
to  tbe  fire."  Ndther  of  the  men,  however, 
made  any  attonpt  to  extingitlsh,  or  stay, 
tbe  spread  of  tbe  flames,  which,  owing  to  an 
increasing  wind,  almost  Immediately  Spread 
rapidly  until  they  reached  and  consumed 
plaintiff's  grain. 

[1]  It  Is  tbe  contention  of  tbe  appellants 
that  this  evidence  was  wholly  insufficient  to 
prove  that  the  fire  In  question  was  started 
by  tbe  negligence  of  tbe  defendants,  or  that 
it  was  permitted  to  spread  and  reach  the 
grain  upon  plaintiff's  land,  because  of  any 
carelessness  whatever  on  the  part  of  defend- 
ants, or  either  of  them.  We  are  of  tbe 
opiol<«,  bowever,  that  tbe  plaintiff  made 
out  such  a  prima  fade  case  as  called  upon 
the  defendants  to  rebut  tbe  necessary  infer- 


ences arising  from  tbe  testimony,  and  that 
tbe  motion  for  a  nonsuit  was  properly  de- 
nied. 

[2,  3]  Appellants  first  argue  that  as  there 
was  no  direct  testimony  that  either  Scbultz 
or  Moore  were  employed  by  tbe  defendants, 
and  no  evidence  as  to  the  kind  of  work  they 
were  doing  at  tbe  time  of  the  Ire,  they  may 
have  been  strangers  to  the  defendants  and 
not  in  any  way  connected  with  them.  This 
contention  cannot  be  upheld.  Tbe  men  ap- 
peared to  be  engaged  in  some  kind  of  work 
connected  with  the  business  of  the  defend- 
ants. They  were  working  on  the  right  of 
way  of  defendants'  power  line.  One  of  them 
was  descending  from  one  of  tbe  power  line 
poles.  The  other  was  close  at  band.  No 
other  men  were  In  sight.  Tbe  implements 
for  their  work  were  scattered  about  The 
fire  pot,  the  torcli,  and  the  wagon  and  team, 
were  all  Indicia  of  their  employment  The 
ftictB  were  sufficient,  in  our  Judgment,  to 
make  a  prima  facie  showing  of  the  existence 
of  the  relationship  of  prmdpal  and  agent 
between  the  corporation  defendants  and  the 
workmen,  which,  in  the  absence  of  evidence 
to  the  contrary,  was  ample  to  support  tbe 
findings  of  the  trial  court  that  such  relation 
existed  at  tbe  time  of  tbe  fire.  1  Labatt, 
Master  and  Servant,  §  22,  pp.  69,  73.  The  \ 
fact  that  one  is  performing  work  and  labor  ' 
for  another  is  prima  facie  evidence  of  an  . 
employment  and  supports  a  presumption  that  ' 
such  person  Is  the  servant  and  employ*  of  / 
tbe  other,  In  tbe  absence  of  evidence  to  the/ 
contrary.  King  v.  Hercules  Powder  Co.,  178' 
Pac.  531;  Indiana,  etc.,  Railways  v.  Adam- 
son,  114  Ind.  282,  15. N.  E.  5;  Waaler  v. 
Great  Northern  Railway  Co.,  22  S.  D.  256, 
117  N.  W.  140,  18  L.  R.  A.  (N.  S.)  297 ;  Rob- 
inson v.  Doe,  224  Mass.  319,  112  N.  E.  1007; 
Bush  V.  Southern  RaUway  Co.,  63  S.  C.  06, 
40  S.  E.  1029;  Howell  v.  Mandelbaum  & 
Sons,  160  Iowa,  119,  140  N.  W.  397,  Ann.  Cas. 
1915D,  349. 

[4,  t]  Appellants  also  claim  that  there  Is 
no  evidence  to  show  that  tbe  employes  in 
question  either  started  the  fire,  or  failed  to 
extinguish  it,  or  that  they  negligently  per- 
mitted it  to  spread.  While  it  is  true  there 
is  no  direct  evidence  as.  to  tbe  origin  of  the 
fire,  tbe  trial  court  bad  the  right  to  make 
any  logical,  reasonable  deduction,  which  tbe 
admitted  facts,  and  the  undisputed  testimo- 
ny of  tbe  witness  MJcCabe  permitted.  Davis 
V.  Hearst,  160  Cal.  143,  176,  116  Pac.  530.  It 
is  a  fair  Inference  that  tbe  flames  which 
destroyed  plaintiff's  property  were  commu- 
nicated thereto  by  the  fire,  which  originated 
on  tbe  right  of  way  of  defendants,  and  which 
had  its  origin  in  one  or  other  of  the  instru- 
mentalities used  by  defendants'  employes  In 
their  work.  Reuter  v.  San  Pedro,  etc.,  Co., 
37  Cal.  App.  277,  283,  174  Pac.  027 ;  St  Paul 
Fire,  etc.,  Co.  v.  Southern  Pacific  Co.,  30 
CaL  App.  140,  142,  167  Pac.  247;    Fay  ▼. 
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Cox,  188  Pac.  62S;  Toledo,  etc.,  Co.  v.  Fen- 
stermaker,  163  Ind.  634,  72  N.  B.  561,  662; 
Ronndtree  v.  Mt.  Hood,  etc.,  Co.,  86  Or.  147, 
168  Pac.  61.  It  is  equally  dear  to  us  that 
the  employes  of  defendants  were  guilty  of 
gross  carelessness  In  not  properly  control- 
ling and  extinguishing  the  fire  when  their 
attention  wal  directed  by  McCabe  to  the 
probability  of  Its  spreading.  It  was  burn- 
ing in  tall,  dry  grass  near  the  adjacent  fields 
of  stubble  and  grain,  and  It  should  not  have 
required  any  warning  to  apprise  them  of 
this  Imminent  danger. 

[6]  The  deductions  drawn  by  the  trial 
court  are  not  Illogical,  or  inherently  un- 
sound, either  as  to  the  employment  of 
Schultz  and  Moore  or  as  to  the  origin  and 
source  of  the  Are.  Whether  or  not  the  work- 
men were  the  servants  of  the  power  com- 
pany was  80  peculiarly  within  the  knowl- 
edge of  the  defendants  that  the  plaintiff  was 
not  required  to  make  as  strong  showing  in 
that  regard  as  might  have  been  otherwise 
required.  As  against  the  deductions  drawn 
by  the  trial  court,  which  seem  eminently 
reasonable,  no  other  inferences  founded  on 
facts  proved  in  the  case  find  support.  It  is 
not  within  the  power  of  this  court  to  disre- 
gard, or  set  aside,  the  findings  thus  support- 
ed. Ryder  v.  Bamberger,  172  Cal.  791,  799, 
158  Pac.  753;  County  of  Alameda  v.  Tieslau, 
186  Pac.  398. 

On  cross-examination  of  the  plaintiff  it 
was  developed  that  the  grain  was  Insured 
against  fire  in  the  Hartford  Fire  Insurance 
Company,  which  paid  plaintiff  $3,025.60,  the 
amount  due  under  its  poUcy.  On  redirect 
examination  plaintiff  established  that,  before 
the  commencement  of  the  action,  the  insur- 
ance company  assigned  to  the  plaintiff  all 
rights  and  causes  of  action  against  the  de- 
fendants, arising  out  of  the  loss  or  damage 
occasioned  by  the  fire.  A  written  assignment 
was  admitted  in  evidence  over  the  conten- 
tion of  the  defendants,  the  objection  being 
that  the  cause  of  action  was  not  assignable 
and  that  the  assignment  bad  not  been  plead- 
ed. The  defendants  then  made  application 
to  the  court  to  amend  their  answer  by  set- 
ting up 'a  further  defense,  whlcli,  in  sub- 
stance, was  that  the  action  had  not  been 
brought,  and  was  not  being  prosecuted,  in 
the  name  of  or  by,  the  real  party  in  interest 

The  court  denied  the  application  to 
amend. 

[7]  Appellants  complain  of  the  act  of  the 
court  in  admitting  the  assignment  In  evi- 
dence and  its  further  action  in  refusing  per- 
mission to  file  the  amendment  to  the  an- 
swer. Their  contention,  first,  Is  that  the  in- 
surance company,  upon  the  payment  of  the 
loss  of  the  plaintiff,  was  subrogated  to  plain- 
tiff's rights,  and  became  the  real  party  in 
interest  to  the  extent  of  its  payment,  and 
that  the  cause  of  action  which  the  insurer 


had,  because  of  its  subrogation  to  the  rights 
of  plaintiff,  was  not  assignable.  Appellants 
seek  to  invoke  the  rule  of  law  relating  to 
actions  for  death  or  personal  injuries,  and 
for  damage  to  property  under  statutes  differ- 
ent from  ours.  Section  954  of  the  Civil  Code 
has  effected  a  change  in  the  common-law 
rule  of  the  nonassignability  of  choses  In  ac- 
tion. One  arising  out  of  either  the  violation 
of  a  right  of  property  or  one  arising  out  of 
an  obligation  or  contract  may  now  be  trans- 
ferred. Stapp  V.  Madera  Canal  4  Irrigation 
Co.,  34  Cal.  App.  41,  46,  166  Pac.  «23. 

[•,  I]  The  next  point  urged  by  appellants 
is  ttiat  the  insurance  company  should  have 
been  Joined  in  the  action,  either  as  plaintiff 
or  defendant.  We  find  no  merit  in  this  con- 
tention. It  was  not  necessary  even  that  the 
assignment  by  the  insurance  company  to  the 
plaintiff  should  have  been  pleaded.  The 
ln.surer  merely  had  a  cause  of  action  arising 
by  way  of  subrogation  or  equitable  assign- 
ment Caledonia  Insurance  Co.  v.  Northern 
Pacific  Railway  Co.,  32  Mont  46,  49,  79  Pac 
544.  This  assignment  by  (H>eration  of  law, 
and  the  reassignment  by  the  company  to 
plaintiff,  left  the  claim  as  It  was  originally 
and  invoked  probative  matters  that  had  no 
place  in  the  pleading.  Zany  t.  Rawhide 
Gold  Mining  Co.,  15  Cal.  App.  373,  377,  114 
Pac.  1026.  The  action  was  therefore  prop- 
erly commenced  by  the  plaintiff  alona 

The  Judgment  is  affirmed. 

We  concur:  RICHARDS,  J.;  KNIGHT, 
Judge  pro  ton. 


PEOPLE  V.  GUTIERREZ.     (Cr.  No.  6S9.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    April  14,  1820.) 

1.  infants  ®=»I9— Evldenoe  held  insufficient  to 
show  that  infants  had  no  parent  or  guardian. 

In  a  proceeding  to  take  from  their  father 
the  custody  of  infants,  evidence  held  insafficient 
to  establish  that  they  bad  no  parent  or  guardian 
capable  of  exercising  proper  parental  control 
over  them. 

2.  Infants  iS=:«l9  —  To  Justify  taking  Infants 
from  custody  of  parent,  facts  specifled  In 
statute  therefor  must  bo  averred  and  found. 

To  take  from  the  father  the  custody  and 
control  of  infanta,  under  Juvenile  Court  Law, 
{  9b,  providing  that  no  ward  of  the  JuvenDe 
court  shall  be  taken  from  the  custody  of  his 
parent  or  legal  guardian  without  the  consent  of 
such  parent  or  guardian,  nsless  the  court  shall 
find  siich  parent  or  guardian  to  be  incapable  of 
providing,  etc.,  proper  maintenance,  training, 
and  education,  or  unless  such  person  has  been 
convicted  of  a  felony,  or  the  court  shall  find 
tliat  the  welfare  of  such  ward  requires  his  cos- 
tody  to  be  taken  from  the  parent  or  guardian, 
averments  of  facts  specified  must  be  made  in 
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the  petition,  and  findings  thereof  most  appear 
of  record  to  snpport  an  order  divesting  tli^  par- 
ent or  gnardian  of  control. 

3.  Infaats  «S3|6— Custoldy  of  infants  caanot  be 
talien  from  parent  under  Juvenile  Court  Law 
because  otiiera  mlglit  better  provide  for  and 
train  then. 

The  custody  of  infants  cannot  be  talcen  from 
their  parent  and  natural  guardian  under  the 
Jovenile  Court  Law,  and  given  to  another  be- 
canse  it  Is  deemed  the  infants  may  be  better 
provided  for  and  trained  as  wards  of  the  state, 
and  interference  with  the  natural  relations  of. 
parent  and  child  is  justified  only  where  there  is 
demonstrated  incapacity  or  something  akin  to 
criminal  neglect. 

Appeal  from  Superior  Court,  San  Diego 
Count;;   S.  M.  Marsb,  Judge. 

Proceeding  by  the  People  of  tbe  State  of 
California,  on  behalf  of  Guadalupe  and  El- 
vira Gutierrez,  alleged  wards  of  the  Juvenile 
Court.  From  an  order  talking  them  from  the 
custody  and  control  of  their  father  Tomas 
Gutieriez,  he  appeals.    Order  reversed. 

B.  F.  Du  Fresnfe,  of  San  Diego,  for  appel- 
lant. 

U.  8.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  Thomas  A.  Wood,  of 
Lob  Angeles,  for  the  People. 

SLOANE.  J.  This  is  an  appeal  from  an 
order  of  the  superior  court  of  the  county  of 
San  Diego,  sitting  as  a  Juvenile  court,  declar- 
ing Guadalupe  and  Elvira  Gutierrez,  minors, 
to  be  wards  of  said  cour^  and  taking  them 
from  the  custody  and  control  of  their  father, 
Tomas  Gutierrez,  appellant  herein. 

The  only  averment  upon  which  jurisdictim 
oould  be  maintained  to  declare  these  minors 
wards  of  the  court  is  contained  in  the  follow- 
ing allegation  of  the  petition:  "That  said 
Gnadalux)e  and  Elvira  Gutierrez  have  no  par- 
ent or  guardian  capable  of  exercising  proper 
parental  control."  The  court,  in  Its  order 
committing  the  minors  to  the  care  of  their 
grandmother,  under  the  custody  of  the  pro- 
bation officer,  finds  that  all  of  the  allegations 
of  the  petition  are  true.  In  the  hearing  on 
writ  of  habeas  corpus  in  this  same  matter, 
we  held  that  this  finding  was  sufficient  to  sus- 
tain (he  orderly  On  this  appeal  the  issue  is 
presented  on  tli6  sufficiency  of  the  evidence  to 
support  this  finding.  We  think  the  evidence 
Is  insufficient. 

f1,  n  It  was  shown  by  the  testimony,  with- 
out dispute,  that  at  the  time  of  commencing 
this  proceeding  the  minors,  who  are  girls 
aged  respectively  one  and  three  years,  were  In 
the  custody  of  their  father.  The  mother  Is 
dead,  and  the  children  had  for  some  time 
been  in  the  immediate  care  of  the  maternal 
grandmother,  with  the  father's  consent,  and 
under  an  arrangement  whereby  he  paid  for 
their  keep.  Some  two  or  three  months  prior 
to  tills  proceeding  the  father  toolc  them  from 


the  grandmother,  owing  to  some  personal 
differences  which  had  arlsot  between  the 
two.  He  at  first  kept  them  at  his  home,  with 
the  help  of  a  woman  he  employed,  but  later 
sent  for  and  paid  the  transportation  of  a 
brother  and  his  family,  who  lived  in  New 
Mexico,  to  come  to  San  Diego  and  live  with 
him  and  make  a  home  i^or  himself  and  the' 
children.  They  were  all  living  together  under 
this  arrangement  when  this  proceeding  was 
commenced.  It  Is  undisputed  that  the  father 
is  an  industrious  man,  earning  good  wages, 
affectionate  with  the  children,  spending  his 
money  freely  to  provide  for  them,  and  able 
and  willing  to  care  for  them.  There  is  noth- 
ing to  indicate  that  the  care  and  custody  given 
these  minora  by  their  father  is  not  as  good 
as  ordinarily  falls  to  the  lot  of  families  in 
the  same  station  in  life.  There  was  some 
evidence  tending  to  show  that  the  children 
were  well  and  affectionately  cared  for  by  the 
grandmother,  and  that  she  was  so  situated 
as  to  given  them  better  attention  and  more 
wholesome  surroundings  than  they  were 
likely  to  receive  under  the  arrangements 
made  by  the  father.  It  is  quite  evident  from 
the  remarks  of  the  trial  Judge,  shown  In  the 
transcript  of  the  proceedings,  that  it  was 
this  circumstance  that  influenced  his  decision 
to  take  the  children  from  the  father  and  place 
them  in  the  custody  of  the  probation  officer 
under  the  Immediate  care  of  the  grand- 
mother. But  there  is  neither  any  allegation 
in  the  petitlrai  nor  finding  in  the  order  of 
commitment  to  Justify  depriving  the  fttther 
of  the  custody  of  his  children  on  the  ground 
that  their  welfare  demanded  that  the  father 
be  deprived  of  their  custody.  Section  9b 
of  the  J\ivenile  Court  Law  (St.  1815,  "p.  1233) 
provides  that — 

"No  ward  of  the  Juvenile  court  as  defined  in 
this  act  shall  be  t^ken  from  the  custody  of  his 
parent  or  legal  'guardian  without  the  consent  of 
such  parent  or  guardian  unless  the  court  shall 
find  Buch  parent  or  guardian  to  be  Incapable  of 
providing  or  to  have  failed  or  neglected  to  pro- 
vide proper  maintenance,  training  and  education 
for  said  person;  or  unless  said  person  has  been 
tried  on  probation  in  said  custody  and  has  failed 
to  reform,  or  unless  said  pereon  has  been  con- 
victed of  a  crime  by  a  jury,  or  unless  the  court 
shall  find  that  the  welfare  of  said  person  re- 
quires that  his  custody  be  taken  from  said 
parent  or  guardian." 

The  findings  thus  required  are  necessary 
to  support  the  order  of  commitment,  and  must 
regularly  appear  of  record.  In  re  Brodle,  33 
Cal.  App.  751,  753,  166  Pac.  605.  As  has  al- 
ready been  pointed  out,  the  only  finding  in 
this  matter  is  that  the  minors  "have  no  par- 
ent or  guardian  capable  of  exercising,  proper 
parental  control" ;  and  we  have  held  that  this 
finding  is  not  supported  by  the  evidence. 

[3]  Moreover,  we  question  if  the  evidence 
presented  in  the  record  is  sufficient  to  Justify 
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a  flndlDg  that  the  welfare  of  the  minors  re- 
quires that  their  custody  be  taken  from  the 
father,  if  such  an  allegation  bad  appeared 
in  the  petition,  or  such  finding  had  been 
made.  The  Juvenile  Court  Law  certainly 
does  not  Mmtemplate  the  taking  of  children 
from  their  parents  and  breaking  up  family 
ties  merely  because;  In  the  estimation  of  pro- 
bation officers  and  courts,  the  children  can 
be  better  provided  for  and  more  wisely  train- 
ed as  wards  of  the  state.  Probably  from 
mere  considerations  of  healthful  and  hygienic 
living  and  systematic  education  and  training 
this  would  be  true  in  the  cases  of  thousands 
of  families  of  wealth  and  respectability.  We 
think  it  Is  only  in  instances  where  there  is 
demonstrated  incapacity  or  something  akin 
to  criminal  neglect  that  the  law  is  Justified 
in  interfering  with  the  natural  relations  of 
parent  and  child. 

Notwithstanding  we  are  fully  satisfied  that 
the  Juvenile  court  was  actuated  by  its  desire 
that  these  children  should  have  a  better  home 
than  the  father  was  likely  to  provide,  we  are 
convinced  that  neither  the  law  nor  the  facts 
in  the  case  Justified  the  order  appealed  from. 

The  order  is  reversed. 

We  concur:  FlNLArSON,  P.  J.;  THOM- 
AS, J. 


SEARCY  V.  SUPERIOR   COURT   OF    HUM* 
BOLDT  COUNTY  etal.     (Civ.  2182.) 

(DiBtrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   April  14,  1920.    Hearing  D«nied 
by  .Supreme  Court  June  10,  1920.) 

Venue  ^=378— Order  transferring  cause  to  oth- 
er county  deprived  court  of  all  Jurisdiction. 
In  view  of  Code  Civ.  Proc.  8  ^9,  tinder  sec- 
tion 399,  when  the  superior  \>art  of  Humboldt 
county  made  its  order  transferring  a  divorce 
action  to  the  superior  court  of  the  city  and 
county  of  San  Francisco,  it  lost  all  jurisdic- 
tion of  the  action  for  all  purposes,  and  could 
not  alloW  plaintiff  wife  alimony  for  support,  and 
counsel  fees  on  defendant  husband's  appeal 
from  the  order;  jurisdiction  to  do  so  was  in  the 
superior  court  «f  San  Francisco  county. 

Application  for  writ  of  prohibition  by  O. 
Ii.  Searcy  against  the  superior  court  of  the 
county  of  Humboldt  and  Hon.  Denver  Sevier, 
Judge  {hereof.    Writ  granted. 

Henry  U  Ford  and  J.  T.  Fraser,  both  of 
Eureka,  and  V,  A.  McGeorge,  of  Sacramento, 
for  iietitioner. 

B.  Ia  Webber,  of  Napa,  for  respondents. 

PREWETT,  Presiding  Judge  pro  tem. 
Tbia  is  an  application  for  a  writ  of.  prohibi- 
tion to  restrain  respondents  from  proceeding 
further  with  certain  orders  and  proposed  or- 
ders in  a  divorce  action  wherein  one  Mary 


lAuiae  Searcy  is  the  plaintiff  and  above- 
named  petitioner  Is  defendant.  Said  superi- 
or court  on  the  9th  day  of  January,  1920,  on 
due  proceedings  had  in  that  behalf,  made 
and  entered  its  final  order,  changing  the 
place  of  trial  of  said  action  from  said  county 
of  Humboldt  to  the  dty  and  county  of  San 
Francisco.  On  the  same  day  the  petitioner 
appealed  from  said  order,  and  his  appeal  is 
now  pending. 

Notwithstanding  said  change  of  place  of 
trial,  said  superior  court,  respondent  herein, 
upon-  the  usual  notice  and  motion,  proceeded 
to  make  its  further  order,  allowing  to  said 
plaintiff  Mary  Ix)nlse  certain  sums  by  way 
of  alimony  for  her  support  and  also  as  coun- 
sel fees  on  appeal. 

The  petitioner  insists  that  said  orders  are 
in  excess  of  the  Jurisdiction  of  the  court. 
Said  court  is  about  to  take  proceedings 
against  petitioner  looking  to  the  enforcement 
of  said  orders. 

1.  When  the  court  made  its  order  trans- 
ferring the  cause  to  the  superior  court  of 
the  city  and  county  of  San  Francisco,  it 
thereby  lost,  for  all  purposes,  all  Jurisdicti(ai 
of  the  action.  CSiase  v.  Superior  Court,  154 
CaL  789,  99  Pac.  355;  Hatch  v.  Oalvln,  50 
Cal.  441,  and  People  v.  Suesser,  142  CaL  354, 
75  Pac.  1093.  In  the  first  of  these  cases  the 
court  uses  the  following  language: 

"We  are  of  the  opinion  that  the  action  was 
transferred  to  Santa  Clara  county  when  the 
order  was  finally  made  and  entered  in  the  supe- 
rior court  of  the  city  and  county  of  San  Fran- 
cisco. There  must  be  a  moment  of  time  when 
the  court  transferring  the  case  loses  Jurisdic- 
tion, and  the  court  to  which  it  is  transferred 
acquires  Jurisdiction.  When  the  court  to  which 
the  action  is  transferred  acquires  Jurisdiction, 
the  court  which  made  the  order  transferring  it 
has  no  power  to  make  any  further  order  in  the 
premises." 

In  the  Hatch  Case  the  court  says: 

"The  order  thus  entered  •  •  •  vested  ju- 
risdiction in  the  court  of  said  Abner  0.  Squire, 
and  necessarily  put  an  end  to  the  Jurisdiction 
of  the  defendant  over  the  case." 

To  the  same  effect  are  the  following  cases 
from  other  Jurisdictions:  ^te  v.  Lay,  128 
Mo.  609,  29  S.  W.  999 ;  OunBIngham  v.  Cur- 
rent, etc,  165  Mo.  270,  6»  S.  W.  556,  and 
Fatt  V.  Fatt,  78  Wis.  633,  48  N.  W.  52. 

It  is  provided  In  section  399  of  the  Code  of 
Civil  Procedure  that: 

"The  court  to  which  an  action  or  proceeding 
is  transferred  has  and  exercises  over  the  same 
the  like  jurisdiction  as  if  it  had  been  originaHy 
commenced  therein." 

Q^erefore  in  the  absence  of  an  appeal 
there  exists  no  doubt  that  the  respondents 
lost  all  Jurisdiction  and  power  of  every  sort 
In  the  premises. 

2.  It  is  insisted  by  the  learned  Judge  of 
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the  court  below  tbat.  In  the  ordinary  divorce 
action,  the  power  of  the  court  to  make  fur- 
ther allowances  pending  an  appeal  Is  fully 
recognized,  and  In  support  of  this  position  he 
dtes  the  following  cases:  Reilly  y.  Ueilly,  60 
Cal.  626;  Ex  parte  Winter,  70  Cal.  292,  11 
Pac.  630;  and  Bobnert  v.  Bohnert,  91  Cal. 
428,  27  Pac.  732.  Without  quoting  from 
these  cases  at  length,  they  may  be  summed 
up  as  holding  that  the  lower  court,  in  case 
of  an  appeal,  retains  sufficient  Jurisdiction  to 
order  further  payments  of  alimony  and  coun- 
sel fees.  While  the  authorities  are  far  from 
uniform  in  other  states,  this  doctrine  in  this 
state  is  too  well  settled  to  be  open  to  ques- 
tion. Tl)ls  principle  does  not,  however,  ob- 
tain in  a  case  whefeln  the  place  of  trial  has 
been  changed.  It  is  not  to  be  doubted  that 
some  court  has  or  retains  the  power  to  order 
additional  alimony  and  counsel  fees,  but  not 
the  court  from  which  the  venue  has  been 
changed. 

In  the  ordinary  case,  the  entire  Jurisdic- 
tion in  case  of  an  appeal  remains  apportion- 
ed between  the  trial  court  and  the  appellate 
court.  In  the  absence  of  .a  stay  of  proceed- 
ings all  tlie  powers  which  do  not  pass  to  the 
appellate  court  as  appertaining  to  the  dispo- 
sition of  the  case  on  appeal  remain  with  the 
lower  court,  and  may  be  exercised  by  it. 
One  of  these  powers  is  the  right  to  award 
additional  alimony  and  counsel  fees. 

But  in  the  case  now  under  examination 
the  court  made  its  unconditional  order 
changing  the  place  of  trial.  This  order,  as 
we  have  seen,  operated,  eo  instant!,  to  change 
the  Jurisdiction  to  the  pew  court.  There  is 
no  provision  for  a  stay  of  proceedings  in  case 
of  a  change  of  place  of  trial.  Section  949  of 
the  Code  of  Civil  Procedure,  so  far  as  perti- 
nent, reads  as  follows: 

"And  except,  also,  where  the  order  grants  or 
refuses  to  grant  a  change  of  place  of  trial  of 
the  action." 

An  Interval  of  time  ensued  between  the 
making  of  the  order  changing  the  place  of 
trial  and  the  taking  of  the  appeal.  And 
hereat  is  found  the  crux  of  the  whole  mat- 
ter. During  tills  interval  it  Is  manifest  that 
the  only  court  having  any  powers  in  the 
premises  was  the  San  Francisco  court  It 
could  during  that  interval  have  granted  ad- 
ditional allowances  and  have  proceeded  in 
every  way  with  the  trial  or  other  disposition 
of  the  case.  The  appeal  which  was  subse- 
quently taken  did  not  reinvest  the  Humboldt 
court  with  any  of  the  powers  which  had  al- 
ready passed  to  the  new  court.  A  part  of 
the  order  complained  of  provides  for  alimony 
for  the  support  of  the  wife.  In  every  view 
of  the  matter  the  San  Francisco  court,  by 
the  order  of  transfer,  acquired  Jurisdiction 
to  make  or  modify  similar  orders.  Such  co- 
ordinate   and    coequal    Jurisdiction    cannot 


have  existed  at  the  same  moment  of  tlihe  in 
each  of  the  two  courts. 

The  conclusion  of  the  court  is  that  the  or- 
der of  transfer  vested  the  entire  Jurisdiction 
in  the  San  Francisco  court,  and  that  this 
order  became  operative  immediately  upon  its 
entry.  All  subsequent  proceedings  in  the 
Humboldt  court  are  nuU  and  void. 

Let  a  writ  of  prohibition  Issue  as  prayed 
for. 

We  concur:    BTJRNHTT,  J.;  HART,  J. 


ROBINSON  V. 


CLEMONS. 
5449.) 


(Olv.  2066,  L.  A. 


(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. March  22,  1920.  Hearing  Denied 
by  Supreme  Court  May  20,  1920.) 

1.  Highways  «s>l84(2)  —  Evidenoe  held  to 
show  that  defendant's  vehicle  approaching  In- 
tersection was  not  under  control. 

In  an  action  for  damages  resulting  from  a 
collision  between  automobiles  at  an  intersec- 
tion of  highways,  evidence  lield  sufficient  to 
sustain  a  finding  that  the  speed  at  which  de- 
fendant was  traveling  was  not  such  as  to  keep 
the  car  under  his  control,  so  as  to  permit 
vehicles  on  bis  right  to  pass,  as  required  by 
a  statute  enacted  in  1018. 

2.  Highways  <S=3l84(2)  —  Evidence  held  to 
show  ordinary  care  by  plaintiff  automoblllst 
at   Intersection. 

In  an  action  for  damages  resnlting  from  a 
collision  of  sntomobiles  at  a  crossroads,  evi- 
dence Iteld  sufficient  to  sustain  a  finding  that 
there  was  no  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  independent  of  statute,  in  ap- 
proaching the  crossing  at  12  to  15  miles  per 
hour. 

3.  Highways  ^=3 177  —  Automoblllst  about  to 
cross  Intersection  may  assume  car  will  not 
approach  at  excessive  speed. 

An  automobUist  reacfaing  an  intersection 
when  another  automobile  on  the  intersecting 
street  was. 100  to  150  feet  away  could  properly 
assume  tbat  such  other  car  was  not  violating 
rales  of  prudence  by  excessive  speed  and  that 
he  had  plenty  of  time  to  cross,  and  act  ac- 
cordingly.r 

On  Hearing  in  Supreme  Court 

4.  Highways  «=> 1 77— Violation  of  speed  law 
does  not  prevent  recovery  unless  contribut- 
ing to  accident. 

A  violation  of  the  Motor  Vehicle  Act  of 
1913  (St  1913,  p.  639),  regulating  the  speed 
of  an  automobile  on  approaching  an  intersecting 
way  where  the  view  of  the  road  traffic  is  ob- 
structed, will  not  prevent  a  recovery  for  dam- 
ages caused  by  a  collision,  where  such  viola- 
tion could  not  have  contributed  to  the  acci- 
dent 


Appeal    from    Superior    Court, 
County;  Merle  J.  Rogers,  Judge. 


Ventura 
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Action  by  I/.  F.  Robinson  against  H.  B. 
ClemonB.  Judgment  for  plaintiff  and  defend- 
ant appeals.  Affirmed  by  the  District  Court 
of  Appeal,  and  hearing  denied  by  Supreme 
Court 

Earl  B.  Moss,  of  Ventura,  for  appellant 
John  A.  Galvin,  of  Fillmore,  for  respond- 
ent 

ElLIilSON,  Presiding  Judge  pro  tern.  This 
is  an  appeal  from  a  Judgment  in  favor  of 
plaintiff  in  an  action  for  damages  resulting 
from  a  collision  between  an  automobile  he 
was  driving  with  one  that  was  being  driven 
by  the  defendant  The  accident  occurred  at 
the  town  of  Bl  Rio,  Ventura  county,  at  about 
8  o'clock  of  the  morning  of  December  24, 
191S.  At  that  time  the  plaintiff  was  driving 
in  a  southerly  direction  on  a  crossroad  to- 
wards the  dty  of  Oznard  and  the  defendant 
was  driving  In  a  westerly  direction  on  the 
state  highway  towards  Ventura. 

We  gather  from  the  record  that  these  two 
roads  do  not  cross  each  other  at  a  right  angle. 
The  highway  runs  somewhat  in  a  northwest- 
erly direction;  the  northeast  comer  of  the 
intersection  being  at  an  obtuse  angle  and  the 
northwest  comer  an  acute  angle.  The  plain- 
tiff was  driving  at  a  speed  of  between  12  and 
15  miles  per  hour.  As  he  reached  the  north 
line  of  the  state  highway,  he  observed  the  de- 
fendant coming  towards  him  at  a  distance~of 
from  100  to  150  feet  The  plaintiff  proceeded 
across  the  highway  a  distance  of  about  35 
feet  when  his  car  was  struck  by  the  defend- 
ant's, broken  and  injured,  and  himself  hurt. 
The  defendant's  car  was  also  damaged  some- 
what 

It  is  the  claim  of  the  appellant  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence that  brought  on  the  injury.  Thus,  neg- 
ligence is  predicated  on  the  claim  that  the 
state  law  then  in  force  provided: 

"That  in  any  event  no  person  shall  operate 
♦  •  •  a  motor  •  ♦  •  on  any  public  high- 
way *  *  *  at  a  greater  rate  of  speed  than 
ten  miles  an  hour  when  the  operator's  •  *  • 
view  of  the  road  *  *  *  is  obstructed,  either 
upon  approaching  an  intersecting  way  or  in 
traversing  a  crossing  or  intersection  of  ways." 

This  charge  of  excessive  speed  against  the 
plaintiff  by  the  defendant  does  not  come  with 
very  good  grace  from  him,  when  we  consider 
the  speed  with  which  be  himself  was  travel- 
ing. The  evidence  shows  that  while  plaintiff 
was  traveling  35  feet  the  defendant  traveled 
100  or  150  feet  If  the  plaintiff,  with  a  speed 
of  15  miles  per  hour,  traveled  3d  feet  while 
the  defendant,  approaching  a  crossing,  trav- 
eled 100  feet,  then  the  defendant  was  travel- 
ing at  the  rate  of  42.9  miles  per  hour.  If  the 
distance  covered  by  the  defendant  was  150 
feet,  wnUe  the  plaintiff  was  going  35  feet  as 
is  probable  from  the  evidence,  then  his  rate 
of  speed  was  64.2  miles  pet  hour.    But  from 


other  considerations  the  appellant's  position 
is  untenable. 

1.  The  Motor  Vehicle  Act  of  1915  did  not 
go  Into  effect  until  after  this  accident  By 
its  terms  it  was  not  to  be  In  effect,  as  to  such 
matters  as  are  here  involved,  until  December 
31,  1915.  Stats.  1915,  |  22,  subd.  d.  p.  410. 
Tae  act  of  1913  (St.  1913,  p.  639)  was  in  force, 
but  it  did  not  contain  any  provision  similar 
to  the  above  in  the  act  of  1915.  It  mer^ 
provided: 

"Vehicles  approaching  an  Intersecting  road," 
etc.,  "shall  be  under  control  of  the  operator 
thereof  so  as  to  permit  vehicles  on  the  right  of 
the  vehicles  approaching  to  first  cross  such  in- 
tersecting road." 

[1]  Tt^  defendant  violated  this  provision 
of  the  act  of  1913.  The  court  could  weU  find 
from  the  evidence  that  the  speed  be  was 
traveling  was  not  such  as  to  keep  the  car  un- 
der his  control  so  as  to  permit  vehicles  on 
the  right  to  pass,  and  he  violated  it  in  not 
giving  the  pliiintlff,  who  was  to  his  right  the 
right  of  way  and  permitting  blm  to  cross  In 
safety.  As  to  the  plaintiff,  the  court  was 
Justified  in  finding  that  his  speed  of  from  12  ' 
to  15  miles  per  hour  did  not  cause  the  car  to 
be  "not  under  his  control."  Again,  the  plaln- 
tifTs  rate  of  speed  did  not  bring  on  the  colli- 
sion and  injury; 

The  Civil  Code,  |  1714,  In  defining  negli- 
gence and  contributory  itegligence,  uses  this 
language : 

"Elvery  one  is  responsible,  not  only  for  the 
result  of  his  willful  acts,  but  also  for  all  injury 
occasioned  to  another  by  his  want  of  ordinary 
care  or  skill  in  the  management  of  his  property 
or  person,  except  so  far  as  the  latter  has,  will- 
fully or  by  want  of  ordinary  care,  brought  the 
injury  upon  himself." 

[2,  «J  Did  the  plaintiff,  by  want  of  ordi- 
nary care^  bring  the  injury  upon  himself? 
The  court  was  JusUfled  by  the  evidence  in 
making  a  finding  that  there  was  no  want  of 
ordinary  care  on  the  part  of  tbe  plaintiff  In 
approacbing  the  crossing  at  12  to  15  miles  per 
hour.  The  Judge  of  the  lower  court  stated 
that  be  was  thoroughly  familiar  with  the 
scene  of  tbe  accident  This  being  so,  he 
knew  the  width  of  the  intersecting  roads,  the 
angle  at  which  they  crossed  each  other,  and 
the  presence  or  absence  of  obstructions  to 
view,  and  it  was  for  him  to  decide  whether 
a  speed  of  from  12  to  15  miles  per  hour  at 
that  particular  place  was  an  ezblbltion  of  a 
want  of  ordinary  care  on  the  part  of  the 
plaintiff.  Any  one,  tbe  most  careful,  about 
to  cross  a  highway  and  observing  another  ve- 
hicle approaching  at  a  distance  of  from  100 
to  150  feet  would  not  deem  It  necessary  to 
stop  or  to  do  any  particular  thing  to  avoid  a 
collision.  He  would  properly  assume  and 
have  a  right  to  assume  that  the  other  car  was 
not  violating  all  rules  of  prudence  by  exces- 
sive speed;    that  be  bad  plenty  of  time  to 
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cross  arid  act  accordingly.  This  would  be  tbe 
attitude  of  any  reasonable  man  under  the  dr- 
camstances,  and  therefore  the  plaintiff  was 
not  guilty  of  a  want  of  ordinary  care  In 
pursuing  hla  journey.  Uls  speed  of  from  12 
to  15  miles  per  hour  did  not '  cause  tbe 
trouble.  It  may  be  that  the  slowness  of  his 
driving  did.  Perhaps,  if  he  had  been  travel- 
ing 20  miles  an  hour  ^stead  of  16,  the  acci- 
dent would  have  been  avoided. 

We  have  examined  the  evidence  and  are  of 
the  opinion  that  the  findings  of  the  court  as 
to  tbe  amount  of  the  damages  sustained  by 
the  plaintiff  have  sufficient  evidence  to  sup- 
port them.  We  are  also  of  the  opinion  that 
there  was  no  failure  to  find  upon  any  mate- 
rial issue'  raised  by  the  pleadings. 

The  Judgment  is  attlrmed. 

We  concur:    HART,  J.;   BtmNETT,  J. 

Opinion  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PBB  CURIAM.  [4]  The  statement  in  the 
opinion  ttiat  there  was  no  provision  in  tbe 
Motor  Vehicle  Act  of  1913  similar  to  that 
contained  \n  the  Motor  Vehicle  Act  of  191S, 
regulating  the  speed  on  approaching  an  in- 
tersecting way  where  the  view  of  the  road 
traffic  is  obstructed,  is  apparently  erroneous. 
However,  it  sufficiently  appears  that  any  pos- 
sible, violation  of  this  provision  by  plaintiff 
did  not  contribute  to  the  accident 

The  application  for' a  hearing  in  tills  court 
Is  denied. 

An  concur. 


PEOPLE   V.   GILMAN.    (Cr.  693.) 

(District  Court  of  Appeal,  Second  District, 
Division  2.  California.  Aprfl  14,  1920. 
Hearing  Denied  by  Supreme  Court  June  10, 
1920.) 

1.  Criminal  law  «=b37I( 1 2)— Evidence  of  as- 
sault on  another  subsequent  to  killing  held 
admissible  to  show  motiva. 

In  a  trial  for  murdering  an  officer,  the  de- 
fense being  resistance  to  unlawful  arrest,  tes- 
timony regarding  accused's  assault  on  a  woman 
immediately  after  the  killing  held  competent,  as 
tending  to  show  accused's  motive  was  anger 
growing  out  of  the  previous  quarrel,  in  which 
tbey  had  all  participated,  and  not  resistance  to 
his  arrest 

2.  HoMldde  «=»272— Question  of  resistance  of 
illegal  arrest  held  for  Jury. 

In  trial  for  murder  of  tn  officer,  the  de- 
fense being  resistance  of  an  unlawful  arrest, 
tbe  question  of  illegal  arrest  held  for  the  jury 
on  the  issue  whether  accused  was  distbrbing 
tbe  peace  so  that  deceased  was  authorized  in 
arresting  him  under  Fen.  Code,  {f  836,  837, 
without  a  warrant 


3.  Homicide  9cs>55— Resistance  of  Illegal  ar- 
rest reduoes  killing  to  manslaughter. 

Where  in  resistance  to  an  illegal  arrest  the 
extreme  of  taking  the  life  of  the  officer  is  re- 
sorted to,  the  homicide  cannot  at  most  be  more 
than  manslaughter. 

4.  Homicide  «=>55— For  murder  to  be  raducMl 
to  nanslaoghter  on  ground  of  resistanoo  of 
illegal  arrest  actual  resistance  must  appear. 

For  killing  an  officer  to  be  reduced  from 
murder  to  manslaughter  on  the  plea  of  resist- 
ance- of  illegal  arrest,  there  must  be  evidesce, 
not  only  of  an  illegal  arrest,  but  also  that  the 
killing  was  done  in  actual  resistance  to  the  act 
of  making  the  arrest  or  in  maintaining  tbe  il- 
legal custody  of  accused,  and  a  person  merely 
formally  restrained  by  a  verbal  notice  that  he 
is  under  arrest  for  a  misdemeanor  cannot  re- 
spond by  shooting  to  death  the  officer,  and  es- 
cape the  charge  of  murder  on  the  ground  that 
he  was  protecting  his  liberty  from  Ulegal  re- 
straint.       , 

5.  Homicide  «=»55— Resistance  to  Illegal  ar- 
rest not  shown  by  facts. 

Where  accused,  placed  under  arrest  by  an 
officer,  had  gone  into  his  own  house  ostensibly 
to  get  his  hat  and  coat,  and,  instead  of  as- 
serting his  freedom  by  refusing  to  return  to 
the  officer's  custody,  armed  himself,  and,  re- 
turning to  where  the  officer  waited,  for  the 
purpose,  as  he  himself  declared,  of  ordering  the 
officer  from  the  premises,  shot  him  down,  with- 
out giving  him  a  chance  to  leave  or  waiting  for 
any  o4ert  act  in  attempted  furtherance  of  the 
alleged  illegal  arrest,  accused's  claim  that  the 
killing  was  reduced  to  manslaughter  as  having 
occurred  in  the  resistance  of  illegal  arrest 
could  not  prevail 

6.  Homicide  (S=s348— Failure  to  give  Instrno- 
tton  not  reversible  error,  where  absence  of 
such  instruction  probably  not  prejudicial. 

Under  Const  art  6,  S  4%,  in  a  murder  trial, 
refusal  of  instruction  as  to  resistance  of  il- 
legal arrest  as  reducing  the  killing  to  man- 
slaughter held  not  reversible,  even  if  technical 
error,  where  the  drcnmstances  shown  in  the 
evidence  were  such  as  to  render  it  extremely 
improbable  that  the  absence  of  such  instruction 
was  in  any  way  prejudicial  to  accused,  or  at 
all  affected  the  jury's  verdict.  ' 

Appeal  from  Superior  Court,  San  Diego 
County;  T.  I*  Lewis,  Judge. 

Lewis  H.  Gllman  was  convicted  of  first  de- 
gree murder,  and  appeals.    Affirmed. 

Shreve  &  Shreve  and  Qeorge  H.  Shreve,  all 
of  San  Diego,  for  appellant 

U.  S.  Webb,  Atty.  Oen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  Thomas  A.  Wood,  of 
Los  Angeles,  for  the  People. 

SLOANB,  J.  The  defendant  and  appellant 
was  convicted  before  a  jury  in  the  superior 
court  of  the  county  of  San  Diego  of  murder 
in  the  first  degree. 

The  circumstances  leading  np  to  the  trag- 
edy were  substantially  as  follows:  The  de- 
fendant and  Ids  wife,  on  tbe  morning  of  May 
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17,  1919,  were  In  the  kitchen  of  their  house 
on  the  outskirts  of  the  Tillage  of  La  Mesa. 
Just  across  the  street  lived  a  family  by  the 
name  of  Parks.  One  Miller,  the  brother  of 
Mrs.  Parks,  on  the  occasion  in  question,  fired 
his  shotgun  at  a  rabbit  in  the  distance.  The 
defendant  and  his  wife,  startled  by  the  shot, 
and  appearing  to  think  the  shot  was  aimed  in 
their  direction,  ran  out  of  the  house,  and,  ap- 
proaching Miller,  who  had  fired  from  the 
Parks'  grounds,  accused  him  of  shooting  in 
the  direction  of  and  into  defendant's  house. 
The  parties  thereupon  engaged  In  an  alterca- 
tion over  the  matter;  Miller  disclaiming 
shooting  In  the  direction  of  the  house.  Dif- 
ferent members  of  the  Parks  family  came  up- 
on the  scene,  and  the  testimony  is  to  the  ef- 
fect that  defendant  became  much  excited  and 
very  abusive.  During  the  altercation  the  de- 
cedent, Fay,  who  was  a  special  deputy  sher- 
iff, came  upon  the  scene  of  action.  He  an- 
nounced that  he  wa!s  an  officer.  The  defend- 
ant demanded  the  arrest  of  Miller  for  unlaw- 
ful shooting.  Miller  then  explained  that  he 
had  been  shooting  at  a  rabbit,  and  pointed 
out  to  Fay  the  place  from  which  he  shot,  the 
location  of  the  rabbit,  and  the  direction  of 
the  shots.  Miller's  statement,  according  to 
the  testimony  of  the  people's  witnesses,  great- 
ly angered  defendant,  and  he  applied  a  num- 
ber of  very  offensive,  vulgar,  and  opprobrious 
epithets  to  MUlcr  and  other  members  of  the 
Parks  family,  in  the  presence  and  hearing  of 
Fay  and  the  women  and  children  of  the 
Parks  family.  The  language  and  conduct,  as 
testified  to  on  the  part  of  the  people,  clearly 
constituted  a  breach  of  the  peace.  Fay  then 
ordered  Gilman  from  the  premises,  and  ap- 
parently took  him  into  custody,  leading  him 
away  toward  defendant's  own  home.  On  ap- 
proaching the  house,  defendant  went  in  ad- 
vance of  Fay  and  defendant's  wife,  who  had 
accompanied  them  back  from  the  scene  of  the 
altercation,  and  entered  the  house,  while  Fay 
remained  on  the  porch  or  Just  in  front  of  the 
steps  on  the  outside.  In  a  very  short  time 
defendant  reappeared  with  a  revolver  in  his 
hand,  and  immediately  opened  fire  upon  Fay, 
shooting  him  twice  and  killing  him  Instantly. 
He  then,  without  stopping,  hurried  across  the 
street  toward  the  Parks'  home,  where  Mrs. 
Parks  and  her  mother  and  the  diildren  were 
standing  outside.  He  fired  the  pistol,  and  the 
women  and  childroi  ran.  He  overtook  Mrs. 
Parks,  tried  to  shoot  her,  but  she  diverted 
the  shot  by  gmsplng  his  arm.  He  then  threw 
her  to  the  ground  and  beat  her  over  the  head 
with  the  pistol.  She  was  rescued  by  Miller, 
her  brother,  who  sprang  upon  the  defendant 
from  a  window,  held  him  down  upon  the 
ground,  and  t>eat  him  into  submission;  and 
he  was  then  again  taken  into  custody. 

[1]  Subject  to  two  assignments  of  error 
prpsentcd  on  this  appeal,  there  la  no  ques- 
tion that  the  conviction  of  the  defendant  for 
murder  in  the  first  degree  was  amply  justi- 


fied under  the  law  and  evidence  of  the  case. 
One  of  the  grounds  of  error  relied  on  is  the 
admission  in  evidence,  over  the  objection  of 
defendant's  counsel,  of  the  testimony  regard- 
ing the  assault  upon  Mrs.  Parks  by  the  de- 
fendant immediately  after  the  killing  of  Fay. 
It  is  claimed  that  this  was  a  subsequent  and 
independent  offense,  not  a  part  of  the  res  ges- 
tae, and  the  testimony  thereof  extremely  prej- 
udicial to  defendant  The  general  rule  that 
evidence  of  another  oftense  cannot  be  intro- 
duced for  the  purpose  of  indicating  a  likeli- 
hood that  the  defendant  is  guilty  of  the  crime 
charged  is  imdisputed.  The  exception  to  the 
rule,  as  pointed  out  In  People  v.  Edwards,  13 
Cal.  App.  551,  110  Pac.  342,  is  where  the  evi- 
dence of  other  acts  is  eo  connected  with  the 
original  transaction  as  to  be  i>art  of  the  res 
gestae,  or  to  show  the  motive  and  intent  of 
the  act  charged.  In  this  case  the  only  Jus- 
tification suggested  for  the  shooting  of  Fay 
was  that  it  was  done  in  resisting  an  illegal 
arrest.  We  think  the  fact  that  the  defend- 
ant, without  a  moment's  hesitation  or  delay, 
rushed  from  the  scene  of  the  first  shooting,  in 
an  attempt  upon  the  lives  of  members  of  the 
Parks  family,  was  competent  evidence  tending 
to  show  that  the  motive  which  impelled  him  In 
both  instances  was  anger  and  resentment 
growing  out  of  the  previous  quarrel  and  al- 
tercation In  which  they  all  had  participated ; 
and  that  it  was  not  in  resistance  to  an  arrest, 
but  in  resentment  at  the  part  that  the  de- 
ceased and  the  members  of  the  Parks  family 
had  taken  against  him,  that  he  entered  upon 
his  murderous  purpose.  The  facts  In  People 
V.  O'Bryan,  165  Cal.  59,  130  Pac.  1044,  pre- 
sent a  closely  analogous  case,  where  the  court 


"There  was  no  error  in  permitting  the  people 
to  prove  the  assault  upon  MoUuo,  following  the 
firing  of  the  shot  that  killed  Avila.  The  general 
rule  IB,  of  course,  that  evidence  of  offenses  oth- 
er than  the  one  for  which  the  defendant  is  on 
trial  is  not  admisBlble.  But  where  the  two 
offenses  are  part  of  a  single  transaction,  'every 
element  of  defendant's  conduct  in  that  trans- 
action could  be  shown  to  the  jury  for  the  pur- 
pose of  illustrating  his  motive  and  intent  in 
committing  the  act  which  was  the  basis  of  the 
charge  ag^st  him'  (People  v.  Manasse,  153 
Cal.  10  [94  Pac.  92];  People  v.  Walters,  98 
Cal.  141  [32  Pac.  864];  People  v.  Craig,  Ul 
Cai.  468  [44  Pac.  186];  People  v.  Teixeira, 
123  Cal.  298  [55  Pac.  988];  People  v.  Sueater, 
142  Cal.  363  [75  Pac.  10^]).  It  was  the  theory 
of  the  prosecution— end  the  theory  was  entirely 
reasonable  under  the  evidence — that  the  shoot- 
ing of  Avila  and  the  assault  on  Molina  were 
parts  of  one  attack  upon  the  two,  perpetrated 
in  pursuance  of  a  single  Bcheme  to  terrorize 
or  injure  them  because  they  were  working  for 
the  Llewellyn  Iron  Works.  Whatever  Was  done 
in  the  course  of  that  attack  was  proper  as 
thro^ring  hght  on  the  motive  and  Intent  of 
O'Bryan  and  his  companions." 

[2-4]  The  other  exception  taken  by  appel- 
lant is  to  the  ruling  of  the  trial  court  in  re- 
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fusing  an  Instruction  In  bebalf  of  defendant 
to  the  effect  that  where  the  evidence  shows 
that  a  homldde  la  committed  in  resisting  an 
unlawful  arrest,  the  ground  of  conTictlon  is 
limited  to  manslaughter.  Defendant,  corrob- 
orated to  some  extent  by  the  testimony  of  his 
wife,  denied  that  he  was  guUty  of  any  tumul- 
tuous or  offensive  conduct,  or  used  any  vul- 
gar, profane,  or  indecent  language  In  the 
presence  of  Pay  and  the  other  persons  pres- 
oat  at  the  time  of  the  arrest  As  Fay  was 
<»ily  a  special  officer,  he  was  without  c^dal 
authority  to  make  arrests  without  a  warrant, 
and  under  the  authority  of  Penal  Code,  §g 
836,  837,  could  only  have  legally  arrested  de- 
fendant for  a  breach  of  the  peace  committed 
in  his  immediate  presence,  either  in  official 
capacity  or  as  a  private  x>crson.  While  the 
evidence  on  this  matter  is  such  as  to  render 
it  extremely  unlikely  that  the  Jury  entertain- 
ed a  reasonable  doubt  that  defendant  was 
disturbing  the  peace  at  the  time  of  his  ar- 
rest, the  evidence  to  the  contrary  was  such 
as  to  make  the  question  of  an  Illegal  arrest 
one  for  their  consideration.  It  cannot  be 
doubted  that  the  doctrine  contended  for  by 
appellant,  and  stated  in  the  opinion  of  the 
court  In  People  v.  Dallen,  21  Cal.  App.  770, 
132  Pac.  1064,  that  "where,  in  resistance  to 
an  illegal  arrest,  the  extreme  of  taking  the 
life  of  the  officer  Is  resorted  to,  the  homicide 
cannot  at  most  be  more  than  manslaughter," 
finds  support  in  a  well-recognized  line  of  au- 
thority. Ross  V.  State,  10  Tex.  App.  455,  38 
Am.  Rep.  643;  Brlggs  v.  Commonwealth.  82 
Va.  564;  Wharton's  Grim.  Law,  vol.  1,  i  136, 
and  citations.  To  admit,  however,  the  appli- 
cation of  this  doctrine  there  must  be  evi- 
dence, not  only  that  there  was  an  illegal  ar- 
rest, but  that  the  killing  was  done  in  actual 
resistance  to  the  act  of  making  the  arrest  or 
maintaining  the  illegal  custody  of  the  de- 
fendant. It  cannot  be  admitted  that  a  per- 
son who  is  merely  fortnally  restrained  by  a 
verbal  notice  that  he  is  under  arrest  for  a 
misdemeanor  can  respond  by  shooting  to 
death  the  officer,  and  escape  the  charge  of 
murder  on  the  ground  that  he  was  protectlag 
bis  Uberty  from  illegal  restraint.  2  R.  C.  L. 
p.  474;  Boberson  v.  State,  43  Fla.  156,  29 
South.  535,  52  L.  R.  A.  751 ;  State  v.  Meyers, 
67  Or.  50,  110  Pac.  407,  33  U  R.  A.  (N.  S.) 
143;  Porter  y.  State,  124  Ga.  297,  52  S.  E. 
283,  2  L.  R.  A.  (N.  S.)  730. 

[S]  In  this  case  the  arrest  was  effected  by 
notifying  defendant  that  he  was  under  ar- 
rest, and  perhaps  by  the  further  pladhg  of 
hands  upon  him  to  direct  him  from  the  prem- 
l0ea  Had  he  at  that  time  resisted,  and,  in  a 
struggle  to  regain  his  freedom,  killed  the  ar- 
resting person,  there  might  be  room  for  the 
application  of  the  doctrine  contended  for. 
But  the  homldde  here  occurred  some  time 
after  the  arrest,  while  the  defendant  was  out 
of  the  physical  control  of  the  officer.  De- 
fendant had  gone  Into  his  own  house,  osten- 
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sibly  to  get  his  coat  and  hat  Instead  of  as- 
serting his  freedom  by  refusing  to  return  to  the 
custody  of  the  officer,  he  armed  himself,  and, 
returning  to  where  the  officer  waited,  for  the 
purpose,  as  he  himself  dedares,  of  prdering 
him  from  the  premises,  shot  hint  down,  with- 
out giving  him  a  chance  to  leave  or  waiting 
for  any  overt  act  In  attempted  furtherance 
of  the  alleged  Illegal  arrest  The  testimony 
of  the  defendant  and  his  wife  as  to  the  alleg- 
ed act  of  Fay  In  making  a  movement  and 
reaching  out  his  arm  toward  the  defendant, 
who  was  approaching  him  with  a  gun  in  his 
hand,  presents  too  trivial  a  drcumstance  to 
in  any  way  justify  the  shooting.  At  the  time 
of  the  homidde  the  deceased'  was  using  no 
force  or  show  of  force  toward  the  defendant 
m  People  V.  Bradley,  23  Cal.  App.  44,  136 
Paa  956,  where  a  special  policeman  in  plain 
clothes  arrested  a  man  on  suspicion,  without 
revealing  his  identity  as  a  peace  officer,  and 
the  prisoner,  while  walking  vritb  the  officer  to 
the  Jail,  suddenly  turned  Into  an  alley  and 
shot  the  officer.  It  is  held  that  the  killing  was 
not  Justifiable,  nor  was  the  act  reduced  from 
murder  to  manslaughter.   The  court  says: 

"We  are  satisfied  that  tbe  evidence  is  amply 
Buffident^to  support  tbe  verdict  of  the  jury  find- 
ing the  defendant  guilty  of  a  wfilfol  and  mail- 
douB  murder.  Not  even  the  semblance  of  a  le- 
gal  excuse  is  shown  for  the  killing  of  the  de- 
ceased. It  may  be  conceded  that  tbe  evidence 
does  not  show  that  the  arrest  of  the  defendant 
was  authorized,  and  that  therefore  it  was  a 
trespass  against  the  person  of  the  defeadant, 
which  might  have  been  rightfully  resisted  with 
the  same  degree  of  force  employed  in  making 
the  arrest  The  evidence,  however,  affirmative- 
ly shows  that  no  force  or  show  of  force  was 
resorted  to  by  the  deceased  at  any  time.  The 
mere  fact  that  the  deceased  failed  to  reveal  his 
identity  as  a  peace  officer,  and  the  further  fact 
that  the  arrest  was  apparently  unauthorised 
and  not  made  in  strict  accord  with  the  forms  re- 
quired by  law,  may  have  Justified  the  defend- 
ant in  breaking  the  arrest,  but  such  facts  alone 
were  wholly  inadequate  either  to  justify  the 
killing  of  the  deceased  or  to  reduce  such  killing 
from  murder  to  manslaughter.  People  v.  Pool, 
27  Cal.  {W3;  Keady  v.  People,  82  Colo.  57,  66 
L.  R.  A.  353,  74  Pac.  899." 

[t]  The  Instruction  asked  by  appellant  and 
refused  by  the  court  was  as  follows: 

"The  court  instructs  you  that  if  you  find  from 
the  evidence  that  the  decedent.  Fay,  was  at- 
tempting to  make  an  unlawful  arrest  of  the 
person  of  the  defendant,  Gilman,  and  that  the 
killing  occurred  while  the  defendant  was  resist- 
ing such  unlawful  arrest,  it  will  then  be  your 
duty  to  acquit  the  defendant  of  the  charge  of 
murder,  both  of  the  first  and  second  degree, 
and  consider  only  the  question  of  whether  or 
not  he  be  guilty  of  manslaughter." 

We  are  satisfied  that  there  was  no  suffi- 
dent  evidence  before  the  Jury  that  the  shoot- 
ing was  done  In  resisting  an  arrest  to  Justify' 
the  Instruction.  Even  If  technically  a  proper 
Instruction,  the  circumstances  of  the  shoot- 
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Ing,  as  shown  In  evidence,  were  such  as  to 
render  It  extremely  Improbable  that  Its  ab- 
sence was  in  any  way  prejudicial  to  the  de- 
fendant, or  at  all  affected  the  verdict  of  the 
jury;  and  the  error,  if  there  was  such,  might 
be  disregarded  under  section  4^  of  article  6 
of  the  Constitution. 
Judgment  affirmed. 

We  concur:   FINLATSON,  P.  J.;  THOM- 
AS. J. 


TYLER  V.  J.  I.  METROVICH  BLDG.  CO., 
Inc.,  et  al.  SUNSET  LUMBER  CO.  v. 
SAME.  HENRY  COWELL  LIME  &.  CE- 
MENT CO.  V.  SAME.     (Civ.  3256.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 2,  California.  April  10,  1920.  Hear- 
ing Denied  by  Supreme  Court  June  7,  1020.) 

1.  Action  i&=359— Allegations  of  complaints  In 
oonsoildated  actions  may  be  taicen  togetliar 
to  remedy  defects. 

Actions  having  been  consolidated  for  trial, 
the  allegations  of  the  various  complaints  may 
be  taken  together  and  treated  as  one  plead- 
ing; the  allegations  in  one  complaint  reme- 
dying the  defects  or  omissions  in  another. 

2.  Fraud  ®=350— Must  be  proved. 

The  presumption  is  always  against  fraud, 
which  can  be  put  in  issue  only  by  direct  and 
positive  allegations,  and  must  be  proved. 

3.  Mechanics'  Hens  «=9229— Claimant  entitled 
to  Judgment  of  foreclosure,  Irrespective  of 
amount  due  contractor  from  owner,  who  did 
not  file  bond. 

When  no  bond  to  satisfy  materialmen  and 
laborers,  with  good  and  sufficient  sureties,  has 
been  filed  by  the  owner  in  compliance  with  Code 
Civ.  Proc.  {  1183,  a  lien  claimant  is  entitled  to 
judgment  to  foreclose  his  lien  on  the  land  of 
the  owner,  irrespective  of  the  amount  due  from 
the  owner  to  the  contractor. 

4.  Mechanics'  liens  ®=322&— Where  bond  filed, 
court  must  restrict  recovery  from  owner  to 
amount  due  contractor. 

Where  a  bond  to  satisfy  laborers  and  ma- 
terialmen, with  good  and  sufficient  sureties,  in 
compliance  with  Code  Civ.  Proc.  {  1183,  is 
filed  by  the  owner,  if  it  is  equitable  to  do  so, 
the  court  must  restrict  a  lien  claimant's  re- 
covery to  the  aggregate  amount  found  due  the 
contractor. 

5.  Mechanics'  liens  <S=327I  (I)— Claimant  must 
allege  that  statute  relative  to  owner's  bond 
has  not  been  met. 

To  entitle  a  lien  claimant  to  foreclose  on 
the  property  irrespective  of  the  amount  due 
from  the  owner  to  the  contractor,  it  is  es- 
sential to  allege  that  the  terms  of  Code  Giv. 
Proc.  i  1183,  relative  to  bond  to  be  given  by  the 
owner  to  satisfy  laborers  and  materialmen,  have 
not  been  met. 


6.  Election  ef  remedies  «=>3(2)— Lien  olaim- 
ants  cannot  enforoe  bond  against  sureties, 
and  set  up  invalidity  to  enable  them  to  go 
against  owner. 

A  party  cannot  denounce  a  contract  as  void, 
and  at  the  same  time  demand  enforcement  of 
its  provisions  favorable  to  him,  so  that  mechan- 
ic's lien  claimants  cannot  enforce  against  the 
sureties  bond  given  by  the  owner,  and  at  the 
same  time  seek  recovery  against  the  owner  on 
the  theory  of  the  invalidity  or  insufficiency  of 
the  bond. 

7.  Mechanics'  liens  «=>223— Bond  need  act  b« 
filed  personally  by  owner  or  contractor. 

Cdde  Civ.  Proc.  i  1183,  does  not  require 
that  the  bond  to  satisfy  materialmen  and  la- 
borers shall  be  personally  filed  for  record  ei- 
ther by  owner  or  contractor. 

Appeal  from  Superior  Court,  Contra  Costa 
County ;  R.  H.  Latimer,  Jndge. 

Consolidated  actions  by  O.  L.  Tyler,  doing 
business  under  the  name  and  style  of  O.  Ia 
Tyler  Company,  the  Sunset  Lumber  Company, 
and  the  Henry  Cowell  Lime  &  Cement  Com- 
pany, respectively,  against  the  J.  I.  Metrovicb 
Building  Company,  Incorporated,  Adolph  D. 
Grabstein,  Max  Grabsteln,  and  others.  From 
a  judgment  for  plaintiffs,  defendants  Grab* 
stein  appeaL    Reversed. 

R.  N.  Wolfe,  of  Pittsburgh,  and  J.  E.  White, 
of  San  Francisco,  for  appellants. 

Ralph  H.  Wight,  of  Martinez,  for  respond- 
ent Tyler. 

C.  L.  Colvln,  of  Oalcland,  for  respondent 
Sunset  Lumber  Go. 

G.  G.  Hatch,  of  San  Francisco,  for  respond- 
oit  Henry  Cowell  Lime  &  Cement  Ca 

Creed,  Jones  &  Dall,  of  San  Francisco,  for 
respondent  Contra  Costa  Bank  and  others. 

NOURSB,  J.  This  Is  a  joint  appeal  from 
a  judgment  In  favor  of  the  plaintiffs  in  three 
consolidated  cases,  brought  to  foreclose  their 
several  liens  for  services  and  materials  fur- 
nished to  the  contractor  under  a  written  con- 
tract for  the  construction  of  a  building  on  the 
lands  of  the  defendants  Grabsteln,  the  own- 
ers, and  to  recover  deficiency  judgments 
against  the  contractor  and  the  sureties  upon 
his  bond.  Judgment  was  rendered  as  prayed 
in  the  several  complaints,  and  the  owners 
alone  appealed. 

The  allegations  of  the  complaints  relating 
to  the  execution  of  the  contract,  the  filing  of 
the  Hens  within  due  time,  the  furnishing  of 
the  labor  and  material,  and  the  amounts  due 
the  respective  plaintiffs  therefor  were  all  ad- 
mitted. The  three  actions  having  been  duly 
consolidated  and  coming  on  regularly  fo« 
trial,  a  stipulation  was  made  that  certain  alle- 
gations of  the  complaints  were  true,  and  that 
a  bond  in  proper  form  was  filed,  but  it  was 
left  open  to  the  conrt  to  determine  "whether 
the  bond  is  sufficient  In  law."    No  other  evl- 
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dence  was  offered  by  the  plaintiffs,  and  tbere- 
npon  the  defendants  Grabstein  moved  for  a 
iHMisait,  apon  the  ground  that  there  was  no 
evldmoe  to  snstaln  a  Judgment  against  them 
to  enforce  a  lien  npon  their  real  property. 
This  motion  was  denied,  and  the  defendants 
declined  to  offer  any  evidence,  whereupon 
judgment  followed  In  favor  of  the  plaintiffs 
as  above  stated. 

There  is  but  (me  point  presented  by  the 
record,  and  that  is:  Upon  whom  rests  the 
tmrdot  ol  proof  that  the  sureties  on  the  bond 
filed  under  section  1183,  Ck>de  of  Civil  Pro- 
cedure, are  good  and  sufficient?  The  question 
of  the  sufficiency  of  the  sureties  upon  this 
bond  was  not  put  in  issue  by  any  of  the  three 
complaints.  In  the  Tyler  complaint  it  was  al- 
leged that  neither  the  owners  nor  the  con- 
tractor filed  a  bond.  But  it  was  affirmatively 
allied  that  one  Cornelius  did  file  a  bond,  and 
at  the  trial  it  was  stipulated  that  such  bond 
was  tn  due  form.  The  theory  of  this  respond- 
ent was  that  the  bond  should  have  been  per- 
sonally filed  for  record  by  either  the  owner  or 
the  contractor.  In  the  complaint  of  the  Sun- 
set Lumber  Company  it  was  alleged  that  a 
bond  was  duly  executed,  and  was  thereafter, 
before  the  commencement  of  the  work  under 
said  c«ntract,  filed  with  the  county  recorder. 
A  similar  allegation  appears  in  the  complaint 
of  the  Henry  Cowell  Lime  &  Cement  Com- 
pany, with  the  additional  allegation  that  said 
bond  was  so  made  and  executed  for  the  pur- 
pose of  complying  with  the  laws  of  the  state 
of  California.  In  each  of  the  actions  a  copy 
of  the  bond  was  made  a  part  of  the  complaint, 
the  contractor  and  the  sureties  upon  the  bond 
were  made  parties  defendant,  and  deflcioicy 
Judgments  were  rendered  against  the  contrac- 
tor and  these  sureties. 

[1-5]  The  actions  having  been  consolidated 
for  trial,  the  allegations  of  the  various  com- 
plaints may  be  taken  together  and  treated  as 
one  pleading;  the  allegations  in  one  com- 
plaint remedying  the  defects  or  omissions 
in  another.  Olson-Mahoney  Lumber  Co.  v. 
Dunne  Investment  Co.,  30  Cal.  App.  332,  351, 
159  Pac  178.  Hence,  if  the  bond  was  made 
and  executed  for  the  purpose  of  complying 
with  the  laws  of  the  state  of  California,  as 
alleged  in  the  complaint  of  the  Henry  Cowell 
Lime  &  Cement  Company,  It  is  to  be  presum- 
ed that  the  defendants  did  not  commit  a  fraud 
by  filing  a  "straw"  bond,  as  argued  by  re- 
spondents. The  presumption  is  always  against 
fraud.  It  can  be  put  In  issue  only  by  direct 
and  positive  allegations  and  must  be,  proved. 
Wben  no  bond  has  been  filed,  with  good  and 
gnffident  sureties,  in  compliance  with  section 
1183,  the  lien  claimant  is  entitled  to  a  Judg- 
ment to  foreclose  his  lien  upon  the  land  of  the 
owner,  irrespective  of  the  amount  due  from 
the  (rfmer  to  the  contractor.  But  where  such 
a  Iwnd  is  filed,  and  it  is  equitable  to  do  so,  the 
court  must  restrict  recovery  from  the  owner 


to  the  aggregate  amonnt  found  due  from  the 
owner  to  the  contractor.  In  order  to  entitle 
the  Uen  claimant  to  a  foreclosure  upon  the 
property  irrespective  of  the  amount  due  from 
the  owner  to  the  contractor,  it  is  essential  to 
allege  that  the  terms  of  this  section  have  not 
been  met. 

[8]  Furthermore,  it  is  elementary  that  a 
party  cannot  denounce  a  contract  as  void, 
and  at  the  same  time  demand  enforcement  of 
its  provisions  favorable  to  him.  Here  all  the 
plaintiffs  assumed  that  the  bond  was  good  and 
Joined  the  sureties  as  parties  defendant,  and 
the  court  gave  Judgment  against  each  of  the 
sureties  in  accordance  with  the  prayers  of  the 
complaints.  They  thus  put  in  issue  the 
bond  in  Its  entirety,  without  any  allegations 
in  their  complaints  sufficient  to  apprise  de- 
fendants that  at  the  time  of  the  trial  they 
would  attack  Its  validity. 

[7]  On  behalf  of  the  respondent  Tyler  it  is 
argued  that  the  requirements  of  section  1183,  ' 
Code  of  Civil  Procedure,  were  not  met,  be- 
cause the  bond  was  actually  filed  for  record 
by  one  ComeUus,  who  appears  to  have  been 
the  architect  for  Vie  ovraer.  But  the  section 
does  not  require  that  either  the  owner  or  the 
contractor  shall  personally  file  the  bond  for 
record. 

For  the  reasons  givm  the  judgment  is  re- 
versed. 


We  concur: 
TAIN,  J. 


LANGDON,    P.   J.;    BRIT- 


•    Ex  parte  GILLETT.    (Cr.  719.) 

(District   Court   of   Appeal,    Second   District, 
Division  2,  California.    Aprfi  13,  1920.) 

1.  Arrest  «=>29— Affidavit  for  arrest,  on  gnHind 
that  defendant  was  guHty  of  conversion  as 
agent,  Insufflclsnt. 

An  affidavit  for  arrest,  made  by  the  assist- 
ant secretary  of  a  corporation,  setting  forth 
that  property  described  was  that  of  the  cor- 
poration until  the  fraudulent  conversion  of 
money  arising  from  the  sale  thereof  by  defend- 
ant, with  whom  the  property  was  placed  as  the 
corporation's  agent,  etc.,  is  insufficient  to  war- 
rant an  arrest  under  Code  Civ.  Proc.  $  479, 
subd.  2,  authorizing  arrest  in  case  of  embezzle- 
ment by  an  agent;  the  remainder  of  the  affi- 
davit alleging  that  the  defendant  at  times  ac- 
tually unknown,  but  believed  to  be  on  or  about 
two  years  next  preceding  the  bringing  of  the 
suit,  did  unlawfully,  wrongfully,  and  fraudulent- 
ly convert  to  his  own  use  and  sell  the  described 
property,  etc.,  for  it  did  not  appear  that  the 
fiduciary  relation  existed  at  the  time  of  the 
mlBappropriation. 

2.  Arrest  <s=s>27— Affidavit  on  Information  and 
belief,  and  not  stating  facts,  held  Insufficient. 

Where  an  affidavit  as  a  whole,  made  by  an 
officer  of  a  corporation  seeking  the  arrest  of  a 
defendant,  under  Code  Civ.  Proc.  §  479,  subd. 
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4,  on  the  gronnd  that  he  had  fraudulently  con- 
verted property  of  the  corporation,  showed  that 
the  officer  had  no  peraonal  knowledge  of  the 
transaction,  and  the  facts  on  which  informa- 
tion Rsd  belief  was  founded  were  not  given, 
such  affidavit  is  insufficient,  under  section  481, 
notwithstanding  many  of  the  averments  as  to 
fraudulent  misappropriation,  taken  by  them- 
selves, did  not  appear  to  be  made  on  informa- 
tion and  belief. 

3.  Arrest  «=»29— Affidavit  should  set  forth 
more  than  mere  conclusion  of  fraud. 
An  affidavit  seeking  defendant's  arrest,  nn- 
der  Code  Civ.  Proc.  §  479,  subd.  4,  providing 
for  arrest  in  case  of  fraudulent  conversion, 
etc.,  which  n>erely  set  forth  that  defendant  had 
fraudulently  misappropriated  piroperty,  without 
averring  the  circumstances,  is  insufficient  to 
justify  an  order  of  arrest,  in  view  of  the  fact 
that  such  averment  would  not  support  a  judg- 
ment in  a  dvil  action. 

Application  by  F.  F,  Gillett  for  writ  of 
habeas  corpus,  prayed  to  be  directed  to  the 
Sheriff  of  Los  Angeles  County,  to  secore  re- 
lease from  castody.     Petitioner  discharged. 

M.  M.  Meyers,  of  Los  ^ngeles,  for  peti- 
tioner. 

W.  C.  Smith,  of  Los  Angeles,  for  respond- 
ent 

SLOANS,  J.  The  petitioner  is  seeking  un- 
der this  writ  to  secure  his  discharge  from 
the  custody  of  the  Sheriff  of  Los  Angeles 
county.  The  sheriff  justifies  the  detentioo 
of  petitioner  under  an  order  of  arrest  issued 
by  the  superior  court  of  Los  Angeles  county 
by  virtue  of  the  provisions  of  section  479  of 
the  Code  of  Civil  Procedure  for  arrest  and 
bail  In  dvll  actions.  It  Is  contended  by  pe- 
titioner that  the  affidavit  under  which  the 
arrest  was  ordered  is  not  sufficient  to  give 
the  court  jurisdiction  to  make  the  order. 

The  affidavit  purports  to  be  in  pursuance 
of  subdivisions  2  and  4  of  said  section  479. 
Under  subdivision  2  It  is  apparently  sought 
to  charge  the  defendant  with  having  con- 
verted to  his  own  use  and  embezzled  money 
or  property  belonging  to  the  plaintiff  while 
the  same  was  in  defendant's  custody  in  a 
fiduciary  employment  as  agent  of  plaintiff, 
and  in  the  course  of  bis  employment  as  such 
agent.  Under  subdivision  4  it  la  attempted 
to  charge  the  defendant  with  fraud  in  con- 
cealing or  disposing  of  the  property  for  the 
detention  or  conversion  of  which  the  action 
is  brought.  At  any  rate.  If  the  affidavit  does 
not  state  facts '  bringing  the  matter  within 
these  provisions  of  the  subdivisions  named, 
it  is  wholly  and  hopelessly  futile. 

[1]  The  matters  alleged  in  the  affidavit,  so 
far  as  they  are  material  in  determining  the 
objections  to  its  sufficiency,  are  as  follows: 

"R.  H.  Chappel,  being  first  duly  sworn,  de- 
poses and  says:  I  am  the  assistant  treasurer 
of  the  Standard  Scale  &  Supply  Company,  a 


times  herein  alleged  the  property  hereinafter 
described  was  the  property  of  plaintitC  herdn, 
until  the  fraudulent  conversion  of  the  money 
arising  from  the  sale  thereof  by  defendant,  with 
whom  all  of  said  personal  property  was  itlaced 
by  plaintiff,  as  plaintiff's  agent;  •  •  •  that 
defendant  lierein,  at  times  actuidly  unknown  to 
affiant  and  plaintiff  corporation,  but  believed  to 
be  on  or  about  two  years  nert  preceding  the 
bringing  of  the  suit  herein,  did  unlawfully, 
wrongfully,  and  fraudulently  convert  to  his  own 
use  and  dispose  of  and  sell  the  hereinbefore  de- 
scribed personal  property, -with  the  intent  to 
cheat  and  defraud  plaintiff  of  said  personal 
property  and  the  value  thereof;  that  defendant 
has  received  the  full  value  of  said  property  in 
money,  and  has  unlawfully,  wrongfully,  and 
fraudulently  refused  to  pay  to  plaintiff,  or  ac- 
count to  plaintiff,  for  said  money,  and  no  part 
of  the  money  so  received  therefrom  by  the  de- 
fendant has  ever  been  delivered  to  or  paid  to 
plaintiff.    •    •  .  • " 

It  Is  apparent  that  an  essential  of  an  af- 
fidavit, to  justify  the  order  of  arrest  under 
subdivision  2,  is  that  the  misappropriatioa 
or  conversion  of  the  property  occurred  in  the 
course  of  the  defendant's  employment  as 
agent  of  plaintiff.  Ttie  fact  that  he  was  at 
any  time  such  agent  is  only  impliedly  stated, 
by  r^erring  to  tiie  defendant  aa  one#"with 
whom  all  of  said  property  was  placed  by 
plaintiff,  as  plaintifTs  agent"  TUxia  aver- 
ment such  as  it  Is,  refers  to  tbe  time  wboi 
the  property  was  intrusted  to  defendant 
The  time  when  the  alleged  misappropriation 
took  place  is  expressly  declared  to  be  un- 
known to  affiant  or  plaintiff,  and  it  is  no- 
where intimated  that  the  fiduciary  relation 
existed  at  that  time,  or  that  tbe  acts  com- 
plained of  were'  In  the  course  of  hia  employ- 
ment. 

[2]  As  to  tbe  averment  charging  fraudu- 
lent conversion  under  subdivision  4  of  the 
section,  it  may  be  said  to  be  substantially  In 
the  language  of  the  statute.  It  has  beaa 
held  that  an  affidavit  charging  the  acts  sub- 
stantially in  the  language  of  the  statute  is 
sufficiently  specific,  if  the  allegations  are 
made  upon  affiant's  own  knowledge  of  ttae 
facts.  Matter  of  Caples,  26  Cal.  App.  786, 
148  Pac.  795 ;  In  re  Keene,  84  Cal.  App.  263, 
167  Pac.  194.  In  the  latter  decision  the 
court  says: 

"The  affidavit  upon  which  an  order  of  arrest 
in  a  civil  action  is  asked  need  not  state  the  evi- 
dentiary facts  upon  which  the  principal  fact 
rests,  if  instead  thereof  the  affidavit  follows 
tbe  stattte  and  declares  in  positive  terms  that 
such  principal  fact  exists." 

But  it  Is  further  added  In  the  opinion 
that— 

"This  is  subject,  of  coarse,  to  the  qualifica- 
tion that,  if  the  facts  stated  in  the  affidavit 
show  that  necessarily  affiant  is  acting  only  on 
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edge,    then    the    e'videntiaiT    facts    most    be 
stated." 

The  affiant  In  fhls  case  describes  himself 
as  the  assistant  treasurer  of  tbe  plaintUT 
corporation,  as  of  the  date  of  the  affidavit. 
It  does  not  appear  how  far  back  his  connec- 
tion with  tbe  plaintiff  company  extended,  or 
whether  he  had  any  personal  knowledge  of 
its  transactions,  and,  as  already  pointed  out, 
he  expressly  avers  that  the  alleged  wrong- 
ful acts  of  defendant  occurred  "at  times  ac- 
tually imknown  to  affiant  and  plaintiff  cor- 
poration, but  believed  to  be  on  or  about  two 
years  next  preceding  tbe  bringing  of  the  suit 
herein."  How  long  prTor  to  the  date  of  the 
affidavit  the  suit  was  begun  does  not  appear. 
In  any  event,  it  must  be  apparent  that  affi- 
ant had  no  personal  knowledge  of  how  or 
why  or  when,  if  at  all,  defendant  disposed 
of  plaintiiTs  property.  It  is  at  least  a  fair 
presTunption  that,  If  he  had  no  knowledge 
during  a  period  of  more  tlian  two  years  aft- 
er the  happening  of  the  event  that  there  had 
been  a  conversion  of  plaintifTs  goods,  he 
was  not  In  a  position  to  testify  on  his  own 
knowledge  of  the  manner  and  nature  of  the 
conversion.  Such  presumption  was  enter- 
tained in  Ex  parte  Fkumoto,  120  CaL  310,  52 
Pac.  728,  where  It  is  Bald: 

"Several  of  the  statements  of  fact  are  made 
expressly  on  information  and  belief,  while  many 
others,  although  not  so  stated  in  terms,  are  of 
a  character  which  could  in  their  nature  only 
have  been  bo  made,  whereas  the  facts  upon 
which  such  information  and  belief  are  founded 
are  in  no  instance  given.  In  this  the  affidavit 
fiils  to  comply  with  one  of  the  express  •  •  • 
requirements  of  the  statute"  (Code  of  Civil 
Procedure,  {  481). 

[3]  It  Is  difficult  to  understand  how,  even 
on  the  most  positive  statement  of  personal 
knowledge,  the  bare  averment  that  the  act 
was  done  fraudulently  can  be  accepted  as  a 
statement  of  fact  In  support  of  an  order  of 
arrest,  whereby  in  a  civil  action  a  defendant 
Is  derived  of  his  liberty,  when  the  same 
statement  would  constitute  an  insufficient 
averment  of  the  fraud  in  the  complaint  to 
recover  the  money  or  property  claimed  to  be 
misappropriated.  Heller  v.  Dyerrille  Mfg. 
Co.,  116  Cal.  127,  47  Pac.  1016;  Truett  v. 
Onderdonk,  120  Cal.  581,  53  Pac.  26.  Fraud 
Is  the  gist  of  this  proceeding.  Its  existence 
should  be  determined  from  the  evidence  stat- 
ed, and  not  as  a  conclusion  of  the  affiant. 

"Where  no  prosecution  for  perjury  would  lie 
against  the  affiant,  predicated  upon  the  falsity 
of  any  of  tbe  matters  set  fortti  in  tlie  complaint, 
it  is  radically  insufficient."  Peterson  v.  Nes- 
iHtt,  11  CaL  App.  370, 105  Pac.  135. 

In  Ex  parte  Fkumoto,  supra,  the  court, 
while  impliedly  conceding  that  allegations  of 
fact  made  in  the  words  of  the  statute  are 
sufficiently  stated,  in  discussing  the  requl- 
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site  proof  of  fraud  under  an  affidavit  in  ar- 
rest and  bail,  says: 

"It  is  not  enough  to  assert  such  fraudulent 
intent  in  general  terms.  like  the  statement  or 
proof  of  a  cause  of  action  for  fraud,  the  spe- 
cific facts  relied  on  must  be  shown,  that  the 
court  itself  may  deduce  the  fraud,  and  not  leave 
tbe. question  of  the  sufficiency  of  his  facts  to 
be  passed  upon  by  the  party.  Morris  v.  Tal- 
cott,  96  N.  Y.  107.  If  this  is  so  in  cases  not 
involving  the  liberty  of  a  citizen,  a  fortiori  is 
it  demanded  in  a  proceeding  such  as  this.  Oth- 
erwise the  party  is  constituted  the  arbiter  of 
his  own  rights."  "A  warrant  of  arrest  can- 
not be  issued  on  hearsay,  nor  upon  any  state- 
ment, however  positive,  founded  upon  hearsay." 
Lay  V.  Superior  Court,  11  Cal.  App.  658,  105 
Pac.  775. 

It  may  be  added  that  such  warrant  of  ar- 
rest cannot  be  made  upon  the  mere  statment 
of  -a  concliision  of  law. 

In  this  case  the  defendant,  petitioner  here, 
seems  to  have  come  lawfully  Into  the  pos- 
session of  the  property  Involved.  It  does 
not  appear  when  it  was  delivered  to  him,  but 
It  Is  admitted  that  for  a  period  of  two  years 
or  upwards  the  plaintiff  corporation  had  had 
ho  knowledge  of  Its  condition  or  where- 
abouts, or  the  circumstances  under  wlilch 
the  petitioner  disposed  of  It.  It  would  be 
the  establishment  of  a  dangerous  precedent 
to  permit  the  petitioner  here  to  be  deprived 
of  his  Uberty  upon  the  bare  statement  of  a 
conclusion  or  opinion  of  the  asslstanf  treas- 
urer of  the  company  that  there  was  a  fraud- 
ulent conversion  of  the  goods. 

^nie  petitioner  Is  discharged. 

We  concur:  FINI1A.TSON,  P.  J.;  THOM- 
AS, X 


BAYLE88  V.  REED  at  al.    (Civ.  3186.) 

(District  Court   of  Appeal,   Second  District, 
Division  2,  California.    April  16,  1920.) 

1.  Appeal  ami  error  <S=>I  175(2)  —  Appellate 
eoart  oannot  render  Jndgment  for  amount 
due  plaintiff  to  save  expenses  of  another  trial. 

Under  Const,  art.  6,  {{  4,  4^,  the  appellate 
court,  in  an  action  on  a  daim  against  a  dece- 
dent's estate,  cannot  find  for  plaintiff  the 
amount  due  him  to  avoid  the  expense  and  ne- 
cessity of  another  trial  in  the  case. 

2.  Husband  and  wife  «=3259— Wife's  earnings 
held  ooMinnnlty  property. 

The  earnings  of  a  wife  for  her  services 
as  nurse,  sought  to  be  recovered  by  her  hus- 
band in  an  action  against  a  decedent's  estate, 
are  community  property. 

3.  Witnesses  «=»  143(5)— Wife  not  Inconpetent 
as  assignor  of  husband  in  his  action  agalast 
deoedent's  estate  to  recover  for  wife's  serv- 
ices. 

Where  a  husband  is  suing  for  services  ren- 
dered by  bis  wife  to  a  person  since  deceased. 
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hiB  daim  is  not  derived  from  his  wife,  since 
be  Is  entitled  to  the  value  of  her  services  by 
virtae  of  his  marital  rigbts;  hence  she  Is  a 
competent  witness  for  bim,  her  testimony  not 
being  exdnded  by  Code  CSt.  Proc.  §  1880,  subd. 
8,  ezdading  testimony  of  parties  or  assignors 
of  parties  in  sncb  cases. 

4.  Witnesses  «=» 1 38— Statute  axctnding  testi- 
mony In  aetlon  against  decedent's  estate  ap- 
plies only  to  parties  and  assignors. 

Code  Civ.  Proc.  (  1880,  subd.  3,  excluding 
the  testimony  of  parties  or  assignors  of  par- 
ties in  actions  against  a  decedent's  estate,  was 
not  intended  to  extend  the  disqualification  to 
any  other  persons  except  parties  or  assignors 
of  parties. 

5.  Witnesses  «=»l40(g)— Wife '  not  Incompe- 
tent beoause  of  Interest  In  husband's  aotlon 
against  decedent's  estate  to  recover  for  her 
services. 

In  an  action  by  a  husband  against  a  dece- 
dent's estate  to  recover  for  his  wife's  serv- 
ices, the  fact  that  should  plaintiff  recover  the 
wife  would  be  interested  in  the  result,  the 
froits  of  such  recovery  being  community  prop- 
erty, does  not  make  her  an  incompetent  wit- 
ness under  Code  Civ.  Proc.  §  1880,  subd.  3. 

Appeal  from  Superior  Court,  San  Diego 
County;    S.  M.  Marsh,  Judge. 

Action  by  C.  R.  Bayless  against  J.  F.  Reed 
and  another,  aa  executors  of  the  last  will  of 
Edwin  I^rrls,  deceased.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

H.  W.  Scheld,  of  San  Diego,  for  appellant 
Ward,  Ward  &  Ward,  of  San  Diego,  for 
respondents. 

THOMAS,  jr.  By  this  action  plaintiff  seeks 
to  recover  $2,351.92  from  the  defendants,  ex- 
ecutors of  the  estate  of  Edwin  Ferris,  de- 
ceased, for  work,  labor,  and  services  per- 
formed and  supplies  furnished  to  said  Ferris, 
at  his  special  instance. 

The  answer  of  defendants  to  plalntiiTs 
third  amended  complaint,  after  admitting  for- 
mal parts  only,  denied  each  and  every  ma- 
terial allegation  thereof,  and  set  up  an  al- 
leged agreement  under  and  by  virtue  of 
which  plaintiff  pertormeA  the  work  and  fur- 
nished the  materials,  etc.,  for  which  he  now 
seeks  pay,  asserting  that  said  decedent,  Ferris, 
had  paid  plaintiff  in  full  for  all  said  service. 
We  think  it  unnecessary  to  recite  in  detail 
the  terms  of  this  alleged  agreement  The 
case  was  tried  by  the  court  without  a  Jury. 
Findings  were  expressly  waived.  Judgment 
went  for  plaintiff  in  tbe  sum  of  $102.92. 
There  was  no  motion  for  a  new  trial.  The 
appeal  is  from  the  judgment,  by  the  so-called 
"alternative  method." 

We  have  read  the  entire  record,  consisting, 
as  it  does,  of  the  clerk's  transcript  and  re- 
porter's transcript,  also  appellant's  opening 
brief  and  respondents'  answering  brief,  from 


which  It  appears  that  both  parties  hereto 
seek  a  reversal  of  the  judgment. 
[1]  Aiqiellant  in  his  brief  says: 

"Under  section  4V&  of  the  Constitution  of 
the  state  of  California,  and  when  it  appears 
from  the  whole  of  the  record  in  a  case  on  ap- 
peal that  substantial  justice  should  be  done, 
the  appellant  asks  this  appellate  court  with- 
out having  to  undergo  the  expense  and  neces- 
sity of  another  trial  herein,  that  tliis  court  find 
for  plaintiff  the  amount  wtiich  is  justly  dae  him 
in  this  case." 

Muoh  as  we  might  desire  to  comply  with  the 
foregoing  interesting  request,  the  answer  is 
that  the  court  is  without  Jurisdiction  to  grant 
it  Section  4,  art  6,  Const  A  large  i)ortion  of 
the  amount  claimed  by  plaintiff  as  aforesaid 
was  for  the  services  of  his  wife  as  nurse  for 
deceased  at  the  latter's  special  instance  and 
request,  and  in  order  to  prove  the  allegations 
of  his  complaint  as  to  such  services,  plaintiff 
offered  his  wife,  Minnie  B.  Bayless,  as  a  wit- 
ness in  his  t>ehalf,  whose  testimony,  if  re- 
ceived, would  have  tendea  to  show  such  al- 
legations to  be  true.  To  the  testimony  of  this 
witness  the  following  objection  was  Inter^ 
posed: 

"We  object  to  this  witness  testifying  as  to 
the  transactions  had  with  the  decedent  on  the 
same  ground,  that  of  section  —  subdivision  3  of 
section  1880  of  the  Code  of  Civil  Procedure. 
Ttiis  witness  is  not  of  course,  the  nominal  par- 
ty, but  the  section  is  broader  than  to  exdude 
nominal  parties;  it  exdudes  not  only  parties 
or  assignors  of  parties,  it  also  includes — ex- 
cludes persons  in  whose  behalf  the  action  is 
prosecuted.  Now,  of  course  the  testimony  has 
not  progressed  far  enough  to  show,  but  the 
pleadings  indicate  so  dearly,  the  nature  of  the 
claim  being  presented  against  this  estate,  it  is 
for  services  rendered,  a  larger  part  is  a  daim 
for  services  of  this  witness,  as  a  member  of 
tlie  community  of  which  she  and  the  plaintiff 
are  members,  and  by  the  same  reasoning  and 
on  the  same  theory  the  testimony  of  this  wit- 
ness is  also  incompetent" 

This  objection  was  at  first  overruled,  but 
later,  and  after  the  witness  had  testified  ful- 
ly, the  ruling,  so  far  as  it  relates  to  that  por- 
tion of  the  witness'  testimony  in  reference  to 
plaintitTs  claim  for  her  services  as  nurse, 
was  set  aside,  and  the  objection  thereupon 
sustained.  It  Is  claimed  by  appellant  that 
this  ruling  was  erroneous,  and  we  think  the 
contention  must  be  sustained. 

[2,  3]  Tliat  the  earnings  of  the  wife  in  such 
a  case  as  this  are  community  property  is  too 
well  settled  to  require  the  citation  of  author- 
ities. Such  being  the  case,  we  think  that 
where  a  husband  is  suing  for  services  ren- 
dered by  his  wife,  his  daim  is  not  derived 
from  her,  since  he  is  entitled  p)  the  value  of 
her  services  by  virtue  of  his  marital  rights, 
and  she,  therefore,  Is  a  competent  witness  for 
him.    40  Cy&  2295 ;   Porter  v.  Dunn,  131  N. 
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T.  314,  30  N.  B.  122;  Hopkins  v.  Clark,  90 
Hun,  4,  35  N.  Y.  Supp.  360;  HUkett  v.  Boz- 
arth,  75  Neb.  70,  105  N.  W.  000;  Parker  v. 
Wells.  68  Neb.  647,  94  N.  W.  717 ;  Miller  v. 
Miller,  7  Ariz.  316,  64  Pac  415 :  Cullen  t.  BIb- 
bee,  168  CaL  696,  144  Pac  968. 

[4]  Nor  do  we  think  that  It  is  Intended  by 
this  section  to  extend  the  disqualification  to 
any  except  parties  or  assignors  of  parties. 
Todd  T.  Martin,  4  Cal.  Unrep.  Cas.  805,  37 
Pac  872. 

[S]  If  It  be  contended  In  this  case  that 
should  plalntlir  recover,  the  wife  wonld  by 
ttiat  fact  be  interested  in  the  resnlt  because 
of  the  fmits  of  such  recovery  being  commu- 
nity property,  'the  answer,  as  we  see  it,  Is 
that  in  legal  contemplatlun  she  would  not  be 
Invested  with  any  legal  interest  therein.  In 
the  case  of  Lucas  v.  McDonald,  126  Iowa,  678, 
102  N.  W.  632,  the  Supreme  Court  of  Iowa 
held  that  whUe  the  statute  provided  that  "no 
party  to  an  action,  or  the  wife  of  such  party, 
shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  between  such  wit- 
ness and  a  person  since  deceased,  as  against 
the  administrator  of  such  deceased  person," 
Btill.  it  not  appearing  that  the  wife  had  any 
part  therein,  in  such  a  case  she  was  a  com- 
petent witness.  Such  cases  as  we  have  found 
holding  to  the  contrary  are  predicated  upon 
statutes  differing  in  various  respects  from 
ours. 

For  these  reasons  we  think  the  ruling  re- 
ferred to  was  prejudicial. 

Judgment  reversed. 


We      concur: 
8LOANE,  J. 


FINLA7SON,       P.      J.: 


W00D8T0NE   MARBLE  &  TILE  CO.  v. 

DUN8M0RE    CANYON    WATER    CO. 

Ot    al.    (Civ..    3249.) 

(District    Court   of   Apppal,   Second   District, 
Division  1,  California.    April  12,  1920.) 

1.  Carporations  «=3l22— Buyer  at  exeoutlon 
sale  of  stock  of  mat  sal  water  oorpo  ration 
does  not  necessarily  acquire  title. 

The  rule  that  a  buyer  of  corporate  stock 
at  a  sale  under  execution  acquires  absolute 
title,  if  the  stock  stood  on  the  corporate  books 
in  the  name  of  the  judgment  debtor  and  the 
buyer  had  no  notice  of  the  daim  of  another, 
does  not  apply  to  stock  of  a  mutual  water  cor- 
poration not  organized  for  profit  but  merely  to 
■apply  water  to  stockholders. 

2.  Watara  and  water  courses  <3=>IS4(I)— Wa- 
ter right'  held  appurtenant  to  land,  though 
represented  by  stock  in  mutual  eompany. 

Where  the  owners  of  water  rights  appur- 
tenant to  their  several  tracts  of  land  formed  a 
mutual  corporation  and  transferred  their  water 
tights  to  the  corporation  in  exchange  for  stock 
representing  the  right  to  water,  the  water  right 


remained  appurtenant  to  the  land  notwithstand- 
hig  the  formal  change  in  ownership  and  passed 
to  a  mortgagee  of  the  land  and  appurtenant 
water  rights  as  against  a  subsequent  execution 
bnyer  of  the  stock  which  still  stood  on  the  cor- 
porate books  in  the  name  of  the  mortgagor. 

3.  Appeal    and    error    ®s>90g(l)— Compllanoe 
with  statute  making  water  stock  appurtenant 
to  land  presumed  to  snpport  Judgment' 
In  the  absence  of  anything  in  the  record, 
it  inn  be  presumed  that  a  water  corporation 
complied  with  the  requirements  of  Civ.  Code,  | 
324,  to  make  its  stock  appurtenant  to  the  lands, 
if  that  is  necessary  to  support  the  court's  con- 
clusion that  the  stock  was  appurtenant 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  6.  Finlayson,  Judge. 

Action  by  the  Woodatone  Marble  &  Tile 
Company  against  the  Dunsmore  Canyon 
Water  (Company,  William  Garland,  and 
others,  in  which  William  Garland  was  the 
only  defendant  who  appeared  and  answered. 
Judgment  for  defendant  Garland,  and  plain- 
tiff appeals.    Affirmed. 

Barstow,  Rohe  &  Jeffera,  of  Los  Angeles 
(C.  S.  Spencer,  of  Los  Angeles,  of  counsel), 
for  appellant 

Hunsaker,  Britt  &  Cosgrove,  Le  Roy  M.  Bd- 
wards,  and  G.  Har<dd  Janeway,  all  of  Los 
Angles,  for  respondent 

SHAW,  J.  In  this  action  plaintiff  sought 
a  decree  adjudging  it  to  be  the  owner  of  ten 
sliares  of  stock  In  the  Dunsmore  Canyon 
Water  Company  and  an  order  requiring  said 
company  to  issue  to  it  a  certificate  for  the 
same. 

The  Dunsmore  Canyon  Water  Company, 
together  with  Mrs.  John  Leenhouts  and  her 
husband,  who  were  made  parties  defendant 
suffered  default  Dtfendant  Gariand  filed 
an  answer,  and  the  result  of  the  trial  was  a 
Judgment  against  the  plaintiff,  from  ivhich 
'It  appeals  on  the  judgment  roll,  claiming 
that  it  is  entitled  to  have  judgment  in  its 
favor  enta«d  upon  the  findings. 

The  facts  as  disclosed  by  the  findings,  are 
in  substance  as  follows:  In  1886  one'Brtggs, 
being  the  owner  of  900  acres  of  land  and  the 
right  to  use  thereon  ••/iio  of  all  the  waters 
of  Dunsmore  Canycm,  subdivided  the  same 
Into  90  ten-acre  parcels  under  13ie  name  of 
Crescenta-Canada  tract  which  parcels  he 
sold  and  conveyed,  together  with  the  right 
to  Viio  of  the  said  waters  of  Dunsmore 
Canyon  as  an  ai^urtenance  to  each  of  said 
ten-acre  parcels  of  land.  In  1908  Mrs.  Leen- 
houts, by  mesne  conveyance,  acquired  lot  1, 
block  K,  of  this  subdivision,  with  which 
there  was  conveyed  to  her  as  an  appurte- 
nance thereto  Vii»  of  all  the  waters  of  Duns- 
more Canyon,  which  supply  of  water,  in  the 
cultivation  of  said  land  and  the  Irrlgattom 
of  the  same  in  growing  fmits  and  other 
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crops,  was  nsed  thereon  from  1886  to  the 
bringing  of  this  action,  and  without  which 
said  land  would  he  of  little  or  no  value  for 
the  growing  of  crops  thereon.  In  the  year 
1908  certain  owners  of  these  ten-acre  tracts 
of  land  and  the  rights  to  the  waters  of  Duns- 
more  Canyon  so  acquired  as  appurtenant 
thereto,  organized  a  matnal  water  ccxnpany, 
designated  the  Dunsmore  Canyon  Water 
Company,  the  purpose  of  whidi  was  to  fa- 
cilitate the  collection,  management,  and  dis- 
tribution of  the  waters  of  said  canyon  to  the 
owners  of  said  lands  in  proportion  to  their 
respectlye  rights  to  said  waters ;  that  there- 
upon Mrs.  Leenhouts,  as  owner  of  said  lot 
1,  block  K,  in  said  tract,  and  other  property 
owners  likewise  having  interest  in  the 
waters  of  said  canyon,  conveyed  the  same 
to  the  said  corporation,  and,  as  considera- 
tion for  such  conveyance,  Immediately  re- 
ceived shares  of  the  capital  stock  of  said 
company  in  proportion  to  their  original 
rights  to  the  waters  of  Dunsmore  Canyon 
which  bad  theretofore  been  conveyed  to 
them  as  an  appurtenance  to  their  lands, 
there  being  issued  to  Mrs.  Leenhouts  the  ten 
sliares  of  stock  in  controversy;  that  said 
water  company  is  a  mutual  water  company, 
and,  without  payment  of  dividends  or  profits, 
distributes  the  waters  to  its  stockholders  In 
proportion  to  the  number  of  shares  possessed 
by  each;  that  defendant  Garland  acquired 
title  to  said  lot  1,  block  K,  by  purchase  at 
a  sale  duly  made  upon  the  foreclosure  of  a 
mortgage  executed  by  Mrs.  Leenhouts  as 
owner,  whereby  she  mortgaged  to  blm  said 
lot,  consisting  of  tw.  acres  of  land,  "together 
with  all  and  singular  the  *  *  *  water 
and  water  rights,  pipes,  flumes  and  ditches 
thereunfo  belonging"  r  that  at  the  time  of  the 
execution  of  said  mortgage  and  the  sale  so 
made  under  foreclosure,  followed  by  the  ex- 
ecution of  a  deed  to  said  property,  the  ten 
shares  of  stock  in  question  stood  upon  the 
books  of  said  company  in  the  name  of  Mrs: 
Leenhouts,  and  no  mention  of  the  stock  as 
such  was  made  in  the  mortgage  and  no 
transfer  or  delivery  thereof  was  made  to  the 
mortgagee.  In  an  action  brought  against 
Mrs.  Leenhouts  by  plaintifT,  it  caused  the 
stock  of  which  she,  as  shown  by  the  stock 
books  of  said  company,  appeared  to  be  the 
unconditional  owner,  to  be  attached,  and 
upon  Judgment  being  obtained,  purchased 
the  shares  at  sale  under  an  execution  Issued 
upon  said  Judgment,  all  of  which  acts  were 
had  and  taken  without  notice  to  plaintiff 
that  any  one  other  than  Mrs.  Leenhouts  had 
any  claim,  right,  or  title  to  the  stock.  As 
ultimate  facts  the  court  found: 

"That  at  the  time  of  the  execution  and  de- 
livery of  said  mortgage  to  the  said  William 
Garland,  all  right  of  Mrs.  John  Leenhouts  to 
receive  water  fromi  the  said  Dunsmore  Canyon 
Water  Company  was  a  right  appurtenant  to 
the  aforesaid  lot  1  in  block  K  of  the  Crescenta- 
Canada  tract,  and  formed  a  part  of  the  proper- 


ty mortgaged  at  said  time  to  the  said  defendant 
William  Garland;  and  that  the  said  William 
Garland  *  *  *  is  now,  and  has  been  at  all 
times  since,  the  owner  and  holder  of  said  lot 
*  *  *  together  with  all  water  rights,  pipe 
lines  and  appurtenances  thereunto  belonging,  or 
in  any  wise  appertaining";  and  that  "said  Wil- 
liam Garland  is  the  owner  and  holder  of,  and 
entitled  to  the  possession  of,  the  aforesaid  ten 
shares  of  the  capital  stock  of  the  Dunsmore 
Canyon  Water  Company,  standing  in  the  name 
of  the  defendant  Mrs.  John  Leenhouts,  and  all 
of  the  right,  title,  and  interest  of  the  said  Mrs. 
John  Leenhouts  therein  and  thereto,  and  is  en- 
titled to  have  the  said  stock  transferred  upon 
the  books  of  said  corporation  into  his  own 
name."  And,  further,  "that  the  said  William 
Garland  is  the  only  person  who  has  any  right, 
title  or  interest  in  or  to  said  ten  shares  of 
stock,  and  that  the  plaintiff  has  no  right,  title 
or  Interest  in  or  to  said  ten  shares  of  stock,  or 
any  part  thereof." 

[1]  Upon  these  facts  appellant  Invokes 
the  well-recognized  rule  that  where  one  at  a 
sale  under  execution,  and  In  the  absence  of 
facts  shown  whidi  charge  Mm  with  notice 
that  another  has  an  interest  therein  as  own- 
er or  pledgee,  buys  shares  of  corporate  stock 
standing  upon  the  books  of  a  corporation  in 
the  name  of  the  Judgment  debtor,  he  ac- 
quires absolute  title  thereto.  Farmers'  etc.. 
Bank  v.  Wilson,  58  Cal.  600;  Spreckels  v. 
Nevada  Bank,  113  Cal.  272,  45  Pac.  329,  33 
L.  R.  A.  459,  54  Am.  St.  Rep.  348;  West 
Coast  Safety  Fauixt  Co.  v.  WulfT.  133  Cal. 
315,  66  Pac.  622,  85  Am.  St  Rep.  171.  0(m- 
cedlng  the  general  appilcatlou  of  this  rule 
to  pnrdiases  of  stock  so  made  In  a  corpora- 
tion conducted  for  profit  and  distributed  to 
its  shareholders  as  dividends,  it  is,  both  up- 
on principle  and  authority,  inapplicable  to 
the  facts  found  to  exist  In  the  instant  case. 

[2]  That  prior  to  the  formation  of  the 
Dunsmore  Canyon  Water  Company  Mrs. 
Leenhouts,  by  virtue  of  a  deed  of  conveyance, 
was,  as  owner  of  the  ten-acre  tract  of  land, 
entitled  to  i/no  of  the  flow  of  water  in  said 
Dunsmore  Canyon  as  an  appurtenance  there- 
to, admits  of  no  controversy,  and  appellant 
concedes  that  neither  the  deed  nor  the  ap- 
purtenance would  be  the  subject  of  a  sepa- 
rate levy  and  sale,  since  the  right  to  the 
water  for  use  upon  the  land  must,  upon  such 
facts,  be  deemed  part  of  the  real  estate. 
This  being  true,  how  could  the  ownership  be 
terminated  or  the  appurtenance  severed  by 
the  mere  substitution  of  the  stock  for  the 
deed  as  evidence  of  ownership?  The  right 
to  the  flow  of  water  was  in  no  wise  changed 
and  the  use  thereof  was  identically  the  same 
after  the  issuance  of  the  stock  as  It  was 
prior  thereto.  The  corporation  was  not 
created  for  profit  and  to  pay  dividends  to 
the  stockholders,  but  solely  and  alone  for  the 
convenient  and  more  economical  manage- 
ment of  a  common  source  of  water  in  the 
distribution  Of  and  from  which,  according 
to  their  respective  rights,  the  owners  of  these 
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seyeral  tracts  of  land  were  entitled  to  a 
supply  of  -water  for  use  thereon.  While  It  Is 
true  that  one  owning  a  water  right  appurte- 
nant to  his  land  may,  as  held  in  Gould  t. 
StafTord,  91  Cal.  146,  27  Pac.  643,  convey  It 
separate  from  the  land  and  thus  sever  the 
connection,  nevertheless  the  mere  exchange 
of  one  muniment  of  title  to  the  water  right 
for  another  cannot  be  deemed  a  severance 
thereof  from  the  land  to  which  it  was  con- 
cededly  appurtenant.  As  said  in  Estate  of 
Thomas,  147  Cal.  236,  81  Pac.  639,  where  the 
facts  were  substantially  the  same  as  those 
here  Involved: 

"There  was  a  formal  conveyance  of  the  legal 
title  of  the  several  water  rights  to  the  corpora- 
tion, but  simultaneously  the  grantors  received 
certificates  of  stoclc  which  constituted  them  the 
beneficiaries  of  'everything  so  conveyed  in  the 
proi>ortion  of  their  original  interests.  As 
stockholders  they  became  entitled  to  receive 
their  proportionate  share  of  all  that  the  com- 
pany was  authorized  to  divide.  It  bad  nothing 
but  water  to  divide,  and  of  that  they  received 
the  same  share  and  ih  the  same  manner  and  or- 
der in  which  they  had  received  it  before  the 
conveyance.  And  the  successive  owners  of  the 
six-acre  tract  applied  it  after  the  conveyance  to 
that  tract  as  they  had  done  before.  AH  that 
happened  was  that  a  right  which  they  had  held 
and  exercised  under  one  title  before  the  convey- 
ance was  held  and  exercised  under  a  (formally) 
different  title  afterwards.  There  was  in  fact 
no  moment  of  time  when  they  lost  the  right  to 
use  the  water,  and  there  was  no  cessation  of  its 
use  on  the  particular  tract.  Neither  the  corpo- 
ration nor  any  other  persons  acquired  any  right 
to  divert  it  to  another  use.  And  the  question 
whether  a  water  right  is  appurtenant  to  a  par- 
ticular tract  does  not  depend  in  the  least  de- 
gree upon  the  source  of  title  to  the  water  right; 
it  is  made  appurtenant  to  the  land  by  use  on  the 
land  for  its  benefit,  and  here  the  undisputed 
right  of  the  Fullers  and  the  decedent  to  receive 
eight  hours'  run  of  all  the  company's  water  ont 
of  every  three  hundred  and  sixty  hours  was 
made  and  continued  appurtenant  to  the  six-acre 
tract  by  use  on  the  land  in  the  irrigation  of 
trees  that  greatly  increased  its  value,  and  would 
perish  without  it.  In  view  of  these  facts  it 
is  clear  that  the  water  right  remained  appur- 
tenant to  the  land,  that  it  would  have  passed  by 
conveyance  of  the  land,  and,  if  so,  that  it  passed 
by  the  devise  to  respondent  (Civ.  Code,  §  1311), 
and  did  not  fall  into  the  residue  distributable 
to  the  appellant." 

The  water  right  In  question  evidenced  by 
the  stodc  was  an  appurtoiance  of  the  land. 
The  deed  followed  the  foreclosure  of  a  mort- 
gage duly  recorded  long  before  plalnttff  at- 
tacbed  the  stock  and  wherein  the  owner  of 
the  land  mortgaged  the  same,  "together  with 
all  water  rights,  pli>e  lines,  ditches  and  ap- 
purtenances thereunto  belonging."  Hence  it 
follows  that  Garland  acquired  title  to  the 
water  right,  and  his  ownership  thereof  is  In 
no  wise  affected  by  any  omission  as  to  de- 


livery or  transfer  of  the  stock  prior  to  plain- 
tiff's levy  and  sale  thereof  made  subsequent 
to  the  execution  and  recording  of  the  mort- 
gage. 

[3]  Moreover,  section  324,  OIvll  Code,  pro- 
vides that  a  corporation  organized  for  sup- 
plying water  for  irrigation  purposes  and 
domestic  use  may  In  Its  by-laws  provide  that 
such  water  shall  only  be  sold  and  distributed 
to  the  owners  of  its  capital  stock,  and  that 
such  stock  shall  be  appurtenant  to  the  lands, 
when  described  In  the  certificate  issued  there- 
for, provided  such  by-law  be  recorded  in  the 
office  of  the  recorder  of  the  county  in  which 
the  lands  are  situated,  and  In  such  case  the 
shares  of  stock  so  located  on  such  land  shall 
only  be  transferred  therewith  and  pass  as 
an  appurtenance  thereto.  Now,  while  it  ap- 
pears the  Dunsmore  (Canyon  Water  Company 
was  a  corporation  of  the  description  stated 
in  said  section,  the  record  is  sUent  as  to 
whether  It  had  complied  with  the  provision 
in  rdgard  to  adopting  and  causing  to  be  re- 
corded a  by-law  that  the  stock  should  be 
deemed  appurtenant  to  the  lands  described 
in  the  certdflcate  therefor.  Nevertheless,  con- 
ceding the  ultimate  finding,  to  the  effect  that 
Garland  was  the  exdnslve  owner  of  the  stock, 
depended  solely  upon  a  showing  of  compli- 
ance on  the  part  of  the  corporation  with  the 
provision  referred  to^  we  must,  tn  the  ab- 
sence of  evidence  to  tiie  contrary  or  any- 
thing appearing  in  the  probative  findings 
which  negatives  such  fact  (and  there  is  noth- 
ing), assume.  If  necessary  in  support  of  the 
judgment,  that  proof  of  compliance  was  in 
fact  made  and  the  court  based  Its  conclusion 
therecm.  In  United  States  Film  Co.  t.  Unit- 
ed States  Fidelity  ft  Guaranty  Co.,  186  Pac 
364,  this  court  said: 

"Where  an  appellant  complains  of  errors 
committed  by  the  trial  coart,  it  devolves  upon 
him  to  produce  a  duly  authenticated  record  af- 
firmatively showing  the  alleged  error;  other- 
wise the  court  on  appeal  must,  if  under  any 
drcnmstances  the  nilinK  could  be  deemed  cor- 
rect, assume  that  such  condition  or  circum- 
stance was  made  to  appear." 

To  the  same  effect  are  Escondldo  High 
School  District  V.  Escondldo  Seminary,  130 
Cal.  128,  62  Pac.  401,  and  Paine  v.  San  Ber- 
nardino Valley  Traction  CJo.,  143  Cal.  654,  77 
Pac.  659. 

Hence,  for  this  reason  alone,  it  cannot  be 
said  upon  the  record  that  the  court  erred  in 
making  the  finding  of  ultimate  fact  upon 
which  the  Judgment  rests.  If  such  compli- 
ance was  not  shown,  then,  tn  order  to  avail 
itself  of  the  point,  appellant  should  have 
brought  up  a  record  disclosing  the  want 
thereof. 

The  Judgment  is  affirmed. 

We  concur:    CONRET,  P.  J.;   JAMBS,  J. 
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BRUSH  V.  SOUTHERN  PAC.  CO.  at  al. 
(Civ.  3310.) 

(Dietrict  Court  of  Appeal,  First  District,  Di- 
yision  1,  Oalifornia.  April  9,  1920.  Hearing 
Denied  by  Supreme  Court  June  7,  1920.) 

1.  Evidence  «=9243 (4)— Declaration  of  agent 
as  to  past  event  not  part  of  res  gastts  inad- 
missible against  principal. 

Declaration  of  agent  that  a  bridge  was 
faulty  from  the  manner  in  which  it  hod  been 
constructed,  not  being  made  in  regard  to  a 
transaction  in  the  course  of  his  agency  depend- 
ing at  the  time,  so  as  to  make  the  declaration  a 
part  of  the  res  gestee,  is  inadmissible  against 
his  principal. 

2.  Limitation  of  actions  9=>55(7)  —  Only  on 
storm  waters  being  liaci(ed  liy  faulty  oonstrae* 
tlon  of  bridge  does  statute  run. 

Building  of  bridge  by  defendants  not  being 
a  nuisance  in  itself  or  an  invasion  of  plaintiffs 
rights,  but  becoming  so  only  when,  because  of 
faulty  construction,  it  diverted  storm  waters 
and  debris  from  tiie  channel  onto  plaintiff's 
land,  the  statute  commenced  to  run  only  on  the 
receipt  of  such  consequential  injuries. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Louis  W.  Myers,  Judge. 

Action  by  Albert  L.  Brush  against  the 
Southern  Padflc  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Keversed. 

Henry  T.  Gage  dnd  W.  L  Gilbert,  both 
of  Los  Angeles,  for  appellants. 

Bradner  W.  Lee,  Kenyon  F.  Lee,  and  Brad- 
ner  W.  Lee,  Jr.,  all  of  Los  Angeles,  for  re- 
spondent. 

"WASTE,  P.  J.  Plaintiff  brought  this  action, 
all^^ing  that  the  defendants  so  negligently 
constructed,  and  maintained,  a  bridge  over 
a  waterway,  or  "wash,"  extending  from  the 
San  Dlmas  Canyon  in  the  Sierra  Madre 
Mountains,  that  during  an  unusually  heavy 
rainfall,  in  the  months  of  January  and  Febru- 
ary, 1914,  large  quantities  of  trees,  rocks, 
orchard  cuttings,  railroad  ties,  planks,  and 
other  d€bris  were  carried  by  the  water,  and 
accumulated  against  and  between  the  piling 
of  said  bridge,  clogging  up  the  waterway, 
causing  the  water  to  dam  up  for  a  distance 
of  SOO  feet  back  of  the  bridge,  destroying 
75  orange  trees,  and  injuring  500  others; 
also  causing  gravel  to  be  deposited  over 
about  sis  acres  of  plaintiff's  land,  to  a  depth 
of  one  to  three  feet.  Judgment  was  entered 
for  the  plaintiff  for  the  sum  of  $7,200,  after 
a  verdict  for  that  amount  by  a  Jury,  and  the 
defendants  appeal. 

In  defense  of  the  action  the  defendants  set 
up  that  the  lands  described  In  plaintiff's  com- 
plaint were  as  a  matter  of  fact,  part  of  the 
natural  course  and  bed  of  the  San  Dlmas 


wash,  which  the  plaintiff  set  about  to  re- 
claim; that,  by  reason  of  the  construction 
of  a  retaining  wall  by  the  plalntlft,  along 
the  natural  line  of  the  bank  of  the  wash. 
In  said  work  of  reclamation,  the  water  was 
prevwited  from  following  Its  natural  course ; 
and,  further,  that  the  bridge  was  of  sub- 
stantial construction,  erected  In  1884,  per- 
manent In  its  nature ;  and  that  any  cause  of 
action  against  the  defendants  by  reason  of 
the  faulty  erection  of  the  bridge  was  barred 
by  the  statute  of  limitations.  Defendants 
also  alleged  an  unprecedented  amount  of 
rainfall  as  the  cause  of  the  excessive  flow  in 
the  ■  waterway. 

[1]  onie  Judgment  must  be  reversed.  Aft- 
er the  overflow  W.  H.  .Whalen,  division 
superintendent  of  the  Los  Angeles  division 
of  the  defendant  Southern  Pacific  Company, 
made  an  examination  of  the  bridge.  Over 
the  objection  of  the  defendants,  witness 
Carlson  was  permitted  to  testify  that  upon 
the  occasion  of  this  Inspection  Whalen  stated 
that  the  bridge  was  not  properly  constructed 
because  of  the  piling  being  driven  diagonally 
across  the  stream.  The  purpose  of  the  Intro- 
duction of  this  testimony  was  to  show  that 
the  bridge  was  an  obstruction  to  the  stream. 
The  admission  of  this  testimony  was  enot. 
The  conversation  not  being  part  of  the  res 
gestae  was  Inadmissible  as  a  dedaratlon  by 
the  employe  against  his  employer.  Sllveira 
V.  Iversen,  128  Cal.  188,  191,  60  Pac.  687. 
The  bridge  was  constructed  many  years  be- 
fore the  division  superintendent  became  in 
any  way  connected  with  defendant,  and  the 
declaration,  if  made  by  him  concerning  It, 
was  inadmissible  as  not  made  in  regard  to 
a  transaction  in  the  course  of  his  agency, 
dei)endlng  at  the  very  time  .of  the  declara- 
tion. Beasley  v.  San  Jose  Frult-Packlng  Co., 
92  Cal.  388,  28  Pac.  485;  Umstead  v.  Auto- 
mobile Funding  Ca  of  America,  185  P«a  1011. 

Bespondent  seeks  to  Justify  the  admission 
of  this  testimony  upon  the  theory  that  it  was 
alleged  in  the  complaint,  and  denied  in  the 
answer,  that  the  defendants  knew,  or  could 
have  known  by  the  exercise  of  ordinary  dili- 
gence, that  it  was  necessary  for  them  to  keep 
said  bridge  open,  and  free  and  clear  of  all 
debris,  in  order  that  the  natural  flow,  'and 
free  passage,  of  rain  and  storm  water,  and 
such  debris,  would  not  be  prevented.  It  Is 
also  urged  that  Whalen's  declaration  should 
not  have  prejudiced  defendants,  because 
they  themselves  developed  that  the  wooden 
pUe  bridge  had  been  removed  and  a  steel 
span  bridge  suspended,  after  the  damage. 
Whalen  was,  himself,  called  to  the  stand  and 
denied  Carlson's  testimony.  Respondent 
argues,  therefore,  that  it  was  for  the  Jury  to 
decide  which  of  the  two  men  to  believe. 
None  of  these  contentions  remove  the  testi- 
mony from  the  application  of  the  rule  adher- 
ed to  in  the  foregoing  authorities. 
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[21  Appellants  contend  tbat  the  cause  of 
action  of  the  plaintiff  Is  barred  by  the  stat- 
ute of  limitations,  not  baring  been  begun 
wltbln  either  two  or  three  years  following 
the  erection  of  the  bridge  which  was  proved 
to  be  a  permanent  structure.  They  take,  the 
position  that  the  Umltation  period  for  injury 
to  land,  under  such  circumstances,  b^ns 
to  mn  flmm  the  completion  of  the  structure, 
although  the  injury  may  occur  during  peri- 
ods of  high  water,  during  successive  years 
tber^fter.  Appellants  have  misconstrued 
the  nature  of  the  present  action.  It  is  not 
one  to  recover  Jor  an  Injury,  direct  and  re- 
sulting immediately,  from  the  construction 
of  the  bridge,  but  relates  to  damages  which 
were  an  after-result  from  the  erection  of 
tbat  Btmctare.  In  other  words,  the  action 
for  damages  for  the  injury  to  the  plaintiff's 
land,  caused  by  the  obstruction  of  the  storm 
waters  in  San  Dlmas  Canyon,  as  the  result 
of  the  construction  of  the  bridge  by  the  de- 
fendants. Is  not  for  a  trespass  upon  real 
property,  but  it  la  in  the  nature  of  an  ac- 
tion upon  the  case  at  common  law  for  a  con- 
sequential injury.  Danerl  T.  Southern  Cali- 
fornia Hallway  Co.,  122  Cal.  607,  65.Paa  243 ; 
Hicks  v.  Drew,  117  Cal.  305,  309,  40  Pac.  189. 

The  true  rule  as  to  the  application  of  the 
statute  of  limitations  in  such  cases  is  stated 
by  Mr.  Bedfield,  In  bis  work  on  Railways 
(6th  Ed.,  vol.  1,  p.  595),  as  foUows: 

"The  general  rule  in  regard  to  the  time  of  the 
accruing  of  the  action  is  that  when,  the  act  or 
omission  causes  direct  and  immediate  injury, 
the  action  accrues  from  the  time  of  doing  the 
act;  but  where  the  act  is  injurious  only  from 
its  conseqaences,  aa  the  undermining  a  house 
or  wan,  or  causing  water  to  flow  back  at  cer- 
tain seasons  of  high  tide  or  high  water,  the 
cause  of  action  accrues  only  from  the  conse- 
quential injury." 

The  case  at  bar  falls  within  the  decision 
of  St  Louis,  etc.,  Co.  V.  Biggs,  62  Ark.  240, 
244.  12  S.  W.  331  (6  L.  R.  A.  804,  20  Am.  St. 
Rep.  174),  where  the  Supreme  Court  of  Ar- 
kansas said: 

"Whenever  the  nnisance  is  of  a  permanent 
cliaracter  and  its  conBtrnction  and  continuance 
are  necessarily  an  injury,  the  damage  is  origi- 
nal, and  may  be,  at  once,  fully  compensated.  In 
anth  case  the  statute  of  limitations  begins  to 
nm  upon  the  construction  of  the  nuisance. 
Railway  Co.  v.  Morris,  36  Ark.  622;  Railway 
Co.  V.  Chapman,  39  Ark.  463.  But  when  such 
structure  is  permanent  in  its  character,  and  its 
construction  and  continnance  are  not  neces- 
sarily injurious,  but  may  or  may  not  be  so,  the 
injury  to  be  compensated  in  a  suit  is  only  the 
damage  wUch  has  happened;  and  there  may  be 
as  many  successive  recoveries  as  there  are  suc- 
cessive injuries.  In  such  case  the  statute  of 
limitations  begins  to  run  from  the  happening 
of  the  injury  complained  of.    [Citing  cases.]" 

The  building  of  the  bridge  by  the  defend- 
ants was  not  of  Itself  a  nuisance  or  an  in- 


vasion of  plaintiff's  rights,  bat  became  so 
only  when,  by  reason  of  its  alleged  faulty 
construction.  It  diverted  the  storm  waters 
and  dSbris  from  the  usual  channel,  upon 
plaintiff's  land.  International  ft  G.  N.  B.  Co. 
V.  Kyle,  101  S.  W.  272 ;  St.  Louis,  1.  M.  ft  S. 
By.  Co.  V.  Hoshall,  82  Ark.  887,  102  S.  W. 
207;  Texas  ft  P.  Ry.  Cb.  v.  Ford,  64  Tex. 
Civ.  App.  312,  117  S.  W.  203 ;  Hill  v.  Empire, 
etc.,  Co.  (C.  C.)  158  Fed.  881.  Suit  In  the  in- 
stant case  having  been  commenced  within  two 
years  after  the  receipt  of  these  consequential 
injuries  by  plaintiff,  bis  causes  of  action 
were  not  barred  by  the  statute  of  limitations. 
Danerl  v.  Southern  California  Railway  Co., 
122  Cal.  ^507,  56  Pac.  243;  Hicks  v.  Drew, 
117  Cal.  305,  309,  49  Pac.  189. 

The  authorities  relied  upon  by  appellants 
to  the  contrary  deal  with  cases  where  in- 
juries caused  by  permanent  structures  in- 
fringed immediately  upon  plaintiff's  rights. 
Snch  instances  are,  where  water  is  perma- 
nently polluted,  streams  immediately  cansed. 
to  flow  back  on  adjacent  land,  and  currents 
of  a  river  turned  aside  by  permanent  dikes, 
at  once  begin  to  cut  into  the  opposite  bank. 
They  do  not  deal  with  cases  similar  to  the 
one  at  bar,  where  a  permanott  and  lawful 
structure  has,  for  many  years,  existed  with- 
out any  consequential  injury  resulting  from 
Its  construction. 

The  appellants  complain  of  the  giving  of 
certain  Instructions  and  of  the  refusal  of  the 
trial  court  to  give  others.  Taking  the 
charge  as  a  whole,  we  think  the  Jury  was 
properly  Instructed. 

The  Judgment  is  reversed. 

We  concur:  RICHARDS,  J.;  KNIGHT, 
Judge  pro  tern. 


BLEDSOE  V.  8TUCKEY.  (CIV.  2540.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  (Talifornia.    April  13,  1920. 
Rehearing  Denied  May  12,  1920.) 

1.  Account  stated  ^s>4— Execution  of  note  was 
stating  of  account 

Execution  of  a  note  was  the  stating  of  an 
account  between  the  parties. 

2.  Evidence  4=3469— Paynents  on  note  prior 
to  exeontlon  Inadailssibis  as  varying  writing. 

In  an  action  to  recover  a  balance  due  on  a 
note  and  to  foredose  a  chattel  mortgage  se- 
curing it,  evidence  of  payments  prior  to  exe- 
cution of  the  note  applying  towards  its  satis- 
faction was  inadmissible  as  varying  the  terms 
of  the  instrument  by  parol. 

3.  Payment  4=321,  67(1)  —  Reoeipt  of  check, 
though  not  payment,  prasnmptiveiy  so  where 
cbeok  not  returned. 

The  mere  receipt  of  a  check  by  the  creditor 
from  the  debtor  does  not  operate  aa  payment, 
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but  where  the  creditor  faflg  to  return  it,  or  to 
make  any  protest  of  nonpayment,  and  in  no  way 
questions  the  transaction,  he  will  be  presumed 
to  have  collected  the  money. 

4.  Set-off  and  counterolaim  <s=929( I)— Over- 
payment held  proper  matter  for  oounterolaim. 

In  action  to  recover  balance  dae  on  prom- 
issory note  and  to  foreclose  chattel  mortgage 
securing  it,  facts  alleged  by  defendant  in  his 
cross-complaint  as  to  overpayments,  all  grow- 
ing out  of  a  transaction  of  which  the  note  sued 
on  was  a  part,  held  to  constitnte  proper  matter 
of  counterclaim,  under  Code  Civ.  Proc.  <  438. 
subd.  2. 

5.  Pleading  €=>  148— Cross-complaint  for  over- 
payments Insufficient  without  avermant  of  de- 
mand or  failure  to  repay. 

In  action  for  balance  due  on  a  note  and  to 
foredose  chattel  mortgage  securing  It,  cross- 
complaint  by  defendant  for  certain  overpay- 
ments made  by  him  Jield  insufficient,  in  the  ab- 
sence of  allegation  of  either  demand  for  or  fail- 
ure to  repay. 

6.  Appeal  and  error  <8=»i  1 70  (3)— Overruling  of 
demurrer  to  crosa-oomplalnt  harmless.     . 

In  an  action  to  recover  a  balance  on  a  note 
and  to  foredose  chattd  mortgage  securing  it, 
overruling  of  plaintiff's  demurrer  to  defend- 
ant's cross-complaint  for  certain  overpayments 
on  the  note,  insuffident  in  the  absence  of  an 
averment,  held  harmless  to  plaintiff,  and  to  be 
disregarded  by  the  appellate  court  under  Const 
art.  6,  S  4W> 

7.  Pleading  <S=»403 (27— Omission  from  com- 
plaint may  be  aided  by  answer  despite  errone- 
ous overruling  of  demurrer. 

An   express   denial   by   answer  of   matter 
I     omitted  from  the  complaint  cures  the  omission 
—a  rule  which  applies  even  though  a  demurrer 
to  the  suffidency  of  the  complaint  has  been  er- 
roneously overruled. 

8.  Interest  <S=»47(l)-Mal(er  of  note  cross- 
complaining  for  overpayments  not  entitled  to 
interest  before  filing  cross-complaint. 

In  absence  of  showing  that  payee  of  note 
willfully  or  wrongfully  received  overpayments 
from  the  maker,  in  absence  of  demand  upon  him 
for  repayment  by  maker  prior  to  filing  of  mak- 
er's cross-complaint  in  payee's  action  on  the 
note  for  a  balance  due,  the  maker  was  not  enti- 
tled to  interest  on  any  amount  of  his  recovery 
under  his  cross-action  prior  to  the  date  of  filing 
hia  cross-complaint. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  B.  Hewitt,  Judge. 

Action  by  James  B.  Bledsoe  against  L. 
C.  Stuckey.  Prom  Jndgment  for  defendant, 
plaintiff  appeals.     Eeveraed. 

Bledsoe  &  Phlpps,  of  San  Bernardino  (Leon- 
ard, Surr  &  HeUyer,  of  San  Bernardino,  of 
counsel),  for  appellant. 

A.  C.  Galloway,  of  Los  Angeles,  for  re- 
spondent. 

SLOANS,  3.  This  action  was  broagbt  to 
recover  an  alleged  balance  of  $313.30  on  a 


promissory  note  tor  $2,675,  and  to  foreclose 
a  chattel  mortgage  securing  the  same.  De- 
fendant by  his  answer  pleaded  payment  of 
the  note  In  full,  and  by  cross-complaint  seeto 
to  recover  from  plaintiff  the  sum  of  $546, 
which  defendant  daims  to  have  paid  by  mis- 
take in  excess  ci  his  indebtedness  on  the 
transaction.  The  Judgment  was  that  plaintiff 
take  nothing  by  his  action,  and  that  the  de- 
fendant recover  the  amount  at  overpayment 
alleged  in  his  cross-complaint  The  main 
contention  on  the  appeal  is  as  to  the  appli- 
cation of  two  payments,  aggregating  $700, 
made  l^  defendant  to. the  plalndfl  prior  to 
the  ezecatlon  of  the  note  sued  on. 

The  transaction  out  of  whldi  the  entire 
controversy  grows  was  subatantially  as  fol- 
lows:  In  May,  1011,  an  agreement  was  en- 
tered Into  between  the  parties  whereby  the 
plaintiff  sold  to  the  defendant  a  lot  of  cattle 
and  all  of  plaintiff's  interest  under  a  cer- 
tlflcate  of  purchase  from  the  state  of  Cali- 
fornia in  280  acres  of  land  In  Kern  county. 
The  price  to  be  paid  for  the  land  was  $400, 
as  a  fixed  sum,  with  a  further  payment  of 
$600  If  plaintiff's  Interest  In  a  portion  of 
the  tract  should  be  confirmed  by  the  courts 
in  pending  litigation  with  certain  adverse 
daimanta.    The  number  of  head  of  live  stock 
purchased  was  not  spedfled  In  the  original 
agreement,  further  than  that  defendant  was 
to  take  all  of  plaintiff's  cattle  at  $22.50  per 
head,  excepting  some  15  or  2d  head,  which 
plaintiff  reserved.     There  is  conflict  In  the 
evidence  as  to  how  many  head  of  cattle  were 
actually   sold    and    delivered    to   defendant 
The  evidence  taken  on  the  trial  shows  that 
at  the  date  of  the  original  agreement  de- 
fendant paid  to  appellant  on  account  of  the 
transaction  $200,  and  in  December  of  the 
same  year  the  farther  sum  of  $500.     Sub- 
sequently, on  January  15,  1912,  by  way  of  an 
adjustment  of  his  indebtedness,  def^idant 
executed  the  promissory  note  sued  on  for  the 
prindpal  sum  of  $2,675,  and  a  chattel  mort- 
gage securing  the  same  on  120  head  of  the 
cattle  purchased  from  plaintiff  and  100  addi- 
tional cattle  of  his  own.    The  defendant  testi- 
fied that  he  only  received  120  head  of  cattle 
from  the  plalntUf,  and  that  this  note  and 
mortgage  for  $2,676  covered  the  price  be  was 
to  pay  for  than.     It  is  conceded  that  the 
land  litigation  was  determined  later  tn  plain- 
tiff's favor,  and  that  defendant,  subsequent 
to  the  execution  of  the  note,  became  liable 
for  the  additional  $600  agreed  to  be  paid 
for  the  land,  making  a  total  liability  on  the 
entire  transaction,  according  to  defendant's 
contention,  and  as  the  court  found,  of  $3,675. 
Defendant  claims  credit  on  this  amount  for 
the  two  payments  aggr^attog  $700  made 
prior  to  the  note  and  mortgage,  which,  if 
allowed,  with  the  subsequent  payments  shown 
in  evidence,  would  leave  the  balance  in  de- 
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fendant's  favor  as  claimed  under  his  cross- 
cconplalnt.  PlalntUTs  testimony  Is  to  tbe  ef- 
fect that  there  were  at  least  140  head,  of 
cattle  sold  to  defendant,  besides  one  or  two 
horses;  that  the  entire  Indebtedness  was 
several  hundred  dollars  In  expess  of  $3,675; 
and  that  the  $700  paid  prior  to  the  execution 
of  the  note  and  mortgage  left  a  balance  of 
$2,675  for  which  the  note  was  given,  besides 
the  contingent  balance  of  $600  on  the  land. 
[1,2]  If  the  only  question  involved  was  the 
sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court,  we  would  be  compelled 
under  this  conflict  In  the  testimony  to  up- 
hold the  findings  under  the  contention  of 
defendaiit  that  his  total  Indebtedness  amount- 
ed to  only  $3,675,  and  that  he  was  entitled 
to  credit  thereon  for  the  $200  and  $500  pay- 
ments made  prior  to  the  execution  of  the 
note.  But  it  is  contended  on  behalf  of  ap- 
pellant that  the  admission  of  evidence  of 
these  prior  payments  as  applying  toward  the 
satisfaction  of  the  note  was  error.  This 
testimony  was  objected  to  by  appellant  on 
the  ground  that  it  was  an  -attempt  to  dis- 
pute tbe  terms  of  a  written  contract;  that 
by  the  terms  of  the  note,  executed  long 
after  these  payments  were  made,  it  was 
stipulated  and  agreed  that  at  the  date  of  the 
execution  of  the  note  defendant  was  indebt- 
ed to  plaintiff  in  the  sum  of  $2,675;  and 
that  an  attempt  to  reduce  tbe  amotmt  by 
credits  arising  from  previous  transaction^  be- 
tween the  parties  was  varying  the  terms  of 
a  written  instrument  by  parol  evidence.  We 
do  not  see  how  this  conclusion  Is  to  be  avoid- 
ed. The  execution  of  this  note  was  the  writ- 
ten declaration,  in  the  most  decisive  manner, 
of  a  present. indebtedness  of  $2,675.  It  was, 
moreover,  a  stating  of  account  between  the 
parties.  Kinley  v.  Tbelen,  15S  Cal.  175, 
183,  110  Pac.  618.  There  is  no  attempt  to 
avoid  it  by  any  allegation  or  showing  of  fraud 
or  mistake;  and  we  do  not  see  on  what 
theory  defendant  could  be  permitted  to  say 
that  tbe  amount  of  his  liability  was  not  what 
the  note  called  for,  but  $700  less  than  that 
suin.  It  cannot  be  shown  by  parol  that  the 
sum  to  become  payable  under  the  terms  of 
the  note  Is  different  from  that  specified,  nor 
that  a  certain  prior  account  was  to  be  de- 
ducted from  the  note.  Daniel  on  Neg.  Insts. 
{  81.  Parol  evidence  cannot  prove  a  con- 
temporaneous condition  which  might  reduce 
a  specified  sum  payable  on  the  note.  2  Par- 
sons on  Bills  and  Notes,  p.  506.  In  Eaves  t. 
Henderson,  reported  In  17  Wend.  (N.  T.)  190 
the  defendant  sought  to  set  off  on  a  suit  upon 
his  promissory  note  certain  amounts  due  him 
on  account  with  the  plaintiff  prior  to  the 
execution  of  the  note.  The  court  held  this  to 
be  an  attempt  to  contradict  tbe  amount  ex- 
pressed in  the  note,  and  that  the  evidence 
was  inadmissible,  even  though  In  that  case 
it  was  Claimed  that  at  the  time  the  note  was 
executed  it  was  agreed  by  the  payee  that 
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the  items  of  the  account  should  apply  on 

the  note; 

If  it  be  argued  that  if  these  disputed  pay- 
ments of  $200  and  $500  should  be  held  to  be 
not  applicable  in  reducing  tbe  amount  due 
under  the  note  sued  on  they  at  least  rep- 
resent a  liability  for  money  had  and  re- 
crived  by  the  plaintiff  without  consideration, 
and  hence  recoverable  by  cross-complaint  in 
this  action,  the  answer  to  this  ia  the  plea 
of  the  statute  of  limitations  set  out  in  plain- 
tiff's answer  to  the  cross-complaint;  these 
payments  having  been  made  upwards  of  four 
years  prior  to  the  filing  of  the  cross-com- 
plaint Of  course,  the  payments  made  after 
the  execution  of  the  note,  and  properly  ap- 
plicable as  payments  thereon,  to  which  plain- 
tiff also  pleads  the  statute  of  limitations, 
are  not  subject  to  the  bar  of  the  statute,  for 
the  reason  that  they  applied  as  payments  as 
of  the  date  of  their  receipt  by'  plaintiff.  We 
think,  too,  in  further  bar  of  the  claim  that 
these  two  payments  are  applicable  in  reduc- 
tion of  the  amount  of  the  note  and  mortgage, 
that  paragraph  2  of  defendant's  cross-com- 
plaint is  in  ^ect  an  admission  of  a  balance 
of  indebtedness  owing  to  plaintiff  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage of  $2,676.  This  indebtedness  being  evi- 
denced at  a  date  long  after  the  paymoits 
were  made,  they  clearly  cannot  be  allowed 
in  reduction  of  the  amount  so  admitted  to 
be  owing  by  the  cross-complaint  and  by  the 
note  itself. 

Our  conclusion  on  this  point  is,  therefore, 
that  on  January  15, 1912,  defendant's  indebt- 
edness to  plaintiff  was  fixed,  beyond  evasion 
by  parol  evidence,  at  the  stim  of  $2,675,  as 
shown  by  the  note  of  that  date.  It  also  ap- 
pears by  undisputed  evidence  that  subsequent- 
ly, by  a  favorable  termlnaticm  of  tbe  liti- 
gation on  tbe  land,  the  further  contingent 
sum  of  $600  became  due  from  defendant  to 
plaintiff.  This  last  amount,  as  the  admitted 
facts  show,  was  increased  by  c^tain  accruals 
of  interest  and  installments  on  the  land  to 
the  sum  of  $692.  This  sum  was  paid  on 
April  19, 1915,  however,  thus  disposing  of  that 
item.  It  only  remains  to  be  seen  what  pay- 
ments are  properly  to  be  credited  on  the 
promissory  note,  and  to  any  overpayment 
which  defendant  may  be  entitled  to  recover. 

[3]  From  June  12,  1911,  to  October  27, 
1914,  payments  were  made  in  an  aggregate 
amount  of  $3,000,  whldi,  it  clearly  appears, 
are  rlgbtly  credited  to  defendant  In  addi- 
tion to  proof  of  these  payments,  defendant 
introduced  a  letter  from  plaintiff  of  date 
August  24,  1914,  In  which  the  latter  acknowl- 
edges the  receipt,  on  or  about  that  date,  of 
another  check  from  defendant  for  $300.  None 
of  the  witnesses  seemed  to  have  a  very  dis- 
tinct knowledge  as  to  this  check,  and  the 
check  Itself,  canceled  or  otherwise,  was  not 
produced.  Defendant  had  no  definite  rec- 
ollection regarding  it,  and  stated  that  he  did 
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Appeal  from  Superior  Court,  Eem  Coun- 
ty ;   Howard  A.  Pearls,  Judge. 

Actl<Mi  by  Charles  F.  Stem,  substituted 
for  W.  B.  WllUams  as  Superintendent  of 
Banks  of  the  State  of  California,  against 
Bonald  McDonald  and  others,  and  Sarah  Ii. 
Conner,  executrix  of  the  last  ■will  and  testa- 
ment of  C.  I/.  Conner,  deceased.  From  a 
judgment  for  plaintiff,  the  defendants  first 
named  appeal.    AfiSrmed.    . 

E.  L.  Foster  and  Chas.  A.  Bamliart,  both 
of  Bakersfleld,  for  appellants. 

Baymond  Benjamin,  of  San  Francisco,  for 
respondent. 

KNIGHT,  Judge  pro  tern.  The  superin- 
tendent of  banks  of  California,  on  behalf  of 
the  Kern  Valley  Bank,  an  Insolvent  corpora- 
tion, obtained  a  Judgment  against  the  above- 
named  defendants,  severally,  in  amounts  ag- 
gregating $85,000,  from  which  all  of  said 
defoidants  api>eal  except  the  defendant  Sa- 
rah Ii.  Conner,  the  executrix  of  the  last 
will  of  C.  Ik  Conner,  deceased.  The  ac- 
tion Is  based  uiton  a  promissory  note,  dated 
October  15,  1909,  drawn  In  favor  of  said 
Eem  Valley  Bank  for  the  aggregate  sum 
-of  1105,000,  payable  in  the  amounts  and  in 
the  manner  following:  Bonald  McDonald, 
$40,000;  C.  L.  Conner,  $20,000;  P.L.  Jewett, 
$10,000;  S.  Wright  Jewett,  $10,000;  L.  P. 
St.  Clair,  $20,000;  George  W.  Price,  $5,00a 
All  of  the  payors  named  diereln  signed  the 
note  except  L.  P.  St.  Clair.  The  plaintiff  al- 
leges that  the  payment  of  said  note  was  se- 
cured by  a  pledge  of  95  bonds,  of  the  par  value 
of  $1,000  each  of  the  Sunset  Boad  Oil  Com- 
pany, a  corporation,  and  prays  Judgment 
against  the  payors,  severally,  for  the 
amounts  for  which  they  respectively  obli- 
gated themselves  on  the  note^  and  that  "said 
bonds  be  sold  according  to  the  usual  course 
and  practice  of  this  court,  and  that  the  pro- 
ceeds thereof  be  applied  to  the  payment  of 
said  promissory  note." 

O.  ti.  Conner  died  prior  to  the  commence- 
ment of  suit,  and  his  executrix  was  made  a 
party  defendant.  She  filed  no  answer.  The 
other  defendants  joined  in  an  answer,  in 
which  they  urged  the  defenses  of  no  con- 
sideration, fraud  and  estoppel.  The  court 
found  against  the  defendants  on  those  Is- 
sues, and  further  found  that  said  note  was 
given  in  payment  of  the  purchase  price  of 
the  bonds  whldi  had  been  pledged  as  securi- 
ty for  the  payment  of  the  note,  and  which 
the  court  found  had  been  previously  sold  to 
the  defendants  by  the  bank.  The  judgment 
made  no  dispositlcm  of  the  pledged  b<»ds. 
At  the  time  of  the  execution  of  the  note  all 
of  the  payors  were  directors  and  principal 
stockholders  of  said  Eem  Valley  Bank,  and 
Conner  and  McDonald  were,  respectively,  Its 
president  and  cashier,  and  S.  Wright  Jewett 
and  George  W.  Price  were  its  assistant 
cashiers.     On  May  12,  1911,  the  bank  be- 


came insolvent,  and  W.  R.  Williams,  as  su> 
perintendent  of  banks,  took  possession.  The 
note  in  question  and  the  pledged  bonds  were 
among  the  bank's  assets. 

The  record  discloses  abundant  evidence  to 
sui^ort  the  findings  and  judgment  It 
shows  that  immediately  prior  to  October  IS, 
1909,  said  Sunset  Boad  Oil  Company  bonds, 
of  which  the  bank  owned  a  large  number, 
had  depreciated  in  value  to  the  extent  that 
the  bank's  capital  had  become  Impaired; 
that  Alden  Anderson,  then  superintendent  of 
banks,  demanded  that  defendants,  who,  as 
above  stated,  were  the  directors  and  princi- 
pal stockholders  of  the  bank,  pay  $105,000 
into  the  bank,  in  cash  or  its  equivalent,  and 
directed  that  this  should  be  done  by  means 
of  a  sale  from  the  bank  to  the  defendants  of 
95  bonds  of  said  Sunset  Boad  OU  Company, 
at  par  and  accrued  Interest,  and  stated  that 
the  Joint  and  several  promissory  note  of  de- 
fendants, properly  secured  by  the  bonds  so 
purchased,  would  be  accepted  in  payment  of 
said  bonds.  Anderson  Informed  defendants 
that  unless  this  arrangement  was  carried 
out  he  could  not  allow  the  bank  to  continue 
business.  The  transaction  was  consummat- 
ed in  accordance  with  Anderson's  directions, 
except  that  a  several  note  was  executed  and 
delivered  to  the  bank  Instead  of  a  Joint  and 
several  note,  and  that  St.  Clair  did  not  sign 
the  note,  thereby  reducing  the  aggregate 
amount  of  the  note  from  $105,000  to  $85,000. 
Subsequently  one  J.  W.  Harper,  a  bank  ex- 
aminer, acting  under  the  direction  of  An- 
derson, visited  the  bank,  and  verified  the 
fact  that  the  note  had  been  executed  and 
the  bonds  pledged.  Harper  at  that  time  was 
Informed  that  St.  Clair  had  not  signed  the 
note  because  he  was  out  of  town,  but  that 
he  would  do  so  upon  his  return.  Across  the 
bottom  of  the  note  was  Indorsed,  in  the 
handwriting  of  the  defendant  McDonald : 

"Secured  by  9S  bonds  of  $1,000,  being  bonds 
No.  646  to  740,  inclusive,  of  the  Sunset  Boad 

on  Co." 

These  bonds  were  afterwards  listed  by  the 
defendants,  as  officers  of  the  bcuik,  In  the 
bank's  reports  as  pledged  bonds,  and  the 
interest  on  the  note  was  paid  monthly  by 
defendants  up  to  and  until  one  month  be- 
fore the  bank  closed.  In  Mjay,  1911. 

(1 , 1]  The  evidence  above  narrated  dear- 
ly shows  a  legal  sale  of  sold  bonds  from  the 
bank  to  the  defendants,  and  that  said  sale 
constituted  a  valid  consideration  for  the 
note.  The  conceded  purpose  for  which  the 
sale  was  made  and  the  note  given  was  that 
the  bank  might  be  allowed  to  continue  busi- 
ness. There  was  an  impairment  of  the 
bank's  assets,  for  which  the  bank  could  have 
been  closed,  and  In  order  to  relieve  that  em- 
barrassment and  to  insure  the  bank's  con- 
tinuance in  business  the  directors,  at  the 
direction  of  the  superintendent  of  banks, 
purchased   said   bonds   and   executed   said 
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note.  Thla  waa  done  to  bring  tsp  the  amount 
of  the  bank'8  depredated  capital  to  tbe 
standard  fixed  by  the  saperlntend^it  of 
banks.  Tbat  of  Itself  constituted  a  valuable 
consideration  for  the  note.  It  has  been  held 
by  numerous  authorities  that  a  note  or  bond, 
executed  by  the  directors  of  a  bank  to  make 
good  an  Impairment  of  the  bank's  assets,  so 
that  the  bank  may  continue  in  business,  is 
based  upon  a  valid  consideration.  Skordal 
▼.  Stanton,  89  Minn.  611,  96  N.  W.  449; 
First  Nat.  Bk.  y.  Felt,  100  Iowa,  680,  69  N. 
W.  1057;  Hurd  v.  Kelly,  T8  N.  T.  588,  34 
Am.  Bep.  567;  Murphy  7.  Gumaer,  18  Colo. 
App.  183,  70  Pac.  800;  Nat  Bk.  of  Salt 
Lake  CII7  y.  Nelson,  38  Utah,  169,  111  Pac. 
907. 

[1,4]  The  defense  of  fraud  urged  by  de- 
fendants Is  based  upon  certain  representa- 
tions claimed  to  haye  been  made  by  Ander- 
son to  the  defendants  at  the  time  of  the  ex- 
ecutl(Mi  of  the  note,  to  the  effect  that  one  W. 
S.  Teyls  would  also  purchase  a  like  number 
of  bonds,  and  In  payment  thereof  would 
execute  a  similar  note,  but  that  be  bad  fail- 
ed to  do  so,  and  that  defendants  were  un- 
aware that  he  had  not  done  so  until  after 
the  bank  had  been  closed  in  May,  1911. 
This  defense  is  Insufficiently  pleaded,  for 
the  reason  that  there  are  no  allegpatlons 
made  by  defendants  that  they  relied  upon 
said  representations,  or  that  they  believed 
them  to  be  true.  However  that  may  be,  a 
consideration  of  this  defense  seems  quite 
unnecessary,  for  the  reason  that  both  An- 
derson and  Harper  denied  tbat  any  such 
r^resentatlons  were  made,  and  the  court 
found  that  their  testimony  was  tme.  Any 
evldmce  to  the  contrary  would  raise  a  mere 
conflict,  and  would  not  Justify  an  interfer- 
ence with  the  findings  of  Qie  trial  court. 

[I]  The  defense  of  estoppel  is  based  upon 
an  alleged  rescission  or  repudiation  of  the 
sale  of  the  bonds  by  Superintendent  Wllliama 
In  this  respect  it  Is  alleged  and  was  proved 
that  in  an  action  indq)endent  from  this  one, 
'commenced  by  the  Mercantile  Trust  Com- 
pany of  San  Francisco  against  the  Sunset 
Road  Oil  Company,  a  coriwratlon,  involv- 
ing the  bonds  of  said  Sunset  Road  Oil 
Company,  Williams,  as  superintendent  of 
banks,  intervened,  and  filed  a  cross-com- 
plaint, alleging  "mat  said  Kern  Valley 
Bank  was  the  owner  of  the  spedflc  bonds 
here  involved."  The  fftet  that  he  did  so, 
however,  utterly  falls  to  prove  rescission 
or  repudiation.  As  holder  of  the  pledged 
btmds  it  was  his  duty  to  protect  them  and 
to  controvert  any  claim  made  by  third  per- 
sons claiming  ownership  or  seeking  to  obtain 
possession  of  said  bonds,  and  It  was  not  nec^ 
essary  in  such  a  proceeding  that  Williams 
should  allege  and  prove  that  he  held  said 
bonds  merely  as  a  pledge.  As  pledgee  he 
was  vested  with  a  special  property  In  said 
bonds    amfflcient    to    maintain    an    action 


against  third  persons  for  the  recovery  of 
said  bonds.  SI  Cyc.  824;  Treadwell  v.  Da- 
vis,  34  Cal.  601,  94  Am.  Dec.  770;  Thomp- 
son y.  Toland,  48  Cal.  99;  Screed  Bk.  v. 
Price,  9  Cal.  App.  177,  98  Pac  383.  There- 
fore the  allegations  of  Williams  in  that  ac- 
tion that  the  bank  was  the  owner  of  said 
bonds  was  in  accordance  with  the  law  and 
the  facts. 

[I]  Appellants'  contention  that  said  note 
was  invalid  because  it  was  not  a  Joint  and 
several  note,  as  Anderson  had  directed  it 
should  be,  is  also  without  merit.  Appel- 
lants knew  of  the  purpose  for  which  the  note 
was  given,  and  as  officials  of  the  bank  they 
were  presumably  familiar  with  the  form  of 
the  note  signed  by  them.  They  afterwards 
recognized  the  validity  of  the  note  by  listing 
it  among  the  bank's  assets  and  by  paying 
Interest  on  it  monthly  for  a  year  and  a  half. 
Furthermore,  It  Is  not  apparent  wherein  ap- 
pellants have  been  prejudiced  by  the  execu- 
tion of  a  several  note.  If  it  had  been  a  Joint 
and  several  note  the  individual  defendants 
under  the  law  could  have  been  called  upon 
to  pay  the  full  amount  of  the  note.  If  any- 
body has  suffered  by  the  oversight  it  is  the 
bank's  creditors  and  not  the  appellants. 

[7]  Appellants  also  dalm  that  the  sale  of 
the  bonds  was  not  valid  because' it  was  not 
authorized  by  a  resolution  of  the  board  of 
directors,  but  that  it  was  made  merely  upon 
an  order  Issued  by  the  superintendent  of 
banks,  in  whom,  it  is  claimed^  the  power  to 
authorize  such  sale  was  not  vested.  The 
answer  to  that  is  that  it  does  not  appear 
from  the  record  whetlier  or  not  such  a  reso- 
lution was  in  fact  passed,  but,  assuming 
that  it  was  not  passed,  it  does  not  lie  with 
the  defendants  to  take  advantage  of  the 
point,  for  the  reason  that  as  payors  of  the 
note  the  law  will  no'c  allow  them  to  relieve 
themselves  of  their  obligation  to  the  bank 
because  they,  as  directors  of  the  bank,  In 
dealing  with  the  bank,  may  have  willfully 
or  otherwise  exceeded  their  lawful  authority. 

[1]  Appellants'  final  point  is  that  the  Judg- 
ment is  erroneous  because  it  merely  pro- 
vides for  the  recovery  of  the  note  without 
reference  to  the  security.  It  is  contended 
that  the  Judgment  should  direct  that  the  se- 
curity be  sold  and  the  proceeds  applied  to 
the  payment  of  the  note.  The  authorities, 
however,  do  not  support  appellants'  conten- 
tion. It  has  been  repeatedly  held  that  in 
the  absence  of  statute  or  stipulation  to  the 
contrary,  the  possession  of  pledged  property 
does  not  suspend  the  right  of  the  pledgee 
to  proceed  personally  against  the  payor  for 
his  debt  without  selling  the  pledge,  for  the 
reason  that  the  security  is  only  collateral 
Jones  V.  Evans,  6  Cal.  App.  88,  91  Pac.  632, 
wherein  the  authorities  are  reviewed. 

Judgment  affirmed. 


We    concur: 
ASDS.  J. 


WASTE,    P.    J.;    RICH- 
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OAKDALE  IRR.  DI8T.  v.  BEARD  et  al. 
(Civ.  2099.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
forni*.  April  12,  1920.  Hearing  Denied  by 
Supreme  Court  June  10,  1920.) 

I.  Waters  and  water  oourees  «=a228i/2f  New, 
vol.    lOA    Key-No.  Series— Evidence  held  to 
sustain  finding  of  damages  In  amount  of  bond 
to  IrrlBatloR  district  from  Improper  work. 
In  an  action  by  an  irrigation  district  against 
its  contractor  and  the  surety  on  his  bond,  evi- 
dence of  improper  performance  of  the  worlt  and 
as  to  damages   held  to  sustain  judgment  for 
plaintiff  district  for  $10,000,  coincidently  the 
exact  amount  of  the  bond. 

7.  Waters  and  water  oourees  <8s9228i/3,  New, 

vol.  lOA  Key-No.  Series— Defects  in  Irrigation 

district  contract  not  defease  to  oontraotor  and 

surety  sued  on  bond. 

Though  there  were  certain  defects  in  the 

steps  leading  up  to  an  original  contract  by  an 

irrigation  district  for  certain  work,  and  though 

the  law  was  not  complied  with  in  all  respects, 

such  defects  are  no  defense  to  a  suit  on  the 

bond  securing  the  work  by  the  district  against 

the  contractor  and  his  surety. 

3.  Estoppel  ^=322(3)  —  Waters  and  water 
courses  ^=»228'/2,  New,  vol,  lOA  Key-No. 
Series— Recitals  of  second  bond  evidence  that 
contractor  had  net  performed. 

If  the  coi  -actor  with  an  irrigation  district 
had  fully  performed  his  original  contract,  he 
was  entitled  to  be  paid  the  agreed  amount  with- 
out giving  a  new  bond  that  he  would  complete 
it,  and  the  recitals  of  a  second  bond  signed  by 
liim  and  liis  surety  tiiat  certain  parts  of  the 
work'  were  unsatisfactory  to  the  directors  and 
engineer  of  the  district  are  conclusive,  or  at 
least  very  strong,  evidence  that  when  it  was 
executed  the  contractor  had  not  performed. 

4.  Principal  and  sarety  «=>I38  —  Compllanoa 
with  arbitration  clause  of  the  contract  not 
oondltloa  precedent  to  action  on  bond. 

It  wan  not  necessary  thfit  an  arbitration 
clause  in  a  contract  l>e  complied  with  as  a  con- 
dition precedent  to  bringing  of  an  action  on  the 
contractor's  l>ond,  the  bond  containing  no  arbi- 
tration clause,  and  not  being  worded  to  oust  the 
courts  of  right  to  entertain  the  case. 

5.  Arbltratian  and  award  «=>8  —  Arbitration 
clause  not  construed,  to  oust  courts  of  Juris- 
diction where  it  can  be  avoided. 

An  arbitration  clause  of  a  contract  will  not 
be  construed  as  ousting  the  courts  of  jurisdic- 
tion unless  such  construction  is  inevitable,  so 
that,  unless  the  clause  is  made  a  condition  pre- 
cedent by  express  words'  or  necessary  implica- 
tion, it  will  be  construed  as  merely  collateral 
to  the  liability  daose  and  ia  no  bar  to  an  ac- 
tion without  an  award. 

Appeal  teom  Superior  Conrt,  Stanislaus 
County ;  W.  H.  Langdon,  Judge. 

Action  by  the  Oakdale  Irrigation  District 
against' T.  K.  Beard  and  the  .^tna  Accident 


&  Liability  Cooapany.     From  Judgmoit  for 
plaintiff,  defendants  appeal.    Affirmed. 

L.  li.  Dennett,  of  Modesto,  Redman  &  Alex- 
ander, of  San  lYandaco,  and  Dennett  &  Zion, 
of  Modesto,  for  appellants. 

Griffin,  Carlson  &  Boone,  of  Modesto,  for 
respondent. 

ELUSON,  Presiding  Judge  pro  ton.  Tb« 
plaintiff  brought  tlhis  action  to  recover  a 
money  judgment  upon  a  l>ond  executed  by 
the  defendant  T.  K.  Beard,  as  principal,  and 
tbe  defendant  Mtna.  Acscident  &  Liability 
Company,  as  surety  therein. 

The  record  shows  that  <m  the  25th  day  of 
February,  1813,  the  defendant  Beard  entered 
into  a  contract  with  the  plaintiff  in  and  by 
which  he  agreed  to  construct  for  the  plalntifr 
certain  ditches,  pipes,  etc,  as  part  of  an  irri- 
gation system  belonging  to  the  plaintiff.  The 
work  referred  to  was  the  building  of  tbe  Paul- 
sell  canal,  Paulsell  laterals,  the  Orange  Blos- 
som laterals,  tbe  Grey  laterals,  the  (31avey  si- 
phon and  Booster  plant,  tbe  Blver  road  sipboo, 
and  tlie  South  lateral  siphon,  according  to 
plans  and  specifications  prepared  by  George 
L.  DiUman,  engineer  for  plaintiff.  Tbe  defend- 
ant Beard  agreed  to  do  said  work  in  a  work- 
manlike manner  and  to  the  satisfaction  and 
approval  of  said  engineer  and  of  the  board  of 
directors  of  plaintiff  "in  conformity  in  all  re- 
spects with  the  annexed  specifications,  wbicb 
are  hereby  made  a  part  of  this  contract." 
Tbe  specifications  are  quite  full  and  complete, 
and  are  annexed  to  the  contract.  The  defend- 
ant Beard  was  to  receive  for  performing  the 
work  specified  In  such  contract  a  sum  of  mon- 
ey estimated  to  be  about  $85,016.  Before  en- 
tering upon  the  work  be  was  to  give  a  bond,  to 
be  approved  by  the  board  of  directors  of  the 
plaintiff,  in  an  amoimt  estimated  in  the  con- 
tract, based  upon  a  percentage  of  wliat  tbe 
work  would  cost  as  per  the  specifications. 
Having  executed  tbe  contract  and  the  bond, 
tbe  defendant  Beard  proceeded  wltdi  the  con- 
struction work  agreed  to  be  dcme  by  him,  and 
continued  therein  until  on  or  about  the  15th 
day  of  May,  1914.  At  that  time  he  appeared 
before  the  board  of  directors  of  the  plaintiff 
and  expressed  his  desire  to  have  the  large 
bond  which  he  had  been  carrj^g  canceled 
and  a  new  bond  given  in  lieu  thereof  in  the 
sum  of  $10,(X)0  and  an  additional  payment 
made  to  blm  <a  $10,000,  it  being  claimed  by 
bim  at  tbe  time  that  there  was  something 
more  than  that  amount  due  to  him  for  the 
work  performed.  This  proposition  was  ac- 
cepted by  plaintiff,  and  a  new  bond  executed 
with  the  defendant  Mta&  Accident  &  Lia- 
bility Company,  as  surety.  Tbe  $10,000  re- 
quested was  paid  over  to  him  and  the  old 
bond  released.  Tbe  new  bond,  and  the  one 
upon  which  this  suit  is  brought,  stated  quite 
fully  the  mutual  understanding  of  the  parties 
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as  to  Uie  conffitloDS  ttien  ieadstlng.  It  recites 
that  tiiere  la  now  due  from  the  plaintiff  to 
the  defendant  Beard  on  the  contract,  dated 
February  25,  1913,  the  sum  of  $11,260;  that 
sach  portions  of  said  work  aa  had  been  tested 
are  nnsatisfactcMry  to  the  board  and  its  en- 
gineer, because  of  small  leaks  tiiat  had  de- 
veloped; that  Beard  desired  a  payment  of 
$10,000  be  made  to  bim,  the  balance  of  said 
contract  price  to  be  held  by  plaintiff  until 
Beard  should  complete  said  work  in  a  work- 
manlike manner  to  the  satisfaction  and  ap- 
proval of  the  engineer  of  said  district  and  the 
board  of  directors  of  plaintiff  "in  all  respects 
in  omformity  with  the  spedflcations  in  the 
original  contract"  It  recited  that  plaintiff 
was  willing  to  make  said  payments  of  $10,00Q 
upon  the  defendant  Beard  giving  a  new  bond 
in  the  sum  of  $10,000  "conditioned  that  he 
will  faithfnUy  perform  and  complete  all  of 
said  concrete  pipes  which  were  constructed 
under  said  oontraet  at  the  earliest  possible 
moment,  and  that  said  ccmcrete  pipes  will  all 
be  constructed  and  r^ialred  within  three 
months  after  the  time  of  said  test"  The 
bond  was  to  be  void  if  the  defendant  Beard 
complied  with  the  terms  and  conditions  of  a 
c«'tain  resolution  of  the  plaintiff's  board  of 
directors,  passed  May  6,  1014,  otherwise  to 
remain  In  full  force  and  effect.  The  resolu- 
tion referred  to  provides  for  the  payment  of 
the  $10,000  upon  the  execution  of  the  bond 
conditioned  as  subsequently  on  the  bond 
stated.  Thereafter,  this  action  was  brought 
upon  the  bond  last  referred  to;  it  being  al- 
leged in  the  complaint  with  much  fullness 
that  the  defendant  Beard  had  failed  to  per- 
form bis  contract  and  failed  to  complete  said 
work  to  the  satisfaction  of  the  boar^  or  of 
its  engineer,  and  failed  to  complete  it  in  ac- 
cordance with  the  terms  and  specifications  of 
the  original  contract.  The  defective  construc- 
tion was  alleged  to  be  In  that  part  of, the 
w<n-k  designated  as  the  Clavey  siphon  and 
Booster  plant. 

The  court  finds  that  this  work  bad  not  been 
completed  In  accordance  with  the  contract  and 
the  specifications  attached  thereto,  and  that 
by  reason  of  such  failure  plaintiff  had  been 
damaged  in  the  sum  of  $10,000  and  that  it 
would  cost  the  plaintiff  at  least  $10,000  to 
ccxnplete  said  Glavear  siphon  and  Booster 
plant  according  to  the  spedflcations  annexed 
to  said  contract,  and  entered  Judgment 
against  both  defendants  for  that  amount 
This  appeal  1b  from  the  judgment 

[1]  1.  The  appellant  claims  that  the  court 
accepted  the  amount  of  the  bond  as  the  meas- 
ure of  damages,  and  that  in  doing  so  it  com- 
mitted a  very  serious  error.  An  examination 
of  the  record  convinces  us  that  this  conten- 
tion cannot  be  sustained.  It  is  true  the  Judg- 
ment is  for  the  same  amount  the  bond  was 
given  for,  but  an  examinatLmi  of  the  record 
shows  that  this  is  merely  a  coincidence.    The 
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coort  could  not  render  any  valid  Judgment 
against  the  surety  company  for  more  thai> 
the  penal  sum  of  the  bond.  The  finding  ot 
the  court  that  it  would  cost  the  plaintiff  al 
least  $10,000  to  complete  the  work  according 
to  the  speelflcatl<ms  has  evidimce  to  support 
it.    The  witness  Finney  testified: 

"Q.  Now  what  in  your  opinion  would  be  the 
value  of  the  Siphon  as  it  now  stands  ?  A.  Well, 
it  would  be — ^I  can't  just  state  right  now  the 
exact  cost  for  the  reason  that  the  pipe  isn't- 
doing  its  duty  and  aa  time  goes  on  it  will  do 
less,  so  that  in  getting  at  the  cost,  about  the 
only  way  that  I  could  figure  the  value  would 
be  that  there  would  have  to  be  as  much  money 
spent  on  it  as  the  original  cost" 

The  total  contract  price  for  this  part  of 
the  work  was  about  $23,335.67. 
The  witness  Burton  Smith  testified: 

"The  condition  ot  the  pipe  is  bad  due  to  the 

fact  that  it  has  many  leaks  in  it,  and  the  fact 
that  there  is  not  a  foot  of  the  pipe  but  what— 
the  length  of  it  but  what  leaks." 

He  testified  that,  in  his  opinion,  the  pres- 
ent pipe  coidd  not  be  fixed: 

"Q.  You  can't  make  any  improvements  in  that 
pipe  so  it  would  carry  the  water  without  it 
costing  as  much  as  if  yon  laid  new  pipe,  or  the 
origin^  cost  of  the  pipe?  A.  I  think  that  it 
would  be  fuUy  the  original  cost  of  the  pipe.  In 
my  opinion  it  would  be  necessary  for  the  district 
to  put  in  a  new  pipe." 

There  Is  other  evidence  as  to  the  defective 
condition  of  the  pipe,  in  addition  to  what  has 
been  referred  to,  to  show  that  the  findings  of 
the  court  as  to  the  defective  condition  of  the 
pipe  and  the  amount  It  would-  cost  to  put  it 
in  good  condition  have  evidence  to  suwort 
them.  TT 

2.  Appellant  claims  that  the  original  con- 
tract between  the  plaintiff  and  Beard  is  void. 
It  is  not  clearly  stated  in  the  brief  for  what 
reason  the  original  contract  was  void.  This 
action  Is  not  brought  upon  the  original  con- 
tract, but  upon  the  new  bond.  By  Its  terms 
the  plaintiff  i^ald  to  Beard  $10,000  upon  Cls 
written  promise  to  perform  certain  work,  and 
his  bond  was  that  if  be  did  not  perform  this 
work  the  bond  should  be  good.  He  did  not 
perform  It,  and  therefore  he  and  his  bonds- 
men became  legally  obligated  to  make  pay- 
ment to  the  plaintiff.  The  original  contract  Is 
referred  to  as  containing  a  description  of  the 
work  that  the  defendant  Beard  was  to  per- 
form, and  to  this  extent  only  It  has  a  bear- 
ing upon  the  decision  of  the  case. 

[2]  Conceding  that  there  may  have  been  cer- 
tain defects  in  the  steps  leading  up  to  the  mak- 
ing of  the  original  contract  and  that  the  law 
was  not  in  all  respects  compiled  with,  still, 
such  defects  are  no  defense  to  a  suit  upon  the 
bond  involved  herein. 

The  case  of  Peoples  Lumber  Co.  v.  Glllard, 
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136  Oal.  5S,  68  Pac.  576,  Is  dedslTe  of  tbSs 
matter,  wbereiii  it  is  said : 

"It  appeared  that  after  tbe  bids  were  all  in 
for  the  buUding  it  was  foand  that  they  exceeded 
the  money  provided— to  wit,  57,000— and  the 
bids  were  all  rejected,  and  the  plans -were  then 
gone  OTer  and  certain  changes  made  to  bring 
the  cost  down  to  $7,000,  and  Gillard  and  Leary 
agreed  to  build  the  structure  for  that  sum  with- 
out further  advertising,  .and  thereupon  the  con- 
tract in  question  was  made. and  the  ; sureties 
then  signed  the  bond.  As  to  these  facts  it  is 
BofBcient  to  say  that  they  do  not  furnish  any 
ground  of  defense.  Tbe  bond  was  executed 
with  reference  to  the  contract  annexed  to  it, 
and  not  with  reference  to  any  advertised  pro- 


.  "If  the  board  had  no  authority  to  make  the 
contract  without  re-adyertising  for  bids,  that 
fact  would  not  discharge  the  sureties  from  their 
obligations  under  this  bond." 

3.  Appellants  claim  tbat  Beard  performed 
the  conditions  of  tbe  original  contract,  and 
tbat  tbe  finding  of  tbe  court  that  be  did  not 
is  not  sustabied  by  the  evidence. 

In  tbe  bond  upon  which  this  suit  is  brought 
(and  the  bond  is  signed  by  both  defendants), 
it  iB  recited  that — 

"Whereas  of  such  portions  of  said  contract  as 
has  been  tested  certain  parts  are  unsatisfactory 
to  the  board,  of  directors  and  the  engineer  of 
said  district,  because  of  the  fact  that  small  leaks 
have  developed." 

It  Is  also  in  said  bond  recited  tbat  plaintUT 
is  willing  to  pay  Beard  $10,000  if  be  will  exe- 
cute a  bond  "conditioned  that  he  will  faith- 
fully perform  and  complete  all' of  said  con- 
crete pipes  which  were  constructed  under 
said  contract.'' 

[3]  If  he  bad  fully  performed  his  original 
conflict,  as  now  claimed,  he  was  entitled  to 
beplTd  therefor  the  amount  agreed  upon  with- 
out i^ving  a  new  bond  conditioneil  that  he 
would  complete  it.  O^e  recitals  of  tbe  bond 
signed  by  the  defendants  are  conclusive,  or  at 
least  very  strong,  evidence  that  at  tbe  time 
it  was  executed  the  defendant  Beard  bad  not 
constructed  tbe  work  in  accordance  with  the 
terms  "of  the  contract. 

4.  The  original  contract  contained  tbe  pro- 
vision: 

"If  in  the  execution  of  this  contract  there 
shall  be  any  ruling  of  the  engineer  alleged  by 
eithei*  party  hereto  to  be  erroneous  or  unfair, 
each  party  shall  immediately  appoint  an  ar- 
biter, and  the  arbiters  so  appointed  shall  with- 
in four  days  after  their  appointment,  unless 
sncb  time  is  extended  by  mutual  agreement  of 
tbe  parties  hereto,  render  their  written  agree- 
ment in  the  premises." 

Ck)unsel  claims  tbat  this  clause  in  the  con- 
tract must  be  complied  with  as  a  conditicm 
precedent  to  the  bringing  of  an  action.  There 
axe  several  answers  to  this  contention: 

[4]  (1)  This  action  is  not  brought  on  the 


contract,  but  the  bondi  aitd  the  bond  coo- 
talned  no  arbitration  dauae,  and  is  not  so 
worded  as  to  oust  the  courts  of  tbe  right  to 
entertain  the  case.  There  are  no  express 
words  making  tbe  submission  to  arbitration 
a  condition  precedent  to  the  bringing  of  the 
suit  and  no  language  used  ther^n  from  which 
such  intent  can  be  inferred. 

[S]  (2)  In  Buling  Case  liBW,  vol.  2,  p.  363, 
it  is  said: 

"But  the  courts  generally  wHl  not  construe  an 
arbitration  clause  as  ousting  them  of  theiir  ju- 
risdiction unless  such  constmction  is  inevitable, 
and  consequently  when  the  arbitration  clause  ia 
not  made  a  condition  precedent  by  express 
words  or  by  necessary  implication,  it  will  be 
construed  as  merely  collateral  to  tbe  liability 
clause,  and  so  no  bar  to  an  action  in  tbe  courts 
withont  an  award." 

See,  also,  Hamilton  v.  Home  Ins.  Co.,  137 
U.  S.  870,  11  Sup.  Ct  133,  34  I*  Bd.  708, 
where  the  same  ruling  is  stated  in  very  dear 
and  strong  language. 

We  have  now  noticed  all  the  points  raised 
by  appellant  upon  which  be. claims  a  reversal 
of  the  judgment  should  be  had,  and  it  is  our 
opinion  that  none  of  them  is  sufficient  to 
justify  a  reversal  of  the  decision  of  the  low» 
court  The  findings  are  supported  by  the  evi- 
dence, and,  no  reversible  error  appearing  in 
tbe  record,  the  judgment  is  affirmed. 

We  concur:  BURNETT,  J.;  HABT,  J. 


CLARK    LLOYD    LUMBER    CO.   v.    PUGET 
SOUND  &  C.  RY.  CO.    (No.  15437.) 

(Supreme  Court  of  Washington.    June  4, 
1920.)     • 

1.  Appeal  and  error  <e=5>994(2),  1002  —  Deter- 
mination of  conflict  In  eviitenoe  and  eredl* 
bIHty  of  witnesses  for  Jary,  Md  net  Suprsmo 
Court. 

T%e  burden  to  determine  a  conflict  in  the 
evidence  and  the  credibility  of  witnesses  rests 
on  and  is  peculiarly  within  the  province  of  the 
jury,  and  not  the  Supreme  Court. 

2.  Damages  <S=9l38— $5,750  for  dMtmotion  «f 
lumber  company's  boom  site   not  excessive. 

Verdict  of  $6,750  in  favor  of  a  lumber 
company  against  a  railway  for  destruction  of 
the  contour  of  the  bank  of  a  river,  and  filling 
in  with  rock  a  cove  where  a  sheer  or  fin  log 
boom  was  located,  held  not  excessive,  in  view 
of  the  evidence. 

3.  Trial  ®=372— Refusal  to  reopen  oaa«  gen- 
erally for  admission  of  defendant's  evidence 
not  abuse  of  discretion. 

In  action  by  lumber  company  against  a  rail- 
way for  destruction  of  its  boom  site  by  filling 
with  rocks,  action  of  the  trial  court,  after  per- 
mitting plaintiff  to  reopen  the  case  to  intro- 
duce certain  rebuttal  testimony,  in  refusing  to 
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reopen  the  ease  generally  for  the  admiaaion  of 
certain  evidence  for  defendant,  which  waa  not 
snrrebuttal,  and  was  not  in  answer  to  the  new 
testimony  given  by  plaintiff's  witnesses,  was 
not  an  abuse  of  the  trial  court's  discretion. 

A.  A<ppe«i  an4  error  4=91064(1)— Instruction 
la  actloo  for  deatruvtlon  of  log  boom  site 
barmloss. 

In  action  by  lumber  company  against  a  rail- 
way for  destruction  of  a  boom  site  by  filling 
with  rocks,  instniction  that,  if  the  site  could 
be  restored  by  removal  of  rocks  plaintiffs  dam- 
ages on  such  element  of  case  would  be  cost 
of  removal  Iteld  not  reversible  error,  though 
testimony  perhaps  showed  rock  could  be  re- 
moved, and  though  charge  insisted  that  de- 
fendant's obligation  was  to  place  site  in  such 
condition  it  would  be  safe  and  secure. 

Department  2. 

Appeal  from  Superior  Court,  Ska^t  CSoun- 
ty ;   Augustus  S.  Brawley,  Judge. 

Action  by  the  Clark  Lloyd  Lumber  Compa- 
ny against  the  Pnget  Sonnd  &  Cascade  Rail- 
way Company.  From  Judgm^t  for  plaintiff, 
defendant  appeals.    Affirmed. 

Kerr  &  McCOrd,  of  Seattle,  for  appellant. 
Ryan  &  Desmond,  of  Seattle,  and  Coleman 
&  Gable,  of  Mt  Vernon,  for  respondent 

BRIDGES,  J.  In  and  prior  to  July,  1912, 
respondent  owned  what  It  claimed  was  a  val- 
uable mill  site  on  the  banks  of  the  Skagit 
river,  in  the  state  of  Washington.  This  site 
ccmalisted  of  land  on  the  northerly  bank  of 
the  river,  oa  which  its  mill  had  been  previ- 
ously located,  but  which,  in  1810  or  1911,  bad 
been  destroyed  by  fire,  and  which  has  not 
been  rebnilt  Its  boom  tor  holding  logs  and 
shingle  bolts  was  located  in  the  northerly 
portion  of  the  river,  and  adjacent  to  the  mUl 
and  mill  site.  This  boom  has  been  designated 
a  "pocket  boom,"  In  order  to  catch  the  tim- 
ber floating  down  the  river  from  above  the 
mill  site  it  was  necessary  to  have  a  "fin"  or 
"sheer"  boom.  This  sheer  boom  was  located 
in  a  small  cove  on  the  southerly  side  of  the 
river  and  opposite  the  .mill  site.  One  end  of 
it  was  tied  to  the  southerly  bank,  and  the 
other  end  fioated  out  in  the  stream,  caught 
logs  and  bolts,  and  guided  them  to  the  other 
side  of  the  river  and  into  the  month  of  the 
pocket  boom.  It  is  claimed  that  the  mill  site 
proper,  the  pocket  boom,  and  the  location  for 
the  sheer  boom,  all  combine  to  constitute  an 
excellent  mill  site.  It  appears  that  there  was 
a  point  or  ledge  of  rock  extending  out  into 
the  stream  which  protected  the  land  end  or 
bead  of  the  sheer  boom  from  drifting,  thus 
forming  an  unusually  good  location  for  a 
sheer  boom.  Respondent  also  owned  the 
■ontherly  shore  of  the  river  where  its  sheer 
boom  was  located.  In  1912  the  appellant,  be- 
ing desirous  of  constructing  a  railroad  np  the 
southerly  bank  of  the   river,  purchased   a 


ric^t  of  way  therefor  from  respondent  at  the 
point  of  and  above  and  below  the  sheer  boom. 
At  about  the  same  time  an  agreement  was 
entered  into  between  the  parties  which  gave 
to  respondent  "a  right  to  use  and  occupy  all 
the  shore  ■  line  along  the  Skagit  river  for 
booming,  logging  or  other  purposes  and  shall 
have  the  right  to  keep  its  fin  booms  tied  on 
the  stumps  it  is  now  attached  to  or  any  oth- 
er structure  it  may  i^oe  on  such  shore  line 
or  lands;  provided,  however,  that  such  oc- 
cupancy of  the  shore  line  and  tying  and 
maintaining  of  said  fln  boom  on  said  stumps 
shall  not  interfere  with  the  construction,  op- 
eration and  maintenance  of  the  railroad  of 
said  second  party." 

After  the  railroad  was  built  respondent 
brought  this  suit  against  appellant,  clnimlng 
damages  because  the  latter  had  destroyed  the 
contour  of  the  southerly  bank  of  the  river 
and  had  filled  with  rock  the  cove  where  the 
sheer  boom  was  located,  and,  tn  general,  had 
destroyed  the  value  of  the  whole  mill  site. 
Upon  trial  there  was  a  verdict  for  the  plain- 
tiff. The  defendant  appealed  to  this  court, 
where  the  various  rights  of  the  parUes  were 
interpreted  and  the  case  reversed  and  remand- 
ed for  a  new  trial.  Clark  Lloyd  Lumber  CO. 
V.  Puget  Sound  ft  Cascade  Railroad  Co.,  92 
Wash.  601,  169  Pac.  774;  dark  Lloyd  Lum- 
ber Co.  V.  Paget  Sound  &  Cascade  Railroad 
Co.,  96  Wash.  313,  165  Pac.  94.  The  second 
trial  resulted  In  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $5,750,  for  injury  to 
the  whole  mill  site.  Defendant's  motion  for 
a  new  trial  was  denied,  and  it  has  again  ap- 
I>ealed.  For  a  more  complete  recital  of  the 
facts  we  refer  to  the  previous  decisions  of 
this  court. 

[1]  It  Is  first  contended  that  the  verdict  is  > 
excessive,  and  was  given  under  the  influence 
of  passion  and  prejudice.  Appellant  does  not 
point  out  anything  upon  which  to  base  the 
aBsertiou  that  the  verdict  was  rendered  un- 
der the  influence  of  passion  and  prejudice, 
except  the  size  of  the  verdict  The  ease  was 
very  carefully  and  ably  tried  by  both  parties 
to  the  suit  and  by  the  court  A  very  large 
amount  of  testimony  was  taken;  the  Jury 
visited  the  premises,  both  at  the  beginning 
and  at  the  end  of  the  trial,  and  the  court's' 
instructions  were  full  and  complete.  The 
case  seems  to  have  been  consdentlonsly  and 
honestly  tried  by  all  parties  concerned.  When 
it  was  here  the  first  time  we  held  that  if  the 
rock  could  be  removed  from  the  cove  and  the 
fin  boom  location  restored  to  its  original  ef- 
ficiency, the  measure  of  respondent's  damag- 
es would  be  the  cost  of  restoring  such  situa- 
tion. But  if  the  situation  could  not  be  re- 
stored, then  the  measure  of  damages  would 
be  the  difference  in  the  value  of  the  proper- 
ty before  and  after  the  work  was  done.  R»< 
spondent  introduced  the  testimony  of  many 
witnesses  on  the  theory  that  the  sltnation 
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jbuld  not  be  restored,  and  also  on  tbe  theory 
*iia.t  the  situation  could  be  restored  and  the 
cost  of  so  doing.  All  of  this  testimony  was 
met  by  the  testimony  of  many  witnesses  pro- 
duced by  the  appellant  On  the  theory  that 
there  could  not  be  a  restoratlrai  of  the  situ- 
ation, respondent's  witnesses  fixed  the  dam- 
age In  excess  of  $10,000,  while  the  witnesses 
of  appellant  contended  that  the  mill  site  bad 
become  practically  valueless  because  of  a 
lack  of  timber  and  the  Inability  of  any  per- 
son to  successfully  operate  the  property,  and 
consequently  the  damage  was  practically 
nothing.  On  the  restoration  theory  respond- 
ent Introduced  competent  evidence  showing 
the  cost  to  be  In  excess  of  $10,000,  while  ap- 
pellant's witnesses  fixed  such  sum  at  less 
than  $1,000.  There  was  a  sharp  dispute  as 
to  the  line  and  nature  of  the  original  con- 
tour of  the  bank  of  the  river  and  as  to  the 
amount  of  rock  and  material  which  appellant 
had  deposited  in  the  cove  and  river  near  the 
location  of  the  sheer  boom.  This  situation 
brought  about  a  decided  conflict  In  the  evi- 
dence, and  the  diief  question  was  as  to  the 
credibility  of  the  witnesses.  That  such  bar- 
den  rests  upon  and  is  i>ecnliarly  within  the 
province  of  the  Jury,  and  not  the  court,  has 
been  too  often  decided  by  this  and  other 
courts  to  need  citation  of  authorities. 

In  the  case  of  Seattle  &  Montana  Railroad 
Co.  V.  Boeder,  80  Wash.  244,  70  Pac.  498,  04 
Am.  St.  Rep.  884,  in  discussing  the  question 
now  before  us,  this  court  said: 

"Wie  do  not  feel  disposed  to  substitate  our 
own  judgment  for  that  of  the  jury  whose  duty 
it  is  to  assess  the  damage,  simply  becaus'e  the 
amount  may  seem  to  ua  large,  especially  where 
there  is  abundant  competent  evidence  upon 
'  which  to  base  the  verdict." 

In  Fogarty  v.  Northern  Pacific  Railway 
Co,  85  Wash.  90,  147  Pac.  652,  L.  R.  A. 
19160,  803,  it  was  said : 

'  "The  evidence  on  this  point,  however,  was 
conflicting.  Its  weight  and  the  credibility  of 
the  witnesses  were  for  the  jury.  The  trial 
judge  was  much  better  able  to  determine  the 
weight  and  credence  to  be  given  to  this  evi- 
dence than  we  are.  He  refused  to  grant  a  new 
friti.  An  appellate  tribunal  should  be  extreme- 
ly slow  to  override  the  Judgment  of  both  the 
Jury  and  the  trial  court  on  a  question  of  fact 
when  there  ia  any  evidence. to  support  it" 

In  Caldwell  v.  N.  P.  Ry.  Co.,  62  Wash.  420, 
113  Pac.  1099,  we  said: 

"The  right  of  trial  by  Jury  being  a  constlta- 
tional  right,  the  courts,  in  law  actions,  must 
not  talce  questions  of  fact  away  from  them  and 
determine  such  questions  for  Uiemselves  mere- 
ly because  they  do  not  agree  with  the  jury's 
&idings.  While  we  have  no  doubt  of  our  pow- 
er to  grant  new  trials  where  verdicts  are  ex- 
cessive, yet  it  is  a  power  which  should  be  ex- 
ercised within  reason,  and  only  where  it  is 
reasonably  plain  that  Justice  will  be  promoted 
thereby." 


[2]  A  careful  reading  of  tlie  record  con- 
vinces us  that  there  was  amply  sHfflcient  ev- 
idence to  support  the  verdict  and  for  us  now 
to  say  that  the  verdict  is  excessive  would  be 
to  usurp  the  province  of  the  jury. 

[3]  During  the  tri^l  the  parties,  acting 
through  their  attorneys,  entered  into  a  stip- 
ulation to  the  effect  that  either  party  might 
use  certain  of  the  testimony  produced  at  the 
former  trial.  After  the  defendant  had  closed 
Its  case,  the. plaintiff  sought  to  introduce  in 
rebuttal  the  testimony  of  one  of  the  witness- 
es at  the  former  hearing  concerning  the 
amount  of  material  which  the  defendant  had 
thrown  into  the  river  at  the  cove  where  the 
sheer  boom  was  located.  The  trial  conrt  held 
that  such  testimony  was  not  proper  rebuttal, 
whereupon  the  plaintiff  moved  to  reopen  the 
case  for  the  purpose  of  introdnclng  such  tes- 
timony. The  court  permitted  this  to  be  done. 
At  the  time  of  so  ruling  the  court  announced 
that  the  defendant  would  be  permitted  to  in- 
troduce any  evidence  in  answer  to  tUs  new 
testimony  of  the  plaintiff.  Thereafter  thfl 
defendant  asked  liie  conrt  to  reopen  the  de- 
fense and  permit  it  to  introduce  the  testimo- 
ny of  three  witnesses  to  the  effect  that  they 
had  examined  the  test  hole  which  had  been 
made  previously  on  the  south^ly  bank  of  the 
river,  and  examined  the  character  of  the 
earth  and  rock  and  found  it  to  be  solid  rock. 
The  court  held  that  this  testimony  did  not  re- 
but that  introduced  by  the  plaintiff  after  the 
reopening  of  the  case,  and  It  refused  to  re- 
open the  case  generally  for  the  admission  of 
this  testimony.  The  appellant  now  claims 
error  on  this  account.  That  appellant's  prof- 
fered testimony  was  not  surrebuttal,  and  was 
not  in  answer  to  the  new  testimc»y  given  by 
plaintiff's  witnesses,  is  dear  to  us.  The  only 
way  appellant  could  pnt  in  this  testimony 
was  to  have  the  case  reopened  for  that  par- 
pose.  This  the  court  refused  to  do.  It  is 
manifest  that  these  matters  must  be  left 
largely  within  the  discretion  of  the  trial  court 
There  cannot  be  any  Inherent  right  to  have  a 
case  reopened,  for  if  there  were  the  trial 
might  never  come  to  an  end.  In  the  very  na- 
ture of  things  it  is  and  must  be  a  permission, 
the  granting  of  which  rests  in  the  sound 
judgment  and  discretion  of  the  court.  In  ads 
Instance  we  cannot  find  that  the  court  abused 
its  discretion,  or  that  it  erred  in  its  ruling. 

Complaint  is  also  made  of  that  portion  of 
the  court's  Instruction  No.  S  reading  as  fol- 
lows: 

"If  the  plaintiff  has  been  damaged  by  the  de-; 
posit  of  waste  material  then  your  first  inquiry 
will  be  whether  said  waste  material  can  be 
removed  so  as  to  return  said  indenture  or  cove 
to  a  condition  which  wHl  afford  a  secnre  and 
safe  place  for  the  bead  of  said  fin  boon  so  as 
to  permit  its  maintenance  and  Boeceasfui  op- 
eration, and,  if  so,  then  plaintiff's  damages  on 
this  element  wonld  be  the  cost  of  the  removing 
of  such  waste  material  or  debris." 
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[4]  It  Is  claimed  that  this  instruction  Is  er- 
roneous because  it  left  to  the  jury  whether  or 
not  the  rock  wbi(^  bad  heen  deposited  in  the 
river  could  be  removed,  whereas  the  testimo- 
ny all  showed  that  it  could  be  removed.  In 
the  first  place,  U  the  testimony  was  as  ap- 
pellant ccmtends,  then  certainly  no  harm 
could  have  resulted  to  it  by  leaving  to  the 
jury  the  question  of  whether  or  not  the  rock 
could  be  removed.  However,  we  find  that 
the  plaintiff  introduced  some  testimony  toid- 
ing  to  show  that  the  rock  could  not  be  re- 
moved so  as  to  restore  the  original  situation, 
and  it  was  therefore  entirely  proper  .for  the 
jury  to  determine  that  question.  Appellant 
further  complains  that  this  Instruction  Im- 
poses on  it  the  duty  to  place  the  cove  in  inch 
condition  as  tliat  it  would  be  "a  safe  and  se- 
cure place"  for  the  operation  of  the  sheer 
boom,  whereas  It  was  only  required  to  re- 
store the  premises  to  the  nmdition  they  were 
in  before  the  damage  was  done.  Probably  it 
would  have  been  better  If  the  court  had  in- 
structed that  It  was  a  question  for  the  jury 
whether  the  rock  could  be  removed,  and  thus 
the  premises  restored  to  the  condition  In 
whlt^  they  originally  were.  However,  it  is 
plain  to  us  that  the  jury  could  not  have  been 
misled.  The  error,  if  any.  Is  more  of  words 
than  ot  substance.  The  appellant  had  de- 
posited rock  and  other  material  In  this  cove, 
which  It  was  claimed  destroyed  the  use  ot  the 
sheer  boom.  In  the  pleadings,  in  the  testimo- 
ny, and  in  the  general  charge  of  the  court  to 
the  jury,  the  question  was  whether  this  ma- 
terial could  be  so  removed  as  to  restore  the 
cove  to  its  former  condition  and  usefulness. 
At  no  time  was  it  contended  that  appellant 
was  under  obligation  to  put  the  cove  in  bet- 
ter condition  than  it  was  before  the  damagb 
was  done.  The  question  was  concerning  the 
removal  of  the  rock  which  api>eUaut  had 
placed  in  the  cov&  And  In  tills  Instruction, 
as  well  as  in  others,  the  court  mentioned  "de- 
posit of  waste  material"  in  the  cove,  and 
whether  "said  waste  material  can  be  remov- 
ed." Instructions  Nos.  6  and  6  give  the  Jury 
to  understand  that  the  question  is  whether, 
by  the  removal  of  this  rock,  the  cove  can  be 
restored  to  its  former  condition  and  efficien- 
cy. Reading  this  instruction  in  the  light  ot 
the  pleadings,  the  testimony,  the  contentions 
of  the  parties,  and  all  the  Instructions  given 
by  the  court,  we  cannot  conclude  that  there 
was  any  reversible  error. 

Appellant  also  complains  that  the  court 
refused  to  give  its  requested  instructions 
Kos,  1,  2,  7,  and  8.  We  have  carefully  con- 
sidered these  assignments  of  error,  but  do 
not  find  any  merit  in  them.  All  portions  of 
the  requested  instructions  proper  to  be  given 
were,  in  substance,  given  by  the  court  In  bis 
own  words. 

It  Is  claimed  that  it  was  error  for  the  court 
to  instruct  the  jury  as  follows: 


"You  are  instructed  that  under  th«  jterms 
of  the  deed  of  right  of  way  and  the  contract 
executed  by  the  plaintiS  and  defendant,  the 
plaintiff  as  grantor  having  reserved  the  right 
to  use  and  occupy  the  shore  line  of  the  river 
for  booming  and  logging  purposes  and  maintain- 
ing its  then  existing  boom  and  anchorage,  the 
defendant  had  na  right  to  injure  the  boom  and 
anchorage  or  change  the  shore  line  of  the 
river." 

The  contract  mentioned  in  this  instruction 
is  the  one  from  which  we  have  heretofore 
quoted.  Appellant  claims  that  under  the 
terms  of  that  contract  the  respondent  was 
entitled  to  occupy  the  shore  line,  provided 
such  occupancy  did  not  interfere  with  the 
construction,  operation,  and  maintenance  of 
the  railroad.  But  this  contract  was  other- 
wise interpreted  In  the  previous  appeal. 
Clark  Lloyd  Lumber  Co.  v.  Puget  Sound  & 
Cascade  Railway  Co.,  92  Wash,  601, 169  Pac. 
774,  where  we  said: 

"Appellant  contends  that,  having  a  deed  to 
the  right  of  way,  it  had  a  superior  right  to 
constract  its  road  in  the  manner  in  wliieh  it 
did,  and  that  the  rights  of  respondent  are  snb- 
servient  and  snbordlna.te  to  it  The  right  to 
invade  the  property  rights  of  the  respondent  is 
not  given  by  the  deed,  nor  does  a  fair  construc- 
tion of  the  contract  sustain  it.  The  right  re- 
served by  respondent  was  to  use  and  occupy  the 
shore  line  in  the  manner  it  was  then  used.  It 
would  have  had  this  right  without  any  con- 
tract. This  right  is  not  destroyed  by  the  fur- 
ther provision  of  the  contract  that  such  oc- 
cupancy shall  not  interfere  with  the  construc- 
tion, operation,  and  maintenance  of  the  railroad 
by  appellant  The  contract  must  be  construed 
by  reference  to  its  whole  context" 

We  do  not  find  any  material  error,  and  the 
judgment  is  affirmed. 

HOLCOMB,  O.  J.,  and  rULLERTON, 
MOUNT,  and  TOLMAN,  JJ.,  concur. 


BIG  FOUR  LAND  CO.  v.  DARACUNAS  et.at. 
(No.  15864.) 

(Supreme  Court  of  Washington.    June  4. 
1920.) 

Brokers  <Ss>43(3)--Deserlptlon  of  property  In 
broker's  employment  contract  held  Insuffl- 
dent. 

Broker's  employment  contract  authorizing 
a  broker  to  sell  "property  hereinafter  describ- 
ed, to  wit,  40  acres  at.  Forest  located  in , 

for  the  sum,"  etc,  Iteld  not  to  entitle  broker  to 
recover  comraissions  on  owner's  refusal  to  per- 
form by  selling  property  to  procured  purchas- 
er; the  description  being  insufficient  under  the 
statute  of  frauds. 

Department  2. 

Appeal  from  Superior  (Tonrt,  Lewis  Coun- 
ty ;   W.  A.  Reynolds,  Judge. 
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Action  by  tbe  Big  Foar  Land  Company 
against  Mike  Daracunas  and  another.  From 
an  order  sustaining  a  demurrer  to  a  com 
plaint  and  dismissing  action,  the  plaintiff  ap- 
peals.   Affirmed. 

W.  W.  Langhorne,  of  Chehalis,  for  appel- 
lant. 

O.  X  Albers,  of  Chehalis,  for  respondent 

MOUKT,  -3.  This  appeal  is  from  an  order 
of  the  conrt  below  sustaining  a  demurrer  to 
the  plain tifTs  complaint  and  dismissing  the 
action  on  the  refusal  of  the  plaintiff  to  plead 
further.  The  action  was  brought  to  recover 
a  broker's  commission  under  a-  written  con- 
tract of  employment  entered  Into  between  the 
parties  as  follows: 

"Big  Four  Land  Co. 

"In  consideration  of  one  dollar  and  valuable 
services  by  you  performed,  I  hereby  vest  In 
you  the  exclusive  authority  to  buy  or  sell  for 
the  term  of  90  days  from  the  date  hereof  and 
thereafter  till  the  expiration  of  10  days'  writ- 
ten notice  of  withdrawal  of  the  property  here- 
inafter described,  to  wit,  40  acres  at  Forest 

located  In  ,  for  the  sum  of  $6,000,  as 

follows:    ,  cash;  .balance . 

"I  agree  that  in  case  a  sale  is  made  through 
you  or  your  influence  during  the  term  of  this 
contract  or  three  months  thereafter  to  allow 
you  a  commission  5  per  cent,  on  the  selling 
price  and  to  convey  or  cause  the  same  to  be 
conveyed  by  a  good  and  su£Scient  deed  to  the 
person  or  persons  designated  by  you  and  to 
furnish  a  complete  abstract  of  title  to  said 
property  certified  to  date  by  a  competent  ab- 
stracter, and  to  pay  all  taxes  due  on  said  prop- 
erty up  to  date  of  sale. 

"Dated  at  Chebalis,  Wash.,  this  26th  day 
of  July,  1919.  Mike  Daracunas,  Owner." 

Then  followed  a  description  of  certain  per- 
sonal property  to  be  Included  In  the  sale. 

The  complaint  alleged  that  the  plaintiff 
found  a  purchaser;  that  thereafter  the  de- 
fendant canceled  the  contract,  but  within  the 
time  limited  in  the  contract  defendant  sold 
the  property  for  $5,400;  that  plaintiff  de- 
manded its  commission  amounting  to  $270. 

It  is  apparent  from  a  reading  of  the  con- 
tract that  the  description  therein  contained 
of  the  property  to  be  sold,  "40  acres  at  For- 
est," is  not  sufficient  to  take  the  contract  out 
of  the  statute  of  frauds.  This'  court  has 
held  in  a  number  of  cases,  where  the  descrip- 
tion was  more  definite  than  the  one  here, 
that  such  description  was  insufficient.  See 
Rogers  v.  Lippy,  09  Wash.  S12,  169  Paa  858, 
L.  R.  A.  1918C,  583.  The  appellant  appar- 
ently concedes  that  the  contract  in  this  case 
Is  Insufficient,  bnt  argues  that  here  was  a 
completed  contract,  and  for  that  reason  the 
appellant  Is  entitled  to  the  commission.  He 
bases  this  contention  upon  what  was  said  In 
the  case  of  Henneberg  v.  Cook,  1U3  Wash. 
686,  175  Pac.  313.     In  that  ca^  a  recovery 


was  permitted,  bnt  that  was  a  case  where  the 
property  had  been  sold  and  a  part  of  the  com- 
missions paid  Emd  a  promise  of  payment  of 
the  balance.  In  that  case  we  distinguished 
our  previous  cases,  and  said: 

"The  rule  established  in  the  Rogers  and 
Nance  Cases,  supra,  should  not  be  extended 
to  cases  where  the  services  of  a  broker  have 
been  completed,  all  the  parties  to  the  sale 
contract  have  folly  performed,  a  written  prom- 
ise to  pay  the  broker  for  bis  service  has  been 
signed  by  the  party  to  be  charged,  and  there 
existed  no  necessity  for  specific  performance 
to  complete  the  sale." 

If  in  this  case  the  complaint  had  alleged 
that  the  respondent  aiier  the  sale  had  paid 
a  pdrt  of  the  commission  and  had  agreed  to 
pay  the  balance,  tb&i  that  case  would  con- 
trol. But  there  Is  no  such  all^ation  in  the 
complaint,  and  the  fact  Is,  as  shown  by  the 
complaint,  that  the  contract  here  sued  upon 
was  not  completed.  The  land  was  sold  at  a 
less  price  than  named  In  the  contract,  and 
the  appellants  are  now  seeking  to  recover 
upon  a  contract  for  commissicms  which  under 
our  many  decisions  Is  insufficient  under  the 
statute  of  frauds. 

The  judgment  appealed  ftom  ii  therefore 
affirmed. 

HOLCOMB,  C.  J.,  and  FULLERTON, 
BRIDGES,  and-TOLMAN,  J  J.,  concur. 


AMES  et  aL  v.  DUFF  tu  YOUK  et  al. 
(No.  15876.) 

(Supreme  Court  of  WAshington.    June  7, 
1920.) 

Costs  «a>238(t)— Respondeats     not     appcar- 
Ing  not  allowed  costs. 

Where  a  judgment  is  afiSrmed,  but  respond- 
ents have  made  no  appearance  in  the  Supreme 
Court,  they  will  not  be  allowed  costs. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  C!oun- 
ty;   M.  L.  Clifford,  Judge. 

Action  by  A.  P.  Ames  and  another  against 
Duff  &  Youk,  copartners,  and  others.  From  a 
judgment  of  dismissal,  the  plaintiffs  appeaL 
Judgmmt  affirmed. 

J.  W.  A.  Nichols  and  Browdcr  Brown,  both 
of  Tacoma,  for  appellants. 

MOUNT,  J.  This  action  was  brought  to 
recover  $2,325  as  damages  alleged  to  have 
been  suffered  by  the  plaintiffs  because  of  a 
fraudulent  conversion  of  plaintiffs'  property 
by  the  defendants.  Upon  Issues  joined  the 
case  was  tried  to  the  court,  without  a  jury, 
and  resulted  In  a  judgment  of  dismissal.  The 
plaintiffs  have  appealed. 
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The  respondents  have  not  appeared  In  tills 
court  The  facts  as  shown  by  the  record  may- 
be briefly  stated  as  follows :  In  April  of  1918 
the  appellants  were  the  owners  of  about  30 
acres  of  land  in  Lewis  county.  The  respond- 
ents were  real  estate  brokers  in  the  city  of 
Tacoma.  The  appellants  listed  their  little 
farm  in  Lewis  coimty  with  the  respondents 
for  sale  or  exchange  for  property  in  TacomcL 
The  list  price  was  $3,S0O  for  the  farm,  in- 
cluding household  goods,  farm  implements, 
and  live  stock.  A  day  or  two  later  respond- 
ents stated  to  appellants  that  they  had  3S 
lots,  with  a  little  bungalow  thereon,  listed  for 
sale  by  one  J.  A  Hannah;  diat  these  lots 
were  worth  $3,500,  and  that  they  thought 
they  could  arrange  for  a  trade.  Appellants 
were  agreeable  to  the  trade.  Thereafter  re- 
spondents saw  Mr.  Hannah,  and  suggested  a 
trade  for  the  Lewis  county  farm  owned  by 
the  appellants.  Mr.  Hannah  stated  to  the  re- 
spondents that  he  did  not  want  the  .house- 
bold  goods  or  personal  property;  that  he 
wanted  cash  for  his  lots  in  Tacoou ;  that  be 
would  be  willing  to  accept  $500  in  cash  and 
the  balance,  |850,  by  a  mortgage  upon  the 
Lewis  coimty  farm.  Thereupon  the  respond- 
ents stated  to  the  appellants  that  they  might 
retain  the  household  goods,  pay  $500  in  cash, 
give  a  mortgage  upon  their  farm  for  the  bal- 
ance, $850,  make  a  deed  in  blank,  and  the  re- 
spondents could  use  this  deed  in  order  to  get 
their  commission.  It  was  understood  be- 
tween Mr.  Hannah  and  the  resirandents  that 
the  purchase  price  of  the  35  lots  was  to  be 
$1,350  net  to  Bir.  Hannah,  and  that  respond- 
ents might  recelye  the  balance  of  what  they 
could  obtain  for  the  lots  as  their  commission. 
The  trade  as  finally  consummated  was  made 
in  that  way,  namely,  the  appellants  agreed  to 
take  the  35  lots  and  the  building  thereon  for 
their  farm  in  Lewis  connty  without  the 
household  goods.  They  thereupon  executed 
a  mortgage  for  $600  upon  the  35  lots,  obtain- 
ed the  money  therefor,  $500  of  which  was 
paid  to  Mr.  Hannah  along  with  the  mortgage 
for  $850  upon  the  Lewis  county  fdrm.  A 
deed  to  the  farm  was  executed  by  the  appel- 
lants in  blank,  and  delivered  to  the  respond- 
ents. 

[I]  After  the  trade  was  completed,  deeds 
exchanged,  and  the  appellants  took  posses- 
sion of  the  35  lots  in  Tacoma,  the  respond- 
ents traded  the  equity  in  the  SO-acre  farm  to 
one  Beman  in  Tacoma  for  the  house  and  two 
lots.  Mr.  Reman  took  the  farm  subject  to 
the  $860  mortgage,  which  he  assumed  and 


agreed  to  pay,  and  respondents  took  a  house 
and  lot  exchanged  to  them  by  Mr.  Reman, 
subject  to  a  mortgage  of  $450,  which  they 
agreed  to  pay.  The  appellants  then  brought 
this  action,  alleging  that  they  did  not  know 
of  any  agreement  by  which  the  respondents 
were  to  receive  the  equity  in  the  farm;  that 
the  respondents  were  their  agents,  and  should 
have  informed  them  fully  of  the  conditions 
of  the  trade,  and  that,  by  reason  of  the  fact 
fbat  the  respondents  acquired  an  interest  in 
the  farm  without  their  knowledge,  they  were 
entitled  to  the  proceeds  of  the  farm  received 
by  the  respondeols,  which  they  allege  is  $2,- 
325. 

The  appellants  In  their  brief  concede  that 
if  they  knew  ^nd  consented  to  the  deal  be- 
tween Hannah  and  the  respondents  they  are 
not  entitled  to  recover.  The  trial  court,  on 
seeing  the  witnesses  and  hearing  all  of  the 
evidence  upon  that  question,  found  as  fol- 
lows: 

"That  the  plaintiffs  examined  the  Tacoma 
property  they  were  taking  title  to  before  the 
transaction  was  consnmmated,  that  the  plain- 
tiffs knew  that  the  defendants,  as  agents  for 
Hannah,  had  to  give  net  to  their  client  the 
Bum  of  $1,350,  and  that  they  took  the  deed 
and  bill  of  sale  in  blank  for  the  purpose  of 
working  out  and  realizing  their  commission 
from  their  dient,  Hannah,  and  that  the  plain- 
tiffs  knew  at  aO  times  that  the  deed  and  bill 
of  sale  were  made  in  blank  for  the  purpose 
above  stated.  That  no  material  fact  was  with- 
held by  the  defendants  from  the  plaintiffs,  and 
that  there  was  no  deceit  or  fraud  practiced, 
nor  was  there  a  secret  profit  made  by  the  de- 
fendants from  the  plaintiffs,  nor  were  they  de- 
ceived in  any  way." 

We  have  examined  both  the  statement  of 
facts  and  the  abstract  of  the  evidence  in  this 
case  carefully;  and,  while  there  Is  direct 
conflict  in  the  evidence  upon  the  question, 
whether  the  appellants  knew  all  the  facts 
and  circumstances  connected  with  the  trans- 
action and  were  fully  Informed  by  respond- 
ents thereof,  there  is  sufficient  evidence  to 
justify  a  finding  to  that  effect  by  the  court. 
We  are  satisfied  that  there  is  not  sufficient 
evidence  to  overturn  the  findings  of  the  trial 
court  upon  that  question. 

The  Judgment  appealed  from  must  there- 
fore be  affirmed.  No  costs  will  be  allowed  to 
the  respondents,  because  they  have  made  no 
api>earance  in  this  court 

TOLMAN  and  BRIDOBS,  JJ.,  concur. 
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srATE   V.  CHITTENDEN.    (No.    15846.) 

(Sapreme  Conrt  of  Washington.   Jnno  4, 
1920.) 

r.  Forgery  ®=>47— Evidence  held  sufflctent  for 
submission  to  Jury  In  prosecution  for  utter- 
ing forged  check. 
In  prosecution  for  cashing  a  check  with 
knowledge  that  the  drawer  was  not  authorized 
or  entitled  to  make  or  draw  the  check,  with 
intent  to  defraud,  involving  issue  of  whether  he 
cashed  check  with  fraudulent  intent,  evidence 
Tield  sufScient  for  submission^  of  the  case  to  the 
jury. 

2.  Criminal   law  <3=>708(!/'2)--lnstruotlon  that 
charge  was  addressed  to  jurors  Individually 
held  properly  refused. 
Refusal  of  requested  instruction  to  the  ef- 
fect that  all  of  the  court's  instructions  were 
Intended  as  though  addressed  to  each  juror  in- 
dividually, instead  of  to  jury  as  a  body,  was 
not  error. 

Department  2. 

Appeal  from  Superior  Gourt,  Fierce  Cioun- 
ty. 

Robert  Chittenden,  alias  Fred  Robinson, 
was  convicted  of  cashing  a  cbeck  yrlQi 
knowledge  that  the  drawer  was  not  author^ 
ized,  or  entitled  to  make  or  draw  the  same, 
with  Intent  to  defraud,  and  he  appeals.  Af- 
firmed. 

Guy  B.  Kelly  and  Thos.  MacMahon,  both  of 
Tacoma,  for  appellant. 

Wm.  D.  Askren  and  J.  Wi  Selden,  both  of 
Tacoma,  for  respondent. 

TOLMAN,  J.  Appellant  was  arrested  In 
California,  brought  back  to  Pierce  county, 
and  there  arraigned  and  tried  upon  an  in- 
formation charging  that  he,  with  intent  to 
defraud  the  prosecuting  witness  of  $27.50  In 
money,  cashed  a  check  for  that  amount 
drawn  on  the  Scandinavian-American  Bank 
of  Tacoma,  to  the  order  of  Fred  Robinson, 
signed  by  the  "Acme  Fuel  Company  by 
James  B.  Davidson,  Pres.,"  knowing  that  the 
drawer  of  said  check  was  not  authorized  or 
entitled  to  make  or  draw  the  same.  From  a 
verdict  of  guilty  and  a  Judgment  of  convic- 
tion thereon,  this  appeal  Is  taken. 

The  prosecuting  witness  IdentiBed  appel- 
lant as  the  person  who  came  into  his  store 
on  January  16,  1919,  and  asked  him  to  cash 
the  check,  and  testified  that  he  had  never 
seen  the  appellant  before  that  time,  and  only 
for  about  three  minutes  on  that  occasion; 
that  he  suggested  to  appellant  that  he  did 
not  know  the  Acme  Fuel  Company,  and  ap- 
pellant in  answer  suggested  that  he  satlsfj^ 
himself  by  telephone;  that  he  went  to  the 
rear  of  the  store  as  if  for  that  purpose,  and 
then,  noticing  that  it  was  after  banking 
hours,  that  Ills  clerks  were  all  busy,  that 


other  customers  were  waiting  to  be  served, 
and,  being  Impressed  by  the  appearance  of 
appellant,  he  abandoned  the  Idea  of  telephon- 
ing and  cashed  the  check  without  further 
question ;  that  the  check  was  dishonored  at 
the  bank  on  which  it  was  drawn;  tliat  he 
caused  inquiry  to  be  made  at  the  bank ;  and 
was  Informed  that  there  was  no  such  con- 
cern as  the  Acme  Fuel  Company  known  to 
it;  that  he  knew  of  no  such  company,  and 
knew  of  no  such  person  as  James  B.  David- 
son president  of  any  fuel  company.  Two 
police  officers  testified  that  they  had  search- 
ed the  Tacoma  city  directories  and  the  tel- 
ephone directories  covering  a  period  of  six 
years  immediately  prior  thereto,  and  had  in- 
quired of  at  least  three  different  people  en- 
gaged in  the  fuel  business  in  the  city  of 
Tacoma,  and  that  they  knew  of  and  could 
learn  nothing  of  any  such  company  as  the 
Acme  Fuel  Company,  or  of  any  such  per- 
son as  James  B.  Davidson  engaged  in  the 
fuel  business  In  Tacoma,  though  on  cross-ex- 
amination they  refused  to  state  positively 
that  there  was  no  such  person  operating  un- 
der that  name.  The  check  with  the  nota- 
tions made  upon  it  was  introduced  in  evi- 
dence, and  .an  officer  of  the  bank  on  which 
the  check  was  drawn  explained  the  nota- 
tions as  showing  that  the  bank  had  no  such 
depositor,  and  no  account  subject  to  a  "check 
BO  signed,  stating,  further,  that  he  knew  of 
no  such  fuel  company  or  man  in  the  fuel 
business,  and  his  bank  had  no  such  custom- 
er. After  qualifying  as  a  handwriting  ex- 
pert, he  further  testified  that  he  had  com- 
pared the  handwriting  on  the  face  of  the 
check,  including  the  signature,  with  the  in- 
dorsement of  "Fred  Robinson"  on  the  bade 
Of  the  check,  and  gave  it  as  his  best  judg- 
ment that  the  same  hand  that  wrote  the  in- 
dorsement also  wrote  and  signed  the  clieck. 
Certain  qualifying  remarks  by  this  witness 
are  the  basis  of  some  of  appellant's  assign- 
ments of  error,  and  we  therefore  quote  tiie 

witness  on  this  subject: 

• 

"Q.  I  wish  you  would  take  this  check,  State's 
Exhibit  A,  and  look  at  the  signature  on  the 
front,  'James  E.  Davidson,  President,'  and  also 
the  payee  in  the  check,  'Fred  Robinson,'  and 
compare  them  with  the  words  'Fred  Robinson' 
on  the  back,  and  state  whether  or  not  in  your 
judgment  it  was  the  same  hand  that  wrote  all 
of  that  on  this  check.  A.  I  think  it  is,  although 
I  would  not  care  to  state  that  definitely. 

''Q.  That  is  your  best  judgment?  A.  Mj 
best  judgment  is  that  it  is,  but  I  made  a  mis- 
take once,  however. 

"Q.  Do  you  see  a  considerable  similarity  be- 
tween the  writing?  A.  Yes;  the  capital  'R' 
bears  a  strong  characteristic  of  being  the  same. 
The  figures  are  similar;  the  strokes  in  the 
figure  '2'  and  the  figure  '5'  on  the  front  and 
back  of  the  check  show  the  same.  The  letters 
'on'  in  'Robinson'  appears  to  be  the  same.  One 
is  written  in  a  backhand  as  if  it  were  written 
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by  the  same  person  in  an  attempt  to  dia{«ise 
it  evidently,  bat  I  would  feel  fairly  sure  tke 
same  peraon  wrote  both  of  them." 

On  cross-examination  the  witness  stated 
that  there  was  some  similarity  between  the 
handwriting  of  appellant's  then  counsel, 
which  was  shown  him,  and  the  handwriting 
on  the  check,  but  he  would  be  more  definite 
aa  to  the  similarity  of  the  handwriting  on 
the  face  and  the  back  of  the  check. 

[1]  Appellant  contends  that  the  trial  court 
should  have  dismissed  the  case,  instructed  a 
verdict  for  defendant,  or  at  least  have  grant- 
ed a  new  trial,  because  of  the  Insufficiency 
of  the  evidence.  It  is  admitted  that  there 
was  sufficient  evidence  from  which  the  Ju- 
ry could  find  that  the  appellant  was  the 
person  who  cashed  the  check,  and  that  the 
check  was  bad  because  the  drawer  had  no 
account  In  the  bank  upon  which  .It  was 
drawn,  but  it  is  strenuously  argued  that  the 
evidence  was  insufficient  to  justify  the  Jury 
In  finding  that  the  Acme  Fuel  Company  was 
nonexistent,  or  that  the  person  who  indorsed 
and  cashed  the  check  in  fact  wrote  it,  and 
that  the  Jury  must  have  found  one  of  these 
facts  in  order  to  draw  the  inference  that 
appellant  In  cashing  the  check  intended  to 
defraud.  The  check  was  dated  Tacoma, 
Wash.,  January  16,  1919,  on  a  printed  form, 
stamped  with  its  amount  by  a  protectograph, 
such  HS  is  used  by  well-established  business 
houses,  and  the  name  "Acme  Fuel  Company" 
was  stamped  thereon  by  a  rubber  stamp, 
from  which  the  Jury  would  be  fairly  Justi- 
fied in  drawing  the  conclusion  that  it  was 
not  such  a  check  as  would  be  drawn  by  an 
itinerant  dealer,  or  by  a  producer  or  dealer 
doing  business  in  some  other  city,  some  sub- 
urb, or  outlying  timber  or  mining  district. 
When  there  is  addea  to  the  check  itself  the 
testimony  as  to  the  inquiry  made  for  the 
Acme  Fuel  Company  and  James  E.  Davidson 
In  the  fuel  business  and  the  results  of  that 
inquiry  as  testified  to,  the  conclusion,  in  the 
absence  of  explanation,  became  almost  ir- 
resistible that  the  check  was  fraudulently 
uttered  and  negotiated.  But  were  this  not 
so.  the  testimony  of  the  officer  of  the  bank 
hereinbefore  quoted,  taken  in  connection 
with  the  check  itself,  and  the  obvious  simi- 
larity of  the  handwriting  on  Its  face  to  the 
indorsement  shown  by  direct  testimony  to 
have  been  made  by  appellant,  would  be  suffi- 


cient evidence  to  Justify  the  Jury  In  finding 
the  necessary  criminal  intmit.  If  we  eduit 
for  present  purposes  aa  contended  t>y  ap- 
pellant that  in  a  criminal  case  a  mere  scin- 
tilla of  evidence  ot  even  some  proof  is  not 
sufficient  to  require  the  submission  of  the 
case  to  the  Jury,  yet  that  rule  does  not  ap- 
ply here,  because,  as  we  view  it,  there  was 
substantial  evidence  upon  all  material  points. 
As  we  said  in  State  v.  Lance,  94  Wash.  484, 
162  Pac.  574: 

"We  are  satisfied  that  there  Is  substantial 
evidence  tending  to  show  every  material  fact 
necessary  to  be  shown  in  order  to  eustain  the 
verdict' found.  This  ia  as  far  as  the  appellate 
court  may  legitimately  inquire.  The  weight  of 
the  evidence  was  for  the  jury,  and,  when  it  has 
found  that  every  material  fact  necessary  to  be 
proven  has  support  in  the  evidence,  and  that 
the  trial  court  has  refused  to  interfere,  the 
verdict  is  conclusive." 

Appellant  makes  no  complaint  of  Instruc- 
tions given,  but  assigns  error  upon  the  re- 
fusal of  the  court  to  give  three  instructions 
requested  by  him.  The  first  of  these  covers 
the  subject  that  the  opinion  of  the  prosecut- 
ing attorney  as  to  defendant's  guilt  should 
not  be  considered  by  the  Jury.  The  court 
did  Instruct  that  the  Jurors  should  base  their 
conclusions  exclusively  upon  the  evidence  in 
the  case,  and  we  see  nothing  so  far  over- 
zealous  in  the  prosecutor's  remarks  to  the 
Jury,  which  are  preserved  in  the  record,  aa 
to  make  It  error  to  refuse  the  requested  In- 
struction. 

[2]  The  next  requested  Instruction  was  to 
the  effect  that  all  of  the  court's  instructions 
were  intended  as  though  addreseed  to  each 
Juror  individually,  instead  of  to  the  Jury  aa 
a  body.  It  seems  well  settled  In  this  state 
that  It  is  not  error  to  refuse  such  an  instruc- 
tion. State  V.  Bobinson,  12  Wash.  491,  41 
Pac.  884;  State  v.  Gushing,  17  Wash,  644, 
50  Pac.  512. 

The  last  requested  instruction  upon  the 
refusal  of  which  error  is  assigned  was  giv- 
en in  substance  by  the  court,  and,  as  given, 
appears  to  have  been  as  clear  and  as  favor- 
able to  appellant  as  was  the  one  he  re- 
quested. 

The  Judgment  is  afilrmed. 


HOLCOMB,    C.    J.,    ond 
MOUNT,  and  BRIDGES,  JJ, 


FULLERTON, 
concur. 
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STATE  ex  rel.  STEPHENS  et  al.  v.  SUPE- 
RIOR COURT  et  al.    (Ne.  15872.) 

(Bapreme  Court  of  Washington.   June  2, 1^0.) 

1.  Eminent  domain  ®=3264 — Error  not  calletf 
to  attention  of  trial  oourt  cannot  be  consid- 
ered on  certiorari. 

Where  it  was  not  called  to  the  attention  of 
the  trial  court  that  a  logging  company,  pro- 
ceeding for  condemnation  of  a  right  of  way, 
had  failed  to  prove  filing  of  certificate  of  part- 
nership character,  such  error  cannot  be  con- 
sidered in  the  Supreme  Court  on  certiorari. 

2.  Eminent  domain  e=9'l98(l)— Contraot  (to 
carry  produce  of  lands  affected  need  appear 
only  In  final  record. 

Under  Lawa  1913,  p.  412,  {  3,  the  required 
contract  and  agreement  of  a  logging  company, 
seelung  to  condemn  a  right  of  way  for  its  rail- 
road to  carry  produce  raised  by  landowners 
affected,  need  not  be  tendered  or  proven  in 
the  preliminaries  of  the  condemnation  proceed- 
ing to  determine  necessity;  it  being  only  nec- 
essary that  it  appear  in  the  final  record,  and 
be  entered  into  by  condemning  parties  before 
they  can  acquire  right  of  way. 

3.  Eminent  domain  €=>i98(l)  —  Selection  of 
right  of  way  by  logging  company  makes  prima 
fade  case  of  necessity. 

Selection  of  a  route  for  its  right  of  way 
by  a  logging  company  seeking  to  condemn  un- 
der Laws  1918,  p.  412,  makes  a  prima  facie 
case  of  necessity  for  taking  such  land;  and  in 
the  alMence  of  evidence  of  bad  faith,  oppres- 
sion, or  abuse  of  power,  evidence  that  another 
route  is  feasible  is  not  enough  to  show  the  one 
selected  shows  bad  faith,  oppression,  or  abqse. 

4.  Eminent  domain  ®=>5e— Company  which  eaa 
float  out  timber  on  river  not  eatitisd  to  con- 
demn right  of  way. 

LoSKing  company,  which  can  get  out  its 
timber  by  use  of  a  floatable  river,  is  not  entitled 
to  coiidemn  a  right  of  way  by  necessity  for  its 
railroad,  under  Laws  1913,  p.  412,  though,  if 
there  is  a  reasonable  necessity  to  use  the  land 
sought  to  be  condemned,  the  necessity  is  not 
overcome  by  the  existence  of  another  possible 
route;  that  required  being  a  reasonable  neces- 
sity. 

5.  Eminont  domain  «=» 1 98 (I)— Necessity  for 
right  of  way  question  of  fact. 

The  question  whether  there  exists  a  neces- 
sity that  a  logging  company  should  condemn  a 
right  of  way  for  its  railroad  to  authorize  it  to 
do  so  under  Laws  1913,  p.  412,  is  a  question  of 
fact 

6.  Eminent  domain  ®=3 1 96— Evidence  held  not 
to  show  necessity  for  right  of  way  for  lanber 
company. 

In  proceedings  by  a  logging  cqmpany  under 
Laws  1913,  p.  412,  to  condemn  a  right  of  way 
for  its  railroad  on  the  ground  of  necessity, 
evidence  held  insufficient  to  show  a  reasonable 
necessity  for  the  right  of  way;  the  company 
having  already  available  a  river  for  floating  out 
logs. 


Department  1. 

Certiorari  by  the  State  of  Washington,  on 
the  relation  of  John  J.  Stephens  and  others, 
against  the  Superior  Court  and  others,  to  re- 
view action  of  the  trial  court  in  coudemna- 
tion  proceedings.     Reversed. 

Lonls  A.  Merrick,  of  Everett,  for  relators. 

M.  J.  McGulnness,  of  SncAomish,  W.  P. 
Bell,  of  Everett,  and  Kerr  &  McCord,  of 
Seattle,  for  respondents. 

MACKINTOSH,  J.  This  Is  certiorari  to 
review  the  proceedings  leading  up  to  and 
resulting  in  the  entry  of  an  order  of  neces- 
sity In  a  condemnation  action  brought  by 
George  MUler  and  Joseph  Swalwell,  doii^ 
business  as  the  Miller  Logging  Company, 
seeking  a  right  of  way  for  a  logging  railroad 
across  the  lands  of  the  petitioners  In  this 
action.  -The  objections  raised  to  the  regu- 
larity of  the  proceedings  and  the  entry  of 
the  order  of  necessity  we  will  examine  in 
the  order  in  which  they  were  urged: 

First  Irregularities  in  the  manner  of  the 
service  of  the  condemnation  notice  and  pe- 
tition. An  examination  of  the  return  of  the 
person  making  the  service  and  of  the  record 
made  by  the  petitioners  on  their  special  ap- 
pearance, when  they  were  objecting  to  the 
service,  satisfies  us  that  there  is  no  merit  in 
this  point,  and  that  due  and  proper  service 
of  notice  and.  petition  was  had  upon  the 
prt^erty  owners. 

[1]  Second.  It  is  urged  that  the  proceed- 
ings are  defective  and  that  the  court  was 
without  Jurisdiction,  for  the  reason  that  the 
logging  company  failed  to  prove  the  filing  of 
its  certificate  of  partnership  character.  It 
may  be  that  it  is  unnecessary  In  the  prelim- 
inary proceedings  which  are  here  under  re- 
view to  make  this  proof;  but,  assuming, 
however,  without  deciding,  that  it  was  error 
to  omit  proving  the  filing  of  the  partnership 
certificate,  the  rule  is  that  errors  of  this  sort 
which  are  not  called  to  the  attention  of  the 
trial  court  will  not  be  considered  here^  for 
the  reason  that  it  is  to  be  presumed  that  an 
oversight  of  this  kind  can  be  easily  reme- 
died, when  it  occurs  by  calling  the  court's 
altentiou  to  it  at  the  trial.  This  is  the  rule 
which  has  been  applied  many  times  in  cases 
of  appeal.  Bothchlld  Bros.  v.  IVIahoney,  51 
Wash.  633,  99  Vac.  1031;  Bowman  v.  Harri- 
son, 69  Wash.  56,  109  Pac  192;  Pierson  v. 
Northern  Pac.  R.  Co.,  61  Wash.  450,  112 
Pac.  509:  Thompson-Spencer  Co.  v.  Thomp- 
son, 61  Wash.  547,  112  Pac.  655;  Hale  v. 
City  Cab,  Carriage  &  Transfer  Co.,  66  Wash. 
459,  119  Pac.  837;  Washington  Printing  Co. 
V.  Osner,  99  Wash.  537,  169  Pac.  988.  We 
see  no  good  reason  why  the  rule  should  not 
be  applied  here  though  this  is  not  strictly 
an  appeal,  the  proceedings  in  a  condemna- 
tion suit,  anterior  to  the  trial  on  the'  ques- 
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tlon  of  damages,  being  reriewable  hen,  not 
by  appeal,  but  by  certiorari. 

[2]  Third.  The  petitioners  dalm  that  tlie 
condemnation  petition  failed  to  give  the 
court  Jurisdiction  by  reason  of  its  failure  to 
allege  an  offer  of  contract  to  hanl  produce 
raised  by  tbe  landowners  upon  the  lands 
through  which  the  right  of  way  was  being 
sought.  Chapter  133,  i  3,  Laws  1913,  pro- 
vides that  one  seeking  a  right  of  way  for  a 
logging  'railroad  as  a  condition  precedent 
must  "contract  and  agree  to  carry  and  con- 
vey over  such  roads  to  either  termini  there- 
of any  of  the  timber  or  other  produce  of  the 
lands  through  which  such  right  is  acquired." 
There  was  no  contract  or  agreement  alleged 
in  the  petition,  nor  was  any  offer  thereof 
made,  although  the  transcript  now  contains 
a  contract  and  agreenent  signed  by  the  log- 
ging company,  which  was  filed  on  the  day 
that  the  order  of  necessity  wa^  filed.  It  is 
not  necessary,  under  section  3,  that  the  con- 
tract and  agreement  there  called  for  should 
be  tendered  or  proven  in  the  preliminaries 
of  a  condemnation  proceeding.  It  may  be 
properly  withheld  until  the  trial  takes  place 
on  the  question  of  damages,  or  may  be  pre- 
sented at  any  time  prior  to  the  close  of  the 
trial  of  the  case.  It  is  only  necessary  that 
such  agreement  or  contract  appear  in  the 
final  record  in  the  case,  and  must  be  entered 
into  by  the  condemning  parties  before  they 
can  acquire  the  right  of  way.  There  was 
therefore  no  error  in  the  fatlure  to  allege 
an  offer  to  enter  into  such  contract,  and  if 
there  was  error  it  was  cured  by  the  volun- 
tary act  of  the  logging  company  In  q^erlng 
such  contract  as  noted. 

Fourth.  "The  most  serious  objection  made 
to  the  record  is  that  the  evidence  falls  to 
sustain  the  court's  finding  of  necessity.  This 
condemnation  takes  place  under  chapter  133, 
Laws  1913,  which  provides  for'  the  taking 
of  private  property  for  private  ways  of  ne- 
:;es8ity;    section  1  of  the  act  providing: 

"The  owner  *  *  •  of  land  which  is  so 
Bitnated  with  respect  to  the  land  of  another  that 
it  is  neceseary  for  its  proper  use  and  enjoyment 
to  have  and  maintain  a  private  way  of  neces- 
sity *  •  *  may  condemn  and  take  land  of 
such  other  sufficient  in  area  for  the  conatmc- 
tion  and  maintenance  of  such  private  way  of 
necessity.  •  •  •  The  term  'private  way  of 
necessity,'  as  used  in  this  act,  shall  mean  and 
indade  a  right  of  way  on,  across,  over  and 
through  the  land  of  another  for  •  •  •  the 
constmction  and  maintenance  thereof  of 
•    •    •    logging  roads." 

The  landowners  claim  that  the  testimony 
shows  that  a  feasible  route  exists  for  the 
logging  company  to  take  its  timber  out  oth- 
er than  over  their  lands,  and  that  such  a 
route  is  adequate  and  in  every  way  prefer- 
able to  the  route  sought  by  the  condemna- 
tion; that  two  other  routes  could  be  used 
over  lands  either  owned  or  leased  by  the 
logging    company    connecting    with    public 


highways;  and  that,  therefore,  no  necessity 
existed  for  a  private  way  over  their  lands 
for  the  benefit  of  the  logging  company. 

It  was  claimed  in  the  testimony  that  the 
logging  company  might,  by  the  use  of  trucks, 
take  out  their  logs  across  their  own  land  to 
the  public  paved  highway.  Testimony  was 
introduced  by  the  landowners  showing  that 
such  an  operation  was  possible;  whereas 
the  logging  company's  testimony,  as  found 
by  the  trial  court,  shows  that  the  use  of  the 
paved  highway — 

"Is  not  a  way  this  timber  can  be  taken  out  or 
should  be  taken  out;  it  is  not  a  way  the  logging 
company  should  be  required  to  take  it  out. 
•  •  •  The  paved  highway  was  bnilt  for  a 
public  use,  and  not  to  be  used  as  a  private  way 
for  logging  companies.  The  road  would  not 
hist  to  take  out  70,000,000  feet  of  lumber,  it 
would  be  nothing  but  a  lot  of  junk,  broken-up 
concrete;  so  that  is  not  a  way  these  logs  should 
be  taken  out.  In  fact,  it  is  a  way  they  should 
not  be  permitted  to  be  taken  out." 

With  this  condusion  we  must  agree. 

[3]  It  was  further  alleged  that  a  more 
feasible  route  exists  for  the  logging  com- 
pany, by  taking  the  logs  by  a  road  to  be 
condemned  over  private  property  belonging 
to  others  than  the  parties  to  this  proceed- 
ing; but,  even  were  this  a  proper  matter 
for  consideration,  the  testimony  is  not  at  all 
convincing  that  such  route  is  more  feasible. 
The  selection  of  the  route  by  the  logging 
company  makes  a  prima  fade  case  of  the 
necessity  for  taking  such  spedflc  land,  and 
in  the  absence  of  evidence  of  bad  faith,  op- 
pression, or  abuse  of  power,  evidence  that 
another  route  is  feasible  is  not  enough  to 
show  that  the  selection  of  the  route  sought 
by  the  condenmors  shows  such  bad  faith, 
oppression,  or  abuse  of  power.  As  we  said 
in  State  ex  reL  Grays  Harbor  L.  Co.  v.  Su- 
perior Court,  82  Wash.  503,  144  Pac.  722 : 

"In  order  to  Justify  the  court  in  ordering  the 
change  of  location  of  the  proposed  road  it  was 
necessary  to  show,  not  only  another  route, 
which  was  practicable,  and  that  the  road  could 
be  constructed  thereon  at  reasonable  cost,  but  it 
was  necessary  to  go  further  and  show  by  clear 
and  convincing  evidence  that  in  the  selection 
of  the  route  sought  to  be  condemned  there 
was  bad  faith,  oppression,  or  an  abuse  of  pow- 
er. The  evidence  offered  does  not  go  to  the 
extent  of  showing  that  the  route  selected  by 
the  condemnor  causes  unnecessary  damage  to 
the  relators'  property,  and  that  the  route  over 
section  31  would  cause  much  less  damage  to 
that  property  tfaHn  would  the  route  selected 
cause  to  the  relators'  property." 

There  was  therefore  no  merit  In  the  sug- 
gestion that  the  logging  company  should  be 
forced  to  condemn  the  other  route  suggest- 
ed by  the  respondents  here. 

[4]  The  main  contention  against  the  ne- 
cessity of  the  condemnation  was  based  ui>on 
the  proximity  of  a  floatable  river,  upon 
which   logs  could   be  taken  from  a   point 
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above  the  lanflownere'  property.  Testimony 
pro  and  con  on  this  question  was  introdnc- 
ed,  and  If  It  is  satisfactorily  established 
thereby  that  this  route  was  adapted  to  the 
business  of  the  logging  company,  it  would 
not  be  entitled  to  maintain  these  condemna- 
tion proceedings;  for  the  only  reason  for 
condemning  private  property  is  because 
there  is  a  reasonable  necessity  for  another 
method  of  getting  out  the  logs  than  that 
wMch  is  already  open  to  the  logging  com- 
pany. If  there  is  a  reasonable  necessity 
for  the  use  of  the  land  sought  to  be  con- 
demned, that  necessity  is  not  overcome,  how- 
ever, by  the  existence  of  another  possible 
route.    The  necessity  which  is  required  by 

'  the  statute  is  a  reasonable  necessity,  and  to 
determine  whether  it  is  reasonably  necessa- 
ry the  court  is  compelled  to  view  the  entire 
situation.  State  ez  rel.  Milwaukee  Term. 
K.  V.  Sup'r  Ct,  54  Wash.  365,  103  Pac.  469, 
104  Pac.  175;  State  ex  reL  Clark  v.  Superi- 
or Court,  62  Wash.  612,  114  Pac.  444;  State 
ex  rel.  Postal  Tel.  Co.  ▼.  Superior  Court,  64 
Wash.  189,  116  Pac.  855 ;  State  ex  reL  Grays 
Harbor  L.  Co.  v.  Superior  Court,  supra; 
State  ex  rel.  Preston  Mill  Co.  v.  Superior 

■Ct,  91  Wash.  249,  157  Pac.  689;  Stote 
ex  rel.  Patterson  v.  Superior  Ct,  102  Wash. 
331,  173  Pac.  186. 

The  trial  court  found  that  it  was  not 
feasible  to  float  loose  logs  down  the  river, 
but  found  that,  if  they  could  be  rafted  above 
the  land  of  the  petitioners  here  and  taken 
out  that  way,  it  was  a  feasible  way,  but  "if 
they  have  to  be  taken  down  loose  to  some 
point-  where  they  can  be  rafted  and  towed 
away  I  do  not  think  It  is  feasible,"  and 
found  that  "there  is  no  evidence  here  that 
it  is  feasible  to  boom  these  logs  above  the 
respondent's  land  and  tow  them  out  in 
booms  during  the  entire  year,  and  that  is 
the  only  feasible  way,  in  my  opinion,  to  get 
these  logs  out — is  in  booms  and  not  letting 
them  float  down  the  river,  forming  Jams, 

•  and  damaging  people's  property" — conclud- 
ing therefrom  that  there  was  a  necessity  for 
building  the  logging  road  as  petitioned  for 
by  t^ke  logging  company. 

As  we  read  the  evidence,  we  cannot  con- 
cur with  tills  finding.  The  evidence  tended 
only  to  show  that  the  water  route,  if  logs 
were  floated,  was  not  as  convenient  as  might 
be  desired,  and  tliat  it  could  be  made  more 
satisfactory,  were  it  jwSsible  to  boom  the 
logs.  The  inconvenience  arose  from  the  fact 
that  floating  the  logs  might  result  In  Jams 
and  injury  to  property  abutting  on  the  riv- 
er;  bat  these  are  considerations  which  are 


not  material  to  the  question  before  as,  for 
those  are  incidents  to  logging  operations  on 
floatable  streams,  and  as  long  as  they  are 
not  the  result  of  negligent  or  unauthorized 
acts  of  the  log^ng  company  they  are  not  the 
basis  of  actionable  liability.  The  river  be- 
ing a  floatable  one,  the  logging  company  had 
the  right  to  nse  it  for  tlie  floating  of  logs, 
and  though  this  may  not  afford  the  ideal 
means  of  egress,  it  destroys  the  claim  that 
there  is  a  reasonable  necessity  to  interfere 
with  the  relators'  property.  The  right  of 
the  private  landowner  to  full  and  free  pos- 
session and  use  of  his  property  is  not  to  be 
curtailed,  unless  there  is  a  reasonable  ne- 
cessity therefor,  and  the  fact  that  conveni- 
ence of  the  party  seeking  the  condemnation 
will  be  served  cannot  tak»  from  another 
his  property  to  serve  that  convenience.  As 
between  alternative  routes  over  private 
property,  the  question  of  which  Is  more 
feasible  may  be  material ;  but  when  the  dis- 
cussion Is  between  a  route  over  private  prop- 
erty and  a  route  already  possessed  by  tbe 
condemnor,  the  question  is  one  of  reasonable 
necessity. 

The  landowners  rely  upon  the  case  of 
State  ex  reL  Carlson  v.  Superior  Court,  181 
Pac.  689,  where  It  was  held  that  no  necessi- 
ty existed  where  the  road  sought  for  a  pri- 
vate way  of  necessity  was  more  convenient 
and  more  practicable  than  a  road  already 
for  seven  years  in  use;  the  question  in  that 
case  being  "whether  one,  having  a  legal  right 
to  pass  over  the  land  of  bis  grantor,  may 
reject  the  way  the  law  gives  him,  and  which 
his  gifantor  cannot  deny  him,  and  compel  a 
way  of  necessity  over  the  lands  of  a  strang- 
er, where,  upon  a  mere  admeasurement  of 
convenience  and  expense.  It  is  held  that  the 
way  over  the  land  of  the  stranger  is  the  more 
practicable '  than  the  way  over  the  land  of 
the  grantor."  A  review  of  the  testimony  in 
that  case  satisfied  the  court  that  no  neces- 
sity existed;  tbe  court  recognizing  that  "in 
this  state  we  have,  perliaps,  adopted  the 
rule  of  reasonable  necessity." 

[S,  I]  The  question  of  necessity  is  a  ques- 
tion of  fact,  and,  under  the  rule  which  has 
been  adhered  to,  the  proof  in  this  case  was 
not  sufficient  to  show  a  reasonable  neces- 
sity; therefore  the  order  entered  by  tbe 
trial  court  was  incorrect. 

For  the  reasons  stated,  tbe  action  of  tbe 
lower  court  is  reversed. 

BOLCOMB,  C.  J.,  and  PARKKB,  IfilTCH- 
ELL,  and  MAIN,  JJ.,  concur. 
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■  RAWLIN68«tBX.v.  HEAL.    (No.  15871.) 

(Supreme  Court  of  Washington.    June  4, 1920.) 

1.  Hastend  and  wife  «=925S,  262(1)— Commu- 
nity oharaeter  of  property  depends  oa  souroe 
of  pureboso  prioe;  presumption  of  community 
character  of  property  rebuttable. 

Where  property  is  acquired  during  mar- 
riage, the  test  of  its  separate  or  community 
diaracter  is  irhether  it  was  acquired  by  com- 
munity funds  and  credit  or  separate  funds,  and 
the  issues  and  profits  thereof,  there  being  al- 
ways a  rebuttatde  presumption  that  it  is  com- 
munity property. 

2.  Husbaad  and  wife  «s>254-.WIiere  husband 
and  wife  unite  la  note  and  mortgage  for  pur- 
chase money,  property  is  community. 

Status  of  property  is  fixed  at  the  time  of 
purchase,  and  .  if  husband  and  wife  unite  in 
promissory  note  secured  by  mortgage,  payable 
direct  to  their  grantor  as  a  part  of  the  purchase 
price  or  by  the-  same  means  borrow  money 
of  some  OdtA  party  for  use  in  payment,  in 
either  event  the  money  borrowed  becomes  com- 
munity property,  and  to  that  extent  the  pr(^- 
erty  porchaaed  is  community  property, 

3.  Husband  and  wife  <S=>255,  262( I)— Property 
purchased  held  community  except  to  extent 
of  separate  funds  used;  presnmptlon  as  to 
comuuinlty  property  not  overcome. 

Where,  upon  a  wife's  request,  she  was 
made  grantee  in  a  deed  because  she  furnished 
$700  from  her  separate  estate  for  the  purchase 
price,  the  husband's  consent  or  want  of  objec- 
tion was  an  admission  of  no  more  than  that  to 
the  extent  of  the  property  received  it  should  be 
her  separate  estate,  and  where  she  did  not  then 
expect  a'  subseqnent  gift  made  by  her  father 
to  complete  payment,  it  is  presumed  that  hus- 
band and  wife  contemplated  payment  of  balance 
for  which  they  had  given  mortgage  by  their 
joint  efforts,  so  that  the  property  belonged  to 
the  community  except  to  the  extent  of  such 
$700  paid  by  wife,  and  her  payment  from  such 
gift  and  husband's  reference  to  seme  as  her 
property  do  not  overcome  the  presumption. 

Department  2. 

Appeal  from  Superior  Court,  Thnrstcxi 
Ooimty;    D.  F.  Wright,  Judge. 

Action  by  C.  A.  RawUngs  and  wife  against 
John  W.  Heal,  Jr.,  to  quiet  title.  From  a 
decree  quieting  title  and  awarding  plaintiffs' 
costs,  the  defendant  appeals.  Judgment  re- 
versed. 

S.  H.  Kelleran  and  John  W.  Heal,  Jr., 
both  of  Seattle,  for  appellant. 

Bigelow  &  Manier,  of  Olympia,  for  le- 
spondents. 

TOLMAN,  J.  The  facts  necessary  for  a 
decision  of  this  case  are  practically  all  ad- 
mitted, and  may  be  briefly  stated  as  follows: 
li  1800  Andrew  Wright  and  Juliet  C.  Wright, 
bnsband  and  wife,  acquired  by  purchase  32U 
acres  of  land  In  liiurston  county,  Wash.,  the 
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purchase  price  of  which  was  $2,240.  This 
was  paid  by  the  turning  in  of  a  10-acre  tract 
of  land  belonging  to  the  wife  as  her  separate 
property  upon  which  the  parties  theretofore 
had  made  their  home,  at  a  valuation  of  $700, 
and  by  the  giving  of  a  mortgage  on  the  land 
pui^chased,  signed  by  both  the  husband  and 
wife,  to  secure  the  payment  of  the  balance 
of  $1,540,  the  mortgage  debt  being  evidenced 
by  notes,  also  signed  by  both  the  husband 
and  wife.  At  the  time  of  the  purchase,  the 
husband  and  wife  being  both  present,  the 
wife,  according  to  her  testimony,  said: 

"I  told  him  [her  hnsband]  that  I  had  given 
up  my  home  for  this,  and  I  thought  be  should 
put  it  in  my  name,  and  he  did  not  object." 


The  deed  was  therefore  made  to  Juliet  O. 
Wright  as  grantee.  Thereafter  the  mortgage 
was  paid  with  ftmds  derived  from  the  sale 
of  a  portion  of  the  land,  from  the  sale  of 
logs  from  the  land,  and  the  remainder  by 
money  given  to  the  wife  for  that  purpose  by 
her  father.  In  the  year  1908,  Andrew 
Wright  died,  leaving  surviving  him  bis  wife 
and  four  children.  His  estate  was  not  pro- 
bated, but  on  January  23,  1909,  Juliet  C. 
Wright  made  and  filed  of  record  an  affidavit, 
in  which  she  set  forth  that  her  husband  died 
intestate^  leaving  no  unpaid  Indebtedness, 
and  naming  the  four  children  and  herself  as 
his  only  heirs.  On  January  6,  1914,  appel- 
lant recovered  Judgment  in  the  superior  court 
for  Thurston  county,  against  Lona  Wright 
Splllman,  one  of  the  children  of  Andrew  and 
Juliet  C.  Wright,  which  judgment  has  never 
been  satisfied.  In  January,  1919,  Juliet  C. 
Wright  and  the  four  children,  Including  Lcma 
Wright  Spillman,  joined  in  a  deed  convey- 
ing 70  acres  of  the  tract  of  land,  acquired 
as  heretofore  stated,  to  the  respondents. 
The  purchase  money  therefor  was  ail  paid 
to  Juliet  C.  Wright  except  $800,  which  was 
evidenced  and  secured  by  a  mortgage  pay- 
able to  her,  which  contained  a  provisiran 
that  if  respondents  were  required  to  pay 
anything  on  account  of  api)ellant's  judgment 
against  Mrs.  SpUlman,  in  order  to  protect 
their  title,  such  payment  should  be  credited 
upon  the  mortgage  debt  Shortly  after 
thus  acquiring  title  the  respondents  began 
this  action  against  appellant  to  quiet  their 
title  as  against  his  judgment. 

There  was  also  evidence  offered  that  An- 
drew Wright  in  his  lifetime  joined  with  his 
wife  in  deeding  tmrtions  of  the  land  which 
were  conveyed;  that  he  executed  a  right  of 
way  agreement  for  a  logging  road  across  the 
land,  and  that  be  stated  to  the  wife  and  to 
the  children  that  the  land  belonged  to  the 
wife.  The  family  made  its  home  upon  the 
land  from  the  time  of  the  purchase  until  the 
death  of  Mr.  Wright,  and  the  farm  was  op- 
erated mainly  by  the  sons,  who  looked  after 
the  business  affairs  and  testified  to  the  pay- 
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ment  of  tbe  pnrchase-money  mortgage  and 
the  taxes  on  behalf  of  their  mother.  From 
a  decree  made  and  entered  on  December  1, 
1019,  quieting  title  In  respondents  free  from 
any  claim  or  lien  on  the  part  of  appellant, 
and  awarding  them  Judgment  for  costs,  this 
appeal  was  taken.  , 

[1]  The  lien  of  appellant's  Judgment, 
which  continued  for  six  years  after  Its  ren- 
dition (Seattle  Brewing  &  Malting  Co.  ▼. 
Donofrio,  59  Wash.  98,  109  Pac.  335;  Catton 
V.  Reehllng,  78  Wash.  187,  138  Pac.  669)  has 
now  expired,  and  our  first  thought  was  that 
the  question  now  before  us  Is  a  moot  one 
only,  but  as  this  point  has  not  been  raised 
or  argued,  and  as  the  appellant,  after  the 
entry  of  the  decree,  which  did  not  restrain 
him  from  so  doing,  might  have  proceeded  by 
tlie  issuance  and  levy  of  an  execution  to  ac- 
quire a  specific  Hen  and  by  sheriff's  sale  to 
acquire  title  to  some  part  of  the  land,  we 
have  thought  best  to  pass  this  question  and 
inquire  only  whether  or  not  appellant's  Judg- 
ment was  a  general  lien  on  December  1, 
1919,  when  the  decree  was  entered. 

"Where  property  ia  acquired  during  marriage, 
the  test  of  its  separate  or  community  charac- 
ter is  whether  it  was  acquired  by  community 
funds  and  community  credit,  or  separate  funds 
and  the  issues  and  profits  thereof*  the  pre- 
sumption always  being  that  it  is  community 
property,  but  this  presumption  may  be  rebutted 
by  proof."  United  States  B'idelity  &  Guaranty 
Co.  V.  Lee,  58  Wash.  16, 107  Pac  870. 

[2]  It  is  now  equally  well  settled  in  this 
state  that  the  status  of  the  property  is  fixed 
at  the  time  of  the  purchase,  and  that  if  the 
husband  and  wife  unite  in  a  promissory 
note  secured  by  a  mortgage  payable  direct 
to  their  grantor  as  a  part  of  the  purchase 
price,  or  by  the  same  means  borrow  uie  mon- 
ey to  be  used  In  payment  from  a  third  party, 
in  either  such  event  the  money  borrowed  be- 
comes community  property,  and  to  that  ex- 
tent the  purchased  property  is  community 
property.  Katterhagen  v.  Melster,  75  Wash. 
112,  134  Pac  673,  and  cases  there  cited.  An 
apparent  exception  to  the  latter  part  of  this 
rule,  as  Is  pointed  out  in  Finn  v.  Finn,  106 
Wash.  137,  179  Pac  103,  arises  when  the 
spouse  who  furnishes  the  separate  consid- 
eration for  the  purchase  raises  or  secures 
the  remainder  of  the  purchase  price  by  a 
mortgage  upon  separate  property  thereto- 
fore owned  by  such  spouse,  thus  clearly  mak- 
ing the  debt  a  separate  one,  even  though  the 
other  spouse  may  be  required  to  Join  in  the 
note  and  mortgage  to  satisfy  the  lender. 
See,  also,  Graves  v.  Columbia  Underwriters, 
93  Wash.  196,  160  Pac.  436. 

[31  Applj-lng  the  law  to  the  facts  in  this 
case,  it  is  apparent  that  the  request  of  the 
wife  that  she  be  named  as  grantee  in  the 


deed  was  based  upon  the  fe^t  that  she  was 
furnishing  1700  of  the  purchase  price  from 
her  separate  estate,  and  the  husband's  con- 
sent, or  want  of  objection  thereto,  was  an 
admission  of  no  nK>re  than  that  to  that  ex- 
tent the  property  received  should  likewise 
be  her  separate  estate.  There  ia  no  evidence 
that  at  the  time  of  the  purchase  the  wife 
had  any  other  separate  estate  or  means 
with  which  to  pay  the  mortgage  debt,  or  that 
she  then  had  any  expectation  of  a  subsequoat 
gift  from  her  father  for  that  puriKJse,  and 
the  natural  presumption  Is  fliat  the  husband 
and  wife  then  contemplated  that  they  would, 
by  their  Joint  efforts,  and  the  use  of  the  prop- 
erty purchased,  pay  the  mortgage  debt  as  it 
matured.  Clearly  neither  these  facts  nor  the 
fact  that  the  wife  was  the  business  man  of 
the  community,  and  thereafter  paid  the  mort- 
gage debt  In  whole  or  In  part  with  her  sep- 
arate funds,  nor  the  evidence  that  the  hus- 
band in. his  lifetime  referred  to  the  property 
as  belonging  to  his  wife,  are  sufficient  to 
overcome  the  presumption  in  favor  of  .the 
(jommunlty  character  of  the  property  ac- 
quired during  the  existence  of  the  .marriage, 
no  matter  to  which  spouse  the  deed  ran. 

It -Is  contended  that  Juliet  C.  Wright  has 
been  in  the  open,  notorious,  and  adverse  pos- 
session of  the  property  nnder  consideration, 
and  has  paid  the  taxes  for  a  sufficient  time 
to  claim  the  protection  of  the  statute  of  lim- 
itations. Unfortunately  the  only  allegation 
of  the  complaint  under  which  the  statute  of 
limitations  can  be  considered  is: 

"That  the  plaintiffB  and  their  grantors  have 
been  in  the  open,  notorious,  and  adverse  posses- 
sion of  said  property  for  a  period  of  40  years 
and  have  paid  all  taxes  thereon  for  a  like  period 
of  time." 

Since  Lona  Wright  SpIUman  was  one  of 
respondent's  grantors  that  allegation  falls 
to  show  any  possession  by  any  one- adverse 
to  her,  nor  do  we  find  any  evldoice  in  the 
record  that  Mrs.-  Wright's  possession  has 
been  openly  and  notoriously  adverse  to  her 
children  or  either  of  them. 

We  conclude,  therefore,  that  at  the  time 
of  the  acquisition  the  title  to  an  undivided 
700/2240  Of  the  property  vested  in  Juliet 
C.  Wright  as  her  separate  estate,  title  to  the 
remainder  then  vesting  In  the  community, 
and  at  the  time  of  the  sale  to  respondents, 
Lona  Wright  Splllman  was  the  owner  of  an 
undivided  one-eighth  interest  in  the  com- 
munity estate  upon  which  appellant's  Judg- 
ment was  a  general  lien  at  the  time  the  de- 
cree was  entered. 

The  judgment  appealed  from  Is  therefore 
reversed. 

HOrXJOMB,  C.  J.,  and  PULLERTQN, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 
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BEYERLE  v.  BARTSCH.    (No.  IS6I3.) 

(Saprem«  Court  of  Washington.    June  10, 
1920.) 

1.  War  «s>il— Void  marriage  to  alien  enemy 
does  not  toll  limitation  statute. 

Where  a  daimant  against  an  estate  had 
contracted  a  marriage  with  an  alien  enemy, 
which  waa  void  because  he  had  another  wife  liv- 
ing, she  did  not  thereby  become  an  alien  enemy, 
ao  as  to  be  entitled  to  the  benefit  of  Trading 
with  the  Enemy  Act  Oct.  6,  1917  (U.  S.  Comp. 
St.  1918,  Comp.  St.  Ann.  Sttpp.  1919,  S! 
3115^a-3115V^j),  and  of  Rem.  Code  1916,  | 
171,  excluding  the  time  of  war  from  the  period 
of  limitation  for  the  commencement  of  action  by 
an  alien  enemy. 

2.  HnslHuid  aad  wife  «=>248  —  Property  ao> 
qaired  during  bigamous  marriage  Is  separate 
property. 

Property  acquired  by  one  who  had  contract- 
ed marriage  with  a  man  who  then  had  a  wife 
living  is  her  separate  property  and  not  com- 
munity property. 

3.  Marriage  «=3ll  — ■  Bigamous  marriages  are 
void,  and  not  merely  voidable. 

Under  Rem.  Code  1915,  i  7151,  prohibiting 
marriages  when  either  party  has  a  spouse  liv- 
ing, a  marriage  to  a  man  while  he  has  a  wife 
living  is  absolutely  void,  in  view  of  Rem.  & 
BaL  Code,  S  7162,  which  defines  voidable  mar- 
riages, notwithstanding  Rem.  Code  1916.  | 
&B3,  authorizing  decree  of  nullity  of  marriage. 

Department  1. 

Appeal  from  Snperior  Court,  King  County ; 
J.  T.  Ronald,  Judge. 

Action  by  KaroUna  Beyerle  against  George 
Bartscb,  as  administrator  witb  the  will  an- 
nexed of  the  estate  of  Frederick  StoUey,  de- 
ceased. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

BnaseU  &  BUnn,  of  Seattle,  for  appellant. 
Smith,  Chester  &  Brown,  of  Seattle,  for 
respondent. 

MACKLNTOSH,  J.  The  appellant  snes  the 
respondent  in  his  official  capacity  as  admin- 
istrator with  the  will  annexed  of  the  estate 
of  EVederlck  Stolley,  deceased,  for  the.  value 
of  services  she  rendered  Stolley  during  his 
lifetime.  On  May  U,  1917,  Stolley's  will 
was  admitted  to  probate  and  on  May  22  re- 
spondent was  appointed  administrator  with 
the  will  annexed,  and  qualified  on  November 
15,  1917;  on  the  Same  day  an  order  was 
made  for  xmblishing  notices  to  creditors,  and 
on  April  16,  1918,  the  appellant  presented  her 
claim,  which  was  rejected,  of  which  she  was 
notified  on  July  22,  1918,  and  thereafter,  on 
August  26,  1918,  began  this  action. 

Several  defenses  are  presented  to  the  ac- 
tion, bat  only  one  will  be  noticed  here ;  that 
is,  that  the  action  was  not  begun  within  30 
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1 'days-after  the  appellant  received  notification 
of  the  rejection  of  her  claim.  The  appellant, 
in  answer  to  this  defense  to  .the  action, 
claims  that  she  was  married  to  Charles  D. 
.Scbabel,  who  was  a  citizen  of  Germany,  and 
who  was  taken  into  custody  as  an  alien 
enemy  March,  1918,  and  was  still  Interned  at 
the  time  of  the  trial  of  the  action,  May  26, 
1019;  that  during  Schabel'a  Internment  she 
learned  that  at  the  time  of  her  marriage  to 
him  he  had  a  wife  living  from  whom  he  had 
not  beea  divorced.  She  thereupon  began  an 
action  to  have  her  marriage  annulled,  which 
proceeded  to  Judgment  annulling  the  mar- 
riage. This  Judgment  was  entered  two  days 
prior  to  the  trial  of  the  present  case.  Prom 
these  facts  she  argues  that  she,  having  been 
the  wife  of  an  alien  enemy,  was  entitled  ito 
the  benefit  of  the  act  of  Congress,  known  as 
the  "Trading  with  the  Enemy  Act,"  passed 
October  6,  1917  (TJ.  S.  Comp.  St  1018,  Comp. 
St  Ann.  Supp.  ,1919,  §S  3115%a-3115%j), 
and  of  section  171,  Rem.  Code,  which  pro- 
vides that,  when  a  person  shall  be  an  alioi 
subject  or  citizen  of  a  country  at  war  with 
the  United  States,  the  time  of  the  duration 
of  the  war  shall  not  be  a  part  of  the  period 
limited  for  the  commencement  of  an  action, 
and  that  the  existence  of  the  state  of  war 
between  the  United  States  and  Germany  had 
tolled  the  statute^  and  that  she  was  not 
therefore  bound  by  the  statute,  which  caUs 
for  the  filing  of  an  action  upon  rejected 
claims  within  30  days  after  rejection,  and 
that,  although  her  marriage  to  Scbabel  had 
been  annulled  prior  to  the  trial  of  the  present 
case,  where  an  obstacle  to  the  maintenance 
of  an  action  exists  at  the  time  the  act}on  is 
begun,  and  such  obstacle  is  removed  before 
the  time  of  trial,  it  does  not  prevent  the  hear- 
ing and  determination  of  the  action. 

[1]  As  we  view  the  facts  of  this  case,  the 
position  taken  by  the  appellant  does  not  an- 
swer the  objection  raised  to  her  suit  Her 
marriage  with  Schabel  having  been  bigamous, 
she  was,  in  the  eyes  of  the  law,  never  mar- 
ried to  him,  the  marriage  being  void  ab  initio, 
and  therefore,  not  having  been  the  wife  of  an- 
allen  enemy,  she  did  not  herself  become  an 
alien  enemy,  and  whatever  statutes,  federal 
and  state,  might  operate  in  suspending  litiga- 
tion between  citizens  of  this  country  and 
alien  enemies,  could  not  operate  either  for 
or  against  her,  and  the  statute  which  pro- 
vides for  the  beginning  of  actions  upon  re- 
jected claims  was  binding  upon  her. 

[2]  We  have  held  that  there  is  no  com- 
munity pr<verty  without  lawful  marriage; 
the  property  acquired  by  a  woman  who  has 
contracted  marriage  with  a  man,  having  a 
wife  living,  during  the  time  she  was  living 
with  her  purported  husband,  is  her  separate 
property.  Stans  v.  Baitey,  9  Wash.  115,  37 
Pac.  316 ;  In  re  Sloan's  Estate,  60  Wash.  86, 
96  Pac.  684 ;   Engstrom  v.  Peterson,  182  Pac. 
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623-  Therefore  appellant's  claim  lor  serv- 
ices rendered  to  StoUey  was  her  separate 
property,  as- she  alleged  In  hn'  complaint. 

[3]  Section  7151,  Rem.  Code,  provides  that 
marriages  are  prohibited  "when  either  party 
thereto  has  a  wife  or  husband  Uvlng  at  the 
time  of  said  marriage."  Such  marriages  are 
therefore  void,  and  not  merely  voidable.  The 
general  law  Is  as  stated  In  18  R.  C.  L*.  p.  445: 

"At  common  law,  and  hi  the  absence  of  statu- 
tory provision  having  a  modifying  effect,  a  civil 
disability,  snch  as  liaving  a  lawful  living  hus- 
band or  wife  by  a  former  marriage,  renders  a 
subsequent  marriage  absolntely  void  ab  initio, 
in  consequence  of  which  it  is  good  for  no  legal 
purpose,  and  the  incidents  which  attend  and 
follow  on  a  valid  marriage  are  not,  in  the  ab- 
seuce  of  statute,  acquired  by  the  parties. 
*  *  *  In  many  jurisdictions  a  bigamous  mar- 
riage is  expressly  declared  by  legislative  enact- 
ment to  be  illegal  and  void  from  the  beginning, 
and  the  effect  of  such  a  statute  is  not  altered 
by  the  fact  that  it  also  provides  for  actions  to 
annul  such  marriages." 

The  fact  that  actions'  of  annulment  are  tak- 
en to  declare  bigamous  marriages  void  does 
not  have  the  effect  of  maldng  such  marriages 
voidable,  for,  as  stated  In  18  R.  O.  L.  p.  441 : 

"A  marriage  void  in  its  inception  does  not  re- 
quire the  sentence,  decree,  or  Judgment  of  any 
<iourt  to  restore  the  parties  to  their  original 
riglrts  or  to  make  the  marriage  void,  but  though 
no  sentence  of  avoidance  is  absolutely  neces- 
sary, yet  as  well  for  the  salie  of  the  good  order 
of  society  as  for  ttib  peace  of  mind  of  all 
persons  concerned,  it  is  expedient  that  the 
nullity  of  the  marriage  should  be  ascertained 
and  declared  by  the  decree  of  a  court  of  compe- 
tent jnrisdiction.  Another  reason  why  a  judicial 
determination  of  such  a  marriage  ought  to  be 
sanctioned  is  that  an  opportunity  should  be 
given,  when  the  evidence  is  obtainable  and  the 
parties  living,  to  have  the  proof  of  such  mar- 
riage being  void  presented  in  the  form  of  a 
judicial  record,  so  that  it  cannot  be  disputed  or 
denied.  Tliis  right  is  granted  in  some  juris- 
dictions by  express  statutory  provision." 

.  The  statutes  of  this  state  do  not  expressly 
provide  for  the  annulment  of  void  marriages, 
but  section  7162,  Rem.  &  Bal.  Ck)de,  defines 
what  marriages  are  voidable,  and  section 
983,  Rem.  Code,  provides: 

"Where  there  is  any  doubt  as  to  the  facts 
rendering  a  marriage  void,  either  party  may 
apply  for,  and  on  proof  obtain,  a  decree  of  nul- 
lity of  marriage." 

Concluding  that  she  was  never  married  to 
Schabel,  her  daim  was  her  separate  property, 
and  she  was  bound  to  pursue  her  action  upon 
it,  after  its  rejection,  within  the  time  fixed 
by  law ;  she  not  having  been  the  wife  of  an 
alien  enemy,  and  not  entitled  to  any  ezten- 
'  sions  accorded  to  alien  enemies  by  federal  or 
state  statutes  during  the  period  of  war. 

The  lower  court  was  right  in  determining 


that  apx>ellant's  action  was  barred,  and  the 
Judgment  is  affirmed. 

HOLCOHB,  C.  J.,  and  PABEBB,  MITOH- 

ELIi,  and  MAIN,  JJ.,  concur. 


BOOST  «t  BX.  V.  CAPEN  et  aL     (No.  15887.) 

(Supreme  Court  of  Washington.    Jane  4, 1920.) 

1.  Mortgages  <s=338(2)— Clear  proof  that  abso- 
lute deed  a  mortgage  required. 

Before  a  deed  absolute  in  form  will  be  ad- 
judged a  mortgage,  clear,  satisfactory,  and 
cogent  proof  must  be  produced  to  establish  the 
fact  that  it  was  given  as  security  for  an  in- 
debtedness, and  that  both  parties  so  intended. 

2.  Mortgages  ®=338( I)— Evidence  held  to  show 
deed  was  not  a  mortgage. 

In  action  for  partiyon  of  a  farm,  evidence 
held  to  show  that  the  deed  given  plaintiffs  by 
defendants,  absolute  in  form,  was  not  in  fact 
a  mortgage,  but  was  given  pursuant  to  a 
straight  sale  of  a  half  interest  in  the  farm. 

Department  2. 

Appeal  from  Superior  Court;  Thurston 
Couutj';   D.  F.  Wright,  Judge. 

Action  by  C.  W.  Boost  and  wife  against 
Franli  Capen  and  wife  and  another.  From 
judgment  for  defendants,  plaintiffs  appeal. 
Reversed,  and  cause  remanded,  with  instruc- 
tions to  enter  judgment  for  plaintiffs. 

Wood,  Montague  &  Matthiessen,  of  Port- 
land, Dr.,  and  Troy  &  Stnrdevant,  of  Olym- 
pia,  for  appellants. 

Frank  O.  Owings,  of  Olympia,  for  respond- 
ents. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiffs,  who  alleged  they  were  owners 
of  an  undivided  <me-balf  interest  in  certain 
described  800  acres  of  land  in  Thurston 
county.  The  prayer  was  for  partition  of 
the  premises  between  the  plaintiffs  and  the 
defendants.  For  answer  to  the  complaint  the 
defendants  denied  that  the  plaintiffs  were  the 
owners  in  fee  of  an  undivided  one-half  inter- 
est in  the  land,  and  by  affirmative  defense 
alleged  that  the  deed  which  had  been  execut- 
ed by  the  defendants  to  the  plaintiffs  was  in- 
tended to  be  and  was  in  fact  a  mortgage. 
For  reply  the  plaintiffs  denied  the  affirmative 
allegations  ot  the  answer.  Upon  these  issues, 
the  case  was  tried  to  the  court,  without  a 
Jury,  and  resulted  in  a  Judgment  to  the 
effect  that  the  deed  given  by  the  defendants 
to  the  plaintiffs  was  in  fact  a  mortgage  and 
that  there  was  $7,467.10  due  from  the  de- 
fendants to  the  plaintiffs.  The  plaintUTb 
have  appealed  from  that  Judgment 

At  the  trial  of  the  case,  the  appellant  Mr. 
Boost  offered  in  evidence  a  deed  which  was 
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executed  on  November  24,  1915,  by  tbe  de- 
fendants to  the  plaintiffs.  Be  ttken  testified 
that  tbe  property  was  Incapable  of  division 
wlthont  a  sale.  The  defense  then  endeavored 
to  show  that  the  deed,  which  was  a  general 
warranty  deed  in  form,  was  in  fact  a  mort- 
gage. This  was  the  sole  disputed  question  in 
the  case  and  Is  tbe  only  one  presented  here 
for  our  determination. 

[1]  nie  rule  in  this  class  of  cases  is,'  as 
stated  by  this  court  many  times: 

"Before  a  deed  absolute  in  form  will  be  ad- 
Judged  a  mortgage,  clear,  satiBfactory,  aod  co- 
gent proof  must  be  produced  to  establish  the 
fact  that  it  wag  given  as  security  for  an  indebt- 
edness, and  that  both  parties  so  intended." 
Washington  Safe  Deposit  &  Trust  Co.  v.  Liet- 
ww,  68  Wash.  281, 109  Fae.  1021. 

In  tbe  case  of  Nntter  ▼.  Cowley  Investment 
Co.,  85  Wash.  207, 147  Pac.  896,  we  said: 

"We  have  carefully  examined  the  evidence 
and  conclude  that  the  trial  judge  erred  in 
holding  the  deed  to  be  a  mortgage.  We  are 
satisfied  that  it  was  an  absolute  conveyance,  and 
was  so  intended  by  the  parties.  All  written 
instruments  before  us  indicate  this  fact  most 
dearly.  No  note  was  executed  to  respondents 
by  appellants.  We  have  repeatedly  announced 
tbe  ride  that  when  property  has  been  conveyed 
by  a  deed  absolute  in  form,  without  any  con- 
tract of  defeasance,  or  other  written  instru- 
ment showing  that  it  was  intended  as  a  mort- 
gage, clear,  convindng  and  cogent  evidence  will 
be  required  to  establish  the  contention  that  It 
was  intended  as  a  mortgage." 

The  only  evidence  in  this  record  even  tend- 
ing to  show  that  the  deed  execuffed  by  the  re- 
spondents to  the  appellant  in  November  of 
1915  was  intended  to  be  a  mortgage  was  the 
evidence  of  Mr.  Capen,  one  of  the  grantors. 
Bis  testimony  in  effect  was  that  the  appel- 
lant Mr.  Boost  was  his  wife's  uncle,  that 
Mr.  Boost  agreed  to  advance .  money  with 
which  to  run  the  place,  and  that  tbe  deed  was 
intended  as  a  mortgage  to  secure  these  ad- 
vances. It  was  not  claimed  that  any  note 
or  other  evidence  of  indebtedness  was  ever 
given,  or  that  any  rate  of  Interest  was  ever 
agreed  up<Mi  or  discussed. 

The  testimony  on  behalf  of  the  appellant 
Mr.  Boost  was  to  the  effect  that  he  was  in- 
formed by  the  respondents  Mr.  and  Mrs. 
Capen  that  they  were  largely  in  debt;  that 
they  were  not  able  to  finance  the  farm ;  that 
they  had  lost  thereon  $16,000  In  a  few  years 
prior  to  this  transaction ;  that  Mr.  Capen 
wanted  to  sell  the  farm;  that  Mr.  Boost  said 
to  him  that  be  thonght  it  would  be  better 
for  Mr.  Capen  to  let  some  one  purchase  a 
half  interest  and  furnish  money  to  conduct 
the  farm;  Mr.  Capen  said  to  this,  "Xou  arc 
tbe  only  man  I  would  enter  into  that  kind  of 
a  contract  with";  that  Mr.  Boost  agreed  to 
purchase  an  undiviued  one-half  interest  in 
the  farm,  for  $6,000,  and  to  assume  one-half 
of  a  mortgage  of  $6,000  then  upon  the  farm ; 
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that  it  was  agreed  between  them  that  the 
farm  at  that  time  was  worth  (12,000  or  $13,- 
000,  and  that  the  purchase  money  should  be 
put  into  tbe  farm. 

Mr.  Boost  thereupon  paid  |800  upon  the 
purchase  price  to  Mr.  Cai)eu,  who  executed  a 
warranty  deed,  regular  in  form,  for  an  un- 
divided one-half  interest  to  Mr.  Boost,  and 
had  the  same  recorded  and  sent  it  to  Mr. 
Boost  at  Portland,  Or.  Thereafter  Mr.  Boost 
paid  personal  debts  of  Mr.  Capen  amounting 
to  more  than  $3,000.  And  afterwards,  in  the 
next  2%  years,  advanced  for  the  use  of  the 
farm  a  total  of  something  over  $8,000. 

We  have  carefully  examined  the  abstract 
of  the  evidence  in  this  case,  which  is  full  and 
complete,  and  to  which  no  exceptions  have 
been  taken  by  the  respondent,  and  we  are 
satisfied  therefrom  that  the  evidence  in  this 
case  is  neither  clear,  cogent,  nor  convincing 
that  this  deed,  absolute  upon  its  face,  was 
intended  as  a  mortgage,  and  but  for  the  fact 
that  the  trial  court,  seeing  and  hearing  the 
witnesses,  concluded  otherwise,  we  think  there 
could  be  no  serious  question  that  the  great 
weight  of  the  evidence  is  with  the  appellant 
to  the  effect  that  the  deed  was  exactly  what 
it  purports  to  be,  a  straight  deed  for  an  un- 
divided one-half  interest  in  the  land. 

The  testimony  of  the  parties  directly  in- 
terested is  in  conflict.  There  Is  no  drcum- 
atflnce  favoring  the  respondent,  who  seeks 
to  have  the  deed  declared  to  be  a  mortgage, 
except  that  his  evidence  was  that  the  prop- 
erty at  the  time  of  the  execution  of  the  deed 
was  of  the  value  of  $35,000  or  $40,000.  That 
fact  is  disputed  by  many  facts  in  the  case. 
It  had  been  rented  for  a  number  of  years 
for  $300  per  year.  In  1915,  at  tbe  time  the 
deed  was  made,  the  farm  had  not  been  paying 
the  expenses  of  the  respondents  and  was  very 
much  run  down.  In  other  words,  respondents 
were  unable  to  make  a  living  on  the  farm  and 
had  gone  in  debt  several  thousand  dollars. 
There  is  evidence  also,  from  disinterested  par- 
ties, that  the  farm  at  that  time  did  not  exceed 
in  value  $13,000.  It  is  true  that  in  1917  a  sale 
was  made  of  160  acres  for  $6,500,  and  in 
April,  1918,  200  acres  were  sold  for  $10,000, 
and  at  about  the  same  time  timber  was  sold 
to  the  amount  of  some  $2,400 ;  but  this  was 
some  two  years  after  Mr.  Capen  had  sold  an 
undivided  interest  to  Mr.  Boost. 

On  the  other  hand,  the  circumstances  tend 
strongly  to  corroborate  Mr.  Boost  to  the  ef- 
fect that  the  deed  was  an  absolute  deed  of 
an  undivided  one-half  Interest  in  the  fknd. 
As  we  have  said  before,  no  note  or  other  evi- 
dence of  debt  was  taken.  Immediately  after 
the  transfer  Mr.  Boost  went  upon  the  land, 
and  for  more  than  two  years  spent  one-half 
of  each  month  thereon,  working  and  advising 
as  to  the  management.  After  Mr.  Boost's 
deed  was  recorded,  the  bank  account  was 
changed  from  Mr.  Capen's  name  to  "Capen 
&  Boost,"  and  notes  were  executed  by  Capen 
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been  nnaUe  to  collect  from  it  any  part  there- 
of. Judgment  was  demanded  for  one-third 
of  the  amount  paid  to  the  Scandinavian- 
American  Bank  by  the  plaintiff's  predecessor 
In  Interest  at  the  time  the  note  was  trans> 
ferred  to  It.  Issue  was  taken  upon  the  com- 
plaint, and  a  trial  entered  upon  by  the  court 
sitting  with  a  jury.  At  the  conclusion  of  the 
plaintiff's  case  the  defendant  challenged  the 
sufficiency  of  the  evidence  to  sustain  a  judg- 
ment against  him,  which  challenge  the  trial 
court  sustained,  and  afterwards  entered  a 
Judgment  of  dismissal,  with  costs.  From  this 
Judgment  the  present  appeal  is  prosecuted. 

Since  the  record  is  silent  as  to  the  reasons 
which  actuated  the  trial  Judge  in  sustain- 
^  ing  the  challenge  to  the  sufficiency  of  the  evi- 
dence, the  questions  suggested  can  best  he 
noticed  by  noticing  the  reasons  urged  by  the 
respondent's  learned  counsel  as  supporting 
liis  ruling.  The  first  of  these  is  that  the 
record  falls  to  show  a  payment  by  the  appel- 
lant's assignor  of  the  obligation  due  from  the 
Kugarok  Mining  &  Ditch  Company  to  the 
Scandinavian-American  Bank.  The  record 
<m  this  matter  is,  it  will  be  remembered,  that 
the  assignor  of  the  appellant,  in  consideration 
of  a  transfer  of  certain  property  to  it  by 
Metson,  assumed  the  liability  of  Metson  as 
guarantor  of  the  note,  and  that  afterwards, 
on  demand  of  the  bank,  paid  the  amount  of 
the  note  to  the  bank  and  took  an  assignment 
of  the  note.  The  respondent  calls  attention 
to  the  general  rule  that  the  right  of  contri- 
bution between  sureties  arises  only  after  the 
payment  of  the  common  obligation,  or  after 
something  is  done  in  relation  thereto  by  the 
surety  claiming  cohtributlon  equivalent  to  a 
payment,  and  argues  that  since  the  obligation 
still  exists  against  the  Kugarok  Mining  Com- 
pany there  was  here  no  payment 

[11  "But  this  argument  mistakes  the  rule. 
It  is  not  necessary  that  the  obligation  of  the 
principal  debtor  be  canceled  or  satisfied  4s 
against  the  principal  debtor  to  give  rise  to 
the  right  of  contribution.  The  obligation 
arises  when  payment  is  made  to  the  creditor 
to  whom  the  guaranty  runs.  Here  there  was 
such  a  payment  The  bank,  the  guaranteed 
creditor,  no  longer  has  any  daim  either 
against  the  guarantors  or  the  Kugarok  Min- 
ing &  Ditch  Company,  the  principal  debtor. 
As  to  these  parties  the  debt  is  paid  and  the 
guaranty  satisfied.  The  fact  that  the  guar- 
antor who  paid  the  debt  took  an  assignment 
of  it  from  the  creditor  does  not  alter  the 
situation.  TMs  in  no  manner  affected  the 
liability  of  the  debtor.  Had  there  been  no 
note,  or  had  there  been  no  assignment  of  the 
note  that  -actually  existed,  its  obligation 
would  have  been  the  same  as  It  now  is.  ]^. 
such  a  case  It  would  stiU  have  owed  the  debt, 
and  would  have  owed  it,  as  It  now  does,  to 
the  guarantor  who  paid  the  bank  instead  of 
owing  It  to  the  bank  itself.  In  other  words, 
the  situation  is  no  different  than  is  the  sita- 


ation  which,  always  arises  where  a  guaran- 
tor pays  the  obligation  of  Ills  principal.  The 
fact,  therefore,  that  the  guarantor  took  an 
assignment  of  the  note,  instead  of  having  it 
canceled,  in  no  way  affects  the  liability  of 
the  other  guarantors  to  contribute. 

The  second  reason  urged  is  that  the  appel- 
lant,  the  present  plaintiff,  has  no  capacity, 
as  assignee  of  the  Pioneer  Mining  Company, 
to  sue  upon  the  obligation.  Tills  contention 
is  founded  upon  section  101  of  the  Code 
(Rem.),  which,  omitting  tlie  previso,  reads: 

"Any  assignee  or  assignees  of  any  judgment 
bond,  specialty,  book  acconnt,  or  other  chose 
in  action,  for  the  payment  of  money,  by  assign- 
ment in  wiMng,  signed  by  the  person  authoriz- 
ed to  make  the  same,  may,  by  virtue  of  aucfa 
assignment,  sue  and  maintain  an  action  or  ac- 
tions in  his  or  her  name,  against  the  obligor  or 
obligors,  debtor  or  debtors,  therein  named,  not- 
witiistanding  the  assignor  may  have  an  interest 
in  the  tiling  assigned." 

Arguing  in  support  of  the  contention,  coun- 
sel say  that  this  statute  "clearly  and  specif- 
ically requires  that  thti  obligor  or  debtor  to 
be  sued  must  be  named  In  the  assignment" 
before  an  action  on  an  assigned  obligation 
can  be  maintained  by  the  assignee  thereof. 
Bat  we  cannot  think  this  the  true  meaning 
of  the  statute.  In  the  first  place,  the  pur. 
pose  of  the  section  of  the  statute  is  not  to 
confer  a  right  of  action  In  the  assignee  of  a 
chose  in  action  where  the  assignment  is  ab- 
solute; this  is  done  elsewhere  in  the  statute, 
but  it  was  Intended  to  confer  such  right  of 
action  in  those  instances  where  the  assignor 
retains  "an  interest  in  the  thing  assigned," 
instances  Inai^llcable  to  the  situation  be- 
fore us.  In  the  second  place,  we  cannot 
think  the  interpretation  which  the  contention 
puts  upon  the  statute  the  correct  interpreta- 
tion, even  conceding  the  statute  applicable. 
The  phrase  "obligor  or  obligors, '  debtor  or 
debtors,  therein  named,"  seems  more  natural- 
ly to  refer  to  the  person  named  in  the  ob- 
ligation assigned,  and  thus  not  Intended  to 
require  that  the  writing  by  which  the  obliga- 
tion is  assigned  must  name  them. 

[2]  But  the  answer  may  be  rested  on 
broader  grounds.  General  assignments  of 
choses  in  action,  even  when  no  specific  men- 
tion of  the  particular  chose  in  action  is  made! 
have  been  recognized  as  valid,  since  early 
territorial  days,  and  our  books  are  full  of 
cases  where  the  assignee  of  an  obligation  so 
assigned  has  been  permitted  to  enforce  it 
against  the  obligor.  Legal  rules  and-  princi- 
ples, long  acquiesced  In  and  acted  upon, 
cannot  be  suddenly  changed  without  work- 
ing hardship  and  loss  upon  the  business 
world,  and  such  a  course  is  not  to  be  thought 
of,  unless  some  overwhelming  necessity  exists 
therefor.  No  such  necessity  exists  in  this 
instance.  The  statute  is  at  best  of  doubtful 
applicability  and  of  doubtful  interpretation, 
and  we  think  should  be  given  an  interpret^. 
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tlon  In  accordance  wlQi  aatabllshed  nsage. 
[3]  In  tbis  connection  It  is  fnrfher  in- 
sisted that  the  assignment  is  of  itself  in- 
sufficient to  pass  chosea  in  action.  Tbe 
condnding  clause  of  the  assignment  we  have 
-quoted.  It  is  sweeping  in  its  terms,  and 
«learly  shows  an  intent  on  the  part  of  the 
«sslgnor  to  sell  and  transfer  to  tlie  assignee 
named  in  the  Instrument  all  of  its  personal 
property  of  every  kind  whatsoever.  While 
the  cases  may  not  be  uniform  on  the  ques- 
tion, it  Is  generally  held,  and  the  better  rea- 
son is,  that  choses  in  action  will  pass  under 
a  general  description  of  this  sort.    6  O.  J. 

The  third  reason  Is  that  the  action  is 
twrred  by  the  statute  of  limitations.  From 
an  examination  of  the  dates  heretofore  given 
it  will  be  noticed  that  the  present  action  was 
b^pin  more  than  three  years,  but  less  than 
six  years,  after  the  time  the  appellant's  as- 
signor paid  to  the  bank  the  obligation  of  the 
Kagarok  Mining  &  Ditch  Company  for  which 
it  had  become  sponsor,  and  the  contention  is 
that  the  three-year,  and  not  the  six-year, 
statute  of  limitations  is  controlling.  But  we 
think  the  question  is  controlled  by  our  deci- 
sions in  the  cases  of  Cdldwell  v.  Hurley,  41 
Wash.  296,  83  Pac.  318  and  Llndblom  ▼. 
Johnston;  92  Wash.  171,  158  Pac.  972.  These 
were  actions  for  contribution  by  one  surety, 
who  had  been  compelled  to  answer  for  the 
default  of  the  common  principal  against  an- 
other, who  was  equally  liable  to  answer  for 
the  default.  In  the  one  case  the  parties  were 
sureties  on  the  note  of  a  third  person,  and 
tn  the  other  they  were  sureties  upon  the  bond 
of  a  postmaster.  In  each  of  them  the  action 
was  instituted  more  than  three  years,  but 
less  than  six  years,  after  the  cause  of  ac- 
tion accrued,  and  in  each  of  them  the  de- 
fense of  the  statute  of  limitations  was  im- 
posed. In  each  case  it  was  held  that  the 
statute  was  inapplicable,  since  the  action 
was  based  upon  an  implied  agreement  aris- 
ing out  of  a  written  iiistrument,  and  conid 
t)e  maintained  at  any  time  within  six  years 
after  the  cause  of  action  accrued. 

[4]  Counsel  seek  to  distinguish  these  cases 
from  the  case  at  bar,  but,  without  follow- 
ing the  arguments,  we  think  the  governing 
prindpie  is  the  same.  If  an  action  for  con- 
tribution by  one  indorser  of  a  note  against 
another  indorser  of  the  same  note,  or  an  ac- 
tion for  contribution  by  one  surety  on  the 
bond  of  a  postmaster'  against  another  surety 
thereon,  Is  an  action  upon  an  implied  con- 
tract arising  out  of  a  written  instrument, 
■within  the  meaning  of  our  statute,  clearly 
80  is  an  action  for  contribution  by  one  guar- 
antor of  the  indebtedness  of  a  third  person 
against  his  coguarantor  thereon,  even  though 
the  guaranty  in  form  be  separate  from  the 
writing  evidencing  the  debt  It  is  unneces- 
•ary  to  review  the  cases  from  other  Juris- 
dictions api>atently  maintaining  a  contrary 


view.  In  the  cases  cited  we  pointed  out  the 
distixictlons  in  the  statutes  which  give  rise  to 
the  diflereuces  in  the  holdings. 

[S]  The  next  reason  urged  1»  that  "the 
guaranty  running  to  the  Scandinavian-Amer- 
ican Bank  is  not  transferable."  To  this  it 
is  a  sufficient  answer  to  say:  There  was  no 
transfer  by  any  one  of  the  written  contract 
of  guaranty.  The  facts  are  that  in  response 
thereto  one  of  the  guarantors  paid  the  ob- 
ligation and  sought  to  assign  the  right  of 
contribution  arising  thereby  to  another,  and 
the  real  question  is  whether  this  right  of 
conitrlbutlon  is  assigniable.  Wte  have  no 
doubt  that  it  is,  and  we  so  held  in  the  casp 
of  LilndUom  T.  Johnston,  snpra.  The  prin- 
cipal case  cited  by  the  respondent  in  sup- 
port of  this  branch  of  its  contention,  namely. 
Crane  v.  Speeht,  39  Neb.  123,  67  N.  W.  1015, 
42  Am.  St.  Rep.  562,  does  not,  as  we  view  it, 
touch  the  question  here  involved.  There  the 
defendant,  in  consideration  that  the  Crane 
Bros.  Manufacturing  Company,  a  corpora- 
tion, would  sell  certain  materials  to  one 
Ldtclienberger,  guaranteed  payment  of  the 
purchase  price  of  the  materials.  After  sell- 
ing certain  materials  to  the  person  named, 
the  corporation  changed  its  name  to  Crane 
Company,  and  thereafter  sold  to  the  same 
person  additional  materials.  The  materials 
were  not  paid  for,  and  the  corporation  un- 
der its  changed  name  brought  an  action  on 
the  guaranty.  It  was  held  that  because  of 
this  change  of  name  there  could  be  no  re- 
covery, either  for  the  materials  sold  prior 
or  subsequent  to  the  diange  of  name ;  tbis  on 
the  principle  that  it  was  an  action  by  one 
party  on  a  ^aranty  given  to  another.  The 
principle  the  court  thought  controlling  is  In 
itself  undoubtedly  sound,  although,  were  the 
question  necessary  to  be  determined,  we 
might  seriously  doubt  its  applicability  to  the 
facts  presented.  But,  be  this  as  it  may,  dear- 
ly the  case  does  not  determine  that  a  daim 
for  contribution  is  not  assignable. 

But  perhaps  the  respondent  means  that 
the  obligation  of  Metson  on  the  guaranty 
was  so  far  personal  that  he  could  not  ar- 
range with  another  to  take  up  the  obligation 
and  confer  on  that  other  the  right  to  exact 
from  the  other  sureties  their  proportional 
share  of  the  obligation  when  paid.  If  this 
be  the  point,  we  cannot  think  it  tenable. 
The  doctrine  of  contribution  is  a  doctrine  of 
equity.  It  is  not  based  on  contract,  but  is 
based  on  the  prindpie  that  equality  is  equity, 
and  manifestly  the  duty  of  a  surety  to  re- 
spond when  a  common  oUlgation  is  paid  by 
a  third  person  at  the  procurement  of  his  co- 
surety is  Just  as  potent  as  it  would  be,  were 
the  obligation  paid  by  the  coBuiety  person- 
ally. Here  the  cosurety  surrendered  his 
property  in  consideration  that  the  person  to 
whom  it  was  surrendered  would  take  up  this 
obligation,  and  unless  this  was  Aoae  under 
an  understanding  or  agreement  that  all  the 
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sureties  were  to  be  released,  the  liablllly  of 
the  others  to  contribute  continues.  The  rec- 
ord before  us  shows  no  such  understanding 
or  'agreement. 

The  fifth  reason  assigned  Is  that,  when 
the  appellant's  assignor  paid  this  obligation, 
It  was  but  paying  Its  own  debt,  and  because 
thereof  had  no  cause  of  action  against  any 
one,  and  hence  no  cause  of  action  which  it 
could  assign  to  the  appellant  In  support  of 
this  position,  counsel  say: 

"It  is  claimed  in  this  case  that  the  Pioneer 
Mining  Company,  assignor  of  the  plaintifiF,  by 
virtue  of  a  contract  between  it  and  W.  H.  Met- 
son,  one  of  the  joint  guarantors,  became  sub- 
stituted for  Metson  as  to  all  rights  and  liabili- 
ties in  connection  with  the  affairs  of  the  Kuga- 
rok  Mining  &  Ditch  Company.  Of  course,  this 
is  absolutely  silly.  It  takes  at  least  three  par- 
ties to  create  a  contract  of  novation.  In  fact, 
it  takes  the  consent  of  all  interested  in  the  sub- 
ject-matter. No  such  novation  as  here  claimed 
could  possibly  be  created  without  the  express 
consent  and  concurrence  of  the  defendant,  Da- 
vidson, and  J.  B.  Chilberg,  the  other  joint  guar- 
antors, and  the  Kugarok  Mining  &  Ditch  Com- 
pany. This  in  reference  to  Kugarok  affairs.  A 
glance  at  the  matters  involved  in  this  contract 
will  show  that  it  would  have  needed  the  con- 
currence of  some  10  or  15  other  persons.  The 
agreement  'as  is,'  that  they  refer  to,  may  be 
good  as  between  the  Pioneer  Mining  Company 
and  Metson ;  but  they  cannot  foist  off  onto  the 
defendant  any  person  he  has  not  agreed  to  ac- 
cept, nor  can  they  vary  his  previous  rights  and 
liabilities,  nor  create  new  ones.  This  contract 
does  not  affect  Davidson  at  all.  The  only  bear- 
ing it  has  on  this  case  is  to  show  why  the  Pio- 
neer Mining  Company  paid  the  amount  of  this 
note  to  the  bank;  and  it  shows  very  clearly. 
It  paid  it  because  for  a  valuable  consideration 
(and  that  a  very,  very  valuable  one)  it  prom- 
ised Metson  so  to  do.  It  was  paying  its  own 
debt,  and  not  some  one  else's." 

[I]  This  argument  does  not  seem  to  us  to 
be  coDdasive.  The  doctrine  of  subrogation, 
as  between  the  appellant  and  the  respibndent, 
is  not  Involved.  The  guarantor,  Metson, 
contracted  with  the  Pioneer  Mining  Com- 
pany to  satisfy  an  obligation  on  which  he 
was  jointly  liable  with  the  respondent  and 
another.  To  make  this  contract  valid  re- 
quired no  consent  on  the  part  of  the  other 
obligors,  or  on  the  part  of  their  common  cred- 
itor. As  between  Metson  and  the  Pioneer 
Mining  Company,  the  mining  company  was 
perhaps  but  paying  its  own  debt,  when  It 
paid  Metson's  proportionate  share  ot  the 
obligation;  but,  vrbea  it  paid  the  shares  of 
the  other  obligors,  it  did  not  pay  either  its 
own  debt  or  Metson's  debt,  save  as  one  per- 
son always  pays  his  debt  when  he  pays  an 
entire  obligation  on  which  another  is  or  oth- 
ers are  jointly  liable  with  him.  While  the 
payment  satisfied  the  debt  as  between  the 
guarantors  and  the  principal  creditor.  It  gave 
rise  to  a  new  right,  namely,  the  equitable 
rlfcbt  to  exact  contribution  from  the  other 


obligors.  It  Is  <m  this  latter  right  that  the 
action  is  founded,  and,  so  far  from  being  sat- 
isfied by  the  payment  of  the  principal  obliga- 
tion, it  was  created  by  such  payment. 

The  sixth  reason  Is  that  the  question  In- 
volved is  res  judicata.  In  his  answer  to  the 
complaint  the  respondent,  as  an  affirmative 
defense,  set  out  the  proceedings  in  an  action 
in  which  the  respondent,  J.  W.  Davidson,  was 
plaintifT,  and  J.  E.  Chilberg  was  defendant, 
and  alleged  that  the  subject-matter  of  the 
present  action  was  fuUy  adjudicated  therein, 
further  alleging: 

"That  the  plaintiff  [the  .  present  appellant] 
has  no  title  or  interest  in  or  to  said  note  and 
guaranty  described  in  the  complaint,  but  is  a 
mere  tool  and  dummy  of  the  said  Chilberg,  and 
bringing  this  suit  fraudulently  for  the  purpose 
of  tying  up  and  preventing  the  defendant  from 
collecting  bis  said  judgment  against  Chilberg,  by 
issuing  and  serving  a  writ  of  garnishment  in 
this  suit,  and  that  said  Chilberg  is  the  real  and 
beneficial  plaintiff  in  this  action;  that  the  sub- 
ject-matter of  this  suit  is  a  paTt  of  the  subject- 
matter  of  said  suit  of  Davidson  v.  Chilberg, 
and  the  real  parties  in  interest  in  both  suits  are 
the  s^me." 

A  demurrer  was  Interposed  and  sustained 
to  this  branch  of  the  answer,  and  the  appel- 
lant asks  us — 

"to  disregard  the  erroneous  dedsion  of  the  low- 
er court  sustaining  the  demurrer,  take  as  es- 
tablished the  facta  stated  in  said  opinion  (the 
opinion  of  the  court  rendered  in  the  case  of  Da- 
vidson V.  Chilberg),  and  to  hold  that  this  is 
another  good  reason  to  sustain  the  decision  of 
the  court  below  in  this  case." 

[7]  But  this  is  asking  us  to  exceed  our 
powers.  The  question  whether  the  court  er- 
roneously sustained  the  demurrer  is  not  be- 
fore us.  This  Is  an  appeal  by  a  plaintiff' 
from  a  judgment  of  dismissal  entered  against 
it,  because  it  was  deemed  that  its  evidence 
was  inauflicient  to  make  a  prima  facie  case 
in  its  favor.  In  such  a  case  errors  of  the 
court  committed  against  the  other  side  are 
not  reviewable.  Moreover,  we  have  quoted 
enough  from  the  answer  to  show  that  it  con- 
tains traversable  allegations  extrinsic  of  the 
judgment  record,  the  truth  of  which  could 
not  be  assumed,  even  were  we  to  hold  that 
a  defense  to  the  plaintiff's  cause  of  action 
was  stated  therein. 

The  final  reascm  assigned  requires  no  spe- 
cial consideration.  It  is  suffldent  to  say 
that  it  suggests  Inquiries  which  the  court 
cannot  enter  upon  on  this  appeal. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

MOXmr,  TOLMAN,  and  BRIDGES,  JJ., 
concur. 

HOLCOMB,  C.  J.  I  dls^nt  particularly 
upon  the  fifth  contention  of  respondeat,  as 
stated  in  the  majority  opinion. 
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STATE  V.  McBRIDE. 

(Supreme  Court  of  Idaho.   May  29,  1920.) 

1.  Criminal  law  «=»i  186(4)— Errors  not  prejn- 
dicing  defendant's  snbstantlal  right  will  not 
Justify  reversal  of  a  conviction. 

A  departnre  from  the  form  or  mode  pre- 
scribed in  the  Code  respecting  pleadings  and 
proceedings  in  criminal  cases,  or  mistakes  and 
errors  therein  vhich  do  mot  tend  to  prejadice 
the  sabstandal  rights  of  the  defendant,  will 
Dot  justify  the  reversal  of  a  jndgment  of  con- 
viction. 

2.  Intoxicating  liquors  ^=3 1 32— Statutes  «=» 
22SH— Statutes  eaastrnod  together;  pari  ma- 
teria rule  Is  sspeolally  applicable  to  statutes 
^sed  at  same  session. 

The  role  that  statutes  in  pari  materia 
shonld  be  conatnied  together  applies  with  pe- 
ctiliar  force  to  those  passed  at  the  same  ses- 
sion of  the  Legislatare. 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

J.  N.  ■  BfcBride  was  convicted  of  having 
intoxicating  liquors  in  bis  possession  unlaw- 
fully, and  he  appeals.    Affirmed. 

Eustace  &  Groome  and  O.  M.  Van  Duyn,  all 
of  Caldwell,  for  appellant: 

T.  A.  Walters,  former  Atty.  Gen.,  J.  P. 
Pope,  Asst.  Atty.  Gen.,  Roy  L.  Black,  Atty. 
Gen.,  and  James  L.  Boone,  Asst.  Atty.  Gen., 
for  the  State. 

MOBGAN,  C.  J.  Appellant  was  accused 
of  nnlawfuUy  iwssesslng  and  transporting 
intoxicating  liquor.  He  demnrred  to  the  in- 
formation on  the  ground,  among  others,  that 
more  than  <me  offense  was  charged  therein. 
The  demurrer  was  overruled^  and  at  the 
trial  he  objected  to  the  introduction  of  any 
evidence  on  the  same  ground.  After  plea 
and  before  the  introduction  of  evidence  the 
following  occurred: 

By,  Mr.  Eustace:  "At  this  time  the  defense 
will  ask  that  the  court  require  the  state  to 
elect  upon  which  charge  of  the  information  this 
prosecution  will  be  had.  The  information 
charges  possession  and  transportation  and  a 
demurrer  to  this  intormation  has  been  filed  and 
passed  upon  by  this  court,  and  as  the  informa- 
tion now  stands  it  charges  possession  and 
transportation." 

By  Mr.  Stone:  "The  prosecntion  in  this  ease 
elects  to  stand  upon  the  charge  of  possession." 

Appellant  was  not  called  on  to  again  plead, 
and  now  insists  the  election  by  the  prosecut- 
ing attorney  was  such  a  material  amendment 
as  to  amount  to  lodging  a  new  Information 
and  that  therefore  the  case  was  tried  with- 
out an  issue  of  fact  having  been  framed. 

The  plea  of  not  guilty  placed  in  Issue 
eveiy  material  allegation  of  the  information, 
inclnding  the  charge  on  whl<*  the  state  rfect- 
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ed  to  stand  and  for  whidk  appellant  was 

tried. 

[1  ]  If  we  adopt  the  theory  that  the  informa- 
tion as  filed  was  defective,  in  that  it  charged 
more  than  one  offense,  the  defect  was  cured 
by  the  state's  election.  C.  S.  S|  9084  and 
9191,  admonish  us  to  disregard  such  defects 
in  procedure  as  are  those  above  mentioned. 

Section  9084:  "After  hearing  the  appeal,  the 
court  must  give  judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of 
the  parties."  . 

Section  9191:  "Neither  a  departure  from  the 
form  or  mode  prescribed  by  this  Code  in  re- 
spect to  any  pleading  or  proceeding,  nor  an  er- 
ror or  mistake  therein,  renders  it  invalid,  un- 
less it  has  actnally  prejudiced  the  defendant, 
or  tended  to  his  prejudice  in  respect  to  a  sub- 
stantial right" 

[2]  An  act  of  the  thirteenth  session  of  the 
Legislature  known  as  Senate  Bill  50,  approv- 
ed February  18, 1915  (Sess.  Laws  1915,  c.  11, 
p.  41),  defines  the  term  "prohibition. district," 
and  nlakes  it  unlawful  for  any  person  to  have 
in  his  possession  or  to  transport  any  intoxi- 
cating Mquor  within  9  prohibition  district, 
unless  the  same  is  procured,  possessed,  and 
transported  under  a  permit  therein  provided 
for.  The  same  Legislature  enacted  House 
BtU  142,  apivoved  March  1, 1916  (Seas.  Laws 
1916,  c  28,  p.  83),  which  is  as  foUows: 

"Section  1.  The  manufacture,  disposal  and 
transportation  of  intoxicating  liquors  for  bev- 
erage purposes  are  prohibited  in  the  state  of 
Idaho. 

"Sec  2.  The  state  of  Idaho  is  hereby  consti- 
tuted a  prohibition  district,  and  all  statutory 
provisions  now  or  which  may  hereafter  be  in 
force  in  prohibition  districts,  so  far  as  the 
same  are  not  inconsistent  herewith,  are  made 
applicable  and  operative  for  the  enforcement 
hereof. 

"Sec.  3.  This  act  shdl  be  in  force  and  take 
effect  on  and  after  Jaireary  first,  1916." 

Appellant  insists  that  because  section  1  of 
the  act  above  quoted  prohibits  the  manufac- 
ture, disposal,  and  transportation  of  intoxi- 
cating liquor  for  beverage  purpose,  the  por- 
tion of  chapter  11,  supra,  prohibiting  posses- 
sion of  it  is  repealed  by  implication,  and  that 
on  November  25,  1916,  the  date  of  the  com- 
mission of  the  act  of  which  he  was  convicted, 
it  was  not  a  crime  to  possess  intoxicating 
liquor. 

We  said  in  Porault  v.  Robinson,  29  Idaho, 
267,  at  page  275,  158  Pac.  1074,  at  page  1078, 
quoting  from  Peavy  ▼.  McCombs,  26  Idaho, 
143, 140  Pac.  966: 

"The  rule  that  statutes  in  pari  materia  should 
be  construed  together  applies  with  peculiar 
force  to  statutes  passed  at  the  same  session 
of  the  Legislature."  25  B.  C.  L.  §S  167,  168, 
169,  and  170. 
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It  cannot  be  aaid  tbat  tbe  two.  acta  here 
under  consideration  are  in  conflict.  When 
read  and  construed  together,  they  prohibit 
tbe  manufacture,  disposal,  transportation, 
and  possession  of  intoxicating  liquor  in  the 
state  of  Idaho.  In  re  Orane^  27  Idaho,  671, 
at  page  694,  151  Pac.  1006. 

Other  points  are  presented  in  appellant's 
brief,  but  we  do  not  find  them  to  be  merito- 
rious. 

The  ;|udgment  appealed  from  is  afSrmed. 

RICE  and  BUDGE,  33.,  concur. 


F E  H  R  et  al.  V.  H  A W 0 RT H  et  al.    (No.  3020.) 
(Supreme   Court  of  Idaho.     May  26,   1920.) 

1.  Trial  «=939 1— Findings  by  oourt  should  set 
out  ultimate  facts. 

The  findings  of  the  trial  court  should  spe- 
cifically set , forth  the  ul6mate  facts  found  in 
response  to  the  issues  presented  by  the  plead- 
ings. 

2.  Appeal  and  error  i8=»93l(l)— Findlnas  of 
fact  liberally  construed. 

Findings  of  fact  are  to  be  liberally  construed 
In  support  of  the  judgment. 

3.  Fraud  «s»58(1)— Allegation  of  fraud  must 
be  sustained  by  reasonably  oonvlnoing  evl> 
dence. 

Fraud  is  not  presumed,  and  an  allegation 
thereof  must  be  sustained  by  evidence  reason- 
ably dear  and  conTincing. 

Appeal  from  District  Court,  Ada  County; 
Oarl.  A.  Davia,  Judge. 

Action  by  Agnes  Fehr  and  Ida  Harbent, 
copartners  doing  business  as  Needlecraft 
Shop,  against  O.  L.  Haworth,  administrator 
of  Emma  J.  Haworth  and  0.  L.  Haworth,  and 
another.  Judgment  ^for  defendants,  and 
plaintiffs   appeaL     Affirmed.  < 

Barber  &  Davison,  of  Boise,  for  appellants. 
P.  B.  Cavaney,  of  Boise,  for  O.  I*  Haworth, 
personally  and  aa  administrator. 

BICE,  J.  This  is  an  action  to  rescind  a 
certain  contract  of  sale  of  the  goods  and 
baslness  comprising  what  was  known  as  the 
Needlecraft  Shop.  Appellants  allege  that 
they  were  induced  to  enter  Into  the  contract 
by  reason  of  certain  false  and  fraudulent  rep- 
resentations on  the  part  of  respondent  O.  ti. 
Haworth  and  his  Intestate. 

rt,  2]  Appellants  specify  as  error  the  fail- 
ure of  the  court  to  find  upon  all  the  material 
Issues  presented  by  the  pleadings.  The  find- 
ings of  the  court  are  defective,  in  that  they 
consist  largely  of  inferences  and  conclusions 
of  fact  rather  than  specific  findings  of  fact. 
Findings  of  fact  are  to  be  liberally  construed 


in  support  of  the  judgment,  especially  tn  tbe 
absence  of  request  made  to  tbe  trial  court 
to  make  its  findings  more  definite  and  cer- 
tain. Donaldson  v.  Donaldson,  31  Idaho,  180, 
170  Pac.  94;  Fouch  v.  Bates,  18  Idaho,  374, 
110  Pac.  265.  After  carefully  examining  the 
findings  in  this  case,  we  conclude  that  they 
meet  the  material  issues  presented  by  the 
pleadings  and  are  sufficient  to  sustain  the 
judgment 

The  principal  contention  of  appellants  is 
thus  stated  In  their  brief: 

"That  tbe  evidence  is  insufficient  to  sustain 
the  findings  and  judgment  of  the  court;  and 
affirmatively  shows,  on  the  other  band,  that  the 
findings  and  judgment  should  be  in  favor  of 
plaintifEs." 

[3]  Upon  these  questions  the  evidence  has 
been  examined  and  found  to  be  sufficient  to 
justify  the  findings  of  the  trial  court.  We 
do  not  think  any  good  purpose  would  be 
served  by  setting  forth  an  analysis  of  tbe 
evidence  In  this  case.  Fraud  is  not  -presum- 
ed, and  an  allegation  thereof  must  be  sus- 
tained by  evidence  reasonably,  clear  and  oon- 
vindng. 

The  judgment  is  affirmed.  Costs  awarded 
to  respondents. 

MORGAN,  C.  J.,  and  BUDGE,  J.,  concur. 


STATE  V.  BiLBOA. 

(Supreme  Court  of  Idaho.    May  29,  1920.) 

1.  Criminal  law  «=9l77,  295— Allowanoe  of  de- 
murrer to  Information  may  be  a  final  Juilg- 
ment  barring  a  future  prosecution;  no  bar 
without  proof  that  offense  thereafter  charged 
Is  the  same. 

If  a  demurrer  to  an  information  is  allowed, 
the  judgment  is  final  and  a  bar  to  a  future 
prosecution  for  the  same  offense,  unless  the 
court  directs  the  prosecuting  attorney  to  file 
another  information,  or,  in  case  of  an  ipdict- 
ment,  directs  tbe  case  to  be  resubmitted  to  the 
same  or  another  grand  jury;  but,  in  order  that 
the  action  of  the  court  in  sustaining  a  demurrer 
may  he  a  bar  to  a  future  prosecution,  proof 
must  be  submitted  that  the  offense  thereafter 
charged  is  the  same. 

2.  indictment  and  Inftrrmation  <3=3l25(2)— Sev> 
eral  offenses  may  not  be  joined  except  in 
prosecution  for  sales  of  intoxicating  liquor. 

C.  S.  f  8829,  does  not  authorize  inclusion 
in  an  information  of  more  than  one  offense, 
except  when  the  offense^  charged  relate  to  tbe 
sales  of  intoxicating  liquor. 

3.  Indictment  and  Information  iS=>l22(2)— In- 
formation may  be  Aled  charging  offense  for 
which  accused  Is  held  although  complaint 
charged  two  offenses. 

Tbe  fact  that  two  offenses  are  charged  in 
a   complaint  before   a   committing   magistrate 
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does  not  deprive  the  prosecntliig  attorney  of 
power  to  file  an  information  charging  an  offense 
for  which  the  accused  has  been  held  to  answer. 

4.  fadictment  aid  information  «ss>l47— lafor> 
matlon  oharging  more  than  one  offeuo  Is  de« 
marrabla  for  duplicity. 

Where  an  information  charges  more  than 
one  offense,  contrary  to  the  provisions  of  the 
statute,  a  demurrer  thereto  on  the  ground 
of  duplicity  in  the  information  should  be 
granted. 

5.  ladlotment  and  Information  <S=>I32(7)— Mo- 
tion to  require  election  where  Information 
ohargea  more  than  one  offense  should  lie 
granted. 

Where  an  information  charges  more  than 
one  offense,  a  motion  on  the  part  of  defendant 
that  the  state  be  required  to  elect  upon  which 
charge  it  will  prosecute  should  be  granted  at 
the  opening  of  the  trial,  and,  where  the  motion 
ia  renewed  at  the  close  of  the  state's  evidence, 
it  ia  prejudicial  error  to  deny  the  same. 

Appeal  from  District  Court,  Ada  County; 
Cbas.  P.  McCartby,  Judge. 

Vicente  Bllboa  vaa  convicted  of  transport- 
ing Intoxicating  liquor,  and  he  appeals.  Be- 
versed  and  remanded. 

Frawley  &  Koelsch  and  Cbas.  F.  Beddocb, 
all  of  Boise,  for  appellant. 

T.  A.  Waltos,  former  Atty.  Gen.,  X.  P. 
Pope,  Asat.  Atty.  Oen.,  B.  L.  ^lack,  Atty. 
Gen.,  James  L.  Boone,  Asst  Atty.  G^,  and 
EL  S.  Delana,  Pros.  Atty.,  of  Boise,  for  tbe 
State. 

RICE,  J.  Appelant  was  cmvicted  of  tbe 
crime  of  transpiHting  Intoxicating  liqnor.  On 
October  2,  1916,  an  Information  was  filed 
against  blm,  charging  possession  and  trans- 
pwtatlan  of  Intoxicating  Uqnor.  A  demurrer 
to  the  information  was  sustained,  and  the 
prosecuting  attorney  granted  10  days  In 
ivhich  to  file  an  amended  information.  After 
the  expiration  of  tbe  l(May  period,  npon  ap- 
plication of  tbe  prosecuting  attorney,  the 
court  entered  an  order  directing  that  the 
cause  be  resubmitted  to  a  Justice  of  the  peace 
for  tbe  purpose  of  allowing  a  new  prelim- 
inary examination  upon  matters  connected 
with  the  charges  contained  in  the  informa- 
tion. On  December  21,  1916,  a  new  com- 
plaint was  filed  before  a  committing  magis- 
trate, charging  appellant  with  transporting 
Intoxicating  liquor  for  beverage  purposes, 
possession  of  Intoxicating  liquor  for  bever- 
age purposes,  po8se8sl(»  of  intoxicating  liq- 
uor, and  possession  of  Intoxicating  liquor 
within  the  state  of  Idaho.  The  committing 
magistrate  ordered  that  appellant  be  held 
to  answer  upon  the  charges  contained  in  the 
complaint  On  January  29,  1917,  the  prose- 
cuting attorney  filed  an  information  charging 
appellant  with  the  crimes  of  transporting  in- 
toxicating liquor  for  beverage  purposes,  of 
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having  In  his  po8sesiri(Hi  Intoxicating  liquor 
for  beverage^  purposes,  and  of  having  in  his 
possession  iotoxicatlng  liquor.  Appellant 
moved  to  set  aside  this  Information,  and  also 
demurred  thereto.  The  motion  and  demurrer 
were  overruled,  and  appellant  thereupon  filed 
a  motion  that  the  state  be  required  to  elect 
upon  which  of  the  offenses  charged  It  would 
prosecute,  which  motion  was  denied.  At  the 
trial,  and  before  the  Introduction  of  any 
evidence,  the  appellant  renewed  his  motion  to 
require  the  state  to  elect,  which  motion  was 
denied  with  leave  to  renew  tbe  same  later. 
The  motion  was  renewed  by  appellant  after 
the  state  had  rested,  which  motion  the  court 
denied,  but  reserved  the  -right  to  sustain  it 
when  all  the  evidence  had  been  submitted. 
No  evidence  was  Introduced  on  the  part  of 
appellant,  and  the  court  thereupon  of  its 
own  motlcm  required  the  state  to  elect.  The 
first  cause  of  action  stated  in  the  informa- 
tion, nam^  transportation  of  intoxicating 
liquor,  was  elected  by  the  state. 

On  December  23,  1916,  appellant  filed  a 
motion  that  he  be  discharged  and  that  his 
money  deposited  instead  of  ball  be  refunded. 
The  court  denied  his  motion  to  dismiss  and 
ordered  that  bis  bond  be  exonerated.  The 
ruling  of  tbe. court  In  declining  to  dismiss 
is  assigned  as  error. 

[1]  It  is  urged  that,  the  court  having  sus- 
tained a  demurrer  to  the  Information,  further 
prosecution  was  barred  because  the  amended 
information  was  not  filed  wlOiin  the  time  giv- 
en by  the  court  in  its  order  sustaining  the  de- 
murrer, and  the  court's  subsequent  order  di- 
recting the  prosecuting  attorney  to  submit  the 
case  for  re-examination  before  a  committing 
magistrate  was  void. 

C.  S.  S  8874,  is  as  follows: 

"If  a  demurrer  is  allowed,  the  Judgment  is 
final  npon  the  indictment  demurred  to,  and  is  a 
bar  to  another  prosecution  for  the  same  of- 
fense, unless  the  court,  being  of  the  opinion 
that  the  objection  on  whidi  the  demurrer  is  al- 
lowed may  be  avoided  in  a  new  indictment,  di- 
rects the  case  to  be  resubmitted  to  the  same  or 
another  grand  jury." 

It  Is  to  be  observed  that  an  order  sustain- 
ing a  demurrer  to  an  indictment,  or  infor- 
mation, bars  another  prosecution  for  the  same 
offense.  The  distinction  between  "offense," 
as  used  In  C.  S.  g  8874,  and  "act"  or  "omis- 
sion," as  used  In  C.  S.  I  8602,  Is  discussed 
in  the  case  of  State  v.  Gutke,  25  Idaho,  737, 
189  Pac.  846.  It  Is  a  sufflcient  answer  to 
the  contention  in  this  case  that  it  does  not 
appear  upon  the  face  of  the  record  that  the 
complaint  laid  before  the  committing  mag- 
istrate charged  the  same  offense  as  the  in- 
formation to  which  the  demurrer  had  been 
sustained.  Although  the  charge  contained  in 
the  complaint  appeared  to  state  ah  offense  of 
the  same  nature  as  that  contained  in  the 
former  information,  it  would  have  required 
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additional  evidence  to  show  that  tlie  offense 
charged  was  the  same,  or  that  It  gxew  out  of 
the  same  transaction,  which  evldenoe  was  not 
produced  in  support  of  the  motion. 

Appellant  moved  to  quash  the  information 
apon  several  grounds,  all  of  which  are  based 
upon  the  proposition  that  the  complaint  laid 
before  the  committing  magistrate  charged 
four  separate  offenses.  The  motion  was  pr<^ 
erly  overruled. 

A  preliminary  examination  before  a  com- 
mitting  magistrate  is  in  no  sense  a  trial. 
The  purpose  is  to  obtain  the  Judgment  of  a 
magistrate  to  the  effect  that  a  crime  has  or 
lias  not  been  committed,  and  if  committed 
that  there  Is  reasonable  ground  to  believe  that 
tlie  person  accused  la  guilty  of  committing 
the  crime.  It  is  not  to  be  expected,  nor  is 
it  required,  that  the  same  formality  and 
precision  must  obtain  In  a  preliminary  ex- 
amination as  Is  required  upon  the  trial.  I>a^ 
plldty  in  criminal  pleading  is  an  Irregularity, 
and  even  in  the  trial  of  a  case  in  the  district 
court  an  objection  that  the  Indictment  or 
information  charges  more  than  one  offense 
may  be  waived.  C.  S.  §g  8878,  9010;  State 
V.  McBrlde,  72  Wash.  390,  130  Pac.  486; 
State  v.  Mahoney,  24  Mont.  281,  61  Pac.  647 ; 
People  V.  Shotwell,  27  Cal.  394;  Ince  v. 
State,  77  Ark.  426,  93  S.  W.  65;  Cknmors  v. 
United  States,  158  U.  S.  408,  15  Sup.  Ct. 
051,  39  L.  Ed.  1033. 

[2-4]  WhUe  under  the  statutes  it  is  clearly 
contemplated  that  a  complaint  laid  before  a 
committing  magistrate  shall  charge  a  single 
offense,  yet  the  fact  that  It  charges  more  than 
one  offense  is  an  irregularity  which  is  not 
of  so  fundamental  a  character  as  to  deprive 
the  prosecuting  attorney  of  power  to  file  an 
information,  where  the  committing  magis- 
trate has  held  the  accused  to  answer  for  the 
offense  afterward  set  out  in  the  Information. 
See  Sothman  v.  State,  66  Neb.  302,  02  N.  W. 
808.  Nor  Is  it  fatal  that  the  magistrate  has 
found  the  offenses  specified  in  the  complaint 
to  have  been  committed  and  has  held  the  ac- 
cused to  answer -for  them  all.  Should  the 
prosecuting  attorney  afterward  file  one  In- 
formation charging  all  the  offenses  for  which 
the  accused  has  been  held  to  answer,  the 
accused  Is  not  deprived  of  any  substantial 
right  Upon  arraignment  he  has  ample  op- 
portunity to  object  to  the  Information  by  de- 
murrer, and  may,  tf  he  chooses,  require  the 
state  to  elect  upon  which  of  the  charges  he 
shall  be  prosecuted. 

The  trial  court  should  have  sustained 
the  demurrer  to  the  information,  upon  the 
ground  that  it  stated  more  than  one  offense. 
The  general  rule  is  that  an  Indictment  or  in- 
formation must  charge  but  one  offense.  0.  S. 
H  8829,  8870. 


Hie  only  exception  to  tbis  rule  is  found 
in  C.  S.  f  2642,  as  follows: 

"When  a  defendant  has  been  held  to  answer 
to  the  district  court  for  more  than  one  offense 
nnder  the  laws  of  this  state  relating  to  the 
sale  of  intuzicatiBg  liquors,  the  prosecuting  at- 
torney may,  in  filing  his  information  against 
such  defendant,  include  therein  all  the  offens- 
es for  which  such  defendant  is  then  held  to  an- 
swer to  such  district  court,  stating  each  of- 
fense under  separate  counts  In  such  informa- 
tion, and,  upon  the  filing  of  such  information, 
the  proceedings  thereunder  shall  be  the  same  as 
though  one  offense  only  were  charged  therein: 
Except  that,  upon  the  trial  of  such  defendant 
thereunder,  he  may  be  convicted  of  one  or  more 
of  the  offenses  charged  therein  as  the  evidence 
may  warrant,  and  the  failure  of  the  jury  to 
find  the  defendant  guilty  under  any  count  shall 
be  deemed  an  acquittal  of  the  defendant  of 
the  offense  contained  in  such  count." 

[81  The  foregoing  section,  however,  refers 
only  to  offenses  committed  In  making  sales 
of  Intoxicating  liquor,  and  cannot  be  en- 
larged to  include  other  offenses  against  the 
prohibition  law.  However,  the  error  in  fall- 
ing to  sustain  the  demurrer  might  have  been 
cured  had  the  court  required  the  state  to 
elect  upon  which  of  the  charges  stated  ap- 
pellant should  be  put  upon  Us  trial.  In 
this'  case,  the  Information  having  charged 
more  than  one  offense,  the  state  should  have 
been  required  to  elect  at  the  opening  of  the 
trial;  but  appellant  renewed  the  motion  at 
the  dose  of  the  state's  case.  The  action  of 
the  court  in  denying  the  motion  was  error. 
State  V.  Gomes,  9  Kan.  App.  63,  57  Pac.  282 ; 
Moss  V.  State,  3  Ala.  App.  189,  58  South.  62; 
State  V.  Schweiter,  27  Kan.  600;  State  v. 
Harris,  51  Mont  406,  164  Pac.  198;  State  v. 
Miller,  263  Mo.  326,  172  S.  W.  385,  Ann.  Cas. 
1916A,  1009;  State  v.  PouU,  14  N.  D.  567, 108 
N.  W.  717;  Dix  ▼.  Ck>mmonwealth,  110  Va. 
907,  67  S.  B.  344;  State  v.  Roby,  128  Minn# 
187,  150  N.  W.  793,  Ann.  Cas.  1915D,  360; 
22  Cyc.  408. 

The  fact  that  appellant  Introduced  no  evi- 
dence does  not  render  the  error  of  the  court 
nonprejudidaL  His  failure  to  introduce  evi- 
dence may  have  been  caused  by  the  action 
of  the  court  in  refusing  to  require  the  state 
to  elect.  See  Moss  v.  State  and  State  ▼. 
Gomes,  supra. 

The  judgment  is  reversed,  and  the  cause  re- 
manded to  the  district  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein 
expressed. 

MORGAN,  0.  J.,  concurs. 
-  BUOOB,  J.,  sat  at  the  hearing  hi  the  abpve 
cause,  but  took  no  part  In  the  opinion. 
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STATE  V.  HALL. 

Sipreme  Conrt  at   Idaho.     ICar  29,   1920.) 

ICriiiial  law  «=3970(6)— Indlotment  Md  lii- 
fimitlei  «=>I30— Motion  In  arrest  grantad 
iftir  Mwiotlon  on  Information  oharglig  more 
ttu  n»  affease;  traasporting  and  posses- 
Ai  *f  Bquora  nay  aot  be  Joiaed  In  dlffereat 

Mill. 

Where  an  information  charges  more  than 
tie  offense  and  a  demnrrer  ie  interposed  upon 
tint  iroimd,  and  the  inrj  finds  the  defendant 
f^tf  of  all  the  offenses  charged,  a  motion  in 
UKit  of  jadgment  should  be  granted. 

t  Crialaal  law  «=39e4— Grant  of  motion  la  ar- 
mt  as  to  all  but  one  offense,  after  convlo- 
tioi  of  several  offenses  charged  la  same  In- 
fgraatlOB,  held  error. 

Where  a  motion  in  arrest  of  judgment  has 
bten  interposed  by  a  defendant  who  has  been 
(oDnd  gnilty  of  several  offenses  charged  in  a 
imgle  information,  to  which  information  a  de- 
iDDrrer  has  been  filed  upon  the  ground  of  du- 
plicitj,  it  is  error  for  the  court  to  grant  the 
motJoD  as  to  all  bnt  one  of  the  offenses  of 
which  defendant  has  been  found  guilty,  and  to 
permit  the  prosecuting  attorney  to  select  the 
offense  upon  which  the  defendant  shall  be  sen- 
tenced. 

Appeal  from  District  Ourt,  Ada  County; 
Carl  A.  Davis,  Judge. 

T.  Q,  Hall  was  convicted  of  having  intoxi- 
cating liqnor  In  his  posseBsiou,  and  be  ai>- 
peels.   Reversed  and  remanded. 

Chas.  F.  Reddoch  and  Frawley  ft  ^oelsch, 
all  of  Boii^,  for  appeUant 

T.  A.  ;valters,  former  Atty.  Gen.,  J.  P. 
Pope,  ^st  Atty.  Oen.,  B.  L.  Black,  Atty. 
^>^  'limes  U  Boone,  Asst  Atty.  G^  and 
£■  S.x:)elana,  i*ro0.  Atty.,  of  Boise,  for  the 
Stat 

^CB,  3.    The  appellant  was  convicted  of 
^  crime  of  having  in  his  possession  Intozl. 
5^1ng  liquor.    The  information  upon  which 
>  was  tried  and  convicted  contains  three 
ounts,  as  follows:    Transporting  intoxicat- 
ing liquor,  possession  of  Intoxicating  liquor 
for  beverage  purposes,  and  possession  of  in- 
toxicating Uquor. 

1o  tbis  Information  appellant  filed  a  de- 
mttrrer,  among  several  grounds  setting  up  the 
following:  That  more  than  one  offense  is 
charged  in  said  information;  that  said  In- 
formation segregates  one  act  or  omission  into 
three  separate  and  distinct  offenses  as  set 
forth  In  the  three  causes  of  action  thereof. 
This  demurrer  was  overruled. 
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At  the  opening  of  the  trial,  the  appellant 
moved  to  require  the  state  to  elect  upon 
which  charge  it  would  go  to  trial,  which  mo- 
tion was  overruled.  At  the  close  of  the 
state's  testimony,  the  motion  to  require  the 
state  to  elect  was  renewed,  and  denied  by  the 
court 

The  court  instructed  the  Jury,"  In  part,  as 
follows: 


"Should  the  jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
is  guilty  of  any  one  or  more  of  the  offenses 
charged  in  the  information,  he  may  be  convicted 
of  one  or  more  of  such  offenses;  and  the  fail- 
ure of  the  jury  to  find  guilty  under  any  count 
shall  be  deemed  an  acquittal  of  the  defendant  of 
the  offense  contained  in  such  count.  And  the 
defendant  may  be  found  not  guilty  of  one  or 
more  of  said  offenses." 

The  jury  convicted  the  appellant  upon  the 
three  counts  charged  In  the  information, 
whereupon  a  motion  in  arrest  of  judgment 
was  made,  setting  up  among  other  grounds 
the  following: 

"That  the  defendant  has  heen  convicted  of 
three  separate  And  distinct  offenses  based  upon 
one  act,  and  therefore  subject  to  three  sep- 
arate panishments  for  one  crime." 

This  motion  was  granted  as  to  two  of  the 
counts  and  the  prosecuting  attorney  directed 
to  elect  upon  which  charge  he  desired  ap- 
pelant sentenced,  ue  thereupon  elected  to 
have  appeUant  sentenced  upon  the  charge  of 
possession  of  Intoxicating  Uquor. 

[1,2]  The  offenses  charged  in  this  Informa- 
tioa,  not  relating  to  the  sale  of  intoxicating 
Uquor,  do  not  come  within  the  provisions  of 
O.  S.  I  2642,  and  it  was  error  for  the  court 
to  overrule  the  demurrer,  as  well  as  to  re- 
fuse to  require  the  state  to  elect.  State  v. 
Bilboa,  190  Pac.  248. 

The  defect  in  the  Information  complained 
of,  having  been  made  the  subject  of  demur- 
rer, was  not  waived,  and  the  motion  in  ar- 
rest of  judgment  should  have  been  granted. 
The  action  of  the  trial  court  in  sustaining 
the  motion  as  to  two  of  the  counts  did  not 
render  this  error  harmless.  The  motion,  be- 
ing good  as  to  two  of  the  counts,  was  equal- 
ly well  taken  as  to  the  third. 

Other  assignments  of  error  are  urged.  In 
the  case  of  State  v.  Bllboa,  supra,  similar  as-. 
slgnments  are  considered  and  decided. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

MORGAN,  O.  J.,  and  BUDGB,  J.,  concur. 
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WALSH  et  ox.  V.  COGHLAN  et  ai. 

(Sapreme  Conrt  of  Idaho.    May  28,  1920.) 

1.  Vendor  and  parohaser  <S=397,  303  — Vendor 
held  not  entitled  to  forfeit  purchaser's  l«ter» 
est  or  sue  for  price  without  tendering  deed 
and  alistradt. 

A  vendor  wlio  retains  title  to  real  property 
as  security  for  the  payment  of  the  purchase 
price  which,  according  to  the  contract  of  sale, 
was  to  be  paid  in  installments,  whereupon  he 
was  to  convey  the  property  to  the  vendee  and 
furnish  an  abstract  showing  clear  title,  is  not 
in  position,  when  all  unpaid  installments  are 
due,  to  demand  a  forfeiture  of  the  vendee's  in- 
terest, t)r  to  maintain  an  action  for  the  pur- 
chase price,  without  tendering  the  deed  and  ab- 
stract. 

2.  Vendor  and  purchaser  cs=3273,  285(5)— Ven- 
dor may  sue  to  foreclose  purchaser's  Interest 
without  tenderlag  deed  and  abstract,  but  is 
BOt  entitled  to  attorney's  fee. 

The  vendor  may,  under  the  circumstances 
above  stated,  without  tendering  the  deed  and 
abstract,  maintain  a  suit  to  foreclose  the  ven- 
dee's interest  and  for  sale  of  tbe  property,  but 
is  not  entitled  to  have  an  attorney's  fee,  pay- 
able according  to  the  terms  of  the  notes  given 
fdr  the  purchase  price  in  case  of  suit  or  action 
to  collect  the  same,  included  in  the  snm  for 
which  the  property,  is  to  be  sold. 

Badge,  J.,  dissenting. 

Ap'peal  from  District  Conrt,  Ada  Coanty; 
Carl  A.  Davis,  Judge. 

Action  by  John  Walsh  and  wife  against 
Harlan  W.  Coghlan,  Annetta  B.  Coghlan 
and  Belle  Coghlan  to  foreclose  tbe  defend- 
ant's Interest  as  purchaser  of  real  property 
and  for  tbe  sale  thereof  with  separate  an- 
swer and  disclaimer  by  Belle  Cogblan.  De- 
cree for  plalntUTs  against  defendants  other 
than  Belle  Coghlan,  and  the  other  defend- 
ants appeal.  Reversed,  with  Instructions 
and  for  Jndgment  for  BeUe  Coghlan  for  costs. 

P.  TSj.  Cavaney  and  John  Jackson,  both  of 
Boise,  for  appellants. 

J.  C.  Johnston  and  J.  7.  Colvln,  both  of 
Boise,  for  respondents. 

MORGAN,  C  3.  Appellants,  Harlan  W. 
and  Annetta  R.  Coghlan,  and  respondents, 
on  July  16,  1909,  executed  a  written  con- 
■  tract  whereby  the  latter  agreed  to  sell  to  the 
former  a  lot  In  Boise  City  for  $2,000,  $300 
of  which  was  ];>ald  and  the  balance  was  to 
be  paid  in  quarterly  Installments,  evidenced 
by  22  promissory  notes  for  $75  each  and  one 
for  $50,  bearing  interest  at  the  rate  of  8 
per  cent  per  annum.  One  of  the  conditions 
of  the  contract  was  that,  i^  the  purchasers 
should  make  all  payments  according  to  Its 
terms,  respondents  would  execute  and  deliv- 
er to  them  a  warranty  deed  conveying  the 
lot  and  furnish  them  an  abstract  showing 


the  title  to  be  clear,  except  as  to  a  sewer 
bond  assessed  against  it.  The  purchasers 
agreed  to  pay  all  taxes  or  assessments  which 
were  or  might  become  doe  on  the  premises 
after  January  1,  1010,  and  tbe  contract  con- 
tained the  following  provision: 

"In  tbe  event  of  a  failure  to  comply  with  the 
terms  hereof  by  tbe  said  parties  of  the  second 
part  (the  purchasers),  the  said  parties  of  the 
first  part  (respondents)  shall  be  released  from 
all  obligations  in  law  or  in  equity  to  convey 
said  property,  and  tbe  said  parties  of  the  sec- 
ond part  shall  forfeit  all  rights  thereto,  and 
all  payments  made  on  said  property,  which  sliall 
be  retained  by  the  parties  of  the  first  part  as 
damages  for  the  detention  of  said  property  and 
occupancy  of  the  same  by  the  said  parties  of 
tbe  second  part,  and  after  the  failure  of  tbe 
said  parties  of  the  second  part  to  comply  with 
the  terms  of  this  agreement  for  a  period  of 
thirty  days,  then  the  parties  of  the  second  part 
shall  become  the  renters  of  the  parties  of  the 
first  part  and  shall  be  subject  to  dispossession 
under  the  laws  relating  to  landlord  and  tenant 
under  the  statute  of  the  state  of  Idaho." 

Appellants  went  Into  possession  of  the 
premises  and  made  part  of  the  payntents,  but 
defaulted  in  others.  This  actioo  was  com- 
menced to  foreclose  their  interest  and  to  sell 
the  property,  and  resulted  in  a  decree  for 
plaintUTs,  from  which  this  appeal  is  pros- 
ecuted. 

After  finding  that  the  contract  In  question 
was  entered  into  as  above  stated,  tbe  trial 
judge  found: 

"That  the  said  contract  of  purchase  provided 
for  forfeiture  of  the  rights  of  the  viefendants  in 
the  contract  of  purchase  if  they  fa^ed  to  keep 
the  covenants  and  agreements  in  thisi  said  con- 
tract contained,  and  in  said  case  of  iailure  to 
keep  the  covenants  and  agreements  jorovided 
for  in  the  contract  the  plaintiffs  shouldxj^*  '*' 
leased  from  all  obligadons  In  law  or  eg^*y  *° 
convey  the  said  property  to  the  db^end- 
ants.    •    •    •  «      J 

"That  the  said  defendants  have  faUed » *°2 
refused  to  keep  and  perform  the  covenants  ^*^ 
agreements  in  tbe  said  contract  contaiJ*^ 
wliicb  were  by  them*  to  be  done  and  perf ortf** 
ed.    •    •    •  V 

"That  under  the  law  and  facts  as  proven  iP 
the  case  before  the  court,  the  defendants  have 
forfeited  all  right,  title,  and  interest  in  and 
to  the  property  set  forth  and  described  in  the 
complaint  and  contract  of  purchase,  and  all  in- 
terest, claim,  or  demand  in  or  to  the  property 
set  forth  and  described  in  the  plaintiffs'  com- 
plaint." 

The  court  found  the  amount  due  from  ap- 
pellants to  respondents  In  principal,  inter- 
est, and  attorney's  fees  provided  for  In  the 
notes,  together  with  costs,  and  an  amount 
paid  by  the  latter  in  satisfaction  of  taxes 
and  asst.'ssments  levied  against  the  property 
for  the  years  1913,  1914,  and  1915,  and  en- 
tered a  decree  that  the  premises  be  sold  by 
the  sheriff,  after  public  notice  according  to 
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law  relative  to  flie  sale  of  real  estate  under 
ezecntlon,  and  that  be,  after  the  expiration 
of  the  time  allowed  for  redemption,  execute 
a  deed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale  he  pay  respondents 
the  principal  and  Interest  due  on  the  pur- 
chase price  of  the  lot,  also  the  sums  found 
to  have  beoi  paid  by  them  as  taxes  and  as- 
sessments thereon,  together  with  the  attor- 
ney's fee  mentioned  In  the  findings.  It  was 
further  decreed  that  appellants  be  barred 
and  foreclosed  of  and  from  all  claim  to  or 
interest  in  the  premises  after  the  ezi^ation 
of  the  period  of  redemption,  as  provided  by 
law;  reference  being  had  to  the  time  allow- 
ed for  redemption  of  real  property  from  ex- 
ecution or  mortgage  foreclosure  sale. 

[1, 2]  The  record  disdoset  that  all  the  un- 
paid installments  of  purchase  price  were  due 
at  the  time  the  action  was  commenced. 
Therefore,  in  order  to  be  in  position  to  de- 
mand a  forfeiture  of  appellant^'  interest,  or 
to  waive  it  and  recover  judgment  for  the 
purchase  price,  it  was  necessary  for  respond- 
ents to  allege  and  prove  they  tendered  a  deed 
conveying  the  property  to  the  purchasers, 
together  with  an  abstract  showing  title  as 
mentioned  in  the  contract.  Boone  v.  Temple- 
man,  158  Cal.  290,  110  Pac.  947,  139  Am. 
St.  Rep.  126;  39  Gyc.  1907;  Koy  v.  Vanghan, 
100  Wash.  345,  170  Pac  1019.  There  is  nel- 
tlier  allegation  nor  proof  that  sndi  a  ten- 
der was  made,  and  the  findings  of  fact  above 
quoted,  if  such  tbey  may  be  called,  are  with- 
out support  in  the  record. 

While  it  was  not  necessary  that  respond- 
ents resort  to  foreclosure  and  sale  tn  or- 
der to  terminate  appellants'  interest  in  the 
property,  that  remedy  was  available  (Securi- 
ty Savings  &  Trust  Co.  v.  Mackenzie,  33  Or. 
209,  52  Pac.  1016;  Longmald  v.  Coulter,  123 
Cal.  208,  6&  Paa  701;  £ent  v.  Williams,  U4 
CaL  637,  46  Paa  462;  Taylw  v.  Interstate 
Inv,  Co.,  76  Wash.  490,  136  Pac.  240;  Bald- 
win y.  McDonald,'  24  Wyo.  108,  166  Pac.  27; 
Denton  v.  Scully,  26  Minn.  825,  4  N.  W.  41), 
and  they  could  and  did  choose  it  The  find- 
ings are  inconsistent  with  the  relief  sought 
and  do  not  supiport  the  decree. 

The  inclusion  of  an  'att<Hm^s  fee  in  the 
amount  to  be  raised  by  sale  of  the  property 
was  erroneous.    According  to  the  terms  of 
the  notes,  an  attorney's  fee  was  to  be  paid 
bf  the  makers  in  case  of  suit  or  action  to 
collect  the  amount  therein  mentioned,  or  a 
p<wtion  of  it.    As  above  stated,  respondents 
have  not  put  themselves  in  positicm  to  sue 
on  the  notes,  or  for  a  personal  Judgment  for 
the  purchase  price.    Becovery  in  this  case  is 
limited  to  the  foreclosure  of  appellants'  in- 
terest in,  and  sale  of  the  property,  and  a 
money  Judgment  cannot  be  had. 
It  is  appellants'  right  that,  after  the  costs 
^  and  expenses  of  sale  and  the  amounts  due 
^  according  to  the  terms  of  the  contract  are 
paid,  any  balance  remaining  from  the  pro- 
> 
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ceeds  of  the  'sI>erilFs  sale  be  paid  to  them. 
The  sum  for  which  the  sale  is  made  fixes . 
the  anfount  to  be  paid  by  them  should  they 
redeem  the  property.  Their  substantial 
rights  were  Invaded  by  including  the  attor- 
ney's fee  in  the  sum  for  which  the  property 
was  ordered  to  be  sold,  and  the  decree  must 
be  reversed. 

Appellant  Belle  Cos^hlan  answered  sepa- 
rately and  disclaimed  any  interest  in  the 
pnverty.  The  evidence  fails  to  show  any  lia- 
bility on  her  part,  and  she  is  entitled  to  a 
Jndgipent  for  her  costs.  Tbe  other  appel- 
lants admitted  the  execution  of  the  contract 
and  alleged  a  subsequent  oral  modification 
of  it  whereby  respondents  agreed,  in  tbe 
event  of  failure  of  the  purchasers  to  pay  for 
tlie  lot,  to  reimburse  them  for  the  costs  of 
certain  improvements  they  bad  made  thereon. 
This  claim  was  not  sustained  by  the  evi- 
dence and  was  properly  disallowed. 

The  Judgment  appealed  from  is  reversed, 
with  instructions  to  the  trial  court  to  make 
findings  and  conclusions  and  to  enter  a 
decree,  in  oonformlty  to  the  views  herein  ex- 
pressed.   Costs  are  awarded  to  appellants. 

BIGB,  X,  concnn. 

BUDGE3,  J.  (dissenting).  Some  time  ago 
the  duty  of  writing  the  opinion  la  this  case 
was  assigned  to  nfe,  and  I  prepared  the  opin- 
ion that  hereafter  follows.  Being  unable  to 
secure  Indorsement  of  my  views  as  herein 
expressed,  by  either  of  the  other  members  of 
this  court,  it  becomes  necessary  for  me  to 
file  the  within  opinion  as  my  individual 
views  and  conclusions  In  disposing  of  this 
case. 

On  July  16,  1909,  respondents  executed  a 
written  contract  with  appellants  Harlan  W. 
and  Annetta  B.  Coghlan  for  the  sale  of  cer- 
tain real  property  in  Boise  for  $2,000,  pay- 
able $300  in  cash  and  the  balance  of  $1,- 
700  at  the  rate  of  $75  on  or  before  the  16th 
of  October,  January,  April,  and  July  of  each 
year  thereafter,  according  to  the  terms  of 
22  promissory  notes  of  even  date  for  $76 
each,  and  one  note  for  $60,  all  bearing  8 
per  cent,  interest.  Upon  the  completion  of 
the  payments,,  respondents  were  to  execute 
and  d^ver  a  warranty  deed  and  abstract 
showing  dear  title  to  said  property  to  ap- 
pellants, who  also  agreed  to  pay  all  city, 
state,  special,  and  county  taxes  or  assess- 
ments after  January  1,  1010.  Upon  failure 
of  appellants  to  comply  with  the  terms  of 
the  contract,  respondents  were  to  be  released 
from  all  obligations  in  law  or  In  equity  to 
convey  said  property,  anfl  appellants  should 
forfeit  all  rights  thereto  and  all  payments 
made  which  were  to  be  retained  as  damages 
for  the  retention  and  occupancy  of  the  prop- 
erty. If  appellants  should  fall  to  comply 
with  the  terms  of  the  agreement  for  a  period 
of  30  days,  (hen  they  were  to  become  renters 
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of  respondents  and  to  be  subject  to  dispos- 
.seesion  under  the  laws  relating  to  landlord 
and  tenant. 

Respondents  commenced  this  action,  set- 
ting np  In  their  complaint  the  foregoing 
facts,  alleging  full  performance  on  their  part, 
failure  to  meet  the  payments  on  the  part  of 
appellants,  the  amounts  due  on  principal  and 
Interest,  the  payment  of  certain  sums  as 
taxes  and  assessments,  the  failure  and  re- 
fusal of  appellants  to  keep  and  perform  the 
cov«aants  and  agreements  of  the  contract, 
the  Incurrence  of  an  attorney  fee,  and  alleg- 
ing that  appellant  May  Belle  Coghlan  claim- 
ed some  Interest  In  the  property,  and  prayed 
Judgment  for  the  amounts  alleged  to  be  due, 
for  foreclosure  and  sale,  for  defldency  Judg- 
ment if  the  proceeds  of  the  sale  should  prove 
inadequate  to  satisfy  the  Judgment,  that 
either  party  be  permitted  to  become  purchasr 
er,  and  for  general  relief. 

The  separate  answer  of  Belle  Coghlan  spe- 
dflcally  denied  the  allegations  of  the  com- 
plaint and  disclaimed  any  interest  whatever 
in  the  property.  The  answer  of  the  other  ap- 
pellants admitted  the  execution  of  the  con- 
tract upon  the  terms  alleged  and  pat  in  is- 
sue all  of  the  other  allegations  of  the  earn- 
plaint,  and  as  an  affirmative  defense  set 
forth  an  alleged  subsequent  oral  modifica- 
tion of  the  contract  whereby  respondents 
agreed  to  refund  the  price  of  certain  alleged 
betterments  and  improvements  placed  up<Hi 
the  property  by  appellantf^  or  to  credit  the 
same  upon  the  purchase  price  of  the  prop- 
erty. 

Upon  the  Issues  thus  made,  the  action  was 
tried  by  the  court  Findings  of  fact  and  con- 
clusions of  law  were  flled  and  a  Judgment 
entered  decreeing  foreclosure  and  sale  of  the 
premises  as  upon  execution,  permitting  el- 
tiier  party  to  become  a  purchaser  at  the  sale 
foreclosing  appellants  of  all  right,  title,  or 
interest  in  or- to  the  property  after  the  ex- 
piration of  the  period  of  redemption,  and 
directing  that  the  proceeds  of  the  sale  be  ap- 
plied to  the  payment  of  the  amounts  found 
due,  including  therein  the  mint  allowed  as 
attorney  fees.  This  appeal  is  from  the  Judg- 
ment 

While  the  appellants'  brief  contains  many 
assignments  of  error,  they  are  not  separate- 
ly discussed,  but  have  been  grouped  as  bear- 
ing upon  certain  main  points  contended  for. 
In  disposing  of  the  case  I  shall  pursue  the 
same  course. 

As  to  the  contention  that  the  contract  was 
modified,  the  court  found  generally  that  the 
allegations  of  the  answer  were  not  true. 
Not  only  Is  the  finding  supported  by  the  evi- 
dence, but  appellants  failed  to  introduce  any 
SDbstantial  evidence  in  support  of  this  alle- 
gation. 

The  controlling  question  in  the  case  arises 
from  appellants'  contention  that  respond- 
ents have  proceeded  upon  the  wr<»>g  theory 


for  the  reason  that  the  evidence  shows  that 
the  only  actions  that  should  have  been 
brought  were  an  action  in  equity  for  specific 
performance,  or  at  law  for  the  balance  of 
the  purdiase  price  as  provided  in  the  con- 
tract, or  for  possession  of  the  land  by  sum- 
mary proceedings.  But  the  law  is  well  set- 
tled that  an  action  to  foreclose  is  a  proper 
remedy  and  the  existence  of  other  remedies 
does  not  deprive  the  vendor  of  his  right  to 
foreclose.  -  3  Pomeroy's  Equity  Jurisprudence 
(4th  Ed.)  §§  1260-1262;  6  Pomeroy's  Equity 
Jurisprudence  (4th  Ed.)  S|  2285,  2286;  2 
Sugden  on  Vendors  (8th  Amer.  Ed.)  c.  19; 
2  Warvell  on  Vendors  (2d  Ed.)  H  712-714; 
39  Cyc.  1874;  Longmald  v.  Coulter,  123  Cal. 
208,  55  Pac.  791;  D«iton  v.  Scully,  28  Minn. 
325,  4  N.  W.  41;  Ferguson  v.  Blood,  152  Fed. 
98,  82  C.  C.  A.  4S2;  Roy  t.  Vaughan,  100 
Wash.  346,  170  Pac.  1019. 

In  connection  with  this  argument,  appel- 
lants strongly  urge  that  a  for^loeure  pro- 
ceeding is  not  proper  for  the  reason  that  the 
vendor,  having  retained  the  legal  title,  does 
not  have  a  vendor's  lien.  An  examination 
of  the  authorities,  however,  discloses  the  fact 
that  while  they  are  not  agreed  upon  the 
question  whether  the  vendor  under  such  dr- 
cumstances  has  a  vendor's  lien,  the  dispute 
Is  largely  as  to  what  is  an  appropriate  legal 
name  to  give  to  the  vendor's  Interest.  To  my 
mind  it  Is  not  Important  to  determine  wheth- 
er this  Interest  shall  be  denominated  a  ven- 
dor's lien,  or  an  interest  analogous  to  that 
of  an  equitable  mortgagee,  or  a  Ilea  on  the 
vendee's  equitable  estate.  Whatever  the  In- 
terest of  the  vendor,  who  has  retained  a  le- 
gal title  under  a  contract  to  sell,  may  be 
called,  the  authorities  are  practically  unani- 
mous in  holding  that  a  foreclosure  proceed- 
ing is  a  proper  method  of  enforcing  the  ven- 
dor's right  after  the  vendee  has  defaulted  in 
his  payments  according  to  the  terms  of  the 
contract  v 

Appellants  complain  of  the  fact  that  re- 
spondents did  not  tender  a  deed  to  the  prem- 
ises. The  omission  to  plead  or  prove  a  ten- 
der of  the  deed  and  abstract,  which  were  to 
be  delivered  upon  the  c<HnpIetlon  of  the 
payments  specified  In  the  contract,  deprived 
respondents  of  the  right  to  claim  a  forfeiture 
thereof  and  of  the  right  to  a  money  Judg- 
ment  (Boone  v.  Templeman,  168  Cal.  290, 
110  Pac.  947,  189  Am.  St  Rep.  126;  Roy  t. 
Vaughan,  supra),  but  did  not  deprive  them 
of  the  right  to  foreclose  (Roy  ▼.  Vaughan, 
supra).  R«>8pondent8  did  not  seek  to  enforce 
a  forfeiture,  and  the  finding  of  the  trial 
court  that  a  forfeiture  of  appellants'  rights 
resulted  from  their  failure  to  comply  with 
the  terms  of  their  contract  was  outside  of 
the  issues.  But  since  the  Judgment  does  not 
decree  a  forfeiture,  the  finding  may  be  dis- 
regarded as  surplusage.  No  personal  Judg- 
ment was  entered.  Under  the  circumstances, 
tiie  court  could,  and  did,  go  no  further  than 
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to  And  tbe  amonnt  dne  and  decree  llie  fore- 
doenre  and  sale  and  the  application  at  the 
proceeds  to  the  payment  thereof.  The  bal- 
ance, If  any,  should  have  been  directed  paid 
to  tbe  vendee. 

The  error,  which  is  predicated  upon  tbe 
action  of  the  court  In  permitting  the  respond- 
ents to  reopen  in  order  to  Introduce  proof 
as  to  attorn^  fees.  Is  not  only'  without  mer- 
it for  the  reason  tbat  such  action  was  with- 
in the  sound  discretion  of  the  coart  and  there 
is  nothing  from  which  an  abuse  of  discre- 
tion can  be  inferred,  bat  the  record  clearly 
leaves  the  inference  that  the  objection  to 
reopening  was  waived  except  as  to  evidence 
bearing  upon  matteis  already  presented.  As 
no  such  evidence  was  offered,  there  Is  no 
point  left  upon  which  error  could  be  pred- 
icated. 

The  allowance  of  attorney  fees  Is  assigned 
as  error.  Tbe  point  Is  well  taken.  Be- 
spondents  are  not  suing  on  the  notes,  but  are 
foreclosing  aK>eIlants'  rights  under  tbe  con- 
tract, which  contains  no  provision  for  at- 
torney fees.  Farnawortb  v.  Pepper,  27  Idaho, 
164,  158,  148  Pac.  4& 

As  to  the  appellant  Belle  Coghlan,  respond- 
ent's evidence  falls  to  show  tbat  she  had 
or  claimed  any  interest  whatever  in  tbe 
property.  The  record  shows  tbat  she  had  no 
Interest  therein.  .  Sbe  should  have  been  dis- 
missed with  her  costs.  Upon  modification 
of  the  Judgment  as  herein  indicated,  it 
should  be  affirmed. 


KINZELL  V.  CHICAGO.  M.  «.  ST.  P.  RY.  CO. 

(Supreme  Court  of  Idaho.    AprQ  3,  1920.    On 
Petition  for  Rehearing.) 

1.  Courts  «=>39l(3)  —  Jarisdiotioa  of  Ualtad 
Stataa  Snpreme  Court  to  review  prooseding* 
•f  stata  Murts  Is  liailtad  to  denials  of  federal 
rights. 

The  jurisdiction  of  the  Supreme  Court  of 
the  United  State*  to  review  the  proceedings  of 
state  courts  is  not  that  of  a  general  zeviewiug 
court,  but  ia  limited  to  specific  instanceB  of  de- 
nials of  federal  rights  or  federal  questions  in- 
volved. 

2.  Courts  «3>39l(3)— Error  Involviao  so  fed- 
eral question  Is  not  reviewable  by  Supreme 
Court  of  the  Unltsd  States. 

AssigBments  of  error  which  involve  no  fed- 
eral question  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  under  Judi- 
cial Code,  i  237,  as  amended  by  Act  Dec-  23, 
1914  (U.  8.  Oomp.  St,  {  1214). 

3.  Courts  «=940&— State  oeurt  should  dispose 
of  errors  left  undeoldod  by  deeUioa  of  the 
United  Statas  Supreme  Court. 

^  Where  a  state  court  has  declined  to  rule 
on  errors  properly  assigned  upon  the  theory 


that  the  decision  of  the  federsl  question  involv> 
ed  disposes  of  the  case,  and  the  cause  on  cer- 
tiorari to  the  Supreme  Court  of  the  United 
States  is  reversed,  and  remanded  for  further 
proceedings  not  inconsistent  with  the  decision 
of  the  latter  court,  the  former  court  should  dis- 
pose of  the  errors  so  left  undecided. 

4.  Trial  «=9l43— ConllictinB  evidenoe  on  an  Is- 
sue of  faot  Is  for  the  Jury. 

When  the  evidence  is  conflicting  upon  any 
issue  of  fact,  such  issue  should  be  determined 
by  tbe  jury. 

5.  Master  and  servant  ^=9213(5)  —  Risk  of 
coupling  negligently  attempted  at  excessive 
speed  held  not  assumed. 

An  employs  working  on  a  dozer  assumes 
the  risk  of  a  coupling  made  by  a  work  train  at 
tbe  usual  and  customary  speed;  but  he  does  not 
assume  the  additional  risk  of  a  coupling  neg- 
ligently attempted  at  an  unusual  and  excessive 
rate  of  speed,  for  he  has  the  right  to  assume 
tbat  tbe  coupling  will  be  made  at  the  usual  rate 
of  speed,  and  if  a  coupling  is  attempted  at  an 
excessive  rate  of  speed  he  is  not  in  a  position 
to  exercise  any  choice  in  the  matter. 

6.  Master  and  servant  9=>2I7(2I)— Employ^ 
without  notice  of  omission  of  safety  appllanc- 
•s  does  net  assume  risk. 

An  employ^  working  upon  a  doaer  assumes 
the  risk  involved  in  the  use,  in  the  customary 
manner,  of  such  safety  appliances  as  are  usual- 
ly and  generally  furnished  for  the  use  of  his 
fellow  servants;  but  he  does  not  assume  the 
additional  risk  entailed  by  the  omission  of  such 
a  customary  appliance,  where  he  has  no  pre- 
vious notice  of  such  omission,  tor  he  is  placed  in 
a  position  where  be  has  no  choice  in  the  mat- 
ter. 

7.  Appeal  and  error  <S=>I068(5)  —  Erroneous 
refusal  of  instniotlon  was  not  reversible, 
wliere  Jury's  finding  negatived  Its  hypothesis. 

Even  though  tbe  trial  court  should  err  in 
refusing  a  requested  instruction,  such  refusal 
does  not  require  the  reversal  of  the  judgment, 
where  the  jury  by  a  specific  finding  of  fact  dis- 
tinctly negatived  tbe  hypothesis  upon  which 
alone  the  instruction  was  based. 

8.  Master  and  servant  «=9|80(1)— Fellow  serv- 
ant dootrfae  abolished  by  federal  aot. 

Under  the  federal  Employers'  Idability  Act 
(U.  S.  Comp.  St.  fi  8657-8605),  tbe  feUow 
servant  doctrine  no  longer  obtains;  but  the  em- 
ployer is  liable 'to  the  employe  for  injuries  caus- 
ed by  the  negligmice  of  other  employes  when 
acting  within  the  scope  of  their  employment, 

9.  Master  and  servant  <S=»I37(3)  —  Coupling 
work  train  to  dozer  held  negligence. 

It  is  a  part  of  the  trainman's  duties,  when 
moving  a  work  train  towards  a  dozer  for  the 
purpose  of  coupling  thereto,  to  keep  a  lookout 
in  the  direction  in  which  they  are  going,  to  re- 
duce the  speed,  so  that  when  attempting  to 
couple  the  train  sliall  not  strike  the  doner  with 
great  or  unusual  force  or  violence,  and  an  omis- 
sion to  observe  this  duty  is  negligence. 
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10.  Trial  «=a86— ReopenlDg  of  cue  rests  ia 
trial  oourf  s  discretioa. 

The  propriety  of  permittiiig;  a  party  to  re- 
open his  case  rests  in  the  soond  discretion  of 
the  trial  court. 

11.  Trial  «=»66— Reopening  of  oase  held  not 
abuse  of  trial  oourt's  discretion. 

Held  that,  in  -view  of  the  sharp  conflict  in 
the  evidence  upon  the  questions  to  which  the 
ezpeiimental  evidence  was  directed,  the  trial 
court  did  not  abuse  its  discretion  in  permitting 
respondent  to  reopen  his  case. 

12.  Damages  ®=330— Elements  Jury  may  con- 
sider In  assessing  damages  under  federal  Em- 
ployers' Liability  Act  stated. 

In  an  action  for  damages  for  personal  in- 
juries, brought  by  the  injured  employ^  him- 
self, under  the  federal  Employers'  Uability 
Act  (U.  S.  Comp.  St.  !g  8657-8665),  the  jury 
may  take  into  consideration,  in  assessing  the 
damages  his  pain  and  suffering,  his  mental  an- 
guish, the  bodily  injury  sustained  by  him,  his 
pecuniary  loss,  bis  loss  of  power  and  capacity 
for  work,  and  its  effect  upon  his  future. 

13.  Damages  <8=>  134(1)— $35,000  for  injury  so- 
rlonsly  disabling  an  employ^  29  years  of  age 
lieid  exoesslve. 

Hield,  that  the  judgment  is  excessive,  and 
must  be  reduced  from  $85,000  to  $25,000,  and 
unless  plaintiff  consents  to  such  reduction  of  the 
judgment  a  new  trial  is  granted, 

Morgan,  O.  J.,  dissenting. 

Appeal  from  District  Oonrt,  Shoshone 
County;    WiUlam  W.  Woods,  Judge. 

Action  by  William  Klnzell  against  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany. Judgment  for  plaintUT,  and  defend- 
ant appealed,  and  after  a  reversal,  with  di- 
rection to  dismiss,  and  that  decision  was  re- 
versed by  the  United  States  Supreme  Court, 
with  mandate,  modified  and  affirmed,  on 
condition  of  a  remittitur  of  damages. 

Geo.  W.  Korte,  of  Seattle,  Wash.,  and 
Robt  B.  Elder,  of  Coeur  d'Alene,  for  appel- 
lant 

John  P.  Gray,  of  C<Bur  d'Alene,  Wm.  D. 
Keeton,  of  St  Maries,  W.  F.  McNaughton,  ot 
Coeur  d'Alene,  and  James  A.  Wayne,  of  Wal- 
lace, for  respondent 

BUDGE,  J.  This  case  is  now  here  on  man- 
date from  the  Supreme  Court  of  the  United 
States,^  Ireversins  the  former  decision  of 
this  court  (Klnzell  v.  Chicago,  etc.,  R.  Co., 
31  Idaho,  365, 171  Pac.  1136),  and  remandhig 
the  case  for  further  proceedings  not  incon- 
sistent with  the  opinion  of  that  court  (250 
V.  S.  130,  39  Sup.  Ct  412,  63  L..  Ed.  893). 

An  application  has  been  made  by  respond- 
ent to  have  this  court  tax  certain  alleged 
coats,  to  wit  $75.76,  paid  to  the  clerk  of  this 
court  for  a  certified  copy  of  the  record  for 
use  on  application  for  writ  of  certiorari  to 
the  Supreme  Court  of  the  United  States,  and 


$209,  paid  for  printing  tianacript  of  reoord 
for  use  on  said  application.  It  Is  claimed 
that  these  items  are  taxable  under  subdivi- 
sion 3,  rule  24,  of  the  Rules  of  tlie  Supreme 
Court  of  the  United  States  ^  Sup.  Ct  xl), 
which  is  as  follows: 

"In  cases  of  reversal  of  any  judgment  or  de- 
cree in  this  court  costs  shall  be  allowed  to  the 
plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court. 

"The  cost  of  the  transcript  of  the  record  from 
the  court  below  shall  be  a  part  of  such  costs, 
and  be  taxable  in  that  court  as  costs  in  the 
case." 

Both  Items  were  included  In  the  original 
cost  bill  filed  in  the  Supreme  Court  of  the 
United  States,  and  were  rejected.  It  is  urged 
by  appellant  that  there  is  no  statute  of  this 
state  permitting  the  recovery  of  the  particu- 
lar costs  and  disbursements  set  forth  in  the 
memorandum,  and  that  costs  are  not  recover- 
able under  the  laws  of  this  state,  in  the  ab- 
sence of  a  statute  (Cronan  v.  District  Court, 
15  Idaho,  462,  98  Pac.  614;  Schmelzel  v. 
Board  of  County  Commissioners,  10  Idaho, 
32,  100  Pac.  106,  21  L.  R.  A.  [N.  S.]  199, 
133  Am.  St  Rep.  89,  17  Ann.  Cas.  1226),  or 
rule  of  this  court  (Price  et  aL  r.  Garland,  5 
N.  M.  98,  20  Pac.  182) ;  but  I  am  of  the  opin- 
ion that  respondent's  right  to  have  the 
items  presented  taxed  as  costs  does  not  de- 
pend upon  the  existence  of  any  statute  of 
this  state  or  rule  of  this  court  His  right  to  re- 
cover these  costs  is  given  by  the  rule  of  the 
Supreme  Court  of  the  United  States  above 
quoted,  and  this  court  is  merely  an  arm  of 
that  court  for  the  purpo^  of  taxing  such 
costs.  In  other  words,  the  right  to  recover 
the  Items  as  costs  exists  by  virtue  of  the  rule 
of  the  Supreme  Court  of  the  United  States, 
and  the  duty  of  this  court  to  tax  .or  fix  the 
amount  of  such  costs  exists  by  virtue  of  the 
same  rule. 

[1-8]  Appellant  has  made  application  to 
argue  the  assignments  of  error  which  were 
not  considered  by  this  court  in  arriving  at 
its  former  decision.  This  application  has 
been  resisted  by  the  respondent  upon  the 
theory  that  the  whole  case  went  to  the  Su- 
preme Court  of  the  United  States  on  the  writ 
of  certiorari,  and  that  its  decision  reversing 
the  decision  of  this  court  Is  final  as  to  all 
matters  involved  in  the  case,  and  that  noth- 
ing now  remains  for  this  court  to  do,  except 
to  affirm  the  judgment  from  which  the  appeal 
has  been  taken.  Many  authorities -have  been 
dted  in  support  of  this  theory,  but  none  of 
them  appear  to  us  to  be  In  point.  Counsd 
for  respondent  In  their  brief  say : 

"It  will  be  noticed  that  all  the  cases  we  have 
dted  are  cases  in  which  the  writ  of  certiorari 
has  been  issued  to  a  Circuit  Court  of  Appeals, 
rather  than  to  the  highest  court  of  a  state  or 
territory.  Comparison  of  the  two  acts,  how- 
ever, indicates  no  reason  why  the  i^actice  ia 
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the  eonsiderattoii  and  disposition  of  the  cass 
should  not  be  unifonn  nnder  the  two 
acta.    •    •    ••• 

This  statement  dearly  Indicates  the  error 
info  which  coimsel  have  fallen.  The  two 
acts  referred  to  are  section  237  of  the  fed- 
eral Judicial  Code,  86  Stat.  1156,  as  amended 
38  Stat.  T90,  U.  8.  Comp.  Slat  1916,  |  1214, 
vol.  2,  p.  1580,  5  red.  Stat.  Ann.  (2d.  Ed.) 
723,  providing  for  writs  of  error  and  certiorari 
to  the  highest  court  of  a  state,  and  section 
240  of  the  Judicial  Code,  38  Stat.  1167,  U.  S. 
Comp.  Stat  1916,  f  1217,  vol.  2,  p.  1750,  6 
Fed.  Stat  Ann.  (2d  Ed.)  854,  providing  for 
the  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals.  While  the  procedure  under  the 
two  acts  Is  Identical,  the  scope  of  review 
exercised  by  the  Supreme  Court  of  the  Unit- 
ed States  under  them,  respectively,  Is  very 
different  Murdock  v.  City  of  Memphis,  87 
tr.  S.  (20  Wall.)  680,  22  L.  Ed.  429.  On  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals, 
the  Supreme  Court  of  the  United  States  has 
power  to  dispose  of  the  merits,  whldi,  how- 
ever. It  will  only  do  in  exceptional  cases  and 
for  very  Important  reasons;  the  nsnal  prac- 
tice being  to  correct  the  error,'  If  any  Is 
found,  cwnmltted  by  the  (Circuit  Court  of  Ap- 
peals, and  remand  It  to  that  court,  so  that 
It  may  proceed  to  discharge  its  duty  of  hear- 
ing and  deciding  tbe  case  conformably  to 
law.  Brown  v.  Eletdier,  237  U.  S.  683,  36 
Sup.  Ct  750.  SB  Ll  Ed.  1128.  On  the  other 
hand,  however,  when  a  writ  of  certiorari  Is 
issued  to  the  highest  court  of  a  state,  the 
Supreme  Court  of  the  United  States  is  not 
concerned  with,  nor  does  it  have  Jurisdic- 
tion to  dispose  of,  the  merits,  except  in  so 
far  as  13iey  relate  to  the  federal  question 
upon  whi(dt  ltd  Jurisdiction  dependa  St 
Louis,  etc,  B.  Co.  v.  Taylor,  210  U.  S.  281, 
28  Sup.  Ct  616,  62  L.  Ed.  1061;  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  86,  29  Sup. 
Ct  220,  63  I<.  Ed.  417.  In  the  former  opinI<Hi 
the  Supreme  Court  of  the  United  States  said: 

"We  have  not  the  power  to  correct  mere  er- 
rors in  the  trials  in  state  coarts,  although  af- 
firmed by  the  highest  state  conrts.  This  court 
is  not  a  general  court  of  appeals,  with  the  gen- 
eral right  to  review  the  decisions  of  state 
coarts.  We  may  only  inquire  whether  there 
has  been  error  committed  in  the  dedsion  of 
those  federal  questions  which  are  set  forth  in 
section  709  of  the  Bevised  Statutes  [now  sec- 
tion 237  of  the  Judicial  Code].    •    •    •  " 

In  tbe  latter  case  that  court  said: 

"The  Jurisdiction  of  this  court  to  review  the 
proceediiigB  of  the  state  courts,  as  we  have 
had  frequent  occasion  to  declare,  is  not  tliat  of 
a  general  reviewing  conrt  in-  error,  but  is  lim- 
ited to  the  specific  instances  of  denials  of  fed- 
eral rights,  whether  those  pertaining  to  the 
constitutionality  of  federal  or  state  statntes, 
or  to  certain  rights,  immunities,  and  priTileges 
of  federal  origin,  specially  set  np  In  the  state 
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conrt  and  denied  by  the  rulings  and  Judgment  of 
that  conrt" 

Assignments  of  error  which  Involve  no  fed- 
eral question  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  under  Judi- 
cial Code,  I  237.  Cenfral  Vermont  B.  Co.  v. 
White,  238  U.  S.  507,  36  Sup.  Ct  865,  69  I*. 
Ed.  1433,  Ann.  Cas.  1916B,  252. 

In  our  previous  opinion  we  confined  our 
decision  expressly  to  the  federal  question  in- 
volved, and  held  that  respondent  was  not  en- 
titled to  proceed  under  tbe  federal  Employ- 
ers' Liability  Act,  because  he  was  not  engag- 
ed In  hiterstate  commerce.  We  therefore 
necessarily  left  undecided,  and  so  stated, 
other  important  errors  urged  on  the  appeal. 
But  tbe  Supreme  Court  of  the  United  States 
held  that  respondent  was  mgaged  in  inter- 
state commerce  at  the  time  of  his  alleged  In- 
Jury,  and  was  entitled  to  bring  his  action 
under  said  act,  and  has  remanded  the  case 
to  this  court  by  Its  mandate  for  further  pro- 
ceedings not  Inconsistent  with  Its  opinion. 

Since  the  Supreme  Court  of  the  United 
States  has  decided  that  respondent  Is  pro- 
ceeding properly  under  the  federal  Employ- 
ers' Liability  Act,  It  is  our  duty  to  consider 
upon  tbe  merits  tbe  errors  relied  upon  for  a 
reversal  of  the  Judgment  This  procedure 
is  in  conformity  with  the  authorities  already 
cited,  and  the  practice  pursued  in  cases  of 
this  kind  by  other  states.  Goodtltle  v.  Klbbe, 
1  Ala.  403 ;  Gibson  v.  Chouteau,  50  Mo.  86 ; 
Harding  v.  Harding,  148  Oal.  897,  83  Paa 
434 ;  Ettor  v.  dty  of  TacMna,  77  Wash.  267, 
137  Pac.  820;  Simonson  v.  Monson,  36  S.  D. 
245,  153  N.  W.  1020;  St  Louis,  I.  M.  &  S.  B. 
Oo.  V.  McWhlrter,  1B5  Ky.  301,  159  S.  W.  796. 

Having  readied  the  conclusion  that  tbe 
remaining  assignments  of  error  arfe  here  for 
decision,  v&e  shall  proceed  to  dispose  of  the 
pointli  raised. 

[41  Appellant  omtends  that  tbe  trial  conrt 
erred  In  submitting  the  question  whether  the 
"presettce  of  the  tall  air  hose  would  have 
prevented  a  collisloa  with  the  doaer  with 
such  force  as  to  knock  and  Jar  plaintlflF 
therefrom."  There  was  evldmce  tending 
to  show,  not  only  that  it  was  usual  and  cus- 
tMnary  to  equip  such  trains  with  a  tall  air 
hose,  bnt  that  Just  prior  to  the  accident  the 
two  work  trains  in  use  upon  this  particular 
work  were  so  equipped,  and  further  that  the 
tall  air  hose  was  designed  for  use  in  emer- 
gendee,  and  that  by  Its  use  the  brakeman 
could  stop  tbe  train  when  necessary,  without 
slgnalbig  the  engineer.  The  evidence  leaves 
no  doubt  that  tbe  particular  train  which 
struck  the  doser  at  the  time  of  re^ondent's 
injury  was  not  so  equipped,  and  the  testi- 
m<my  of  req>ondent  is  to  the  effect  that  he 
did  not  know  whether  it  was  or  not  Al- 
though tbe  evidence  offered  by  appellant  was 
to  the  effect  that  none  of  the  trains  engaged 
In  this  work  were  equipped  with  a  tail  air 
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hose,  and  also  that  It  was  not  practical  to 
so  equip  fhem,  It  Is  clear  from  the  conflict- 
ing nature  of  the  evidence  that  the  issue  of 
the  tall  air  hose  was  one  upon  which  the 
Jury  had  a  right  to  pass,  and  the  court  com- 
mitted  no  error  In  refusing  to  talce  that  is- 
sue from  the  Jury. 

Appellant  Insists  that  the  court  should 
have  directed  a  verdict  for  the  reason  that 
"eight  unimpeached  railroad  men  proved  that 
the  speed  of  the  train  did  not  exceed  four 
miles  an  hour  when  making  this  coupling." 
The  testimony  of  reiq;)ondent  and  of  Lee, 
who  was  also  working  on  the  dozer  at  the 
time  of  the  accident,  was  to  the  effect  that 
the  train  was  moving  at  a  speed  of  about 
ten  miles  an  hour;  that,  notwithstanding 
they  were  both  holding  on  to  portions  of  the 
dozer,  the  force  of  the  impact  was  such  as 
to  break  their  hold  loose,  respondent  being 
thrown  between  the  cars.  A  witness  for  ap- 
pellant testified  on  cross-examination  that. 
If  such  were  the  fact,  the  train  was  moving 
at  a  greater  speed  than  four  miles  an  hour. 
Here,  again,  the  conflicting  testimony  made 
It  necessary  for  the  Jury  to  determine  the 
fact 

[5,  6]  Appellant  also  urges,  if  we  tmder- 
stand  his  contention  correctly,  that  since  re- 
spondent was  in  a  position  where,  If  be  bad 
looked,  he  could  have  seen  at  what  speed  the 
train  was  coming,  that  he  did  not  do  so,  and 
that  therefore  he  assumed  the  risk  of  the 
unusual  speed  at  which  the  train  was  travel- 
ing. We  are  unable  to  see  any  element  <^ 
assumption  of  risk  in  this  phase  of  the  case. 
All  of  the  evidence  discloses,  and  it  is  con- 
ceded by  both  appellant  and  respondent,  that 
if  the  train  had  not  been  proceeding  at  to 
exceed  a  speed  of  four  miles  per  hour  the 
appellant  would  not  have  been"  negligent, 
but  that  any  speed  In  excess  of  four  miles 
per  hour  would  be  a  negligent  and  careless 
speed  at  which  to  attempt  to  couple  on  to 
the  dozer.  Respondent,  therefore,  had  the 
right  to  assume  that  the  coupling  would  be 
made  at  a  speed  of  not  to  exceed  four  miles 
per  hour,  and  to  proceed  with  his  duties  on 
the  dozer  with  the  feeling  of  security  which 
that  assumptlMi  would  give,  and  he  was  not 
required  to  turn  from  his  duties  for  the  pur- 
pose of  determining  whether  or  not  the  par- 
ticular coupling '  would  be  negligently  at- 
tempted, and  by  omitting  to  do  so  he  as- 
sumed no  risk  which  a  speed  in  excess  of 
four  miles  per  hour  would  entail.  Even  If 
be  had  looked,  and  had  seen  at  what  speed 
the  train  was  coming,  that  would  not  bind 
him  to  an  assumption  of  such  a  risk.  The 
position  wblcb  he  then  occupied  left  him  no 
choice  but  that  of  protecting  himself  as  best 
he  could  against  a  risk  which  he  had  not  as- 
sumed and  which  was  not  necessarily  or 
properly  incident  to  the  business. 

A  similar  contention  that  respondent  as- 
sumed the  risk  in  the  absence  of  a  tail  air 


hose  is  equally  untenable.  If  we  assume 
from  the  verdict  that  the  Jury  found  that  it 
is  usual  and  customary  to  equip  work  trains 
with  such  an  appliance,  and  that  the  absence 
of  the  tail  air  hose  was  negligence,  there  is 
no  evidence  that  respondent  had  been  previ- 
ously notified  that  this  particular  train 
would  not  be  so  equipped,  nor  is  there  any- 
thing In  the  record  from  which  it  may  be  in- 
ferred that  respondent,  by  the  exercise  of 
ordinary  care,  should  have  ascertained  the 
fact  It  is  not  within  the  bounds  of  prob- 
ability that  he  could  have  discerned  this  de- 
fect a  quarter  of  a  mile  distant,  at  which  he 
first  observed  the  approach  of  the  train,  and 
the  same  rule  of  law  which  gave  him  the 
right  to  assume  that  the  coupling  would  be 
made  at  the  usual  rate  of  speed  also  gave 
him  the  right  to  assume  that  the  approach- 
ing train  was  equipped  with  the  customary 
safeguards.  Furthermore,  even  if  upon  the 
approach  of  the  fraln  he  could  have  discern- 
ed that  it  was  not  equipped  with  a  tail  air 
hose,  he  could  not  be  said  to  have  assumed 
that  risk,  for  he  was  already  placed  in  a 
dangerous  position,  augmented  by  risks  as 
to  which  he  was  not  advised,  and  which  were 
not  present  when  he  entered  into  the  employ- 
ment and  assumed  his  duties  on  the  dozer. 
By  driving  down  upon  him  with  a  train  thus 
defectively  equipped,  the  railroad  company 
could  not  enlarge  the  scope  of  the  rlslcs  wliich 
he  had  already  assumed. 

[7]  Afqpellant  complains  of  the  instructiona 
which  the  trial  court  gave  for  the  guidance 
of  the  Jury  in  the  event  they  should  find 
the  respondent  to  any  extent  guilty  of  con- 
tributory negligence,  but  the  Jury  found 
specifically  upon  an  Interrogatory  submitted 
that  appellant  was  entitled  to  no  diminutiwi 
from  the  amount  of  damages  actually  sus- 
tained attributable  to  contributory  negli- 
gence, a  finding  which  must  in  the  very  na- 
ture of  things  have  been  based  upon  the  fur- 
ther finding  by  the  Jury  that  the  respondent 
was  not  guilty  of  contributory  negligence. 
Without  passing  upon  the  suflSciency  or  cor- 
rectness of  the  instructions  questioned,  it 
is  clear  that  from  this  state  of  the  record 
no  error  appears  of  which  appellant  may 
complain.  The  point  is  controlled  by  the 
rule  aptly  expressed  by  the  Supreme  Court 
of  the  United  States  as  follows: 

"Error  in  refusing  a  requested  instruction 
does  not  require  a  reversal  of  the  judgment 
where  the  Jury,  by  its  specific  findings  of  fact, 
distinctly  negatived  the  hypothesis  upon  which 
alone  the  instruction  was  based."  Kanawlia  & 
Michigan  RaUway  Co.  v.  Kerse,  239  U.  S.  676, 
36  Sup.  Ct.  174,  60  L.  fid.  448. 

[8]  Error  is  predicated  upon  the  giving  of 
the  following  instruction: 

"Tou  are  instructed  that  if  you  find  from  all 
of  the  evidence  of  the  case  that  the  brakeman 
Moody  and  the  engineer  and  other  employ*  on 
the  train  at  the  time  of  the  happening  of  the 
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accident  and  injivr  to  the  plaintiff  in  this  ac- 
tion were  employed  by  the  defendant  company 
as  such  employes  upon  the  train  at  the  time  in 
question,  /  charge  you  that  the  defendant  com' 
panf  ig  tound  Ay  the  acts  of  each  of  tuch  em- 
plovia  Miithin  ih«  tcope  of  hit  emptoyment  and 
Quthoritv  by  tA«  defmtdant,  and  the  defendant  it 
retpotuMe  for  a»]/  act  or  acts  of  nefUffenoe  of 
9ttch  "mtploy^,  and  if  either  or  any  of  »uoh  gm- 
pl»lfU  M>a$  guilty  of  any  negUf^t  action  or 
conduct  as  such  employ^  in  the  discharge  of  hi* 
duty  and  employment  at  the  time  of  the  accident, 
the  defendant  is  responsible  therefor,  and  the 
empioyffs  neyligence  in  respect  to  the  discharge 
of  his  duties  as  such  empioyd  of  the  defendant 
eofltpofiy  upon  the  said  train  in  question,  if  any, 
wo*  the  negligence  of  the  defendant." 

It  Is  urged  that  the  italicized-  portion  of 
the  foregoing  instruction  Is  misleading  and 
foreign  to  the  Issues  Involved,  and  that  by 
its  terms  the  jury  were  at  liberty  to  unearth 
any  act  against  any  employ^,  call  It  negli- 
gence, and  charge  It  to  the  railroad  company, 
and  to  base  its  verdict  on  acts  other  than 
the  two  speclflc  charges  of  negligence,  viz.  the 
absence  of  the  tall  air  hose  and  the  excessive 
speed  of  the  train.  When  this  Instruction  Is 
read  In  connection  with  Instructions  Nos.  5 
and  14,  wherein  the  Jury  was  told  that  the 
appellant  would  be  liable  to  the  respondent 
for  damages  if  it  should  find  that  while  en- 
gaged In  Interstate  commerce  he  was  injured 
as  a  result  of  the  negligence  of  appellant,  it 
Is  not  open  to  the  criticism  offered  by  appel- 
lant. The  purpose  of  the  instruction  was  to 
advise  the  Jury  that  under  the  Employers' 
Iilabllity  Act  the  fellow  servant  doctrine  no 
longer  obtains,  but  that  the  employer  is  lia- 
ble to  the  employ^  for  injuries  caused  by  the 
negligence  of  other  employes  when  acting 
within  the  scope  of  their  employment.  Con- 
sidering the  Instructions  as  a  whole,  the  jury 
was  not  misled  by  the  Instruction  complain- 
ed of.  Taylor  ▼.  I^rtle,  29  Idaho,  646,  160 
Paa  942;  State  v.  Ward,  31  Idaho,  410,  173 
Pac.  497;  Tyson  Creek  R.  R.  Co.  v.  Empire 
MUl  Co.,  31  Idaho,  680,  174  Pac.  1004. 

[•]  Error  is  also  predicated  upon  the  giv- 
ing of  tlie  following  instructlbn : 

"You  are  further  instructed  that  It  ia  the  duty 
of  defendant,  in  operating  its  said  train  and 
cars  over  the  track,  to  use  reasonable  care  to 
keep  a  lookout  ahead,  and  if  said  defendant  and 
ita  employes  in  charge  of  the  said  train  by  keep- 
ing a  lookout  could  have  seen  the  said  dozer  up- 
on the  track  and  the  plaintiff  thereon  in  am- 
ple time  to  have  stopped  the  said  train,  or  to 
have  reduced  the  speed  of  the  train  so  as  to 
make  an  easy  coupling,  but  notwithstanding 
such  facts  failed  to  keep  such  lookout,  or  keep- 
ing such  lookout  failed  to  reduce  the  speed  of 
the  train  so  that  an  easy  coupling  might  be 
made,  and  that  by  reason  thereof  struck  the 
train  with  great  and  unusual  force  and  violence, 
jarring  and  knocking  the  plaintiff  off  of  the 
said  dozer,  then  the  defendant  was  guilty  of  neg- 
ligence." 


Appellant  contends  that  this  instruction 
injected  a  new  and  false  issue  into  the  case, 
involving  the  last  clear  chance  doctrine.  The 
contention  is  unsound.  It  was  a  part  of  the 
trainmen's  duties  to  keep  a  lookout  In  the 
direction  In  which  they  were  going,  viz.  to- 
wards the  dozer  and  those  working  thereon, 
and  to  reduce  the  speed  and  to  see  to  It  that 
when  attempting  to  couple  on  to  the  dozer 
the  train  did  not  strike  It  with  great  or  un- 
usual force  or  violence.  Any  less  degree  of 
care  would  he  palpable  negligence  on  the  part 
of  appellant.  The  instruction  was  properly 
given. 

[10, 11]  It  Is  strenuously  Insisted  by  appel- 
lant that  certain  experiments  and  examina- 
tions which  were  made  on  and  of  the  person 
of  the  respondent  during  the  trial  in  the  pres- 
ence of  the  jury  were  so  indecent  and  shaiae- 
fol  as  to  require  a  reversal  of  the  case. 
While  we  are  of  the  opinion  this  evidence 
was  properly  admitted  (Oreenleaf  on  Eti- 
dence  [16th  Ed.]  c.  4, 1 13g ;  Wlgmore  on  Evi- 
dence, vol.  1,  S  445;  Id.  voL  2,  (  1159;  Id.  voL 
3,  S  2180;  Jones  on  Evidence,  vol.  3,  |  403,  17 
Cyc.  290,  291,  294;  Dunkln  v.  City  of  Ho-, 
qulam,  56  Wash.  47,  105  Pac.  149;  Cook  v. 
Danaher  Lumber  Co.,  61  Wash.  118,  112  Pac. 
245),  it  should  be  observed  that  the  only  ob- 
jections which  were  made  went,  not  to  Its  ad- 
missibility, but  to  the  order  In  whicih  the  ev- 
idence was  offered.  The  first  objection,  that 
respondent  was  interfering  with  the  presen- 
tation of  appellant's  case,  was  sustained. 
The  next  objection,  that  the  evidence  was  not 
proper  rebuttal,  was  acceded  to  by  respond- 
ent, and  the  trial  court  permitted  the  latter 
to  reopen  his  case,  to  which  appellant  object- 
ed. The  propriety  of  permitting  respondent 
to  reopen  rested  in  the  sound  discretion  of 
the  trial  court,  and  in  view  of  the  sharp  con- 
flict in  'the  evidence  upon  the  questions  to 
whldi  the  experiments  were  directed,  we  are 
satisfied  that  the  trial  court  did  not  abuse  its 
discretion  in  this  regard.  Glffen  v.  City  of 
Lewlston,  6  Idaho.  281,  6S  Pac  545 ;  Hall  v. 
Jensen,  14  Idaho,  165,  93  Pac.  962;  Union 
Sav.,  etc.,  Co.  v.  McClain,  23  Idaho,  325,  130 
Pac.  84. 

Moreover,  appellant's  counsel,  while  object- 
ing upon  the  ground  that  respondent's  exam- 
ination was  not  cross-examination,  but  was 
interfering  with  the  conduct  of  appellant's 
case,  stated: 

"I  have  no  objection  to  the  examination  of 
the  anus.  I  did  not  object  to  it,  and  do  not  ob- 
ject now;  but  I  do  object  now  to  any  farther 
demonstration  here  to  confuse  the  jury." 

The  record  discloses  no  change  of  attitude 
on  the  part  of  appellant,  except  as  to  the  ob- 
jections already  referred  to.  There  ia,  there- 
fore, no  merit  in  thU  contention. 

Appellant  assigns  as  prejudicial  error  a  re- 
mark  of  the  court  made  during  the  progress 
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ot  the  trial.  Micbael  McGFraw  was  a  witness 
for  the  a];^)eUant,  and  in  the  conne  of  his 
cross-examination  had  denied  that  he  felt 
very  unkindly  toward  respondent  Klnzell. 
Respondent  was  called  in  rebuttal,  and  on  his 
direct  examination  the  following  occurred: 

"Q.  Did  you  see  that  man,  Mr.  McGraw, 
there  any  place?    A.  No,  sir ;  be  was  not  there. 

"Q.  Did  you  discharge  McGraw-  at  any  time? 
A.  I  did;   yes,  sir. 

"Mr.  Korte:  I  object  to  that  as  not  rebuttal ; 
collateral  issue  brought  out  on  cross-examina- 
tion. We  would  have  a  right  to  again  try  that 
issue  by  our  witnesses  as  to  whether  he  was 
there  or  not. 

"The  Court:    I  think  it  is  not  proper  rebuttal. 

"Mr.  Gray:  Question  of  interest.  Be  de- 
nied interest  in  that  respect— feeling  towards 
this  witness. 

"^e  Court:  He  showed  very  strongly  that  he 
had  feeling  against  Kimell  while  upon  the  wit- 
ness stand. 

"Mr.  Korte:  I  think  yoor  honor's  remark  is 
Tery  prejudicial,  and  want  to  except  to  it,  with 
all  deference  to  the  court." 

The  remark  of  the  court  was  erroneous. 
Trial  courts  should  be  very  careful  to  make 
no  remark  during  the  progress  of  a  trial  hav- 
ing a  tendency  to  express  the  court's  opinion 
as  to  the  credibility  of  a  witness,  or  as  to  the 
weight  of  the  evidence.  It  is  not  sufficient 
cause  for  reversal  of  a  Judgment  that  an  er- 
roneous remark  of  the  trial  court,  during  the 
progress  of  the  trial,  may  possibly  have  af- 
fected the  verdict.  Brown  v.  Tull  (Okl.)  164 
Pac.  785;  First  Nat  Bank  v.  Toeman,  17 
Okl.  613,  90  Paa  412.  Considering  the  por- 
tion of  the  record  quoted  above,  in  connec- 
tion with  the  entire  record  in  the  case,  it  is 
not  reasonably  probable  that  the  remark  of 
the  court  affected  the  verdict,  or  deprived  ap- 
pellant of  any  substantial  right  The  court 
subsequently  Instructed  the  Jury : 

"Yon  are  the  exclusive  judges  of  the  credibil- 
ity of  the  witnesses,  and  the  weight  to  be  given 
the  testimony  of  each  witness."- 

While  such  an  instruction  generally  would 
not  cure  the  injury  caused  by  a  remark  of 
the  court  having  a  tendency  to  give  its  opin- 
ion as  to  the  credibility  of  a  witness,  or  as  to 
the  weight  of  his  testimony,  we  are  of  the 
opinion  that  in  this  Instance  prejudicial  er- 
ror, requiring  reversal  of  the  Judgment  was 
not  shown. 

[12, 13]  It  Is  contended  that  the  verdict  Is 
excessive,  and  that  the  instructions  of  the 
trial  court  relative  to  the  measure  of  damag- 
es were  erroneous.  As  to  the  instructions, 
appellant  appears  to  be  proceeding  upon  the 
erroneous  theory  that  respondent  would  only 
be  entitled  to  recover  his  actual  pecuniary 
loss.  The  rule  Is  w^  settled  to  the  contra- 
ry, where  the  action  is  brought  by  the  Injur- 
ed employe  himself,  that  die  Jury  may  take 
Into  consideration  in  assessing  the  damages 
the  pain  and  sufCerlng  of  the  plalntlfl,  his 


mental  anguish,  the  bodily  Injury  sustained 
by  him,  his  pecuniary  loss,  his  loss  of  power 
and  capacity  for  work,  and  its  effect  upon  his 
future.  Qiesapeake  &  O.  B.  Co.  v.  Camahan, 
241  U.  S.  241,  36  Sup.  Ct  694,  60  L^  Ed.  979; 
Michigan  Central  B.  Co.  v.  Vreeland,  227  U. 
S.  59,  33  Sup.  Ct  182,  67  li.  Ikd.  417,  Ami.  Cas. 
1914C,  176.  ' 

The  exhibition  of  respondent's  person  at 
the  close  of  the  trial  was  of  a  nature  to 
strongly  excite  the  sympathies  of  the  Jury, 
and  we  conclude  that  the  amount  of  the  ver- 
dict was  in  part  the  result  of  passion  and 
prejudice.  The  respondent  at  the  time  of  his 
injuries  was  29  years  of  age,  and  had  an  ex- 
pectancy of  about  35  years;  Ills  average 
earnings  being  $160  per  month.  While  seri- 
ously disabled,  the  evidence  shows  that  he 
stiU  possesses  seme  earning  capacity.  We 
condnde  that  a  verdict  for  $26,000  is  as  much 
as  the  evidence  in  the  case  will  Justify.  That 
sum,  If  put  out  at  7  per  cent  interest  will 
produce  a  yearly  income  of  $1,760.  This  in- 
come, in  view  of  the  evidence,  is  compensa- 
tion to  respondent  for  the  loss  of  his  gaming 
capacity.  There  would  remain  the  principal 
sum  of  the  Judgment  unimpaired,  which,  un- 
der any  reasonable  view.  Is  a  sufficient  sum 
to  compensate  him  for  his  pain  and  suffering, 
mental  anguish,  and  bodily  injuries  sustain- 
ed. McKensle  v.  North  Coast  Colliery  Co.,  65 
Wash.  495,  104  Pac.  801.  28  L.  R.  A.  (N.  S.) 
1244. 

We  have  carefally  gone  through  the  entire 
record,  and  are  satisfied  that  no  error  has 
been  presented  whidi  would  Justify  us  in  re- 
versing the  case. 

The  Judgment  will  be  affirmed  to  the  ex- 
tent of  $25,000,  t<«ether  with  respondent's 
costs  in  the  district  court,  with  interest  on 
both  the  Judgment  and  such  costs  from  the 
date  of  the  original  judgment  at  the  rate  of 
7  per  cent,  on  condition  that  the  respondent 
file,  within  30  days  after  the  going  down  of 
the  remittitur,  a  waiver  of  the  excess  «f  $10.- 
000,  and  an  acceptance  of  the  Judgment  as 
thus  modified.  On  failure  to  do  so  the  Judg- 
ment will  be  reversed  In  toto,  and  a  new 
trial  granted.  Maloney  v.  Winston  Bros.  Co., 
18  Idaho,  740,  111  Pac.  1080,  47  L.  R.  A.  (N. 
S.)  634;  Walsh  v.  Winston  Bros.  Co.,  18  Ida- 
ho, 768,  111  Pac.  1090;  Barter  v.  Stewart 
Mining  Co.,  24  Idaho,  540. 135  Pac.  68;  Kelly 
V.  Lamhi  Irr.  &  Orcliard  Co.,  Ltd.,  30  Idaho, 
778,  168  Pac.  1076.  No  costs  are  awarded  (m 
appeal  in  this  court 

RICE,  J.  I  concur  In  all  of  the  foregoing 
opinion,  except  that  portion  referring  to  the 
taxation  of  the  items  of  costs  claimed  under 
subdivision  8,  rule  24,  ot  the  Rules  of  the  Su- 
preme Conrt  of  the  United  States.  In  that 
portion  of  the  opinion  I  do  not  concur. 

MORGAN,  C.  J.  (dissenting).  The  negli- 
gence of  appellant's  employes,  alleged  In  the 
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complaliit  and  relied  on  for  recovery,  eon- 
Bisted  In  cantdng  the  train  to  be  run  at  a 
dangerous  speed  against  the  car,  referred 
to  In  tbe  foregoing  opinion  as  a.  "dozer," 
causing  respondent  to  be  thrown  therefrom 
and  injured;  in  not  maintaining  a  pr<V>er 
Io<Aoiit  on  the  front  of  the  train  as  it  was 
being  pushed  along  the  track  toward  re- 
spondent: In  not  maintaining  a  brakeman 
to  transmit  signals  between  the  front  of  the 
train  and  the  engine;  In  not  maintaining, 
on  the  front  car,  an  air  hose  and  valve  by 
means  of  which  the  train  could  be  stopped ; 
also  that  after  respondent  was  knocked  off 
the  car  the  engineer  negligently  and  care- 
lessly failed  to  apply  the  air  brakes,  by  rea- 
son whereof  respondent  was  pushed,  drag- 
ged, and  rolled  along  the  track,  whereby  he 
sustained  the  injuries  to  recover  damage  for 
which  he  sued. 

Instruction  numbered  4,  being  that  first 
quoted  In  the  foregoing  opinion,  advised  tbe 
Jury  that  appellant  was  responsible  for  any 
act,  or  acts,  of  negligence  of  Its  employes  on 
the  train,  and — 

"if  either  or  any  of  rach  employes  was  guilty 
of  any  nei^ent  action  or  conduct  as  auch  em- 
ploy£  in  the  discharge  of  his  duty  and  employ- 
ment at  the  time  of  the  accident,  the  defendant 
is  responsible  therefor,  and  the  employe's  neg- 
ligence in  respect  to  the  discharge  of  his  duties 
as  such  employ^  of  the  defendant  company  upon 
the  said  train  in  question,  if  any,  was  the  neg- 
ligence of  the  defendant" 

Tbe  error  in  this  Instruction  consists  in 
not  confining  it  to  acts  of  negligence  em- 
braced within  the  issnes,  and  which  resnlted 
in  respondent's  injuries,  and  the  same  criti- 
cism may  be  made  of  instmctions  numbered 
5  and  14,  relied  on  in  tbe  foregoing  opinion 
to  correct  It 

The  Instructions  given  in  this  case  cannot 
be  sustained,  when  viewed  in  tbe  light  of 
the  authorities  cited  in  the  opinion  in  sup- 
port of  them.  The  entire  charge,  when  read 
and  considered  together,  permitted  the  Jury 
to  take  into  consideratl<m  and  to  base  its 
verdict  on  any  act  or  acts  of  negligence  of 
any  employe  or  employes  of  appellant  who 
were  working  on  the  train  in  qnestion, 
whether  or  not  such  acts  were  relied  on  by 
respondent  for  a  recovery,  or  such  negligence 
caused  or  contributed  to  his  injuries. 

The  remark  of  the  presiding  Judge,  re- 
flecting on  the  credibility  of  appellant's  wit- 
ness McGraw,  was  prejudicial  error.  The 
Jury  could  not  do  otherwise  than  draw  the 
Inference  tlierefr<m]  that  his  honor  was  con- 
vinced, from  the  demeanor  of  the  witness, 
he  was  Uased  and  prejudiced,  and  that  his 
testimony,  with  respect  to  his  feeling  toward 
respondent  was  false.  After  finding  the 
conduct  of  the  tiial  Judge  to  be  erroneous, 
the  majority  of  tlie  court  observes : 

"Considering  the  portion  of  tbe  record  quoted 
above,  in  connection  with  the  entire  record  in 


the  case,  it  is  not  reaaoaably  probable  that 
the  remark  of  the  court  affected  the  verdict,  or 
deprived  appellant  of  any  substantial  right." 

OAls  is  important,  if  true,  but  I  am  nn^ 
able  to  find  anything  in  the  record  which 
tends  to  correct  the  error  nor  have  I  been 
able  to  ascertain  what  is  relied  on  to  render 
the  remark  harmless,  though  I  have  earn- 
estly sought  such  information  where,  if  It 
exists,  it  oug&t  to  be  found.  Tbe  danger  In 
that  remark,  coming  from  the  source  it  did, 
is  apparent  when  viewed  in  the  light  ot  the 
entire  Instruction,  a  small  portion  of  which 
has  been  quoted  in  the  opinion,  apparently 
"in  mitigation  of  damages": 

"Xou  are  the  exclnsive  jndges  of  the  credibfi- 
ity  of  the  witnesses  and  of  the  weight  to  be 
given  to  tbe  testimony  of  each  witness.  Ton 
may  take  into  consideration  the  interest,  bias, 
or  prejudice  of  any  witness,  if  such  interest, 
bias,  or  prejudice  exists,  the  probability  or  im- 
probability of  the  testimony,  and  any  and  all 
other  facts  and  drcnmstances  in  evidence  which 
in  your  judgment  would  add  to  or  detract  from 
the  credibility  of  tbe  witnesses  or  the  weight 
of  their  testimony.  If  there  is  a  conflict  in 
the  testimony  yoa  must  reconcile  it,  if  you 
can.  If  not,  yon  may  believe  or  disbelieve  any 
witness  or  witnesses,  according  as  you  may  or 
may  not  th^nk  them  entitled  to  credit.  If  you 
believe  that  a  witness  has  knowingly  testified 
falsely  as  to  any  material  matter,  you  are  at 
liberty  to  disregard  the  entire  testimony  of  such 
witness,  except  in  so  far  as  he  may  be  corrobo- 
rated  by  other  credible  evidence." 

By  tbe  erroneous  remark  the  presiding 
Judge  told  the  Jury  McGraw  showed  very 
strongly  he  "had  feeling  against  Klnzell," 
although  the  witness  had  testified  to  the 
contrary.  In  the  instruction  the  Jury  was 
told  it  might  take  into  consideration  the 
bias  and  prejudice  of  a  witness  as  a  fact 
which  would  tend  to  detract  from  ills  credi- 
bility, and  if  there  was  a  conflict  in  tbe  tes- 
timony, which  it  could  not  reconcile,  it 
might  believe  or  disbelieve  any  witness,  ac- 
cording as  It  might  think  him  entitled  to 
credit  Furthermore,  if  it  believed  a  wit- 
ness had  knowingly  testified  falsely  as  to 
any  material  matter  (and  the  Jury  was  in 
possession  of  the  views  of  his  honor  on  tbia 
point  with  respect  to  the  witness  M3cGraw), 
it  was  at  liberty  to  disregard  tbe  entire  tes- 
timony of  such  witness,  except  in  so  far  as 
he  might  be  corroborated  by  other  credible 
evidence.  The  Supreme  Court  of  Iowa,  in 
State  V.  PhUpot,  97  Iowa,  366,  66  N.  W.  730, 
said: 

"The  rule  seems  to  be  wen  settled  that  if  the 
Judge,  during  the  progress  of  the  trial,  makes 
remarks  in  the  presence  of  the  'Juty  which 
would  be  erroneous  and  prejudicial,  had  they 
been  embodied  in  the  formal  charge  given  by 
him  to  the  jury,  it  will  entitle  the  losing  party 
to  have  a  verdict  to  which  they  might  liave 
contributed  set  aside." 
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The  Texas  Conrt  of  Criminal  Appeals,  In 
Grlbble  v.  State,  210  S.  W.  215,  3  A  I*  K. 
1096,  said: 

"The  fact  that  a  statement  of  the  court  as 
to  the  importance  or  unimportance  of  testi- 
mony is  stated  from  the  bench  would  often 
make  it  no  less  hurtful  than  if  contained  in 
the  written  charge.  The  trial  judge  is  to  Ibe 
jury  the  Lord's  anointed;  his  language  and  his 
conduct  have,  to  them,  a  speciaj  and  peculiar 
weight." 

The  rale  with  respect  to  prejudicial  re- 
marks by  the  presiding  Judge  in  the  pres- 
ence of  tbe  Jury  may  be  gleaned  from  tbe 
following  quotations  from  the  opinions  of 
Justices  of  our  conrt  written  during  the 
quarter  of  century  last  past: 

"There  can  be  no  question  but  that  the  re- 
marks of  the  court  were  not  only  improper,  but 
were  manifestly  prejudicial  to  tbe  defendant, 
an'd  constitute  reversible  error."  State  v.  Tay- 
lor, 7  Idaho,  134,  61  Pae.  288. 

"It  is  a  well-settled  principle  that  trial  courts 
should  be  guarded  from  any  expression,  in  the 
presence  or  hearing  of  the  jury,  that  can  in  any 
way  be  construed  into  an  expression  of  their 
views  on  any  evidence  that  may  be  before  the 
jury."  State  t.  Shuff,  9  Idaho,  115,  72  Pac. 
664. 

"The  trial  court  must  avoid  remarks  that 
tend  to  give  to  the  jury  the  impression  that 
counsel  is  asking  foolish  questions  and  trifling 
with  the  court,  and  thus  create  prejudice." 
Nave  V.  McGrane,  19  Idaho,  111,  113  Pac.  82. 

"It  is  a  well-recognized  fact  that  Jurors  as 
a  rule  are  quick  to  discern  the  opinion  of  the 
trial  court  as  to  tbe  guilt  or  innocence  of  a  de- 
fendant, or  his  opinion  as  to  the  truthfulness 
of  a  witness,  and  if  a  juror  concludes  from  the 
act  or  suggestion  of  the  court  that  it  disbe- 
lieves a  witness,  it  is  sure  to  have  a  prejudicial 
effect  against  the  litigant  calling  the  witness, 
and  especially  is  this  true  where  public  feeling 
and  prejudice  run  rampant  against  a  defendant 
charged  with  a  horrible  crime."  State  v.  Clark, 
27  Idaho,  48,  146  Pac.  1107. 

Criticizing  the  conduct  of  a  trial  Judge  in 
discussing  in  his  Instructiona  the  credibility 
of  the  defendant  as  a  vrltness,  it  is  said: 

"We  think  the  better  rule  for  the  court  to 
follow  is  not  to  single  out  any  special  witness 
personally  and  burden  his  testimony  with  any 
suggestions  which  might  indicate  to  the  jury 
that  in  the  opinion  of  the  court  such  witness 
was  liable  to  testify  falsely.  •  •  •  And  the 
giving  of  such  instruction  cannot  he  regarded 
as  otherwise  than  erroneous."  State  v.  Rogers, 
30  Idaho,  269,  163  Pac.  912. 

Tbe  testimony  of  McGraw  contradicted 
that  of  respondent  as  to  the  speed  of  tbe 
train  and  as  to  what  the  latter  was  doing 
Just  prior  to  the  accident,  and,  if  believed, 
should  have,  and  almost  certainly  would 
bave,  prevented  tbe  verdict  complained  of. 

Since  those  responsible  for  the  foregoing 
opinion  bave  found  tbe  remark  of  the  pre- 
siding Judge  to  be  erroneous,  because  it  re; 


fleeted  (m  the  credlbtUty  of  the  witness  and 
detracted  from  the  weight  of  his  testimony, 
and  since  they  are  unable  to  find,  or  at  least 
to  point  out,  wherein  it  was  cured,  and  In 
view  <rf  the  importance  of  that  testimony,  It 
Is  safe  to  say  a  Justifiable  xeascxi  for  tbe 
cfflicluBlon  announced  does  not  exist. 

On  Petition  for  Behearlng. 

BUDGE,  J,  Upon  petition  for  rehearing 
our  attention  has  been  called  to  the  state- 
ment in  the  original  opinion: 

"That  the  amount  of  the  verdict  was  in  part 
the  result  of  passion  and  prejudice." 

Since  the  meaning  we  Intended  to  convey 
has  been  apparently  misunderstood,  we  de- 
sire to  add  that,  although  we  cannot  say 
that  the  rendition  of  the  verdict  In  favor  of 
respondent  was  the  result  of  passion  or 
prejudice,  bis  condition,  observed  by  the  Ju- 
ry during  the  exhibttion  of  his  person  at  the 
close  of  the  trial,  was  such  as  natnrally  to 
strongly  excite  the  sympathies  of  the  Jnry, 
and  the  verdict  was  doubtless  augmented 
as  a  result  thereof. 

Tbe  petition  for  rehearing  is  denied. 

MOBGAN,  a  J.,  and  BICB,  J.,  concur. 


DELAP  V.  LAWSON  et  al.     (No.  3056.) 

(Supreme  Court  of  Idaho.     May  26,  1920.) 

EvMsnea  sustaining  Judgment 

Evidence  examined,  and  held  sufficient  to 
support  tbe  findings  of  tbe  trial  court. 

Appeal  from  District  Court,  Ada  County; 
Chas.  P.  McCarthy,  Judge. 

Actl<m  by  Alex  Delap  against  Ola  Lawson 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

J.  B.  Good  and  S.  L.  Tipton,  both  of  Boise, 
for  appellant 
Mliott  &  Healy,  of  Boise,  for  respondents. 

BICE,  3.  This  is  an  action  upon  a  prom- 
issory note  in  which  Judgment  was  rendered 
for  the  defendants.  The  appeal  is  from  the 
judgment. 

The  appellant  makes  but  one  spedflcation 
of  error,  as  follows: 

"The  court  erred  in  rendering  judgment 
against  the  plaintiff;  the  same  not  being  sup- 
ported by  the  evidence  in  the  record." 

This  assignment  is  very  defective.  Cald- 
well V,  Wells,  16  Idaho,  459,  101  Pac  812; 
Newport  Water  Co.  v.  Kellogg,  31  Idaho,  574, 
174  Pac.  602;  Citizens'  Eight  of  Way  Co.  t. 
A.vers,  32  Idaho,  206,  179  Pac.  954 ;  Citizens' 
Ulght  of  Way  Co.  v.  Pollard,  32  Idaho,  212, 
ISO  Pac.  259. 
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The  evidence  contained  in  tlie  record  is 
conflicting.  There  Is  ample  evidence  to  sup- 
port the  findings  of  the  trial  court 

The  judgment  is  affirmed.  Costs  awarded 
to  respcHidents. 

MORGAN,  0.  J,  and  BUDGE,  J.,  concur. 


JOHNSON  et  al.  v.  STATE.    (No.  956&) 
(Supreme  C^onrt  of  Oklahoma.    May  25,  1920.) 

(Syttahiu  ty  the  Covrt.) 

Criminal  law  «=>!  130(2)— On  failure  to  (lie 
briefs,  appeal  will  be  dismissed. 
Where  time  has  been  allowed  within  wliich 
to  file  briefs  in.  this  court,  and  neither  party  to 
the  appeal  files  such  briefs  or  offers  any  excuse 
for  failure  to  file  the  same,  it  will  be  presumed 
that  the  appeal  has  been  abandoned,  and  the 
same  will  be  dismissed. 

Error  from  District  C3onrt,  Washita  C!oun- 
ty;   Thomas  A.  Edwards,  Judge. 

Proceeding  between  the  State  of  Okla- 
homa and  A.  H.  Johnson  and  others,  and 
from  the  Jndgment  Johnson  and  others  bring 
error.    Appeal  dismissed. 

Swan  O.  Burnett,  of  Pawhuska,  for  plain- 
tiffs in  error. 

A.  R.  Ash,  of  Ck>rdeU,  for  defendant  in  er- 
ror. 

BAILET,  J.  Petition  in  error  and  case- 
made  in  this  cause  was  filed  in  this  court 
on  Noveml)er  3,  1917.  The  cause  was  regu- 
larly assigned  for  hearing  and  submitted, 
and  on  the  20tb  day  of  January,  1920,  an 
opinion  filed  in  said  cause  dismissing  the 
same  toe  failure  to  file  briefs.  On  the  17tta 
day  of  February,  1020,'  on  showing  that  at- 
torneys In  said  cause  were  unaware  of  the 
assignment  of  the  cause  and  that  no  notice 
of  such  assignment  tiad  Veea  received  by 
them,  the  opinion  filed  was  withdrawn  said 
dismissal  was  set  aside,  and  the  attorneys 
allowed  IS  days  within  which  to  file  briefs. 
Although  the  time  allowed  for  filing  such 
briefs  has  IcAg  since  expired,  neither  party 
to  the  appeal  has  filed  a  brief,  or  offered  an 
excuse  for  failure  to  do  so.  Under  the  well- 
'establlsbed  role  and  practice  of  this  court, 
it  will  be  presumed  that  the  appeal  has  l)een 
abandoned,  and  the  same  will  be  dismissed. 

And  It  is  so  ordered. 

All  tbe  Justices  concur. 


KOI<EN 
P.) 
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TIGER  St  al.  V.  NOLEN  et  al.    (Ns.  9680.) 
(Supreme  Court  of  Oklahoma.   May  11, 1920.) 

(ByUahtu  hv  *he  Court) 

Indians  «=s27 (2)— District  courts  en  Jul^  6, 
1909,  might  partition  inherited  lands  of  mix- 
ed.blood  Indians. 
On  July  6,  1909,  the  district  courts  of  this 
state  had   jurisdiction  of  an  action  to  parti- 
tion inherited  lands  of  mixed-blood  Indians,  in- 
cluding minors,  and  were  authorized  to  decree 
a  sale  of  such  lands  if  found  to  be  incapable  of 
partition  by  the   commissioners  appointed   by 
said  courts. 

Error  from  District  Court,  Hughes  Coun- 
ty; Geo.  O.  Crump,  Judge. 

Action  between  Ewnab  J.  Tiger,  a  minor, 
by  Barney  Tiger,  his  guardian  and  next  of 
friend  and  Barney  Tiger,  against  James  M. 
Nolen  and  onotller.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

Diamond  &  Sherrow,  of  HoIdenvOle,  for 
plaintiff  in  error. 

Skinner  &  Bailey,  of  Holdenville,  for  de- 
fendants In  error. 

JOHNSON,  J.  It  was  stipulated  In  this 
case  as  follows: 

"The  defendants  in  error  filed  a  demurrer  to 
the  petition  of  the  plaintiffs  in  error,  and  upon 
said  demurrer  coming  on  for  bearing,  the  par- 
ties having  agreed  in  open  court  th^t  the  sole 
and  only  question  of  law  to  be  determined  by 
the  court  vaa,  whether  or  not  the  district  court 
could  partition  the  land  of  a  full-blood  Indian 
inherited  by  a  seven-eighths  blood  minor." 

This  stipulation  eliminated  from  the  case 
everything  as  stated  except  the  sole  question 
of  law,  "Whether  or  not  the  district  court 
of  this  state  could  partition  the  land  of  a 
full-blood  Indian  inherited  by  a  seven-eighths 
blood  minor."  This  court  has  recently  an- 
swered that  question  In  the  affirmative  In 
the  case  of  Salmon  et  al.  v.  Johnson  (No, 
9717)  189  Pac.  537,  in  an  opinion  by  Mr.  Jus- 
tice Rainey,  decided  at  the  present  term  and 
not  yet  officially  reported. 

The  question  of  law  decided  in  said  cause 
is  controlling  In  the  instant  case,  being  the 
identical  question  herein  Involved. 

Under  the  rule  of  law  announced  in  qause 
No.  9717,  and  the  authorities  Uiere  cited,  it 
Is  ordered  that  the  Judgment  of  the  trial 
court  be  affirmed. 

All  the  Justices  concur. 
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SIMON  V.  HINE  at  al.     (No.  9894.) 
(Saprem*  Conrt  of  OUahoma.    May  11, 1920.) 

(ByUabut  hy  ihe  Court.) 

1.  taoMllatloa  of  Instrument*  «=>35(l)  — 
Quieting  title  «=»30  (3)— Person  whose  status 
will  be  changed  necessary  party. 

In  an  action  for  the  cancellation  of  deeds 
and  to  remove  cloud  on  title  to  real  estate, 
every  person  whose  legal  or  equitable  status 
with  reference  to  the  real  estate  involved  will 
be  materially  changed  by  the  judgment  is  a 
necessary  party  to  the  suit 

2.  Reformation  of  Instruments  «=>33  —  Dead 
will  not  be  reformed  without  making  grantors 
parties. 

In  a  suit  (or  reformation  of  deed,  equity  in 
such  case,  not  knowing  the  interest  of  gran- 
tors, will  not  reform  such  deed  without  making 
the  grantors  parties  to  the  suit 

3.  Ouletlng  title  «i=344(2)— That  ono  claiming 
as  Innocent  pnreliasor  kaow  titio  was  la  UtU 
gatlOB  admlssiblo. 

In  an  action  to  remove  cloud  on  title,  where 
the  daim  of  one  of  the  title  holders  is  that  he 
was  an  innocent  purchaser  in  good  faith,  the 
/ecorda  of  a  former  trial  and  judgment,  which 
tend  to  show  that  such  party  had  notice  of  the 
condition  of  title  to  the  land,  and  that  it  was 
in  litigation,  and  that  he  was  a  necessary  party 
to  aoch  former  action,  are  competent  evidence, 
material  to  the  issue,  to  exdnde  which  is  error. 

Brror  from  District  Oourt,  Semtnole  Ck>iui- 
ty ;  C.  Guy  Cutllp,  Judge  pro  tem. 

Action  by  Polly  Simon  against  T.  S.  Hlne 
and  others  to  cancel  deeds  and  to  quiet  title, 
with  crosa-petitlon  by  defendant  Hlne.  Judg- 
ment for  defendant  Hine,  reforming  a  deed 
as  prayed  by  him  and  plaintiff  appeals.  Be- 
versed  and  remanded. 

J.  A.  Baker,  of  Wewoka,  for  plaintiff  In 
error. 

Davis  &  Patterson,  of  Wewoka,  for  defend- 
ants In  error. 

\ 
•    HABBISON,  3.    This  was  a  suit  for  the 
cancellation   of  certain  deeds  and  for  re- 
moval of  cloud  on  title  to  real  estate. 

Polly  Simon  was  a  Seminole  freedman, 
duly  enrolled  and  received  her  allotments  as 
such.  She  bad  two  sons,  Ous  Island  and 
Pilot  Island,  by  a  former  husband,  whose 
name  was  Harry  Island.  The  two  sons  were 
likewise  enrolled  as  Seminole  freedmen  and 
received  allotments  as  such.  Pilot  Island's 
allotment  comprised  the  W.  ^  of  the  S.  E. 
^,  and  the  S.  E.  %  of  the  S.  E.  %  of  sec- 
tion 24,  township  9  N.,  range  7  E.  I.  M.  He 
died  December  23,  1906,  at  the  age  of  16 
years.  The  title  to  his  said  allotment,  It  is 
claimed,  passed  to  his  mother,  Polly  Simon, 
as  sole  heir  of  bis  estate,  and  this  suit  grew 
out  of  transactions  involving  a  conveyance 


(tf  his  allotment  within  a  few  days  after  bis 
death.  On  the  next  day  after  bis  death  his 
mother,  Polly  Simon,  drove  Into  the  town  of 
Wewoka  to  get  a  cofln  and  shroud  In  which 
to  bury  him,  and  went  to  the  store  of  C.  S. 
Crouch,  a  dealer  in  coffins,  etc.,  and,  not 
having  the  money  to  pay  for  same,  edie  sought 
to  sell  a  farm  lease  ba  40  acres  of  her  de- 
ceased son's  allotment.  Mr.  Grouch  Inform- 
ed her  that  he  was  not  dealing  In  lands,  but 
knew  a  man  who  was ;  his  name  being  James 
E.  Foreman.  So  Grouch  and  one  Dennis  Cy- 
rus saw  Foreman  and  brought  him  down  to 
Crouch's  store,  whereat  an  agreement  was 
reached  that  Polly  Simon  would  convey  to 
Foreman  some  kind  of  a  right  to  the  deceas- 
ed minor's  allotment,  and  Foreman  would 
pay  for  the  coffin. 

Polly  Simon  claims  in  her  petition  herein, 
and  so  testifled,  as  shown  by  the  record  here- 
in, that  the  agreement  was  that  she  would 
convey  to  Foreman  a  5-year  farm  lease  on 
40  acres  of  the  allotmoit  in  consideration 
for  which  Foremtm  was  to  pay  for  the  coffin 
and  shroud,  which  cost  $30,  and  for  some 
groceries,  which  amounted  to  something  over 
$2.50.  Some  yeara  later  she  discovered  that 
what  she  understood  to  be  a  five-year  lease 
on  40  acres  had  devtioped  Into  two  warranty 
deeds  to  the  entire  120«cre  allotment,  and 
the  decision  In  this  case  turns  upon  the  ques- 
tion whether  she  Intended  to  execute  a  lease 
on  40  acrea  of  the  allotment,  or  that  she 
intended  to  execute  a  warrant  deed  to  the 
entire  120-acre  allotment,  for  the  price  of  the 
coffin  and  the  few  groceries  she  received. 
She  claims  that  she  executed  a  lease,  and 
that  the  lease  was  the  only  Instrument  of 
any  kind  that  she  ever  executed  to  Foreman, 
and  that  the  deeds  In  question  are  absolute 
forgeries.  The  defendant  claims  that  the 
deeds  are  genuine,  and  that  she  understood 
them  to  be  warranty  deeds  at  the  time  she 
executed  them.  One  of  said  deeds  purports 
to  have  been  executed  and  acknowleged  by 
her  on  the  day. she  obtained  the  coffin,  and 
the  other  deed  to  the  same  land  was  execut- 
ed two  days  later,  December  26th,  by  Polly 
Simon  and  her  husband,  Jack  Simon.  Polly 
Simon  denies  emphatically  that  she  signed 
any  Instrument  on  the  day  she  obtained  the 
coffin,  for  the  reason  that  that  was  Sunday, 
and  It  was  agreed  that  the  coffin  would  not  be 
paid  for  on  that  day,  but  that  she  and  her 
husband.  Jack  Simon,  would  come  In  on  the 
day  after  Christmas  and  sign  a  lease. 

Defendant  claims  that  on  the  day  she  got  , 
the  coffin  she  went  before  M.  A.  Fowler,  a 
notary  public,  and  at  his  office  and  in  his 
presence  signed  and  acknowledged  the  deed. 
She  denied  that  she  knew  Fowler,  and  denied 
that  she  had  gone  to  his  office  on  that  day. 
She  claims  that  on  Wednesday,  after  Christ- 
mas, she  and  her  husband.  Jack  Simon,  came 
into  Wewoka  to  sign  the  lease,  and  did  sign 
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the  lease  in  qnestloii  In  a  ttotsA  In  Wewoka.  I  wblch  invoked  tbe  equity  powers  of  the  court 
Defendant  claims  that  she  and  her  hus-   Brery  person,  whose  legal  or  equitable  status, 


band  on  that  day  signed  and  acknowledged 
the  tnstmment  In  question  before  a  notary 
public  by  the  name  of  Jeffreys,  and  that  such 
instrument  was  a  warranty  deed  to  all  of  Iter 
deceased  son's  120-acre  allotment  to  James  Vi. 
Foreman.  Now  the  defendant  hM«in,  T.  S. 
Bine,  claims  title  through  a  quitclaim  deed 
from  James  A.  Foreman  and  wife  and  from 
other  sources,  not  material  to  the  dedslve 
question  involved. 

I>uring  the  trial  it  was  discovered  that  the 
deed  executed  to  Foreman  by  Polly  Simpn 
alone,  and  also  the  deed  executed  to  the 
same  party  by  Polly  Simon  and  her  husband, 
both  included  40  acres  of  Polly  Simon's  indi- 
vidual homestead  allotment  from  the  govern- 
ment, the  same  being  tbe  N.  E.  %  of  the  S. 
E.  )4  of  section  24,  township  9,  range  T,  and 
did  not  include  40  acres  of  the  deceased 
minor's  allotment,  the  same  being  the  S.  B. 
%  of  the  S.  E.  %  of  said  section,  whereupon, 
over  the  objection  of  Polly  Simon,  defendant 
Hlne  was  i)ermltted  to  amend  his  cross-peti- 
tion, to  show  that  the  misdescription  was  a 
mutual  mistake,  and  asked  leave  to  reform 
it.  Previous  to  this,  however,  and  during  the 
proceedings,  Polly  Simon  had  asked  permis- 
sion to  make  her  husband.  Jack  Simon,  a 
party  to  the  suit,  which  permission  was  de- 
nied by  the  court. 

The  finding  and  judgment  of  the  court 
were  in  fitvor  of  defendant  T.  S.  Hine,  hold- 
ing that  the  deeds  in  question  were  valid, 
and  further  ordering  that  the  deed  be  re- 
formed in  accordance  with  Hine's  amended 
cro6»i?etitlon ;  that  is,  by  leaving  out  Polly 
Simon's  40  acres,  which  was  included  in  the 
deed,  and  taking  in  the  son's  40  acres,  which 
liad  been  left  out 

The  case  is  brought  here  upon  an  assign- 
ment of  seven  separate  errors.  The  first  in 
effect  assails  the  sufficiency  of  the  evidence; 
the  second,  that  Jack  Simon  should  have  been 
made  a  party;  the  third,  in  effect  to  the 
same  question  as  the  first;  the  fourth,  to 
the  some  point  in  effect  as  the  second;  the 
fifth,  to  the  rejection  of  records  of  a  former 
trial,  involving  the  same  land,  as  evidence: 
the,  sixth,  that  the  court  erred  in  holding  T. 
8.  Hine  not  bound  by  the  Judgment  in  the 
former  suit;  the  seventh,  that  the  court 
erred  in  finding  that  "Polly  Simon  was  the 
mother  of  decease<^  Pilot  island,  and  as  such 
Inherited  an  undivided  one-half  Interest  in 
his  estate,"  and  then  proceeding  to  award 
the  whole  title  to  T.  S.  Hine. 

From  tbe  record  in  the  case  it  becomes 
unnecessary  for  this  court  to  weigh  tbe  evi- 
dence and  decide  whether  the  Judgment  of 
the  trial  court  was  against  the  clear  weight 
of  the  same. 

[1, 21  As  to  the  second  error  assigned,  it  is 
our  Judgment  that  Jack  Simon  was  a  neces- 
sary party  to  the  suit    This  was  a  suit 


with  reference  to  the  real  estate  involved, 
would  be  materially  changed  by  the  Judg- 
ment was  a  necessary  party  to  the  suit 
Section  4600,  Rev.  L.  1010;  M.  &  P.  Nat 
Bank  V.  Horton,  27  Okl.  689,  117  Pac  201; 
Burkett  V.  Lehman  Groc.  Co.,  8  Okl.  84,  56 
Pac.  858;  Lynch  v.  U.  S.,  13  Okl.  142,  73  Pac. 
1095;  Hellman  v.  Schneider,  75  IlL  422;  34 
Cyc.  067. 

Now,  Jack  Simon  was  the. husband  of  Polly 
Simon.  He  and  his  wife  resided  upon  the 
homestead  allotment  of  Polly  Simon,  and  had 
occupied  same  as  a  constitutional  homestead 
from  the  date  of  the  death  of  the  minor  son. 
Pilot  Island,  to  the  date  of  filing  this  suit 
November  12,  1916,  about  9  years.  Besides, 
he  was  one  of  the  grantors  in  the  deed  under 
which  Hine  claimed,  and  the  deed  under 
which  Hide  claimed,  until  the  court  decreed 
the  reformation  of  same,  involved  the  home- 
stead tract  upon  which  he  and  his  wife  re- 
sided. Besides  It  is  not  made  to.  appear  in 
the  record  that  he  Imd  no  rights  in  that  por- 
tion of  the  land  which  had  formerly  been 
the  deceased  minor's  allotment ;  at  any  rate 
he  was  one  of  the  grantors  in  the  deed,  and 
equity,  not  knowing  the  Interest  of  the  gran- 
tors, would  not  reform  a  deed  without  mak- 
ing the  grantors  parties  to  the  suit  Hellman 
V.  Schneider,  75  111.  422 ;  Oliver  v.  Cllffton, 
58  Ark.  187,  26  S.  W.  817;  Vanderbeck  v. 
Perry,  28  N.  J.  Eq.  367 ;   34  Cyc.  367. 

It  is  urged  by  the  defendant  in  error  that 
after  the  court  decreed  a  reformation  of  the 
deed,  by  which  reformation  the  tract  occu- 
pied as  a  constitutional  homestead  was  ex- 
cluded, be  was  not  a  necessary  party,  and 
cites  in  support  of  this  contention  authori- 
ties; but  it  must  be  borne  in  mind  that  the 
reformation  had  not  been  decreed  at  the 
time  Jack  Simon  asked  to  be  made  a  party. 
The  reformation  was  not  decreed  until  after 
the  testimony  was  all  in  and  the  case  argued 
and  closed;  hence  at  the  time  tbe  court  re- 
fused to  permit  Jack  Simon  to  be  made  a 
party  the  court  could  not  have  known,  nor 
did  any  one  else  know  at  that  stage  Qf  the 
proceedings,  that  such  a  decree  would  be  ren- 
dered, and  if  Jack  Simon  had  been  made  a 
party  to  the  suit,  thereby  rendering  his  tes- 
timony competent,  under  section  6050,  Rev. 
L.  1910,  the  decree  of  reformation  might  not 
have  been  rendered.  The  court  did  not  know 
what  Interest  he  had  In  the  land,  nor  what 
would  have  been  his  testimony  in  that  re- 
gard. Had  he  been  made  a  party  to  the  ac- 
tion and  been  permitted  to  testify,  be  might 
have  been  able  to  show  rights  in  the  premis- 
es and  his  testimony  might  have  been  such 
as  to  change  the  result ;  he  might  have  been 
able  to  explain  circumstances  left  imexplaln- 
ed  in  this  record  in  such  manner  as,  after 
full  consideration  of  aU  the  evidence  and  the 
circumstances  of  the  making  of  these  deeds 
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upon  which  defendant  Hlne  relied,  the  court 
would  not  have  decreed  the  reformation  of 
same.  It  was  therefore  error  not  to  permit 
him  to  he  made  a  party. 

[3]  As  to  the  fifth  error  assigned,  the  plain- 
tiff, Polly  Simon,  offered  the  records  of  a 
former  trial  and  Judgment  in  a  case  involving 
title  to  the  same  land.  These  records  were 
offered  for  the  purpose  of  showing  that  de- 
fendant T.  S.  Hine,  in  his  efforts  to  acquire 
title  to  this  land,  had  notice  of  the  condition 
of  the  title  and  was  not  an  Innocent  purchas- 
er in  good  faith;  that  he  had  acquired  title 
during  the  pendency  of  said  litigation,  and 
had  notice  thereof,  and  had  an  interest  there- 
in, and  should  have  heen  made  a  party  there- 
to. The  court  rejected  such  records  as  evi- 
dence, and  rejected  all  testimony  In  regard 
to  same.  These  records  and  the  testimony 
offered  by  plaintiff  were  material  on  the 
question  as  to  whether  Hlne  had  purchased 
without  notice.  Had  the  court  received  such 
records  and  analyzed  the  Issues  therein  made 
and  decided,  and  observed  what  land  was  in- 
volved In  the  controversy,  and  what  parties 
were  Interested  in  the  result  of  the  contro- 
versy, and  have  permitted  testimony  to  be 
offered  explanatory  thereof,  it  might  not  have 
concluded  that  Hine  was  an  innocent  pur- 
chaser without  notice  of  cloud  on  his  title  or 
adverse  claims  thereto.  Hence  it  was  error 
for  the  court  to  reject  such  evidence.  Mil- 
ler T.  Belvy  cm  Co.,  248  Fed.  83,  160  C.  C.  A. 
223;  Olencove  Co.  v.  Surety  Co.  (C.  C.)  114 
Fed.  978;  Am.  Bell  Tel.  Co.  v.  Nat.  Impt. 
Tel.  Co.  (C.  C.)  27  Fed.  663;  Harrod,  Guardi- 
an, V.  Burke,  76  Kan.  909,  92  Pac.  1128,  123 
Am.  St  Rep.  179;  Herman  on  Estoppel,  I 
186;  TUton  v.  Corfleld,  93  U.  S.  163,  23  I* 
Ed.  858. 

Having  reached  the  conclusions  above,  and 
being  of  the  opinion  that  they  constitute  re- 
versible error,  we  deem  It  imnecessary  to  de- 
cide the  other  errors  assigned,  or  to  weigh 
the  testimony  and  decide  whether  or  not  the 
Judgment  wds  clearly  against  the  weight  of 
the  evidence. 

The  Judgment  Is  reversed  and  cause  re- 
manded. 
• 

RAINBT,  C.  J.,  and  JOHNSON,  PITCH- 
FORD,  and  McNeill,  JJ.,  concur. 


HINES,  Director  General  of  Railroads,  et  al. 
V.  OLSEN  et  al.    (No.   10780.) 

{Supreme  Court  of  Oklahoma.    May  11,  1920. 
Rehearing   Denied   June   8,   1920.) 

(Utittabus  by  the  Court.) 

1.  Appeal  anit  error  Q=3«54( I)— General 
Judgment  will  not  be  reversed  if  having  a 
basis  In  any  one  of  several  grounds. 

Where  a  judgment  does  not  disclose  which 
of  several  grounds  it  is  based  upon,  but  is  gen- 


eral in  its  terms,  it  will  not  be  reversed  if  any 
one  of  such  gronnds  is  a  valid  basis  for  the 
judgment,  and  there  is  sufficient  evidence  to 
sustain  it  upon  such  grounds. 

2.  Evidence  «=94S7,  460(6)— Parol  evidence  is 
ooinpetent  to  explain  uncertain  bonadaries 
and  teohttical  terms  in  deed. 

In  a  deed  of  land  to  a  railway  company  for 
right  of  way,  where  the  language  used  in  de- 
scribing the  land,  as  to  location  ana  boundaries, 
is  uncertain,  and  malces  use  of  terms  not  com- 
monly understood,  parol  testimony,  for  the  par- 
pose  of  explaining  the  location  and  boundaries 
and  the  technical  meaning  of  terms  used,  is 
competent. 

3.  Appeal  and  error  ®=3lOI2(l)  — '  Judgment 
not  against  weight  of  evidence  not  disturbed. 

The  judgment  of  a  trial  court,  when  not 
against  the  clear  weight  of  evidence,  should 
not  be  disturbed  by  this  court. 

Appeal  from  District  Court,  Okmulgee 
County;   Mark  L.  Bozarth,  Judge. 

Action  for  injunction  by  Walker  D.  Hines, 
Director  General  of  Railroads,  and  the  St 
Louis  &  San  Francisco  Railway  (Company 
against  O.  H.  Olsen  and  another.  From  an 
order  dissolving  the  injunction,  and  dismiss- 
ing the  petition  therefor,  plaintiffs  appeaL 
AfBrmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A. 
Kleinschmidt  and  Fred  E.  Suits,  both  of  Ok- 
lahoma City,  fw  plaintiffs  in  error. 

Morgan,  Plnkston  &  Hepburn,  of  Henry- 
etta,  for  defendants  in  error. 

HARRISON,  J.  This  is  an  appeal  from  an 
order  dissolving  an  injunction  and  dismisa- 
ing  the  petition  therefor. 

The  plaintiffs  in  error.  Walker  D.  HineS, 
Director  General  of  Railroads,  who  was  made 
a  party  to  the  suit,  and  the  St  Louis  &  San 
Francisco  Railway  Company  obtained  a  tem- 
porary order,  restraining  defendants  in  er- 
ror from  interfering  with  plaintiffs  in  error 
in  the  construction  of  what  is  denominated 
a  spur  track  across  a  portion  of  lot  1,  block 

4.  Rich  Hill  addition  to  the  town  of  Henri- 
etta, Okl.  Olsen  and  his  wife  owned  lots 
1  and  2  in  said  block,  the  Frisco  Railway 
Company  owned  ia'  line  of  track  running 
diagonally  across  the  northeast  comer  of 
lot  1,  which  cut  off  a  small  triangular  tract 
on  the  northeast  corner  of  said  lot,  and 
sought  to  appropriate  said  triangular  tract 
to  its'  own  use  and  to  lay  thereon  some  ad- 
ditional spur  tracks.  Olsen  and  his  wife, 
claiming  said  corner  under  their  deed,  had 
the  railroad  employes  arrested,  whereupon 
the  railroad  company  obtained  said  tempora- 
ry order  in  the  district  court,  restraining 
Olsen  and  his  wife  from  interfering  with  the 
railroad  employes  in  their  work  upon  said 
corner. 

Upon  the  showing  made  in  the  petition  for 
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injonctlon  the  court  granted  a  temporary  re- 
straining order,  but  upon  final  hearing,  at 
wbich  oral  testimony  and  the  deeds  and 
plats  affecting  said  lots  were  Introduced  In 
evidence,  the  conrt  dissolved  the  temporary 
<H-der,  and  dismissed  the  railroad  company's 
petition,  and  from  such  action  the  railroad 
company  appeals. 

Plaintiffs  In  error  contend  that  the  gist  of 
the  case,  the  decisive  point  in  the  case,  is 
whether  a  deed  to  the  right  of  way  to  the 
railroad  company  by  a  Creek  allottee  of  re- 
stricted lands  must  be  approved  by  the  Sec- 
retary of  the  Interior  before  It  becomes  val- 
id. They  further  contend  that,  under  the 
Act  of  February  28,  1902  (32  Stat.  L.  43), 
and  known  as  "the  Enid  and  Anadarko  Rail- 
Way  Act,"  railroad  companies  were  author- 
ized to  obtain  deeds  for  right  of  way  across 
restricted  lands,  and  that  such  deeds  under 
the  provisions  of  said  act  were  valid  with- 
out the  approval  of  the  Secretary  of  the  In- 
terior. 

On  the  other  band,  it  is  contended  by  de- 
fendants in  error:  First,  that  such  a  deed 
Is  not  valid  without  the  approval  of  the  Sec- 
retary of  the  Interior ;  and,  second,  they  de- 
ny that  the  validity  of  such  a  deed  Is  the 
gist  of  this  case,  and  that  It  Is  Immaterial 
whether  the  railroad  company's  deed  to  Its 
right  of  way  was  valid  or  not,  for  the  rea- 
son that  said  deed  did  not  cover  nor  include 
any  portion  of  the  lots  involved  in  this  con- 
troversy ;  hence  its  validity  was  not  the  gist 
of  the  case.  Tbia  latter  contention.  It  la 
very  probable,  Is  the  view  taken  by  the  trial 
court,  and  constitutes  the  ground  upon 
wbich  the  temporary  order  was  dissolved 
and  the  petition  for  injunction  dismissed. 

[1,  2}  Ibe  Journal  entry  does  not  disclose 
specifically  the  grounds  upon  which  the 
court's  judgment  was  based,  but  the  question 
as  to  whether  or  not  the  railroad  company 
owned  any  portion  of  said  lots  under  its 
original  right  of  way  deed  was  made  an  is- 
sue in  the  trial,  and  both  record  and  oral 
testimony  were  Introduced  upon  such  issue, 
and  from  the  entire  record  of  the  testimony 
it  is  our  opinion  that  the  Issue  as  to  wheth- 
er the  railroad  company  had  any  title  to  any 
portlMt  of  said  lot  was  the  decisive  Issue  In 
the  case,  and  that  upon  the  testimony  Intro- 
dnced  the  order  and  Judgment  of  the  court 
would  have  been  Justified  If  based  upon  such 
grounds,  whether  specifically  so  stated  or  not 
(Dunltln  v.  Galloway,  7S  Okl.  125,  181  Pac. 
989;  Gorman  v.  Garlock,  179  Pac.  38; 
Shawnee  Ldfe  Ins.  Oa.  v.  WatUns,  53  Okl. 
188,  166  Pac.  181 ;  Tel.  Co.  v.  Best,  56  Okl. 
85,  166  Pac.  901),  and  that  It  was  immaterial 
whether  the  railroad  company's  original 
deed  to  the  right  of  way  across  the  Indian 
allotment  was  approved  by  the  Secretary  of 
the  Interior  or  not;  such  right  of  way  not 
Indnding  any  Bortlon  of  said  lot 

It  is  shown  by  the  record  that  the  land  in 
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the  deed  from  the  allottee,  Geo.  W.  Stidham, 

to  the  railroad  company  for  right  of  way,  is 

described  as  follows: 

"A  hundred  foot  strip  being  fifty  feet  on  each 
(dde  of  the  following  described  center  line  in 
the  southwest  quarter  of  the  northeast  quar- 
ter of  the  southeast  quarter  of  section  Mo. 
six  (6)  in  township  No.  eleven  (11)  north, 
range  thirteen  (13)  east,  in  the  said  Creek 
Nation,  Indian  Territory;  beginning  at  a  point 
on  the  present  spur  track  five  hundred  and 
twelve  feet  (512*)  south  from  the  head  block 
on  the  main  track  of  the  Frisco  R.  C.  said  head 
block  being  M.  P.  480.63;  thence  to  a  curve 
to  the  left  whose  radius  is  seven  hundred  and 
sixteen  and  8/10  (716.8')  feet  to  station  6  z 
14;  thence  southwest  to  a  tangent  to  the  east 
line  of  section  No.  six  (6)  at  station  14  x  10." 

It  also  appears  from  the  record  that  this 
deed,  though  executed  by  the  allottee  on  Sep- 
tember 16,  1902,  was  not  filed  for  record  un- 
til February  19,  1919,  some  time  after  pro- 
ceedings herein  were  Instituted. 

It  is  also  shown  by  the  record  that  on 
April  18,  1906,  the  allottee  and  his  wife,  Jen- 
nie, conveyed  the  entire  allotment,  less  the 
right  of  way,  to  the  Henrietta-  Goal  &  Mining 
Company  in  a  deed  describing  the  property 
conveyed  aa  follows: 

"The  northeast  quarter  of  the  southeast 
quarter,  less  4.26  acr^s  occupied  aa  right  of 
way  by  the  St.  Louis,  Oklahoma  &  Southern 
Railroad,  of  section  6,  township  11  north,  range 
13  east,  containing  115.44  acres,  more  or  less." 

This  deed  was  recorded  April  28,  1906. 

It  Is  also  shown  by  the  record  that  on  Au- 
gust 23,  1906,  the  Henrietta  Coal  &  Mining 
Oompany  platted  a  portion  of  the  land  con- 
veyed to  It  by  the  allottee  Into  town  lots, 
designated  and  filed  of  record  as  the  Rich 
HiU  addlUon  to  the  town  of  Henrietta,  Okl., 
and  that!  thereafter  the  lots  in  .qnesttbn 
were  conveyed  to  one  Joe  Anthony,  and  sub- 
sequently conveyed  by  Joe  Anthony  to  the 
defendants  in  error  here. 

The  record^  plat  of  said  addition  shows 
a  spur  track  of  the  Frisco  railroad  running 
diagonally  across  a  portion  of  said  addition 
and  across  the  lots  in  question,  and  said 
plat  also  reserves  a  25-foot  right  of  way, 
that  is  12^^  feet  on  each  side  «f  the  center 
of  said  spur  track  to  the  railroad  company, 
and  the  deed  to  Joe  Anthony  to  the  lots 
herein  and  the  deed  to  same  from  Joe  An- 
thony to  defendants  In  error  herein  were 
each  made  subject  to  said  25-foot  right  of 
way,  as  shown  by  the  record  plats  on  file. 

The  defendants  In  error  herein  disclaimed 
any  rights  In  or  to  said  25-foot  right  of  way, 
but  did  claim  the  triangular  tract  cut  off  on 
the  northeast  corner  of  lot  1  and  not  includ- 
ed In  said  25-foot  right  of  way. 

[S]  There  was  testimony  to  the  effect  that 
the  right  of  way  conveyed  by  the  allottee  to 
the  railroad  company  as  evidenced  by  the 
deed  thereto  did  not  touch  nor  include  any 
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portion  ot  tbe  lots  in  controversy',  and  tlda 
testimony  being  competent  for  the  reason 
that  tbe  allottee's  deed  to  the  railway  com- 
pany was  not  dear  as  to  the  exact  location 
and  boundaries  of  the  right  of  way  convey- 
ed, and  made  nse  of  descriptive  terms  not 
generally  understood  (Vamer-Collins  Hard- 
ware Co.  V.  New  Milford  Security  Co.,  49 
OM.  613,  163  Pac.  607;  Eoff  T.  liSlr,  163 
Pac.  516),  was  sufficient  evidence  on  this 
point  to  warrant  the  court  In  cimcluding 
that  the  railroad  company  had  no  right  to 
any  portion  of  the  lots  In  question  by  reason 
of  Its  deed  from  the  allottee,  and  that  If  It 
had  any  right  to  any  portion  of  said  lots, 
such  rlj^t  was  acquired  by  cession  or  other- 
wise from  the  mining  company  as  shown  by 
the  recorded  plat  of  said  addition  showing 
the  railroad  company  to  have  a  right  to  the 
25-foot  right  of  way  across  said  lots  for  « 
switch  track,  and  warranted  in  further  c(m- 
cludlng  that  the  owners  of  the  lots  were 
precluded  from  any  rights  to  said  25-foot 
right  of  way,  not  l)ecause  of  the  deed  from 
the  original  aUottee  to  the  railway  company, 
but  because  their  deed  to  the  lots  was  made 
subject  to  said  25-foot  right  of  way,  and  for 
the  further  reason  that  they  disclaimed  any 
right  to  said  25-foot  right  of  way.  Hence 
the  conclusion  of  the  court,  not  being  against 
the  clear  weight  of  the  evidence,  should  not 
be  disturbed.  Smith  v.  Skelton,  163  Pac. 
268;  Thomas  v.  Halsell,  164  Pac.  45&  The 
Judgment  is  therefore  affirmed. 

BAINBY,  O.  J.,  and  JOHNSON,  PITCH- 
FORD,  McNBILL,  BAILBT,  RAMSBX.  and 
KANB,  JJ.,  concur. 

HIQ6INS.  J.,  not  sitting. 


MARTIN  V.  STATE.    (No.  A-3467.) 

(Grimiiial  Court  of  Appeals  of  Oklahoma. 
Hay  29.  1920.) 

(SyOdbul  by  Eittoriat  Staff.) 

Criminal  law  «s>  1 182— Without  brief,  appear- 
aneo,  or  revorslbia  error,  oonvlction  affirmed. 
Where  petition  in  error  and  case-made  were 
filed  in  Criminal  Court  ot  Appeals  and  there 
1b  no  brief  for  plaintiff  in  error  or  any  appear- 
ance to  orally  argue  the  case  at  its  admission, 
and  on  examination  of  the  pleadings,  instruc- 
tion. Judgment,  and  sentence,  the  court  finds  no 
prejudicial  error  authorising '  a  reversal,  the 
judgment  will  be  affirmed  under  Criminal  Court 
of  Appeals  Bule  9  (165  Pac.  x). 

Appeal  from  District  Court,  Craig  County ; 
Bmest  B.  Hughes,  Judge. 

John  Martin  was  convicted  of  the  crime-  of 
manslaughter  in  the  first  degree  and  sen- 
tenced to  serve  a  term  of  35  years  In  the  state 
penitentiary,  and  he  appeals.    Affirmed. 


Riddle,  Bennett,  WVaaa  ft  MltCheU,  of  Tln- 
Ita,  for  plaintur  In  eiror. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Plaintur  In  error  was  con- 
victed of  the  crime  of  manslaughter  In  the 
llrst  degree,  and  his  punishment  fixed  as 
above  stated.  Judgment  rendered  on  May  25, 
1918, 

This  appeal  has  been  pending  In  this  court 
since  Octol)er  6,  1018.  No  brief  has  been 
filed  In  behalf  of  plaintifT  in  error,  and  no  ap- 
pearance was  made  to  orally  argue  the  cause 
at  the  time  same  was  submitted. 

Rule  9  of  this  court  (166  Pac.  x)  provides: 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examine  the  pleadings,  the 
instmctiona  of  the  court  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 
and  if  no  prejudicial  error  appears,  will  affirm 
the  judgment." 

After  an  examination  of  the  pleadings,  the 
instructions  of  the  court,  and  the  Judgment 
and  sentence,  the  court  finds  that  no  prejudi- 
cial error  occurred  sufficient  to  authorize  a 
reversal  of  this  Judgment,  and  the  same  Is 
therefore  affirmed. 


MITCHELL  V.  STATE.    (No.  A-3433.) 

(Criminal  Court  ot  Appeals  of  Oklahoma. 
June  14.  1920.) 

(Byttatua  by  tke  Oourt.) 

Criminal   law  «=3l086(l3)— Where  trameript 

of  reoonl  or  oaso-mado  contains  no  oopy  of 

Judgment  below  the  appeal  will  bo  disnissed. 

Where  an  appeal  is  taken  from  an  alleged 

judgment  of  conviction,  and  the  transcript  of 

the  record  or  case-made  contains  no  copy  of 

the  Judgment  of  the  trial  court,  this  court  does 

not  acquire  jurisdiction  of  the  appeal,  and  such 

an  appeal  will  be  dismissed. 

Appeal  from  District  Court,  Carter  Oonn- 
ty ;  W.  F.  Freeman,  Judge. 

Jesse  Mitchell  was  convicted  of  assault 
with  a  dangerous  weapon,  and  he  appeals. 
Appeal  dismissed,  and  cause  remanded. 

Champion  &  George,  of  Ardmore.  for  plain- 
tifl  in  error. 
S.  P.  Freellng,  Atty.  Gen.,  for  the  State. 

DOYIiB,  P.  J.  The  plalntlil  in  error,  Jesse 
Mitchell,  was  convicted  in  the  district  court 
of  Carter  county  upon  an  Infommtlon  charg- 
ing that  In  said  county,  on  or  about  tlie  12th 
day  of  January,  1918,  he  did  then  and  there 
willfully,  unlawfully,  and  f elonlondy  make  an 
assault  by  shooting  at  and  against  the  body 
of  one  Manuel  WlUlams,  with  a  pistol  with 
the  unlawful  and  felonious  intent  to  dO'greit 
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ttodily  barm,  and  his  punidlment  was  fixed  at 
confinefment  in  the  ooanty  Jail  for  a  period  of 
tits  moidlts.  To  rererse  the  oonviotlon  a  pe- 
tition in  6rror  with  case-made  were  filed  In 
this  court  oa  August  IS,  1918. 

Tie  Attorney  General  has  filed  a  motion  to 
dlsmlsa  beeanse  there  is  no  judgment  or  copy 
of  Judgmoit  contained  in  the  record. 

The  caae-nade  contains  a  copy  of  the  ver- 
dict, the  motion  tot  a  new  trial,  and  the  or- 
der of  the  court  overmllng  the  same.  Tlien 
appears  the  following  recital: 

"And  thereupon  th*  defendant,  in  opeil  court, 
gave  notice  of  appeal,  and  thereupon  the  judg- 
ment and  eentence  of  the  court  was  pronounced 
against  said  defendant  in  conformity  with  the 
verdict  of  the  jury  rendered  in  said  cause." 

This  is  the  only  reference  In  the  record 
which  shows  the  rendition  of  any  Judgment 
of  conviction,  and  in  itself  is  a  mere  recital 
of  the  .fact  that  a  Judgment  had  been  render- 
ed. The  case-made  does  not  contain  a  Jour- 
nal entry  of  Judgment  or  a  copy  thereof.  By 
numerous  decisions  of  this  court  it  is  held 
that  when  an  appeal  is  taken  from  an  alleg- 
ed Judgment  of  conviction,  and  the  transcript 
of  the  record  or  case-made  contains  no  copy 
of  the  Judgment  of  conviction,  such  record  or 
case-made  presents  no  question  to  this  court 
for  its  determination,  and  the  appeal  will  be 
dismissed  for  want  of  Jurisdiction.  McLel- 
lan  V.  State,  2  Okl.  Cr.  633,  103  Pac.  876; 
Loyd  V.  State,  12  OkL  Or.  82,  161  Pac.  1190; 
Harjoe  v.  State,  14  OkL  Cr.  187, 189  Pac.  659. 

Inaamoch  as  the  case-made  does  not  con- 
tain a  copy  of  the  Judgment  appealed  from, 
we  are  of  the  <^nion  that  this  court  is  with- 
out Jurisdiction  to  consider  the  appeal.  The 
motion  to  dismiss  the  appeal  is  therefore  sus- 
tained, and  the  attempted  appeal  herein  is 
dismissed,  and  the  cause  remanded  to  the 
tower  court 

ABMSTBONO  and  MATSON,  JJ.,  concur. 


SMART   V.  STATE.    (No.    A-3453.) 

(Criminal  Court  of  Appeals  of  C&Iahoma. 
May  22,  1920.) 

(BylldtHu  ly  Sditorial  Staff.) 

I.  latoxtoatlng    Llqaors   «s>223(4)— Pnof   as 

ta  points  betwaes  which  liquor  was  ooaveyed 

held  not  at  varlanoe  with  alleBatlons. 

Where  an  information  alleged  certain  points 

«f  intersection  of  certain  sections  of  land  in 

the  county  as  the  points  from  which  and  to 

which  the  Hqnor  was  conveyed,  and  the  evidence 

rtiowed  that  the  confusion  of  the  prosecuting 

witness  as  to  the  section  nnmbers  was  removed 

later  in  his  examination,  and  where  the  record 

evidence   supported   the   sllegations,   the  jury 

might   conclude    therefrom    that    such    points 
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wer*  those  charged,  so  that  there  was  no  mate- 
rial variance. 

2.  Criminal  law  «s>4l3(l)->Der«itdanf«  self- 
•srving  deoiaratlon,  formina  no  part  of  res 
Bsata-  Inadmlsslbls. 
Tlie  ezdusion  of  defendant's  proof  by  the 
prosecuting  witness  that  defendant  had  stated 
to  the  witness  about  an  hour  before  his  arrest 
that  he  had  purchased  the  whislcy  and  alcohol 
in  Missouri  and  was  transporting  it  thence  mto 
the  county  when  apprehended  was  proper,  be- 
cause it  was  an  attempt  to  prove  defendant's 
self-serving  declaration,  forming  no  part  of  the 
res  gestae  of  the  crime. 

Appeal  from  County-  Court,  Rogers  OoDOr 
ty ;  Edward  Jordan,  Judge. . 

B.'  Ii.  Smart  was  convicted  of  unlawfully 
conveying  intoxicating  liquors  and  he  ap- 
peals.   Afllrmed. 

Jennings  &  Hall,  of  Gburemore,  for  plain- 
tlflt  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Is  an  appeal  from 
the  county  court  of  Rogers  county,  Okl., 
wherein  the  defendant  was  convicted  of  un- 
lawfully conveying  certain  intoxicating  liq- 
uors, to  wit,  108  quarts  of  whisky  and  20 
gallons  of  alcohol,  from  one  place  within 
said  county  to  another  place  thca%ln,'and  his 
pnnlslunent  fixed  at  imprisonment  In  the 
county  Jail  for  a  pcfiod  of  60  days,  and  to 
pay  a  fine  of  $100. 

[1]  It  is  first  alleged  that  there  is  a  mate- 
rial variance  between  the  allegations  in  the 
information  as  to  the  particular  points  from 
which  and  to  which  the  said  Intoxicating 
liquors  were  alleged  to  have  been  conveyed 
and  the  proof  adduced  upon  the  trial  as  to 
such  points. 

The  Information  alleged  certain  points  of 
intersection  of  certain  sections  of  land  iii 
said  Rogers  county  as  the  points  from  which 
and  to  which  said  conveyance  was  made, 
and  the  evidence  in  the  record  discloses  that 
the  prosecuting  witness  was  at  first  some- 
what confused  as  to  the  section  numbers,  but 
later  in  his  examination,  whatever  confusion 
at  first  arose  In  his  mind  was  cleared  up, 
and  there  is  evidence  In  the  record  support- 
ing the  allegations  contained  In  the  ii)for- 
mation  as  to  the  particular  points  from  which 
and  to  which  the  said  intoxicating  Uquors 
were  conveyed  by  the  defendant,  and  the  Ju- 
ry was  authorized  to  reasonably  conclude 
from  such  evidence  that  such  points  were 
the  Identical  points  charged  In  the  informa- 
tion. 

[2]  It  Is  also  contended  that  the  court 
erred  In  refusing  to  permit  the  defendant  to 
prove,  both  by  cross-examination  of  the  pros- 
ecuting witness  and  later  when  said  witness 
was  called  as  a  witness  in  behalf  of  the  de- 
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fendant,  that  tbe  defendant  bad  stated  to 
such  witness,  about  one  hour  after  he  was 
arrested,  that  he  bad  purchased  the  said 
whisky  and  alcohol  In  Webb  City,  Mo.,  and 
was  in  the  act  of  transporting  it  from  that 
place  into  Rogers  county,  Okl.,  at  the  time 
he  was  apprehended. 

This  evidence  was  properly  excluded  by 
the  court,  even  should  it  be  considered  ma- 
terial in  defense  of  this  prosecution, .  which 
we  do  not  decide,  for  the  reason  that  it  was 
nothing  more  than  an  attempt  to  prove  a 
self-serving  declaration  on  the  part  o£  the 
defendant,  made  about  an  hour  after  he  was 
flrst^  arrested,  and  fi>rming  no  part  of  the 
res  gestae  of  the  crime. 

For  the  'reason^  stated,  the  judgment  of 
conviction  is  affirmed. 


SHERWOOD  V.  STATE.     (No.  A-3275.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 
29,  1920.) 

(Bullahut  (V  editorial  BtaffJ 
Criminal   law   «=»I086(I3)— Whare  traasorlpt 
contains   no  copy  of  Judgment  appeal  dis- 
missed. 
Where  an  appeal  is  taken  from  an  alleged 
jadgment  of  conviction,  and  the  transcript  of 
.the  record  or  cage  made  contains  no  copy  of 
the  judgment,  such  record  or  case  made  pre- 
sents no   questions  for  determination  by  the 
Criminal  Court  of  Appeals,  and  the  appeal  will 
be   dismissed  for  want  of  jurisdiction. 

Appeal  from  County  Court,  Payne  Coun- 
ty;  Wllburforce  Jones,  Judge. 

John  Sherwood  was  convicted  of  a  viola- 
tion of  the  prohibitory  liquor  laws,  and  he 
appeals.    Appeal  dismissed. 

John  Adams,  of  Guthrie,  and  W.  R.  Taylor, 
■'of  Oklahoma  City,  for  plaintiff  In  error. 

8.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Aast  Atty.  Gen.,  for  the  State. 

PBB  CURIAM.  John  Sherwood  was  con- 
victed in  the  county  court  of  Payne  county 
on  an  information  charging  him  with  un- 
lawfully conveying  certain  whisky  from  a 
place  unknown  In  Payne  county  to  another 
place  in  said  county,  to  wit,  a  point  on  the 
public  highway  in  the  southeastern  part  of 
the  city  of  Cushing.  The  i>etition  in  error 
redteis  that  judgment  was  rendered  against 
the  plaintiff  in  error  on  the  2oth  day  of  Feb- 
ruary, 1918,  and  there  is  a  recital  in  the 
minutes  of  the  clerk  of  the  trial  court  to  the 
effect  that  the  court  ordered  that  the  defend- 
ant be  confined  in  the  county  jail  for  a  pe- 
riod of  60  days  and  that  he  pay  a  fine  of 
$100  and  costs.    Tbe  appeal  is  by  transcript 


of  the  record,  and  the  record  before  ns  con- 
tains no  copy  of  any  Jadgment  as  rendered 
In  the  court  below  from  which  an  appeal 
could  be  taken. 
This  court  has  repeatedly  held: 

"When  an  appeal  is  taken  from  an  alleged 
judgment  of  conviction,  and  the  transcript  of 
the  record  or  case-made  contains  no  copy  of 
the  judgment  of  ooaviction,  scteb  record  or 
case-made  presents  no  question  to  this  court 
for  its  determination,  and  the  appeal  will  l>e 
dismissed  for  want  of  jurisdiction."  Barjo 
V.  State,  14  OH.  Cr.  18T,  169  Pac.  659;  Lloyd 
V.  State,  12  Okl.  Cr.  82,  151  Pac.  1190:  Fow- 
ler V.  State,  11  Okl.  Cr.  167,  143  Pac  668; 
Dansby  v.  State,  7  Okl.  Cr.  496.  124  Pac. 
328;  Allen  v.  State,  6  Okl.  Cr.  665,  118  Pac 
1102;  Bradford  v.  State,  3  Okl.  Cr.  807,  106 
Pac.  535;  MoUUan  v.  State,  2  Okl.  Cr.  633, 
103  Pac.  876. 

For  the  reason  that  the  transcript  does 
not  contain  a  copy  of  the  jadgment  appealed 
from,  we  are  of  opinion  that  this  court  is 
without  Jurisdiction  to  consider  the  appeal, 
and  for  such  reason  thfe  appeal  is  dismissed. 


YOUNO  V.  STATE.     (No.  A-343f.) 

(Criminal  Court  of  Appeals  of  Oklahoma.   June 
8,  1020.) 

(SifUabut  ly  the  Court.) 

EvMeaoe  sastainliiff  oonvlctloi  of  graad  taroany. 
In  a  prosecution  for  grand  larceny,  evidence 
examined  and  held  sufficient  to  sastain  the  con- 
viction. 

Appeal  from  District  Court,  Washita 
Coupty;  .Thomas  A.  Edwards,  Judge. 

Walter  Young  was  convicted  of  grand  lac- 
ceny  and  he  appeals.    Affirmed. 

Swan  C.  Burnette,  of  Pnwhuska,  for  plain- 
tiff in  error. 

The  Attorney  General  and  W.  C.  Hall. 
Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  the  district  court  of  Washita  coun- 
ty rendered  upon  a  verdict  finding  plaintiff 
in  error,  Walter  Young,  guilty  of  grand  lar- 
ceny as  charged  in  the-  information  and  fix- 
ing bis  punishment  at  confinement  in  the 
state  reformatory  at  Granite  for  a  period  of 
18  months.  The  petition  In  error  with  case- 
made  was  filed  in  this  court  on  August  12, 
1918,  and  no  brief  has  been  filed  and  no 
appearance  made  on  behalf  of  plaintiff  in 
error  in  tiiis  court  The  cause  was  submit- 
ted on  the  record". 

The  errors  assigned  question  the  sufficien- 
cy of  the  evidence  to  support  the  verdict. 
The    information    chaif^es    the   larceny    of 
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aboot  600  ixmcds  of  cotton  of  the*  value  of 
SSO,  tbe  personal  iiropert;  of  J.  M.  Harclesty. 
After  a  careful  examination  of  tbe  record 
and  tbe  evidence  we  reacb  tbe  conduslon 
tbat  tbe  evidence  is  amply  sufficient  to-  sus- 
tain tbe  convlctioa,  and  tbat  no  sucb  error 
was  committed,  if  any  at  all,  as  would  Jus- 
tUy  a  reversal  of  tbe  conviction. 
Tbe  Judgment  is  tberefore  affirmed. 

ABHSTBONG  and  MATSON,  JJ.,  concur. 


CRABTREE  v.  STATE.    (No.  A-35t4.) 

(Criminal  Conrt  of  Appeals  of  OUaboma, 
June  14,  1920.) 

(Syllabus  ly  the  Court) 

Homicide  «=»343  —  Plaintiff  in  MTor  cannot 
oomplain  tiMt  the  Jury  were  too  lenient  In 
fixing  punishment. 

In  a  prosecotion  for  assault  with  intent  to 
kill  by  shooting  with  a  pistol,  the  record  re- 
viewed, and  held,  that  plaintiff  in  error  had  a 
fair  trial  and  was  properly  convicted. 

Appeal  from  District  Court,  Gberokee 
County;  John  H.  Pitcbford,  Judge. 

Mat  Crabtree  was  convicted  of  assault 
with  intent  to  kill,  and  be  appeals.    Affirmed. 

Bruce  L.  Keenan,  of  Tablequab,  and  W.  J. 
Crump,  of  Muskogee,  for  plaintlCC  in  error. 

The  Attorney  General  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  tbe  State. 

DOTLE,  P.  J.  Tbe  plaintiff  in  error.  Mat 
Crabtree,  was  tried  on  an  information  charg- 
ing tbat  in  Cherokee  county,  on  or  about  tbe 
25tb  day  of  June,  1918,  be  did  Sboot  and 
woimd  with  Intent  to  kill  one  3.  R.  Cannon. 
The  Jury  found  bim  guilty  of  assault  with  in- 
tent to  kill  as  charged  in  the  Information 
and  fixed  tbe  term  of  bis  imprisonment  in 
the  penitentiary  at  one  year.  He  has  aih 
pealed  from  the  Judgment  rendered  on  tbe 
verdict,  but  there  has  been  no  appearance 
in  bis  behalf  on  bis  aitpeal,  and  tbe  cause 
was  submitted  on  the  record. 

Tbe  first  assignment  of  error  is  tbat  tbe 
court  erred  in  admitting  over  tbe  objection  ot 
tbe  defendant  incompetent,  irrelevant,  and 
immaterial  testimony.  It  appears  tbat  some 
exceptions  were  taken  during  tbe  course  of 
the  trial  to  tbe  admission  of  evidence  bear- 
ing upon  tbe  Issues  in  the  case,  but  w6  are 
of  tbe  opinion  tbat  none  of  them  were  well 
taken. 

Error  is  assigned  in  tbe  giving  and  refus- 
ing of  instructions.  We  have  examined  tbe 
Instmctiona  given  and  those  refused,  and 
discover  no  error. 

The  remaining  assignment  of  error  Is 
tbat— 


"Tbe  court  erred  in  ovetrnling  a  motion  for 
a  new  trial  because  the  county  attorney  offer- 
ed to  confess  the  motion;  that,  while  the  rec- 
ord is  silent  upon  tbe  official  offer  on  the  part 
of  the  county  attorney,  plaintiff  in  error  is 
authorized  to  say  that  the  county  attorney 
made  such  offer  in  open  conrt,  for  the  reason 
that  the  prosecuting  witness  was  shot  through 
the  body  several  times,  and  his  intestines  punc- 
tured in  several  places,  and  the  verdict  and 
sentence  is  not  commensurate  with  the  pun- 
ishment that  ought  to  be  inflicted." 

We  have  examined  tbe  record  carefully, 
and  our  conclusion  is  tbat  there  is  no  error 
in  this  case,  unless  it  is  tbe  error  of  the  Ju- 
ry in  fixing  tbe  punishment  It  is  apparent 
tbat  tbe  Jury  were  exceedingly  merciful  in 
tbe  discbarge  of  their  duty.  However,  tbe 
plaintiff  In  error  will  not  be  permitted  to 
complain  tbat  tbe  Jury  were  too  lenient  with 
bim. 

Tbe  Judgment  is  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  ooncor. 


PATTERSON    y.  STATE.    (No.  A-3408.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  5,  1920.) 

t 

(ByUabut  by  the  Court.) 

Intoxicating  liquors  €=3236(9)  —  Insufflcienoy 
of  evidence  to  sustain  conviction  for  main* 
talnlng  public  nuisance. 
In  a  prosecution  for  maintaining  a  public 

nuisance,  evidence  held  Insufficient  to  sustain 

•  conviction. 

Appeal  from  County  Court,  Oklahoma 
County;  WilUam  H.  Zwick,  Judge. 

Charles  Patterson  was  convicted  of  a  rto^ 
latlon  of  tbe  prohibitory  liquor  law,  and  be 
appeals.    Reversed,  and  cause  remanded. 

S.  H.  Harris  and  J.  I.  Howard,  both  of 
Oklahoma  City,  and  A.  M.  Beets,  of  Cordell, 
for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  tbe  State. 

DOYLE,  P.  J.  The  plaintiff  in  error  prose- 
cutes this  appeal  from  a  Judgment  of  tbe 
county  court  of  Oklahoma  county,  sentencing 
bim  to  t>e  confined  in  the  county  Jail  for  six 
months  and  to  pay  a  fine  of  $100  for  main- 
taining a  public  nuisance. 

Tbe  information  in  subetance  charges: 
That  on  the  1st  day  of  January,  1917,  thence 
continuously  up  to  and  Including  tbe  3d  day 
of  April,  1917,  in  Oklahoma  county,  tbe  de- 
fendant did  then  and  there  willfully  and  un- 
lawfully keep  and  maintain  a  place  at  tbe 
corner  of  Reno  and  Pennsylvania  avenues, 
Oklahoma  City,   wherein  spirituous,  vinous, 
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and  malt  liqnors,  to  xrit,  beer  and  wblsky, 
were  by  said  defendant  possessed  and  kept 
witb  the  Intent  to  sdl,  barter,  give  away,  and 
otherwise  famish  the  same,  and  at  wbicih 
place  during  said  period  of  time,  at  the  pro- 
curement 'and  solicitation  of  the  said  defend- 
ant, numerous  and  divers  persons  in  large 
numbers  did  resort  and  congregate  there  for 
the  purpose  of  drinking  said  beer  and  whisky, 
all  thereof  to  the  common  nuisance  of  the 
public. 

Ibe  principal  contrition  on  the  part  of  the 
defendant  is  that  the  evidence  is  insufficient 
to  sustain  the  verdict  of  conviction. 

The  testimony  on  the  part  of  the  state  was 
as  follows: 

E.  J.  Helm,  tbe  first  witness  for  the  state, 
testified  that  he  was  a  depnty  sheriff,  and 
knew  the  defendant  and  tbe  place  where  he 
lived  on  the  southwest  corner  of  Reno  and 
Pennsylvania;  that  with  deputy  sheriffs  Far- 
rls  and  Nash  he  raided  the  place  on  the  2d 
day  of  February,  1918 ;  that  a  fellow  named 
Duchardt  drove  up  with  three  sacks  of  beer 
in  a  wagon ;  that  they  found  several  sacks  of 
beer,  In  a  trench,  about  a  barrel,  foun^  some- 
thing like  four  bottles  of  whisky  In  a  wood- 
pile, found  a  case  In  a  little  house  where 
some  fellow  slept,  and  found  a  part  of  a  quart 
of  whisky  there,  also  found  a  barrel  buried 
lengthwise  in  the  ground  with  a  square  Aole 
in  the  top,  covered  with  straw,  and  some  beer 
was  in  the  barrel.  Was  acquainted  with  tbe 
general  reputation  of  the  place  as  being  a 
place  where  intoxicating  liquor  was  kept  for 
the  purpose  of  selling  the  same,  and  where 
persons  resorted  for  tbe  purpose  of  drinking 
liquor,  and  it  was  bad;  that  he  had  never 
heard  the  neighbors  say  anything  about  tbe 
reputation  of  the  place;  that  he  had  never 
made  a  raid  on  Patterson's  place  prior  to  the 
date  testified  to,  but  did  make  a  raid  one 
time  after,  and  did  not  find  anything. 

C.  B.  Fan-is  testified:  That  be  went  with 
Officers  Helm  and  Nash  to  the  defendant's 
place,  and  "we  found  a  little  beer  and  whis- 
ky, that  to  make  a  long  story  short  we  dug 
up  about  a  barrel  of  beer.  The  defendant  at 
tbe  time  was  building  a  barn,  and  came  over 
and  said  the  beer  in  the  wagon  belonged  to 
his  .mother."  Asked  if  he  knew  the  general 
reputation  of  the  place  as  to  being  a  place 
where  liquor  was  kept  and  Stored  for  the 
purpose  of  sale  and  where  people  congre- 
gated and  resorted  to  drink  the  same,  be  an- 
swered: 

"We  heard  it  had  that  reputation — that  is  tbe 
reason  we  went  out  there — and  it  would  be 
bad,  because  we  found  whisky  and  beer  there." 

That  tbe  sacks  in  which  tbe  beer  was, 
looked  like  they  bad  been  buried  for  some 
-^me.  This  was  the  only  raid  be  Ihad  ever 
made  on  the  defendant's  place. 

W.  M.  Nash,  deputy  sheriff,  testified:  O^at 
be  went  wltb  Officers  Helm  and  Farrla  to  the 


defendanfs  place  abont  the  3d  day  of  April. 
That  they  found  a  farm  band  witti  a  wagon 
and  team,  and  found  three  or  four  sacks  of 
beer  in  the  wagcm.  Tbe  defendant  came  19 
and  said  the  fellow  was  going  to  drive  with 
the  beer  over  to  his  motb^'s.  l%ey  foxtiMl 
three  or  four  sacks  of  beer  in  a  ditch,  and 
found  three  quarts  of  whisky  In  a  woodpile, 
and  in  the  little  house  they  foond  a  case  un- 
broken, "but  don't  know  what  was  in  it;  It 
was  marked  intoxicating  liquor.  We  went  in 
the  house  and  didn't  find  a  thing;  did  not 
know  the  general  reputation  of  tbe  place." 

On  behalf  of  the  defendant,  Mrs.  Dora 
Finley  testified  that  she  was  bis  sister,  «nd 
the  beer  in  the  wagon  belonged  to  their  moth- 
er, who  was  living  temporarily  at  606  Fifth 
street;  and  she  went  with  Frank  Duchardt 
to  the  station  to  get  it  the  day  her  brother 
was  arrested,  and  produced  the  shipment  re- 
ceipt for  the  beer,  which  she  received  at  the 
freight  office;  that  she  was  at  the  defend- 
ant's place  nearly  every  week,  and  would 
often  stay  there  overnight;  never  saw  per- 
sons congregate  there,  and  never  saw  any 
one  drinking  around  there;  that  old  man 
Carpenter  lived  there  in  tbe  little  tioase,  and 
he  had  spells  of  heart  trouble,  and  he  had 
whisky  there,  and  would  dtink  it  whenever  be 
could  get  it 

H.  O.  Carpenter  testified  that  be  was  68 
years  old;  engaged  in  the  real  estate  busi- 
ness; was  living  at  tSie  defendant's  place, 
and  occupied  the  little  bouse  out  In  the  yard ; 
that  he  had  the  beer  and  whisky  out  there  that 
the  officers  found,  and  had  a  case  contain- 
ing four  quarts  of  wine  in  the  little  hoiMe; 
that  he  put  the  barrel  in  the  ground  and  kept 
beer  and  ice  in  It;  that  he  burled  tbe  sacks 
of  beer,  and  wonld  bring  It  in  and  put  a 
dozen  or  a  half  dozen  bottles  in  the  barrel ; 
that  the  defendant  did  not  order  or  own  any 
part  of  the  whisky,  beer,  or  wine,  or  have 
anything  to  do  with  it.  Had  known  Mrs.  Pat- 
terson for  20  years,  and  that  he  hid  this  beer 
and  whisky  because  she  was  very  much  op- 
posed to  the  use  of  beer  and  whisky,  and  if 
she  knew  he  had  it  she  would  not  have  let 
him  keep  It  about  the  place ;  never  saw  per- 
sons congregating  around  there,  and  never 
knew  of  the  defendant  having,  selling,  giving 
away  or  otherwise  furnishing  liquor  of  any 
kind  to  any  person. 

Mrs.  Belle  Patterson,  tbe  defendant's  wife, 
testified  that  they  lived  on  her  mother's  place, 
a  lO-acre  tract,  near  tbe  corner  of  Iteao  and 
Pennsylvania;  that  she  never  saw  people 
coming  to  the  place  for  the  purpose  of  drink- 
ing beer  and  whisky,  and  never  saw  her  bus- 
band  sell  beer  or  whisky,  or  have  any  beer  or 
whisky  there;  that  Mr.  Carpenter  occupied 
the  little  house  south  of  their  home;  that  she 
did  not  know  for  sure  that  Caritenter  had 
any  whisky  there  until  it  was  found  by  the 
officers;   tbat  she  bad  known  Mr.  Carpenter 
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tor  a  loag  time;  never  Baw  bim  drinking,  bat 
beard  that  be  did ;  that  die  was  very  much 
opposed  to  liquor  In  all  its  forms,  and  never 
need  it  herself;  tbat  aba  did  know  about 
some  beer  out  In  the  bam  for  Mr.  PattertKm'8 
mother,  but  uroald  not  permit  it  In  tlM  house ; 
that  her  husband  was  not  a  drinking  man, 
and  she  never  saw  Um  under  the  inflacnoe 
of  liquor. 

James  Trippett  testlfled  that  he  lived  in 
the  first  boose  south  ef  the  defendant  more 
than  a  year;  that  he  was  home  every  ttli^t 
and  never  saw  anybody  at  the  defendant's 
place  drinking  Intoxicating  liquors;  that  he 
never  heard  of  tbe  place  having  a  reputation 
<a  being  a  place  where  intoxicating  liquors 
were  sold. 

Joe  Wlnto  testified  tfliat  he  lived  vritbin 
250  feet  of  the  deftodanf  s  place,  and  worked 
at  the  dty  pumping  station ;  goes  to  work  at 
11:S0;  comes  home  at  11:80,  changing  every 
two  weeks;  that  he  never  saw  persons  con- 
gregating around  Patterson's  house  at  night; 
never  heard  of  Patterson's  place  having  a 
bad  reputation;  never  heard  any  discussion 
among  the  neighbors,  altihotigh  he  had  been 
living  there  for  8  years;  never  saw  any  In- 
dications around  ftitterson's  place  that  they 
■were  selling  whisky  and  beer  there;  not  re- 
lated to  Patterson  and  has  no  interest  In 
the  case. 

The  defendant,  Patterson,  as  a  witness  in 
his  own  behalf  testified  that  be  had  been  liv- 
ing there  2  years  with  his  wife  and  two  chil- 
dren; that  he  was  a  farmer  and  contractor, 
farming  about  35  acres  in  addition  to  bis 
place ;  that  Mr.  Carpenter  during  the  time 
mentioned  lived  In  the  little  ihouse  about  60 
feet  from  his  residencte,  both  within  the 
same  Inclosure;  saw  the  officers  stop  I>u- 
chardt  the  hired  man;  that  tbe  beer  in  the 
wagon  was  his  mother's ;  that  Duchardt  was 
moving  her  that  day ;  that  he  told  the  officers 
at  the  time  wbere  the  beer  was  going;  that 
the  beer  found  by  tbe  officers  belonged  to 
Carpenter:  that  he  had  nothing  to  do  with 
putting  the  barrel  in  the  ground,  or  keeping 
beer  In- it;  did  not  know  about  the  whisky 
Carpenter  claimed  being  in  tbe  woodpile; 
that  he  had  no  whisky  or  beer  about  the 
place,  and  never  solicited  any  person  to  come 
there  and  drink  Uitoxicatlng  liquors  and  no 
people  ever  came  there  to  drink  Intoxicating 
liquor  at  any  time. 

In  rebuttal  the  record  of  the  Wells  fVirgo 
Express  Company  was  introduced,  showing 
that  in  the  month  of  February  there  was  one 
shipment  of  four  quarts  of  liquor  to  Henry 
Carpenter,  bnt  no  shipments  of  beer,  and 
showing  that  no  shipments  of  Intoxicating 
liquor  were  received  by  the  defendant 

At  the  close  of  the  evidence  the  defendant 
moved  tbe  court  to  instruct  the  Jury  to  return 
a  verdict  of-  not  guilty,  for.  the  reason  that 
the  evidence  is  not  soffldent  to  sustain  a  con- 
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Tlctlon.  wbldi  the  ooort  overruled  and  al- 
lowed exception. 

This  conviction  was  obtained  under  that 
part  of  secti(«  13,  c.  70,  Lavre  1910-11«  which 
reads: 

"All  places  where  any  spirituous,  vinous, 
fermented  or  malt  liquors,  or  any  imitation 
thereof,  or  substitute  therefor;  •  •  •  is 
manufactured,  sold,  bartered,  given  away  or 
otherwise  furDlahed  in  violation  of  any  provi- 
sion of  this  act;  and  all  places  where  any 
such  liquor  is  kept  or  possessed  by  any  person 
in  violation  of  any  provision  of  this  act;  and  all 
places  where  persons  congregate  or  resort  for 
the  purjiose  of  drinking  any  such  liquor,  are 
hereby  declared  to  be  public  nuisances,  ♦  •  • 
and  tiie  owner  or  keeper  thereof  ebaU,  upon 
conviction,  be  adjudged  guilty  of  maiotaiBing 
a  public  nuisance,  and  shall  be  punished  by  a' 
fine  of  not  less  than  fifty  dollars  nor  more  than 
five  hundred  dollars,  and  by  imprisonment  la 
the  county  JaU  not  less  than  thirty  days  nor 
more  than  six  months." 

The  charge  of  the  court  required  tbe  Jury 
to  find  from  the  evidence  beyond  h  reasonable 
doubt  that  the  defendant  maintained  a  public 
nuisance  at  the  place  named  from  January  1, 
1917,  continuously  to  and  including  the  3d 
day  of  April,  1917,  where  intoxicating  liquor 
was  kept  and  possessed  by  said  defendant 
during  said  period  of  time  with  the  Intention 
of  selling,  bartering,  and  giving  away  the 
same  In  violation  of  law,  and  at  which  place 
during  the  said  period  of  time,  at  the  procure- 
ment and  solicitation  of  said  defendant,  nu- 
merous and  divers  jwrsons  congregated  for  the 
puriMse  of  drinking  said  liquor. 

Where  there  is  evidence  to  support  the  vier- 
dict  this  court  will  not  pass  upon  Its  weight 
or  sufficiency  in  order  to  determine  whether 
or  not  the  defendant  was  guilty  as  charged. 
However,  there  must  be  evidence  tending  to 
support  the  essential  allegations  of  the  Infor- 
mation.   In  this  case  there  is  no  direct  evi- 
dence tending  to  show  possession  of  Intoxi- 
cating liquor.    The  facts  relied  upon  by  tbe 
state  to  show  possession  are.  circumstantial. 
The  defendant  denied  possession,   and.    an- 
other person  claimed  ownership  and  posses- 
sion of  the  liquors  seized  by  the  officers. 

Assuming  that  the  evidence  on   tbe    P^  V. 
of  the  state  showed  possession  by  the  ^®^^*V^_ 
ant  of  the  Uqnors  seized,  there  was  »o  ®     ' 
dence  tending  to  show  that  tbe  defendaii^    ^^ 
tended  to  sell  or   dispose  of  the   s'^^^^ce 
charged  In  the  infotnoatlon,  and  the  ev       ^^^^, 


whoUy  fallB  to  sbow  that  persons  »*J^a.x^t•B 
gregated    and    resorted    to   the   deie  ^<j^. 

place  for  the  purpose  of  drinking  swcn  ^ 
In  the  brief  for  the  state  It  to  said: 

th*».t     p^^" 

"The  evidence,  attempting  to  ahow  ^^^exxa-" 
sons  congregated  and  resorted  on  w  ar^^^^* 
ant's   oremiBCS    for    the    P«rPO«®  .^,noe     »«    *° 

x^m^x,  wholly  *«»«•  j^^^ttr*-  ^^'^- 

the  general  reputation  «t  the  premiBe» 
out  force." 
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Because  the  evidence  Is  Insaffldent  to 
sustain  the  conviction,  tbe  judgment  of  tbe 
lower  court  Is  reversed,  and  the  cause  re- 
manded. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


EWING   V.  STATE.    (No.  A-3457.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  14,  1920.) 

(Bv^abus  iy  the  Court.) 

1.  Criminal  law  <S=3369(I3),  7221/2,  730(13), 
1186(1)— Coavictlon  reversed  for  error  In 
admission  of  evidence  and  argument  proju- 
diolai  to  defendant. 

Where  incompetent,  irrelevant,  and  imma- 
terial evidence  is  admitted  over  proper  ob- 
jection and  exception  of  defendant's  counsel, 
and  improper  remarks  are  made  by  tbe  county 
attorney  clearly  outside  the  record,  and  are 
properly  excepted  to,  and  it  is  apparent  to 
this  court  upon  an  examination  of  the  entire 
record  that  such  errors  probably  resulted  in 
a  miscarriage  of  justice,  and  were  prejudicial 
to  the  substantial  rights  of  the  defendant,  the 
judgment  of  conviction  will  be  reversed. 

2.  Criminal  law  €=3643  —  On  timely  request 
argument  should  be  ordered  taken  In  short- 
hand. 

When  timely  request  is  made,  the  trial 
court  should  order  the  court  reporter  to  take 
down  in  shorthand  the  argument  of  counsel. 

Appeal  from  County  Court,  Lincoln  Coun- 
ty;- Ira  K.  Blllingslea,  Judge. 

£1.  A.  Bwlng  was  convicted  of  the  crime  of 
assault  and  battery,  and  he  appeals.  Revers- 
ed and  remanded. 

Jarrett  &  Speakman,  of  Chandler,  and  Elr- 
wln  &  Erwin,  of  Wellston,  for  plaintiff  In 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Is  an  appeal  from  the 
county  court  of  Lincoln  county,  wherein  the 
defendant  was  convicted  of  the  crime  of  as- 
sault and  battery,  and  his  punishment  fixed 
at  a  fine  of  $75. 

The  defendant  was  charged  with  an  assault 
and  battery  upon  one  Marie  Evans,  a  girl  13 
years  of  age,  whose  parents  were  tenants  up- 
on the  defendant's  farm,  and. lived  close  to 
the  home  of  the  defendant.  The  prosecuting 
witness  and  her  11  year  old  brother  testified 
that  the  defendant  put  his  arm  around  the 
prosecuting  witness  and  pinched  her  on  the 
breast. 

The  defendant  denied  having  In  any  way 

•  willfully    touched    the   prosecuting   witness, 

but  stated  that  he  had  attempted  to  grab  a 

letter  out  of  her  hand,  and  the  prosecuting 

witness  Jumped  away  from  him,  and   that 


he  had  never  treated  her  In  a  mde  at  insolent 
manner.  The  defendant  had  six  or  aeren 
witnesses  who  testified  to  his  good  repntation 
for  peace  and  as  a  law-abiding  dtlsen.  Thla 
evidence  was  controrerted  by  two  wltneases, 
one  of  whom  had  had  some  controversy  wltli 
the  defendant,  and  tb^  other  the  grandfather 
of  the  prosecuting  witness. 

[1]  During  the  progress  of  the  trial,  tbe 
court,  over  objection  and  exception  by  tbe  de- 
fendant, permitted  a  witness  to  testify  that 
tbe  defendant,  on  one  oceasion  had  attempt- 
ed to  persnade  such  witoess  to  have  sexual 
Intercourse  with  the  prosecuting  witness 
This  alleged  conversation  ooeuried  some  time 
after  the  alleged  cominlssion  of  this  otCense, 
and  was  in  no  way  connected  with  it,  and 
nothing  said  in  such  conversation  in  any  way 
tended  to  explain  the  offense  for  which  tbe 
defendant  was  upon  trial,  or  nothing  detailed 
by  said  witness  amounted  to  an  admission  of 
guilt  by  tbe  defendant  of  the  alleged  offense, 
and  was  clearly  incompetent,  irrelevant,  and 
immaterial  evidence,  and  in  the  opinion  of 
this  court  was  prejudicial  to  the  substantial 
rights  of  the  defendant,  and  the  objection  of 
counsel  for  tbe  defendant  to  the  admission 
of  such  evidence  should  have  been  promptly 
sustained,  and  the  evidence  excluded. 

It  also  appears  from  the  record  that  tbe 
county  attorney,  in  his  opening  statement  and 
during  the  examination  of  the  witnesses,  and 
In  the  closing  argument  to  the  jury,  made 
certain  remarks  that  this  alleged  offense  was 
one  of  a  series  of  offenses  that  bad  "continu- 
ed down  there  for  over  2  years,  and  that  this 
defendant  has  during  this  time  persisted  in 
his  attempts  to  ruin  this  girl."  There  was  no 
theory  in  tbe  trial  of  this  case  upon  which 
evidence  of  other  similar  offenses  was  admis- 
sible, and  the  court  excluded  such  evidence 
upon  the  trial,  and  the  statement  in  the  dos- 
ing argument  of  tbe  county  attorney  was 
clearly  outside  tbe  recoi-d,  and  was  improper 
argument,  and  the  court  should  have  instruct- 
ed the  Jury  not  to  consider  the  same,  when 
the  objection  was  made  thereto  by  counsel 
for  the  defendant.  Tbe  action  of  the  trial 
court  In  refusing  so  to  Instruct  the  Jury  was 
also,  in  the  opinion  of  this  court,  prejudicial 
to  the  defendant. 

It  also  appears  In  the  record  that  after  the 
county  attorney.  In  his  closing  argument  to 
the  Jury,  had  made  certain  remarks  which 
counsel  for  the  defendant  considered  to  be 
improper  and  prejudicial,  a  request  was  made 
by  counsel  for  the  defendant  to  have  the 
court  r^orter  take  down  In  shorthand  the 
further  argument  of  the  county  attorney. 
This  request  was  denied  by  the  trial  court, 
and  an  exception  taken  thereto.  This  action 
by  the  trial  court  was  erroneous. 

[2]  This  court  bas  held  that  upon  request 
counsel  for  either  side  have  the  right  to  have 
the  stenographer  take  down  in  shorthand  the 
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argoment  of  oppoetng  oovtmel,  and  tlie  re- 
fusal at  the  eonrt  to  comply  witti  such  request 
constltTites  groDnd  for  reversal  of  the  judg- 
ment without  regard  to  the  merits  of  the  case. 
Tndor  Vi  State,  14  Okl.  Cr.  87,  167  Pac.  841; 
MUler  V.  State,  »  Okl.  Cr.  255,  181  Pae.  717, 
lu  K.  A.  1M5A,  1088;  "Walker  v.  State,  6  Okl. 
Cr.  370,  118  Pac.  1006;  Lamm  et  al.  T.  State, 
4  Okl.  Cr.  841,  111  Pac.  1002. 

TMs  Is  a  closely  contested  case  upon  the 
facts,  but  there  is  evidence  in  the  record 
which  woDid  amply  support  the  verdict.  An 
examination  of  this  record,  however,  con- 
vinces the  court  that  the  remarks  and  inislna- 
atlons  made  dui<big^  the  progress  of  the  tital 
of  this  canse  tended  in  no-  smalt  degree  to 
aroose  the  -preJndleeB'  and  passions  of  tlie 
trial  Jnrora,  in  vievir  of  the  fact  that  the  de- 
fendant wai  tAarged  with  having  assaulted 
a  child  of  tender  years. 

The  prwecntion  was  not  commenced  until 
three  mpondis  after  the  commission  of  the  al- 
leged offense,  although  the  parents  <tf  the 
prosecatlng  witness  adndtted  to  have  obtain- 
ed information  of  its  alleged  commisslcm  up- 
on the  >ery  next  day  after  it  was  sapposed 
to  have  been  committed.  Daring  the  interim 
Itetween  the  alleged  oommission  of  the  offense 
and  the  institution  of  this  prosecution,  the 
families  of  the  prosecuting  witness  and  the 
defendant  maintained  friendly  relations.  The 
mother  of  the  prosecuting  witness  testified 
that  "neighborhood  gossip"  was  the  Instigat- 
ing cause  of  the  prosecution.  Before  such 
gossip  became  current,  the  matter  never  as- 
sumed serious  consequences  so  far  as  the  par- 
ents of  the  prosecuting  witness  were  con- 
cerned. 

The  defendant  was  a  man  who  evidently 
bore  a  good  reputati<m  for  peace  and  as  a 
law-abiding  citlaen  in  his  neighborhood,  and 
bad  lived' in  that  community  upwards  of  20 
years.  He  bad  never  before  been  charged  with 
crime,  and  in  view  of  the  errors  heretofore 
pointed  out,  it  is  the  opinion  of  this  court 
that  the  defendant  did  not  receive  that  fair 
and  impartial  trial  accorded  to  him  under  the 
laws  of  this  state.  '    - 

For  the  reasons  stated,  the  Judgment  of 
couTictlon  Is  reversed,  and  the  cause  remand- 
ed to  the  county  court  of  Lincoln  county  for 
farther  proceedings  in  accordance  with  law. 


DOIX.E.  P,  J.,  and  ABMSTUONG,  J.,  con- 
cur. 


.i^5 


THOMPSON    V.    STATE.    (No.    A.^70.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  29,  1020.) 

(SfOdbut  b«  Satorial  Staff.) 

Crlmlmi  laW  $a>ilS2— Where  reooni  AselMes 
no  error  aiM  evMeRce  sastains  the  verMct, 
Jodgmtat  will  be  aMrmad. 

On  appeal  from  a  conviction  for  the  theft 
of  an  automobile,  where  there  was  no  appear- 
ance for  plaintiff  in  error  and  the  case  was  sub- 
mitted on  the  record,  and  an  examination  there- 
of in  connection  with  the  errors  assigned  show- 
ed that  the  state's  testimony,  if  credited,  was 
amply  sufficient  to' sustain  the  verdict,  and  no 
error  is  found  in  the  record,  the  Judgment  will 
be  affirmed. 


Appeal  from  IMstrict  Court,  Kiowa  Coun- 
ty;  Thomas  A.  Edwards,  Judge. 

Dave  Thompson  was  convicted  of  stealing 
an  automobile,  and  he  appeals.'  Affirmed. 

Geo.  W>  Martin,  of  Gotebo,  for  plaintiff  in 
error. 

The  Attorney  General  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  The  plaintiff  In  error, 
Dave  Thompson,  Jointly  with  Jim  Thompson, 
Fane  Thompson,  and '  Ernest  Stuart,  'was 
(barged  with  the  theft  of  one  Ford  automo- 
bile, the  property  of  Fred  TUley.  The  de- 
fendant Jim  Thompson  pleaded  guilty.  Up- 
on their  trial  the  other'  defendants  were 
found  guilty,  but  the  Jury  was  unabl«  to 
agree  upon  the  punishment.  The  Judgment 
and  sentence  of  the  court  was  that  plaintiff 
in  error,  Dave  Thompson,  be  conflned  in  the 
state  reformatory  at  Granite  for  a  period  of 
18  months.  He  has  am)ealed  from  said  con- 
viction to  this  court,  but  there  has  been  no 
appearance  ib  his  behalf  on  his  ai^al,  and 
the  case  was  submitted  on  the  record. 

We  have  carefully  examined  the  record  in 
connection  with  the  errors  assigned,  and  we 
find'  that  the  testimony  on  the  part  of  the 
state,  if  credited,  as  tt  was,  was  amply  suf- 
ficient to  sustain  the  verdict,  and,  finding  no 
error  In  the  record,  the  Judgment  is  affirmed. 
Mandate  forthwith. 
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MAYPIELD  «t  al.  V.  STATE.    (No.  A-3379.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
June  7,  1920.) 

(Bvllalnu  by  <^  Court.) 

1.  Criminal  law  «=3n63(l),  1186(4)— Unless 
resattlng  in  a  miscarriage  of  Justice  error  in 
opening  argument  is  not  reversible. 

It  is  not  the  rule  in  this  state  that  error 
presumes  injury,  and  a  judgment  of  conviction 
will  not  be  reversed  because  in  the  opening 
statement  of  the  case  to  the  jury  the  county 
attorney  was  permitted  to  state,  over  the  ob- 
jection of  defendants'  counsel,  that  he  expect- 
ed to  prove  certain  statements  of  a  codefend- 
ant,  not  upon  trial,  made  at  the  time  of  the  ar- 
rest of  such  codefendant  and  not  in  the  pres- 
ence of  the  defendants  on  trial,  unless  after  an 
examination  of  the  entire  record  it  appears  that 
the  error  complained  of  has  probably  resulted 
in  a  miscarriage  of  justice,  or  constitutes  a 
substantial  violation  of  a  constitutional  or  stat- 
utory right. 

2.  Criminal  law  «=>!  171  (2)— County  attorney's 
opening  argument  held  witliout  Injury. 

Where  the  trial  court  at  the  trial  afterwards 
sustained  an  objection  to  the  offer  of  the  coun- 
ty attorney  to  prove  such  statements,  and  held 
the  evidence  inadmissible,  and  it  is  (dear  from 
the  record  that  the  statement  of  what  the  coun- 
ty attorney  expected  to  prove  was  not  mali- 
ciously made,  but  resulted  from  a  misconcep- 
tion of  the  law  as  to  the  admissibility  of  such 
evillence,  and  the  competent  evidence  adduced 
against  the  defendants  reasonably  supports  the 
verdict,  no  apparent  injury  has  resulted. 

8.  Criminal  law  «=»78»(l,2)— Praotioe  of  at- 
tempting to  define  reasonable  doabt  disap- 
proved; Instmotlon  deflalng  "reasonable 
doubt"  not  erroneoas. 

The  practice  of  trial  courts  in  attempting  to 
define  the  t'erm  "reasonable  doubt"  is  not  ap- 
proved. For  an  instruction  defining  "reasona- 
ble doubt"  and  held  not  to  be  erroneous,  see 
body  of  opinion. 

4.  Larceny  9=>5S  —  Evidence  held  to  support 
conviction  for  grand  larceny. 
Evidence  examined,  and  Jield  sufBcient  to 
support  the  conviction. 

Appeal  from  District  Conrt,  Rogers  (boun- 
ty; W.  J.  Campbell,  Judge 

Ftank  Mayfleld  and  Leonard  Mayfleld  were 
convicted  of  the  crime  of  grand  larceny,  and 
they  appeal.    Judgment  as  to  each  affirmed. 

Frank  Mayfleld  and  Leonard  Mayfleld  were 
convicted  in  the  district  court  of  Rogers  coun- 
ty, at  the  December,  1917,  term  of  that  court, 
of  the  crime  of  grand  larceny,  for  stealing 
16%  bushels  of  wheat  from  the  granary  of 
one  B.  S.  Clifton,  a  farmer  living  In  the 
northwest  part  of  said  county.  These  de- 
fendants were  jointly  informed  against  with 
<Kie  Jess  Kirk  and  one  Ed  Poison,  and  were 
granted  at  tbelr  request  a  separate  trial,  and 


opoo  a  verdict  of'  gaiftj-  fbe  oovrt  seoteaoed 
each  of  these  defendants  to  serrei  a  term  of 
one  year  and  three  months'  lnq;>risoiunent  in 
the  state  peoitentlaxy. 
The  evidence  Is  eubstantially  as  follows: 
On  tbe  morning  of  the  3d  day  of  Augnst, 
1917,  between  tbe  hours  of  2  and  S  o'clock, 
W.  R.  Mosby,  a  constable,  and  W.  B.  Helnsd- 
man,  a  deputy  sherlfl',  were  patnUng  tbe 
public  highways  in  the  northwest  part  of 
Rogers  county  for  the  purpose  of  discovering 
persons  hauling  intoxicating  U(|uer8  in  auto- 
mobiles; it  was  a  moonlight  nlgbt,  and  the 
said  olBosrs  aDprdiended  one  Jess  Kltk  with 
an  automobile  loaded  with  wheat  Three 
other  men  were  in  the  car  with  Eitk,  but 
jumped  out  when  these  offioers  ia  a  second 
car  were  about  to  overtake  them.  One  of  the 
officers  testified  that  in  his  best  Judgment  two 
of  the  men  that  jumped  out  of  the  car  in 
which  Kii^  was  riding  were  these  defend- 
ants, the  Mayfleld  boys,  and  that  the  third 
person  was  Ed  Poison.  Kirk,  was  overtaken 
and  arrested,  and  tbe  finding  ol  the  wheat  in 
Kirk's  car  was  reported  to  the  prosecuting 
witness,  B.  S.  Clifton,  who  up  to  that  time 
did  not  know  tliat  any  of  his  wheat  had  been 
stolen.  After  the  report  of  the, finding  of  the 
wheat  and  the  arrest  of  Kit\t,  tbe  ofilcers, 
Mosby  and  Heinaelman,  togetiier  with  Mr. 
Clifton,  went  to  the  latter's  granary  and  dis- 
covered where  some  wheat  had  evidently  been 
taken  therefrom,  and  trades  of  an  automobile 
were  also  found  In  a  public  highway  near 
the  granary,  and  evidence  of  foo^rints  back 
and  forth  from  the  granary  to  the  place 
where  the  automobile  had  be^  standing,  and 
also  evidence  of  wheat  scattered  along  from 
the  granary  to  the  place  where  the  automo- 
bile had  been  standing. 

After  the  arrest  of  Kirk,  and  on  the  day 
following,  other  officers  went  to  the  home  of 
the  Mayfields  and  arrested  them  on  this 
charge,  and  the  testimony  is  by  such  officers 
that  the  Mayflelds  asked  If  Kirk  bad  turned 
them  In,  and  these  officers  also  swore  that  the 
Mayflelds  stated  at  the  time  of  tbelr  arrest 
that  they  "Jumped  out  of  the  car  and  liked 
to  have  got  run  over."  Tbe  defense  Inter- 
posed was  an  alibi;  one  of  tbe  defendants 
testifying  that  they  stayed  at  home  from  8 
o'clock  in  tbe  evening  of  August  2, 1917,  until 
the  next  morning,  and  slept  on  a  porch  at 
tbelr  home  all  that  night,  and  had  nothing 
to  do  with  stealing  the  wheat.  However,  the 
defendants  admitted  that  they  were  In  the 
dty  of  CoUinsville  on  the  afternoon  of  Au- 
gust 2,  1917,  and  were  In  company  with  Jeas 
Kirk  in  an  aut<»aobile,  and  stopped  at  tbe 
residence  of  a  witness  by  the  name  of  Hager- 
ty,  who  lived  l>etween  CoUinsvlUe  and  the 
home  of  the  Mayflelds,  north  of  that  city,  and 
the  evidence  Is  that  one  of  the  Mayfleld  boys 
tried  to  borrow  some  money  from  Hagerty 
on  that  occasion. 
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Fred  Ellis,  a  brotber-ln-Iaw  of  these  de- 
fendants, testified  tbat  be  was  Hying  at  tbe 
Maylleld  home  at  that  time,  and  that  these 
defendants,  together  with  Jess  Khrk,  came 
to  that  place  abont  7  or  8  o'clock  in  the  ere- 
nlng  of  August  2, 1917,  In  an  antomoblle,  and 
that  Jees  Kirk  was  driving  the  car ;  that  Jeas 
Kirk  stayed  there  abont  90  minutes  and  then 
left,  and  that  the  defendants  were  at  the 
Mayfl^d  home  when  the  witness  HHIis  went 
to  bed  on  the  porch  and  were  there  sleeping 
on  the  porch  when  the  witness  got  np  abont 
9  o'clock  the  next  day. 

F.  M.  Mayfleld,  the  tathffl-  of  these  defend- 
ants, was  Introduced  as  a  witness  in  their 
b^ialf,  and  testified  that  he  was  at  home  on 
the  night  of  the  2d  of  Angnst,  1917,  and  heard 
them  come  home  some  time  in  the  fore  part 
of  the  night,  and  also  knows  that  they  were 
there  the  next  morning,  but  that  he  slept  In 
a  different  ro<»n  and  did  not  pay  any  particu- 
lar attention  to  the  boys  that  night.  The 
witness  Frank  Mayfleld  also  denied  making 
the  statement  to  the  arresting  offloers  about 
asking  If  Jess  Kirk  had  told  on  them,  or 
abont  jumping  from  the  car.  The  defendant 
Leonard  Mayfleld  did  not  take  the  witness 
stand. 

Ooldesberry  &  Bo<nie,  of  Colllnsville,  for 
plaintiffs  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.   Gen.,  for  the  State. 

MATSON,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  flrst  assignment  of  error 
rdates  to  the  action  of  the  trial  court  in  per- 
mltttng  the  county  attorney.  In  his  opening 
statement  of  the  case  to  the  Jnry,  to  state 
that  the  evidence  would  show  that  one  Jess 
Kirk  told  the  ofBeerg,  at  the  time  he  (Kirk) 
was  arrested,  that  the  wheat  in  the  automo- 
bile belonged  to  Mr.  Clifton,  and  that  the 
parties  who  jumped  from  the  car  were  Frank 
Mayfleld  and  Leonard  Mayfleld.  The  record 
relative  to  this  assignment  is  as  f  oUows: 

"Tbat  they  arrested  Mr.  Kirk,  wtio,  I  beHeve 
the  evidence  wiU  develop,  was  the  driver  of  the 
car,  and  they  foand  this  car  contained  abont 
19%  bnshels  of  wheat;  that  Mr.  Kirk  told 
the  oficera  who  made  the  arrest  that  the  wheat 
belonged  to  Mr.  (Clifton  and  that  it  was  taken 
that  nigbt,  and  as  a  part  of  the  statement  be 
volantarily  made  the  statement  tbat  the  parties 
who  had  left  the  car  was  Frank  Mayfleld,  Leon- 
ard Mayfleld—  (interrupted  by  counsel  for  the 
defendants). 

"By  Connsel  for  Defendants:  Wait  a  minute — 
we  object  to  that  statement  because  if  the  evi- 
dence Is  offered  it  will  be  Incompetent,  irrele- 
vant, and  immaterial  and  cannot  be  nsed  against 
these  defendants. 

"By  the  Court:  Overruled. 

"By  Counsel  for  Defendants:  Exception. 

"By  Counsel  for  the  State  (continuing) :  That 
they  took  tills  party  in  charge  and  I  think  the 
evidence  wiU  show  that  they  took  the  wheat  to 
Vera  and  unloaded  it,  and  immediately  went 
to  Mr.  Clifton's  residence  and  thereupon  told 


Um  of  the  incident  and  he  went  down  and  dis- 
covered tliat  tiie  wheat  was  misaing." 

It  will  be  notei  that,  while  objection  was 
made  to  the  statement  of  the  county  attorney 
relative  to  what  Kirk  had  said  to  the  arrest- 
ing officers  concerning  the  Mayfleld  boys  hav- 
ing jumped  from  the  automobile,  there  was  no 
request  made  to  the  trial  judge  to  withdraw 
said  remarks  from  the  consideration  of  the 
jury.  WliUe  it  is  apparent  that  the  court 
erred  in  not  sustaining  the  objection  of  de- 
fendants' counsel  to  this  statement  of  the 
county  attorney,  in  view  of  the  fact  that  It 
was  not  made  to  appear  tbat  either  of  the 
Mayfleld  boys  were  within  bearing  distance 
at  the  time  Kirk  is  alleged  to  have  made 
this  remark,  It  is  also  clear  from  the  entire 
record  in  this  case  that  the  statement  was  not 
made  by  the  county  attorney  malldoualy  and 
purposely  with  the  intent  to  prejudice  these 
defendants,  but  was  made  by  him  under  a 
misconception  of  the  admissibility  of  this 
evidence.  Later,  in  the  progress'  of  the  trial, 
the  county  attorney  offered  to  prove  by  these 
ofllcers  that  Kirk  had  made  the  statements 
attributed  to  him  in  the  opening  statement, 
and  the  trial  court  at  that  time  very  prompt- 
ly and  correctly  sustained  the  objection  of 
defendants'  counsel  to  the  admission  of  this 
evidence,  because  the  testimony  of  the  officers 
then  developed  that  the  defendants  Mayfleld 
were  not  within  the  hearing  of  Kirk  at  the 
time  the  remark  was  made.  After  the  trial 
court  had  ruled  upon  the  admissibility  of 
this  evidence,  no  further  attempt  was  made 
by  the  county  attorney  to  draw  from  any  wit- 
ness any  statement  of  Kirk's  relative  to  the 
Mayfleld  boys. 

While  this  court  Is  of  the  opinion  that  the 
trial  court  erred  in  not  sustaining  the  objec- 
tion of  defendants'  connsel  to  the  statement 
of  the  county  attorney,  we  do  not  think  the 
error  complained  of  sufficiently  'prejudicial 
to  authorize  a  reversal  of  this  judgment  un- 
der the  circumstances  of  this  case.  It  Is  not 
the  rule  tiiat  error  presumes  injury,  and  the 
foregoing  assignment  of  error  rests  upon  the 
same  basis  as  would  the  Improper  admission 
of  evidence.  An  application  must  be  made  in 
this  instance  of  the  provisions  of  section  6005, 
Revised  Laws  1910,  which  prohibits  this  court 
from  reversing  any  judgment  of  conviction 
In  such  an  instance,  "unless  •  •  •  after 
an  examination  of  the  entire  record.  It  ap- 
pears that  the  error  complained  of  has  prob- 
ably resulted  in  a  miscarriage  of  justice,  or 
constitutes  a  substantial  vlolatloD  ot  a  c<a- 
stltutional  or  statutory  right" 

[1]  The  trial  court  also,  over  objection  and 
exception  by  defendants'  counsel,  gave  an 
Instruction  defining  the  term  "reasonaMe 
doubt."  This  court  has  repeatedly  urged 
trial  courts  not  to  attempt' to  define  the  term 
"reasonable  doubt,"  as  an  Instruction  that  It 
is  incumbent  upon  the  prosecution  to  prove  the 
guilt  of  the  defendant  beyond  a  reasonable 
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doubt  is  held  to  be  Bnfflcient  without  farther 
explanation.  Ofttlmes  an  attempt  to  define 
such  term  only  results  In  confusion  which 
tends  to  create  doubts  Instead  of  removing 
them.  Hence  the  admonition  against  giving 
such  an  Instruction.  Gransden  t.  State,  12 
Okl.  Cr.  417,  158  Pac.  157;  Nelson  v.  State, 
5  OUl.  Cr.  369,  114  Pac.  1124. 

The  instruction  given  in  this  case  was  as 
follows: 

"Tou  are  instructed  that,  by  the  term  'reason- 
able doubt'  is  meant  a  real,  substantial  doubt 
of  the  guilt  of  the  defendant,  existing  or  arising 
in  your  minds  after  a  fair  consideration  of 
all  the  evidence  in  the  case.  It  is  more  jtban  a 
mere  surmise,  conjecture,  or  fanciful  doubt. 
It  is  such  a  doubt  a^  would  cause  a  reasonably 
prudent  man  to  pause  or  hesitate  before  acting 
on  matters  of  grave  importance  to  himself.  If, 
after  considering  all  the  evidence  in  the  case, 
your  judgment  and  understanding  are  convinc- 
ed and  satisfied  of  the  guilt  of  the  defendants, 
or  either  of  them,  and  you  have  a  £xed  abiding 
.conviction,  amounting  to  a  moral  certainty,  that 
the  defendants,  or  either  of  them,  are  guilty, 
then  you  have  no  reasonable  doubt,  and  must 
convict  such  defendant;  otherwise,  if  your 
minds  and  understandings  are  not  so  convinced 
and  satisfied,  then  it  will  be  your  duty  to  ac- 
quit the  defendants." 

It  is  to  be  noted  that  the  trial  court,  in  the 
foregoing  instruction,  told  the  members  of 
the  Jury  that  their  judgment  and  understand- 
ing must  be  convinced  and  satisfied  from  a 
consideration  of  all  the  evidence  of  the  guilt 
of  the  defendants,  or  either  of  them,  to  the 
extent  that  they  have  a  fixed  abiding  con- 
viction, amounting  to  a  moral  certaint.v,  be- 
fore they  would  be  justified  In  convicting 
either  of  the  defendants. 

In  the  ease  of  Hopt  v.  Utah,  120  U.  S. 
430, 7  Sup.  Ct  614,  30  L.  Ed.  708,  the  Supreme 
Court  of  the  United  States  approved  an  In- 
struction defining  reasonable  doubt  somewhat 
similar  to  the  one  given  in  this  case.  In 
the  Hopt  Case,  Mr.  Justice  Field,  speaking 
for  the  court,  said: 

"The  word  'abiding'  here  has  the  signification 
of  settled  and  fixed,  a  conviction  which  may  fol- 
low a  careful  examination  and  comparison  of 
the  whole  evidence.  It  is  difficult  to  conceive 
what  amount  of  conviction  would  leave  the 
.  mind  of  a  juror  free  from  a  reasonable  doubt, 
if  it  be  not  one  which  is  so  settled  and  fixed  as 
to  control  his  action  in  the  more  weighty  and 
important  matters  relating  to  his  own  affairs. 
Out  of  the  domain  of  the  exact  sciences  and  ac- 
tual observation  there  is  no  absolute  certainty. 
The  guilt  of  the  accused,  in  the  majority  of 
criminal  cases,  must  necessarily  be  deduced 
from  a  variety  of  circumstances  leading  to  proof 
of  the  fact" 

In  the  case   of.  Thompson  v.  State,  16  Okl. 

Cr.  — ,  184  Pac.  467,  this  court  held  an  in- 

.  struction    defining    "reasonable    doubt"    In 


termer  lOmwt  idoitical  with  that  given.'  in  this 
case  not  to  be  reversible  error. 

The  practice  of  trial  courts  in  attempting 
to  define  "reascmable  doubt"  is  not  approved, 
and  the  foregoing  instruction  is  not  incor- 
porated in  this  opinion  for  the  purpose  of 
giving  the  same  the  unqualified  approval  of 
this  court.  On  the  other  band,  the  court  Is 
satisfied  from  an  examination  of  the  record 
that  this  alleged  error  did  not  affect  the 
substantial  rights  of  the  defendants  in  this 
case,  and  is  not  such  as  should  result  in  a 
reversal  of  this  judgment. 

[4]  It  is  also  contended  ttiat  the  evidence 
in  the  case  is  not  sufficient  to  support  the  con- 
viction. The  court  is  not  in]a;>re8sed  with  the 
cogency  of  the  argument  advanced  in  support 
of  this  assignment.  It  is  sufficient  to  say  that 
there  is  ample  competent  evidence  in  the  reo- 
ord  which  wonld  Autbotlee  the  jury  to  con- 
clude that  the  crime  was  committed  as  charg- 
ed in  the  information,  and  that  the  defend- 
ants were  participants  therein. 

For  the  reasons  stated,  the  judgment  of 
conviction  as  to  each  defendant  is  affirmed. 

DOYLE,  P.  J.,  and  AKMSTRONG,  J.,  con- 
cur. 


WHITMORE    V.    STATE.    (No.    A-3S04.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  17,  1920.) 

(S]/llalu*  bu  the  Court.) 

Homiciite^=9250,  354— Evidence  held  to  sus- 
tain conviction  for  murder  and  ImpriMnaisnt 
for  life. 

In  a  prosecution  for  murder,  the  evidence 
reviewed,  and  held  sufficient  to  sustain  the  con- 
viction with  imprisonment  for  life  as  the  pun- 
ishment, and  that  no  material  error  was  com- 
mitted upon  the  trial. 

Appeal  firom  District  Court,  Jefferscm 
Oounty;    Cham  Jones,  Judge. 

Barney  Whitmore  was  convicted  of  mur- 
der, and  he  appeals.    Affirmed. 

P.  T.  Hamilton,  of  Waurika,  for  irtaintUT 
In  error. 

The  Attorney  General  and  W.  O.  Rkll, 
Asst.  Attj'.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Plaintiir  in  error,  Barney 
Whitmore,  herein  referred  to  as  the  defend- 
ant, was  convicted  of  murder,  and  in  accord- 
ance with  the  verdict  of  the  jury  was  sen- 
tenced to  Imprisonment  for  life  at  hard  la- 
bor. He  has  appealed  from  the  judgment  of 
conviction  to  this  court,  but  there  has  been 
no  appearance  in  his  behalf  on  his  appeal. 
The  information,  in  substance,  charges  that 
in  Jefferson  county  on  or  about  the  24th  day 
of  January,  1918,  the  said  Barney  Whitmore 
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did  kill  and  mnrder  one  John  Qoldsmitli,  by 
EtrtUng  and  crusblng  his  head  with  a  bliut, 
dangerous  and  deadly  weapon. 

The  record  disdoeee,  In  gubstance,  these 
facts: 

The  deceased,  a  man  about  46  years  of 
age,  with  his  wife,  and  child  lived  at 
Healdton,  and  was  engaged  In  hauling  Junk ; 
the  defendant,  a  man  about  24  years  of  age, 
had  Ured  In  that  neighborhood  for  about  10 
years.  About  a  week  before  his  death  de- 
ceased hired  the  defendant  to  work  for  him. 
On  the  date  alleged  they  left  the  place  in  a 
two-horse  farm  wagon  with  sheet  and  bows, 
and  In  it  was  a  mattress  and  qnllts.  The 
next  morning  the  defendant  was  bade  at  the 
idace  and  told  Mrs.  GMdsmith  her  husband 
had  gone  to  Ft  Worth;  that  on  their  way 
to  Waurika  tbey  met  a  man  driving  a  Ford 
car  Just  west  of  Cornish.  The  man  said 
"Hello,  John,"  and  deceased  stopped,  left  the 
wagon,  and  they  talked  a  few  minutes.  De- 
ceased called  the  man  "Loney,"  and  came 
back  to  the  wagon  and  told  the  defendant  to 
take  the  wagon  and  team  back  home  and  go 
on  with  the  work,  and  to  tell  his  wife  that 
he  was  going  to  Ft.  Worth  and  would  be 
back  in  a. week  or  two.  A  day  or  two  later 
the  defendant  moved  bis 'wife  and  two  chil- 
dren to  deceased's  place  and  continued  to 
work  there  for  about  three  weeks.  About  a 
month  later  the  body  of  deceaHed  was  found 
in  an  old  well  in  Talley  Wilson's  pasture, 
four  miles  southwest  of  the  old  town  of  Cor- 
nish and  about  two  miles  south  of  Miller's 
store  on  Mud  Creek.  The  well  was  between 
20  and  30  feet  deep,  the  body  was  covered 
with  rubbish  and  a  large  rock,  a  binder 
wheel,  and  some  pieces  of  boards  and  of  old 
stove  pipe.  It  apparently  had  been  pitched 
In  head  foremost  and  the  feet  remained  un- 
covered. When  taken  out  It  had  on  only  an 
nndershtrt,  drawers  and  socks.  Later  a 
sack  containing  a  part  of  the  clothes  worn 
by  deceased  and  his  overcoat  was  found  in  a 
concrete  culvert  on  the  road  about  two  miles 
from  Bingling.  The  medical  witnesses  who 
made  the  post  mortem  examination  testified 
that  the  forehead  had  been  crushed  in  with 
a  blunt  Instrument,  and  the  skull  uack  of  the 
left  ear  was  crushed  In,  and  also  the  Jaw- 
bone bad  been  broken  in  two  or  three  places. 

The  evidence  shows  that  defendant  and 
deceased  stopped  at  a  wagon  yard  in  Ring- 
ling  that  day  and  bought  some  feed  for  the. 
team ;  that  they  left  the  wagon  yard  togeth- 
er about  4  o'clock  and  that  night  stopped  at 
Miller's  store  on  Mud  Oreek  and  ate  supper, 
fed  the  team,  and  remained  there  about  an 
hour,  leaving  there  between  8  and  9  o'clock. 
Several  witnesses  testified  that  deceased  was 
very  drunk  while  at  Miller's  store.  A  wit- 
ness testified  that  deceased  paid  for  the  din- 
ners In  Bingling  tluit  day  with  a  $5  bill,  and 


that  he  had  a  roll  of  greenbacks  that'  looked 
like  $50  or  more  in  his  hand  at  the  time. 

When  arrested  the  defendant  stated  to  the 
sheriff,  in  the  presence  of  several  persons, 
that  the  last  time  he  saw  Goldsmith  he  got 
out  of  his  wagon  and  got  into  a  car  and 
went  off  with  somebody;  that  he^ent  to 
Ringling  that  day  with  Goldsmith  and  they 
were  going  to  Waurika  to  buy  a  bunch  of 
mules  and  got  'as  far  as  Mud  Greek,  near 
Cornish,  and  there  met  a  Ford  car,  and 
Goldsmith  got  out  of  the  wagon  and  went  to 
the  car  and  talked  a  little  bit  and  came 
back  to  the  wagon  and  told  him  to  go  ahead 
with  the  work;  that  be  was  going  to  Ft 
Worth;  that  Goldsmith  called  the  man  "Lo- 
ney," or  some  such  name  as  that  A  witness 
testified  that  in  Ringling  that  day  the  de- 
fendant told  him  there  was  a  man  in  the 
wagon  yard  by  the  name  of  Goldsmith,  who 
had  Just  got  out  of  the  penitentiary,  and 
they  had  been  stealing  chickens  together  and 
they  Intended  to  get  some  hogs  over  on  Mud 
Creek;  that  the  defendant  said  Goldsmith 
had  some  money,  a  good  team  and  harness, 
and  a  good  wagon,  and  he  had  an  axe  and 
hammer  and  was  going  to  kill  Goldsmith  and 
throw  him  in  the  crecdc;  that  he  was  going 
to  kill  him  if  be  had  to  take  him  to  Red  riv- 
er and  tie  a  ro<^  around  his  neck. 

There  was'  testimony  tending  to  show  that 
the  defendant  had  in  his  possession  the  coat 
and  pants  which  were  worn  by  the  deceased 
on  the  day  he  left  home.  The  only  testimony 
ottered  on  the  part  of  the  defendant  explain- 
ing or  denying  the  inculpating  circumstances 
was  to  show  that  the  coat  and  pants  in  ques- 
tion belonged  to  the  defendant,  and  evidence 
tending  to  Impeach  the  witness  who  testified 
that  the  defendant  told  him  that  he  was  go- 
ing to  kill  Goldsmith.  The  defendant  did 
not  testify. 

The  errors  assigned  are  that  the  verdict  Is 
not  sustained  by  sufficient  evidence;  that 
the  court  erred  in  admitting  irrelevant,  in- 
competent, and  immaterial  testimony  and  in 
refusing  to  admit  competent  and  material 
testimony  offered  by  the  defendant  We 
have  carefully  examined  the  record,  inde- 
pendent of  the  errors  assigned,  and  have  giv- 
en the  case  that  careful  consideration  which 
its  importance  demands,  and  we  have  been 
unable  to  find  a  single  ruling  of  the  court 
on  -the  admission  or  In  the  rejection  of  evi- 
dence upon  which  error  could  be  predicated, 
and  our  conclusion  Is  that  the  undisputed 
facts  and  circumstances  Justified  the  verdict 
of  the  Jury.  A  more  cold-blooded,  brutal,  and 
inhuman  murder  could  hardly  be  Imagined; 
It  was  heartless  in  conception  and  cruel  In 
execution. 

There  is  no  error  presented  in  the  record; 
accordingly  the  Judgment  Is  affirmed. 

ARMSTRONG  and  MATSON.  JJ.,  concur. 
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WOOD  V.  STATE.     (No.  A-3509.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jone  19,  1920.) 

^    (Byllabut  Iv  the  Court.) 

Intoxicating  liquors  ies»236(20)— Evidenoa  heiit 
to  sustain  oonvictldn  for  unlawful  transporta- 
tion. 
In  a  prosecution  for  anlawfally  transport- 
ing intoxicating  liqaor,  evidence  examined,  and 
held  safficient  to  sustain  the  conyiction,   and 
that  no  reversible  error  was  committed  on  the 
trial, 

Appeal  from  County  Oonrt,  Cherokee  Coun- 
ty; J.  D.  Cox,  Judge. 

Bush  Wood  was  convicted  of  .unlawfully 
transporting  Intoxicating  liquor,  and  ap- 
peals.   Affirmed. 

George  N.  Hughes,  of  Tahlequah,  for  plain- 
tiff In  error. 

S.  P.  Freellng,  Atty.  Qen.,  and  W.  C.  Hall 
and  E.  L.  Fulton,  Aast.  At^s.  Gen.,  for  the 
SUte. 

DOYLE,  P.  J.  Plaintiff  in  error  Bush 
Wood  and  one  IjOu  Johnson  were  Jointly 
charged  with  transporting  12  half  pints  of 
whisky  from  a  place  unknown  to  a  point  In 
front  of  Sanalng's  Store  In  the  town  of  Park 
Hill,  in  Cherokee  county.  Upon  his  separate 
trial  plaintiff  In  error  Wood  was  convicted 
and  his  punishment  fixed  at  a  fine  of  $500 
and  six  months  In  Jail.  Fram  the  Judgment 
rendered  on  the  verdict,  he  appeals. 

The  principal  contention  on  the  part  of  the 
plaintiff  in  error  Is  that  the  evidence  Is  in- 
sufficient to  sustain  the  verdict,  in  that  it 
does  not  meet  the  requirement  of  the  stat- 
ute which  declares  the  testimony  of  an  ac- 
complice insufficient  to  convict  unless  It  is 
corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission 
of  the  offense. 

The  evidence  on  the  part  of  the  state  was 
substantially  as  follows: 

Mrs.  Annie  Mathews  testified: 

"I  am  the  wife  of  Price  Mathews,  a  merchant 
in  Park  HUl.  His  place  of  business  is  across 
the  street  from  the  Sansing  store.  I  have 
known  Bush  Wood  for  seven  or  eight  years.  I 
t(aw  him  probably  10  minutes  before  the  3:10 
p.  m.  train  arrived,  driving's  car,  and  he  stop- 
ped across  the  street.  I»n  Johnson  was  with 
him.  Bush  Wood  came  into  our  store  and 
warmed,  and  just  after  the  train  passed  a  man 
took  some  whisky  out  of  the  car," 

Sam  Agee  testified: 

"I  am  a  blacksmith  at  Park  Hill.  I  saw 
Bush  Wood  and  Ix>n  Johnson  pass  in  a  car. 
It  was  something  near  3  o'clock." 


Lon  Jobnson  testUled: 

"At  that  time  I  lived  two  miles  southwest  of 
Park  Hill.  I  went  to  Tahlequah  on  the  train 
and  met  Bush  Wood  there  about  11  o'clock. 
I  asked  him  if  he  could  get  me  some  whisky. 
He  said  he  could;  that  he  was  going  oat  to 
Park  Bill,  and  I  could  go  back  with  him.  I 
got  eight  half  pints  of  Old  Taylor  whisky  from 
him  out  by  Cale  Starr's  place,  and  paid  him 
for  it  at  Park  Hill.  I  served  a  term  in  the 
penitentiary  for  assault  with  intent  to  kill. 
I  was  convicted  before  statehood  for  dispos- 
ing of  whisky.  I  was  convicted  yesterday  of 
transporting  whisky  under  a  separate  charge." 

This  wltneas  entered  a  plea  of  gnUty  In 
this  case,  at  the  Febmary,  1920,  term  of  the 
district  court  of  Cherokee  county,  was  con- 
victed of  the  murder  of  Rex  Sansing,  and  Is 
now  serving  a  life  sentence  In  the  peniten- 
tiary. 

B.  A.  Ualoney  testified: 

"I  was  deputy  United  States  marshal  sta- 
tioned at  Tahlequah.  On  the  day  alleged,  I 
went  from  there  to  Park  Hill  on  the  train. 
Arrived  there  about  8:30  p.  m.  I  saw  Bush 
Wood  driving  west  just  before  the  train  stop- 
ped. I  recognised  the  car  as  Bush  Wood's 
car.  There  was  a  Winchester  in  the  car.  I 
picked  it  up  and  unloaded  it.  I  got  a  piece 
of  iron  and  broke  into  the  back  part  of  the 
car,  which  was  locked,  and  found  12  pints  of 
Old  Taylor  whisky  in  there.  I  later  arrested 
Lon  Johnson,  and  he  had  6  half  pints  of  Old 
Taylor  whisky." 

Ned  Grltts  testified: 

"I  am  chief  of  police  of  the  city  of  Tahlequah. 
On  the  date  alleged  I  saw  Bush  Wood  driving 
his  car  down  Main  street,  and  Lon  Johnson  was 
with  him." 

There  was  no  testimony  offered  by  the 
plaintiff  in  error. 

These  are  the  undisputed  facts,  and  in  our 
opinion,  excluding  the  accomplice  testimony, 
the  evidence  was  amply  sufficient  to  show 
that  plaintiff  in  error  transported  the  whis- 
ky as  charged.  It  is  dnly  when  there  Is  a 
total  failure  of  substantial  evidence  of  the 
elements,  or  some  one  element,  of  an  offense, 
that  this  court  on  appeal  Is  permitted  to  re- 
verse a  conviction  on  the  ground  that  the 
evidence  is  Insufficient  to  sustain  it.  The 
case  was  submitted  to  the  Jury  on  correct 
instructions.  The  trial  was  in  all  respects 
fair,  and  we  are  unable,  after  a  careful  ex- 
amination, to  find  anything  in  the  record 
sufficient  to  create  a  doubt  as  to  the  correct- 
ness of  the  result,  or  to  warrant  us  In  In- 
terfering with  the  verdict 

The  Judgment  Is  therefore  affirmed. 

ARMSTRONG   and  MATSON,  JJ.,  concur. 
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STATE  V.  UNDERWOOD. 


(Criminal  Coart  of  Appeals  of  Oklahoma. 
22,  1920.)   . 


(SyUabiu  hv  the  Court.) 

1.  ladletment  and  Information  «=>60— Informa- 
tton  laforming  one  of  oommon  understanding 
of  what  Is  Intended  Is  sufflclent. 

An  information  charging  the  offense  in 
ordinary  and  concise  language  without  repeti- 
tion, in  anch  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  in- 
tended, is  sufficient. 

2.  Properly  «=37— Ownarahip  of  chattel  ds- 
notes  possssslon  aad  eontroL 

Ownership  of  a  chattel  denotes  possession, 
dominion,  and  control  over  it. 

3.  Indlotnent  and  Information  «=3tlO(2)— 
Words  oooveyina  same  meaning  as  thoae  used 
in  statutes  are  sufflolsnt. 

Words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued  in  the  in- 
formation, but  other  words  conveying  the  same 
meaning  may  be  used. 

4.  Indictment  and  Information  «=>7I— Need  not 
be  certain  to  a  certain  Intent  In  every  par> 
Ucular. 

\  The  common-law  doctrine  of  a  strict  con- 
struction of  criminal  law  and  all  proceedings 
in  criminal  cases,  aod  that  an  information 
should  be  certain  to  a  certain  intent  in  every 
particular,  is  not  in  force  in  Oklahoma. 

5.  False  pretenses  <8=s>2S  —  Information  held 
suflloieat. 

For  reasons  holding  an  information  suffi- 
cient as  charging  the  defendant  with  having  ob- 
tained certain  property  by  false  pretenses,  as 
against  a  motion  in  arrest  of  judgment,  see 
body  of  opinion. 

Appeal  from  EHstrlct  Conrt,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

D.  F.  Underwood  was  convicted  of  the 
crime  of  obtaining  property  by  false  pretenses 
and  his  punishment  fixed  by  veirdict  at  Im- 
prisonment for  two  years,  and,  from  an  order 
arresting  the  Judgment,  the  State  appeals. 
Beversed.  and  canse  remanded,  with  direc- 
tions to  oTerml'e  the  motion  in  arrest  of  judg- 
ment and  pronounce  Judgment  in  conformity 
wltb  tbe  verdict 

Cb&s.  P.  Abbott,  Co.  Atty.,  of  Durant,  and 
S.  P.  Freeling,  Atty.  Gen.,  and  W.  0.  Hall, 
Asat.  Atty.  Gen.,  for  the  State. 

Hatchett  A  Ferguson,  of  Duraint,  fi>r  de- 
fendant in  error, 

StATSON,  J.  This  Is  an  appeal  by  tiie 
state  from  an  order  of  the  district  conrt  of 
Bryan  county  arresting  the  Judgment  upon  a 
trial  in  which  the  defendant,  Underwood, 
was  convicted  of  <he  crime  of  obtaining  prop- 
erty by  false  pretenses,  and  the  punishment 
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fixed  by  tbe  jury's  verdict  at  imprls<mment 
in  the  state  penitentiary  for  a  term  of  two 
years. 

Hie  information  upon  •which  this  prosecu- 
tion Is  based,  omitting  tbe  caption,  is  as  fol- 
lows: 


(NO.  A-M07.) 
May 


"Comes  now  Chas.  P.  Abbott,  the  duly  quali- 
fied and  acting  county  attorney  in  and  for  Bryan 
comty,  state  of  Oklahoma,  and  gives  the  dis- 
trict  court  of  Bryan  conniy  and  state  of  Okla- 
homa to  know  and  be  informed  that  the  above- 
named  defendants,  D.  F.  Underwood,  and  Frank 
Adams,  late  of  Bryan  county,  did  in  Bryan 
county  and  in  the  state  of  Oklahoma,  on  or 
about  tbe  16th  day  of  November,  in  tbe  year  of 
our  Lord  one  thousand  nine  hundred  and  four- 
teen, commit  the  crime  of  obtaining  property 
under  false  pretenses  in  the  manner  and  form 
as  follows: 

"That  is  to  say,  the  defendants  did  in  said 
county  and  state,  at  the  date  above  named, 
unlawfully,  willfully,  and  feloniously  represent 
to  one  I.  C.  Tally  that  one  D.  F.  Underwood 
was  the  owner  of  a  certain  good  and  valid  note 
for  the  sum  of  $1,250.00,  and  that  said  note 
was  secured  by  mortgage  on  certain  lands  lo- 
cated in  Murray  county,  Okl.,  and  relying  upon 
said  representations  as  being  true,  and  be- 
lieving same  to  be  true,  the  said  I.  C.  Tally 
was  then  and  there  induced  to  and  did  part  with 
a  certain  stock  of  goods  located  at  Silo,  Okl., 
in  exchange  for  said  note  and  mortgage,  when 
in  truth  and  in  fact  said  note  was  bogus  and 
was  not  secured  by  mortgage  on  said  lauds  as 
represented  and  same  is  worthless,  all  of  which 
said  defendants  then  and  there  well  knew,  and 
the  said  representations  were  made  designedly, 
fraudulently,  feloniously  and  willfully  with  in- 
tent to  wrong,  cheat  and  defraud  the  said  I.  C. 
Tally  out  of  the  said  stock  of  goods  and  the 
value  thereof,  contrary  to  the  form  of  statutes 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state." 

Section  26&i,  Revised  Laws  1910,  is  tbe 
statute  upon  which  this  prosecution  was 
based,  and  reads  as  follows: 

"Any  person  who,  with  intent  to  dieat  or  de- 
fraud another,  designedly,  by  color  or  aid  of 
any  false  token  or  writing,  or  other  false  pre- 
tense, obtains  the  signature  of  any  person  to 
any  written  instrument,  or  obtains  from  any 
person  any  money  or  property,  is  punishable 
by  imprisonment  In  the  penitentiary  not  ex- 
ceeding three  years  or  in  a  county  Jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding 
three  times  the  value  of  the  money  or  prop- 
erty so  obtained,  or  by  both  such  fine  and  im- 
prisonment." 

{1, 2]  No  demurrer  was  Interposed  to  said 
informatioQ  in  the  lower  court,  neither  was 
any  objectiwi  made  to  the  Introduction  of  evi- 
dence upon  the  ground  that  the  information 
failed  to  state  a  public  offense.  Tbe  first 
time  the  sufficiency  of  the  Information  was 
attacked  In  the  lower  court  was  after  verdict, 
and  upon  motion  in  arrest  of  Judgment, 
which  reads  as  follows: 
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"Now  comes  the  above-named  defendant  and 
moves  the  court  to  aet  aaide  and  vacate  the 
verdict  of  the  jury  returned  in  this  cause  and 
dismisa  this  action  for  the  following  reasons 
and  on  the  following  grounds,  to  wit: 

"Because  the  information  filed  against  the 
defendant  in  this  cause  does  not  state  facts 
sufficient  to  constitute  a  public  offense  against 
the  state  of  Oklahoma  and  does  not  state  facts 
sufficient  to  constitute  the  offense  of  false  pre- 
tense with  which  it  attempts  to  charge  the 
defendant. 

"Of  all  of.  which  the  defendant  prays  the 
judgment  of  the  court." 

Section  5791,  Bevlsed  Laws  1910,  provides: 

"The  defendant  may  demur  to  the  indictment 
or  information  when  it  appears  upon  the  face 
thereof,  either: 

"First.  That  the  grand  jury  by  which  an 
Indictment  was  found  had  no  legal  authority  to 
inquire  into  the  oftense  charged,  by'  reason  of 
Its  not  being  within  the  legal  jurisdiction  of  the 
county. 

"Second.  That  It  does  not  substantially  con- 
form to  the  requirements  of  this  chapter. 

"Third.  That  more  than  one  offense  is  charg- 
ed in  the  indictment  or  information. 

"Fourth.  That  the  facts  stated  do  not  con- 
stitute a  public  offense. 

"Fifth.  That  the  indictment  or  information 
contains  any  matter  which,  if  true,  would  con- 
stitute a  legal  justification  or  excuse  of  the 
offense  charged,  or  other  legal  bar  to  the  prose- 
cution." 

Section  S799,  Id.,  provides: 

"When  the  objections  mentioned  in  section 
S791  appear  from  the  face  of  the  indictment 
or  information,  they  can  only  be  taken  by  de- 
murrer, except  that  the  objection  to  the  juris- 
diction of  the  court  over  the  subject  of  the 
indictment  or  information,  or  that  the  facts 
stated  do  not  constitute  a  public  offense,  may 
be  taken  at  the  trial,  under  tbct  plea  of  not 
guilty,  and  in  arrest  of  judgment." 

Section  5939,  Id.,  provides: 

"A  motion  in  arrest  of  judgment  is  an  ap- 
plication on  the  part  of  the  defendant  that  no 
judgment  be  rendered  on  plea  or  verdict  of 
guilty,  or  on  a  verdict  against  the  defendant 
on  a  plea  of  former  conviction  or  acquittal. 
It  may  be  founded  on  any  of  the  defects  in  the 
indictment  or  information  mentioned  as  grounds 
of  demurrer  unless  such  objection  has  been 
waived  by  a  failure  to  demur,. and  must  be  be- 
fore or  at  the  time  the  defendant  is  called  for 
judgment." 

In  Ehea  v.  U,  S.,  6  Okl.  254,  60  Pac.  993,  it 
Is  said: 

"The  defendant  below,  so  far  as  the  record 
in  this  court  discloses,  neither  moved  to  set 
aside  the  Indictment  nor  demurred  thereto,  and 
has  therefore  waived  all  objections  to  the  satiie, 
except  that  it  does  not  state  facts  sufficient  to 
constitute  a  public  offense,  or  to  give  the  court 
jurisdiction  of  the  subject  matter." 

It  follows  from  the  foregoing  statutes  and 
the  decision  of  this  court  in  the  Rhea  Case 


that,  U  the  information  upon  which  this 
prosecntion  is  based  Is  sufficient  to  state  a 
public  offense  (as  that  is  the  only  statutory 
ground  upon  which  it  was  attacked  in  the 
lower  court  by  motion  in  arrest  of  judgment), 
then  the  order  of  the  trial  court  arresting  the 
judgment  should  be  reversed ;  otherwise,  sus- 
tained. 

[3-6]  Counsel  for  'defendant  have  filed  an 
elaborate  brief  basing  the  contention  that  the 
information  is  wholly  insufficient  to  charge  a 
public  offense  upon  the  sole  ground: 

"It  is  nowhere  alleged  in  the  information 
that  the  defendant  obtained  said  stock  of  goods, 
any  benefit  therefrom,  or  any  part  thereof." 

In  the  case  of  White  ■▼.  State,  4  CM.  Cr. 
146,  111  Pac.  1012,  this  court  said: 

"If  the  indictment  was  defective  this  mat- 
ter should  have  been  called  to  'the  attention  of 
the  trial  court  by  proper  motions  before  the 
defendant  entered  his  plea.  This  is  the  rea- 
son why  the  defendant  is  allowed  by  statute 
one  day  in  which  to  plead.  If  the  defendant 
enters  his  plea  and  waits  until  the  introduc- 
tion of  the  evidence  to  object  to  the  sufficiency 
of  the  indictment,  the  objection  should  be  over- 
ruled if  by  any  •  •  •  intendment  the  indict- 
ment can  be  sustained." 

The  decision  in  the  White  Case  has  been 
uniformly  followed  by  the  later  decisions  of 
this  court,  and  states  the  correct  rule  in  this 
Jurisdiction  by  which  the  sufficiency  of  the 
information  should  be  measured  on  a  motion 
in  arrest  of  Judgment. 

The  second  subdivision  of  section  6738,  Re- 
vised Laws  1910,  provides: 

"The  indictment  or  information  must  contain: 
*  *  *  A  statement  of  the  acts  constituting 
the  offense,  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  ia  in- 
tended." 

Section  5744,  Id.,  provides: 

"The  words  used  In  an  indictment  or  informa- 
tion must  be  construed  in  their  usual  accepta- 
tion, in  common  language,  except  words  and 
phrases  defined  by  law,  which  are  to  be  con- 
strued according  to  their  legal  meaning." 

Section  5745,  Id.,  provides: 

"Words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued  in  the  in- 
dictment or  information,  but  other  words  con- 
veying the  same  meaning  may  be  used." 

Section  5746,  Id.,  provides  in  part: 

"The  indictment  or  information  is  sufficient 
if  it  can  be  understood  therefrom:    •    •    • 

"Sixth.  That  the  act  or  omission  charged  as 
the  offense  is  clearly  and  distinctly  set  forth  in 
ordinary  and  concise  language,  without  repeti- 
tion and  in  such  a  manner  as  to  enable  a  per- 
son of  common  nnderstanding  to  know  what  is 
intended. 

"Seventh.  That  the  act  or  omission  charged 
as  the  offense,  is  stated  with  such  a  degree  of 
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certainty,  as  to  enable  the  court  to  prononnce  t     "The  common-law  doctrine  of  a  strict  con- 


judgment  upon  a  conviction  aecordins  to  the 
right  of  th«  caaa." 

The  Information  in  this  case  alleges  that 
the  defendant,  Underwood,  "willfully  and  fe- 
loniously represented  to  one  I.  G.  Tally  that 


Btructlon  of  crimijial  law  and  all  proceedincs  In 
criminal  caaea,  and  that  an  indictment  ohould 
be  certain  to  a  certain  intent  in  every  particu- 
lar ia  not  in  force  in  Oklahoma." 

Also,  It  has  been  held  tbat  If  an  indictment 


he^nderwood,  was  the  owner  of  a  certain  ,^  InlormaUon  "stateB  the  facto  In  ordinary 
Sood  and  valuable  note  for  the  sum  of 
$1,250.00,  and  that  said  note  was  secured  by 
a  mortgage  on  certain  lands  located  in  Mur- 
ray county,  Okl."  The  allegation  that  the 
said  Underwood  was  the  owner  of  such  a  note 
and  mortgage  was  equivalent  in  meaning,  ac- 
cording to  lexicographers^  to  an  allegation 
also  that  the  said  Underwood  was  possessed 
of  such  property.  Thomas  v.  Blair,  111  La. 
678,  35  South.  811.  Ownership  of  a  chattel 
denotes  dominion  and  control  over  It 
The  information  further  alleges  that — 

"The  aald  Tally,  relying  upon  said  representa- 
tions as  being  true,  and  believing  same  to  be 
true,  was  then  and  there  induced  to  and  did 
part  with  a  certain  stock  of  goods  located  at 
Silo,  OkL,  in  exchange  for  said  note  and  mort- 


Webster  defines  the  word  "exchaoce"  to 
mean: 

"To  part  with,  give  or  trantfer  to  another  in 
consideration  of  aometUng  received  as  an 
equivalent;  usually  followed  by  'for'  before  the 
thing  received;  to  barter,  swap,  as  'to  exchange 
horses,' "  etc. 

The  allegations  quoted  above  are  equira- 
lent  Ip  the  opinion  of  this  court,  according  to 
their  meaning  in  common  language,  to  an 
allegation  dlrei^y  charging  that  the  said 
Underwood  obtained  from  the  said  Tally,  by 
means  of  such  representations  as  aforesaid, 
a  certain  stock  of  goods  located  at  Silo,  <^1., 
In  exchange  for  the  said  certain  note  and 
mortgage,  of  which  he,  tbe  said  Underwood, 
was  then  and  there  the  owner  and  possessed. 
If  sncb  language  would  In  its  ordinary  and 
usual  acc^tadon  be  understood  to  mean 
that  the  defendant  in  fact  obtained  tbe  stock 
of  goods,  the  information  was  sufficient  in 
tbat  respect  to  comply  with  the  requirements 
of  the  statutes  of  this  state,  even  if  a  cod- 
stmction  could  be  placed  upon  said  language 
to  tbe  contrary,  because  it  has  never  been  the 
rule  In  this  state  that  Indictments  or  infor- 
mations are  required  to  contain  that  degree 
of  certainty  to  a  certain  Intent  In  particular 
which  was  formerly  required,  and  now  Is, 
in  some  other  Jurisdictions  where  a  strict 
construction  prevails  as  to  criminal  plead- 
ings. 

In  Priee  t.  State,  9  Okl.  Cr.  359,  131  Pac. 
1102,  It  Is  held: 


and  concise  language,  and  in  such  a  manner 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended,  it  is  sufficient." 
Star  T.  State,  9  Okl.  Or.  210,  131  Pac.  542; 
Deen  v.  State,  T  Okl.  Cr.  150, 122  Pac.  941. 

Counsel  for  the  defendant  have  cited  sev- 
eral authorities  in  which  points  doscly  re- 
lated to  the  one  raised  in  this  case  were  con- 
sidered, and  in  which  decisions  the  courts 
of  other  states  have  held  indictments  and 
informations  containing  allegations  slmttar  to 
those  in  this  Information  insufficient  to 
obarse  tbe  offense  of  false  pretenses,  on  the 
ground  tluit  such  allegations  do  not  suffl- 
ciottly  charge  that  tibe  defendant  obtained 
money  or  property,  v^ieh  Is  the  gravamen 
of  tbe  offense  und»  the  statutes. 

But  in  view  of  our  statutes  above  dted, 
such  decisions  cannot  be  held  controiling  up- 
on this  court,  which  has  in  the  past  followed 
more  liberal  and  reasonable  rules  than  ob- 
tain In  tbe  states  from  which  such  decisions 
come.  Our  statutes  applying  to  the  construc- 
tion to  be  given  indictments  or  informations 
are  clearly  antagonistic  to  the  idea  that  such 
pleadings  are  to  receive  a  strict  and  technical 
construction.  The  court  is  of  the  opinion  that 
tbe  information  above  quoted  sets  forth  the  of- 
fense of  false  pretenses  In  ordinary  and  concise 
language,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  Intended,  and  that  the  offense 
is  charged  with  a  suUlcient  degree  of  certain- 
ty to  enable  the  court  to  pronounce  Judgment 
upon  the  conviction  according  to  the  right  of 
the  case.  Viewed  from  such  a  Standpoint,  the 
informatlou  is  sufficient,  and  the  trial  court 
erred  in  sustaining  the  motion  in  arrest  of 
Judgment 

For  the  reasons  stated,  the  order  of  the 
district  court  of  Bryan  county,  sustaining  the 
motion  in  arrest  of  Judgment,  is  reversed,  and 
the  cause  ronanded,  with  Instructions  to  the 
trial  court  to  overrule  the  motion  in  arrest 
of  Judgment  and  to  pronounce  Judgment  upon 
the  defendant  in  conformity  wltii  the  verdict 
returned,  and  for  further  proceedings  In  ac- 
cordance with  law. 

DOYLBJ,  P.  J.,  and  ARMSTKONQ,  J.  con- 
cur. 
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STATE  ex  ral.  LAWTON  v.  PUBLIC  8ERV. 

ICE  COMMISSION  OF  NEVADA 

•t  al.     (No.  2432.) 

(Supreme  Court  of  Nevada.    June  14,  1920.) 

1.  Mandamas  i8=»8l— Will  not  lie  to  compel 
Public  Service  Commission  to  annul  order 
disoontlnulng  street  oar  service. 

Where  the  Public  Serrice  Commission  has 
at  the  instance  of  a  traction  company  made 
an  order  allowing  it  to  permanently  discon- 
tinne  service  over  certain  streets,  mandamus 
will  not  lie  to  compel  the  commission  to  annul 
such  order,  in  view  of  Rev.  Lawg,  {  6695,  pro- 
viding that  the  writ  may  be  issued  to  compel  tibe 
performance  of  an  act  which  the  law  especial- 
ly enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station;  there  having  been  no  refusal 
on  part  of  commissioa  to  perform  any  doty 
conferred  upon  it. 

2.  Mandamus  «s>l54(l)— Writ  will  not  tie  to 
compel  traction  company  to  oontlnae  eervioe 
■ot  dlseontlnaod. 

Where  the  Public  Service  Commisdon  has 
Issued  an  order  allowing  a  traction  company  to 
discontinue  service  over  certain  streets,  man- 
damus will  not  lie  against  the  company  to  com- 
pel it  to  continue  service,  where  the  petition 
fails  to  show  that  service  has  been  discontinued, 
notwithstanding  that  it  applied  to  the  com- 
mission for  the  order  of  discontinuance. 

3.  Mandamus  «=3l— Writ  will  not  be  granted 
In  anticipation  of  supposed  omission  of  duty. 

Mandamus  is  never  granted  in  anticipation 
of  a  supposed  omission  of  duty,  however  strong 
the  presumption  may  be  that  the  persons  whom 
it  is  sought  to  coerce  by  the  writ  will  refuse 
to  perform  their  duty  when  the  proper  time 
arrives. 

4.  Mandamus  9=>l— Duty  to  contlRue  street 
oar  service  not  considered,  In  advance  of 
aotuat  discontinuance. 

In  proceedings  for  mandamus  to  compel  the 
Public  Service  Commission  to  annnl  an  order 
to  allow  a  traction  company  to  discontinue 
service  over  certain  streets,  and  to  compel  the 
traction  company  to  continue  such  service, 
whether  it  is  the  traction  company's  legal  duty 
to  continue  service  cannot  be  determined  in 
advance  ot  actual  discontinuance  of  service. 

Original  proceeding  In  mandamus  by  tlie 
State  of  Nevada,  on  relation  of  W.  J.  P.  Law- 
ton,  against  tbe  Public  Service  Commission 
of  Nevada  and  another.  Writ  denied,  al- 
ternative writ  quashed,  and  proceedings  dis- 
missed. 

McCarran,  MUler  &  Mashbam,  of  Beno, 
and  J.  W.  DIgnan,  of  Oakland,  Cat.,  for  re- 
lator. 

Leonard  B.  Ftiwler,  Atty.  Oen.,  and  Robert 
Richards,  Deputy  Atty.  Gen.,  for  defendant 
Public  Service  Commission. 

Ooodfellow,  Bells,  Moore  &  Orrlck,  of  San 
Francisco,  Cal.,  for  defendant  Beno  Trac- 
tion Oo. 


DtJCKBB,  J.  This  Is  an  original  proceed- 
ing in  numdamns.  l^ie  petition  of  W.  J.  P. 
LawtoD  shows,  among  other  matters,  that  on 
August  24,  1901,  the  city  council  of  tbe  city 
of  Reno,  a  municipal  corporation,  approved 
an  ordinance  granting  to  certain  persons, 
their  successors  In  interest  or  assigns,  the 
right  to  construct,  maintain,  and  operate  a 
street  car  line  over,  across,  and  upon  certnin 
streets,  alleyways,  and  avenues  of  said  city. 
The  franchise  privileges  granted  thereby 
were  duly  accepted  by  them,  and  thereafter 
assigned  to  the  defendant,  Reno  Traction 
Company,  a  corporation  organized  and  exist- 
ing under  and  by  Tlrtue  of  the  laws  of  Cali- 
fornia, which  now  owns  and  holds  said  fran- 
chise, and  by  virtue  thereof  has  constructed, 
maintains,  and  operates  street  car  lines  over 
and  across  and  upon  certain  streets  of  the 
city  of  Reno.  On  the  4th  day  of  September, 
1919,  the  said  Reno  Traction  Company  made 
an  ai^lication  to  the  Public  Service  Commis- 
sion of  Nevada  for  an  order  permitting  It  to 
permanently  discontinue  all  service  upon  and 
over  certain  branches  of  Its  street  car  lines 
in  said  dty.  In  pursuance  of  said  applica- 
tion and  after  notice  duly  given,  the  Public 
Service  Commission  held  a  public  hearing, 
and  on  the  22d  day  of  December,  1919,  made 
and  filed  an  order  authorizing  the  Reno  Trac- 
tion Company  to  permanently  discontinue 
service  over  the  street  railway  lUtes  desig- 
nated In  tbe  application.  The  order  was 
made  effective  January  16,  1920.  Tbe  com- 
mission afterward  amended  this  order  maK- 
ing  It  effective  January  20,  1920. 

The  petition  sets  forth,  further,  that  by 
reason  of  said  franchise,  its  terms  and  con- 
dltlcws,  and  the  acceptance  thereof  by  the 
Reno  Traction  Company  and  its  predecessors, 
the  construction,  maintenance,  and  operation 
of  the  street  car  lines  and  street  car  service 
on  the  streets  of  the  dty  of  Reno,  and  es- 
pecially by  reason  of  those  designated  in  the 
order  of  discontinuance  by  the  commissioa, 
property  rights  have  been  acquired  by  many 
of  the  cltlsens  of  the  dty  of  Reno,  homes 
have  been  constructed,  money  been  exitended 
by  such  citizens  and  taxpayers,  ae  wdl  as  by 
the  munidpal  corjwration  itself.  In  the  pav* 
Ing  and  improving  of  the  streets,  establish- 
ment, and  maintenance  of  sewerage  systems 
and  other  essential  munidpal  Improvements ; 
that  the  Public  Service  Commission,  unless 
otherwise  directed  by  tibe  mandate  of  this 
court,  will  cause  Its  order  of  permanent  dis- 
continuance of  street  car  service  to  become 
effective  January  20,  1920,  and  that  the  com- 
pany will  discontinue  such  service  to  the  ir- 
reparable injury  of  the  petitioner  and  other 
dtizens  and  taxpayers  of  tbe  dty  of  Reno  In 
their  property  and  property  rights,  acquired 
and  depending  on  such  service.  This  service, 
It  Is  alleged,  Is  a  business  of  a  public  nature^ 
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and  has  beeome  and  aow  Is  a  public  aec«8fllty, 
and  one  upon  which  petiUoner,  as  a  hOTise- 
holder  In  the' proximity  of  (»e  of  said  street 
car  lines,  as  ireU  as  a  great  number  of  dtl- 
xens  of  said  dty,  have  become  wholly  depend- 
ent for  transportation  to  and  from  their  re- 
ei>ectlTe  homes  and  places  of  business,  and 
that  the  public  welfare  of  these  cltlaens 
whose  homes  and  properties  }ie  adjacent  to, 
or  In  the  prozimtty  of,  the  streets  and  ave- 
nties  naHied  In  fhe  order  Is  for  the  saiAe  tea- 
son  depaident  upon  and  In-volved  in  such 
serrlce. 

it  Is  also  alleged  that  the  Public  Service 
Commission  in  making  and  entering  the  order 
exceeded  its  Jurisdiction,  in  that  by  the  order 
It  attempts  to  nullify  the  terms,  conditions, 
and  obligations  of  a  written  contract  mutual- 
ly entered  into  between  the  municipality  of 
the  dty  of  Beno,  a  oorpotate  body,  and  the 
Baao  Traction  Oompany,  a  public  service  cor- 
poration, and  that  the  order  is  therefore  null 
and  void ;  the  petitioner,  as  well  as  a  great 
number  of  dUzens,  taxpayers,  and  hous^old- 
ers  at  the  city  of  Beno,  has  no  plain,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  law. 

Petitioner  prays  that  an  alternative  writ 
ti  mandamus  issue  out  of  this  cpurt,  com- 
manding  the  Public  Service  Commission  to 
refrain  and  dedst  from  in  any  wise  enforcing 
or  making  effective  said  order,  and  command- 
ing and  direetlng  the  commission  to  nullify 
and  set  the  order  aside,  and  commauding  the 
Beno  Traction  Company  to  ooatlnue  service. 

Upon  this  petition  the  alternative  writ  was 
Issued  by  this  court,  commanding  the  commis- 
slcHi  to  set  the  order  aside  and  the  company 
to  continue  the  service,  or  appear  and  show 
cause  why  the  mandate  and  order  should  not 
be  made  peremptory  and  eifective. 

The  Public  Service  .  Commission  and  the 
Beno  Traction  Company  demurred  to  the  peti- 
tion, the  former  upon  the  ground  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  petition  for  a  writ  of  mandamus  or 
to  warrant  its  issuance,  and  the  latter  upon 
tlie  same  groimds,  and,  In  addition  thereto, 
that  there  is  a  misjoinder  of  parties  defoid- 
ant,  and  that  this  court  has  -no  jurisdiction 
of  the  subject-matter  of  the  proceedings.  The 
commission  and  the  oompany  also  filed  their 
respective  answers  to  the  petition. 

In  this  proceeding  the  Jurisdiction  of  the 
Public  Service  Commission  to  make  the  order 
authorising  the  Beno  Traction  Oompany  to 
dlfloontinue  street  car  aeryUse  over  the  streets 
designated  in  the  order  is  challenged  upon 
the  ground  that  the  ordinance  of  the  dty 
of  Beno,  and  the  acceptance  of  the  franchise 
privileges  thereby  accorded  by  the  company 
and  Its  predecessors,  constitutes  a  contract 
which  the  coouuissloa  cannot  abrogate  with- 
out the  consent  of  the  parties.  The  demur- 
rers present,  fhe  questioa  as  to  whether  man- 


damus is  a  proper  remedy  to  inauiie  Into  the 
jurisdiction  of  the  commission  to  make  the 
order  of  discontinuance  complained  of  by 
petitioner.  We  are  of  the  opinion  that  man- 
damus will  not  lie  agarlnst  either  of  the  de- 
fendants. 

[1]  There  has  beea  no  refusal  on  the  part 
of  the  commission  to  perform  any  duty  en- 
joined upon  it.  The  writ  is  not  sought  to 
stimulate  the  commission  to  action  pursu- 
ant to  some  legal  duty,  but  rather  to  cause  it 
to  undo  the  result  of  action  taken  in  a  mat- 
ter in  wbldi  its  jurisdiction  has  been  invoked 
in  conformity  with  the  statute  defining  its 
powers  over  public  utilities  in  this  state. 
Mandamus  is  ordinarily  a  remedy  for  official 
inaction,  and  will  not  lie  to  undo  wliat  has 
been  done.   20  Qyc.  168. 

As  set  out  in  the  foregoing  statement  of 
facts,  the  prayer  of  the  petition  is  that  an 
alternative  writ  of  mandamus  issue  out  of 
this  court,  oonunanding  the  Public  Service 
Commission  to  refrain  and  desist  from  in  any 
wise  enforcing  or  making  effective  its  order, 
commanding  and  directing  said  Public  Serv- 
ice Commission  at  Nevada  to  nullify  and  set 
aside  said  order. 

The  function  and  scope  of  the  extraordinary 
writ  of  mandamus  have  been  clearly  and  def- 
initely defined  by  the  statutes  of  this  state 
and  by  the  dedsious  of  this  court,  as  pointed 
out  and  discussed  by  counsel  for  the  com- 
mls8i<m  and  the  company  In  oral  argument, 
and  in  their  briefs.  That,  part  of  section 
569S  of  the  Bevised  Laws  of  Nevada  appli- 
cable in  this  proceeding  reads: 

'It  [the  writ  of  mandamus]  may  be  issued 
by  the  Supreme  Court,  a  district  court,  or  a 
judge  of  the  district  court,  to  compel  the  per- 
formance of  an  act  which  the  law  especiaUy 
enjoins  as  a  duty  resulting  from  an  office,  trust, 
or  station.    •    •    • " 

Discussing  the  office  and  scope  of  tiie  writ 
under  this  statute,  this  court,  in  State  of 
Nevada  v.  Gracey,  11  Nev.  223,  said: 

"To  justify  the  issuance  of  the  writ  to  en- 
force the  performance  of  an  act'  by  a  public 
offloer,  two  thinga  must  concur:  The  act 
must  be  one  the  performance  of  Vhich  the 
law  espedaliy  enjoins  as  a  duty  resulting  from 
an  office,'  and  the  actual  omission  on  the  part 
ot  the  respondent  to  perform  it.  It  is  in- 
cumbent on  the  relator  to  show,  not  only  tliat 
the  respondent  has  failed  to  perform  the  re- 
quired duty,  but  that  the  performance  thereof 
is  actually  due  from  him  at  the  time  of  the 
application." 

Again,  in  State  of  Nevada  ex  rel.  Freye»- 
leb«i  V.  Ninth  Judicial  District  Court,  40 
Nev.  168,  161  Pac.  610,  this  court,  referring 
to  the  function  of  the  writ  of  mkndamns,  de- 
clared that: 

"It  needs  no  dtation  of  auth(»ity  to  support 
tfae  well-established  rule  that  the  writ  of  man- 
damus will  not  assume  the  functions  of  a  writ 
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of  error,  nor  will  it  serve  to  reqnire  the  in- 
ferior tribunal  to  act  in  a  particular  man- 
ner or  to  enter  any  particular  judgment  or 
order.  On  the  contrary,  it  serves  only  to  com- 
pel the  doing  of  some  act  which  it  is  the 
clear,  legal  duty  of  the  lower  court  in  some 
way  to  do." 

Other  dedslons  of  tbls  court,  which  need 
not  be  alluded  to  specially,  express  the  same 
view  that  mandamus  Is  In  no  wise  a  prevent- 
ative remedy,  into  which  It  is  songht  to  be 
converted  In  this  case. 

"Its  purpose  and  object  is  to  command  per- 
formance, not  desistance,  and  is  a  compulsory 
as  distinguished  from  a  revisory  writ;  ^it 
lies  to  compel,  not  to  revise  or  correct  action, 
however  erroneous  it  may  have  been,  and  is 
not,  like  a  writ  of  error  or  appeal,  a  remedy 
for  erroneous  decisions."    18  R.  0.  Lk  114. 

This  limitation  is  maintained  by  the  gen- 
eral current  of  authority ;  and  this  court,  In 
restricting  the  Issuance  of  the  writ  under  the 
section  of  the  statute  cited  to  cases  where  It 
w«it  "to  compel  the  performance  of  an  act 
especially  enjoined  by  law,"  has  disposed  of 
the  contention  made  here  that  it  will  lie  to 
reverse  the  order  of  the  commission  for  want 
of  Jurisdiction. 

In  State  v.  Curler,  28  Nev.  S47,  67  Pac. 
1075,  the  district  judge,  after  a  hearing  under 
a  special  statute  providing  for  the  appoint- 
ment of  appraisers  to  appraise  the  value  of 
property  Involved  In  certain  claims  against 
counties,  refused  to  make  the  appointment. 
The  writ  was  sought  to  compel  said  judge  to 
appoint  appraisers,  and  was  denied  by  this 
court.  The  court  In  the  concluding  para- 
graphs of  the  opinion  announced  the  rule  thai, 
mandamus  will  not  lie  to  determine  the  ques- 
tion as  to  whether  a  public  officer  had  ex- 
ceeded  bis  power  and  jurisdiction.    It  said: 

"Again,  if  respondent,  under  the  act,  had  the 
power  or  authority  to  determine  the  constitu- 
tionality of  the  act  (a  power  which  the  rela- 
tor, it  seems,  does  not  controvert),  then  the 
issuance  of  the  peremptory  writ  involves  a  re- 
view and  determination  in  mandamus  of  the 
correctness  of  the  dedsion  of  the  respondent 
upon  that  constitutional  question;  but,  if  sucli 
power  does  not  exist  (the  power  to  determine 
the  constitutionality  of  the  act  of  1901  in  the 
proceeding  before  the  respondent),  then  the 
issuance  of  the  peremptory  writ  by  this  court 
requires  that  we  consider  and  determine  that 
respondent  exceeded  his  power  and  juiisdic- 
tion— a  question  which  cannot  be  considered  and 
determined  in  mandamus. 

"Adhering  to  the  settled  rules  of  the  law,  we 
must  hold  that,  under  the  facts  of  this  record, 
mandamus  will  not  lie,  for  the  reasons  given; 
and  therefore  the  peremptory  writ  will  be  de- 
nied, and  the  proceeding  dismissed." 

State  T.  Gtirler  was  cited  and  discussed  by 
counsel  for  the  commission  and  the  company 
in  tbeir  briefs;  but,  without  discussing  the 
rule  there  declared  or  seeking  to  obviate  its 
application  to  tbe  case  at  bar,  oounsd  tu 


relator  rely  upon  decisions  from  othtr  Juria- 
dlctions  to  sustain  their  position  t&at  manda- 
mus is  an  appropriate  remedy  In  ttais  case. 

As  we  conclude,  IrrespectiTely  of  the  ex- 
istence or  nonexistence  of  anotlter  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  that  mandamus  Is  not  proper 
in  this  case,  the  rule  qnoted,  as  stated  in  18 
K.  C.  Ir.  100,  by  counsel  for  relator,  to  tlie 
effect  that  such  remedy  must  be  adequate  to 
afford  i-elief  in  the  existing  emergency,  is  not 
applicable.  The  case  of  Baisch  v.  Board  of 
Education  of  the  City  and  County  of  San 
Francisco,  decided  by  an  evenly  divided  court, 
is,  in  our  opinion,  of  no  weight  as  an  author- 
ity. In  the  case  of  In  re  Barber  Asphalt 
Paving  Co.,  132  Fed.  945,  66  a  C.  A.  55,  67  L. 
R.  A.  761,  the  writ  was  issued  to  compel  the 
lower  court  to  set  aside  a  stay. order  and 
proceed  to  the  trial  of  a  case  on  the  merits. 
The  stay  order  in  this  case  was  tantamount 
to  a  refusal  by  tlie  lower  court  to  perform  an 
act  required  by  law.  No  such  question  is  pre- 
sented to  us  by  the  facts  of  this  case.  On 
the  contrary,  the  commission  has  proceeded 
to  hearing  and  decision  on  the  merits  of  tfie 
controversy,  and  the  question  is  whether  this 
court  can,  by  the  writ  of  nmndate,  recall  tne 
commission's  order  for  want  of  jurisdiction, 
and  substitute  its  own  judgment  instead. 

Counsel  for  relator  also  cite  Bx  parte  Brad- 
ley, 7  Wall.  364,  19  L.  Ed.  214,  in  wliich  the 
Supreme  Court  of  the  United  States  issued 
a  writ  of  mandamus  to  restore  to  practice 
an  attorney  at  law  who  had  been  disbarred 
by  the  inferior  court  for  contempt.  In  this 
decision  It  was  held  that  the  lower  court  was 
without  jurisdiction  to  debar  the  petitioner 
for  contempt  of  court,  and  that  mandamus 
was  a  proper  remedy.  The  case  Is  an  author- 
ity in  the  federal  jurisdiction  that  mandamus 
will  lie  in  this  specific  class  of  cases,  where 
a  court  without  jurisdiction  in  a  summary 
proceeding  disbars  an  attorney  at  law,  and 
where  there  Is  no  other  remedy  whatever. 
This  Is  the  extent  of  the  ruling  in  Bx  parte 
Bradley;  and,  were  we  Inclined  to  accept  it 
and  give  It  a  wider  application.  It  would  still 
be  at  variance  with  State  v.  Curler,  and  w« 
have  not  been  shown  nor  do  we  find  any  rea- 
son to  disapprove  the  latter. 

[2, 3]  As  the  writ  will  not  lie  against  the 
commission,  neither  will  it  go  against  the 
company,  primarily  for  the  reason  that  the 
petition  does  not  show  tliat  the  company  has 
dlscontljiued  its  service.  Its  apidlcation  to 
the  commission,  and  the  order  of  the  latter 
permitting  the  discontinuance^  afford  a  strong 
presumption  that  it  will  do  so,  but,  as  pre- 
viously stated,  the  writ  of  mandamus  is  in  no 
sense  a  preventative  remedy.  Its  Amction 
Is  to  enforce  action — to  compel  the  per- 
formance of  a  duty  or  obligation  which  Is 
enjoined  by  law.  Mandamus  Is  never  granted 
Ih  anticipation  of  a  sui^posed  omlssini  of 
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duty,  bowever  atvong  tiie  preaumpticm  may 
be  tliat  the  peisons  whom  it  Is  sought  to 
ooa«e  by  the  writ  will  refuse  to  perform 
their  duty  when  the  proper  time  anlTes. 
High's  Extraordinary  Legal  Remedies  ^ 
BdJ  S  12. 

"In  other  words,  the  relator  must  show  that 
the  respondent  is  actually  in  default  in  the 
performance  of  a  legal  duty  then  due  at  hia 
hands,  and  no  threats  or  predetermination  can 
take  the  place  of  such  a  default  before  the  time 
arrivea  when  the  duty  should  be  performed. 
•    •    • "    State  T.   Gracey,   supra. 

[4]  Whether  It  is  the  company's  legal  duty 
to  continue  street  car  service  over  the  streets 
designated  is  a  question  which  cannot  be 
determined  in  a  proceeding  of  this  character 
in  advance  of  an  actual  discontinuance  of 
such  service. 

The  peremptory  writ  of  mandate  prayed 
for  is  denied,  the  alternative  writ  quashed,- 
and  the  proceedings  dismissed. 

COLEMAN,  0.  Jn  and  SANDERS.  J.,  &mr 
cor. 


ACME  HARVESTING  MACH.  CO.  v.  BENE- 
DICT.    (No.  4r39.) 

(Sopr'eme  Court  of  Montana.    May  24,  1920.) 

1.  Assignments  for  baneflt  of  oreditors  ^=3215 
— ^Assignee  stands  tn  place  af  assignor. 

XJnder  Rev!  Codes,  !§  6186-6161,  as  at  com- 
mon law,  an  assignee  for  benefit  of  creditors 
stands  in  the  place  of  the  assignor. 

2.  Asslgnmsnts  for  bene^  of  creditors  «s»l9l 
— Does  not  affect  creditors'  right  to  sue'  as< 
signor. 

The  mie  that  the  ezecntion  of  a  common- 
law  assignment  for  the  benefit  of  creditors  is 
no  bar  to  an  action  by  a  creditor  against  the 
assignor,  and  in  no  way  affects  the  right  of  the 
creditor  to  proceed  to  judgment  after  the  aS* 
■ignment  is  made,  ia  not  changed  by  Rev. 
Codes,  iS  6136-6161. 

3.  Assignments  for  benefit  of  creditors  ^=»362 
—Assented  to  by  creditor,  doss  not  discharge 
hto  debt. 

An  assignment  for  benefit  of  creditors  and 
the  assent  thereto  of  a  creditor  did  not  effect 
the  assignor's  release  from  any  portion  of  his 
original  obligation  not  discharged  by  his  as- 
signee. 

4.  Assignments  for  benefit  of  creditors  «=»326 
—Creditor's  release  held  Insufficient  to  release 
•npaid  portion  of  debt. 

Nothing  short  of  an  agreement  expressed  in 
terms  indicating  clearly  the  creditor's  intention 
to  accept  the  pro  rata  distribution  as  a  full 
discharge  of  his  indebtedness  absolves  the 
original  debtor,  and  a  receipt  reciting  payment 
to  the 'receipting  creditor  t^  the  assignee  of  a 
certain  sum  "being"  a  certain  per  cent,  "final 


dividend  on  onr  account,  which  account  is  here- 
by settled  and  closed  and  said  assignee  is  re- 
leased from  said  trust,  and  finally  discharged 
from  his  duties  and  obligations  as  such  as- 
signee," is  not  such  an  agreement. 

Appeal  from  District  Court,  Fergus  Coun- 
ty: H.  Leonard  De  Kalb,  Judge. 

Action  by  the  Acme  Harvesting  Machine 
Company  against  M.  J.  Benedict.  From 
Judgment  for  plaintiff  and  an  order  denying 
defendant  a  new  trial,  defendant  appeals. 
Judgment  and  order  affirmed. 

E.  K.  Cheadle,  of  Lewlstown,  and  John  P. 
Swee,  of  Ronan,  for  appellant. 

Mettler  &  Briscoe,  of  Lewfstown,  for  re- 
spondent 

"COOPER,  J.  This  action  was  Instituted 
by  respondent  to  recover  the  sum  of  $247.03 
for  certain  goods,  wares,  and  merchandise. 
Appellant  admits  the  purchase  of  goods  of 
the  value  of  $357.49,  but  defends  the  action 
upon  the  ground  that  he  had  executed  a  deed 
of  assignment  of  all  his  property  for  the 
benefit  of  his  creditors  to  Andrew  J.  Brower, 
as  his  assignee,  and  that  all  of  his  creditors 
consented  in  writing  thereto.  He  alleges 
affirmatively  that  30.9  per  cent  of  $357.49 
was  paid  by  the  assignee  and,  by  virtue  of 
the  acceptance  of  $110.46  and  the  execu- 
tion of  a  receipt  by  plaintiff,  a  complete  re- 
lease and  discharge  of  the  balance  of  the 
debt  was  accomplished.  The  receipt  is  as 
follows: 

"The  said  sum  being  thirty  and  nine-tenths 
per  cent.  (30»/io%)  final  dividend  upon  our 
account,  wliich  account  ia  hereby  settled  and 
closed,  and  said  assignee  is  released  from  said 
trust,  and  finally  discharged  from  his  duties  and 
obligations  as  such  assignee." 

The  plaintltr  was  awarded  Judgment 
against  defendant  for  the  sum  of  $247.03, 
with  interest  and  costs.  The  appeal  is  from 
the  Judgment  and  from  an  order  denying 
defendant  a  new  trial. 

[1]  The  receipt  appellant  contends,  con- 
stituted a  full  release  of  the  original  In- 
debtedness and  effectuated  his  complete  dis- 
charge of  the  original  obligation.  1?he  an- 
swer of  respondent  to  this  is  that  the  pay- 
ment of  $110.46  by  the  assignee  did  not  ef- 
fect the  discharge  of  the  original  indebted- 
ness. The.  law  governing  assignments  for 
the  benefit  of  creditors  is  covered  by  sec- 
tions 6186-6161  of  the  Revised  Codes ;  and, 
as  at  common  law,  the  assignee  stands  in 
the  place  of  the  assignor.  Durfee  v.  Harper, 
22  Mont  S64,  06  Pac.  682.  The  point  raised 
on  this  appeal  is  settled  adversely  to  appel- 
lant by  the  overwhelming  weight  of  author- 
ity. The  rule  applicable  to  the  question  now 
before  us  is  stated  In  5  Corpus  Juris,  f  275, 
p.  1191,  as  follows: 
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"Am  a  right  of  action  is  gives  by  law  and  can- 
not be  destroyed  by  the  volantary  act  of  the 
debtor,  It  ia  the  rule  that  the  right  of  a  credi- 
tor to  maintain  an  action  against  his  debtor  and 
to  recover  a  personal  judgment  is  not  affected 
by  the  tatter's  voluntary  assignment  of  all  his 
property  for  the  benefit  of  all  his  creditors; 
nor  is  such  creditor's  right  to  proceed  to  Jndg- 
ment  defeated  because  he  has  filed  liis  claim 
with  the  debtor's  assignee." 

[2]  ^e  mle  governing  common-law  aaslgn- 
ments  for  the  benefit  of  creditors  remains 
unaffected  by  our  statutes,  in  so  far  as  the 
question  now  before  us  is  concerned.  It  Is 
no  longer  open  to  question  that  the  execu- 
tion of  a  common-law  assignment  for  the 
benefit  of  creditors  is  no  bar  to  an  action 
by  a  creditor  against  tbe  assignor  and  In  no 
way  affects  the  right  of  the  creditor  to  pro- 
ceed to  Judgment  after  the  assignment  Is 
made.  Detroit  Stove  Works  v.  Osmun,  74 
Mich.  7,  41  N.  W.  845. 

[3,4]  The  assignment  In  question,  assent- 
ed to  by  the  creditor  though  it  may  have 
been,  did  not  effect  the  release  of  the  as- 
signor of  any  portion  of  his  original  obliga- 
tion not  discharged  by  the  assignee.  S  Cor- 
pus Juris,  1285.  In  Hewlett  v.  Mills,  22  lU. 
341,  It  is  held  that  the  mere  assent  .of  a 
creditor  that  his  debtor  may  make  an  assign- 
ment for  the  benefit  of  creditors  does  not 
release  the  original  debt  There  the  court 
said: 

"The  mere  assent  by  a  creditor,  that  his  debt- 
or may  make  an  assignment  for  the  benefit  of 
his  creditors,  cannot  have  the  effect  to  release 
and  discharge  the  debt,  and  tliis  is  what  is  as- 
serted by  this  plea.  It,  at  most,  could  only  be 
held  to  require  him  to  look  to  the  fund  for  his 
portion  to  be  applied  on  his  daim,  and  leave 
him  to  collect  the  remainder  out  of  the  debtor." 

To  the  same  effect  is  Emerson  v.  Gerger, 
178  Mass.  130,  69  N.  B.  666.  In  the  case  last 
cited,  the  assignment  contained  a  provision 
that  all  creditors  assenting  to  it  thereby  dis- 
charged all  other  claims  against  the  debtor 
In  consideration  of  the  right  of  receiving 
the  dividend  from  the  assignee.  It  was 
titere  held  that  a  subsequent  receipt  by  the 
creditor  of  a  check  from  the  assignee  pur- 
porting to  be  a  final  dividend  Intended  to  be 
accepted  in  full  discharge  of  the  creditor's 
daim,  and  use  of  the  dieck  by  the  creditor, 
are  not  enough  to  show  an  assent  on  his 
part  to  an  agreement  of  composition,  and  the 
creditor  was  held  to  still  have  the  right  to 
sue  the  assignor  and  recover  the  balance  of 
his  claim.  5  Corpus  Juris,  {480,  pp.  1285, 
1?88. 

Our  conclusion,  therefore.  Is  that  nothing 
diort  of  an  agreement  expressed  in  terms 
which  Indicated  clearly  the  intention  of  the 
creditor  to  accept  the  pro  rata  dlstributlcai 
as  a  full  discharge  of  his  indebtedness 
could   absolve   the   original   debtor,   and   In 


oar  opinion  the  receipt  tbov»«mt  forOi  is  not 
such  an  agreement. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

Affirmed. 

HOLLOWAT,  HURI/T,  and  MATTHEWS, 
JJ~  concur. 


SMITH  V.  SULLIVAN.    (No.  4132.) 
(Supreme  Court  of  Montana.    May  24,  1920.) 

1.  Appeal  and  error  «=> 1 042 (4)— Refusal  to 
strike  a*  admission  from  complaJnt  not  prejs- 
iidal  to  defendant. 

Refusing  to  strike  from  the  complaint  an 
allegation  amonnting  to  no  more  than  an  ad- 
mission  that  plaintiff  owed  defendant  a  certain 
amount  for  certain  services  was  not  prejudidal 
to  defendant,  who  was  permitted  to  plead  the 
same  matter  as  a  counterclaim,  and  received 
credit  therefor. 

2.  Evtdenoe  «=»378(I)--Ledger  held  adnlssi' 
ble  without  production  of  mechanios  who 
turned  in  time  eards. 

A  ledger  into  whidi  are  immediately  trans- 
ferred by  the  bookkeeper  the  items  of  time 
and  material  put  into  each  Job  in  a  repair  shop, 
as  shown  by  time  cards  each  day  turned  in  by 
each  mechanic,  being  tmder  Rev.  Codes,  S  7951, 
the  book  of  original  entries,  is  admissible  with- 
out prodnction  of  the  mechanics,  trustworthi- 
ness of  their  cards  being  aufBdently  shown, 
and  the  bookkeeper  making  a-  proper  showing, 
notwithstanding  section  7862,  limiting,  with 
exceptions,  testimony  to  those  facta  of  which 
witness  knew  of  liia  own  knowledge. 

Appeal  from  Distriet  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  LetiUa  M.  Smith,  executrix,  sub- 
stituted for  M.  G.  Smith,  deceased,  against 
Micliael  Sullivan,  doing  business  as  the  Sulli- 
van Electric  Company.  From  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

J.  EL  Healy,  of  Butte,  for  appellant 
John  E.  Corette  and  O.  J.  Christian,  both 
of  Butte,  toT  respondent 

HOMiOWAT,  J.  The  plaintiff  in  Ms  com- 
plaint alleges  that  between  November  23, 
1916,  and  August  15,  1916,  he  performed  cer- 
tain work  and  labor  upon  automobiles  owned 
by  the  defendant,  and  furnished  repair  parts 
and  pieces  for  such  cars,  and  sold  and  de- 
livered to  defendant  oil,  gasoline,  and  other 
materials;  that  the  work  was  done  and  the 
goods  were  furnished  at  the  special  Instance 
and  request  of  defendant,  and  were  of  the 
reasonable  value  of  $556.17,  no  part  of  which 
has  been  paid  exc^t  the  sum  of  $52.90.  The 
complaint  then  ctmtalus  the  following  para- 
graph: 
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"But  the  defendant  haa  a  legal  offset  or 
counterclaim  for  goods,  wares,  and  merchan- 
dise and  labor  sold  and  dellTered  and  perform- 
ed by  the  defendant  for  the  plaintiff  between 
the  11th  day  of  September,  1916,  and  the  14th 
d«L7  of  April,  1910,  of  the  reasonable  value  of, 
$202J1,  ami  there  Is  now  due,  owing,  and 
unpaid  from  the  defendant  to  the  plaintiff  the 
sum  of  $301.16." 

The  prayer  Is  for  the  balance,  $301.16.  The 
defendant  appeared  and  moyed  to  strike  from 
tbe  complaint  the  paragraph  above;  and,  tbe 
motion  being  denied,  he  answered,  admitting 
tbat  he  had  employed  plaintiff  to  perform  cer- 
tain work  and  fnmish  certain  repairs  for  tbe 
automobiles,  but  under  a  special  contract  that 
the  cost  should  not  exceed  $00.  The  other 
all^ratlons  of  the  complaint  are  denied,  and 
defendant  then  pleaded  as  a  counterclaim  the 
same  account  mentioned  In  the  paragraph 
above.  There  was  Issue  Joined  by  reply,  and 
the  trial  thereafter  resulted  In  a  verdict  for 
plaintltr,  according  to  tbe  prayer  of  the  com- 
plaint. In  passing  upon  a  motion  for  new 
trial,  the  court  required  plaintiff  to  remit  $25 
of  the  amount  of  the  verdict,  and,  this  having 
b«en  done,  Judgment  was  entered,  the  motion 
dolled,  and  defendant  appealed. 

[1]  1.  Error  is  predicated  upon  tbe  ruling 
of  tbe  trial  court,  refusing  to  strike  from  the 
cMnplaint  tbe  paragraph  quoted  above.  It  Is 
true  tbat  the  draftsman  violated  tbe  rules  of 
good  pleading  In  attempting  to  anticipate  the 
defendant's  defense,  but  tbe  allegation 
amounted  to  nottiing  more  than  an  admission 
<»  plaintiff's  i)art  tbat  be  owed  defendant 
$202.11,  and  If  be  bad  merely  admitted  tbe 
same  while  a  witness  on  the  stand,  or  by  fall- 
ing to  deny  tbe  allegations  of  defendants 
ooanterdal±,  tbe  position  of  tbe  parties 
would  not  have  been  altered.  Defendant  was 
permitted  to  plead  the  same  accoimt  as  a 
counterclaim,  and  received  credit  for  It  It 
is  therefore  impossible  for  us  to  perceive  in 
what  manner  defendant  could  bave  been  prej- 
udiced by  tbe  court's  ruling.  The  maxim, 
"Elrror  appearing,  prejudice  will  be  pre- 
sumed," ceased  to  be  of  force  or  effect  in  this 
state  many  years  aga  It  is  now  the 
that— 

This  "court  must,  in  every  stage  of  an  a/tJon, 
disregard  any  error  or  defect  in  the  pl%djngs 
or  proceedings  which  does  not  affect  thjfg  sub- 
stantial rights  of  the  parties,  and  no  judgment 
shall  be  reversed  or  affected  by  reason^of  such 
error  or  defect."  f 

[2]  2.  Plaintiff  kept  a  garage  In  ^itte,  and 
was  engaged  in  the  business  of  'c^yfairi^i  au- 
tomobiles, and  selling  oil,  gasoIInw^Q^  otlier 
supplies.  He  worked  as  a  laborer^'i^jgeif^  hq^ 
employed  three  or  four  other  mechanics. '  Be- 
pair  parts  were  supplied  to  thi^mechanlcs  by 
plaintiff  or  bis  bookkeeper.  Myery  medhanic 
was  furnished  a  time  card, vj^^  ^t  was  his 
duty  and  practice  to  enter  ^  writing  on  this 
card,  as  be  proceeded  wl^^u  yg  work,  the 
190P^19 


amount  of  time  devoted  to  each  separate  Job 
and  the  materials  used  by  blm  thereon. 
ESrery  day  these  time  cards  were  turned  in 
to  the  bookkeeper,  wbo  immediately  transfer- 
red the  items  to  a  loose-leaf  ledger,  distribut- 
ing to  each  Job  each  workman's  time  upon 
tbat  Job  and  tbe  materials  used  by  him,  with 
the  price  of  tbe  same.  Apparmtly  the  time 
was  kept  in  dollarq  and  cents,  based  upon  the 
prevailing  wage  scale.  The  time  cards  and 
loose-leaf  ledger  constituted  the -only  books 
of  account  employed  in  plaintiff's  busiiiess. 
Xhe  evidence  discloses  that  this  method  of 
procedure  had  been  employed  with  respect  to 
defendant's  cars.  The  leaves  of  tbe  ledger 
containing  defendants  account  disclose  that 
three  or  four  of  tbe  mechanics,  other  than 
plaintiff,  had  worked  upon  defendant's  cars 
from  time  to  time.  These  other  mechanics 
were  not  called  to  testify ;  neither  was  their 
absence  explained.  Plaintiff  and  the  book- 
keeper were  the  only  witnesses  In  plaintiff's 
behalf. 

In  so  far  as  indicated  by  the  time  cards 
kept  by  himself,  plaintifl  testified  that  the 
work  was  d<me  and  materials  were  supplied 
and  actually  used  on  defendant's  cars,  and 
that  tbe  several  amounts  charged  therefor 
were  reasonable.  He  also  testified  that  be 
maintained  careful  supervision  of  the  otilier 
mechanics;  had  observed  them  at  work  and 
using  materials  upon  defendant's  cars,  and 
positively  Identified  some  of  the  items;  tbat 
he  knew  In  a  general  way  that  their  time 
cards  actually  spoke  the  truth,  but  upon 
cross-examination  admitted  that  be  was  fre- 
quently out  of  the  garage,  and  could  not 
know  definitely  that  the  accotmts  on  the  time 
cards  of  the  other  m''-cbanic8  were  absolutely 
correct.  The  bookkeeper  testified  that  the 
materials  charged  upon  the  time  cards  of  the 
other  mechanics  were  actually  delivered  to 
the  mec^ifnlcs  for  use  upon  defendant's  cars ; 
that  sJie  had  observed  these  mechanics  at 
worjst' upon  defendant's  cars,  and  had  seen 
e  of  the  parts  placed  in  tlie  cars,  and 
Jould  Identify  some  of  the  items,  but  she  was 
not  able  to  say  that  all  the  time  and  materi- 
als Indicated  upon  those  time  cards  had  ac- 
tually been  employed  upon  defendant's  cars. 
The  Items  of  time  and  materials  thus  defi- 
nitely identified  constituted  only  a  portion  of 
the  whole.  To  supplement  this  evidence  and 
make  out  tbe  case  against  defendant  for  the 
entire  amount  of  the  biU,  plaintiff  introduced 
in  evidence,  over  objection,  the  loose  leaves 
from  the  ledger  which  contained  defendant's 
account,  and  the  ruling  of  the  court  admitting 
this  evidence  is  assigned  as  «rror.  Our  Oodo 
(section  7862)  provides : 

"A  witness  can  testify  to  those  facts  only 
which  he  knows  of  Ms  own  knowledge;  that 
is,  which  are  derived  from  his  own  perceptions, 
except  in  those  few  express  cases  in  which  his 
opinions  or  toferences,  or  the  dedarations  of 
others,  are  admissible.** 
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This  statute  Is  but  declaratory  of  the  com- 
moD-Iaw  rule  In  force  generally,  long  before 
the  Code  was  adopted.  The  rules  of  evidence 
were  never  intended  to  be  ironclad.  The  law 
Is  progressive.  It  Is  not  Intended  tbat  a  new 
rule  shall  be  adi^ted  to  meet  the  exigencies  of 
every  new  case,  but  the  general  rules  are  to 
be  so  construed  that  they  will  adapt  them- 
selves to  the  varying  situations  which  the 
lapse  of  time  and  changing  conditions  In  the 
business  and  commercial  world  render  im- 
perative. The  purpose  of  the  rule  above  Is  to 
elldt  facts ;  to  obtain  the  best  evidence  con- 
sistent with  the  circumstances  of  the  case, 
or,  In  other  words,  to  require  that  degree  of 
proof,  which  produces  conviction  in  an  un- 
prejudiced mind. 

It  is  insisted  by  appellant,  in  effect,  that  U 
required  the  composite  testimony  of  the  sev- 
eral mechanics  and  the  bookkee];)er  to  render 
the  books  of  account  admissible,  and,  in  the 
absence  of  th^  mechanics,  the  books  contain- 
ed an  element  of  hearsay  which  rendered 
them  inadmissible.  To  the  general  rule  that 
a  witness  must  speak  from  personal  knowl- 
edge, a  number  of  exceptions  have  been  rec- 
ognized by  the  courts  generally,  and  this  is 
particularly  true  with  respect  to  the  diame- 
ter of  evidence  now  under  consideration.  If 
the  mechanics  were  dead  or  out  of  the  Juris- 
diction of  the  court  at  the  time  of  the  trial, 
the  authorities  generally  would  admit  the 
oooks  if  they  were  kept  in  the  usual  couise 
of  business  and  the  entries  were  transferred 
to  them  within  a  reasonable  time  after  they 
were  made,  and  this  upon  the  ground  of  the 
impossibility  of  obtaining  the  conflrmatory 
testimony.  Other  authorities  have  expanded 
the  exception  somewihp'=«.and  grounded  the  ad- 
missibility of  the  books  upon  the  unavaila- 
bility of  the  confirming  witnesses,  without 
reference  to  the  cause  of  the  unavailability. 
Wigmore  on  Evidence,  {  1630,  after  consid- 
ering the  exceptions  noted,  as  where  the  en- 
trant or  transactor  is  dead  or  both  of  them 
are  dead,  treats  of  the  subject  now  under  xe- 
vlew  as  follows: 

"One  more  consideration  remains  to  be  noted. 
The  supposition  in  the  above  cases  was  tbat 
B.  or  S.  or  both  were  dead.  But  suppose,  in- 
stead, that  S.,  the  salesinaii,  teamster,  or  the 
like,  is  otherwise  unavailable ;  is  the  resolt 
to  be  any  different?  It  need  not  be.  In  the 
language  of  Chief  Justice  Shaw,  already  quot- 
ed (ante,  par.  1521) :  'The  ground  is  the  im- 
possibility of  obtaining  the  testimony,  and  the 
cause  of  such  impossibility  seems  immaterial.' 
Now  the  ordinary  conditions  of  mer<!antile  and 
industrial  life  in  some  offices  do  in  fact  con- 
stantly present  Just  such  a  case  of  practical 
impossibility.  Suppose  an  offer  of  books  rep- 
resenting transactions  during  several  months 
in  a  large  establishment.  In  the  first  place,  the 
employes  have  in  many  cases  changed,  and 
the  former  ones  cannot  be  found;  in  the  next 
place,  it  cannot  always  be  ascertained  accurate- 
ly which  employe  was  concerned  in  each  one 


of  the  transactions  represented  by  the  hun- 
dreds of  entries;  in  the  third  place,  even  if 
they  could  be  ascertained,  the  production  of 
the  scores  of  employes  to  attend  court  and 
identify  In  tedious  succession  the  detailed  items 
of  transactions  would  interrupt  and  derange 
the  work  of  the  establishment,  and  the  evi- 
dence would  be  obtained  at  a  cost  practically 
prohibitory;  and  finally,  the  memory  of  such, 
persons,  when  summoned,  would  usually  af- 
ford little  real  aid.  If  unavailability  or  im- 
possibility is  the  general  principle  that  con- 
trols (ante,  par.  1521),  is  not  this  a  real  case 
of  unavailability?  Having  regard  to  the  facts 
of  mercantile  and  industrial  Ufe,  it  cannot  be 
doubted  tbat  it  is.  In  such  a  case,  it  should 
be  sufficient  if  the  books  were  verified  on  the 
stand  by  a  supervising  officer  who  knew  them 
to  be  the  books  of  regular  entries  kept  in  that 
establishment,  and  the  production  on  the  stand 
of  a  regiment  of  bookkeepers,  salesmen,  flip- 
ping clerks,  teamsters,  foremen,  or  other  sub- 
ordinate employes,  should  be  dispensed  with. 
No  doubt  much  should  be  left  to  the  discretion 
of  the  trial  court;  production  may  be  required 
for  cross-examination,  where  the  nature  of 
the  controversy  seems  to  require  it.  But  the 
important  thing  is  to  realize  that  upon  prin- 
ciple there  is  no  objection  to  regarding  this 
situation  as  rendering  in  a  given  case  the  pro- 
duction of  all  the  persons  practically  as  im- 
possible as  in  the  case  of  death. 

"The  conclusion  is,  then,  that  where  an  entry 
is  made  by  one  person  in  the  regular  course  of 
business,  recording  an  oral  or  written  report, 
made  to  him  by  one  or  more  other  persons  in 
the  regular  course  of  business,  of  a  transac- 
tion lying  in  the  personal  knowledge  of  the 
latter,  there  is  no  objection  to  receiving  that 
entry  under  the  present  exception,  provided  the 
practical  inconvenience  of  producing  on  the 
stand  the  nnmerous  persons  thus  concerned 
would  in  the  particular  case  outweigh  the  prob- 
able utility  of  doing  so.  Why  should  not  this 
conclusion  be  accepted  by  the  courts?  Such 
entries  are  dealt  with  in  that  way  in  the  most 
important  undertakings  of  mercantile  and  in- 
dustrial life.  They  are  the  ultimate  basis  of 
calculation,  investment,  and  general  confidence 
in  every  business  enterprise;  nor  does  the 
practical  impossibility  of  obtaining  constantly 
and  permanentiy  the  verification  of  every  em- 
ploye affect  the  trust  that  is  given  to  such 
books.  It  would  seem  that  expedients  which 
the  entire  commercial  world  recognizes  as  safe 
could  be  sanctioned,  and  not  discredited,  by 
courts  of  justice.  When  it  is  a  mere  question 
of  whether  provisional  confidence  can  be  placed 
in  a  certain  class  of  statements,  th^e  cannot 
profitably  and  sensibly  be  one  rule  for  the 
business  world  and  another  for  the  courtroom. 
The  merchant  and  the  manufacturer  must  not 
be  turned  away  remediless  because  methods 
in  which '  the  entire  community  places  a  just 
confidence  are  a  litUe  difficult  to  reconcile  with 
technical  judicial  scruples  on  the  part  of  the 
same  persons  who  as  attorneys  have  already 
employed  and  relied  upon  the  same  methods. 
In  short,  courts  must  here  cease  to  be  pedan- 
tic and  endeavtfr  to  be  practicaL" 

If  only  the  death  of  the  mechanics  or  their 
absence  from  the  Jnrlsdlctioa  of  the  court 
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would  excuse  their  b^ing  called  as  witnesses, 
then  It  might  occur  that,  although  within 
this  state,  they  would  be  at  such  distance 
from  the  place  of  trial  that  their  mileage  and 
Xier  diem  as  witnesses  _would  amount  to  more 
than  the  total  of  the'  Items  of  the  account 
which  they  would  be  called  upon  to  Identify. 
It  cannot  be  possible  that  the  law  contem- 
plates that  a  clerk  who  has  sold  60  cents 
worth  of  ribbon  must  be  called  as  a  witness, 
at  an  exx)ense  of  at  least  $3 — the  per  diem  of 
a  witness  for  one  day — to  Identify  the  sale 
slip,  before  the  account  books  containing  the 
Item  can  be  admitted  In  evidence  to  prove 
that  the  ribbon  was  sold.  Furthermore, 
some  of  the  transactions  recorded  upon  the 
time  cards  of  these  absent  mechanics  oc- 
curred a  year  and  a  half  prior  to  the  trial, 
and  It  Is  Inconceivable  that.  If  called,  they 
could  hfive  remembered  the  facts  recorded. 
At  best,  they  could  probably  have  done  noth- 
ing more  than  Identify  the  entries  upon  the 
cards  as  In  their  handwriting,  and  generally 
testified  that  they  kept  accurate  accounts. 
There  are  numerous  reported  cases  which 
bold  that  the  books  are  admissible  under  the 
exception  as  amplified  by  Wigmore  above, 
without  calling  the  clerks  who  made  the  en- 
tries upon  the  sale  slips  or  time  cards,  and 
without  explaining  their  absence,  and  the 
reasoning  of  these  courts  appeals  to  us. 
Among  the  leading  cases  of  this  class  are 
State  V.  Stephenson,  60  Blan.  405,  76  Pac. 
905,  105  Am.  St  R^.  171,  2  Ann.  Cas.  841 ; 
L.  4  N.  K.  Oo.  V.  Daniel,  122  Ky.  256,  91  S. 
W.  691,  8  L.  R.  A  (N.  S.)  1190;  Firemen's 
Ins.  Ca  V.  Seaboard  A  U  Go.,  188  N.  O. 
42,  60  S.  E.  452,  107  Am.  St  Rep.  517. 

In  Meredith  v.  Bowman,  49  Mont  204,  141 
Pac.  643,  the  account  books  were  excluded, 
but  the  facts  were  that  the  bookkeeper  was 
not  called,  his  absoice  not  accounted  for,  and 
the  books  were  not  Identified:  The  court 
said: 

"There  was  in  fact  no  preliminary  evidence 
tending  to  show  that  the  booliB  had  been  kept 
in  the  usDal  course  of  basiness,  that  the  en- 
tries bad  been  made  contemporaneously  with 
the  transactions  out  of  which  the  charges  grew, 
or  that  they  had  been  honestly  and  correctly 
kept  The  defendant  Bennett  in  connection 
with  whose  testimony  they  were  offered,  tes- 
tified In  substance  that  he  knew  nothing  of 
them,  except  that  they  had  been  delivered  to 
him  by  Bradley  after  the  work  had  been  com- 
pleted. This  preliminary  evidence  was  neces- 
sary to  render  the  books  admissible." 

Our  conclusion  is  that  the  record  contains 
sufficient  evidence  of  the  trustworthiness  of 
the  time  cards  to  admit  the  ledger  which, 
under  the  provisions  of  section  7951,  Revised 
Codes,  was  the  book  of  original  entries.  It 
was  within  the  sound  discretion  d  the  trial 
court  to  require  Ihe  mechanics  to  be  called, 
or  not  and  in  the  absence  of  any  showing  of 
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abuse  of  discretion  the  ruling  admitting  the 
book  was  not  erroneous.  The  bookkeeper 
identified  the  ledger  as  the  book  kept  by  the 
plalntur  In  the  regular  course  of  business, 
testified  that  the  entries  upon  the  time  cards 
were  transferred  to  the  ledger  contemporane- 
ously with  the  transactions;  that  the  Items 
were  transferred  accurately,  and  the  book 
fairly,  honestly,  and  correctly  kept 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

Affirmed. 

BURLY,  JfATTHEWS,  and  COOPER,  JJ., 
concur. 

BRANTIiY,  a  J.,  being  absent  takes  no 
part  In  the  foregoing  decision. 


CHURCH    V.   ZYWERT.    (No.  4141.) 
(Supreme  Court  of  Montana.    May  24,  1920.) 

1.  Sales  «=3384(2)— Damages  for  buyer's 
breach  Is  difference  between  market  and  con- 
trsot  price. 

The  measare  of  damages  for  buyer's  breach 
under  Rev.  Codes,  {  6081,  is  the  difference  be- 
tween the  contract  price  and  the  price  which 
the  seller  could  have  obtained  in  the  market 
nearest  the  place  of  delivery  under  the  con- 
tract; hence  admission  of  proof  of  price  re- 
ceived in  a  different  market  will  not  alone  es- 
tablish the  market  price,  and  its  adnuBsion  for 
such  purpose  would  be  error. 

2.  Appeal  and  error  9s»l  170(7)— Erroneous 
admission  of  evidence  as  to  market  value 
harmless,  where  evidenos  as  to  value  was  not 
attacked. 

In  an  action  for  breach  of  contract  to  buy 
cattle,  where  there  was  no  error  assigned  on 
the  insufficiency  of  the  evidence  as  to  the  value 
of  the  cattle  in  the  market  nearest  that  of  de- 
livery, the  admission  of  incidental  evidence  as 
to  the  market  value  of  the  cattle  at  a  distant 
point  was,  under  Rev.  Codes,  §  9415,  harmless. 

3.  Parties  «=975(7)— Objsotion  to  parties 
must  be  taken  by  demurrer  If  defeot  appears 
on  complaint 

Under  Rev.  Codes,  (  6534,  if  a  defect  of 
parties  appears  on  the  face  of  the  complaint,  it 
most  be  taken  advantage  of  by  demurrer,  which 
under  section  6535  must  point  out  spedflcally 
the  defect  relied  on. 

4.  Parties  9=375(6)— Where  not  appearing  In 
complaint,  objeotioa  to  defect  of  parties  taken 
by  answer. 

Where  defect  of  parties  does  not  appear  on 
the  face  of  the  complaint  it  may,  under  Rev. 
Codes,  §  6538,  be  taken  by  answer. 

5.  Parties  (@=s80(2</2)— Objections  to  .defect  of 
parties,  when  not  raised  by  demurrer  or  an- 
swer, are  waived. 

Under  Rev.  Codes,  |  6539,  objections  to  de- 
fect of  parties  are  waived  when  not  made  by 
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answer  or  demurrer,  sndi  objection*  being  in  |  them,  and  was  to  tecelTe  one-half  of  the 
the  nature  of  dilatory  pleas;   lience,  where  the  |  profit,   if  any,   and  to  'share  any  loss  sus- 


complaiiit  failed  to  disclose  that  any  one  other 
than  plaintiff  was  interested  in  the  transaction, 
and  defendant,  with  knowledge  that  another 
was  in  that  transaction,  a  partner  with  plain- 
tiff, failed  to  present  the  qaestion  of  defect  of 
parties  by  answer,  the  objection  was  waived. 

6.  Estoppel  «=37l— Where  one  Interested  In 
cattle  reoovers  full  damaBes,  another  dis- 
claiming at  trial  could  not  recover  from  de- 
fendant. 

Where  plaintiff,  who  had  purchased  cattle 
under  agreemeot  that  an  associate  should  share 
in  the  loss  or  gain,  sned  defendant  for  breach 
of  contract  to  buy  the  cattle,  and  plaintiff's 
associate  testified  at  trial,  disclaiming  any  in- 
terest, the  parties,  if  partners,  being  joint  ten- 
ants, and  {daintiff  having  recovered  the  full 
amount  of  damages,  the  associate  could  nqt 
thereafter  recover  from  defendant. 

Appeal  from  District  Court,  Xellowstone 
County;  A.  C.  Spencer,  Judge. 

Acti(Hi  by  A.  J.  Cborch  against  3.  Zywert 
From  judgment  for  plainttft  and  an  order 
denying^  new  trial,  defendant  appeals.  Af- 
firmed. 

H.  C.  Crippen,  of  BllUngs,  for  appellant. 
C.  B.  Ingle,  of  Billings,  for  respondent 

MATTHEWS,  J.  The  complaint  herein 
alleges  that  plaintiff  sold  to  defendant,  at  an 
agreed  price  per  pound,  approximately  100 
head  of  cattle,  to  be  delivered  in  lots  during 
the  months  of  August  and  September,  1916; 
that  the  first  delivery  was  made  Angnst  1, 
received  and  paid  for  by  defendant,  but  that 
thereafter,  by  reason  of  a  decUne  in  the 
market,  he  refused  to  receive  and  pay  for 
the  remainder  of  the  cattle,  although  plain- 
tiff was  at  all  times  ready,  willing,  and  able 
to  make  the  deliveries,  and  that  by  reason 
of  the  breach  of  the  contract  plaintiff  was 
forced  to  sell  at  a  loss,  on  the  Billings  'mar^ 
ket,  of  $1,350.T5. 

In  his  brief,  counsel  for  defendant  states: 

"The  theory  of  the  defendant,  as  shown  by 
his  answer,  was  that  whatever  dealings  he  had 
with  regard  to  the  purchase  of  the  cattle  was 
had  by  him  with  the  plaintiff  and  one  Bunkle, 
as  partners.  This  theory  is  borne  out  by  the 
evidence  of  the  plaintiff." 

The  answer,  however,  merely  denies  spe- 
cifically each  of  the  allegations  of  the  com- 
plaint, and  goes  no  further.  It  contains  no 
averment  suggesting  that  defendant  had 
any  dealings  with  either  Church  or  Chnrch 
and  Bunkle;  nor  does  It  contain  any  intima- 
tion that  plaintiff,  in  his  individual  capacity, 
was  not  the  proper  i>arty  plaintiff. 

On  the  trial  defendant  was  permitted, 
without  Objection,  to  show  that  while  Church 
purchased  the  cattle  and  was  sole  owner  of 
them,  he  had  an  agreement  with  Bunkle 
that  the  latter  was  to  assist  in  disposing  of 


talned.  Both  parties  having  rested,  defend- 
ant moved  for  a  directed  verdict  on  the 
ground  of  nonjoinder  of  parties,  insufficiency 
of  the  evidence  as  to '  the  market  value  at 
Billings,  and  that  the  complaint  did  not 
state  a  cause  of  action,  which  latter  objec- 
tion also  referred  to  suit  by  Church  in  his 
individual  capacity.  The  motion  was  over- 
ruled, and  the  court  refused  all  offered  in- 
structions based  on  the  assumption  that  a 
partnership  existed.  The  jury  returned  a 
verdict  for  the  amount  sned  for.  Defend- 
ant moved  for  a  new  trial,  which  motion 
was  denied.  The  appeal  is  from  the  judg- 
ment and  from  the  order  denying  his  mo- 
tion for  a  new  trial 

[1,  2]  1.  The  first  assignment  of  error  is 
predicated  on  the  court's  action  In  orerruUng 
defendant's  objection  to  the  question,  "What 
did  you  receive  for  the  cattle  at  Omaha?" 
While  it  Is  true  that  the  measure  of  damages 
is  deemed  to  be  the  difference  between  the 
contract  price  and  the  price  which  the  seller 
could  have  obtained  in  the  market  nearest 
the  place  of  delivery  under  the  contract  (sec- 
tion 6081,  Bev.  Codes;  Brazell  v.  Cohn,  32 
Mont  556,  81  Pac,  339),  and  therefore  the 
admission  of  proof  of  the  price  received  in 
a  different  market  alone,  for  the  purpose  of 
fixing  the  damages,  would  constitute  error, 
the  plaintiff  only  incidentally  proved  the  ac- 
tual amount  received  for  the  cattle  and 
thereafter  Introduced  evidence  of  the  market 
value  of  the  cattle  In  the  proper  market 
There  Is  no  error  assigned  on  the  insufficien- 
cy of  this  evidence;  and  the  court  properly 
Instructed  the  jury  as  to  the  measure  of 
damages  under  the  statute.  If,  therefore, 
the  ruling  of  the  court  wao  erroneous.  It 
could  not  have  affected  the  substantial  rl^ts 
of  the  parties,  and  must  be  disregarded. 
Section  9415,  Bev.  Codes;  State  ex  rel.  Nipp 
V.  District  Court  46  Mont  425,  128  Paa  590, 
Ann.  Cas.  1916B,  256. 

[3-6]  2.  The  remaining  asslgimaents  are 
directed  to  the  action  of  the  court  in  Its  re- 
fusal to  direct  a  verdict  refusal  to  give  cer- 
tain offered  instructions,  and  In  overruling 
the  motion  for  a  new  trial,  and  are  all  based 
on  the  contention  that  the  evidence  disclosed 
a  partnership.  They  will  therefore  be  con- 
sidered together. 

l^e  facts  on  which  defendant  relies  were 
known  to  him  at  the  time  he  drew  and  filed 
his  answer.  They  do  not  appear  on  the  face 
of  the  complaint  Under  our  Code,  If  a  de- 
fect in  parties  appears  on  the  face  of  the 
complaint  it  must  be  taken  advantage  of 
by  demurrer  (Bev.  Codes,  {  6634),  and  the 
demurrer  must  point  out  specifically  the  de- 
fect relied  upon  (section  6635).  Poe  t.  Sheri- 
dan County,  52  Mont  280,167  Pac.  186.  When 
not  so  appearing,  the  objection  may  be  taken 
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by  woBWfit.  Section  6S38.  "If  no  objection 
Is  taken,  either  by  demurrer  or  answer,  tbe 
defendant  mast  be  deemed  to  have  waived 
the  same."  Section  6539.  These  provisions 
haTe  been  in  effect  since  territorial  days,  the 
only  change  being  that  in  the  last  provision 
quoted  the  word  "must"  has  been  substituted 
for  that  of  "shall,"  and  were  construed  In 
the  case  of  Parchen  t.  Peck,  2  McKit.  567, 
where  the  court  said: 

"The  evidence  shows  that  the  Northwest 
Transportation  Company  was  a  firm  •  •  • 
composed  of  the  appellant,  Durf  ee  and  Coulson. 
Dnrfee  has  since  ^ed.  It  Is  claimed  that  the 
court  erred  in  proceeding  against  Peck,  and 
that  Goalaon  should  have  been  joined  'with 
bim.  •  •  •  The  appellant  did  not  set  forth 
in  Ids  answer  that  Coulson  was  a  member  of 
the  firm,  or  that  there  was  a  nonjoinder  of 
parties.  Can  judgment  be  entered  against  Peck 
under  the  issues?" 

The  court  then  quotes  the  provisions  of 
the  Civil  Practice  Act  referred  to,  and  con- 
tlnues: 

"These  sections  have  been  interpreted  in  the 
following  cases:  Fosgate  v.  Herkimer  M.  Co., 
12  N.  Y.  584;  Zabriskie  v.  Smith,  IS  N.  1. 
S36;  Voorhies'  Code.  {  148.  According  to 
these  authorities,  we  hold  that  the  appellant 
waived  any  objection  that  Coulson  was  not  a 
party  by  his  omission  to  point  out  the  same." 

The  provisions  of  our  Codes  and  the  above 
decision  are  in  accord  with  the  general  rules 
on  the  snbject,  noted  in  Cyc.  as  follows: 

"A  defense  that  the  plaintiff  is  not  the  real 
party  in  uiterest  and  hence  has  no  right  to  sne 
must  be  apedally  pleaded  in  bar.  •  •  *  The 
rule  usually  adopted  under  the  Code  provision, 
that  the  answer  may  set  forth  as  many  grounds 
of  defense  as  the  defendant  may  have,  is  that 
nonjoinder  of  a  party  may  be  pleaded  togeth- 
er with  matter  in  bar.  The  objection  that  there 
is  a  defect  of  parties  must  be  presented  in  the 
answer  in  a  dear  and  distinct  manner.  In  anal- 
ogy to  a  plea  in  abatement  which  must  be  so 
specific  as  to  omitted  parties  as  to  give  plain- 
tiff a  better  writ,  an  answer  setting  up  a  defect 
of  parties  must  state  the  omitted  parties  pre- 
cisely and  truly  and  facts  should  be  alleged 
showiag  that  they  are  necessary  parties. 
•  *  _•  So  an  answer  setting  up  nonjoinder  of 
plaintiffs  must  distinctly  set  up  such  defense 
and  specifically  show  wherein  the  defect  con- 
sists and  who  should  have  been  joined  as  par- 
ties."   31  Cyc.  219,  220,  221,  and  cases  cited. 

In  Conklln  v.  Fox,  3  Mont  208,  action  was 
brought  on  an  account  for  goods  sold,  alleg- 
ing that  Fox  with  two  others  were  partners. 
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Service  was  had  on  Fox  alcote,  and  be  filed 
his  separate  answer,  denying  the  allegations 
of  tbe  complaint  It  was  contended  by  coun- 
sel, as  here,  that  the  question  of  misjoinder 
was  raised  by  the  answer,  but  the  court 
held  that,  by  his  failure  to  plead  the  fact 
"appellant  waived  his  objection  to  the  mis- 
Joinder,  of  the  parties  defendant,"  that  tbe 
allegation  'of  a  partnership  would  be  treat- 
ed as  surplusage,  andfthat  the  entry  of  Judg- 
ment against  appellant  alone  was  proper. 

In  the  case  of  Zabriskie  v.  Smith,  18  N.  Y. 
322,  94  Am.  Dec.  651,  the  question  was  raised 
as  to  whether,  under  the  rule  stated  above, 
the  court  could  dispose  of  the  subject-nttt- 
ter  of  the  salt  in  its  entirety;  the  court  held 
that: 

"Partners  are  joint  tenants  of  all  partnership 
effects;  •  •  •  joint  tenants  are  not  owners 
of  separate  shares.  Each  joint  owner  has  title 
to  the  entirety.  ■  •  ♦  •  i  ami,  therefore,  of 
opinion  that  where  the  defendant  permits  one 
or  more  of  several  joint  tenants  to  sne  alone 
*  •  ♦  the  recovery  should  be  for  the  dam- 
ages sustained  by  all  the  Joint  tenants." 

Rankle  was  personally  present  and  took 
part  in  the  trial,  asserting  no  rights  therein 
and  disclaiming  any  Interest  In  the  cattle; 
If  a  partner,  he  was  a  Joint  tenant  with 
Church;  and.  Church  having  secured  Judg- 
ment for  all  damages  sustained,  Runkle 
could  not  thereafter  maintain  an  action 
against  appellant.  As  was  said  in  the  case 
of  Gllland  v.  TJnion  Pac.  By.  Co.,  6  Wyo.  185, 
43  Pac.  508,  the  plea  Of  misjoinder  or  non- 
Joinder  of  parties  was  regarded  at  com- 
mon law,  and  is  still  regarded  under  the 
Codes  as  a  dilatory  defense  of  which,  to  be 
availing,  timely  advantage  must  be  taken. 
If  the  facts  established  on  the  trial  are  true, 
defendant  is  In  no  worse  position  than  ha 
would  be  in  an  action  by  the  Joint  tenants, 
and  his  substantial  rights  have  not  been 
affected.  Having  failed  to  plead  a  nonjoin- 
der of  parties  plaintiCr,  defendant  waived  the 
objection,  and  the  lower  coart  was  Justifled 
in  disregarding  his  motion  for  a  directed 
verdict,  and  in  Its  refusal  of  the  offered  in- 
structions on  the  subject 

We  find  no  substantial  error  in  the  record, 
and  the  Judgment  and  order  of  the  district 
court  are  therefore  afl&rmed. 

Afilnned. 

HOLLOWAY,  HURLY,  and  COOPER,  JJ., 
concur. 

BRANTLY,  C.  J.,  being  absent,  takes  no 
part  In  the  foregoing  decision. 
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WIPF  V.  KELLEHER  et  al.    (No.  4140.) 

(.Supreme  Court  of  Montana.    May  24,  1920.) 

Trial  «=9l59— Dlreotlon  of  aonsult  or  oounter- 
olalm  on  the  ground  of  variance  between  the 
pleadings  and  proof  held  warranted. 
In  a  suit  on  a  note,  where  defendants  by 
way  of  counterclaim  alleged  that  plaintiff  con- 
tracted to  purchase  ft#a  them  a  separator, 
that  the  note  should  be  applied  in  payment  of 
the  freight  upon,  and  the  purchase  price  of, 
the  separator,  and  the  balance  should  be  paid 
in  cash,  and  that  plaintiff  refuged  to  accept  the 
separator,  to  defendants'  damage  $285,  which 
was  the  snm  defendants  would  have  realized  as 
their  commissions,  and  the  evidence  showed 
that  defendants  purchased  the  separator  out- 
right, and  that  their  cause  of  action  was  for 
plaintiff's  refusal  to  accept  the  machine  and 
not  for  alleged  commissions,  a  nonsuit  as  to 
the  counterclaim  was  properly  directed,  there 
being  no  request  for  permission  to  amend,  in 
view  of  Rev.  Codes  1907,  §  6059,  providing  that 
the  detriment  caused  by  breach  of  a  buyer's 
agreement  to  accept  and  pay  for  the  personal 
property,  title  of  which  is  not  vested  in  him, 
is  deemed  to  be,  if  the  property  has  been  resold, 
the  excess  of  the  amount  due  under  the  con- 
tract over  the  net  price  of  the  resale,  or  if  the 
property  has  not  been  resold,  such  excess,  etc., 
over  the  value  to  the  seller. 

Appeal  from  District  Court,  Fergus  Coun- 
ty;  Hoy  E.  Ayers,  Judge. 

Action  by  Joseph  A.  Wlpf  against  James 
Kellelier  and  lieon  A.  Kelleher,  copartners 
doing  business  under  the  firm  name  and  style 
of  James  Kelleher  &  Son,  and  James  Kelle- 
her and  Leon  A.  Kelleher,  who  counterclalm- 
ed.  From  a  Judgment  for  plaintiff  and  an 
order  denying  their  motion  for  new  trial,  de- 
fendants appeal.    Affirmed. 

&  K.  Cheadle,  of  Lewlstown,  and  A.  D. 
Strouf,  of  Stanford,  for  appellants. 

O.  W.  Belden,  of  Lewlstown,  for  respond- 
ent. 

HtTBLY,  J.  This  Is  an  action  brought  to 
recover  upon  a  promissory  note  executed  and 
delivered  by  the  appellants  to  the  .respond- 
ent. For  answer,  the  appellants  adndt  the 
execution  of  the  note,  and  by  way  of  coun- 
terclaim allege  that  on  the  22d  day  of  May, 
1915,  respondent  and  appellants  entered  Into 
a  written  contract,  by  which  the  respondent 
agreed  to  purchase  an  Avery  separator  from 
the  appellants;  that  the  said  note  should  be 
applied  In  payment  of  freight  upon,  and  the 
purchase  price  of,  the  said  separator  and 
that  whatever  balance  of  the  purchase  price 
should  remain  due  upon  the  said  separator 
after  the  application  of  the  whole  of  the 
Bom  represented  by  said  note  should  be  paid 
In  cash  by  the  respondent  to  the  appellant; 
that  the  appellants  furnished  the  separator 
according  to  the  terms  of  the  contract,  but 


that  the  respondent  refused,  and  still  lo- 
fuses;  to  accept  the  same,  to  appellants'  dam- 
age in  the  sum  of  $285,  which  said  sum  It  is 
alleged  was  the  amount  which  the  appellants 
would  have  realized  upon  the  said  separator 
under  the  terms  of  said  contract  as  their 
commission  for  selling  the  same.  It  Is  fur- 
ther alleged  that  before  the  commencement 
of  the  action  the  appellants  tendered  to  the 
respondent  the  amount  due  upon  said  note, 
less  the  said  sum  of  $2S5.    There  was  reply. 

Upon  the  trial,  at  the  oondnston  of  the 
testimony,  on  motion  of  the  respondent,  the 
court  granted  a  nonsuit  as  to  the  counter- 
claim because  of  variance  between  the  plead- 
ings and  the  prpof,  and  instructed  the  jury 
to  return  a  verdict  In  favor  of  the,  respond- 
ent for  the  full  amount  sued  for  In  the  com- 
plaint. Judgment  was  then  entered  In  favor 
of  the  plaintiff.  From  that  Judgment  and 
from  an  order  denying  a  motion  for  a  new 
trial,  this  appeal  Is  taken. 

It  appears  from  the  testimony  that  the  de- 
fendants purchased  the  machine  outright 
from  the  manufacturer,  agreeing  to  sell  the 
same  to  the  plalntlfDs,  and  that  what  they 
denominated  as  commissions  Is  probably  the 
difference  between  the  cost  price  thereof  with 
freight  added  and  the  sum  which  they  had 
agreed  to  charge  the  plaintiff  as  the  purchase 
price  of  the  machine,  and  that  their  cause  of 
action  or  counterclaim,  If  any,  was  because 
of  the  plaintLS's  refusal  to  comply  with  the 
terms  of  the  contract  In  refusing  to  accept 
the  machine,  and  not  for  alleged  commis- 
sions. 

The  question  la  whether  the  testimony  of- 
fered by  appellants  constituted  a  coonter- 
dsdm,  as  alleged  in  the  answer.  Bevlaed 
Codes  Montana  1007  provides: 

Section  8059:  "The  detriment  caused  by  the 
breach  of  a  buyer's  agreement  to  accept  and 
pay  for  personal  property,  the  title  to  which  is 
not  vested  in  him,  is  deemed  to  be: 

"1.  If  the  property  has  been  resold,  pursuant 
to  section  6803,  the  excess,  if  any,  of  the 
amount  due  from  the  buyer  imder  the  contract, 
over  the  net  proceeds  of  the  resale;  or, 

"2.  If  the  property  has  not  been  resold  in 
the  manner  prescribed  by  section  6803,  the 
excess,  if  any,  of  the  amount  due  from  the  buy- 
er imder  the  contract,  over  the  value  to  the 
seller,  together  with  the  excess,  if  any,  of  the 
expenses  properly  incurred  in  carrying  the 
property  to  market,  over  those  whidi  would 
have  been  incurred  for  the  carriage  thereof.  If 
the  buyer  had  accepted  it." 

Objection  was  made  to  all  testimony  offer- 
ed by  appellants  touching  the  alleged  coun- 
terclaim, and  In  addition  the  motion  for  a 
nonsuit  pointed  out  specifically  that  the  al- 
legations of  the  counterclaim  were  at  vari- 
ance with  the  testimony.  No  request  was 
made  for  permission  to  amend. 

With  the  record  In  this  condition  we  do  not 
feel  that  the  trial  court  should  be  put  In  er> 
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ror  for  holding  that  there  was  a  variance, 
It  appearing  that  the  defendants  did  not,  ei- 
ther by  their  pleading  or  proof,  bring  them- 
selves within  the  rule  of  the  statute,  though 
had  they  done  so  the  evidence  at  hand  would 
have  entitled  them  to  go  to  the  Jury. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

HOLLOW  AY,  MATTHEWS,  and  COOP- 
ER, JJ.,  concur. 

BRANTLY,  C.  J.,  being  absent  during  con- 
snltatlon  of  the  court,  took  no  part  In  the 
decision. 


STATE  ex  rel.  EXAMINING  AND  TRIAL 
BOARD  OF  POLICE  DEPARTMENT  OF 
CITY  OF  BUTTE  et  al.  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DiST. 
IN  AND  FOR  SILVER  BOW  COUNTY  0tal. 
(No.  4624.) 

(Supreme  Covat  of  Montana.    May  24,  1920.) 

1.  Prohlbltloa  «=>2 1— Affidavit  must  ahow  bene- 
fldal  Interest  by  facts  stated,  and  not  by  eon- 
clnslon. 

Under  Rev.  CSodes,  {  7228,  providing  for 
issuance  of  writ  of  prohibition  "upon  affidavit 
on  the  appiieation  of  the  person  beneficially  in- 
terested," a  statement  in  the  affidavit  that 
relators  are  persons  beneficially  interested  is 
unnecessary,  for,  if  made,  it  would  be  insuffi- 
cient, in  the  absence  of  facts  showing  the  cor- 
rectness of  the  conclusion. 

2.  Prohibition  i^=>l5— Officers  held  "beneficially 
interested"  In  prohibition  to  stay  proceedings 
against  them. 

Under  Rev.  CJodes,  {  7228,  requiring  rela- 
tors in  application  for  prohibition  to  be  bene- 
ficially interested  where  discharged  police 
officer  brought  certiorari  to  review  the  action 
of  the  mayor  and  examining  and  trial  board  of 
the  police  department  in  discharging  him,  the 
mayor  and  board  were  "beneficially  interested" 
in  prohibition,  applied  for  by  them,  to  stay  the 
certiorari  proceedings,  especially  where  the  cer- 
tiorari commanded  them  to  make  return  of  a 
transcript  of  the  discharge  proceedings,  which 
they  alleged  their  inability  to  do. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bene- 
ficially Interested.] 

3.  Municipal  corporations  <S=»I85(I3)— If  dls- 
oharge  of  polloeman  Is  not  supported  by  oom- 
plaint  and  proof  oertlorarl  lies  though  charg- 
es suffioient. 

If  the  complaint  on  which  a  police  officer 
was  tried  before  the  examining  and  trial  board 
of  the  police  department  did  not  state  facts 
sufficient  to  constitute  the  pSense  with  which 
be  was  charged,  or  if  there  was  no  substantial 
evidence  offered  tending  to  prove  the  charges, 
certiorari  would  lie,  though  the  charges  filed 
were  sufficient. 


4.  Municipal  corporations  «=3i85(l3)— Proliibl- 
tlon  ^:»2S— Affidavit  for  certiorari  to  review 
diseharge  of  policeman  must  state  facts,  not 
oondusioBs;  suffloienoy  of  affidavit  reviewable^ 
OB  prohibition. 

Affidavit'  for  certiorari  to  review  alleged 
wrongful  discharge  of  a  police  officer  must  state 
facts,  not  legal  conclnsions;  and  the  sufficiency 
of  the  affidavit  ir>  that  respect  is  reviewable  on 
prohibition  to  staj  certiorari  proceedings. 

5.  ProhlUtlon  «=»I7  —  Application  to  lower 
oourt  to  quash  writ  of  certiorari  sufficient  as 
basis  for  prohibition. 

Relators  having  exhausted  their  remedy  in 
the  court  below  by  presenting  the  question  of 
its  lack  of  jurisdiction  to  issue  writ  of  cer- 
tiorari by  their  motion  to  quash  the  writ,  the 
action  of  the  lower  court  was  reviewable  by 
prohibition. 

6.  Prohibition  €=»3(5)  —  Reiredy  by  appeal 
must  be  adequate. 

The  right  to  prohibition  is  defeated,  not 
by  the  existence,  but  by  the  adequacy  of  the 
remedy  by  appeal. 

7.  Municipal  corporations  <3=3 1 85 (1 3)— Certio- 
rari not  proper  remedy  for  discharged  polloe- 
man, where  only  complaint  Is  insuffioieney  of 
svidence;  "transcript  of  record  of  proceed- 
Ings;"  "oonrts  of  record;"  "suit." 

Since  the  writ  of  certiorari  can  only  re- 
quire a  return  of  a  "transcript  of  the  record  of 
the  proceedings"  which,  in  proceedings  for  dis- 
charge of  a  police,  officer,  would  properly  &- 
dude  only  the  complaint  filed,  the  notice  given, 
with  all  minute  entries  made  concerning  the 
same  and  concerning  the  motion  and  plea  of 
the  defendant,  the  setting  of  the  matter  for 
hearing,  the  formal  entries  of  the  hearing,  the 
findings  of  the  board,  and  the  final  order  dispos- 
ing of  the  matter  and  removing  the  officer,  and 
since  under  Rev.  Codes,  §§  6238,  6239,  only 
the  court  of  impeachment,  the  Supreme  Court 
and  the  district  courts  are  "courts  of  record," 
and  in  no  other  tribunal  exercising  judicial 
functions  can  the  magistrate,  person,  or  board 
officiating  be  compelled,  in  the  absence  of  a 
special  statutory  requirement,  to  make  or  keep 
a  record  of  the  testimony,  and  under  section 
3308  there  is  no  provision  for  recording  the 
testimony  in  such  proceeding  for  the  discharge 
of  a  police  officer,  certiorari,  even  if  it  would 
lie  under  section  8308,  providing  that  the  dis- 
trict court  shall  have  jurisdiction  in  a  "suit 
brought  by  the  officer  or  member  to  determine 
whether  the  essential  requirements  of  law  have 
been  complied  with  in  the  matter  of  his  trial," 
as  included  by  the  term  "suit,"  would  be  ineffec- 
tual in  such  a  case,  where  tiie  only  ground  on 
which  excess  of  jurisdiction  could  be  urged  was 
that  the  evidence  was  insufficient  to  warrant  the 
findings  of  the  trial  board,  and  the  officer's  only 
remedy  would  be  by  independent  suit  in  equity. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Court 
of  Record;  Suit;  Transcript] 

8.  Certiorari  «s»28(l)— Lies  only  for  excess  of 
Jurisdiction. 

The  writ  of  certiorari  can  only  be  employed 
to  determine  whether  a  tribunal  exercising  ju- 
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dldal  functions  has   exceeded  Its  Jurisdiction 
or  authority. 

Original  application  by  the  State  of  Mon- 
tana, on  the  relation  of  Examining  and 
Trial  Board  of  the  Police  Department  of  the 
City  of  Butte  and  another,  for  writ  of  pro- 
hibition directed  to  District  Court  of  the 
Second  Judicial  District  of  the  State  of  Mon- 
tana In  and  for  the  County  of  Silver  Bow, 
In  which  respondents  move  to  quash  the  al- 
ternative writ  of  prohibition.  Motion  to 
quash  alternative  writ  overruled,  and  per- 
emptory writ  granted. 

B.  Ii.  Clinton  and  OL  F.  Juttner,  both  of 
Butte,  for  relators. 

Ed.  Fitzpatrick  and  Canning  &  Geagan,  all 
of  Butte,  for  respondents. 

MATTHEWS,  J.  Prohibition  to  stay  the 
action  of  respondents  on  writ  of  certiorari 
issued  against  relators  at  the  instance  of 
one  James  Bums,  discharged  police  o£Scer 
of  Butte. 

The  affidavit  of  relators  recites  that  pro- 
ceedings were  commenced  against'  Burns, 
charging  acts  constituting  conduct  unbe- 
coming a  police  officer,  notice  given  and  hear- 
ing had  as  required  by  law,  findings  of  the 
board  sustaining  the  charges,  and  dismissal 
by  the  mayor.  Thereupon  Bums  applied  to 
the  respondent  court  for  a  writ  of  certiorari, 
Xirhlch  was  issued,  commanding  relators  to 
certify  and  return  to  said  court  a  full  tran- 
script of  the  record  of  the  hearing,  includ- 
ing all  exhlblte  and  all  testimony  offered  on 
the  hearing.  Belators  appeared  and  moved 
to  quash  the  writ  for  Insufficiency  of  the 
affidavit,  lack  of  Jurisdiction  In  the  court, 
and  that  the  court  had  exceeded  ite  author- 
ity In  ordering  a  tribunal  not  a  court  of  rec- 
ord to  return  a  transcript  of  the  testimony 
taken.  The  motion  was  denied.  Bespond- 
ents  move  to  quash  the  alternative  writ  of 
prohibition  on  the  grounds: 

(1)  That  it  does  not  appear  from  the  af- 
fidavit upon  which  the  writ  was  Issued  that 
relators  are  entitled  to  any  relief  by  writ  of 
prohibition  or  at  all. 

(2)  That  the  facta  set  forth  in  said  af- 
fidavit and  application  are  not  sufficient  to 
authorize  the  Issuance  Of  the  writ 

1.  It  Is  contended  that  there  is  no  allega- 
tion or  statement  in  the  affidavit  that  re- 
lators are  the  persons  beneficially  Interested, 
por  does  It  appear  therefrom  that  they  are 
so  interested,  nor  that  the  same  was  made  on 
behalf  of  the  city  of  Butte. 

[1]  Section  7228  of  the  Bevised  Codes  pro- 
vides that  the  writ  may  be  Issued  "upon  af- 
^davlt  on  the  application  of  the  person  beue- 
flcially  Interested."  A  statement  in  the  af- 
fidavit that  relators  are  persons  beneficially 
interested  would  be  but  a  legal  conclusion, 
and,  if  made,  would  not  be  sufficient.  In  the 
absence  of  a  statement  of  facte  showing  the 


correctness  of  the  conclusion.    State  v.  Ellis, 

47  La.  Ann.  1602,  18  South.  636.  The  affida- 
vit and  application  must  show  facte  from 
which  the  court  can  determine  the  questions 
involved.  Dakan  v.  Santa  Cruz  Superior 
Court,  2  CaL  App.  52,  82  Pac.  1129;  In  re 
Francis,  7  Idaho,  98,  60  Pac.  561;  aifford 
V.  Parker,  13  Wash.  518,  42  Pac  717.  In  de- 
termining whether  the  relators  are  entitled 
to  the  writ,  the  court  will  look  to  the  alle- 
gations of  iiact  rather  than  for  the  recital  of 
conclusions  on  the  subject. 

[2]  While  the  application  here  is  made 
only  by  the  mayor  and  the  examining  and 
trial  board  of  the  police  department  of  the 
city,  it  must  be  remembered  tliat  they  are 
officers  sworn  to  protect  the  interests  of  the 
city,  and  are  the  respondente  in  the  very 
proceeding  which  they  are  seeking  to  have 
stayed,  and  it  cannot  be  said  that  they  are 
not  parties  in  substance,  or  that  they  will 
not  derive  benefit  from  the  Issuance  of  the 
writ;  on  the  contrary,  it  would  aeon  that 
relators  are  vitally  interested,  as  officials 
of  the  city,  in  determining  whether  they 
shall  be  compelled  to  reinstate  an  officer  to 
thereafter  work  with  and  under  them,  after 
they  have,  in  their  official  capacity,  deter- 
mined  tliat  he  is  unfit  for  the  position. 

In  the  case  of  State  v.  Superior  Court,  4 
Wash.  30,  29  Pac.  764,  the  Supreme  Coart 
of  Washington  held  that  a  county  attorney, 
whose  duty  it  was  to  protect  the  tr^sury 
of  the  county,  was  entitled  to  apply  for  the 
writ  to  prevent  Illegal  dlsbursemente,  stating: 

"We  think  it  would  be  a  strained  construc- 
tion of  the  proprieties  to  hold  that  the  officer 
whose  duty  it  is  made  by  statute  to  represent 
the  state  and  county  •  •  *  should  not  upon 
his  own  oath  state  the  facts  which  constitute 
the  basis  of  this  proceeding.  •  •  ♦  Prohibi- 
tion is  said  to  be  the  converse  of  mandamus,  but 
the  same  degree  of  strictness  as  to  parties  is 
not  maintained." — Citing  High  on  Extra.  Beme- 
dies,  764,  779. 

This  case,  in  our  judgment,  presente  an 
entirely  different  question  from  that  decided 
In  State  ex  reL  Hackshaw  v.  District  Court, 

48  Mont  481,  138  Pac.  1100,  where  it  was 
held  that  the  board  of  county  commissioners 
were  not  )>eneflcially  interested  in  the  sub- 
ject-matter of  an  appeal  from  their  order 
granting  a  saloon  license.  There  the  ques- 
tion was  as  to  a  private  right  or  privilege, 
while  here  the  best  interest  of  the  city, 
which  relators  are  sworn  to  uphold,  is  in- 
volved. Farther,  the  relators  are*  directly 
affected  by  the  order  of  the  court  compelling 
them  to  make  return  of  a  transcript,  which 
they  allege  they  cannot  do,  and  which  would. 
If  effective,  require  them  to  thereafter  em- 
ploy a  stenographer  and  make  a  transcript 
of  the  testimony  In  all  proceedings  before 
the  board. 

2.  The  affidavit  recites  the  official  status 
of  relators ;    the  filing  of  charges ,  against 
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Burns,  notice  to  bim  of  the  time  and  place 
of  hearing,  his  plea  to  the  complaint  and 
the  hearing,  findings  and  order  of  discharge 
of  the  officer.  It  sets  out  the  complaint  In 
fall.  It  then  recites  the  application  of  Bums 
for  the  writ  of  certiorari,  setting  out  his  af- 
fidavit in  fu^jt  the  writ  issued  out  of  the 
district  court,  their  motion  to  quash  the 
same,  and  the  order  overruling  the  motion. 
It  then  recites  the  fact  that  said  board  la 
not  a  court  of  record,  and  never  had  in  Its 
possession  or  nnder  its  control  any  tran- 
script of  the  testimony,  that  relators  have 
no  plain,  e;)eedy,  and  adequate  remedy  at 
law,  and  that  the  trial  court  Is  proceeding 
and  will  proceed  without  Jurisdiction.  While 
these  latter  statements  are  In  the  nature  of 
conclusions,  relators  have  set  ont,  in  their 
aflBdavlt,  all  of  the  facts  from  which  the 
conclusions  may  be  drawn,  and  If,  as  alleged, 
the  respondent  court  was  without  jurisdic- 
tion to  issue  the  writ  complained  of;  In  the 
first  instance,  and  It  further  appears  that 
the  relators  have  no  plain,  adequate,  and 
speedy  remedy  in  the  ordinary  course  of  law — 
which  questions  will  be  considered  later — the 
relators  were  entitled  to  the  alternative  writ, 
and  the  motion  to  quasb  should  be  overruled. 

In  addition  to  the  motion,  respondents  filed 
their  answer  to  the  allegations  of  the  appli- 
cation, which  joitas  issue  on  the  questions  of 
law  Involved,  and  we  will  now  consider  such 
questions  as  are  properly  presented. 

[3]  3.  l%e  relators'  first  contention  is  that 
the  petition  filed  In  the  court  below,  and  on 
which  the  writ  of  certiorari  was  Issued, 
shows  on  its  face  that  the  board  had  juris- 
diction of  the  party,  and  regularly  pursued 
each  and  every  statutory  step  required  under 
the  Metropolitan  Police  Law  In  order  to  in- 
vest it  with  jurisdiction.  A  careful  exami- 
nation of  the  aflldavlt  of  Bums,  a  copy  of 
which  is  attached  to  the  application  here, 
disposes  such  to  be  the  fact;  but  If,  as  Is 
contended  on  behalf  of  Bums,  the  complaint 
on  which  he  was  tried  before  the  board  did 
not  state  facts  snffldent  to  constitute  the 
offense  with  which  he  was  diarged,  or  if, 
as  alleged,  there  was  no  substantial  evidence 
offered  tending  to  prove  the  charges,  even 
though  the  charges  filed  were  sufficient,  the 
writ  issued  by  respondent  court  would  lie, 
and  relators  here  would  not  be  entitled  to 
the  relief  sought  in  this  court.  However, 
the  application  contained  neither  a  copy  of 
the  complaint  nor  a  rteum4  of  the  testimony, 
and  tike  district  court  was  in  no  position  to 
pass  upon  the  sufficiency  of  the  complaint  or 
the  substantiality  of  the  evidence. 

[4]  4.  The  second  ground  urged  Is  that  af- 
fiant's showing  was  not  sufficient  to  entitle 
him  to  the  writ  of  certiorari;  that  his  affi- 
davit contained  no  facts,  "but  only  a  mass  of 
legal  condusions."  The  affidavit  gives  no  in- 
timation as  to  what  were  the  charges  pre- 
ferred In  the  complaint  against  him,  nor 


does  It  set  out  facts  to  support  the  conclu- 
sions that  "the  complaint  does  not  state 
facts  sufficient  to  constitute  the  charge ;"  that 
"no  substantial  evidence  whatever  was  In- 
trodnced  or  produced,"  or  that  "the  said 
I>oard  and  mayor  failed  to  comply  with  or 
see  that  all  the  essential  requirements  of  law 
in  said  proceeding  had  been  fully  complied 
with,"  but  required  the  court  to  accept  the 
bald  conclusions  quoted  in  order  to  determine 
the  question  of  its  jurisdiction  to  issue  the 
writ  Respondents  now  contend  that,  wheth- 
er such  determination  was  correct  or  not, 
the  action  of  the  district  court  is  conclusive, 
as  "the  only  purpose  of  the  writ  is  to  move 
the  reviewing  court  to  act.  When  the  writ 
Issues,  the  affidavit  becomes  functus  officio. 
State  ex  rel.  First  Trust  &  Savings  Bank  v. 
District  Court,  50  Mont.  259,  146  Pnc.  539. 
But  counsel  mistakes  the  purport  and  appli- 
cation of  the  language  quoted ;  It  was  used 
by  the  court  In  connection  with  the  declara- 
tion that  the  affidavit  "is  not  a  pleading,  and 
its  averments  cannot  be  traversed  by  any 
other  pleading."  Its  averments  are  taken  as 
true,  and  cannot  be  denied;  but  the  court 
does  not  intimate  that  the  sufficiency  of 
those  averments  cannot  be  questioned,  either 
on  appeal  or  In  appropriate  proceeding  for 
that  purpose;   the  court  in  fact  stated: 

"The  writ  of  review  is  lasned  upon  a  proper 
affidavit  \w  a  party  beneficially  interested. 
Section  7204,  Rev.  Codes." 

If  the  affidavit  Is  lacking  in  the  essentials, 
it  Is  as  though  no  affidavit  was  filed. 

Respondents,  however,  contend  that  the 
question  cannot  be  raised,  as  our  statute 
makes  no  provision  for  a  demurrer  or  motion 
to  quash.  They,  therefore,  c«Hitend  that  the 
only  course  open,  on  the  Issuance  of  the  writ, 
is  to  make  the  return  commanded,  and  dte 
in  sui^>ort  of  their  contention  the  case  of 
Garrison  v.  Majheur  County  Court,  54  Or. 
269,  101  Pac.  900,  decided  under  a  similar 
statute.  There,  It  is  true,  we  find  the  state- 
ment: 

"The  statute  makes  no  provision  for  demur- 
rer or  motion  to  quasb.  When  the  writ  is- 
sues, the  inferior  court  has  no  alternative  but 
to  send  up  its  return,  and  the  hearing  is  then 
had  upon  the  inspection  of  the  writ  and  the  re- 
turn, and  no  demurrer  or  motion  is  necessary." 

But  that  portion  of  the  opinion  immediate- 
ly preceding  the  quotation  explains  the  lan- 
guage used,  as  follows: 

"Counsel  for  appellant  ingeniously  argues 
that  respondents,  having  made  a  full  return  to 
the  writ  in  the  court  below,  without  interpos- 
ing any  motion  to  quash  or  any  demurrer  on 
account  of  defects  of  parties,  are  precluded 
from  raising  that  question,  and  will  be  held  to 
have  waived  It" 

Even  though  it  be  conceded  that  the  case 
cited  sustains  the  contention  of  respondents, 
the  Supreme  Court  of  Oregon  has,  in  the  later 
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case  of  Drummond  v.  Miami  Lumber  Co.,  56 
Or.  6T5,  109  Pac.  753,  foUowed  the  general 
rule'  on  the  subject.  The  court  there  de- 
clares: 

"Ab  authoritatiyely  settled  in  this  state,  it  ia 
essential  to  tlie  availability  of  a  proceeding  by 
writ  of  review  that  the  petition  state  facta 
sufficient  to  authorize  the  issaance  of  the  writ, 
the  inadequacy  of  which  statement  is  fatal  to 
the  proceeding.  This  makes  it  necessary,  in  the 
case  before  us,  to  examine  only  the  petition 
presented  by  the  record,  the  competency  of 
which  is  assailed  by  proper  motion^"  (Italics 
oura.) 

The  rule  Is  thus  stated  In  11  Corpus  Juris : 

"The  application  must  also  set  out  with  rea- 
sonable certainty,  but  not  necessarily  such  cer- 
tainty as  rebuts  every  conclusion  to  the  con- 
trary, facts,  and  not  merely  conclusions  of 
law,  showing  illegal  action  below  and  conse- 
quent injury,  so  that  the  court  may  see,  as- 
suming the  petition  to  be  true,  that  there  ia 
error."  Page  149.  "Pefects  in  the  writ 
should  be  taken  advantage  of  by  motion  or  by 
application  to  supersede,  before  filing  the  re- 
turn." Page  170.  "Insufficiency  of  the  peti- 
tion for  the  writ  in  that  its  allegations  do  not 
show  that  the  petitioner  ia  entitled  to  the  writ, 
ia  groiud  for  quashing  the  writ" — citing  numer- 
ous cases. 

In  Drummond  v.  Miami  Lumber  Co.,  su- 
pra, the  applicant  set  up  certain  facts  con- 
tained in  bis  complaint  In  a  Justice's  court, 
and  that  a  trial  was  bad,  and  then  alleged 
that— 

"After  hearing  the  evidence  introduced  by  the 
respective  parties,  the  said  court  found  the  al- 
legations   of   plaintiFs    complaint    were    true, 

•  •  •  but  wrongfully  and  unlawfully  dismiss- 
ed plaintiff's  complaint  and  wrongfully  and  un- 
lawfully rendered  judgment  against  plaintiff." 

The  court  said: 

"Neither  the  answer  *  *  *  nor  the  aver- 
ments therein  appear  in  the  petition.  So  far, 
therefore,  as  is  disclosed  by  the  petition  the 
defendant  may  have  pleaded  and  established 
some  adequate  defense  to  the  action,  and  that 
this  was  done  may  be  inferred  from  the  hold- 
ing of  the  court  to  the  effect  that  there  was 
no  cause  for  instituting  the  action.  If,  bow- 
ever,  the  answer  was  insufficient  for  that  pur- 
pose, or  if  anytliing  occurred  at  the  trial  dis- 
closing irregularities  prejudicial  to  the  substan- 
tial rights  of  plaintiff,  on  account  of  wliich  it 
may  appear  that  the  judgment  was  'wrong- 
fully and  unlawfully  entered,'  it  was  incumbent 
upon    plaintiff    to    so    state    in    the    petition. 

•  •  •  -^g  can  determine  the  truth  of  these 
assertions  only  by  the  facts  from  which  these 
conclusions  are  deduced.  •  •  *  In  other 
words,  as  used  in  the  petition,  the  averments 
are  statements  of  conclusions  only." 

In  the  case  before  us,  as  In  the  Drummond 
Case,  the  averments  In  the  petition,  or  afflda- 
▼It,  are  statements  of  conclusions  only,  and, 
in  the  at)sence  of  allegations  of  fact  from 
which  the  conclusions  may  be  drawn,  it  may 
be  Inferred  from  the  findings  of  the  board 


that  the  complaint  was  sufficient  and  the 
evidence  substantial  and  convincing.  The  pe- 
tition was  wholly  Insufficient,  and  the  lower 
court  was  therefore  without  Jurisdiction  to 
issue  the  writ 

[S]  6.  It  Is  contended  that,  the  court  hav- 
ing acted  in  the  issuance  of  tbAwrlt,  prohibi- 
tion will  not  lie  to  require  the  undoing  of 
that  wtiicfa  has  been  done;  bat  the  rule  Is 
"that— 

"Where  anything  remains  to  be  done  by  the 
court,  prohibition  will  give  complete  relief,  not 
only  by  preventing  what  remains  to  be  done, 
but  by  undoing  what  has  been  done."  32  Cyc. 
630,  and  cases  cited  in  note  6. 

Relators  exhausted  their  remedy  In  the 
court  below  by  presenting  the  question  on 
their  motion  to  quash,  thus  giving  that  court 
an  opportimity  to  correct  its  error  in  the  is- 
suance of  the  writ,  and  are  properly  before 
this  court  for  relief. 

[6]  6.  Respondents  contraid  that  the  writ  of 
prohibition  does  not  lie  because  of  the  fact 
that  relators  have  a  remedy  by  appeal  from 
any  Judgment  Anally  rendered,  citing  State 
ex  reL  Browne  v.  Booher,  43  Mont.  568,  118 
Pac  271.  This  question  is,  however,  dispos- 
ed of  by  the  decision  in  the  case  of  State  ex 
reL  Lane  v.  District  Court,  51  Mont  503, 
608, 154  Pac.  200,  202,  as  foUows : 

"It  ia  urged  that  the  remedy  by  appeal  from 
an  adverse  final  judgment  is  available  to  the 
relator,  and  that  the  writ  of  prohibition  should 
be  denied  for  that  reason.  While  our  Code  pro- 
vides that  the  existence  of  a  I'emedy  by  appeal 
will  defeat  the  right  to  relief  by  certiorari 
(Rev.  Codes,  J  7203),  the  hke  provision  is  not 
found  in  the  section  applicable  to  the  writ  of 
prohibition.  Unless  the  remedy  by  appeal,  or 
by  other  proceeding,  is  plain,  speedy,  and  ade- 
quate, relief  by  prohibition  may  be  granted  in 
a  proper  case.  Rev.  Codes,  |  7228.  The 
existence  of  a  remedy  by  appeal  does  not  nec- 
essarily defeat  the  right  to  relief  by  prohibi- 
tion. State  ex  rel.  Marshall  v.  District  Court, 
60  Mont.  289,  146  Pac.  743.  An  application 
of  this  character  is  addressed  to  the  sound  dis- 
cretion of  this  court  (State  ex  reL  Mackel  ▼. 
District  Court,  44  Mont  178,  119  Pac.  476); 
and  whenever  it  is  made  to  appear,  as  in  this 
instance,  that  under  no.  conceivable  circum- 
stances can  the  district  court  render  a  valid 
judgment  because  of  a  lack  of  jurisdiction,  the 
discretion  should  be  exercised  in  favor  of  issu- 
ing the  writ  to  the  end  that  litigants  may  be 
saved  the  needless  trouble  and  expense  of  pros- 
ecuting their  litigation  to  a  fruitless  judgment" 

The  district  court  and  the  litigants  should 
know  at  once  that  the  court  is  without  Juris- 
diction to  proceed  In  the  matter  before  it  to 
the  end  that  If  the  discharged  officer  is  enti- 
tled to  reinstatement  proper  proceedings  to 
that  end  may  be  instituted  without  the  un- 
necessary delay  attendant  upon  final  deter- 
mination of  a  proceeding  which  can  deter- 
mine no  Issue. 

[7]  7.  Is  certiorari  the  proper  proceeding? 
Under  sections  6238  and  6239,  Revised  Codee, 
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the  conrt  of  Impeachment,  the  Supreme  Coart 
and  the  district  courts  of  the  state,  and  only 
those  courts,  are  courts  of  record.  In  no 
other  tribunal  exercising  judicial  functions 
can  the  magistrate,  person,  or  board  offlclat- 
ing  be  compelled,  in  the  absence  of  a  special 
statutory  requirement,'  to-  make  or  keep  a 
record  of  the  testimony.  There  Is  no  such 
provision  In  our  Metropolitan  Police  Law 
(section  3308,  Rev.  Ck)de8),  and  if,  on  such  a 
hearing,  a  stenographer  is  employed  and  does 
take  the  testimony,  such  employment  is  with- 
out warrant  of  law,  and  the  record  of  the  tes- 
timony is  onoffldal,  and  could  be  used  there- 
after only  by  mutual  agreement  or  stipula- 
tion, as  was  done  In  the  case  of  State  ex  reL 

GrlfBths  V.  Butte,  57  Mont ,  188  Pac  367. 

The  court  here  was  without  authority  to  tom- 
mand  the  hoard  to  return  the  transcript,  if 
one  was  made,  and  It  does  not  appear  from 
the  application  for  the  writ  of  certiorari  that 
the  board  had  or  could  obtain  such  a  tran- 
script 

The  writ  of  certiorari  can  only  require  a 
return  of  "a  transcript  of  the  record  of  the 
proceedings"  (section  7206),  which  would  prop- 
erly include  only  the  complaint  filed,  the  no- 
tice given,  with  aU  minute  entries  made 
concerning  the  same  and  concerning  the  mo- 
tion and  plea  of  the  defendant,  the  setting  of 
the  matter  for  hearing,  the  formal  entries  of 
the  hearing,  the  findings  of  the  board,  and 
the  flual  order  disposing  of  the  matter  and 
removing  the  ofiicer.  Our  statute  pnMdes 
that,  on  sudi  a  hearing: 

"The  decision  of  the  board  shall  be  final  and 
condusive,  and  shall  not  be  subject  to  review 
by  any  court,  on  question  of  fact  The  dis- 
trict court  of  the  proper  county  shall  have 
jarisdiction,  however,  in  a  suit  brought  by  the 
officer  or  member,  to  determine  whether  the 
essential  requirements  of  law  have  been  com- 
plied with  in  the  matter  of  bis  trial."  Section 
3306,  Bev.  Codes. 

[t]  In  the  case  of  Weston  v.  Charleston, 
2  Pet  464,  7  L.  Ed.  481,  quoted  ha  Kohl  v. 
United  States,  91  U.  S.  367,  23  L.  Ed.  440, 
Chief  Justice  Marshall  said: 

'TThe  term  [rait]  is  certainly  a  very  compre- 
hensive one,  and  is  understood  to  apply  to  any 
proceeding  in  a  court  of  justice,  by  which  an 
individual  pursues  that  remedy    *    *    *    wlilch 
.    the  law  affords  him." 

The  term,  as  used  In  our  statute,  would, 
therefore,  Include  the  proceedings  Instituted 
in  the  lower  court.  However,  the  writ  can 
only  be  employed  to  determine  whether  a 
tribunal  exercising  judicial  functions  has  ex- 
ceeded its  jurisdiction  or  authority.  State 
ex  rel.  Allm  ▼.  Napton,  24  Mont  450,  62  Pac. 
686;  State  ex  rel.  King  v.  Second  Judicial 
District  Court,  24  Mont  494,  62  Pac.  820; 
State  ex  rel.  B.  &  M.,  etc.,  Min.  <3o.  v.  District 
Court,  22  Mont.  241,  56  Pac.  281;    State  ex 
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rel.  Harris  v.  District  Court,  27  Mont  280,  70 
Pac.  981. 

As  the  record  in  the  Instant  case  would 
contain  no  transcript  of  the  evidence,  it  would 
seem  that  the  writ  would  be  ineffectual,  since 
the  only  ground  on  which  excess  of  jurisdic- 
tion could  be  urged  Is  that  the  evidence  was 
Insufiicient  to  warrant  the  findings  of  the 
board.  And  it  would  seem,  therefore,  that 
the  manner  in  which  the  question  could  be 
reached  would  be  by  an  independent  suit  In 
equity  to  set  aside  the  judgment  or  order  on 
the  ground  of  the  Insufiidency  of  the  evidence 
to  warrant  the  findings  on  which  such  judg- 
ment or  order  is  based,  in  which  suit,  the 
facts  being  properly  pleaded,  evidence  could 
be  introduced  to  establish  what  testimony 
was  given  before  the  board. 

The  motion  to  quash  the  alternative  writ 
will  be  overruled,  and  the  peremptory  writ, 
as  prayed  for,  will  issue,  staying  further  ac- 
tion of  respondents,  and  directing  the  dis- 
missal of  the  proceedings. 

Writ  granted. 

HOLLOW  AY,  HURLT,  and  COOPER,  JJ., 
concur. 

BRANTLT,  C.  X,  being  absrat,  takes  no 
part  in  the  foregoing  decision. 


BOSTWICK  «t  al.  v.  HOSIER  et  al.* 

(Supreme  Court  of  Oregon.    June  1,  1920.) 

1.  Eminent  domain  «=3i3  —  Lot  owners  have 
Interest  In  streets  giving  aooess  which  can- 
not bo  taken  for  private  use. 

Owners  of  lots  who  purchased  their  prop- 
erty with  reference  to  a  plat,  designating  cer- 
tain streets  giving  access  thereto,  have  a  usu- 
fruct in  the  streets  which  cannot  be  takot  from 
them  for  private  use  by  vacating  a  portion  of 
the  street  regardless  of  the  ownership  of  the 
fee  in  the  streets. 

2.  Municipal  corporations  ^=9657(4)  —  Lot 
owners  in  adjoining  blocks  can  prevent  par- 
tial vacation  of  streets. 

Owners  of  lots,  in  blocks  adjacent  to  streets 
which  it  was  proposed  partially  to  vacate  for 
private  use,  suffer  an  injury  different  from  that 
to  the  general  pubUc,  and  can  prevent  such 
vacation,  though  no  part  of  the  street  touch- 
ing their  lots  was  included  in  that  vacated. 
Bennett,  J.,  dissenting. 

In  Banc. 

Appeal  frcnn  Circuit  Court,  Baker  County ; 
Oustav  Anderson,  Judge. 

Suit  by  Marion  C.  Bostwldc  and  others 
against  O.  A.  Hosier  and  others.  From  a  de- 
cree dismissing  the  suit,  plaintiffs  appeal. 
Reversed,  and  decree  tor  plaintiffs  entered. 


otlMT  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Dleests  and  Indexes 
•Rehearing  denied  July  20,  1920. 
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In  Stewart's  addition  to  Baker,  Or.,  Tenth 
Btreet  mns  north  and  south  between  blocks  4 
and  5.  Crossing  It  at  right  angles,  beginning 
on  the  north,  are  Church  street.  Center 
street,  and  Jackson  street,  each  running  east 
and  west.  Center  street  appears  to  have  been 
laid  out  through  the  blocks  mentioned  after 
they  were  platted. 

Tbe  defendant  Hosier  Is  the  owner  of  lot 
1  and  a  fractional  part  of  lot  2  In  block  5, 
lying  at  the  northeast  comer  of  Tenth  and 
Jackson  streets.  On  his  petition,  the  legisla- 
tive authorities  of  the  dty  passed  an  ordi- 
nance purporting  to  vacate  for  his  private 
use  a  part  of  OC^th  street  In  front  of  his 
premises  on  the  east  and  part  of  Jackson 
street  on  the  south.  Substantially  the  part 
sought  to  be  vacated  Is  a  strip  10  feet  wide 
on  Tenth  street  and  another  16  feet  wide  on 
Jackson  street 

The  plaintiffs  are  owners  of  property  front- 
ing on  Tenth  street  Ayre  and  Sherman  also 
front  on  Center,  and  Bostwick  on  Jackson. 
They  have  brought  this  suit  to  enjoin  the  va- 
cation of  that  portion  of  the  streets  mention- 
ed. They  aver  that  the  purported  ordinance 
was  passed  without  their  consent  and  with- 
out the  city's  having  obtained  Jurisdiction  to 
enact  such  legislation;  that  no  benefit  will 
come  to  the  dty  or  any  of  its  inhabitants 
therefrom;  and  that  the  proposed  vacation 
of  the  parts  of  said  streets  is  solely  for  the 
private  benefit  of  the  defendant  Hosier. 

The  answer  admits  the  municipal  cbaracv 
ter  of  the  dty,  the  offidal  position  of  the 
commissioners,  and  the  passage  of  tbe  ordi- 
nance, which  was  spread  upon  the.  deed  rec- 
ords of  Baker  county,  but  denies  all  other  al- 
legations of  the  complaint  The  drcult  court 
passed  a  decree  dismissing  the  suit,  and  the 
plaintifls  appeal. 

O.  B.  Mount,  of  Baker,  for  appellants. 
SmlOt  &  Smith,  of  Baker  (W.  H.  Strayer, 
of  Baker,  on  the  brief),  for  respondents. 

BURNBTT,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendants  contend  that  the 
plaintiffs  were  not  concerned  in  the  proceed- 
ing to  vacate  the  portion  of  the  streets  men- 
tioned because  their  property  was  not  contig- 
uous to  the  port  to  be  vacated,  and  that  the 
defendant  Hosier  was  the  only  owner  to  be 
considered  in  thei  proceeding  mentioned,  be- 
cause his  was  the  only  property  that  touched 
the  strips  to  be  vacated.  It  is  apparent  from 
the  record  that  the  parties  bought  the  proper- 
ties mentioned  with  reference  to  tbe  plat  of 
Stewart's  addition.  In  other  words,  with 
their  purchase  they  acquired  at  least  the  usu- 
fruct of  the  adjacent  streets.  It  Is  axiomat- 
ic, as  well  as  constitutional,  that  private 
property  cannot  be  taken  for  private  use.  As 
early  as  the  case  of  Willamette  Iron  Works 
V.  O.  R.  &  N.  Co.,  26  Or.  224,  37  Pac,  1016,  29 
U  B.  A.  88,  46  Am.  St  Rep.  820,  1  Am.  & 


Eng.  B.  Cas.  (N.  S.)  36,  fhe  question  of  oo 
cnpancy  of  streets  was  under  consideraticm, 
and  the  following  language  was  used  by  Mr. 
Chief  Justice  Robert  S.  Bean,  delivering  Judg- 
ment: 

"But  there  ia  a  liiditation  to  legislatiTe  or 
municipal  power  over  a  street,  which  cannot 
be  exceeded  without  invading  the  constitntional 
rights  of  abutting  owners.  An  abutting  pro- 
prietor is  entitled  to  tbe  use  of  tbe  street  in 
front  of  his  premises  to  its  full  width  as  a- 
means  of  ingress  and  egress,  and  for  light  and 
air,  and  this  right  is  as  much  property  as 
the  soil  within  the  boundaries  of  his  lot;  and 
therefore  any  impairment  thereof  or  Interfer- 
ence therewith,  caused  by  the  use  of  the  street 
for  other  than  legitimate  street  purposes,  ia 
a  taking  within  the  meaning  of  the  Constitn- 
tion,  whether  the  fee  of  the  street  ia  in  the 
abutting  owner  or  not" 

This  prindple  Is  well  fortified  by  the  prec- 
edents dted  In  the  opinion. 

A  similar  doctrine  was  announced  in  Sand- 
Strom  V.  O.-W.  B.  &  N.  Co.,  76  Or.  159,  146 
Fac.  803,  wbere  tbe  defendant  had  fenced  ott 
a  Street  which  ran  in  front  of  the  plaintiff's 
premises  and  made  a  deep  and  impassable 
cut  across  tlie  street,  although  not  immediate- 
ly opposite  the  holding  of  the  plaintiff.  Like- 
wise, in  Tooze  v.  Willamette  V.  S.  Ry.  Co.,  77 
Or.  157,  150  Pac  252,  where  the  defendant 
proposed  to  build  a  high  trestle  along  the 
street  in  front  of  the  plaintiff's  premises,  the 
principle  was  laid  down  that  the  right  of  the 
plaintiff  in  the  street  could  not  be  interfered 
with  in  the  absence  of  condemnation  proceed- 
ings. The  doctrine  is  discussed  also  in  Kurtz 
V.  Southern  Pacific  Co.,  80  Or.  213,  155  Pac. 
367, 156  Pac.  794,  where  the  defendant  under- 
took to  lay  a  railway  track  Immediately  in 
front  of  the  plaintiff's  premises  without  his 
consent  A  similar  prindple  is  announced  in 
Johnson  v.  Jeldness,  86  Or.  657,  167  Pac.  798, 
L  R.  A.  1918A,  1074.  See,  also,  Sloss-Schef- 
fleld  S.  &  I.  Co.  V.  Johnson,  147  Ala.  384,  41 
South.  907,  8  L.  B.  A.  (N.  S.)  226,  and  note^ 
119  Am.  St.  Rep.  89,  11  Ann.  Cas.  285l 

[2]  Although  the  plaintiffs  do  not  own  the 
property  immediately  opposite  the  ground  it 
is  proposed  to  vacate,  yet  most  of  them  have 
holdings  in  the  next  adjacent  blocks,  so  that 
their  situation  differs  only  in  degree  from 
that  of  the  opposite  abutter.  Tbe  accessibil- 
ity of  their  premises  is  pro  tanto  impaired, 
which  constitutes  an  injury  to  them  not  suf- 
fered by  the  general  public. 

In  several  of  these  cases  the  defendants 
were  public  service  corporations  entitled  to 
ezerdse  the  right  of  eminent  domain,  under 
which,  after  having  had  his  day  in  court  and 
an  opportunity  to  be  heard,  the  plaintiff 
could  have  been  compelled  to  surrender  his 
property  upon  adequate  compensation  first 
assessed  and  tendered.  Here  the  proposal  Is 
to  abandon  parts  of  the  streets  for  the  pri- 
vate Intorest  of  one  cl  tbe  defendanta,  and 
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not  for  any  public  purpose.  The  property 
rlgbts  of  the  plaintiffs  cannot  be  thus  Invadr 
ed.  If  the  rights  of  abutting  owners  In  a 
street  cannot  be  taken  without  condemnation 
at  the  suit  of  a  public  service  corporation, 
much  more  can  they  not  be  impaired  In  the 
interest  of  a  private  owner.  The  circuit 
coart  was  in  error  In  dismissing  the  bill,  and 
a  decree  will  be  here  entered  according  to 
the  prayer  of  the  complaint 

JOHNS,  J.,  was  present  at  the  hearing;  but 
did  not  participate  in  this  decision. 
BENNETT,  J.,  dissents. 


MILLER  V.  CONLEY  et  al. 

(Snpreme  Court  of  Oregon.     Jmie  1,  1820.) 

1.  Adverse  possession  €=>85 (4)— Evidence  of 
gift  of  land  by  fattier  to  daughter  sufficient  to 
iaitlate  possession. 

In  a  daughter's  suit  to  qaiet  title  to  land 
claimed  to  have  been  given  her  by  her  father, 
evidence  held  to  show  that  the  father  made 
a  parol  gift  of  the  land  to  the  daughter,  at 
-which  time  she  took  possession  of  the  land  as 
her  own,  and  continaed  in  exclusive  occupancy 
under  the  gift. 

2.  Adverse  possession  «5»64 — May  be  estab- 
iished  by  parol  gift. 

Where  a  gift  of  land  is  made  by  parol,  and 
the  donee  takes  possession,  adverse  possession 
is  established,  wUch,  continned  for  10  years, 
gives  the  donee  a  tee-simple  title. 

3.  Waters  and  watercourses  ^s> 1 37— Diversion 
of  water  not  continued  for  10  yoars  did  not 
give  vested  right  to  diverter. 

Where  a  father  made  a  parol  gift  of  land 
to  his  daaghter,  and,  after  her  adverse  posses- 
sion had  ripened  into  a  fee-simple  title,  the 
father  went  on  the  land  and  laid  a  pipe  line 
diverting  water  to  other  premises,  the  diversion 
not  having  continued  for  ten  years,  and  the 
consent  of  the  daughter  not  having  been  ob- 
tained, it  did  not  amount  to  a  vested  right  in  the 
father. 

4.  Waters  and  water  courses  «=»IJ2(5)— An- 
swer insofflcient  to  confer  on  defendant  la 
suit  to  quiet  titis  any  right  to  water  olalmsd. 

In  a  daaghter's  suit  to  quiet  title  against 
her  father,  who  made  a  parol  gift  of  the  land 
to  her,  and  against  her  brother,  claiming  right 
to  control  waters  flowing  in  a  ditch,  answer 
of  the  brother,  stating  merely  that  he  had  the 
right  to  use  the  waters  of  thie  ditch  for  irrigat- 
ing ills  lands,  lield  insufficient  to  confer  on  Um 
any  right  to  the  water. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  Coun- 
ty;  J.  W.  Knowles,  Judge.      * 

Suit  by  Matilda  A.  MlUer  against  A.  B. 
Conley.  J.  Frank  Conley,  Sallle  Conley,  and 
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another.     From    decree    for   plalntUC,    the 

named  defendants  appeal.    Affirmed. 

The  plaintiff  brought  this  suit  against  her 
father,  A.  B.  Conley,  and  her  brother,  J. 
Frank  Conley,  and  tbdr  wives,  respectively 
her  mother  and  her  sister-in-law,  to  quiet 
her  title  in  80  acres  of  land  in  Unicm  county, 
claiming  that  her  father  had  given  her  the 
tract  in  1900,  in  pursuance  of  which  she  and 
her  husband  had  left  their  residence  on  land 
owned  by  the  latter,  had  taken  possession  of 
the  80-acre  tract,  and  had  held  the  same  ad- 
versely to  all  other  claimants  ever  since.  The 
mother  disclaims  all  title  In  the  property. 
The  father  denied  the  gift  and  averred  In 
substance  that  the  plaintiff  bad  occupied  the 
land  by  his  permission,  subject  to  his  right 
to  resume  possession  of  the  same  at  bla 
pleasure.  J.  BVank  Conley,  answering  with 
his  wife,  averred  the  title  of  his  father  and 
that  hia  acts  respecting  the  land  were  per- 
formed only  as  the  father's  agent  Claiming 
that  he  reserved  the  right  to  go  upon  the 
premises  and  make  whatever  Improvements 
he  chose  for  Ills  own  benefit  or  the  betterment 
of  the  lands,  so  long  as  the  plaintiff's  use  of 
the  same  as  a  residence  was  not  Interfered 
with,  the  father  pleads  that  at  hia  own  ex- 
pense and  without  objection  from  the  plain- 
tiff or  her  husband  be  constructed  a  pipe 
line  on  the  land  for  the  purpose  of  carrying 
water  from  a  spring  to  other  lands  occupied 
by  his  son.  Spedflcally  revoking  the  per- 
mission which  the  father  says  he  granted  to 
the  plaintiff  to  use  the  premises,  he  prays 
that  he  be  declared  to  be  the  legal  owner  of 
the  land  free  from  all  claim  of  the  plaintiff. 

In  addition  to  what  has  been  stated  of  the 
brother's  answer,  that  defendant  pleads  that 
<m  June  28,  1018,  be  became  the  owner  of 
certain  lands  adjacent  to  that  in  dispute,  and 
then  avers: 

"That  from  time  immemorial  has  flowed  and 
now  flows  in  a  well-defined  channel  and  ditch 
from  other  lands  to  and  across  the  lands  de- 
scribed in  the  complaint  to  and  upon  the  herein- 
above described  lands  of  defendant  J.  Frank 
Conley,  a  stream  of  water,  and  that  the  waters 
of  said  stream  are  used  by  defendant  on  and 
necessary  for  irrigating  defendant's  said  lands. 

"That  this  defendant  J.  Frank  Conley,  has 
the  right  and  is  entitled  to  the  use  of  the  wat- 
ers of  said  stream  for  irrigating  hia  land  and 
for  stock  nater  thereon,  and  that  it  is  neces- 
sary for  him  to  go  along  and  upon  the  said 
ditch  and  water  course  over  the  lands  described 
in  the  complaint  for  the  purpose  of  cleaning 
out  and  repairing  said  ditch  and  making  neces- 
sary repairs  thereto  for  the  purpose  of  conduct- 
ing water  therein  to  his  said  land  and  that 
prior  to  the  2Sth  day  of  June,  1918,  he,  said 
defendant,  for  and  in  behalf  of  A.  B.  Conley, 
the  then  owner  of  the  said  lands  now  owned  by 
this  defendant  ezerdsed  the  said  right  for  and 
in  behalf  of  the  then  owner  of  said  lands  and 
the  then  owner  of  the  lands  described  in  the 
complaint  and  that,  for  more  than  18  years 
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prior  to  the  filing  of  this  complaint,  the  prede- 
cesBorB  in  title  of  this'  defendant  have  under 
claim  of  right  and  openly  and  notoriously  used 
said  stream  through  said  ditch  and  stream  on 
the  land  described  in  the  complaint  and  under 
claim  of  right  thereto." 

The  reply  traversed  the  new  matter  of  the 
answers  except  the  averments  of  the  rela- 
tionship of  the  parties.  The  circuit  court 
heard  the  testimony  on  the  issues  thus  fram- 
ed and  rendered  a  decree  for  the  plalntlfC 
substantially  according  to  the  prayer  of  the 
complaint.  An  appeal  was  taken  by  the 
defendants,  except  the  plalntlfC's  mother,  who 
had  a  decree  for  costs  on  her  disclaimer. 

J.  D.  Slater,  of  La  Grande,  for  appellants. 
John  S.  Hodgin,  of  La  Grande,  for  respond- 
ent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  testimony  of  the  plaintiff  and  of 
her  husband  is  to*the  effect  that  In  Jtme, 
1900,  the  father,  A.  B.  Conley,  gave  to  his 
daughter  the  tract  of  land  In  dispute,  in  pur- 
suance of  which  they  went  upon  it,  took 
possession  thereof,  and  used  it  as  her.  own 
continuously  from  that  time  forward,  making 
sundry  valuable  Improvements  thereon.  By 
at  least  three  disinterested  witnesses  they 
proved  that  at  about  that  time  and  subse- 
quently on  different  occasions  the  father  told 
the  witnesses  that  he  had  given  the  80-acre 
tract  in  dispute  to  his  daughter,  the  plaintiff. 
At  the  time  his  testimony  was  taken,  the 
father  was  past  82  years  of  age,  and,  as  he 
admits,  his  memory  was  Impaired.  When  his 
attention  was  called  to  the  declarations  im- 
puted to  him  by  the  witnesses,  he  stated  tliat 
he  had  no  recollection  of  making  them.  He 
stoutly  maintained,  however,  in  general,  tliat 
be  only  Intended  to  allow  his  daughter  to 
live  on  the  land  at  liis  pleasure,  and  that  she 
went  there  and  remained  there  by  his  permis- 
sl(m  under  those  conditions.  The  mother 
says  Bubatantially  that  such  was  the  inten- 
tion of  herself  and  her  husband.  Bat  she 
does  not  give  any  detailed  statement  of  what 
the  father,  her  husband,  who  was  the  owner 
of  the  land,  said  on  the  subject  to  the  daugh- 
ter. There  is  no  pretense  that  the  father 
or  any  one  for  him  entered  upon  the  lands 
and  laid  the  water  pipe  or  did  any  other  act 
of  the  kind  prior  to  the  expiration  of  ten 
years'  possession  by  the  plaintiff. 

[1  ]  A  detailed  analysis  of  the  testimony  as 
in  argument  before  a  Jury  would  not  add 
anything  to  ibe  stun  of  legal  knowledge  to 
be  preserved  in  the  reports.  It  is  sufficient 
to  say  that  a  careful  sfudy  of  the  record  con- 
vinces us  that  the  circuit  court  was  right  in 
its  decision  on  the  facts  of  the  case,  to  the 
effect  that  the  father  made  a  parol  gift  of  the 
land  to  his  daughter  in  June,  1900,  at  which 
time  she  took  possession  of  the  property  as 
her  own  and  continued  in  exclusive  occupan- 
cy of  the  same  ever  afterwards  under  that 


gift.  This  establishes  the  controlling  fact  in 
the  case,  to  wit,  a  parol  gift  by  the  father  to 
the  daughter,  coupled  with  her  continued  ad- 
verse holding  of  the  property  for  18  years 
and  more. 

In  Allen  r,  Allen,  68  Wis.  202,  16  N.  W. 
610,  a  father  had  entered  a  pre-emption  on 
certain  lands  in  the  name  of  Ills  minor  son, 
then  about  5  years  of  age.  The  father  con- 
tinued to  occupy  the  land,  the  son  remaining 
a  member  of  his  family  and  living  there  also 
until  some  years  after  reaching  majority. 
It  is  stated  in  the  opinion  that  there  Is  no- 
evidence  in  the  case  showing  that  the  father 
asserted  any  title  to  the  land  hostile  to  the 
title  of  his  son,  unless  his  possession,  use  of. 
and  Improvement  of  the  same  for  over  30- 
years  is  evidence  of  such  assertion  of  title, 
until  a  few  months  before  his  death,  when  he 
claimed  it  in  conversation  with  a  third  par- 
ty. In  the  course  of  its  discussion  of  fh& 
ejectment  action  brought  by  the  son  against 
one  claiming  under  the  father,  the  court  used 
this  language: 

"Had  there  been  no  evidence  in  this  case 
bearing  upon  the  question  of  adverse  possession 
except  the  fact  that  the  defendant  and  those 
under  whom  she  claims  had  been  in  the  actual 
possession  and  use  of  the  land,  cultivating  and 
improving  the  same,  having  thp  same  assessed 
as  their  lands,  and  paying  the  taxes  thereon, 
and  in  other  respects  using  said  land  as  the 
owners  usually  do,  for  more  than  20  years  be- 
fore the  commencement  of  the  plaintiff's  action,  . 
we  are  of  the  opinion  that  the  defendant  "would 
have  been  entitled,  at  least,  to  have  had  the 
question  of  their  holding  adversely  to  the 
plaintift  submitted  to  the  jury,  and,  perhaps,  t» 
have  a  verdict  directed  in  her  favor." 

The  case  turned  upon  the  point  that  the 
testimony  clearly  showed  that  the  father  ad- 
mitted the  son's  title  continuously  until  a 
short  time  before  his  death. 

In  Murphy  v.  Mewingham,  161  Ky.  360,  161 
S.  W.  930,  the  principle  is  thus  stated : 

"It  is  well  settled  that  where  there  is  an 
unconditional  parol  gift  of  a  well-defined  body 
of  land,  accompanied  by  an  actual  possession 
for  15  years  or  over,  with  claim  of  ownership, 
such  possesBion  ripens  into  title,  and  the  donor 
cannot  recover  the  land.  If,  however,  one  en- 
ters upon  land  by  the  owner's  permission,  ex- 
pecting that  the  owner  will  give  it  to  him,  then 
such  possession  is  not  a  hostile  holding. 
*  *  *  If  the  gift  was  made  at  that  time,  then 
the  holding  of  the  plaintiffs  was  adverse  from 
that  moment,  and,  having  held  the  land  for 
more  than  16  years,  their  possession  ripened 
into  title." 

That  was  a  case  where  a  son  sought  to- 
enforce  an  alleged  parol  gift  of  land  by  tiia 
father  to  himself.  The  law  was  as  stated 
above,  but  th^  facts  showed  that  no  gift  wa» 
made  or  Intended,  and  hence  the  son  failed 
to  establish  title.  These  cases  are  dted  from 
the  brief  for  the  defendants,  but  lately  the 
question  was  examined  at  length  in  Parkor 
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T.  Kelsey,  82  Or.  334, 161  Pac.  694,  an  almost 
identical  case,  In  which  we  reached  the  con- 
clnslon  that  a  parol  gift  of  land  Is  adequate 
to  the  initiation  of  an  adverse  possession  by 
the  donee,  which  being  continued  for  the 
statutory  period  of  10  years  is  sufficient  to 
establish  a  fee-simple  title  In  the  one  to 
whom  the  gift  was  made. 

[2]  The  fallacy  in  the  argument  for  the 
defendants  here  lies  in  the  apparent  assomp- 
tloh  that  permission  is  not  sufficient  to  in- 
augurate an  adverse  possession.  Such,  how- 
ever. Is  not  the  true  principle,  for  even  the 
cases  dted  by  the  defendants  lay  down  the 
doctrine  that  a  gift  of  land  by  parol,  Itself 
permissive  In  its  character  and  voluntary  In 
Its  Inception,  establishes  the  beginning  of  an 
adverse  possession.  Indeed,  If  Jones  goes 
npon  Brown's  land  armed  with  a  shotgun, 
drives  off  the  latter,  and  remains  there  In 
that  attitude  for  10  years, .  claiming  the  land 
as  his  own,  adverse  possession  Is  established, 
accruing  upon  which  Is  the  fee-simple  title  in 
the  lands.  Such,  or  a  similar,  display  of 
force,  however.  Is  not  an  absolute  requisite; 
for  it  is  competent  for  Brown  to  give  the 
land  to  Jones  by  parol,  vacating  It  and  al- 
lowing the  latter  to  remain  there  for  ten 
years  under  those  circumstances,  with  the 
same  lesult  as  before.  The  doctrine  the  de- 
fendant seeks  to  apply  relates  to  permission 
merely  to  occupy  land  In  subordination  to 
the  legal  title  of  the  one  granting  the  per- 
mission. It  does  not  Include  possession*  giv- 
en with  design  to  confer  the  legal  title  upon 
the  one  who  assumes  the  occupancy. 

[3]  It  remains  to  consider  the  questions 
about  water,  mentioned  in  the  pleadings.  As 
to  the  diversion  of  the  spring,  the  defendants 
plead  that  A.  B.  CJonley,  operating  In  fact 
through  his  agent,  the  defendant  son,  went 
upon  the  land  as  owner  and  laid  the  pipe  line 
conducting  the  water  to  other  premlsea 
This  however,  according  to  the  testimony, 
was  not  done  until  after  the  adverse  posses- 
sion of  the  plaintiff  bad  coiitlnued  for  more 
than  10  years  and  hence  had  ripened  Into  a 
fee-simple  title  in  the  latter.  If  that  had  been 
done  within  the  statutory  period.  It  might 
bare  constituted  an  interruption  of  the  con- 
tinuity of  the  plaintiff's  adverse  possession 
and  have  so  defeated  it  as  a  means  of  acquir- 
ing title.  The  diversion  of  this  water,  under 
those  drcnmstances,  however,  not  having 
continued  for  10  years,  and  the  consent  of  the 
plaintiff  thereto  not  having  been  stated  in 
the  answer,  U  does  not  amount  to  a  vested 
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right  in  the  defendants.  In  other  words, 
their  proof  does  not  show  an  adverse  mainte- 
nance of  the  right  in  the  land  of  the  plaintiff 
sufficient  to  establish  title  In  the  water  by 
prescription.  That  is  to  say,  the  testimony 
discloses  title  to  the  lands  in  the  daughter  by 
adverse  possession  at  the  time  the  water  was 
diverted,  with  the  deduction  that  Ihe  allega- 
tion of  the  defendants  that  they  went  upon 
their  own  land  and  diverted  the  water  Is  not 
proved,  and  with  the  further  deduction 
that  they  have  not  shown  title  in  themselves 
by  adverse  use  of  the  water  for  10  yeara 

The  defendant  brother  states  only  conclu- 
sions of  law  In  his  attempt  to  control  the 
waters  flowing  in  the  ditch  mentioned  in  his 
answer.  The  particular  language  alluded  to 
Is  this: 

"That  this  defendant,  J.  Frank  Oonley,  has 
the  right  and  is  entitled  to  the  use  of  tbq  wa- 
ters of  Raid  stream  for  irrigating*  his  land  and 
for  stock  water  thereon  and  that  it  is  neces- 
sary for  him  to  go  aloq^  and  upon  the  said 
ditch  and  water  course  over  the  lands  described 
in  the  complaint  for  the  purpose  of  deauing  out 
and  repairing  said  ditch,"  etc.  , 

The  pleader  does  not  claim  to  have  ap- 
pr<^riated  the  water  within  the  legal  mean- 
ing of  that  term.  At  best,  he  Indicates  only  a 
right  as  a  riparian  proprietor.  In  the  sylla- 
bus to  Porter  v.  Pettenglll,  67  Or.  247,  110 
Pac.  ,S93,  condensing  the  opinion  written  by 
Mr.  Justice  Eakln,  it  Is  said: 

"A  complaint  to  determine  the  priority  of  ir- 
rigation water  rights  is  insufficient  whore  it 
does  not  definitely  describe  plaintiif' s  lands,  and 
does  not  show  that  any  particular  land  needed 
irrigation,  does  not  specify  the  amonnt  of  water 
diverted  nor  the  amount  needed  to  the  acre,  or 
for  any  specific  land,  and  does  not  show  how 
much  water  plaintiffs'  grantors  acgnired  a 
right  to  use;  an  allegation  that  plaintiffs  were 
entitled  to  all  the  water  in.  a  creek  during  the 
dry  season  being  too  indefinite." 

[4]  Measured  by  this  standard,  the  answer 
of  J.  Frank  Conley  Is  Insufficient  to  c<Hifer 
upon  him  any  right  to  the  water  in  the  ditch 
mentioned.  Whatever  the  attitude  of  the 
parties  may  have  been  at  the  time  the  pipe 
line  was  laid,  whether  friendly  or  otherwise, 
and  whether  a  license  grew  out  of  the  ar^ 
rangement  or  not,  are  not  matters  for  us  to 
decide  in  this  suit,  because  there  Is  no 
pleading  upon  wlilch  such  a  determination 
could  rest 

It  follows  that  the  decree  of  the  drcolt 
court  must  be  affirmed. 
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STATE  ax  rel.  OREGON  BAR  ASS'N 
V.  HALL. 

(Supreme  Court  ot  Oregon.     June  1,  1920.) 

1.  Attorney  and  client  <g=352— Aocusatlon  In 
disbarment  proceedings  held  not  required  to 
set  forth  entire  complaint  by  defrauded  party. 

Accusation  in  disbarment  proceedings 
against  an  attorney  containing  copy  of  a  por- 
tion of  tlie  body  of  tlie  conaplaint  filed  against 
him  by  a  party  whom  he  had  defrauded,  need 
not  embody  portions  of  the  complaint  wliich 
were  surplusage. 

2.  Attorney  and  dlent  ^=352— Verification  of 
accusation  In  disbarment  proceedings  by  chair- 
man of  grievance  committee  of  bar  associa- 
tion oompllsd  with  statute. 

Where  accusation  against  an  attorney 
Bonght  to  be  disbarred  was  verified  by  the 
chairman  of  the  grievance  committee  of  the 
bar  association,  who  swore  he  was  one  of  the 
persons  making  application  for  disbarment,  and 
that  the  accusation  ^d  complaint  were  true 
as  he  verily  believed,  the  verification  was  suffi- 
cient under  L.  O.  li.  {  1096. 

3.  Attorney  and  dlent  «=>48— Order  requiring 
attorney  sought  to  be  disbarred  to  appear 
and  answer  charges  did  not  require  seal '  of 
court. 

An  order  of  the  Supreme  Court  through 
the  Chief  Justice  requiring  an  attorney  to  ap- 
pear and  answer  charges  preferred  against  him 
by  the  grievance  committee  of  the  bar  associa- 
tion for  disbarment  etc.,  did  not  require  the 
seal  of  the  court  to  be  attached. 

4.  Attorney  and  ollent  €=348— Copy  of  order  to 
appear  and  answer  disbarment  charges  need 
not  be  authenticated  by  cleric. 

Under  L.  O.  L.  g  1097,  copy  of  order  to  ap- 
pear and  answer  charges  served  upon  attorney 
sought  to  be  disbarred  need  not  be  authenticat- 
ed by  the  clerk  of  the  Supreme  Court;  an  ex- 
act copy  certified  to  by  the  attorney  oif  record 
for  the  grievance  ccmunittee  of  the  bar  asso- 
ciation being  sufficient. 

Original  proceeding  for  disbarment  by  the 
State,  on  the  relation  of  the  Oregon  Bar 
Association,  against  George  A.  Ball.  Dn 
motion  to  dismiss.  Motion  denied,  and  de- 
fendant granted  time  to  answer. 

Five  persons,  composing  the  grievance  com- 
mittee of  the  Oregon  Bar  Association,  present- 
ed a  written  accusation  against  George  A. 
Hall,  a  member  of  the  bar  of  this  state,  charg- 
ing him  with  unprofessional  conduct,  and 
praying  for  his  disbarment 

On  April  9,  1920,  this  court,  acting  through 
the  Chief  Justice,  made  and  signed  an  order 
requiring  George  A.  Hall  to  appear  and 
answer  the  charges  on  April  27th,  and  direct- 
ing that  a  copy  of  the  accusation  and  "of  this 
order  be  served  on"  Hall  "at  least  15  days 
before  the  date  set  for  the  appearance." 

On  April  10th,  the  sheriff  of  Multnomah 


county  delivered  to  Hall  a  copy  of.  the  accusa- 
tion, and  also  a  paper  purporting  to  be  a  copy 
of  the  order.  The  paper  served  upon  Hall 
as  a  copy  of  the  order  Indicates  that  the 
original  order  had  been  signed  by  the  Chief 
Justice  and  attested  by  the  clei%  on  AprU  9, 
1920.  The  paper  delivered  to  Hall  as  a  copy 
of  the  order,  was  ceranea  by  the  attorney 
of  record  for  the  grievance  committee,  and  his 
certificate  Is  to  the  effect  that  "the  foregoing 
copy  of  the  order  to  appear  and  answer"  was 
prepared  by  him,  and  that  he  bad  carefully 
compared  the  copy  with  the  original,  "and 
that  It  Is  a  correct  transcript"  of  the  original. 
Hall  appeared  by  filing  a  motion  In  which 
he  declares  that  he  appears  "specially  for  the 
purpose  of  this  motlcHi  only,  and  for  no  other 
purpose  whatever,"  and  by  the  motion  he 
moves  "to  cancel,  vacate,  set  aside,  dismiss, 
and  quash  the  order  and  pretended  copy  of  the 
order  of  the  court  to  appear  and  answer"  and' 
the  return  of  the  sheriff,  because:  (1)  A 
certain  paper  referred  to  In  the  accusation 
was  not  entitled  to  be  filed  as  a  pleading  in 
an  action  mentioned  in  the  accusation;  (2) 
the    accusation    is    not    properly    verified; 

(3)  the  seal  of  the  court  Is  not  attached  to  the 
original  order  or  to  the  pretended  copy  of  It; 

(4)  the  pretended  copy  is  not  certified  bj  the 
clerk. 

Oral  Pirkey,  of  Portland,  for  defendant. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  accusation  relates  in  detail 
the  story  of  the  alleged  swindle  claimed  to 
have  l>een  perpetrated  upon  Parmella  L.  Tyler 
by  the  defendant  George  A.  Hall  and  John  M. 
Selvers,  another  member  of  the  bar  of  this 
state.  After  giving  a  narrative  of  what  occur- 
red up  to  and  Including  the  delivery  of  certain 
certificates  of  stock  by  Parmella  L.  T^Ier  to 
Selvers,  and  after  averring  that  Stivers  subse- 
quently met  Hall  and  divided  the  stock  with 
him,  and  that  Selvers  and  Hall  then  sold  the 
stock  for  an  amount  In  excess  of  the  par  value 
of  the  stock.  It  Is  HUeged  In  the  accusation  that 
Parmella  L.  Tyler,  subsequent  to  the  delivery, 
dlvisicm,.  and  sale  of  the  stock,  consulted  her 
attorney,  and  that  upon  his  advice  she  com- 
menced an  action  against  Hall  aiyl  Selvers 
and  two  others,  "wherein  it  was  alleged  in  her 
complaint  as  follows,"  and  then  follows  a  copy 
of  the  complaint,  Including  the  title  of  the 
court  and  cause.  The  accusation  does  not 
show  that  the  complaint  referred  to  was  sign- 
ed by  the  plaintiff  or  by  an  attorney,  and  the 
accused  contends  that  the  complaint  was  not 
such  a  paper  as  was  entitled  to  be  filed.  The 
objection  is  utterly  without  merit.  The  accu- 
sation avers  that  Parmella  L.  Tyler,  after 
discovering  that  she  had  been  defrauded, 
commenced  an  action  against  Hall  and  Selvers 
and  two  others  for  the  avowed  purpose  of 
recovering  $24,040.25,  the  damage  sustained 
by  her,  and  that  in  the  complaint  filed  by  her 
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la  that  action  "It  was  alleged  •  •  •  as 
follows."  The  accusation  does  not  pretend  to 
give  an  exact  copy  of  the  complaint,  including 
the  title  of  the  court  and  cause  and  the 
Veriflcatlon,  but  the  expressed  purpose  of  the 
accnsation  Is  to  repeat  the  allegations  of  the 
complaint,  and  to  accomplish  that  purpose  the 
body  of  the  complaint  is  cepied.  The  fact  that 
a  portion  of  the  remainder  of  the  complaint 
was  copied  did  not  oblige  the  accusers  to  copy 
all  the  remalndw,  for  the  reason  that  the 
whole  of  the  remainder  was  surplusage. 

[2]  The  contention  that  the  accusation  la 
not  properly  verified  is  likewise  without 
merit.  Section  1096,  L.  O.  L.,  provides  that  if 
the  accusation  Is  made  by  a  person  other  than 
"the  court  or  Judges  thereof,"  it  must  be  pre- 
sented In  writing,  "and  verified  by  the  oath  of 
the  person  making  it,  or  of  some  other  person, 
to  the  effect  that  the  charges  therein  contain- 
ed are  true,  as  he  believes."  The  accusation 
Is  verified  by  the  chairman  of  the  grievance 
committee  of  the  Oregon  Bar  Association,  and 
be  swears  that  he  is  "one  of  the  persons  mak- 
ing the  foregoing  application  tor  disbarment, 
and  that  the  foregoing  accusation  and  com- 
plaint is  true  as  I  verily  believe."  A  mere 
statement  of  the  facts  makes  it  plain  that  the 
verification  complies  with  the  statute. 

[S]  There  Is  no  statute  requiring  the  seal  of 
the  court  to  be  attached  to  the  original  order ; 
and,  hence,  the  third  objection  mnst  be  over- 
ruled. 

[4]  The  fourth  objection  made  by  the 
accused  relates  to  the  paper  served  upon  him 
as  a  copy  of  the  order.  The  defendant  con- 
tmds  that  the  copy  must  be  authenticated  by 
tbe  clerk  of  the  court,  and  that  a  paper  certi- 
fied by  the  attorney  ol  record  amounts  to  a 
nullity.  It  may  be  assumed,  for  the  purposes 
of  this  case,  that  if  tbe  copy  must  be  authenti- 
cated, tbe  certificate  mnst  be  made  by  the  clerk 
of  the  court,  because  he  Is  the  legal  custodian 
of  the  flies  of  the  court.  If  we  turn  to  section 
1097,  L>.  O.  L.,  we  shall  discover  that  the  Code 
commands  the  court  to  "cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon 
the  accused."  There  Is  no  direction  that  the 
copy  of  tbe  order  shall  be  authenticated. 
All  that  Is  required  is  that  a  cc^y  shall  be 
served;  and,  therefore,  If. a  paper  which  was 
190  P.— 20 


in  truth  a  c(q?y  was  served  upon  the  accused, 
the  law  was  compiled  with.  The  chapter  of 
the  Code  which  deals  with  the  suspension  and 
removal  of  attorneys  specifies  the  causes  for 
suspension  and  removal,  and  prescribes  the 
procedure  to  be  followed.  The  directions 
concerning  the  service  of  a  copy  of  tbe  accusa- 
tion and  of  the  order  are  not  exactly  the  same 
as  the  dlrectloiis  concerning  tbe  service  of 
summons  and  complaint  in  a  suit  or  action. 
The  Code  provides  that — 

In  a  suit  or  action  "the  summons  shall  be 
served  by  delivering  a  copy  thereof,  together 
with  a  copy  of  the  complaint  prepared  and  cer- 
tified by  the  plaintiff,  lUs  agent  or  attorney,  or 
by  the  county  clerk."    Section  65,  L.  O.  L. 

In  the  chapter  which  treats  of  the  removal 
of  attorneys,  there  is  no  express  direction  con- 
cerning certification ;  nor  are  the  persons  who 
may  make  the  certificates  specified.  Usually, 
if  not  always,  what  the  Code  c<»templates 
service  by  delivery  of  a  certified  copy  of  any 
paper,  process,  or  order,  there  is  found  an 
express  direction  that  the  copy  shall  be  certi- 
fied; and,  when  we  find,  as  we  do  here, 
a  chapter  which  deals  with  a  given  subject, 
and  prescribes  the  method  of  procedure  to  be 
followed,  and  one  of  the  steps  to  be  taken  is 
the  service  of  a  copy  of  the  order,  without  an 
express  reanlrement  that  the  order  shall  be 
certified,  tbe  reasonable  construction  to  be 
placed  upon  the  statute  is  that  it  requires  only 
that  tbe  paper  shall  in  truth  be  a  copy,  and 
tf  in  fact  tbe  paper  is  a  copy  the  statute  has 
been  compiled  with.  The  defendant  has  filed 
an  affidavit  In  support  of  his  motion,  and 
attached  to  the  motion  is  the  paper  which  he 
says  was  delivered  to  him  as  a  pretended  copy 
at  the  order.  A  comparison  of  the  paper 
rec^ved  by  the  defendant  with  the  original 
on  file  with  our  clerk  shows  that  the  paper 
delivered  to  the  accused  Is  an  exact  copy  of 
the  original  order;  and,  therefore  the  defend- 
ant has  himself  proved  that  he  received  all 
the  notice  he  was  entitled  to  receive.  The 
motion  filed  by  the  accused  is  denied,  and  he. 
is  granted  10  days  within  which  to  file  an 
answer. 


BENNETT,  J.,  did  not  sit  In  this  ease. 
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O'NEIL  V.  TWOHY  BROS.  CO. 
(Supreme  Conrt  of  Oregon.    Jane  8,  1920.) 

1.  Pleading  <&=33I2— Deed  set  out  as  exhibit 
prevails  over  pleader's  statement  of  legal  ef- 
fect. 

'Wihere  an  execnted  deed  is  pleaded  by 
plaintiff  according  to  the  legal  effeet  which  be 
puts  upon  it,  and  is  also  set  ont  in  htec  verba 
as  an  exhibit  attached  to  and  made  part  of  his 
final  pleading,  the  deed  itself  prevails  to  the 
exclusion  of  a  statement  of  its  legal  effect  in 
the  pleading. 

2.  Evidence  (£=3419(2)  —  Oral  agreement 
pleaded  as  part  of  consideration  for  deed  In- 
admissible to  change  its  terms. 

Under  L.  O.  Ii.  {  713,  an  alleged  oral  agree- 
ment, pleaded  as  part  of  the  consideration  for 
a  deed,  and  hence  a  contractual  consideratittn, 
and  not  one  of  a  monetary  nature,  is  inadmis- 
sible to  vary  or  add  to  the  deed. 

3.  Waters  and  water  courses  <g=3l56(i)— One 
may  retain  his  water  right  and  alienate  the 
ditch  by  means  of  which  he  enjoys  It 

The  owner  of  a  vested  right  for  the  irri- 
gation of  semiarid  agricultural  lands  by  means 
of  water  from  a  creek  drawn  through  a  ditch 
may  retain  bis  water  rights  and  alienate  the 
ditch,  the  means  by  which  he  enjoyed  such 
right,  notwithstanding  it  is  the  only  present 
means  of  employing  the  water  rights. 

4.  Waters  and  watercourses  «=3!56(2)— Own- 
•r  who  conveyed  his  rights  In  water  ditch 
could  not  recover  damages  for  its  destruc- 
tion. 

Wbere  the  owner  of  semi-arid  agricultural 
lands,  producing  crops  when  irrigated,  bad  a 
vested  water  right  in  the  waters  of  a  creeic 
tbrongh  a  certain  ditch,  and  by  deed  conveyed 
bis  interest  in  the  ditch  to  an  irrigation  dis- 
trict, without  reservation,  he  could  not  there- 
after complain  of  its  destruction  by  the  dis- 
trict's contractor  or  recover  damages  of  the 
contractor. 

5.  Evldenea  «s»390(5)— Owner  of  water  right 
conveying  his  Interest  In  the  ditch  could  not, 
by  parol,  claim  right  to  Its  use. 

Where  an  owner  of  a  water  right  by  deed 
conveyed  his  interest  in  the  ditch  to  an  irriga- 
tion district  and  retained  his  water  right,  he 
could  not  thereafter  contradict  his  conveyance 
by  parol,  so  as  to  claim  the  right  to  use  of 
the  ditch  as  the  only  means  by  which  his  water 
rights  reserved  in  the  deed,  could  be  enjoyed. 

In  Banc 

Appeal  from  CSrcnit  Conrt,  Crook  (bounty ; 
J.  n.  Campbell,  Jndge. 

Action  by  Charles  C.  O'Neil  against  the 
Twoby  Brothers  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

After  alleging  that  the  defendant  is  a  cor- 
poration, the  complaint  proceeds' In  substance 
to  state  that  at  all  times  maitioned  in  the 
pleadings  the  plaintiff  was  the  owner  of  cer- 
tain agricultural  lands  in  Cixxdc  county,  semi- 


arid  In  their  nature  but  capable  of  producing 
crops  when  irrigated ;  that  the  plaintiff  is  the 
owner  of  a  vested  water  right  dating  from  the 
year  1909  appurtenant  to  250  acres  of  said 
realty  and  drawn  from  the  waters  of  Ochoco 
creeic  through  a  ditch  known  as  the  Table 
Land  ditch ;  that  during  the  year  1918  the  de- 
fendant was  engaged  .in  constructing  a  dam 
on  Ochoco  creek  below  the  x>oint  of  diversion 
into  that  ditch;  and  that  at  all  said  times, 
including  the  month  of  May  and  months  prior 
thereto,  there  was  sufficient  water  to  subserve 
plaintlfCs  right,  "and  the  plaintiff  had  the 
right  to  the  use  of  said  ditch  for  the  purpose 
of  conveying  water  therein  from  said  creek  to 
his  said  lands;  *  •  •  and  the  defendant 
at  all  times  had  full  notice  and  Imowledge  of 
plalntlfTs  said  rights."  Continuing,  the  plain- 
tiff charges  that  In  constructing  the  dam  the 
defendant  went  upon  said  Table  Land  ditch, 
tore  up  and  destroyed  the  same,  and  In  the 
months  of  February,  March,  April,  and  May, 
1918,  "willfully,  purposely,  wrongfully,  care- 
lessly, negligently,  unnecessarily,  and  In  vio- 
lation of  plaintiff's  said  rights,  and  with 
Imowledge  thereof,  interfered  with,  interrupt- 
ed, obstructed,  and  prevented  the  waters  of 
said  cre^  from  flowing  into  said  ditch  or  con- 
duit, and  through  the  same  to  and  upon  the 
lauds  of  the  plaintiff,  and  purposely  and  will- 
fnlly  diverted  and  conveyed  therefrom  water 
flowing  therein,  end  caused  the  same  to  run 
and  flow  elsewhere  than  to  and  upon  the 
lands  of  the  plaintiff,"  and  failed  to  protect 
the  dltdi  from  injury,  with  the  result  that 
plaintiff's  lands  are  deprived  of  water  for  ir- 
rigation purposes,'  and  by  reason  thereof  his 
crops  were  depreciated  in  quality  and  quan- 
tity to  his  damage  in  a  sum  alleged.  The 
whole  complaint  is  traversed  by  the  answer, 
except  the  allegation  respecting  the  corporate 
character  of  the  defendant  and  the  plaintiff's 
ownership  and  occupancy  of  the  lands  de- 
scribed. 

In  the  defendant's  brief  on  appeal  we  find 
this  statement: 

"Leaving  aside  all  other  pleadings,  we  wish 
to  present  this  case  upon  the  complaint,  the 
denials  thereof  in  the  answer  and  tht  third 
affirmative  answer  and  defense  and  the  reply 
thereto." 

On  account  of  this  voluntary  restriction  we 
pass  the  flrst  and  second  affirmative  defenses 
and  take  up  the  third.  Summarizing  this  in 
part,  it  appears  therefrom  that  the  defendant 
is  a  corporation ;  that  the  Ochoco  irrigation 
district  was  duly  organized  to  erect  and  main- 
tain a  dam  across  Ochoco  creek,  and  a  canal 
leading  therefrom,  for  the  purpose  of  im- 
pounding the  waters,  and  delivering  the  same 
to  lands  included  in  the  district,  among  which 
tracts  were  those  of  the  plaintiff;  that  at 
all  those  times  whatever  right  In  the  waters 
of  Ochoco  creek  the  plaintiff  had  was  being 
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exercised  by  blm  through  the  Table  Land 
dltdi,  in  which  he  had  an  Interest;  and  that 
there  was  no  other  means  of  conveying  the 
waters  to  his  bind  except  through  that  ditch. 
Thus  far  the  reply  admits  the  answer  under 
consideration.  Tlie  contested  part  of  this  de- 
tense  Is  here  quoted: 

"On  November  21,  1917,  the  plaintiff,  in  con- 
sideration of  the  sum  of  $10,000  paid  hj  said 
Ochoco  irrigation  district,  made,  executed,  and 
delivered  to  said  Ochoco  irrigation  district  a 
deed  of  conveyance  of  all  his  right,  title,  and 
interest  in  and  to  said  Table  liand  ditch,  which 
deed  waa  witnessed  by  two  Witnesses  and  was 
duly  acknowledged  by  said  plaintiff,  aod  the 
same  was  duly  recorded  at  page  109  of  Deed 
Book  40  of  the  records  of  Crook  coanty;  Or.; 
and  thereupon  said  Ocboco  irrigation  district 
entered  upon  and  into  possession  of  said  Table 
Liand  ditch  and  into  possession  of  lands  ad- 
joining said  Ochoco  creek,  and,  after  preparing 
plans  therefor  and  aabmitting  the  same  to  the 
state  engineer  of  Oregon  and  securing  bis  ap- 
proval thereof,  constructed  a  dam  across  said 
Ochoco  creek  and  across  said  Table  lAnd  ditch, 
and  constructed  said  canal  whereby  the  waters 
which  had  theretofore  flowed  in  said  river  and 
in  said  ditch  were  dammed  up  and  impounded 
and  ceased  to  flow  throngh  the  same  prior  to 
May  1,  1916,  which  said  dam  and  canal  and  the 
construction  thereof  is  the  same  dam  and  con- 
stmction  referred  to  and  complained  of  in  the 
complaint. 

"After  entering  into  possession  of  said  Table 
lisnd  ditch  pursuant  to  said  deed  said  Ocboco 
irrigation  district  employed  defendant  to  con- 
struct said  dam  and  canal,  and  pursuant  to  said 
employment  defendant  did,  during  the  year 
1917,  commence  construction  of  said  dam  and 
canal,  and»eontinned  the  construction  thereof 
pursuant  to  said  employment,  and  under  the 
direction  of  said  district,  until  February,  1919." 

The  reply  to  the  third  answer  and  defense 
admits  the  execution  of  a  deed  to  the  Irriga- 
tion district  by  the  plaintiff,  his  wife  and  oth- 
er parties,  of  date  NoYember  21, 1917,  where- 
by In  x»nslderatl<»  <rf  the  sum  of  $10,000  paid 
by  the  district  to  the  grantors  they  did  "by 
these  presents  bargain,  sell,  assign,  set  over, 
and  convey  unto  the  said  Ochoco  Irrigation 
district.  Its  snccessors  and  assigns,  all  our 
right,  titles  and  Interest  In  and  to  that  certain 
real  property  known  and  designated  as  the 
Table  Land  ditch,  and  all  water  rights,  rights 
of  way,  and  easements  owned  by  the  said 
Table  Land  ditch  and  the  Table  Land  Ditch 
Company,  a  partnership,  comprised  of  the 
persons  executing  this  conveyance,  together 
with  all  branches,  laterals  and  extensions 
thereof  or  connected  thereto,  under  whatso- 
ever name  the  same  may  be  called  or  desig- 
nated; •  •  •  together  with  the  rights  of 
way  across  any  or  all  of  our  said  lands  with- 
in the  district  for  the  canals  or  laterals  whldti 
it  may  be  necessary  for  the  district  to  con- 
struct." The  following  reservation  appears  in 
the  deed: 

"l%i8  conveyance  does  not  cover  any  water 
rights  owned  by  the  individuals  making  this 


conveyance  nor  to  any  water  right  aiH>urtenant 
to  their  individual  lands." 

The  document  closes  with  covenants  of  seis- 
in, and  against  Incumbrances,  and  general 
warranty.  It  is  admitted  that  this  convey- 
ance was  executed,  acknowledged,  delivered 
to  the  grantee  and  recorded. 

The  reply  sets  out  in  substance  that  the 
Table  Land  ditch  was  constructed  and  owned 
by  a  partnership  composed  of  certain  Indi- 
viduals, of  whom  the  plaintiff  was  one ;  that 
prior  to  the  formation  of  the  partnership  each 
of  the  partners  had  Initiated  a  right  to  the 
waters  of  Ochoco  creek,  appropriated  a  por- 
tion thereof  for  irrigating  purposes,  and  after- 
wards constructed  the  ditch  as  a  partnership 
venture,  as  a  means  of  conveying  each  sepa- 
rate appropriation  of  the  water  to  the  lands 
of  the  several  appropriators ;  but  states  that 
the  partnership  never  owned  any  of  the  water 
rights  of  any  of  the  waters  appropriated, 
they  being  the  separate  property  of  each  ap- 
proprlator  and  appurtenant  to  his  separate 
lands.  Reciting  that  the  deed  was  made  for 
a  consideration  of  $10,000,  with  the  reserva- 
tion to  each  member  of  the  partnership  and  to 
each  grantor  which  has  already  been  quoted. 
It  is  stated  further  in  the  reply: 

"And  as  a  part  of  said  consideration  for  said 
deed,  said  Ochoco  irrigation  district  orally 
agreed  with  each  of  the  grantors  (and  particu- 
larly with  the .  plaintiff )  that  said  Table  Land 
ditdi  should  be  therei^ter  continuously  main- 
tained and  used  by  said  grantors  for  the  pur- 
pose of  conveying  the  water  appropriated  by 
eacb  of  said  grantors  (induding  the  plaintiff) 
in  and  through  said  ditch  to  the  lands  of  each 
appropriator  above  mentioned  (and  including 
the  lands  of  plaintiff  mentioned  in  the  com- 
plaint), and  that  the  water  appropriated  by 
.said  grantors  severally  should  be  conveyed 
therein  to  the  lands  of  each  separate  grantor 
until  the  irrigation  works  of  said  district  should 
be  constructed  and  completed." 

It  is  averred  also  that  at  the  time  the  de- 
fendant entered  Into  the  contract  with  the 
district  to  construct  the  dam  in  question  the 
defendant  well  knew  all  of  the  terms  and  con- 
ditions mentioned  in  the  reply,  the  considera- 
tlon  for  the  deed  as  therein  alleged,  and  the 
rights  of  the  plaintiff  which  he  claims  have 
been  violated. 

A  general  demurrer  by  the  defendant  to  the 
further  and  separate  reply  to  the  third  sepa- 
rate answer  was  overruled.  Afterwards  the 
defendant  moved  the  court  for  Judgment  on 
the  pleadings  as  to  the  cause  of  action  set  out 
in  the  complaint,  because  it  appears  on  the 
face  of  the  pleadings  that  plaintiff  is  not  ea- 
titled  to  recover  herein.  This  also  was  over- 
ruled.   As  stated  in  the  bill  of  exceptions: 

"Immediately  after  plaintiff  rested  his  case 
defendant  moved  the  court  for  the  entry  of 
nonsuit,  said  motion  being  made  in  the  fol- 
lowing language,  to  wit:  'The  defendant  moves, 
at  this  time,  the  court  for  a  judgment  of  non- 
suit en  the  ground  and  for  the   reason  that 
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plaintiff  has  failed  to  make  out  a  case  agaiiiat 
this  defendant  auffident  to  be  presented  to  the 
jury  for  their  determination.' " 

This  was  overruled,  and  the  defendant  ex- 
cepted. The  trial  was  concluded  by  a  verdict 
for  the  plaintiff  and  against  the  defendant, 
and  from  the  ensuing  Judgment  the  defend- 
ant appeals. 

E.  B.  Seabrook,  of  Portland  (Malarkey,  Sea- 
brook  &  DibUe  and  James  G.  Wilson,  all  of 
Portland,  and  6.  L.  Bemler,  of  PrlnevlUe,  on 
titte  brief),  for  appellant. 

W.  H.  Wilson,  of  The  Dalles  (N.  G.  Wal- 
lace, of  Prinevllle,  on  the  brief),  for  respond- 
taat 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  In  whatever  form  the  questions 
in  dispute  may  have  been  considered,  they  all 
turn  upon  the  construction  to  be  given  the 
deed  already  mentioned.  For  the  purposes  of 
this  opinion  that  instrument  may  be  set  down 
as  an  execnted  contract.  It  is  pleaded  by  the 
plaintifC  first  according  to  the  legal  effect 
which  he  pats  upon  It,  and  likewise  U  set  out 
In  hec  verba  as  an  exhibit,  attadied  to  and 
made  part  of  his  final  pleading.  In  sndi  a 
case  the  instrnment  Itself  prevails,  to  the  ex- 
clusion of  the  statement  of  Its  legal  effect  in 
the  pleading  of  which  It  is  a  part  Hawortb 
▼.  Jackson,  91  Or.  272,  178  Pac.  926. 

[2]  We  here  set  down  the  oft-quoted  section 
713,  U  O.  L.: 

"When  the  terms  of  an  agreement  have*been 
reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and 
therefore  there  can  be,  between  the  parties 
and  their  representatives  or  snccessors  in  In- 
terest, no  evidence  of  the  terms  of  the  agree- 
ment, other  than  the  contents  of  the  writing," 

—except  In  certain  cases  not  here  Involved. 
The  alleged  oral  agreement  is  pleaded  as 
part  of  the  consideration  for  the  deed  men- 
tioned. It  Is  therefore  a  contractual  consid- 
eration, and  not  one  of  a  monetary  nature, 
and  from  Sutherlln  v.  Bloomer,  60  Or.  398,  93 
Pac.  185,  continuing  through  such  cases  as 
Or^on  MIU  Co.  v.  Klrkpatrlck,  66  Or.  21, 133 
Pac.  68;  Mnlr  v.  Morris,  80  Or.  378,  154  Pac. 
117,  157  Pac.  786,  and  Elliott  Contracting  Co. 
v.  Portland,  88  Or.  150,  171  Pac.  760,  the  rule 
has  been  stated  thus: 

"The  authorities  are  practically  unanimous  in 
holding  that,  where  the  statement  in  the  writ- 
ten instrument  as  to  the  consideration  is  of  a 
contractual  natare,  as  where  the  consideration 
consists  of  a  specific  or  direct  promise  by  one 
of  the  parties  to  perform  certain  acts,  it  can- 
not be  changed  or  modified  by  parol  or  extrinsic 
evidence.  A  party  has  a  right  to  make  the 
consideration  of  his  agreement  of  the  essence 
of  the  contract,  and,  when  this  is  done,  the 
consideration  for  the  contract,  with  reference 


to  its  condnsiveness,  must  stand  upon  tha 
same  footing  as  Its  other  provisions,  and  ao 
cordingly  cannot  be  affected  by  the  introduction 
of  parol  or  extrinsic  evidence." 

See,  also^  Interior  Warehouse  Ca.  t.  Dunn, 
80  Or.  528,  535,  167  Pac.  806.  The  reply  is  a 
plain  attempt  to  Import  into  the  agreement 
embodied  in  the  deed  additional  particnlars 
resting  wholly  In  parol,  and  which  the  statute 
quoted  expressly  forbids,  saying  strictly  that 
"no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  tlie  writing"  shall 
be  admitted. 

[3-6]  It  was  competent,  as  both  parties  ad- 
mit }n  their  arguments,  for  the  plaintiff  to  re- 
tahi  his  water  right  and  alienate  the  means 
by  which  he  enjoyed  it.  He  did  this  by  bis 
deed,  and  conveyed  his  interest  in  the  Table 
Land  ditch  to  the  district  without  reserva- 
tion. Hence,  at  the  time  of  the  grievances 
complained  of,  to  wit,  the  tearing  up  and  de- 
struction of  the  conduit,  be  bad  no  right  or 
interest  therein  upon  the  invasion  of  which  ' 
he  might  predicate  damage.  As  the  district 
owned  the  ditch.  It  rtghtfnlly  could,  as  it  did, 
contract  with  the  defendant  to  tear  it  up  and 
build  another  on  its  site,  all  without  hin- 
drance or  objection  by  the  plaintiff.  The 
complaint  avers  that — 

"During  all  of  said  time  the  plaintiff  had  the 
right  to  the  use  of  said  ditch  for  the  purpose 
of  conveying  water  therein  from  said  creek  to 
his  said  lands." 

But  his  deed  contradicts  this  averment. 
The  plaintiffs  own  pleading  In  reply  showed 
that  he  bad  no  cause  of  action.  Called  upon 
to  prove  his  traversed  allegation  of  the  right 
to  use  the  ditdi,  the  proof  he  offered  contra- 
dicted his  statement  He  argues  that  the 
reservation  of  the  individual  water  rights  as 
specified  in  the  deed  amounts  to  a  reserva- 
tion also  of  the  ditch  as  tbe  only  means  by 
which  those  rights  can  be  enjoyed.  Bo^  par- 
ties, however,  conceded  it  to  be  the  law,  and  it 
is  weU  supported  by  the  precedents  that  the 
ditch  or  other  conduit  carrying  water  may  be 
conveyed  separate  from  the  water  ri^ts 
which  it  serves.  The  fact  that  the  ditch  c<ni- 
stltuted  the  only  present  means  of  enjoying 
the  water  rights  does  not  destroy  its  alien- 
ability. In  fact,  the  plaintiff  by  the  very 
terms  of  his  deed  separated  the  ditch  front 
the  water  right,  and  he  cannot  be  heard  to 
contradict  his  conveyance  by  parol. 

However  the  question  was  treated,  whether 
by  demurrer  to  the  reply,  motion  for  Judg- 
ment <m  the  pleadings,  or  motion  for  nonsuit, 
the  rulings  should  have  been  in  favor  of  the 
defendant  The  circuit  court  was  in  error  in 
denying  the  objections  thus  Interposed  by  tbe 
defendant  The  Judgment  is  therefore  re- 
versed. 
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In  ra  MolLROY. 
MelLROY  v.  MelLROY. 

(Snpreme  Court  of  Oregon.     Jane  8,  1920.) 

1.  I Bsaae  persons  «B»33(1)—Petltl0B for  iHi'rd- 
Ian  of  iiioompetent  need  only  follow  statnte. 

Petition  for  appointment  of  gaardian  for 
an  alleged  incompetent  is  sufficient  if  it  follows 
anbstantiallr  the  wording  of  Ii.  O.  L.  J  1819, 
and  it  is  not  necessary  to  allege  all  facta  and 
details  tending  to  show  the  individual  is  in- 
capable of  conducting  his  own  affairs. 

2.  Imaae  persons  9=933(1)— Evidenoa  held  to 
show  father  ineapable  of  oonduottag  own 
affairs. 

On  a  son's  petition,  under  £>.  O.  L.  I  1319, 
for  appointment  of  guardian  for  his  91  year  old 
father,  evidence  held  to  show  that  the  father 
waa  incapable  of  conducting  his  own  affairs, 
and  to  call  for  guardianship  to  manage  and  pre- 
serve the  estate. 


In  Banc. 

Appeal  from  Circuit  Court,  Union  Coun- 
ty; J.  W.  Knowles,  Judge. 

Petition  by  Dexter  McIIroy  for  appoint- 
tn&it  of  guardian  for  James  McIIroy.  From 
decree  afDrming  decision  appointing  a  guard- 
Ian,  the  alleged  incompetent  appeals.  Ai- 
flrmed. 

This  proceeding  was  Initiated  In  the  coun- 
ty court  of  Union  corrnty  to  have  a  guardian 
appointed  for  the  defendant,  James  McIIroy, 
father  of  the  petitioner.  The  petitioner  al- 
leges that  James  McIIroy  has  in  his  own 
right  about  $15,000  in  Liberty  bonds,  notes, 
certiflcates  of  deposit,  cash,  and  other  prop- 
erty to  the  ralue  of  about  $2,000;  that  he 
lives  alone  and  is  unable  to  look  after  his 
own  business ;  that  on  the  — —  day  of  May, 
1919,  he  drew  his  money  and  secnrltlefl  from 
the  First  National  Bank  of  Elgin  and  put 
them  away  somewhere  about  his  house,  for- 
got where  he  hid  them,  and  reported  the  loss 
to  many  people  around  the  town;  that  It  is 
unsafe  for  blm  to  have  any  money  around 
the  house,  as  it  subjects  him  not  only  to  loss 
but  to  danger  of  violence  and  robbery ;  that 
be  is  almost  blind  and  his  mind  and  memory 
are  greatly  weakened  by  age ;  that  he  Is  in- 
capable of  conducting  his  ovtn  affairs  and 
maintaining  himself;  that  he  refuses  to  live 
with  or  make  bis  home  with  any  of  Ids  rela- 
tives; and  that  unless  a  guardian  Is  ap- 
pointed to  care  for  him  bis  property  will  be 
lost  and  dissipated. 

A  restraining  order  was  granted  and  a  ci- 
tation Issued  to  James  McIIroy.  The  defend- 
ant appeared  by  Ills  attorney  and  filed  mo- 
tions to  strike  out  the  petitlan  upon  the 
ground  that  it  did  not  state  facts  sufficient 
t»  abaw  that  he  was  wasting  his  estate  or 
was  Incompetent  to  manage  his  business,  and 
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to  dissolve  the  restraining  order,  both  of 
which  were  overruled.  The  defendant  filed 
an  answer  denying  the  material  allegations 
of  the  petition  and  alleging  that  the  proceed- 
ing was  prompted  by  malice  and  an  attempt 
on  the  part  of  the  petitioner  to  prevent  him 
from  conducting  his  own  affairs  and  to  em- 
barrass him  In  the  disposition  of  his  prop- 
erty; that  he  had  acquired  all  his  property 
by  his  own  Industry  and  ability ;  that  he  has 
always  conducted  his  own  business  and  is 
still  able  to  do  so;  that  he  has  relied  upon 
Ms  son  William  McIIroy  and  the  letter's  wife 
to  attend  to  his  affairs  as  he  directs;  and 
that  he  Is  able  and  competent  to  manage  his 
property  and  business  and  does  not  waste 
anything.  He  prayed  that  the  proceeding  be 
dismissed  and  the  restraining  order  dis- 
solved. The  reply  denied  all  the  new  matter 
In  the  answer. 

A  trial  was  had,  testimony  was  taken,  and 
the  court  found  that  the  defendant  is  about 
91  years  of  age;  that  his  eyesight  is  defec- 
tive and  his  hearing  greatly  impaired;  that- 
he  Is  suffering  a  deterioration  of  intellect 
and  senile  dementia;  that  he  is  unahle  to 
conduct  his  own  affairs  and  that  he  requires 
the  services  of  a  guardian  for  his  person  and 
estate.  The  court  appointed  P.  I*  Meyers 
as  his  guardian  upon  the  giving  of  an  ap- 
proved bond  for  $15,000  by  Meyers. 

An  appeal  from  that  decision  was  taken 
to  the  circuit  court  The  case  was  there 
tried  de  novo  upon  the  record  and  transcript 
made  in  the  county  court,  and  the  circuit 
court  made  findings  of  fact  and  rendered  a 
decree  affirming  the  decision  of  the  county 
court  and  its  appointment  of  F.  Ll  Meyers  as 
guardian.  The  defendant  iippeals,  claiming 
that  the  circuit  court  erred  to  not  discharg- 
ing the  defendant  from  the  custody  of  a 
guardian,  in  not  releasing  his  property.  In 
decreeing  that  he  Is  Incapable,  or  by  reason 
of  his  age  not  competent,  to  manage  or  con- 
trol his  business  affairs,  and  In  confirming 
the  appointment  of  a  guardian  to  look  after 
his  person  and  estate. 

C.  H.  Finn,  of  La  Grande,  for  appellant. 
John   S.  Hodgin,  of  La  Orande,  for  re- 
spondent 


JOECNB,  J.  (after  stating  the  facts  as 
above).  [1]  The  petition  is  based  on  section 
1319,  L.  O.  L.,  which  provides  that  the  sevei^ 
al  county  courts  shall  have  power  to  appoint 
guardians  to  take'  care  of  the  estates,  real 
and  personal,  of  all  who  are  unable  to  man- 
age their  own  property  and  business.  In  this 
kind  of  a  pleading  It  is  sufficient  If  the  peti- 
tion follows  substantially  the  wording  of 
the  statute.  It  is  not  necessary  to  allege  all 
of  the  facts  and  details  tending  to  show  that 
an  individual  Is  "Incapable  of  conducting  his 
own  affairs."  Dickenson  v.  Henderson,  90 
Or.  408,  176  Pac;  797.    In  the  case  of  In  re 
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Northcutt,  81  Or.  646,  148  Pac  1133,  160 
Pac.  801,  It  was  held  that  If  Northcutt  were 
"unable  without  assistance  properly  to  man- 
age and  take  care  of  his  property,  and  would 
be  likely  to  be  deceived,  dominated  or  im- 
posed upon  by  artful  or  designing  persons," 
he  would  be  incapable  of  conducting  his  own 
affairs,  within  the  meaning  of  section  1319, 
I*  O.I* 

The  testimony  shows  that  the  defendant  is 
between  91  and  93  years  of  age;  that  he 
earned  and  accumulated  funds  and  property 
after  he  was  seventy  years  old ;  that  he  was 
divorced  from  his  wife  about  20  years  ago; 
that  he  was  the  father  of  a  large  family,  and 
all  but  one  of  the  children  took  the  part  of 
the  mother;  that  he  lived  alone  in  his  own 
building  at  Elgin ;  that  he  did  his  own  cook- 
ing and  looked  after  his  own  wants ;  and  that 
physically  he  was  quite  active  for  a  man  of 
his  age.  It  also  appears  that  until  recent- 
ly both  his  hearing  and  eyesight  were  good; 
that  he  read  the  newspapers  and  in  large 
.  measure  attended  to  his  own  business ;  that 
when  the  petition  was  signed  his  bearing 
was  defective  and  his  sight  was  very  poor; 
that  he  had  difficulty  in  recognizing  his 
friends  except  by  their  voices,  and  that  they 
had  to  speak  }ja  fairly  load  tones  in  order 
for  blm  to  hear  at  all. 

In  recent  years  he  Bad  his  money,  bonds, 
and  securities  on  deposit  In  an  Elgin  bank, 
and  its  officers  looked  after  his  business. 
His  memory  became  very  defective  and  he 
had  somewhat  of  a  delusion  about  his  chil- 
dren, imagining  that  they  had  robbed  him  in 
a  business  transaction  long  past.  He  had  ac- 
quired the  habit  of  taking  his  assets  from  the 
bank,  hiding  them  somewhere  In  the  house 
where  he  lived,  and  later  returning  them  to 
the  bank.  He  did  this  several  times  in  the 
four  or  five  months  next  preceding  the  filing 
of  the  petition.  Among  his  assets  he  had 
$5,000  in  Uberty  bonds  that  were  "payable 
to  bearer"  and  the  title  would  be  passed 
by  delivery,  and  $5,400  in  certificates  of  de- 
posit in  the  Elgin  bank,  payable  to  bis  order. 
The  testimony  Is  undisputed  that  he  took 
all  of  these  papers  from  the  bank,  placed 
them  in  his  kitchen  stove,  where  they  would 
be  destroyed  by  a  brisk  fire,  later  concealed 
them  elsewhere  and  forgot  where  he  put 
them.    H)e  then  notified  some  of  his  neigh- 


bors that  he  had  been  robbed.  Six  or  seven 
of  them  Joined  in  a  dUigent  search  of  bis 
premises,  including  the  stove  and  an  old 
mattress  where  he  claimed  he  had  put  his 
papers.  He  also  told  them  that  at  times  he 
placed  his  valuables  in  the  ash  box  of  bis 
heating  stove.  After  a  thorough  investiga- 
tion lasting  about  an  hour  and  a  half  noth- 
ing was  found,  and  for  want  of  a  light  the 
searchers  quit  until  the  next  morning.  The 
bonds  and  deposit  slips  were  later  discovered 
in  an  old  trunk,  where  the.  defendant  had 
evidently  placed  them. 

Several  witnesses  were  called  to  testify 
concerning  the  defendant's  actions,  conduct, 
and  capacity  to  transact  business  and  care 
for  his  property ;  and  there  was  some  .evi- 
dence on  his  part,  especially  that  of  his  son 
William,  tending  to  show  tiiat  be  was  com- 
petent and  qualified  to  look  after  bis  busi- 
ness affairs.  He  was  present  at  the  bearing 
In  the  pounty  court,  but  was  not  called  as 
a  witness.  The  testimony  was  taken  before 
the  county  Judge,  who  had  more  or  less  per- 
sonal knowledge  of  the  surrounding  circum- 
stances. His  findings  were  later  approved 
by  the  circuit  court 

[2]  The  strenuous  objection  of  the  son 
William  to  the  appointment  of  a  guardian 
was  upon  the  ground  that  the  father  would 
not  receive  proper  care  and  attention  and 
that  the  guardian  would  appropriate  the  es- 
tate and  dissipate  it  in  costs  and  expenses. 
The  purpose  of  the  statute  is  to  provide  for 
the  appointment  of  a  custodian  for  any  one 
who  is  "Incapable  of  conducting  his  own 
affairs."  After  a  careful  reading  of  the  tes- 
timony we  are  satisfied  that  it  is  prudent 
and  best  for  his  oWn  interests  that  a  guard- 
ian be  appointed  for  the  defendant  to  man- 
age and  preserve  his  estate.  The  man  named 
is  the  cashier  of  a  bank  at  La  Grande  and  Is 
under  a  sufficient  bond.  His  conduct  and 
management  are  subject  to  the  approval  of 
the  county  court,  and  it  must  be  assumed 
that  he  will  render  a  correct  accounting  of 
his  trust  It  is  apparent  that  the  defend- 
ant cannot  manage  his  property  without  as- 
sistance, and  there  la  serious  danger  that 
without  a  guardian  he  might  be  "dominated 
or  imposed  upon  by  artful  or  designing  per- 
sons." 

The  decree  Js  affirmed. 
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W.  T.  RAWLEIfiH  CO.  V.  MoCOY  at  ai. 
(Supreme  Gout  of  Oregon.     June  8k  182(X) 

1.  Guaranty  «s>36(S)— Traiiiactloii  held  not  a 
"parchase"  of  gooda  within  guaraaty  of  pay- 
■Mt;  "transfer." 

Where  a  company  contracted  to  aell  gooda 
on  credit  at  wholesale  to  a  buyer  reaellliig  the 
aame  in  certain  territory,  and  the  buyer  with 
the  company's  approval  accepted  from  another 
barer  from  it  under  a  similar  contract  goods  in 
bia  possession  not  paid  for,  and  authorized  the 
company  to  charge  him  with  the  amount  of  the 
invoice  price  thereof,  he  obtained  title  thereto, 
by  transfer  from  the  other  buyer,  who  had 
absolute  title,  and  not  by  purchase  from  the 
company,  within  the  terms  of  a  guaranty  of 
payment  for  goods  purchased  under  the  con- 
tract; a  "transfer"  being  an  act  or  transaction 
by  which  property  of  one  person  ia  by  him 
veated  in  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and   Phrases',   First   and   Second  Series,  Pur- 
,  chase;  Transfer.] 

2.  Guaranty  <8=>27  —  Liability  of  guarantora 
without  compensation  strlotly  ooaatrued. 

Liability  of  guarantors  without  hire  or  com- 
pensation is  strictly  construed. 

Bean,  J.,  dissenting. 

D^artment  2. 

Appeal  from  Circuit  Gonrt,  Lane  Oonnty; 
G.  F.  SklpworUi,  Judge. 

Suit  by  the  W.  T.  Rawleigh  Company 
against  J.  W.  McCoy  and  ottaera  on  a  contract 
of  goaranty.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

The  plaintiff  is  an  IlUn(da  corporation, 
with  its  principal  pfflce  and  place  of  busi- 
ness at  Fieeport,  In  that  state,  and  a  branch 
<^ce  at  Oakland,  Cal.  It  ia  engaged  In  a 
line  of  supplies  commonly  placed  and  used  in 
the  country  home.  Its  method  of  business  is 
for  some  one  to  make  an  application  to  the 
home  office  to  purchase  its  goods,  wares,  and 
merchandise,  to  be  sold  by  him  within  a  cer- 
tain territory.  If  foimd  suitable.  It  then 
forwards  one  of  Its  standard  written  con- 
tracts, attached  to  which  and  made  a  part 
thereof  is  a  guaranty,  to  be  executed  by  two 
or  more  different  persons,  to  the  effect  that 
they  are  liable  for  and  will  pay  for  all  goods 
that  may  be  purchased  from  the  plaintiff  by 
thetr  principal  under  the  contract. 

In  the  iqstant  case  M.  C.  Seward  entered 
Into  such  contract  with  the  plaintiff,  the 
material  provisions  of  which  are  that  it 
agreed  to  deliver  the  merchandise  sold  to 
Seward  t.  o.  b.  at  Freeport,  HI.,  or  one  of  Its 
branches  at  its  option. 

"Said  seller  agrees  to  sell  said  buyer  all  such 
goods,  wares,  and  merchandise  at  its  current 
wholesale  prices  at  the  date  of  shipment;  such 
prices   to  be  shown  by  itemized   invoice  for 
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each  purchase,  and  shipment  to  be  made  on  or- 
ders from  said  buyer." 


In  consideration  thereof  Seward  agreed  to 
-pay  the  plaintiff  its  wholesale  price  f.  o.  b. 
for  all  merchandise  which  he  purchased,  and 
it  agreed  to  purchase  from  him  during  the 
term,  or  after  the  expiration  of  the  contract, 
at  current  wholesale  prices,  such  merchandise 
as  he  "may  then  have  on  hand  and  unsold," 
provided  it  is  in  suitable  condition,  and  "pay 
or  credit  the  buyer  therefor  on  the  return  of 
such  products."  He  agreed  to  pay  the  plain- 
tiff "its  actual  expenses  of  receiving,  inspect- 
ing, and  overhauling  all  such  goods,  wares, 
and  merchandise."  The  contract  further  pro- 
vided that  it  is  subject  to  acceptance  at  the 
office  of  said  seller  at  Freeport,  lU.,  and 
"shall  be  In  force  and  effect  from  and  after 
the  date  of  its  acceptance,"  and  that  it 
might  be  terminated  upon  the  written  no- 
tice of  either  party,  and  that  it  would  expire 
by  its  own  limitation  on  December  21,  1918 ; 
also  "that  this  contract  Includes  and  does 
and  shall  constitute  the  sole  and  only  and 
entire  agreement  betweoi  the  parties  hereto," 
and  that  It  "shall  not  be  Changed  or  modified 
in  any  particular  whatsoever  by  any  employ^ 
or  representative  of  the  seller  In  any  capaci- 
ty, unless  any  such  change  or  modification 
shall  first  be  specifically  reduced  to  writing 
and  signed  by  both  of  the  parties  hereto, 
and  then  any  such  change  or  modification 
shall .  only  be  effective  after  the  corporate 
seal  of  the  seller  shall  have  been  duly  affixed 
thereto." 

In  consideration  of  extending  a  Une  of 
credit  to  Seward,  the  defendants  did  "Joint- 
ly and  severally  guarantee,  uncondltlonaUy, 
the  full  and  complete  payment  to  said  com- 
pany of  any  and  all  Indebtedness  which  may 
become  due  under  the  terms  of  the  above  and 
foregoing  contract  by  the  buyer  named  as 
such  therein,"  and  agreed  that  the  guaranty 
could  be  enforced  against  them  without  Join- 
ing Seward  as  a  party  to  the  action.  There 
are  a  number  of  Immaterial  provisions.  The 
contract  with  the  guaranty  attached  was 
duly  accepted  in  writing  by  the  plaintiff  at 
its  home  office  on  August  9,  1917. 

The  plaintiff  alleges  that  between  August 
19,  1917,  and  Januarys,  1918,  and  relying 
upon  said  guaranty  and  the  credit  of  the  de- 
fendants, it  sold  and  delivered  to  Seward 
merchandise  of  the  reasonable  value  of  $563.- 
69,  upon  which  there  had  been  paid  $321.88, 
leaving  a  balance  of  $241.81  due  and  owing, 
for  which  It  prays  Judgment  against  the  de- 
fendants, with  interest. 

The  defendants  admit  the  making  of  the 
contract  by  Seward,  and  the  execution  of  the 
guaranty  as  alleged,  deny  all  other  material 
allegations,  and  as  an  affirmative  defense  In 
the  nature  of  a  plea  In  abatement  allege  that 
the  plaintiff  has  failed  to  comply  with  the- 
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laws  of  Oregon  relating  to  the  doing  of  bud- 
ness  with  foreign  corporations  or  the  appoint- 
ment of  an  agent,  and  that  it  was  engaged  in 
doing  business  In  the  state  of  Oregon  at  the 
time  of  the  alleged  making  of  the  contract. 
As  a  second  defense  they  plead  that  the  alleg- 
ed contract  set  out  in  the  complaint  was  not 
executed  or  accepted  by  the  plalatifC  until  the 
17th  day  of  August,  1917,  that  Seward  had 
paid  the  plaintiff  for  all  the  goods  which  he 
had  purchased  after  t)iat  date,  and  that  such 
payments  should  be  applied  on  the  sale  of 
goods  which  he  purchased  after  the  guaranty 
was  accepted.  It  Is  then  alleged  that  about 
December  1, 1917,  plJalntlff  terminated  its  con- 
tract with  Seward,  took  away  from  him  all 
of  the  goods  in  his  possession,  and  transfer- 
red them  to  Max  Luebke,  of  Cottage  Grove, 
Or.,  substituting  him  as  a  debtor  for  Seward ; 
that  the  plaintiff  now  seeks  to  hold  the  de- 
fendants Uable  for  the  goods  which  were 
transferred  by  the  plaintiff  to  Luebke  with- 
out the  consent  of  the  defendants,  and  by  rea- 
son thereof  the  alleged  guaranty  became  and 
is  null  and  void;  and  that  defendants  were 
released  from  liability.  The  defendants 
plead  a  third  defense  which  is  not  important 
here. 

For  reply  the  plaintiff  alleged  that  the 
goods  referred  to  in  the  complaint  were  sold 
to  Seward  and  the  contract  therefor  was 
made  in  the  state  of  Illinois,  and  it  is  not 
liable  for  a  license  fee  to  the  state  of  Oregon, 
and  that  Seward  was  given  credit  on  his  con- 
tract to  the  plaintifl  for  all  the  goods  which 
were  turned  over  to  Luebke,  and  for  the 
amount  thereof  defendants  were  released  up- 
on their  guaranty. 

It  appears  that  J.  S.  Bamett  had  a  like 
contract  with  the  plaintiff  in  the  same  terri- 
tory, which  it  terminated  on  August  4,  1917, 
and  that  he  then  had  in  his  possession  in 
Lane  county,  Or.,  goods,  wares,  and  merchan- 
dise which  he  had  purchased  from  the  plain- 
tiff, and  which  were  of  the  reasonable  value 
of  $320.94.  Bamett  then  deUvered  this  mer- 
chandise to  Seward,  who  took  actual  posses- 
sion of  it  as  of  that  date,  and  thereafter  pro- 
ceeded to  sell  it  as  his  own. 

When  the  plaintiff  had  Introduced  its  evi- 
dence, the  court  stated  "that  by  eliminating 
the  Bamett  claim  of  $320.94  the  def aidants 
are  entitled  to  a  directed  verdict.  Therefore 
tliat  will  be  the  order  of  the  court — a  direct- 
ed verdict  for  the  defendants."  Plaintiff 
duly  excepted  to  this  raling.  The  Jury  re- 
turned such  a  verdict,  upon  which  Judgment 
was  entered,  and  from  which  the  plaintiff  ap- 
peals. 

Fred  E.  Smith,  of  Eugene  (L.  M.  Travis,  of 
Eugene,  on  the  brief),  for  appellant. 
C.  A.  Hardy,  of  Eugene,  for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1]  The  vital  question  in  this  case 
is:   To  whom  did  Bamett  sell  his  stock  on 


August  4,  1917,  whlcli  was  then  in  Lane 
county,  Or.,  from  whom  did  Sewaid  purchase 
it,  and  when  and  where  was  the  deal  con- 
summated? Assuming  that  the  defendants 
are  not  liable  for  the  goods  which  Seward  re- 
ceived from  Bamett,  It  is  apparent  that  Sew- 
ard has  paid  the  plaintiff  in  full  for  all  the 
merchandise  which  he  purchased  from  the 
plaintiff,  and  that  it  would  not  have  any  legal 
claim,  against  the  defendants. 

When  the  contract  between  them  Is  analyz- 
ed, it  simply  means  that  the  plaintiff  agrees 
to  sell  and  Seward  agrees  to  buy  such  rea- 
sonable quantities  of  goods,  wares,  and  mer- 
chandise as  he  "may  from  time  to  time  de- 
sire to  purchase"  at  current  wholesale  prices 
at  the  date  of  shipment,  to  be  evidenced  by 
an  itemized  Invoice,  which  purchase  and  ship- 
ment is  to  be  made  on  orders  from  Sew- 
ard, and  In  consideration  thereof  he  agrees 
to  pay  the  plaintiff  such  prices  for  the  goods 
which  may  from  time  to  time  be  sold  to  him. 
In  other  words,  on  the  stipulated  terms,  Sew- 
ard agreed  to  pay  for  all  the  goods  which  be 
actually  purchased  from  the  plaintiff.  The 
defendants  guaranteed  the  full  and  complete 
payment  to  plaintiff  of  any  Indebtedness  of 
Seward  which  might  become  due  or  owing  for 
the  goods  which  he  purchased  under  the  con- 
tract 

On  August  4,  1917,  Bamett  signed  the  fol- 
lowing statement  addressed  to  the  plaintiff: 

"Subject  to  your  apprgval,  I  have  thia  date 
transferred  to  Mr.  E.  M.  Seward,  address 
Divide,  Or." 

Then  follows  the  Ust  of  products,  sup- 
plies, etc.,  transferred,  amounting  to  $320.94. 
At  the  same  time  Seward  signed  the  follow- 
ing written  statement,  also  addressed  to 
plaintiff: 

"Subject  to  yonr  approval,  I  have  this  date 
accepted  from  Mr.  J.  S.  Baniett,  address,  Cres- 
well,  Or.,  all  of  the  products  listed  above,  and 
certify  that  this  is  a  true  and  absolutely  cor- 
rect list  of  all  products  transferred.  I  hereby 
instruct  and  authorize  you  to  charge  these 
products  to  my  account  at  regular  current 
wholesale  prices  to  buyers.  I  have  retained 
a  list  of  the  products  received  as  shown  above, 
and  ask  you  to  mall  me  a  fully  itemized  invoice 
promptly." 

These  writings  were  executed  at  Creswell, 
in  Lane  county.  Or.,  in  the  presence  of  F.  G. 
Larson,  of  Oakland,  Cal.,  who  was  apparently 
acting  for  and  representing  the  plaintiff.  At 
Freeport,  III.,  on  August  16,  1917,  the  plain- 
tiff mailed  to  E.  M.  Seward,  Divide,  Or.,  the 
following  communication: 

"Following  is  a  list  of  products  you  report 
receiving  from  Mr.  J.  S.  Bamett,  Creswell, 
Or.  Complying  witti  your  instructions,  we  have 
charged  these  products  to  your  account  at  cur- 
rent wholesale  prices  as  follows:  [Then  follows 
a  list  of  the  prices.]" 

Under  the  same  conditions  another  like  no- 
tice was  mailed  on  August  29,  1917,  and  no- 
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tlce  In  return  was  mailed  to  Seward  on  Sei»-  f  should  give  credit,  and  the  amoant  which  it 


tember  27,  1917.  This  price  list  amounted  to 
$35.75.  Exclaslve  of  such  writings  there  1b 
no  competent  testimony  as  to  when,  where, 
how,  and  by  whom  Seward  acquired  title  to 
the  goods  which  he  received  from  Bamett; 
but  It  appears  from  them  that  subject  to  the 
approval  of  the  plaintiff,  on  August  4,  1917, 
Bamett  transferred  the  listed  merchandise 
to  Seward,  and  that,  copcurrent  therewith 
and  subject  to  the  approval  of  the  plalntlfC, 
Seward  accepted  the  transfer  and  authorized 
the  plaintiff  to  charge  him  with  the  amount 
of  the  Invoice  price. 

"A  transfer  is  an  act  or  transaction  by  which 
property  of  one  person  ia  by  him  vested  in  an- 
other. This,  without  the  use  of  some  qualifying 
word,  is  the  legal  meaning  of  the  term.  Trans- 
fer is  an  act  of  the  parties  or  of  the  law,  by 
which  the  title  to  property  is  conveyed  from 
one  living  person  to  another."  8  Words  and 
Phrases,  p.  7064. 

"He  Supreme  Court,  in  the  case  of  Pirie  v. 
Chicago  Title  &  Tmst  Co.,  182  U.  S.  438,  21 
Sup.  Ct.  906,  45  L.  Ed.  1171,  said  'transfer'  ir 
defined  to  be  not  only  the  sale  of  property,  bat 
every  other  and  different  mode  of  disposing  of 
and  parting  with  property.  All  technicality 
and  narrowness  of  meaning  is  precluded.  The 
word  is  ased  in  its  most  comprehensive  sense, 
and  is  intended  to  indude  every  means  or 
manner  by  which  property  can  pass  from  the 
ownership  and  possession  of  another."  8  Words 
and  Phrases,  p.  7066. 

The  plaintifr  contends  that  It  purchased 
those  listed  goods  from  Bamett  on  August  4, 
1917,  and  sold  them  to  Seward  on  August  16, 
1917,  after  it  had  accepted  defendants'  guar- 
anty on  August  9, 1917.  The  burden  of  pit>of 
was  upon  the  plaintiff,,  and  the  only  compe- 
tent evidence  of  the  sale  was  the  writings. 
As  we  analyze  them,  Seward  obtained  title  to 
those  goods  through  the  transfer  from  Bar- 
nett,  of  which  the  company  was  duly  noti- 
fied; in  consideration  thereof  Bamett  waa 
credited  on  Itis  account  with  the  plaintiff  for 
the  amount  of  the  invoice  price;  and  con- 
current therewith  Seward  assumed,  and  the 
plaintiff  charged  him  with  the  amount  for 
which  it  had  given  Bamett  credit  In  other 
words,  Seward  assumed  the  payment  of  Bar- 
nett's  debt  for  the  amount  of  the  listed 
price.  Under  a  like  contract  Bamett  had  pre- 
viously purchased  from  the  plaintiff  and 
agreed  to  pay  for  the  merchandise  which  he 
transferred  to  Seward  on  August  4,  1917, 
and  it  was  charged  to  him  on  plalntUrB 
books.  It  was  his  property,  and  he  had  a 
ri^C  to  transfer  it  to  Heward  or  any  one  else, 
with  or  without  the  approval  of  the  plaintiff. 
While  it  is  true  that  the  actual  amount  which 
Seward  was  to  pay  for  it  was  evidenced  by 
the  value  placed  upon  the  listed  goods  by  the 
plaintiff,  the  purpose  of  that  was  to  deter- 
mine the  amount  of  Bamett's  debt  to  the 
plaintiff,  whidi  Seward  had  assumed  and 
agreed  to  pay,  and  for  how  much  the  plaintiff 


should  charge  to  Seward. 

[2]  The  defendants  became  guarantors  to 
Seward  without  hire,  or  any  compensation 
moving  to  them,  and  for  such  reason  their 
liability  must  be  strictly  construed. 

"A  guarantor,  like  a  surety,  is  bound  only  by 
the  strict  letter  or  precise  terms  of  the  con- 
tract of  his  principal,  whose  performance  be 
has  guaranteed."  Staver  &  Walker  v.  3.  S. 
Locke,  22  Or.  619,  SO  Pac.  497,  17  L.  R.  A. 
662,  29  Am.  St  Rep.  621. 

Under  their  guaranty  the  liability  of  the 
defendants  was  limited  to  the  payment  for 
groods  which  Seward  purchased  from  the 
plaintiff  on  or  after  August  9,  1917,  and  they 
are  not  liable  for  the  merchandise  which  was 
transferred  by  Bamett  to  Seward  on  August 
4,  1917,  or  any  debt  of  Bamett  to  the  plain- 
tiff which  Seward  assumed  and  agreed  to 
pay. 

Judgmoit  is  affirmed. 


McBRIDB,  a  J.,  and  BENNBTT,  J., 
cur. 


con- 


BBAN,  J.  (dissenting).  This  case  turns  up- 
on the  question  of  whether  or  not  B.  M.  Sew- 
ard, who  had  a  contract  with  the  plaintiff, 
the  W.  T.  Bawlelgh  Company,  which  the  de- 
fendants guaranteed  in  writing,  purchased 
the  first  lot  of  goods  received  by  him,  which 
are  involved  in  the  action,  from  plaintiff  or 
from  J.  S.  Bamett  It  appears  that  Bamett 
dealt  with  and  sold  the  goods  of  plaintiff  un- 
der a  contract  like  the  one  between  plaintiff 
and  Seward.  This  contract  provided,  among 
other  things,  as  follows : 

"The  seller  agrees  to  purchase  from  said 
buyer  at  any  time  during  the  term  of  or  prompt- 
ly after  the  termination  or  expiration  of  this 
contract  and  at  the  wholesale  pripes  then  cur- 
rent, all  goods,  wares,  and  merchandise  (wagon 
excepted)  as  the  buyer  may  then  have  on  hand 
and  unsold:  Provided  that  these  products  are 
In  as  good  and  salable  condition  when  received 
by  the  buyer  as  when  purchased  by  him  Trom 
the  seller,  and  pay  or  credit  the  buyer  therefor- 
on  'the  return  of  such  products  promptly  by 
prepaid  freight  to  Freeport,  111.,  or  at  such 
other  branch,  transfer  house,  or  other  regular 
place  of  shipment  as  may  be  designated  by 
the  seller  in  writing;  and  provided,  further, 
that  said  buyer  shall  pay  to  the  seller  its  actual 
expense  of  receiving,  inspecting,  and  overhaul- 
ing all  such  goods,  wares,   and   merchandise." 

By  deposition  J.  R.  Jackson,  the  secretary 
of  the  plaintiff  company,  testified  as  to  the  ' 
purchase  of  the  goods  thus: 

"26.  Ton  may  state  whether  or  not  B.  M. 
Seward,  after  the  making  of  the  contract  Ex- 
hibit A,  purchased  any  goods  from  the  plaintiff, 
under  said  contract  and,  if  so,  how  were  snch 
purchases  made."  To  which  the  witness  made 
the  following  answer:  "Yes,  after  his  contract 
was  accepted,  Mr.  Seward  purchased  goods 
from  OS  under  this  contract    The  first  goods  he 
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parchased  from  na  were  goods  which  we  had  re- 
parchased  from  a  man  who  waa  in  businesa  in 
that  community,  and  nnder  the  contract  we  had 
with  him  we  repurchased  his  goods  here  at 
Freeport,  and  then  sold  them  to  Mr.  Seward 
under  a  bill  of  aale  that  we  had;  the  deal  all 
being  consummated  here  at  BVeeport.  Then 
we  sold  him  some  other  goods  on  his  written 
order,  which  were  sold  him  Cab.  cars  Oak- 
land, Cal." 

An  inTolce  of  the  goods  which  are  the  sub- 
ject of  dispute  was  made  out  by  J.  S.  Bar- 
nett,  R  M.  Seward,  and  F.  O.  Larson,  the 
representative  of  the  plaintiff,  of  Oakland, 
Cal.,  on  a  transfer  order  blank  of  plaintiff, 
which  states  the  following: 

"Transferred  from'  J.  S.  Bamett,  retailer 
transferring  products,  to  E.  M.  Seward,  retailer 
receiving  products: 

"August  4,  1917. 

"The  W.  T.  Rawleigh  Company^-Gentlemen: 
Subject  to  your  approval,  I  have  this  date 
transferred  to  Mr.  B.  M.  Seward,  address  Di- 
vide, Or.,  •  •  •  my  stock  of  Rawleigh  prod- 
ucts, •  •  •  which  are  to  be  credited  to  my 
account  at  current  wholesale  prices  as  per 
contract" 

After  some  other  particulars  follows  the 
signature  of  X  S.  Bamett  and  then  a  list  of 
the  goods  at  the  bottom  of  wliich  it  is  stated 
that,  subject  to  the  approval  of  the  company, 
E.  M.  Seward  accepted  from  Bamett  the 
products  listed.  Mr.  Seward  testified  in  re- 
gard to  the  supplies  contained  In  the  list  aS 
follows : 

"Q.  Did  you  receive  from  the  plaintifF  the 
goods  referred  to  in  Exhibit  B?  A.  Yes;  I  re- 
ceived them  from  Bamett,  through  their  agent; 
it  was  their  assistant,  the  manager  from 
Oakland,  was  there  at  the  time." 

He  further  stated: 

"He  (Bamett)  had  the  goods  in  his  posses- 
sion, and  tliey  were  transferred,  Just  as  I 
transferred  all  the  goods  I  had  left  to  Bir. 
liuebke." 

He  testified  In  effect  that  he  got  the  list  of 
.the  goods  and  the  iXMseesion  of  the  goods 
tnm  Bamett ;  that  he  did  not  pay  Bamett' for 


them,  but  only  paid  blm  the  money  that  he 
had  paid  out  for  freight;  that  he  did  not 
promise  or  agree  to  pay  Bamett  the  purchase 
price  of  the  goods ;  that  no  value  of  the  sup- 
plies was  fixed  between  Seward  and  iSamett 
at  the  time  of  the  transfer;  that  the  price 
was  fixed  by  the  company ;  and  that  he  was 
sent  a  list  of  the  goods,  with  the  price  at- 
tached, and  was  Charged  with  the  amount, 
and  Bamett  was  credited  with  It,  $320-94. 
This  appears  to  have  been,  done  at  Freeport, 
111.,  on  August  16,  1917,  when  the  transfer 
was  completed. 

I  find  no  semblance  of  testimony  showing 
that  Bamett  sold  any  of  these  goods  to  Sew- 
ard, or  pretended  to  make  such  sale.  The 
written  evidence  shows,  directly  to  the  con- 
trary, that  the  goods  were  repurchased  by  the 
plaintiff  from  Bamett  and  sold  to  Seward, 
the  payment  for  w&icb  was  guaranteed  in 
writldg  by  the  defendants.  It  was  a  three- 
cornered  transaction,  but  was  in  writing,  and 
was  plain  and  fair.  Seward  appears  to  have 
made  no  contract  whatever  with  Bamett  in 
regard  to  the  goods. 

We  find  in  23  B.  C.  I<.  1180,  |  2: 

"Blackstone  defines  a  sale  to  be  'a  transmuta- 
tion of  property  from  one  man  to  another  in 
consideration  of  some  price  or  recompense  in 
value,'  and  the  term  has  been  defined  by  courts 
as  a  transfer  of  the  property  in  a  chattel  for 
a  consideration.  To  constitute  a  sale  in  its 
broader  sense  the  price  need  not  necessarily 
be  money,  but  if  the  property  is  sold  for  a  fixed 
money  price,  whether  it  be  paid  in  cash  or  in 
goods,  it  is  a  sale.  In  its  more  strict  sense 
a  sale  may  be  defined  as  'transfer  of  the  abso- 
lute or  general  property  in  a  thing  for  a  price 
in  money,'  which  the  buyer  pays  or  promises 
to  pay  for  the  thing  bought  and  sold,  and  it  has 
been  said  that  it  meai\s  at  all  times  a  contract 
to  pass  rights  of  property  for  money  which  the 
buyer  pays,  or  promises  to  pay,  to  the  seller 
for  the  thing  bought  and  sold." 

To  the  same  effect  see  35  Cyc.  25. 

The  trial  court  erred  in  directing  a  ver- 
dict for  the  defendants  In  the  face  of  prac- 
tically uncontradicted  testimony.  I  am 
therefore  unable  to  concur  In  the  oitolon  of 
Mr.  Justice  JOHNS. 
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1.  Pieadlag  «=3236(7)— Aneadment  reiyiig  oa 
Inpliad  ooatraet  held  to  be  within  ooarfs  dia- 
orstlOB. 

Wbere  the  original  complaint  relied  on  a 
■applemental  oral  agreement  modifying  a  writ- 
ten contract  for  servicea  in  erecting  steel  dredge 
hulls,  etc.,  it  was  not  an  abuse  of  the  >rial 
court's  discretion  to  allow  plaintiff  to  file  an 
■mended  complaint,  relying  on  an  implied  coo- 
tract  to  pay  a  greater  sum;  the  two  cauaea  of 
action  not  being  inconsistent. 

2.  Work  and  labor  «s»l3— Contraot  to  pay  ad* 
ditloaa]  sum  for  work  and  labor  held  Implied. 

Where  defendant  agreed  to  pay  a  fixed  sum 
per  ton  for  constructing  steel  dredge  hulls  out 
of  fabricated  steel,  and  defendant  failed  to 
promptly  supply  the  steel,  and  that  supplied 
did  not  have  numbers,  etc.,  plaintiff,  having  at 
defendant's  request  continued  to  perform  the 
contract,  is  entitled  to  recover  additional  com- 
pensation  on  the  implied  contract. 

3.  Contraots  «=3l69— Sarroundlng  efrcumatano- 
ea  admissible  as  aid  In  eonstruotloa. 

Under  Ik  O.  I<.  S  717,  for  the  proper  con- 
struction of  a  written  contract,  the  drcum- 
stonces  under  which  it  was  made,  including  the 
situation  of  the  subject-matter  and  parties,  may 
be  shown. 

4.  Evidence  is=>457  «-  Evidenoe  admissible  to 
show  technical  meaning  of  terms  used. 

TJDder  L.  O.  Ii.  S  718;  evidence  is  admissible 
to  show  that  the  terms  of  a  written  contract 
have  a  technical,  local,  or  peculiar  significance, 
notwithstanding  the  presumption  that  words 
•re  used  in  their  primary  and  general  accepta- 
tion. 

5.  Evidence  «=3442(l)— Parol  evidenoe  admis- 
sible to  supply  omitted  terms. 

Under  L.  O.  L.  {  713,  it  is  competent  to 
introduce  testimony  to  supply  those  terms  ac- 
tually agreed  upon  by  the  parties  to  a  written 
contract,  but  not  contained  in  nor  conflicting 
with  an  incomplete  written  contract. 

8.  EvMsBoo  «S9457— That  steel  was  not  painted 

and  numbers   wore  off,  and  of  meaning  of 

terms,  held  admissible. 

In  an  action  on  contract  for  the  erection  of 

barges  out  of  fabricated  steel,  evidence  that 

the  steel  was  not  painted,  so  that  the  numbers 

wore  off  before  receipt,  was  admissible,  as  well 

as   evidence  as  to  the  meaning  of  the  terms 

"f.  o.  b.  cara,"  "fabricated,"  etc. 

7.  Evidence   «=3442(5)— Time  of   delivery  ef 

atael  admissible  on  issue  of  additional  cem> 

penaatlon,  though  not  specified  In  contract. 

In  an  action  for  additional  compensation  on 

a  contract  for  the  construction  of  steel  barges 

out  of  fabricated  steel,  evidence  as  to  the  time 

of  delivery  of  the  steel  was  admissible,  though 

not  apedfled  in  the  contract. 
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8.  Woric  and  labor  ^=9(3— Right  to  recover  on 
quantum  meruit  for  extra  woric. 
Where  failure  to  perform  his  part  of  the 
contract,  by  defendant,  who  had  engaged  a  con- 
tractor for  a  fixed  price  per  ton  to  construct 
steel  dredges  out  of  fabricated  material,  made 
the  labor  more  burdensome  and  expensive,  the 
contractor,  having  continued  the  contract  at 
defendant's  request,  could  recover  on  quantum 
meruit 


9.  Contraots  <8=»305(3)— Aocaptanoe  of  partial 
payment  held  not  to  preclude  recovery  of  ad- 
ditional oompensation. 

Where  a  contract  for  the  construction  of 
steel  lutrges  out  of  fabricated  materials  pro- 
vided for  partial  payments,  the  fact  that  the 
contractor  accepted  partial  pajrments  at  the 
contract  rate,  notwithstanding  defendant's  fail- 
ure to  carry  out  his  agreement  greatly  in- 
creased the  labor  cost,  etc.,  did  not  preclude 
recovery  of  additional  compensation,  where  de- 
fendant frequently  assured  the  contractor  that 
when  the  work  was  done  he  would  make  the 
same  right. 

10.  Appeal  and  error  ^s»  1 002— Verdict  on  con- 
flicting evidenoe  not  reviewed. 

A  verdict  on  conflicting  evidence  will  not  be 
reviewed. 

11.  Work  and  labor  «=>I3— Party  nay  be  en- 
titled to  additional  oompensatien,  though  devi- 
ations were  not  numerous. 

Where  defendant's  deviations  from  the  con- 
tract were  most  serious,  and  caused  the  con- 
tractor additional  expenditures  for  labor  cost, 
etc.,  the  fact  tliat  the  deviations  were  not 
numerous  will  not  prevent  recovery  of  addi- 
tional compensation. 

Department  2. 

Api)eal  from  Circuit  Court,  Moltnomali 
County;    J.  P.  Kavanangh,  Judge. 

Action  by  Robert  Wakefield  against  Job- 
eph  Supple,  In  wbldi  Charles  McDonald,  as 
executor  of  Robert  Wakefield,  who  died  dur- 
ing pendency  of  the  action,  was  snbetltated 
as  plaintiff.  From  a  Judgment  for  plaintUf, 
defendant  appeals.    Affirmed. 

This  is  an  action  at  law,  begun  by  Robert 
Wakefield  April  17,  1814,  In  which  he  set  up 
a  cause  of  action  based  on  a  written  contract 
entered  into  between  plaintiff  and  defendant, 
and  upon  an  express  oral  modification  of  the 
written  contract  The  agreement  in  ques- 
tion required  plaintiff  to  erect  and  assemble 
the  United  States  Engineers'  dredge  hulls, 
Multnomah  and  Wakiakum,  defendant  to 
furnish  the  materiala  and  to  pay  plaintiff 
$15  per  ton  for  every  ton  of  bull  material 
erected  and  put  together,  and  $7.60  per  ton 
for  the  assembling  of  the  trusses  and  lad- 
ders. Issues  being  raised,  the  case  proceeded 
to  trial  upon  the  theory  that  plaintiff  was 
suing  for  his  labor  performed  and  materials 
furnished  under  the  written  contract  and  the 
express  oral  modification  thereof  as  to 
compensation. 
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A  verdict  having  been  rendered  In  favor 
of  plaintiff,  a  motion  of  defendant  for  a  new 
trial  was  granted  by  the  trial  conrt  upon  the 
ground  that  there  was  no  evidence  of  the  al- 
leged subsequent  oral  modification  of  the 
written  contract.  Upon  appeal  to  this  conrt 
the  Judgment  of  the  lower  court  was  affirmed 
and  the  cause  was  remanded.  See  Wakefield 
V.  Supple,  82  Or.  695,  160  Pac.  876.  By 
leave  of  the  trial  court,  plalntift  thereupon 
filed  an  amended  complaint.  The  defendant 
moved  to  strike  paragraph  VII  therefrom, 
upon  the  ground  that  it  set  up  a  cause  of 
action  inconsistent  with  and  contradictory 
to  the  cause  of  action  set  forth  in  the  original 
complaint,  and  introduced  a  new  cause  of 
action.  The  motion  was  denied.  Paragraph 
VII  of  the  amended  complaint  reads  thus: 

"That  if  the  materials  had  arrived  fabricated 
and  ready  to  erect  and  in  proper  condition,  and 
in  the  condition  contemplated  and  agreed  upon 
as  hereinbefore  set  out,  the  entire  work  of  con- 
Btractlon  of  said  two  hnlla  which  the  plaintiff 
was  to  perform,  could  have  been  completed 
within  sixty  (60)  days,  and  it  was  contemplated 
and  agreed  between  the  parties  that  the  materi- 
als would  arrive  in  Bu£Scient  quantities  to  allow 
the  constant  and  efficient  progress  of  the  work 
within  a  few  days  after  the  11th  day  of  Febru- 
ary, 1918,  so  that  if  the  materials  had  arrived 
within  the  time  contemplated  and  agreed  upon, 
and  in  the  condition  contemplated  and  agreed 
upon,  all  the  work  which  plaintiit  was  to  do 
could  have  been  finished  by  the  20th  day  of 
April,  1913,  and  that  at  the  time  of  entering 
into  said  agreement  dated  February  11,  1913, 
it  was  well  known  to  both  parties  thereto  that 
plaintiff  was  entering  into  the.  same,  becanse 
plaintiff  had  available  large  numbers  of  compe- 
tent workmen,  who  would  be  available  for  the 
period  of  time  required  to  finish  the  work 
with  the  materials  furnished  in  the  condition 
and  in  the  time  contemplated,  and  that  by  using 
said  men  in  said  period  that  plaintiff  and  de- 
fendant both  knew  plaintiff  would  be  able  to 
do  said  work  much  more  cheaply  than  if  plain- 
tiff was  to  be  required  to  do  the  same  at  a 
later  period  during  the  summer  and  fall  months, 
because,  as  plaintiff  and  defendant  both  knew, 
labor  conditions  in  and  abont  the  city  of  Port- 
land during  the  summer  and  fall  months  would 
be  and  were  subatantially  different,  in  that  dur- 
ing the  summer  and  foil  months  plaintiff  would 
be  required  to  and  did  pay  about  twice  what 
workmen  could  have  been  hired  for  if  the  work 
had  been  done  in  the  time  and  was  of  the  kind 
contemplated  and  agreed  upon  when  the  agree- 
ment of  February  11,  1913,  was  entered  into; 
that,  if  the  materials  had  arrived  at  the  time 
and  in  the  condition  contemplated  and  agreed 
upon,  plaintiff  could  have  performed  said  work 
at' about  the  cost  of  $16  per  ton  for  the  hull 
material,  and  about  97.60  per  ton  for  the  truss- 
es and  ladders,  but  because  the  material  did 
not  arrive  until  about  the  15th  day  of  June, 
1913,  and  because  the  defendant  was  constantly 
advising  plaintiff  that  the  material  would  ar- 
rive within  a  day  or  two,  plaintiff  was  required 
to  and  did  keep  large  quantities  of  equipment 
on  hand  ready  for  use  and  was  required  to  and 
did  keep  large  nomben  of  men  on  hand,  all  of 


f  which  largely  added  to  the  expense  and  harden 
of  doing  said  work  and  thereby  greatly  dam- 
aged plaintiff;  that  when  the  materials  aetnally 
arrived  their  defective  condition  prevented  the 
men  from  expeditionaly  handling  the  work  and 
interfered  with  the  progress  of  the  workmen 
to  the  extent  that  only  about  one-third  of  the 
amount  of  work  was  performed  by  the  workmen 
of  what  would  have  been  performed  with  proper 
materials,  and  only  abont  one-third  efBciency 
could  be  obtained  in  the  use  of  the  plaintiff's 
equipment,  and  when  the  materials  arrived  their 
condition  of  themselves  caused  the  men  to 
many  times  a  day  stand  idle  at  different  parts 
of  the  work  until  the  defective  condition  of  the 
material  could  be  remedied;  that  the  ways  fur- 
nished by  the  defendant  for  the  construction  of 
said  two  hulls  were  upon  a  steep  slope,  and  be- 
cause the  materials  did  not  arrive  so  that  the 
lower  hull  oould  be  promptly  completed  the  liigh 
spring  waters  of  the  Willamette  river  came 
upon  and  over,  said  hull  during  the  course  of 
construction  after  considerable  work  had  been 
done  thereon,  and  filled  all  the  joints  with  sand 
and  debris,  thereby  causing  and  requiring  the 
cleaning  of  said  Joints,  the  partial  dismantling 
of  the  work,  and  great  trouble,  annoyance,  ana 
confusion,  and  as  a  result  purely  of  the  defaults 
and  breaches  on  the  part  of  the  defendant  the 
plaintiff  was  required  to  and  did  perform  labor 
and  services  and  furnish  materials  in  the  con- 
struction of  said  two  hulls,  which  were  totally 
unlike' and  had  no  relation  to  the  kind  of  work, 
labor,  and  materials  it  was  contemplated  and 
agreed  plaintiff  was  to  furnish  under  said  agree- 
ment of  February  11,  1913;  that  the  reasonable 
cost  and  value  of  the  work  as  actually  per- 
formed, on  account  of  the  defaults  and  breaches 
of  the  defendant,  was  actuaUy  129,408.98, 
whereas,  if  the  materials  had  arrived  witliin  the 
time  and  hi  the  condition  contemplated  and 
agreed  upon,  the  reasonable  cost  and  value  of 
the  said  materials  would  have  been  approxi- 
mately $9,000,  and  that  said  increases  of  costs 
and  the  damage  to  plaintiff  cannot  be  measured 
by  attempting  to  apportion  same  to  the  de- 
tailed parts  of  the  performance  of  the  work 
and  construction  of  the  said  two  hulls,  for  the 
reason  that  the  work  as  actually  performed 
cannot  be  traced  to  or  applied  upon  the  work 
contemplated,  and  the  condition  of  the  perform- 
ance of  the  same  is  substantially  different,  and 
by  reason  thereof  the  plaintiff  does  not  claim 
damages  for  each  several  breach  witliin  itself, 
as  it  is  impossible  to  separate  the  some  and 
apply  it  against  the  total  result,  because  of  the 
difference  in  the  work  contracted  for  and  per- 
formed, but  plaintiff  alleges  that  all  of  plain- 
tiff's work,  even  with  all  of  the  defaults  and 
breaches  on  the  part  of  defendant,  was  per- 
formed by  the  13th  day  of  November,  1913, 
and  was  thereupon  accepted  by  the  defendant, 
the  defendant  now  retains  the  same  «nd  the 
benefit  thereof;  that  the  reasonable  worth  and 
value  of  the  work,  labor,  and  materials  so  fur- 
nished by  plaintiff  to  defendant  upon  said  two 
hulls  is  the  sum  of  $29,408.98,  of  which  defend- 
ant has  paid  only  $8,755,  leaving  a  balance  due 
plaintiff  hi  the  sum  of  $20,623.98,  which  balance 
and  any  part  thereof  defendant  refuses  to  pay, 
and  said  defendant  refuses  to  recognize  that 
this  plaintiff  has  any  rights  in  the  premises, 
other  than  the  rights  fixed  in  the  written  agree- 
ment hereinbefore  referred  to,  and  said  defend- 
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ant  refusM  Ut  e<nudder,  with  plaintiff,  plaintifTa 
rights  in  the  premiseB,  and  defendant  renounces 
and  denies  plaintiff's  rishts  in  the  premises." 

Defendant  filed  an  answer,  which,  after 
admitting  a  portion  and  denying  a  portion 
of  the  allegations  of  the  complaint,  set  np 
three  separate  defenses,  whldi  may  be  sum- 
marized as  follows:  First,  that  Wakefield 
was  himself  responsible  for  the  excessive 
and  burdensome  services  performed  by  him, 
hy  his  negligence  In  falling  to  provide  proper 
tools  or  skillful  employes,  and  Wakefield 
had  agreed  to  adjust  his  differences  with  the 
Great  liakes  Engineering  Works  and  had  so 
adjusted  them ;  that  time  was  of  the  essence 
of  the  Snpple-Wakefleld  contract,  and  by 
Wakefield's  negligence  In  the  premises  Supple 
had  been  subjected  to  payment  of  various 
penalties ;  second,  that  the  plaintiff,  by  hav- 
ing prosecuted  his  original  complaint,  was 
barred  from  prosecuting  the  amended  one; 
third,  that  all  the  work  done  by  plaintiff  was 
done  under  the  original  contract  of  Febru- 
ary 11,  1913.  Plaintiff  filed  a  reply,  denying 
generally  all  the  aUegations  in  defendant's 
answer,  which  conflicted  with  the  averments 
of  the  compaint.  .The  trial  resulted  in  a 
verdict  and  Jndgment  in  favor  oC  plaintiff 
for  $10,000.   Defendant  appeals. 

H.  li.  Lyons  and  L.  E.  Groacb,  both  ot 
Portland  (Langguth  &  Lyons,  of  Portland, 
on  the  brief),  for  appellant. 

Coy  Burnett,  of  Portland,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as 
above).  Error  is  predicated,  first,  upon  the 
amendment  of  the  complaint;  second.  In  re- 
fining to  grant  the  motion  to  strike  out  par- 
agraph VII  of  the  amended  complaint;  also 
In  denying  defendant's  motion  for  a  non- 
snlt.  These  assignments  of  error  raise  pra^* 
tlcally  the  same  question.  It  will  be  noticed 
that  In  the  original  complaint  plaintiff  al- 
I^^  that  It  was  agreed  in  writing  that  he 
should  perform  certain  services  for  defend- 
ant for  a  certain  fixed  compensation,  and 
that  by  a  subsequent  and  supplemental  oral 
agreement  between  plaintiff  and  defendant 
the  defendant  agreed  to  pay  plaintiff  for  his 
servloes  what  the  same  were  reasonably 
worth. 

[1]  The  amended  complaint,  which  was 
filed  before  the  trial,  sets  forth  the  facts 
constituting  an  implied  agreement  to  pay,  In 
addition  to  the  written  contract  prices,  such 
a  snm  as  would  reasonably  compensate 
plaintiff  for  the  services  performed  by  him 
under  the  changed  conditions  and  circum- 
stances set  forth  in  the  amended  complaint, 
which  work  was  accepted  with  a  fuU  knowl- 
edge ot  all  conditions  by  defendant  Supple. 
We  do  not  think  there  is  such  a  difference 
or  inconsistency  between  an  express  agree- 
ment and  a  promise  implied  by  law  as  to 
preclude  an  amendment  or  change  from  one 


to  tb^  other,  to  be  made  before  trial.  In 
the  case  of  Elder  v.  Ronrke,  27  Or.  363,  41 
Pac.  6,  the  two  allegations  were  included  in 
the  same  complaint,  and  it  was  approved  by 
this  court  In  that  case  plaintiff  alleged 
that  he — 

"performed  work  and  labor  for  defendant,  at 
his  special  instance  and  request,.  In  cutting, 
heading,  and  harvesting  the  wheat  then  growing 
on  965  acres  of  land,  at  the  agreed  and  stipu- 
lated price  of  $1.26  per  acre,  amounting  in 
the  aggregate  to  the  sum  of  $1,206.25 ;  that  said 
work  and  labor  was  and  la  reasonably  worth 
the  aom  of  $1.26  per  acre,  and  of  the  reason- 
able aggregate  yalae  above  stated." 

Error  was  there  assigned  in  permitting 
plaintiff  to  testify  that  the  work  performed 
by  him  was  reasonably  worth  $1.25  per  acre. 
It  was  held  that  the  evidence  was  within  the 
issues  made  by  the  pleadings.  In  Zimmerle 
V.  Chllders,  67  Or.  465,  at  page  471,  136  Pac. 
349,  at  page  851,  Mir.  Justice  Ramsey  said: 

"The  provision  of  section  102,  L.  O.  L.,  pro- 
viding that  the  amendment  of  a  pleading  shall 
not  susbtantially  change  the  canse  of  action  or 
the  defense,  does  not  apply  to  amendments 
made  before  trial.  It  applies  only  to  amend- 
ments made  during  the  trial." 

See  Talbot  v.  Garretscm,  31  Or.  256,  49 
Pac.  978,  and  Mallory  v.  City  of  Olympia, 
83  Wash.  409,  145  Pac.  627. 

As  we  view  it  the  amendment  was  prop- 
erly allowed  In  the  discretion  of  the  trial 
court  No  new  facts  were  set  up  In  the 
amended  c<xnplalnt  and  the  defendant  was 
not  prejudiced  by  the  change  in  the  pleading. 

[2]  The  amended  complaint  averred,  and 
the  testimony  on  the  behalf  of  plaintiff 
tended  to  show,  that  the  defaults  on  the  part 
of  defendant,  Supple,  In  the  performance  of 
the  -original  contract  were  so  numerous  and 
so  vital  that  they  caused  the  plaintiff,  Wake- 
field, to  perform  his  labor  under  different 
conditions,  at  a  different  time,  and  In  a  dif- 
ferent manner,  than  contemplated  or  agreed 
upon  by  the  parties  in  the  original  wrltlng,- 
and  so  much  more  burdensome  and  difficult 
than  was  originally  agreed  upon,  that  plain- 
tiff, Wakefield,  was  not  required  to  accept 
the  compensation  fixed  In  the  original  con- 
tract as  the  measure  of  his  recovery;  but 
by  reason  of  the  important  changes  in  the 
work  to  be  done  and  the  defaults  on  the 
part  of  defendant.  Supple,  in  his  perform- 
ance of  the  contract  plaintiff  was  entlUed 
to  recover  In  addition  to  the  contract  price 
such  a  sum  as  would  reasonably  compensate 
Mm  for  the  services  performed  by  him  and 
accepted  by  the  defendant  There  was  no 
error  in  denying  the  motion  for  nonsuit. 
Hayden  v.  Astoria,  74  Or.  625,  146Pac.l072; 
Id.,  84  Or.  205,  164  Pac.  729. 

[3-7]  Ehrror  la  claimed  on  admission  of  tes- 
timony referring  to  the  condition  of  the  steel 
for  the  construction  of  the  dredges  at  the 
time  ot  its  arrival  In  Portland,  when  it  was 
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delivered  by  defendant,  Supple,  to  plaintiff, 
Wakefield,  as  to  the  lack  of  numbers  on  the 
different  parts  of  the  material  to  sbow  bow 
tbey  were  to  be  pnt  together,  and  the  lack 
of  paint  on  the  steel,  so  that  the  numbers 
wonld  not  come  off.  The  testimony  clearly 
showed  that  about  75  or  80  per  cent  of  the 
numbers  had  dropped  off  in  transporting  the 
steel  from  Michigan  to  Portland,  Or.,  by 
reason  of  exposure  to  the  elements  and  the 
erosion  of  the  steel,  making  it  very  difficult 
and  practically  impossible  to  place  the  sev- 
eral parts  on  the  dredge  or  assemble  the 
same,  and  rendering  the  assembling  of  the 
parts,  according  to  the  testimony,  like  a 
"Chinese  puzzle,"  and  taking  two  or  three 
times  as  long  to  perform  the  work  as  it 
would  if  the  material  had  been  properly 
painted  and  marked,  and  increasing  the  cost 
in  the  same  proportion. 

We  think  that  we  should  start  with  the 
premise  that  the  plaintiff  was  entitled  under 
the  contract  to  have  the  material  delivered 
to  him  In  a  reasonably  suitable  condition  for 
assembling.  Over  the  objection  and  excep- 
tion of  the  defendant's  counsd,  Mr.  S.  R. 
Booth,  a  witness  for  plaintiff,  was  permit* 
ted  to  testify  thus: 

"Q.  What  is  the  fact  as  to  steel  which  has 
been  painted  and  the  numbers  put  on  top  of 
that,  and  shipped  from  back  in  Michigan  or 
that  distance,  as  to  whether  those  numbers  on 
top  of  the  paint  would  stay  on  or  not?  A.  Oh, 
those  numbers  always  stay  on." 

Defendant  complains  that  over  his  objec- 
tion and  exception  the  court  permitted  testi- 
mony to  be  Introduced  explaining  the  mean- 
ing of  the  word  "fabricated,"  as  used  in  the 
contract  between  Supple  and  Wakefield, 
whereby  Supple  agreed  to  "deliver  f.  o.  b. 
cars  all  of  the  steel  work  for  hull,  fabricatr 
ed  and  ready  for  erection,  but  not  riveted, 
nor  bolted  up,  and  all  of  the  steel  work  for 
trusses  and  ladder,  fabricated  and  riveted, 
but  not  assembled,"  which  tended  to  show 
that,  according  to  the  term  as  used  "by  the 
trade,"  the  material  when  fabricated  would 
go  together  in  a  good  workmanlike  manner. 
For  the  proper  construction  of  an  Instru- 
ment the  circumstances  under  which  It  was 
made,  Including  the  situation  of  the  subject 
of  tbe  Instrument  and  of  the  parties  to  it, 
may  be  shown,  so  that  the  Judge  will  be 
placed  In  the  position  of  those  whose  lan- 
guage he  is  to  interpret.  Section  717,  Ij. 
O.  L, 

The  terms  of  a  writing  are  presumed  to 
have  been  nsed  In  their  primary  and  general 
acceptation,  but  evidence  Is  admissible  to 
show  that  they  have  a  technical,  local,  or 
otherwise  peculiar  signification,  and  were  so 
used  and  understood  in  the  particular  In- 
stance, in  which  case  the  agreement  shall  be 
construed  accordingly.  Section  718,  L.  O.  L. 
It  is  competent  to  introduce  testimony  to 
supply  those  terms  actually  agreed  upon  by 


the  parties  to  a  written  agreement,  bat  not 
contained  In  nor  conflicting  with  an  Incom- 
plete written  contract  Section  713,  L.  O.  L. 
The  contract  in  question  did  not  state  when 
the  material  was  to  be  delivered.  There 
was  much  controversy  over  this 'point.  See 
Hayden  v.  Astoria,  supra;  American  Con- 
tract Co.  V.  BuUen  Bridge  Co.,  29  Or.  649, 
46  Pac.  138;  Stuart  r.  University  Lbr.  Co., 
66  Or.  546,  132  Pac.  1,  1164,  135  Pac.  165; 
Holmboe  v.  Morgan,  69  Or.  395,  138  Pac. 
1084;  17  Cyc.  741;  2  Elliott  on  Contracts,  | 
1634. 

Numerous  other  objections  and  exceptions 
were  saved  by  defendant  to  the  Introduction 
of  the  testimony,  which  we  do  not  deem  nec- 
essary to  set  forth  in  this  memorandum. 
We  find  no  reversible  error  in  the  admission 
of  the  testimony. 

[I]  The  testimony  on  behalf  of  plaintiff 
tended  to  establish  such  changes  In  tbe 
work  caused  by  the  failure  of  the  defendant 
to  perform  his  part  of  the  contract,  which 
made  tbe  labor  more  burdensome  and  ex- 
tended the  same  to  two  or  three  times  the 
amount  It  would  ordinarily  have  been.  If 
the  material  had  been  delivered  at  the  time 
and  In  the  condition  agfeed  upon.  There- 
fore the  plaintiff  could  properly  recover  up- 
on a  quantum  meruit  Hayden  v.  Astoria, 
supra;  Gray  v.  Jones,  47  Or.  40,  81  Pac. 
813;  Dermott  v.  Jones,  2  WalL  (69  U.  S.) 
1,  17  L.  Ed.  762 ;  Salt  Lake  City  v.  Smith, 
104  Fed.  457,  43  C.  C.  A.  637. 

[9]  Under  the  contract  Wakefield  was  en- 
titled to  partial  payments  as  the  work  pro- 
grressed,  and  he  submitted  various  state- 
ments to  defendant  with  such  object  In 
▼lew,  and  accepted  money  under  such  esti- 
mates. It  was  not  contemplated  that  such 
advance  payments  should  be  a  final  settle- 
ment of  any  part  of  the  work,  and  the  con- 
tention of  defendant  that  plaintiff  is  thereby 
estopped  from  claiming  additional  compen- 
sation cannot  be  maintained.  The  evidence 
tended  to  show  that,  in  different  conversa- 
tions between  Wakefield  and  Supple,  the 
latter  told  Wakefield  in  effect  to  go  ahead 
and  do  the  work,  and  Supple  would  make  It 
all  right  with  him  when  he  got  through.  A 
similar  question  was  carefully  considered  by 
Mr.  Justice  I^ScCamant,  in  Hayden  v.  As- 
toria, 84  Or.  at  page  220,  164  Paa  729  et 
seq.  See  Sweeney  v.  Jackson  C!oanty.  83 
Or.  96,  178  Pac.  365. 

[10]  It  was  the  claim  of  defendant,  as  as- 
serted in  his  plea'dlng  and  by  his  testimony, 
that  the  Increase  In  amount  of  time  consum- 
ed for  the  labor  was  caused  by  the  fault  of 
plaintiff.  The  Issues  in  that  regard  were 
squarely  raised,  and  were  determined  by  the 
verdict  of  the  Jury.  We  are  not  concerned 
In  the  conflict  of  the  testimony. 

[II]  It  is  contended  on  behalf  of  defend- 
ant that  there  were  only  two  deviations 
from  the  original  plan  of  the  contract  and 
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tbat  as  a  matter  of  law  the  deviatloDS  were 
not  mimerous  enough  to  abrogate  or  change 
the  original  contract  Snch  a  departure 
from  the  original  contract  cannot  be  deter- 
mined by  the  nmnber  of  deviations,  as  one 
Imiiortant  change  might  render  the  contract 
an  entirely  different  one.  The  testimony 
tended  to  show  that  the  steel,  when  deliver- 
ed to  Wakefield,  was  "partly  fabricated"  or 
in  process  of  fabrication.  Let  ns  sappose 
that  It  had  not  been  "fabricated"  or  prepay 
ed  for  erection  at  alL  That  would  have 
been  bat  one  change,  and  yet  it  would  en- 
tirely change  the  agreement  of  the  parties, 
and  the  plalntUf  would  not  have  been  re- 
quired to  construct  the  dredges  for  the  same 
compensation  mentioned  in  the  written  con- 
tract 

Exception  Is  also  saved  to  the  introduc- 
tion of  testimony  as  to  the  number  of  rivets 
to  be  driven  to  the  ton  of  steel.  This  ques- 
tion was  practically  eliminated  from  the 
case  by  the  instructions  of  the  court  to  the 
Jury,  as  stated  in  appellant's  brief. 

Wakefield  proceeded  with  the  construc- 
tion of  the  dredges,  after  the  failure  of  the 
defendant  to  deliver  the  material  as  agreed, 
at  the  urgent  request  of  defendant  Supple, 
and  was  entitled  to  recover  a  reasonable 
compensation  caused  by  the  changes-  refer- 
red to,  upon  the  same  principle  that  a  con- 
tractor Is  entitled  to  recover  for  extra  work 
performed  In  addition  to  the  contract 

The  cause  has  been  tried  by  two  Juries. 
Two  verdicts  in  favor  of  plaintiff  Iiave  been 
rendered.  We  find  no  reversible  error  in 
the  record. 

The  Judgment  of  the  lower  coort  is  there- 
fore affirmed. 

McBBIDE,  a  J.,  and  BENSON  and 
JOHNS,  JJ.,  concur. 


STATE  ax  lif.   BOYLAN,   DItt  Atty.,  v. 
PARKEY  et  al. 

(Supreme  Conrt  of  Oregon.    Jane  8,  1920.) 

Waters  and  water  oourses  «=»l83</2— Irregu- 

larltiM  In  ballot  title  and  numbers  held  not 

to  Invalidate  eleotlon  of  offloers  of  water  dl»- 

trict. 

Under  Laws  1017,  p.  721,  {  8,  relating  to 

the  organization   and   election  of  commissions 

of  a  water  district,  prescribing  as  a  ballot  ti- 

tie  "Shall  that  portion  of county,    •    •    • 

be  Incorporated  as  a  municipal  corporation  for 
the  purpose  of  obtaining  water  for  domestic  use 
for  its  inhabitants  and  to  be  Imown  as,"  fol- 
lowed by  the  proposed  name,  and  providing 
that  the  affirmative  should  be  numbered  300 
and  the  negative  SOI,  a  ballot  entitled  "For 
Incorporation  of  Farmers'  Domestic  Water 
District"  vote  "Yes"  or  "No,"  was  not  such 
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a  departure  or  irregularity  aa  to  Invalidate  an 

election,  as  its  form  could  not  be  misleading. 

In  Banc. 

Original  action  in  the  nature  of  a  quo 
warranto  by  the  State  of  Oregon,  on  in- 
formation of  Bert  0.  Boylan,  District  Attor- 
ney for  Jefferson  County,  against  Alfred  B. 
Parkey  and  others.    Action  dismissed. 

This  Is  an  original  action  in  the  nature 
of  quo  warranto  to  determine  the  right  of 
the  defendants  to  act  as  commissioners  of 
Farmers'  Domestic  Water  District  Upon 
the  petition  of  the  district  attorney  an  alter- 
native writ  of  mandamus  issued  out  of  this 
court,  dirgcting  the  defendants  to  abandon 
their  claims  to  the  office  of  commissioners, 
or  to  show  cause  why  they  should  not  The 
defendants  demurred  to  the  complaint,  and 
the  cause  is  now  submitted  tbere<m. 

Lewis  H.  Irving,  of  Madras,  for  plaintiff. 
W.  A.  Johnson,  of  Portland,  for  defendahts. 
Arthur  A  Murphy,  of  Portland,  amicus 
curise. 


BENSON,  3.  The  county  court  of  Jeffei> 
son  county,  upon  a  proper  and  sufficient  pe- 
tition, ordered  an  election  to  be  held  in  cer- 
tain spedfled  territory  In  such  county,  upon 
the  question  of  Incorporating  a  municipal 
district  for  the  purpose  of  supplying  the  in- 
habitants with  water  for  domestic  purposes; 
the  proceedings  being  had  under  and  by  vir- 
tue of  the  provisions  of  chapter  846  of  the 
General  Laws  of  Oregon  for  1917.  The  elec- 
tion was  held,  resulting  in  a  majority  vote 
In  favor  of  the  organization,  and  choosing 
these  defendants  as  the  commissioners  of  the 
district  so  organized.  Plaintiff  attacks  the 
validity  of  the  election  upon  the  ground  that 
the  form  of  ballot  used  doe^  not  comply  with 
the  requirements  of  the  statute.  The  accu- 
racy of  the  ballot  is  challenged  in  two  par- 
ticulars: (1)  That  it  did  not  contain  the 
ballot  titie  required  by  the  statute;  and  (2) 
that  the  ballot  numbers  used  were  not  those 
specified  In  the  act 

Section  3  of  the  act  under  which  the  elec- 
tion was  held  contains  the  following: 

"The  ballot  title  to  be  used  at  snch  speci- 
fied election  shall  read  as  follows: 

"Shall  that  portion  of county,  state  of 

Oregon,  *  *  *  be  incorporated  as  a  mu- 
nicipal corporation  for  the  purpose  of  obtain- 
ing water  for  domestic  use  for  its  Inhabitants 
and  to  be  known  as  (here  Insert  pro- 
posed name)  in  accordance  with  the  provisions 
of  that  certain  act  of  the  legislative  assembly 
of  the  state  of  Oregon,  passed  at  its  regular 
session  held  in  1917,  entitied  'An  act  to  au- 
thorize communities  to  incorporate  for  the 
purpose  of  supplying  their  inhabitants  with 
water  for  domestic  purposes;  to  issue,  sell  and 
dispose   of   bonds    and   other   securities,   levy 
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taxes  and  hecve  the  right  of  eminent  domain  for 
such  purpose?" 

It  further  proTtdes  t]ul^~ 

"The  a£5rmatiTe  of  the  measnre  on  the  offi- 
cial ballot  shall  be  numbered  300  and  the  nega- 
tiye  shall  b«  nombered  301,  both  in  numerals." 

The  preparation  of  snch  ballot  is  by  the 
act  Intrusted  to  the  county  cleric.  That  of- 
ficer, in  the  present  instance,  appears  to  have 
performed  his  part  of  the  work  without  any 
serious  consideration  of  the  statute,  since, 
instead  of  using  the  prescribed  ballot  title, 
there  was  substituted  this:  "For  incorpo- 
ration of  Farmers'  Domestic  Water  District 
Vote  'Yes'  or  'No.'  " 

Instead  of  using  the  ballot  numbers  "300*- 
and  "301,"  there  were  substituted  the  num- 
bers "12"  and  "13."  These  two  departures 
from  the  statutory  directions  constitute  the 
sole  basis  of  the  action.  The  ballot  which 
was  used  contained,  at  its  head,  in  bold  type, 
these  words:  "Official  Ballot,  Special  Elec- 
tion, Farmer's  Domestic  Water  District, 
Held  on  Tuesday  the  14th  day  of  October, 
1919."  This  was  followed  by  a  specification 
of  the  polling  place,  and  a  detailed  descrip- 
tion of  the  territory  to  be  included  in  the 
district.  The  only  matters  to  be  voted  upon 
were  the  incorporation  of  the  district  and 
the  selection  of  commissioners  to  manage  its 
affairs. 

The  first  question  to  be  considered  is:  Does 
the  omission  of  the  presoribed  ballot  title 
invalidate  the  election?  This  question  has 
been  definitely  answered  by  this  court  In  the 
case  of  Kleman  t.  Portland,  67  Or.  454, 
111  Paa  879, 112  Pac.  402,  87  L.  R.  A.  (N.  S.) 
332.  In  that  case,  the  municipal  ordinance 
required  that  the  ballot  should  contain  the 
words,  "Charter  amendment  submitted  by 
the  conncU,"   and  it  was   urged   that   the 


omission  of  them  from  tUe  baQot  rendered 
the  election  void.  SpeaMng  for  the  court, 
Mr.  Justice  McBride  says: 

"It  may  be  conceded  that  these  words  should 
have  been  printed  upon  the  ballot,  and  that 
the  ordinance  requiring  this  to  be  done  is  in 
a  sense  mandatory  upon  the  officers  charged 
with  the  duty  of  preparing  the  ballot;  but  it 
does  not  follow  that  a  failure  in  this  respect 
rendered  the  election  void.  The  omission  conld 
haye  misled  nobody,  as  the  important  question 
for  the  voter  to  decide  was,  not  who  introdnced 
the  measore,  but  what  its  real  merits  were." 

So,  in  the  present  case,  the  ballot,  we 
think,  contained  sufficient  information  to 
fully  advise  the  electors  as^  to  the  question 
which  was  to  be  determined  by  their  votes, 
and  it  seems  clear  that  nobody  could  have 
been  misled  by  the  omission. 

The  contention  regarding  the  use  of  other 
ballot  numbers  than  those  specified  in  the 
statute  Is  disposed  of  in  like  manner,  by  the 
opinion  of  this  court  In  State  ex  rel.  v.  Kel- 
sey,  66  Or.  70,  133  Paa  806,  which  was  a 
case  wherein  the  dty  ordinance  directed 
that  the  ballot  numbfers  should  be  "400"  and 
"401,"  while  the  ballot  as  prepared  used  the 
numbers  "10"  and  "ll."  It  was  there  held 
that  the  ballot  otherwise  clearly  notified  the 
voter  as  to  how  he  was  to  vote,  and  that  no- 
body could  have  been  misled  by  the  error. 

It  is  to  be  regretted  that  county  officials 
should  be  guilty  of  the  negligence  in  the  prep- 
aration of  this  ballot,  when  a  strict  compli- 
ance with  the  requirements  of  the  law  would 
have  been  so  simple  and  easy ;  but  we  must 
conclude,  upon  authority,  that  the  assigned 
defects  do  not  render  the  election  void,  and 
the  demurrer  Is  therefore  sustained,  and  the 
action  dismissed. 

BURNETT,  J.,  not  sitting. 
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STATE  ex  r«l.  8HEEHAN  v.  REYNOLDS, 
Presiding  Judge,  et  al.    (No.  I59I0.) 

(Snpreine  Conrt  of  WaaUngton.    Jane  8,  1920.) 

1.  Judges  <S='5I( I)— Accused  having  secured 
change  of  Judge,  his  attorney  cannot  also  ob- 
tain a  change. 

Accused  haTing  exercised  his  right  to  a 
change  of  judge  under  Rem.  Code  1915,  §§ 
209—1,  209—2,  his  attorney  cannot  also  exer- 
cise a  similar  right  and  obtain  a  change;  the 
statute  contemplating  only  one  change. 

2.  Judges  «=95l  (2)— Application  for  ohangs  of 
Judge  mnst  be  timely  and  aeasonable. 

Application  for  a  change  under  Rem.  Code 
1915,  (S  209—1,  209—2,  must  be  timely  and 
seasonably  made,  and  before  the  Jurisdiction  of 
the  court  has  been  submitted  to. 


STATE*  V.  RBYNOriDS  -321 

(ISO  p.) 

in  the  cause.  On  the  4tb  day  of  May, 
1920,  Smith  and  Sheehan  were  brought  be- 
fore Judge  Back,  tben  presiding  as  Judge 
of  the  superior  court  In  Lewis  county,  for 
the  purpose  of  entering  their  pleas  to  the 
Information.  Before  the  case  proceeded  and 
before  the  pleas  were  taken  the  attorney 
who  was  present  representing  the  defend- 
ants informed  the  court  that  a  motion  for 
change  of  Judge  and  affidavit  In  support 
thereof  had  been  filed.  This  motion  was 
heard  and  denied  by  the  court.  The  first 
motion  for  change  of  Judge,  or  that  pre- 
sented to  Judge  Reynolds,  purports  to  be 
made  by  both  of  the  attorneys  of  record 
for  the  defendants  on  behalf  of  the  "under- 
signed defendant"  The  motion  Is  supported 
by  affidavit  of  the  defendant  Smith.  Judge 
Rejrnolds,  in  his  return,  states: 


Department  1. 

Application  by  the  State,  on  the  relation 
of  Mike  Sheehan,  for  mandamus  against 
W.  A.  Reynolds,  Presiding  Judge  of  the  Su- 
perior Court  of  the  State  of  Washington 
for  Lewis  County,  and  another.   Writ  denied. 

Ralph  B.  Pierce,  of  Seattle,  .for  relator. 
Herman   Allen,,  of   Ghehalis,   and   J.   H. 
Jabnke,  of  Centralla,  for  Tesp<»idents. 

MAIN,  J.  This  is  an  original  application 
In  this  conrt  for  a  writ  of  mandamus.  The 
respondents  are  Hon.  W.  A.  Reynolds,  Judge 
of  the  superior  court  of  Lewis  county,  and 
Hon.  B,  H.  Back,  Judge  of  the  superior  court 
of  Clarke  county.  The  facts  as  shown  by 
the  affidavit  in  support  of  the  petition  for 
the  writ  which  are  not  controverted  and 
the  facts  which  are  shown  by  the  returns 
of  the  respondents  to  the  alternative  writ 
which  are  not  denied  may  be  summarized 
as  follows: 

Elmer  Smith  and  Mike  Sheehan,  together 
with  other  defendants,  had  been  charged 
by  information  by  the  prosecuting  attorney 
of  Lewis  county  with  the  crime  of  murder 
In  the  first  degree.  On  the -26th  of  April, 
1920,  Smith  and  Sheehhn  were  brought  be- 
fore Judge  Reynolds  In  order  that  they 
might  enter  their  respective  pleas  to  the 
information.  WhUe  there  were  other  de- 
fendants named  in  the  information,  only 
the  two  mentioned  were  brought  before  the 
court,  and  the  case  will  be  here  treated 
as  though  they  were  the  only  parties  de- 
fendant Jointly  charged  with  the  crime. 
When  they  appeared  before  Judge  Reynolds, 
one  of  the  attorneys  for  them  then  being 
present  informed  the  court  that  a  motion 
for  change  of  ^udge  had  been  filed  in  the 
cause,  supported  by  an  affidavit  of  prejudice. 
Judge  Reynolds  thereupon  declined  to  pro- 
ceed further  with  the  case,  and  requested 
Judge  Back,  of  Clarke  county,  to  come  to 
Lewis  county  for  the  purpose  of  presiding 


"That  at  the  time  the  request  was  made  for 
change  of  judge  I  was  given  to  understand 
and  led  to  believe  that  the  motion  for  change 
of  judge  applied  to  both  of  the  defendants,  and 
it  was  so  stated  to  respondent,  and  because 
of  the  filing  of  the  affidavit  for  change  of  judge 
I  had  no  further  jurisdiction  in  the  cause  over 
either  of  the  defendants,  except  to  designate 
to  what  judge  the  cause  would  be  refer- 
red.   ••    •" 

The  second  motion  for  change  of  Judge, 
or  that  presented  to  Judge  Back,  recites  that 
It  was  made  on  behalf  of  the  attorney  for 
the  defendant  Sheehan,  and  Is  supported  by 
the  affidavit  of  the  attorney  signing  the 
motion,  in  which  affidavit  It  is  claimed  that 
Judge  Back  Is  prejudiced  against  the  -at- 
torney, and  for  this  reason  ihe  change  of 
Judge  was  sought 

[1]  From  the  facts  stated  it  appears  that, 
while  the  first  change,  that  from  Judge 
Reynolds,  was  supported  by  the  affidavit  of 
one  of  the  defendants  only,  the  recital  in 
the  return  shows  that,  the  motion  for  change 
of  judge  was  intended  to  apply  to  both 
defendants.  The  question  presented  by  the 
facts  stated  is  whether,  after  there  had  been 
one  change  of  Judge  o;a  behalf  of  both  of  the 
defendants,  upon  motion  supported  by  af- 
fidavit, subsequently  the  attorney  or  attor- 
neys for  the  defendants  were  entitled  to  a 
second  change  upon  a  motion  made  by  the 
attorney  supported  by  his  affidavit  that  the 
Judge  called  in  to  hftat  the  case  was  prej- 
udiced against  him.  The  question  must  be 
determined  by  recourse  to  the  statute.  Sec- 
tion 209—1  of  Remington's  1915  Code  pro- 
vides: 

"No  judge  of  a  superior  court  of  the  state 
of  Washington  shall  sit  to  hear  or  try  any  ac- 
tion or  proceeding  when  it  shall  be  established, 
as  hereinafter  provided,  that  such  judge  is  prej- 
udiced against  any  party  or  attorney,  or  thf  in- 
terest o£  any  party  or  attorney  appearing  In 
such  cause.    «    •    • " 


«s»For  ot&er  oasM  se*  same  topic  and  KBY-NVUBBR  In  all  Key-Numbered  Diseata  and  Indexes 
190  P.— 21 


Digitized  by 


Google 


322 


190  PACIFIC  R^iPOBTER 


(Wa^ 


Section  209—2  Is  as  follows: 

"Any  party  to  or  any  attorney  appearing  in 
any  action  or  proceeding  in  a  superior  court, 
may  establish  such  prejudice  by  motion  sup- 
ported by  affidavit  that  the  judge  before  whom 
the  action  is  pending  is  prejudiced  against  such 
party  or  attorney,  so  that  such  party  or  attor- 
ney cannot,  or  believes  that  he  cannot,  have  a 
fair  and  impartial  trial  before  such  judge: 
Provided,  further,  that  no  party  or  attorney 
sbali  be  permitted  to  make  more  than  one  ap- 
plication in  any  action  or  proceeding  under  this 
act" 

The  section  of  the  statute  first  quoted  pro- 
vides that  no  judge  of  the  superior  court 
shall  Bit  to  hear  or  try  an  action  when 
he  is  prejudiced  against  any  party  or  at- 
torney or  the  Interests  of  any  par^  or  at- 
torney appearing  in  the  cause.  In  this  sec- 
tion there  Is  no  limitation  upon  the  time 
when  the  right  given  by  the  statute  may 
be  exercised.  If  the  language  used  is  given 
its  literal  meaning,  the  right  would  exist 
up  to  the  time  of  the  entry  of  judgment, 
and  such  a  construction  as  is  pointed  out 
in  State  6x  rel.  Lefebvre  v.  Clifford,  65 
Wash.  313,  118  Paa  40,  would  hamper  the 
courts  in  the  administration  of  justice  to 
an  intolerable  extent.  The  second  section 
prescribes  the  manner  In  which  the  prej- 
udice of  the  judge  may  be  established  by 
amy  party  or  attorney  appearing  therein. 
In  this  section  there  is  likewise  no  llmita-. 
tion  until  the  proviso  is  reached,  where  it 
is  provided  that  no  party  or  attorney  shall 
be  permitted  to  make  more  than  one  ap- 
plication in  any  action  or  proceeding  under 
the  act.  It  is  this  proviso  which  is  to  be 
construed  in  this  action.  It  is  to  be  so  con- 
strued that  after  the  parties  to  an  action 
have  exercised  their  right  to  a  change  of 
judge  under  the  statute  an  attorney  or  at- 
torneys may  exercise  a  similar  right  as  to 
the  judge  called  in  to  hear  the  cause  i  If 
the  language  In  the  proviso  were  transposed 
so  as  to  read  In  effect  that  not  more  than 
one  application  in  any  action  or  proceeding 
under  the  act  shall  be  made  by  any  party 
or  attorney,  it  would  be  reasonably  plain 
that,  after  the  party  has  exercised  the  right 
to  a  change,  the  attorney  could  not  claim 
a  right  to  a  subsequent  change.  While  the 
proviso  is  probably  not  aptly  worded,  we 
are  inclined  to  the  view  that  the  Legislature 
intended  by  the  limitation  there  placed  upon 
the  statute  to  provide  that  only  one  change 
could  be  made,  and,  after  this  right  had 
been  exercised  by  a  party  to  the  action, 
that  an  attorney  for  sncb  party  did  not 
have  a  right  to  a  second  change.  This  view 
is  but  in  accord  with  the  views  expressed 
in  decisions  of  this  court  where  the  statute 
has  been  construed.  Soon  after  the  statute 
became  effective  It  came  before  the  court 
for-  construction,  and  the  court  has  consis- 
tently adhered  to  the  view  of  giving  it  a 


construction  which  will  not  unnecessarily 
Impede  the  administration  of  Justice.  In 
State  ex  rel.  Nelson  v.  Yakey,  64  Wash.  611, 
U7  Pac.  265,  referring  to  the  statute,  It  was 
said: 

"This  statute  Is  novel  and  introduces  a  new 
rule  of  practice.  Like  almost  all  instruments 
designed  for  protection,  the  statute  may  be  sub- 
ject to  abuse.  We  feel  warranted,  therefore,  la 
saying  that  we  are  not  disposed  to  give  it  a 
constructfon  that  will  operate  to  defeat  or  de- 
lay the  progress  of  a  case  ia  those  counties 
where  there  is  but  one  jndge." 

In  State  ex  rel.  Lefebnev.  ClUEord,  supra. 
It  was  said,  r^errlng  to  the  statute: 

"If  literally  construed,  the  right  would  exist 
at  any  time  prior  to  the  entering  of  the  judg- 
ment. But  to  place  such  a  construction  on  the 
law  is  to  charge  the  lawmaking  power  with  an 
intention  to  cripple  and  handicap  the  courts 
in  their  attempted  enforcement  of  the  law,  to  an 
intolerable  extent.  Hence  the  necessity  of  con- 
struction; and,  cpnstming  the  law  and  attempt- 
ing to  ascertain  its  meaning,  we  cannot  con- 
clude that  it  was  intended  by  the  act  that  a 
party  could  submit  to  the  jurisdiction  of  the 
court  by  waiving  his  rights  to  object  until  by 
some  ruling  of  the  court  in  a  case  be  becomes 
fearful  that  the  judge  is  not  favorable  to  his 
view  of  the  case." 

In  State  ex  reL  Nixon  v.  Superior  Court, 
87  Wash.  603,  152  Pac.  1,  certain  creditors 
in  a  receivership  proceeding  petitioned  the 
court  for  the  removal  of  the  receiver,  and  at 
the  same  time  filed  an  affidavit  of  prejudice 
against  the  presiding  judge.  It  was  there 
held  that  the  statute  would  not  be  construed 
to  permit  in  the  collateral  proceedings  per- 
sons who  may  be  interested  in  the  result 
of  the  litigation  when  they  are  not  actual 
parties  thereto  to  disqualify  the  judge  by 
means  of  an  affidavit  of  prejudice.  In  the 
course  of  the  opinion  this  language  was  used: 

"In  addition  to  the  reasons  already  stated 
above,  we  are  satisfied  that  the  judge  may  not 
be  disqualified  to  try  a  pending  receivership 
proceeding  to  final  judgment  when  one  or  a  por- 
tion of  the  creditors  interested  in  the  receiver- 
siiip  made  an  affidavit  that  he  is  disqualified 
in  some  proceeding  collateral  to  the  receiver- 
ship. If  this  may  be  done  by  one  creditor,  it 
may  be  done  *  *  *  by  other  creditors  against 
another  judge  who  may  be  called  in,  and  inter- 
minable confusion  'would  necessarily  result. 
We  are  dear  that  it  was  not  the  intention  of 
the  Legislature  to  permit,  in  collateral  proceed- 
ings, persons  who  may  be  interested  in  the  re- 
sult of  litigation,  when  they  are  not  actual 
parties  thereto,  to  disqualify  a  judge'  by  means 
of  an  affidavit  of  prejudice." 

[2]  By  these  decisions,  and  others  that 
might  be  cited,  it  has  become  the  settled 
rule  that  an  application  for  change  of  judge 
under  the  statute  must  be  timely  and  season- 
ably made  and  before  the  jurisdiction  of  the 
court  has  been  submitted,  to. 
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Adhering  to  tbe  view  expressed  In  the 
former  decisions  Of  this  court  as  already 
stated,  we  think  it  was  the  intention  of  the 
Legislature  by  the  proviso  not  to  permit  the 
attorney  to  have  a  change  of  judge  after 
the  party  to  the  action  had  once  exercised 
the  right  given  by  the  statute. 

The  writ  will  be  denied. 

HOLCOMB,  a  J.,  and  MACKINTOSH, 
MITCHBIXk  and  PARKER,  JJ.,  concur. 


II  ra   BAYER'S   ESTATE.     (No. 


15536.) 
June  8, 


(Supreme  Court  of  WashiDgton. 
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lasane  persons  e=>2S—fneis  held  to  show  per< 
son  IncoDHietoat  to  manKgo  sstate,  so  that 
auanHan  woald  BOt  bo  disobarged. 

On  petition  for  a  discharge  of  a  guardian 
of  an  estate  of  an  alleged  incompetent  person, 
facta  Iteld  to  show  that  the  ward  waa  not  men- 
tally competent  to  manage  her  own  affairs,  and 
that  it  was  error  for  the  superior  oourt  .to 
grant  the  petition. 

Holcombe,  O.  J.,  and  Mount,  J.,  dissenting. 

Department  2. 

Appeal  from  Superior  Court,  Lincoln 
County. 

In  tlie  matter  of  the  guardianship  of  the 
estate  of  Martha  E.  Bayer,  an  Incompetent 
peraou.  Petition  to  discharge  guardian. 
From  an  order  discharging  him,  the  guardian 
appeals.  'Reversed  and  remanded,  with  di- 
rections. 

See,  also,  185  Pac  606. 

Samnel  P.  Weaver  and  S.  H.  Boyles,  both 
of  Spragne,  for  appellant 

C.  B.  Willey,  of  Randolph,  and  Merrltt, 
Lantry  &  Merrltt,  of  Spokane,  for  respondent 

FUIiLERTON,  J.  In  November,  1016,  one 
John  Dots<»i  filed  a  petition  in  the  superior 
court  of  Lincoln  county,  averring  therein 
that  Martha  B.  Bayer  had  valuable  real  prop- 
erty situated  in  the  coonty  named,  that  she 
was  incompetent  to  manage  her  own  affairs, 
and  asked  that  a  guardian  be  appointed  over 
her  estate.  The  application  was  regularly 
beard  by  the  Judge  of  the  superior  court, 
and  at  the  conclusion  of  the  hearing  denied. 
The  applicant  appealei  to  this  court  from  the 
order  entered  in  the  trial  court,  where  the 
order  was  reversed  and  the  cause  remanded, 
with  instructions  to  the  trial  court  to  cause 
letters  ot  guardianship  te  Issue.  In  re  Bay- 
er's Estate,  101  Wash.  694, 172  Pac.  842.  Aft- 
er  the  return  of  the  remittitur  from  this  court, 
the  trial  court,  cm  July  2,  1917,  appointed  1>. 
R.  Cole  as  guardian.  Cole  qualified  as  such, 
and  has  been  atuce  so  acting. 

This  is  a  petition  on  the  part  of  Martha  E. 
Bayer  to  discharge  the  guardian.     It    was 


filed  In  the  superior  court  on  August  18, 1918. 
In  the  petition  Mrs.  B^yer  averred  that  she 
had  fully  recovered  from  any  mental  dis- 
ability that  might  have  existed  at  and  prior 
to  the  former  hearing,  and  was  not  then  suf- 
fering from  any  mental  weakness,  or  disabil- 
ity whatsoever.  The  application  was  resisted 
<m  the  part  of  the  guardian,  and  a  hearing 
was  had  in  which  voluminous  testimony  was 
taken.  The  trial  court,  at  the  conclusion  of 
the  bearing,  discharged  the  guardian,  and 
from  the  order  of  discharge  the  guardian 
prosecutes  the  appeal. 

We  do  not  think  It  profitable  to  discuss  the 
evidence  at  length.  It  was  directed  mainly 
to  the  question  of  the  sanity  of  Mrs.  Bayer. 
WhUe  it  establishes  in  our  opinion  the  tact 
that  she  is  not  Insane  in  the  sense  that  she 
requires  confinement,  or  requires  the  supervi- 
sion of  a  guardian  over  her  person,  we  think 
It  falls  far  short  of  establishing  that  she  is 
.competent  to  manage  her  property  interests, 
or,  as  the  statute  has  it,  "capable  of  manag- 
ing her  own  affairs."  As  we  stated  in  our 
former  opinion,  Mrs.  Bayer  conveyed  to  one 
of  her  brothers  the  property  In  lAncoln  coun- 
ty for  $3,000  in  cash,  a  note  for  (10,000^  and 
the  assumption  of  a  mortgage  which  was 
then  upon  the  property  of  97,000,  a  considera- 
tion then  less  than  one-half  XSb  value  of  the 
land  Itself.  It  further  appears  that  at  the 
time  of  this  sale  the  land  had  upon  it  a 
matured  crop  which  afterwards  netted  the 
purchaser  some  $1,600  more  than  bis  cash 
outlay,  and  that  he  has  since  paid  nothing 
on  the  obllgaticms  save  an  inconsiderable 
sum,  the  major  portion  of  which  was  a 
charge  for  board  fumiabed  Mrs.  Bayer  while 
Bbe  was  residing  at  his  farm  in  the  state  ot 
M'ebraska.  The  note  is  unsecured  and  draws 
Interest  at  6  per  eentnm.  The  teal  property 
conveyed  is  farm  and  pasture '  land,  and 
yields  in  annual  rentals  more  than  ten  times 
the  annual  interest  on  the  note.  As  a  busi- 
ness transaction,  which  the  brother  Inalsts 
that  it  was,  it  was  an  unconscic^ble  bar- 
gain, in  which  the  losses  were  all  on  the  part 
of  Mrs.  Bayer,  clearly  demonstrating,  as  we 
view  it  incompetency  on  her  part  to  bargain 
in  her  own  interests.  We  find  nothing  In  the 
additional  evidence  that  Sbay/e  a  return  of 
capacity.  She  still  insists  that  she  is  satis- 
fled  with  her  bargain,  and  seems  to  be  Im- 
pressed with  the  idea  that  the  present  pro- 
ceedings are  proceedings  on  the  part  of  other, 
members  of  her  family  to  deprive  her  of  the 
property,  notwithstanding  the  fact  that  she 
has  attempted  Voluntarily  to  part  with  her 
Interests.  As  further  evidence  of  her  incom- 
petency in  property  matters.  It  was  shown 
that  she  owns  an  Interest  in  property  in  an- 
other state,  yet  gives  It  no  personal  atten- 
tion, and  does  not  know  its  character  or 
value;  and  she  testifies  that  from  an  item 
she  saw  in  a  newspaper  she  was  led  to  be- 
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lleve  that  she  stlU  owned  a  tract  of  land 
wbich  she  bad  conveyed  to  a  sister  many 
years  ago. 

Tbe  trial  court,  in  bis  remarks  made  at  the 
time  of  passing  upon  the  present  applica- 
tion, laid  stress  upon  the  fact  that  the  pro- 
ceeding was  a  sqnabble  among  Mrs.  Bayer's 
relatives,  and  tliat  the  interest  taken  In  the 
cause  by  certain  of  ber  brothers,  whom  the 
court  names,  arises  from  the  fact  that  they 
desire  an  Interest  in  the  property.  It  may  be 
that  the  brothers  who  are  censured  will  In- 
herit from  Mrs.  Bayer  U  they  survive  her, 
and  that  their  Interests  are  selfish  to  that 
extent  But  we  think,  nevertheless,  that 
their  conduct  Is  meritorious  when  compared 
with  the  conduct  of  the  brother  whom  tbe 
court  does  not  name  or  censure.  This  broth- 
er has  taken  the  property  from  Mrs.  Bayer, 
and  has  given  her  nothing  for  it  save  bis 
naked  promissory  note.  If  tbe  guardian  is 
discharged,  he  has  It  within  his  poww  to  so. 
dispose  of  the  property  as  to  leave  Mrs. 
Bayer  remediless  on  the  note,  and  after  so 
doing  can  thrust  her  out  for  the  remainder 
of  ber  existence  on  tbe  cold  charities  of  the 
world.  On  the  other  hand,  tbe  action  of  the 
other  brothers,  if  successful,  will  preserve 
the  property  for  her  use,  and  the  property  in 
the  hands  of  the  court  will  furnish  her  with 
an  abundance  for  the  remainder  of  her  exist- 
ence. Considering  the  question  in  this  light, 
therefore,  we  think  the  comparison  not  un- 
favorable to  the  brothers  who  are  seeking  to 
preserve  the  property.  Another  matter  is 
worthy  of  mention;  this  contest  b  waged 
solely  in  tbe  Interests  of  the  brother  who  has 
the  title,  or  at  least  be  will  be  the  sole  bene- 
ficiary of  the  proceeding  if  it  Is  successful, 
yet  be  has  permitted  bis  sister  to  bear  tbe 
expense  of  tbe  proceedings  out  of  the  fund 
she  received  from  him  as  a  cash  payment  on 
the  purchase  price  of  Che  property,  a  pay- 
ment which,  as  we  say,  was  returned  to  him, 
wltb  $1,500  in  addition,  shortly  after  be 
made  tbe  purchase,  oat  of  the  matured  crop 
then  on  the  premises. 

But  the  real  issue  Is  not  what  the  brothers 
may  desire.-  It  Is  Mrs.  Bayer's  Interest  that 
Is  alone  to  be  considered.  If  she  is  men- 
tally competent  to  manage  her  own  affairs, 
she  should  be  permitted  to  do  so,  however 
much  ber  acts  In  relation  thereto  may  de- 
prive ber  of  ber  means  of  subsistence.  If 
she  is  not  so  competent,  the  courts  should  in- 
terfere and  protect  the  property  for  her  use, 
however  much  she  may  will  to  tbe  contrary. 
From  the  record  before  us  we  can  but  think 
she  Is  Incompetent,  and  that  tbe  court  erred 
in  discharging  the  gturdian. 

Tbe  order  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  deny  the  prayer 
of  the  petition. 

TOL.MAN  and  BRIDOBS,  JJ.,  concur. 


HOLCOMBE,  C.  J,  and  MOUNT;  J.  We 
dissent.  Id  our  opinion,  tbe  analysis  of  tbe 
evidence  does  not  by  any  means  Indicate  a 
preponderance  of  the  facts  contrary  to  tbe 
findings  of  tbe  trial  court.  Moreover,  the 
trial  court  bad  tbe  advantage  of  bavin;  all 
tbe  witnesses  and  parties  before  it,  and  was 
thereby  enabled  to  Judge  of  their  credibility 
in  a  way  in  which  we  are  not .  If,  as  the  ma- 
jority opinion  states,  Mrs.  Bayer  is  '^ot  in- 
sane In  the  sense  that  she  requires  confine- 
ment, or  requires  the  supervision  of  a  guard- 
ian over  her  person,"  that  certainly  goes 
very  far  to  Justify  the  trial  court's  findings 
and  conclusions.  Tbe  mere  fact  that  Mrs. 
Bayer  preferred  one  of  ber  relatives  to  an- 
other, or  that  she  was  generous  or  reckless 
witta  ber  property,  does  not  of  itself  indicate 
incompetency.  Many  persons  are  extravagant 
or  overgenerous,  or  partial  to  one  or  another 
of  their  relatives  or  friends,  but  are  not  for 
that  reason  considered  Incompetent  to  man- 
age their  afCairs.  If  sane,  Mrs.  Bayer  has  the 
right  to  squander  her  property  .to  tbe  last  dol- 
lar if  she  desires. 

The  Judgment  should  be  afilrmed. 


STATE  ex  rel.  YOUNfiER  v.  CLAUSEN, 
SUte  Auditor.    (No.   15701.) 

(Supreme  Court  of  Washington.    June  7, 
1920.) 

1.  oncers  ®=>(00(l)— Whes  an  ameer's  cam- 
pensatioB  may  be  increased  during  'lem  of 
offlce. 

The  powers  and  duties  of  as  officer  may  be 
increased  during  his  term  of  office,  but  gen- 
erally, mider  Const  art  2,  i  26,  prohibiting 
increase  of  compensation  during  term  of  ofltee, 
the  officer  cannot  be  given  increased  compen- 
sation during  such  term  for  the  performance 
of  the  new  duties,  unless  tber  new  duties  are 
extrinsic  or  foreign  to  tbe  prior  duties,  and  not 
incidental,  collateral,  or  germane  thereto. 

2.  States  $1963— State  labor  commissioner  not 
entitled  to  increased  compensation  for  new 
duties. 

Under  Const  art  2,  |  26,  art  3,  S  26,  and 
in  view  of  article  4,  |  13,  and  article  11,  |  8, 
the  State  Labor  Commissioner  elected  under 
Rem.  Code,  {  6550,  for  four-year  term  com- 
menciog  April  3,  1917,  was  not  entitled  to  in- 
creased compensation  daring  such  term  for 
performance  of  additional  duties  prescribed  by 
Laws  1919,  pp.  310,  311,  312,  321,  828,  {(  4, 
6,  7,  8,  34,  60,  notwithstanding  section  38, 
providing  for  increased  compensation,  such 
duties  relating  to  safety  and  welfare  of  em- 
ployes, and  being  incidental,  collateral,  dr 
germane,  and  not  extrinsic  or  foreign  to  Us 
previous  duties  under  Rem.  Code  1915,  |S  6550 
to  6604—32,  title  "Health,"  sections  6482- 
5491,  title  "Navigation,"  sections  8Z13-«240, 
and  sections  5487,  6563,  6571—3,  6671—4,  6680^ 
6698,  8213. 
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Depurtment  1. 

Original,  application  for  writ  of  mandamns 
by  the  State  on  the  relation  of  0.  H.  Tounger 
against  C.  W.  Clausen,  as  State  Auditor  of 
the  State  of  Washington.    Denied. 


STATE  V.  CLAUSEN  825 

n»o  p.; 

much  0T»  the  statement  of  the  rule  as  It  Is 
the  application  thereof.  Probably  the  best 
statement  of  the  rule  will  be  found  In  sec- 
tions 862  and  863  of  Meobem  on  Polftlc  Offi. 
cers,  as  follows: 


W.  V.  Tanner,  of  Seattle,  for  relator. 
li.  L.  Thompson,  Atty.  Gen.  and  G.  H.  Bu- 
cey,  of  Tacoma,  for  respondent 

MAIN,  J.  ThlB  Is  an  original  application 
in  this  court  for  a  writ  of  mandamus.  The 
relator  is  the  state  labor  commissioner  and 
tlie  respondent  the  state  auditor.  The  re- 
lator daims  the  right  to  have  issued  to  him 
certain  salary  warrants  by  virtue  of  chajE>- 
ter  130  of  the  Laws  of  1919.  The  relator's 
term  as  commissioner  of  labor  of  the  state 
of  WasbiBgton  began  on  April  8,  1917,  and 
ander  tbe«tatute  (Bemington's  Code,  {  6650) 
liis  term  of  oflSce  was  for  a  period  of  four 
years.  The  salary  of  the  office  at  the  time  of 
his  appointment  was  $2,400  per  annum.  It 
thus  appears  that  at  the  time  the  act  of  1919 
became  effectlTe,  under  which  the  warrants 
In  this  action  are  claimed,  the  relator  was 
the  commissioner  of  labor,  serving  a  term 
which  would  not  expire  untU  April  3,  1921, 
The  respondent  declined  to  issue  the  war- 
rants demanded,  relying  upon  section  25  of 
article  2  of  the  state  Constitution,  which, 
among  other  things,  provides  that: 

*****  nor  shall  the  compensation  of  any 
pnblic  officer  be  increased  or  diminished  dur- 
ing his  term  of  office." 

[1]  The  question  here  Is  not  whether  the 
Legislature  may  Increase  the  powers  and  du- 
ties of  att  officer  during  his  term.  That  this 
may  be  done  Is  well  settled.  The  real  ques- 
tion Is  whether  the  Legislature  may  increase 
the  powers  and  duties  of  an  office  and  allow 
additional  compensation  therefor  during  the 
term  that  an  officer  may  be  serving,  not- 
withstanding the  constitutional  provision. 
The  relator  claims  that  his  added  powers  and 
duties  under  the  act  of  1919  are  extrinsic  and 
foreign  to  his  duties  under  the  prior  laws, 
and  that  therefore  the  constitutional  pro- 
vision does  not  apply.  The  respondent  claims 
that  the  new  duties  of  the  relator  under  the 
act  of  1919  are  Incidental,  collateral,  or  ger- 
mane to  the  duties  which  he  wa^  required  to 
perform  under  the  prior  law,  and  that  there- 
fore the  salary  Increase  during  his  present 
term  is  inhibited  by  the  Constitution.  The 
general  rule  supported  by  the  authorities  is 
that,  where  new  duties  are  added  to  the 
office  during  the  term,  and  the  act  fixes  the 
compensation  therefor,  the  constitutional  In- 
hibition does  not  apply  if  such  new  duties 
are  extrinsic  or  foreign  to  the  prior  duties. 
On  the  other  hand,  if  the  new  duties  are  in- 
cidental, collateral,  or  germane  to  the  duties 
which  the  officer  was  required  to  perform  un- 
der the  prior  law,  the  salary  Increase  can- 
not be  sustained.     The  question  is  not  so 


"An  officer  who  accepts  an  office,  to  which  a 
fixed  salary  or  compensation  is  attached,  is 
deemed  to  undertake  to  perform  its  duties  for 
the  salary  or  compensation  fixed,  though  it  may 
be  inadequate,  and  if  the  proper  authorities  in- 
crease its  duties  by  the  addition  of  others  ger- 
mane to  the  office,  the  officer  must  perform 
them  without  extra  compensation.  Neither  can 
he  recover  extra  compensation  for  incidental  or 
collateral  services  which  properly  belong  to 
or  form  a  part  of  the  main  office.    *    *    *  . 

**Where,  therefore,  a  pubUc  officer  is  em- 
ployed to  render  services  in  an  independent 
employment,  not  germane  or  incidental  to  bis 
official  duties,  *  •  •  he  may  recover  for 
such  services." 

Inquiry,  then,  must  be  directed  to  wheth- 
er the  powers  and  duties  of  the  relator  under 
the  act  of  1919  were  extrinsic  or  foreign  to 
the  duties  which  he  was  required  to  per- 
form under  the  then  existing  law,  or  wheth- 
er they  are  incidental,  collateral  or  ger- 
mane thereto.  The  powers  and  the  duties 
of  the  relator  under  the  act  of  1919  will  first 
be  reviewed,  and  these  will  be  followed  by 
the  review  of  his  duties  under  the  law  as  it 
was  at  the  time  of  his  appointment. 

[2]  The  act  of  1919  Is  entitled,  "An  act  re- 
lating to  Industrial  insurance,  to  the  medical 
and  surgical  care  of  Injured  workmen,  pro- 
viding certain  means  for  the  prevention  and 
avoidance  of  injuries  to  workmai,"  (and 
amending  and  adding  certain  sections  to  Rem- 
ington &  Ballinger's  Code.  Under  section  4 
of  this  act  it  is  the  duty  of  every  employer 
to  furnish  a  place  of  work  which  shall  be  as 
safe  for  the  workmen  therein  as  may  be  rea- 
sonable and  practicable  under  the  circum- 
stances, surroundings,  'and  conditions.  The 
employer  Is  also  required  to  furnish  and  use 
such  safety  devices  and  safeguards  and  to 
adhere  to  and  use  such  practices,  means,  and 
methods  as  under  the  circumstances  are  rea- 
sonable and  practicable  in  order  to  "render 
the  work  and  the  place  of  work  safe."  The 
employer  Is  further  required  to  comply  with 
such  standards  of  safety  for  the  place  of 
work  and  such  safety  devices  and  systems  of 
education  for  safety  as  shall  be  from  time 
to  time  prescribed  for  such  employer  by  the 
state  safety  board.  Section  6  of  the  act  cre- 
ates a  state  safety  board  which  shall  consist 
of  two  members  other  than  chairman  thereof. 
The  commissioner  of  labor,  under  section  7, 
is  required  to  act  as  an  advisory  member  of 
the  state  safety  board,  but  in  such  capacity 
only,  and  shall  not  be  allowed  to  vote  on  any 
question  coming  to  the  board.  It  Is  expressly 
provided  in  the  section  that  the  commission- 
er  of  labor  shall  "not  be  included  in  the  des- 
ignation *state  safety  board'  wherever  used." 
Under  section  8  the  state  safety  ooard,  for 
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all  work  other  than  coal  mining,  la  required 
Co  make  and  promulgate  standards  of  safet7, 
to  wit: 

"(1)  To  make  sate  the  place  of  work  of 
workmen,  same  to  be  termed  'safe  place  stand- 
ards;' 

"(2)  Of  safety  devices  and  safegnards  to 
make  safe  machines,  tools,  apparatus,  and  ap- 
pliances, same  to  be  termed  'safety  device 
standards;' 

"(3)  Of  edncational  systems  for  the  educa- 
tion and  training  of  employer  and  workman  in 
the  appreciation  and  avoidance  of  danger  and 
in  the  maintenance  and  use  of  safe  place  and 
safety  device  standards." 

Section  34  provides  that  the  state  labor 
commissioner,  under  the  provision  and  con- 
trol of  the  state  safety  board,  shall  have  the 
sole  charge  of  the  "enforcement  of  safe  place 
and  safety  device  standards  (other  than  for 
the  mining  of  coal)  and  of  inspection  and 
certification  thereof."  Under  section  50  It  is 
made  the  duty  of  the  labor  commissioner  to 
Inspect  the  establishment  of  work  of  every 
employer  engaged  In  extrahazardous  work  in 
the  state  (other  than  coal  mines)  as  often  as 
directed  by  the  state  safety  board,  bnt  not 
less  than  once  every  fonr  months.  Section 
39  covers  the  matter  of  the  additional  salary 
for  the  labor  commissioner  and  Is  as  follows: 

"For  the  performance  of  his  duties  under 
'section  6604—81  [section  34]  the  state  labor 
commissioner  shall  receive  a  salary  of  one  hun- 
dred and  fifty  dollars  per  month  in  addition  to 
his  salary  as  state  labor  commissioner." 

Beading  section  34  and  section  39  together, 
it  appears  that  the  labor  commlasloner's  ad- 
ditional salary,  under  the  act,  was  for  the 
performance  of  his  duties  In  the  enforcement 
of  safe  place  and  safety  device  standards 
(other  than  for  coal  mines),  and  of  the  inspec- 
tion and  certification  thereof.  The  warrants 
which  the  relator  is  seeking  to  have  Issued  to 
him  by  the  state  auditor  are  for  tsalary  for 
certain  months  claimed  to  be  due  him  under 
the  statute.  The  duties  Imposed  upon  the 
labor  commissioner  by  the  act  will  be  found 
in  sections  7  and  34,  above  referred  to,  and 
may  be  set  out  as  follows:  (1)  To  act  in  an 
advisory  capacity  only  to  the  state  safety 
board.  (2)  Under  the  supervision  and  control 
of  the  safety  board  enforce,  (a)  safe  place 
standards,  (b)  safety  device  standards,  oth- 
er than  for  coal  mining,  (c)  Inspection  and  cer- 
tification thereof.  Speaking  generally,  these 
duties  have  to  do  with  the  safety  and  welfare 
of  employ^  and  workmen.  The  purpose  of 
the  safe  place  standards  and  the  safety  de- 
vice standards  is  tb  make  "the  work"  and 
"the  place  of  work"  safe  and  thus  avoid  un- 
necessary accidents  and  injuries. 

Reference  will  now  be  made  to  the  duties 
of  the  state  labor  commissioner  under  the 
law  as  it  was  at  the  time  of  his  apipointment 
and  which  he  is  still  required  to  iterform. 
Under  title  SO  of  Remington's  1916  Code,  ceiv 


tain  acts  of  the  Legislature  are  codlfie^  under 
the  general  title  of  Labor  Law.  Under  this 
title  there  are  a  number  of  separate  chapters, 
among  which  are  those  entitled  "Bureau  of 
Labor,"  "Female  and  Child  Labor,"  "Health 
and  Safety  of  Employ^  in  Factories,  etc.," 
"Arbitration  and  Disputes,"  "Workingmen's 
Compensation  Act."  Two  chapters  of  the 
Code  not  codified  under  the  above  general  ti- 
tle of  the  Labor  Law  are  chapter  8,  "Regula- 
tion and  Conduct  of  Bakeries,"  under  the 
general  title  of  "Health,"  and  chapter  8  under 
the  general  title  of  "Navigation."  The  gen- 
eral duties  of  the  labor  commissioner  are  de- 
fined in  section  6553  of  Remington's  Code, 
which  Is  one  of  the  sections  entitled  "Bureau 
of  Labor."  Under  this  section  It  Is  made  the 
duty  of  the  labor  commissioner  to  enforce  all 
laws  regulating  employment  of  children,  mi- 
nors, and  women,  or  laws  established  for  the 
protection  of  the  health,  lives,  and  limbs  of 
operators  In  workshops,  factories,  mills  and 
mines,  on  railroads  and  other  places,  and  "all 
laws  enacted  for  the  protection  of  the  work- 
ing classes."  In  certain  respects  It  Is  made 
the  duty  of  the  commissioner  to  enforce  laws 
"hereafter  to  be  enacted."  It  is  further  made 
the  duty  of  the  commissioner  to  collect,  as- 
sort, arrange,  and  present  In  biennial  reports 
to  the  Legislature  statistical  details  "relating 
to  all  departments  of  labor  in  the  state;  to 
the  subjects  of  corporations,  strikes  or  other 
labor  difficulties;  to  trade  unions  end  other 
labor  organizations  and  their  effect  upon  la- 
bor and  capital ;  and  to  such  other  matters 
relating  to  the  commercial,  industrial,  social, 
educational,  moral  and  sanitary  conditions  of 
the  laboring  classes,  and  the  permanent  pros- 
perity of  the  respective  industries  of  the  state 
as  the  bureau  may  be  able  to  gather." 

By  section  6571 — 4,  which  Is  one  of  the  sec- 
tions under  the  chapter  headed  "Female  and 
Child  Labor,"  the  labor  commissioner  is 
made  an  ex  officio  member  of  the  "Industrial 
Welfare  Commission,"  the  duties  of  which 
commission  as  set  forth  in  section  6571 — 3  are 
"to  establish  such  standards  of  wages  and 
conditions  of  labor  for  women  and  minors  em- 
ployed within  the  state  of  Washington,  as 
shall  be  held  hereunder  to  be  reasonable  and 
not  detrimental  to  health  and  morals,  and 
which  shall  be  sufficient  for  the  decent  main- 
tenance of  Women." 

By  section  6500,  Remington's  Code  1915, 
which  is  one  of  the  secnous  under  the  chapter 
entitled  "Health  and  Safety  of  Employes  in 
Factories,  etc.,"  it  is  made  the  duty  of  the  com- 
missioner of  labor  to  examine  "all  factories) 
mills,  workshops,  storehouses,  warerooms, 
stores  and  buildings  and  the  machinery  and 
appliances  therein  contained  to  which  the 
provisions  of  this  chapter  are  applicable  for 
the  purpose  of  determining  whether  they  do 
conform  to  such  provisions,  and  of  granting 
or  refusing  certificates  of  approval,  whether 
requested  to  do  so  or  not" 
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Further  provisions  of  the  diapter  provide 
certain  standards  for  factories,  mills,  work- 
shops, etc.,  for  the  safety  and  welfare  of  em- 
ployes. By  section  6599  of  Remington's  Code 
1915,  which  Is  one  of  the  sections  under  the 
chapter  entitled  "Arbitration  and  Disputes," 
the  labor  commissioner  Is  required  to  perform 
certain  duties  with  reference  thereto.  '  By 
section  5487,  Remington's  1915  Code,  which  is 
one  of  the  sections  under  the  chapter  entitled 
•Regulation  and  Conduct  of  Bakeries,"  It  Is 
made  the  duty  of  the  commissioner  of  labor 
to  Inspect  bakeries  and  Issue  a  certlflcate  to 
the  owner,  if  such  be  the  fact  that  he  Is  com- 
plying with  all  the  provisions  of  the  chapter. 
The  commissioner  is  also  authorized  to  Issue 
orders  to  Improve  the  condition  of  a  bakery. 
Under  section  8213,  which  Is  one  of  the  sec- 
tions under  the  chapter  entitled  "Regulation 
of  Steam  Vessels,  etc.,"  the  commissioner  of 
labor  Is  charged  with  the  administration  of 
the  provisions  of  the  act.  The  act  provides 
for  a  system  of  Inspection  and  regulation  of 
certain  steam  vessels  which  are  properly  sub- 
ject to  state  regulation.  It  will  thus  be  ?een 
that  prior  to  the  passage  of  the  act  of  1919 
the  powers  and  duties  of  the  labor  commis- 
sioner with  reference  to  enforcing  laws  en- 
'  acted  for  the  safety  of  workmen  were  exten- 
sive. It  may  be  said  of  these  laws  that  the 
general  purpose  running  through  thein  was 
the  welfare  and  safety  of  the  employes  or 
workmen.  Under  these-  laws  the  labor  com- 
missioner was  required  to  make  certain  in- 
spections and  enforce  certain  standards  for 
the  safety  of  work  and  the  places  of  work. 
He  was  required  to  issue  certificates  as  there- 
in provided.  He  was  also  required  to  enforce 
all  laws  enacted  "for  the  protection  of  the 
working  classes."  These  duties  were  of  the 
same  general  nature  as  those  imposed  upon 
blm  by  the  law  of  1919.  As  already  pointed 
ont,  that  law  as  well  aa  the  prior  laws  which 
defined  his  duties  were  enacted  for  the  gen- 
eral purpose  of  the  safety  and  welfare  of  em- 
ployes or  workmen.  In  acting  in  an  advisory 
cajwdty  to  the  state  safety  board  under 
the  act  of  1919  he  was  but  serving  the  same 
gNieral  purpose  that  the  prior  laws  required 
of  blm.  It  is  true  that  nnder  the  act  of  1919 
his  powers  and  duties, have  been  Increased, 
but  tljls  fact  almie  will  not  sustain  an  act  of 
the  Lieglslature  under  the  constitutional  pro- 
vision "above  referred  to,  which  increases  bis 
compensation  during  his  term  of  office.  State 
ex  rel.  Davis  ▼.  Clausen,  47  Wash.  372,  91 
Pac.  1089;  State  ex  rel.  Funke  v.  Board  of 
Commissioners,  48  Wash.  461,  93  Pac.  920. 
In  the  case  first  cited  the  powers  and  duties 
of  the  state  board  of  control  were  Increased, 
and  the  salary  of  the  members  was  Increased. 
It  was  there  held  that  the  members  of  the 
board  were  not  entitled  to  the  increased  com- 
pensation by  reason  of  the  fact  that  the  pow- 
ers and  duties  had  been  increased.  Before 
such  Increase  In  salary  can  |)e  sustained  it  is 


necessary,  as  already  pointed  out,  that  th« 
duties  imder  the  new  act  shall  be  extrinsic  or 
foreign  to  those  to  be  performed  under  the  ex- 
isting law  and  shall  not  be  incidental,  collat- 
eral or  germane  thereto.  It  is  said,  however, 
that  under  the  act  of  1919  the  labor  commis- 
sioner is  required  to  perform  certain  duties 
relative  to  the  Industrial  Insurance  Commis- 
sion, such  as  that  at  the  end  of  each  calendar 
year  It  shall  be  his  duty  to  certify  to  such 
commission  the  compliance  or  noncompliance 
with  the  safety  standards  by  employers. 
From  this  It  is  argued  that  the  labor  commis- 
sioner Is  thereby  required  to  perform  duties 
in  connection  with  another  department  of  the 
government  because  under  the  prior  law  he 
was  not  required  to  perform  any  duties  In 
connection  with  the  Industrial  Insurance 
Commission.  It  cannot  be  held,  however,  that 
the  dutle's  which  the  Commissioner  of  Labor 
Is  required  to  perform  in  connection  with  the 
Industrial  Insurance  Commission  are  ex- 
trinsic and  foreign  to  the  duties  which  he  was 
required  to  perform  under  the  prior  law.  It 
will  hardly  be  denied  that  one  of  the  purposes 
of  the  Workman's  Compensation  Act  (Rem. 
Code  1916,  SS  6604—1  to  6604—32)  was  to  pro- 
mote the  welfare  and  safety  of  employ^  or 
workmen.'  This  is  the  same  general  purpose 
which  is  sought  to  be  accomplished  by  other 
labor  laws.  The  case  of  State  ez  rel.  Seattle 
V.  Carson,  6  Wash.  250,  33  Pac.  428,  is  readily 
dl8tlngul8liabl&  It  was  there  held  that  a 
law  passed  during  the  term  of  a  county  treas- 
urer, which  imposed  upon  him  the  duty  of 
the  collection  of  city  taxes,  and  allowed 
him  a  salary  for  such  purpose  in  the  sum  of 
¥500  a  year  in  addition  to  the  salary  other- 
wise provided  by  law,  was  not  subject  to  the 
constitutional  provision  providing  that  the 
salary  of  a  public  officer  should  not  be  in- 
creased or  diminished  'during  his  term  of 
office.  The  reason  for  the  holding  was  that 
the  collection  of  dty  taxes  was  a  matter 
which  was  "entirely  outside"  of  his  duties  as 
county  treasurer  for  which  his  previous  sal- 
ary had  been  fixed.  The  functions  of  the 
county  do  not  bear  that  close  relation  to  those 
of  a  city  as  the  purposes  of  the  labor  laws  of 
the  state,  including  the  Workmen's  Compen- 
sation Act,  do  one  to  the  other.  In  Spokane 
County  V.  Allen,  9  Wash.  229,  37  Paa  428, 
43  Am.  St.  Rep.  830,  commenting  upon  the 
doctrine  of  the  Carson  Case,  It  was  said: 

"We  do  not  think  that  the  doctrine  enunciat- 
ed in  that  case  should  in  any  event  be  extended, 
though  it  is  plainly  distingniBhable  from  the 
case  at  bar." 

To  apply  the  doctrine  of  the  Carson  Case  to 
the  case  now  before  as  would  require  an  ex- 
tension of  the  doctrine  of  that  case.  It  is  the 
positive  policy  of  the  Constitution,  expressed 
in  a  number  of  ways,  that  the  salaries  of  offi- 
cers should  not  be  increased  during  their 
term  of  office.    This  is  made  apparent  by  ref- 
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-erence  to  other  similar  provisions,  but  which 
are  not  here  directly  Involved.  Section  25  of 
article  2,  which  Is  the  section  here  immedi- 
ately Involved,  provides  that  the  conipensa- 
tlon  of  any  public  officer  shall  not  be  increas- 
ed or  diminished  during  his  term  of  office. 
Section  25  of  article  3  provides  that  the  com- 
pensation of  state  officers  shall  not  be  in- 
creased or  diminished  during  the  term  for 
which  they  shall  have  been  elected.  Section 
13  of  article  4  provides  that  the  Judges  of  the 
Supreine  Court  and  Judges  of  the  superior 
courts  shall  severally,  at  stated  times,  during 
their  continuance  in  office,  receive  for  their 
services  the  salaries  prescribed  by  law  there- 
for, which  shall  not  be  increased  after  their 
election,  nor  during  the  term  for  which  they 
shall  have  been  elected.  Section  8  of  article 
11  provides  that  the  salary  of  any  county, 
city,  town  or  municipal  officer  shall  not  be  in- 
creased or  diminished  after  his  election  or 
during  his  term  of  office.  After  reviewing 
these  various  provisions  of  the  Constitution 
in  State  ex  rel.  Clausen,  47  Wash.  372,  91 
Pac.  1089,  supra,  it  was  said: 

"So  that  it  will  be  seen  that  it  was  a  posi- 
tive policy  of  the  Constitution,  expressed  in 
every  possible  way,  that  the  salaries  of  offi- 
cers should  not  be  increased  during  Xbeir  term 
of  office.  This  wise  provision  was  no  doubt 
Intended  to  prevent  pemlciouB  activity  on  the 
part  of  the  office  holders  of  the  state  being 
brought  to  bear  upon  the  members  of  the  Leg- 
ielatare — a  wise  provision  which  must  not  be 
construed  out  of  existence  or  evaded  by  leg- 
islative enactment." 

A  similar  conmient  is  found  In  State  ex  rel. 
Port  of  Seattle  v.  Wardall,  183  Pac.  67,  as 
follows: 

"Other  courts  have  said  that  such  provisions 
also  have  an  additional  purpose,  namely,  to  pre- 
vent the  salary  fixing  body  from  rewarding  their 
friends  and  punishing  their  enemies,  which  they 
were  sometimes  wont  to  do,  by  Increasing  the 
salaries  of  those  in  favor  and  decreasing  the 
salaries  of  those  whose  actions  did  not  meet 
with  the  approval  of  that  body." 

A  careful  consideration  of  the  duties  im- 
posed upon  the  labor  commlssicxier  by  the 
law  of  1919  in  comparison  with  those  which 
he  was  required  to  perform  under  the  prior 
law  leads  to  the  conclusion  that  his  duties 
under  the  1919  act  are  not  extrinsic  and 
foreign  to  his  previous  duties,  but  that  they 
are  germane  thereto.  To  review  the  author- 
ities In  detail,  cited  in  the  briefs,  would  un- 
duly extend  this  opinion,  already  probably 
unreasonably  long.  The  question  has  fre- 
quently been  before  the  courts  of  other  states 
under  simillar  constitutional  provisions.  In 
some  cases  it  is  held  that  the  duties  created 
by  the  later  act  are  extrinsic  and  foreign, 
while  lo  others  that  they  are  incidental,  col- 
lateral, or  germane,  each  line  of  cases  apply- 


ing the  general  rule  as  above  quoted  from 
Mechem.  It  is  apparent  that  in  determining 
whether  the  duties  are  extrinsic  and  foreign 
or  collateral  and  germane  each  case  must  de- 
pend, to  a  considerable  extent,  upon  Its  own 
facts.  As  a  type  of  the  cases  holding  duties 
to  be  extrinsic  and  foreign  the  case  of  Statb 
v.  Reddle,  12  S.  D.  433,  81  N.  W.  980,  may  be 
cited.  In  that  case,  by  act  of  the  Legislature 
the  secretary  of  state  was  made  a  member  of 
what  was  referred  to  as  the  "Brand  and 
Mark  Committee,"  and  compensation  was 
allowed  him  for  his  duties  In  connection  with 
that  committee  in  addition  to  his  salary  a& 
secretary  of  state.  It  was  there  held  that  hU 
duties  as  a  member  of  the  Brand  and  Mark 
Committee  were  extrinsic  to  those  wliich  he 
was  required  to  perform  as  secretary  of 
state.  Aa  a  type  of  the  cases  holding  that 
duties  are  germane  or  collateral,  the  case  of 
the  Board  of  County  Commissioners  of  Creek 
County  V.  Bruce,  51  Okl.  641,  152  Pac.  125, 
Ann.  Caa.  1918E,  1060,  may  be  referred  to. 
In  that  case  additional  duties  were  conferred 
upon  county  clerks  of  the  state,  in  that  they 
were  required  to  issue  bunting  licenses.  It 
was  there  held  that  such  duties  were  germane 
to  the  office  of  county  clerk.  Not  all  the  cases 
support  the  general  rule  as  first  above  quot-. 
ed.  For  instance,  the  Supreme  Court  of 
Missouri  holds  that,  where  new  and  addition- 
al duties  are  imposed  upon  an  officer,  and  the 
act  provides  conpensatioa  therefor,  such  act 
la  not  subject  to  the  constitutional  provision 
prohibiting  increase  in  thQ  pay  of  an  officer 
during  his  term  of  office.  State  ex  rel.  v. 
Sheehan,  269  Mo.  421,  190  S.  W.  864.  But 
this  court  has  taken  a  different  view  of  a 
similar  constitutional  Inhibition  as  pointed 
out  in  the  Ftinke  and  Davis  Cases,  supra, 
where  it  is  held  that  new  and  additional 
duties  are  not  suflLcient  to  sustain  the  appli- 
cation of  the  act  to  the  officer  holding  under 
a  term  at  the  time  of  its  passage. 

This  opinion  can  be  better  concluded  then 
by  a  quotation  from  the  Punke  Case,  supra, 
as  follows: 

"The  increase  of  compensation  by  those  stat- 
utes and  also  by  the  one  now  before  us  was, 
no  doubt,  in  each  instance  a  meritorious  thing 
for  the  Legislature  to  do,  having  reference  to 
future  office  incumbents.  But  the  constitution- 
al provision  as  to  present  incumbents  must  not 
be  so  construed  in  the  interest  of  seeming  ex- 
pediency or  even  apparent  necessity  as  ahall 
practically  amount  to  an  evasion  of  the  organic 
law.  That  the  constitutional  provision  exists 
is  not  only  true,  but  it  is  also  true  that  it  is 
so  clear  and  is  founded  upon  such  practical 
wisdom  as  calls  for  no  elastic  effort  to  con- 
strue it." 

The  writ  will  be  denied. 

HOLCOMB,  C.  J.,  and  MITCHELL,  PAR- 
KER, and  MACKINTOSH,  JJ.,  concur. 
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STATE   «x  rel.  BA6LEY  v.   CLAUSEN, 
Slate  Auditor.     'N*.  15702.) 


(SapreiM  Coatt  of  Washington. 
1920.) 


Jnne  7, 


StalM  ^=363-^Stat»  aintag  Inspector  not  en- 
titled to  taereaeo  !■  oompenaatlen  during 
tera  of  oflee. 

Under  the  OooatitatioB  piohibitiiig  increase 
ia  casayensatlon  of  officer  during  his  term  of 
office,  state  auning  inspector,  whose  term  of 
ofBce  commenced  prior  to  enactment  M  Laws 
1919,  p.  308,  was  not  entitled  to  additional 
compensation  for  performance,  during  such 
term,  of  ^luties  of  enforcing  safety  standards, 
inspecting  mines,  and  making  annual  report'  to 
state  iadustrial  insurance  commission,  impos- 
ed by  secCioos  7-10,  18,  28,  49,  though  aeotidn 
32  prerides  for  additional  salary  such  duties 
not  b«ing  extrinsic  to  or  outside  of  his  prior 
duties  uader  Laws  1917,  pp.  116-120,  H  7, 
S,  10. 

Department  1. 

Original  appUcntlon  tor  a  writ  of  manda- 
mus by  the  State  of  Washington,  on  the  re- 
lation of  James  Bagley,  against  C.  W.  Clans- 
en,  as  State  Auditor  of  the  State  of  Wash- 
ington.    Denied. 

W.  V.  Tanner,  of  Seattle,  for  relator. 
L.   ti.  Thompson,  Atty.  Gen.,  and  Q.  H. 
Bucey,  of  Tacoma,  for  respondent 

MAIN,  J.  This  Is  an  original  application 
In  this  court  for  a  writ  of  mandamus.  The 
relator  is  the  state  mine  Inspector  and  the 
respondent  the  state  auditor.  This  Is  a  com- 
panion case  to  that  of  State  ex  rel.  lounger 
V.  Claiisen,  190  Pac.  324,  Just  decided,  which 
will  herein  be  referred  to  as  the  case  of  the 
state  labor  commissioner.  The  two  cases 
were  covered  In  the  same  briefs,  and  were 
argued  together.  In  this  case  it  will  not  be 
necessary  to  do  more  than  examine  the  pow- 
ers and  duties  of  the  mine  inspector  as  they 
were  defined  by  law  prior  to  the  act  of  1919, 
and  compare  them  \^tb  Ills  powers  and  du- 
ties under  that  act. 

The  relator,  by  this  action,  claims  the 
right  to  certain  salary  warrants  under  the 
act  of  1919.  The  term  of  the  mine  inspector 
Is  for  a  period  of  four  years,  the  relator  hav- 
ing begun  his  term  on  July  6,  1917.  The  act 
of  1919  upon  which  he  relies  was  passed  dur- 
ing the  term  which  he  was  then  serving,  an3 
was  designed  to  Increase  his  salary  during 
that  term.  The  respondent,  the  state  audi- 
tor, refused  to  issue  the  warrants,  claiming 
that  the  act  was  inhibited  by  that  provision 
of  the  Ooostitntion  which  provides  that  the 
compensation  of  a  public  officer  shall  not  be 
Increased  or  diminished  during  his  term  of 
office.  The  case  presents  the-  same  general 
question  ~as  was  presented  in  the  case  of  the 
state  labor  commissioner. 
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For  the  purpose  of  detefminlng  whether 
the  new  duties  Imposed  upon  the  state  mine 
inspector  fall  within  that  class  which  is  out- 
side or  extrinsic  to  his  duties  under  the  pri- 
or law,  or  whether  they  fall  within  the  class 
of  incidental,  collateral,  or  germane  duties, 
attention  will  be  first  given  to  his  duties  un- 
der the  law  as  they  existed  at  the  time  of 
his  appointment,  and  this  will  be  followed  by 
a  review  of  the  duties  Imposed  upon  him  by 
the  act  of  1919.  The  office  of  Inspector  of 
coal  mines  was  originally  created  in  1897 
(Laws  of  1897,  c.  45),  but  the  relator  holds 
his  present  office  under  Chapter  36,  Laws  of 
1917,  known  as. the  Goal  Mining  Code.  This 
Code  is  a  comprehensive  act  and  describes 
in  detail  the  requirements  to  be  observed  in 
the  operation  of  coal  mines,  varions  regula- 
tions being  therein  provided  concerning  safe- 
ty, health,  Inspection,  hours  of  labor,  etc. 
Under  section  7  of  the  Code  it  was  made  the 
duty  of  the  mine  Inspector  to  enforce  the 
provisions  of  the  act,  and  he  was  required  to 
devote  his  entire  time  to  the  duties  of  the 
office.  Under  section  8  it  was  his  duty  to 
"enter,  inspect  and  examine  any  coal  mine  In 
this  state,  and  the  workings  and  the  machin- 
ery belonging  thereto."  It  wag  further  made 
his  duty  to  make  and  keep  a  record  of  each 
visit,  noting  the  time  and  material  circum- 
stances of  the  Inspection.  In  other  provi- 
sions of  the  Oodc  certain  safe  place  and 
safety  device  standards  were  prescribed 
which  were  to  be  observed  in  the  operation 
of  a  coal  mine.  The  act  fixes  the  mine  In- 
spector's salary  at  $3,000  per  year.  In  gen- 
eral, under  the  act,  the  mine  inspector  was 
required  to  nmke  inspections,  keep  a  record 
thereof,  and  enforce  the  provisions  of  the 
act.  Including  the  safe  place  and  safety  device 
standards  prescribed  therein.  He  was  fur- 
ther required  by  section  10  of  the  Code  to 
transmit  a  synopsis  of  his  annual  report  to 
the  Governor  of  the  state,  not  later  than 
March  1st  of  each  year. 

Reference  will  now  be  made  to  the  duties 
imposed  upon  the  mine  inspector  by  the  act 
of  1919.  By  section  7  of  this  act  the  state 
mine  inspector  bears  the  same  relation  tb 
the  state  safety  board  as  does  the  commis- 
sioner of  labor.  Section  8  provides  for  the 
promulgation  of  the  standards  of  safety  as 
set  out  in  the  case  of  the  state  labor  commis- 
sioner. Section  9  provides  that  the  safe 
place  standards  and  the  safety  device  stand- 
ards for  coal  mines  of  the  state  shall  be 
those  prescribed  by  the  Coal  MlnUig  Codfe. 
By  section  10  the  educational  standards  for 
coal  mines  are  to  be  prescribed  by  the  board 
created,  to  be  known  as  the  state  mining 
board,  consisting  of  two  members  to  be  ap- 
pointed by  the  state  safety  board.  By  sec- 
tion IS  any  coal  mine  employer,  or  workman, 
or  association  of  either,  or  any  Joint  com- 
mittee of  such  employers  and  workmen,  or 
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the  state  mine  inspector  are  authorized  to 
make  recommendations  to  the  state  mining 
board  of  educational  standards.  By  section 
28  it  Is  provided  that  the  state  mine  inspec- 
tor shall  have  sole  charge  of  the  enforce- 
ments  of  the  standards  of  safety  for  coal 
mining  and  of  the  inspection  incident  there- 
to. By  section  40  it  is  made  the  duty  of  the 
state  mine  inspector  by  himself  or  d^uty 
to  inspect  every  coal  mine  In  the  state  not 
less  than  once  every  four  months,  for  the 
purpose  of  ascertaining  whether  the  safety 
standards  applicable  thereto  are  being  c<xn- 
plied  with.  This  section  further  provides 
that  the  state  mine  inspector,  at  the  end  of 
each  calendar  year  shall  certify  to  the  state 
Industrial  insurance  commission  the  compli- 
ance or  noncompliance  with  the  safety 
standards  on  the  part  of  each  coal  mine 
employer  in  the  state  during  that  year. 
Section  32  of  the  act  provides  that  the  mine 
inspector  shall  receive  a  monthly  salary  of 
$100  per  month  for  the  performance  of  hlsi 
duties  in  enforcing  the  use  of  "safety  stand- 
ai^s  and  inspecting  and  certifying  the 
same,"  this  monthly  salary  to  be  in  addition 
to  the  salary  which  is  provided  for  Iiim  by 
the  Goal  Mining  Oode.  It  thus  appears  that 
the  additional  salary  Is  for  his  duties  In  en- 
forcing (a)  the  use  of  safety  standards  (b) 
inspecting,  and  (c)  certifying  the  same.  The 
safety  standards  which  the  mine  inspector 
was  required  to  enforce  under  this  act  were 
the  same  as  those  whidi  he  was  required  to 
enforce  under  the  prior  law.  Tbe  act  of 
1919,  in  section  9,  expressly  provides  the 
safe  place  standards  and  the  safety  device 
standards  for  coal  mines  shall  be  those  pre- 
scribed by  the  Coal  Mining  Code.  The  mine 
Inspector's  duty  as  to  inspections  under  the 
act  of  1919  are  practically  the  same  as  those 
which  he  was  required  to  perform  under  the 
prior  law,  and  is  still  rnqulred  to  perform. 
Substantially  the  only  new  or  additional  du- 
ty which  is  Imposed  upon  l3ie  mine  inspector 
for  which  the  additional  salary  is  allowed  Is 
the  requirement  that  he  shall  make  a  report 
annually  to  the  state  industrial  Insurance 
commission.  The  facts  which  he  shall  re- 
port are  those  whidi  under  the  Coal  Mining 
Code  he  is  required  to  ascertain  by  inspection 
and  keep  a  record  thereof.  It  will  not  do  to 
hold  that  because  one  state  officer  Is  re- 
quired to  perform  the  additional  duty  of  cer- 
tifying certain  facts  from  the  records  of  his 
office  to  another  oflBcer  of  the  state  or  agency 
of  the  government  he  is  thereby  performing 
new  and  additional  duties  whidi  are  extrin- 
sic to  and  outside  of  the  duties  that  he  is 
required  to  perform  In  collecting  and  record- 
ing such  facts.  Tl»e  certification  of  these 
facts  to  another  state  officer  or  agency  of  the 
government  is  but  Incidental  or  germane  to 
the  duties  of  his  office.  If  by  such  a  device 
the  salary  of  a  public  officer  during  his  term 
can  be  increased,  the  constitutional  provl- 


[sion,  inhibiting  the  increase  or  diminishing 
I  of  salarleB  during  a  term  of  office,  would  be 
of  little  consequence.  As  stated  in  the  case 
of  State  ex  rel.  v.  Clausen,  47  Wash.  372,  91 
Pac.  1089,  cited  In  the  Case  of  the  state  labor 
commissioner,  this  provision  of  the  Constitu- 
tion '^uat  not  be  eoDstrued  out  of  existence 
or  evaded  by  legislative  enactment."  The 
additional  duties  of  the  mine  Inspector  creat- 
ed by  the  act  of  1919  more  clearly  fall  with- 
in that  class  of  duties  which  is  Incidental  or 
germane  to  his  duties  under  the  prior  law 
than  do  those  of  the  state  labor  commis- 
sioner. 
The  writ  wUl  be  denied. 

HOLCOMB,  O.  J.,  and  MITCHELL,  PAB- 
KKB,  and  MACKINTOSH,  JJ.,  concur. 


KENNERY  V.  NORTHWESTERN  JUNK  CO. 
(No.  IS50I.) 

(Sopreme'  Ck>ort  of  WaiUngton.   Jmie  7, 
1920.) 

En  Banc. 

Appeal  from  Suiwrlor  C!our(^  Eing  Coun- 
ty;  J.  T.  Bonald,  Judge. 

On  rehearing.    Former  opinion  adhered  to, 
and  Judgment  affirmed. 
For  former  opinion,  see  185  Paa  636. 

Gates  &  Helsell,  of  Seattle,  for  appellant 
Jones  &  Bidden,  of  Seattle,  for  respond- 
ent, 

PEB  CUBIAM.  Upon  rehearing  en  banc 
and  a  careful  reconsideration  of  the  whole 
subject-matter,  a  majority  of  the  court  ad- 
heres to  the  opinion  heretofore  filed  herein 
as  reported  in  185  Pac.  G36,  and  for  the  rea- 
sons there  stated  the  Judgment  Is  affirmed. 


MOWBRAY  PEARSON   CO.  V.  E.  H.  STAN- 
TON   CO.      (No.    15457.) 

(Supreme  Court  of  Washington.    June  7, 
1920.) 

En  Banc. 

Appeal  from  Superior  CSurt,  King  (boun- 
ty;   Hugo  E.  Oswald,  Judge. 

On  rehearing.  Former  opinion  adhered  to, 
and  Judgment  reversed  and  cause  remand- 
ed, with  Instructions. 

For  former  opinion,  see  187  Pac  870. 

St^hena  ft  Jack,  of  Spokane,  for  appe- 
lant 

Lee  &  Kimball  and  Ed.  B.  Powell,  all  of 
Spokane,  for  respondent 

PEB  CUBIAM.  Upon  a  rehearing  oi 
banc,  a  majority  of  the  court  adheres  to  the 
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opinion  Iieretofore  filed  herein,  as  reported 
in  187  Pac.  370 ;  and  for  the  reasons  there- 
in stated  the  Judgment  is  reversed,  and  the 
cause  remanded,  with  Instruction  to  enter  a 
judgment  in  favor  of  appellant,  to  the  ef- 
fect tliat  respondent  take  nothing  by  its 
action. 


RORVIK  V. 


NORTH    PAC.   LUMBER 
CO.  et  al. 


(Supreme  Court  of  Oregon.     June  8,  1920.) 

i.  Negligejice  «=s IS— Captain  of  vessel  Injarad 
by  negligence  of  shipper's  empioy^s  helil 
within  proteotion  of  Employers'  Liability  Aot. 

The  captain  of  a  steamship  company's  ves- 
sd,  irbo  was  injured  through  the  negligence  of 
the  employes  of  a  lumber  company  -while  stand- 
ing on  its  wharf  at  a  place  where  his  duties 
of  superintending  the  receiving  and  stowing 
away  of  lumber  required  him  to  be,  sus- 
tained such  relation  to  the  lumber  company 
as  brought  him  within  the  protection  of  the 
Employers'  liability  Act.  (Per  McBride,  C.  J., 
and  Johns,  J.) 

2.  Pleading  $=3433  (8)— Absence  of  allegation 
that  work  of  decedent  involved  risk  held  not 
available  after  verdlot. 

In  an  action  under  the  Employers'  liiabU- 
ity  Act  for  the  death  of  the  captain  of  a  Tea- 
sel who  was  Jiilled  when  the  same  was  being 
loaded  with  lumber  at  defendant  shipper's 
wharf,  the  complaint  after  verdict  held  suffi- 
cient to  bring  the  case  within  the  Employers' 
liability  Act,  despite  objection  that  it  was  not 
averred  that  the  work  decedent  was  engaged  in 
at  the  time  of  the  injury 'involved  a  risk  or 
danger.     (Per  McBride,  C.  J.,  and  Johns,- J.) 

3.  Negligence  «=>I36(I8)— Hazardeus  occupa- 
tien  on  premises  ef  another  employer  held 
question  for  Jury. 

In  an  action  for  the  death  of  the  captain 
of  a  vessel  killed  while  superintending  the  load- 
ing of  the  vessel  with  lumber  at  defendant  ship- 
per's wharf,  whether  his  work  involved  a  risk 
or  danger,  so  as  to  bring  him  within  the  Em- 
ployers' liability  Act,  held,  under  the  evidence, 
a  question  for  tlie  jury.  (Per  McBride,  C.  J., 
and  Johns,  J.) 

4.  Assignments  «s>24(l)— Tort  aetloa  oannot 
be  assigned. 

A  tort  action  cannot  be  assigned.  (Pei 
McBride,  C  J.,  and  Johns,  J.) 

5.  Master  and  servant  «=>369-.^ubrogatlon 
nnder  foreign  compensation  act  held  unen- 
forceable because  contrary  to  law  of  forum. 

The  provision  of  Workmen's  Compensation 
Act  Cal.  for  subrogation  to  the  rights  of  the 
injured  employ^  will  not  be  enforced  in  Ore- 
gon, as,  under  the  law  of  that  state,  a  tort  ac- 
tion is  not  asaignable;  and  hence  the  fact  that 
the  widow  of  the  captain  of  a  vessel,  killed  at 
defendants'  wharf,  presented  a  claim  under  the 
California  act  against  the  owner  of  the  ves- 
sel, a  California  corporation,  the  deceased  be- 
ing a  resident  of  that  state,  will  not  preclude 
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the  widow's  recovery  against  defendants  on  the 
theory  the  owners  of  the  vessel  were  subro- 
gated to  her  rights  against  defendants.  (Per 
McBride,  O.  J.,  and  John's,  J.) 

6.  Master  and  servant  «S3369  —  Resident 
wrongdoer  suable  for  death  of  employ^  domU 
oiled  In  sister  state  allowing  limited  compen- 
sation with  subrogation. 

As  Workmen's  Compensation  Act  Cal.  does 
not  profess  to  make  full  compensation  for 
injury,  but  limits  the  amount  in  case  of  death 
to  $S,000,  the  fact  that  the  widow  of  the  cap- 
tain of  a  vessel  killed  while  superintending 
loading  lumber  at  defendant's  wharf  presented  a 
claim  against  the  owner  of  the  vessel,  a  Cali- 
fornia corporation,  will  not,  where  the  owner 
fails  to  sue  defendant,  preclude  the  widow  from 
suing  defendant  in  Oregon  to  recover  full  com- 
pensation for  the  injury.  (Per  McBride,  C.  J., 
and  Johns,  J.) 

7.  Judgment  €=3815— Where  no  remittitur  filed 
Judgment  appealed  from  Is  not  entitled  to 
faith  and  credit. 

Where  the  Supreme  Court  of  California,  to 
which  an  award  under,  the  Workmen's  Com- 
pensation Act  was  ultimately  appealed,  had  not 
filed  any  remittitur,  the  decision  cannot  be 
treated  as  a  judgment  of  a  foreign  state  en- 
titled to  full  faith  and  credit.  (Per  McBride, 
C.  J.,  and  Johns,  J.) 

8.  Trial  ®=>296(3)— Instruction  on  duty  to  em- 
ployes of  others  under  Employers'  Liability 
Act  approved  In  view  of  explanation. 

In  an  action  for  the  death  of  a  captain  of 
a  vessel  killed  while  superintending  loading 
lumber  at  defendant's  wharf,  an  instruction 
that  if  the  work  defendant  was  doing  involved 
a  public  risk'  or  danger,  and  decedent  was  a 
member  of  the  public,  rightfully  on  the  prem- 
ises when  injured,  and  that  defendant  failed  to 
use  care  which  it  might  have  used,  cannot,  in 
view  of  a  clear  explanation  given  in  another 
instruction,  be  deemed  misleading,  under  the 
Employers'  Liability  Act,  where  there  was  no 
question  as  to  the  right  of  decedent  to  be  at 
the  place  he  was.  (Per 'McBride,  C.  J.,  and 
Johns,  J.) 

9.  Death  ®=995 (2)— Measure  of  damages  for 
husband's  death  defined. 

In  a  widow's  action  under  the  Ehnployers' 
liability  Act  for  death,  an  instruction  that  she 
was  entitled  to  recover  an  amount  equal  to  the 
pecuniary  loss  resulting  to  her,  and  that  the 
value  of  her  husband's  life  was  the  net  amount 
which  he  would  have  saved  from  his  earnings, 
taking  into  consideration  bis  habits  and  expend- 
itures, is  correct.  (Per  McBride,  G.  J.,  and 
Johns,  J.) 

Department  2. 

Appeal  from  Circuit  (Tourt,  Multnomah 
County ;  Robert  Tucker,  Judge. 

Action,  by  A.  Maude  Rorrik  against  the 
North  Pacific  Lumber  Company  and  H.  A. 
Sargent  and  others,  as  receivers.  From  a 
judgment  for  plalutUt,  defendants  appeaL 
Affirmed. 
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This  Is  an  actton  brought  under  the  Oregon 
Employers'  LlablUty  Act  (Laws  1911,  p.  16) 
for  damages  for  the  death  of  O.  P.  Rwvlk. 

The  plaintiff  Is  the  widow  of  deceased. 
The  defendant  corporation  Is  extensively  en- 
gaged in  the  business  of  manufacturing  and 
dealing  In  lumber  in  the  city  of  Portland, 
and  maintains  on  its  premises,  and  adjoining 
the  Willamette  river,  a  docli,  upon  which  It 
stores  its  lumber  for  sale,  and  from  which 
the  lumber  is  transferred  to  vessels  for  ship- 
ment to  ports  on  the  Pacific  and  elsewhere. 

At  the  time  of  the  accident  the  corporation 
was  in  the  hands  of  a  receiver,  one  Henry 
P.  Dutton,  but  he  subsequently  resig^ned,  and 
Sargent,  Hawkins  ft  Bradley  were  appoint- 
ed in  his  place,  and  as  such  are  made  de- 
fendants. 

The  particular  situation  at  the  time  of  the 
accident  is  described  in  the  complaint  as 
follows: 

'■That  on  the  3d  day  of  Anguat,  1916,  the 
said  Henry  P.  Dutton,  as  receiver,  was  conduct- 
ing said  business  as  aforesaid,  and  was  en- 
gaged through  his  servants  and  employes,  in 
hauling  a  quantity  of  lumber  to  the  said  wharf 
of  the  defendant  company,  and  placing  said  lum- 
ber upon  the  said  wharf  in  reach  of  ship's 
taclcle  alongside  said  wharf,  so  that  the  same 
could  be  loaded  upon  the  steamship  Klamath, 
wtdch  was  docked  at  said  wharf;  that  said 
lumber  was  placed  upon  the  cfirs  of  the  said 
defendant  company  hereinbefore  descril>ed, 
wliich  cars  were  drawn  by  a  horse,  a  rope  or 
chain  being  attached  to  the  rear  of  said  cars 
extending  forward  alongside  of  said  cars,  to 
which  the  horse  was  hitched,  the  horse  in  draw- 
ing the  same  passing  alongside  of  the  said 
track  and  the  cars  running  thereon;  that  on 
the  said  3d  day  of  August,  1916,  the  said  0. 
P.  Borvik  was  employed  by  the  owner  of  the 
said  steamship  Klamath,  and  was  in  charge  of 
the  said  steamship,  and  engaged  in  loading  the 
same  at  the  said  wharf  of  the  defendant  com- 
pany with  the  lumber  wtiich  was  being  placed 
by  the  said  receiver  upon  the  said  wharf  ]n 
reach  of  the  ship's  tackle;  that  at  the  place 
where  the  said  steamship  was  being  loaded  and 
the  place  where  the  said  lumber  was  being 
placed  upon  the  wharf  by  the  said  receiver  the 
said  defendant  company  and  its  said  receiver 
maintained  several  of  its  said  railway  tracks, 
which  ran  across  said  wharf  at  right  angles  to 
the  water's  edge  and  to  the  edge  of  the  dock; 
the  floor  of  said  wharf  was  about  eighteen  (18) 
feet  from  the  level  of  the  river;  that  the 
said  receiver  on  the  said  3d  day  of  August, 
1916,  or  shortly  prior  thereto,  had  placed  along- 
side of  one  of  said  traclis  on  said  wharf  a  pile 
of  lumber,  said  lumber  being  piled  parallel  wit;h 
the  said  track  and  to  a  point  within  approxi- 
mately tliirty  inches  of  the  edge  of  the  said 
wharf  next  to  the  water  line;  that  on  the  said 
date  last  mentioned  said  C  P.  Rorvik,  while  in 
the  discharge  of  his  duties  aa  captain  of  the 
said  steamship  Klamath,  and  engaged  in  the 
loadug  of  the  said  steamship  as  aforesaid,  was 
standing  on  said  wharf  adjoining  the  river,  and 
wiiile  the  said  Rorvik  was  standing  as  afore- 
said the  said  receiver  caused  two  of  the  said 
cars  of  the  said  defendant  corporation,  heavily 
loaded  with  lumber,  to  be  drawn  along  the  said 


crack  last  mentioned,  wliich  paralleled  the  said 
pile  of  lumber  beliind  which  the  said  Rorvik 
was  standing;  the  said  cars  were  not  fastened 
together,  and  the  forward  car  was  being  shoved 
forward  by  the  weight  of  the  rear  car  at  the 
rear  end  of  wliich  the  horse  was  attached  as 
aforesaid;  that  the  said  receiver  caused  and 
allowed  the  said  cars  to  be  drawn  along  said 
track  without  providing  any  bralces  or  other 
contrivance  by  which  the  same  could  be  stopped, 
and  to  be  propelled  in  such  a  way  tiiat  when 
the  horse  wliich  was  drawing  them  stopped  the 
said  cars  would  continue  upon  their  journey 
until  they  should  stop  of  their  own  accord; 
that  the  said  cars  and  horse  were  in  charge  of 
only  one  employ^  of  the  said  receiver;  that  the 
said  receiver,  by  his  servants,  negligently  and 
carelessly  piled  the  said  lumber  so  near  to  the 
said  tracli,  and  placed  the  lumber  upon  the 
said  cars  in  such  a  position,  that  when  the 
forward  end  of  the  said  forward  car  reached 
a  point  on  the  said  track  opposite  to  the  said 
pile  of  lumber  upon  the  said  wliarf  a  portion 
of  the  lumber  upon  the  said  forward  car  vio- 
lently and  with  great  force  struck  a  portion 
of  the  said  lumber  piled  upon  the  wharf,  and 
shoved  it  forward,  causing  it  to  strike  the  said 
C.  P.  Rorvili,  by  reason  o£  which  he  was  Icnocked 
off  the  said  wharf,  receiving  therefrom  mortal 
injuries,  from  the  effects  of  which  he  died  on 
August  8,  1916." 

The  acts  and  omissions  of  defendants 
which  the  complaint  sets  forth  as  the  cause 
of  the  accident  are  stated  as  follows: 

"That  the  said  injuries  to  the  said  C.  P. 
Borvik  were  caused  not  through  any  negligence 
or  lack  of  care  on  the  part  of  the  said  Borvik, 
but  solely  through  the  carelessness  and  neg- 
ligence of  the  said  Henry  P.  Dutton,  as  receiv- 
er, and  liis  servants^  and  employes,  in  this: 
that  he  negUgently  and  carelessly  caused  the 
said  cars  to  be  drawn  along  the  said  track  in 
such  a  manner  as  to  strike  the  lumber  piled 
alongside  the  said  track,  and  allowed  the  said 
cars  to  be  used  without  devices  or  appliances 
with  which  to  keep  them  under  control  and 
stop  them,  at  any  given  time,  quicldy  and  ef- 
ficaciously; and  allowed  the  said  cars  to  be  op- 
erated by  means  of  a  horse  pulling  on  a  rope, 
or  similar  contrivance  attached  to  the  rear 
of  the  said  cars,  in  such  a  manner  as  to  al- 
low the  ^orse  to  pass  along  the  side  of  the 
said  track  and  opposite  the  saifi  cars,  and  thus 
draw  the  cars  forward,  and  without  providing 
any  means  for  stopping  the  progress  of  said 
cars  in  the  event  that  the  horse  was  stopped: 
and  by  allowing  the  said  forward  car  to  be 
shoved  forward  by  the  force  and  weight  of  the 
rear  car  without  having  it^  attached  to  the  rear 
car,  and  without  having  any  devices  or  other 
means  for  stopping  it  in  the  event  that  the 
rear  car  should  be  stopped  at  any  time;  and 
by  allowing  the  said  cars  to  be  operated  by  one 
man  walking  along  by  the  side  thereof  driv- 
ing the  horse  pulling  the  same,  wtiich  neces- 
sitated said  man  being  in  such  a  position  be- 
hind the  said  horse  and  near  the  rear  of  the 
said  cars  that  it  was  impossible  for  him  to  see 
the  track  ahead  of  said  car,  or  to  see  the  op- 
posite side  of  said  car,  so  as  to  protect  per- 
sons who  might  rightfully  be  in  such  positions; 
and  by  operating  said  car  as  aforesaid  without 
formulating,    promulgating,    or    enforcing    any 
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rules  or  TeguUtions,  or  proTiding  any  system  | 
of  commumcation  by  meaos  of  signals  or  other- 
wise, 80  as  to  protect  the  public  from  injury 
by  the  said  cars  as  they  were  being  shoved 
forward  in  advance  of  the  operator  along  said 
track ;  and  by  operating  said  cars  with  one  man 
only,  instead  of  providing  a  sufficient  number 
of  men  to  enable  the  operator  to  keep  a  watch 
ahead  of  the  said  cars,  so  as  to  avoid  eollisions 
with  obstacles  upon  or  near  the  track  or  with 
persons  who  might  rightfully  be  in  front  of 
said  cars;  and  by  piling  the  said  lumber  along- 
side the  said  track  in  such  proximity  to  said 
track  that  the  said  loaded  cars  were  unable  to 
pass  the  same  without  striking  it;  and  by  load- 
ing the  said  cars  in  such  a  manner  as  to  al- 
low the  lumber  placed  thereon  to  strike  the 
■aid  lumber  piled  alongside  the  said  track; 
and  by  failure  to  exercise  such  care  and  pre- 
caution, which  it  was  entirely  practicable  to 
use,  to  prevent  the  car  of  lumber  passing 
along  said  track  from  striking  the  said  lumber 
placed  alongside  the  track." 

Tbere  were  other  allegations  showins  bow 
the  defects  and  omissions  above  set  forth 
could  have  been  remedied  without  Impairing 
the  usefulness  of  the  agencies  used  by  de- 
fendant In  loading  the  vessel. 

The  answer  denied  the  material  allegations 
of  the  complaint;  pleaded  negligence  on  the 
part  of  plalntln's  Intestate  as  the  cause  of 
the  Injuiy;  and,  by  way  of  affirmative  de- 
fense, set  forth  the  contents  of  chapter  176  of 
the  Laws  of  the  state  of  California  for  the 
year  1913,  .known  as  the  "Workmen's  Ck>mpen- 
satlon.  Insurance  and  Safety  Act,"  and  cer- 
tain amendments  thereto,  adopted  In  1915, 
and  designated  as  chapters  541,  607,  and  662. 
The  plea  Is  too  long  to  be  inserted  here,  but 
will  be  further  elaborated  In  the  opinion. 

It  was  then  alleged  that  on  the  27th  day 
of  October,  1916,  plaintifi:  duly  presented  her 
claim  to  the  Industrial  Accident  Commission, 
created  by  this  act,  against  the  Klamath 
Steamship  Company,  a  California  corpora- 
tion and  owner  of  the  steamship  Klamath, 
of  which  deceased  was  captain,  and  being 
the  vessel  which  was  being  loaded  when  the 
accident  occurred,  said  claim  being  for  com- 
pensation to  plalntin:  for  the  death  of  her 
husband  by  reason  of  said  accident. 

The  answer  alleged  that  the  Klamath 
Steamship  Company  answered  said  claim, 
and  that  thereby  Issues  were  made  up  as  re- 
quired In  such  cases,  and  that  thereafter  a 
hearing  was  had,  and  on  the  30th  day  of 
January,  1917,  findings  and  an  award  were 
made  in  favor  of  plaintiff  and  against  said 
steamship  company ;  that  thereupon  the  said 
company  caused  the  said  proceedings  to  be 
reviewed  upon  certiorari  in  the  Supreme 
Court  of  the  state  of  California,  and  upon 
the  hearing  tbere  the  findings  and  award  of 
the  Industrial  Accident  Commission  were  In 
all  tbings  upheld  and  sustained,  and  are  in 
full  force  and  effect;  that  by  virtue  of  the 
laws  of  California  the  liability  for  cooipensa- 
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tloa  provided  by  said  Workmen's  Compensa- 
tion Act  was  in  lieu  of  any  other  liability 
whatever  to  any  person,  and  that  the  mak- 
ing of  a  lawful  claim  imder  said  act  operat- 
ed as  an  assignment  to  the  employer  of  any 
right  to  recover  damages  which  the  injured 
employe,  his  representatives  or  dependents, 
liad  against  any  other  party  for  such  death, 
and  the  employer  was  thereby  subrogated  to 
the  rights  of  such  party,  and  that  by  the 
making  of  such  claim  against  an  employer 
before  the  Industrial  Accident  Commission 
such  claimant  surrendered  up  and  canceled 
his  right  to  make  any  claim  against  any 
other  person  on  account  of  the  death  of  such 
employ^ ;  that  decedent  was  injured  and  died 
in  Portland,  Or.;  that  at  the  time  of  his 
death  both  he  and  the  Klamath  Steamship 
Company  were  residents  of  the  state  of  Cali- 
fornia, and  that  his  contract  of  employment 
was  made  in  the  state  of  California. 

Plaintiff  replied,  putting  In  issue  all  the 
new  matter  alleged  In  the  answer,  except 
that  by  affirmative  allegations  she  admitted 
the  proceedings  before  the  Industrial  Acci- 
dent Commission,  the  affirmance  of  its  pro- 
ceedings before  the  Supreme  Court,  bnt  al- 
leged ibat  upon  the  petition  for  certiorari  the 
proceedings  upon  the  award  were  stayed  dur- 
ing the  pendency  of  the  review;  that  the 
laws  of  California  provide  that  a  litigant 
shall  have  90  days  from  the  rendition  of  a 
decision  by  the  Supreme  Court  of  that  state 
to  apply  for  a  writ  of  error  to  the  Supreme 
Court  ef  the  United  States,  and  plaintiff  al- 
leges, hpon  information  and  belief,  that  the 
Klamath  Steamship  Company  will  apply  for 
said  writ;  that  the  award  of  the  Accident 
Commission  is  still  stayed,  and  tlrnt  plaintiff 
is  not  entitled  to  recover  thereon  or  have  the 
same  made  effective. 

Plaintiff  filed  a  suppliemental  complaint, 
setting  up  the  proceedings  before  the  Indus- 
trial Accident  Commission  and  the  Supreme 
Court,  and  alleging  that  since  the  filing  of 
her  tomplaint,  and  since  the  decision  of  the 
Supreme  Court  of  California,  the  Klsmath 
Steamship  Company  had  finally  and  in  vrrlt- 
ing  reassigned  any  claim  which  it  had  by 
reason  of  the  subrogation  claimed  In  defend- 
ants' answer  to  plaintiff,  and  that  by  virtue 
of  such  assignment  plaintiff  is  now  the  own- 
er of  any  claim  which  said  company  may 
have  had  against  defendants. 

The  supplemental  complaint  being  put  in 
issue  by  an  appropriate  answer  and  reply 
thereto,  the  cause  came  to  trial,  wherein 
plaintiff  had  a  verdict  and  judgment  for  $12,- 
500,  from  which  defendants  appeal.  The  al- 
leged errors  are  set  forth  in  the  opinion. 

S.  C.  Spencer,  of  Portland  (Emmons  & 
Webster  and  Wilbur,  Spencer,  Beckett  & 
Howell,  all  of  Portland,  on  the  brief),  for  ap- 
pellants. 
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Homer  D.  Angell,  of  Portland  (Ira  S.  Ltl- 
Uck,  of  San  Francisco,  Cal.,  and  AngeU  ft 
Flsber,  of  Portland,  on  tlie  brief),  for  re- 

Bpondent 

McBBIDE,  G.  3.  (after  stating  the  facts  as 
above).  This  case  presents  many  Intricate 
propositions,  and  for  that  reason  we  have  giv- 
en a  more  than  osnally  extended  statement 
of  the  contentions  of  the  parties  as  they  ap- 
pear from  the  pleadings. 

[1]  It  Is  first  contended  that  plaintiff  can- 
not recover  under  the  Employers'  Liability 
Law  of  this  state,  because  neither  the  com- 
plaint nor  the  evidence  show  that  the  deceas- 
ed was  an  employe  of  defendant,  or  that  he 
sustained  to  it  any  such  relation  as  brings 
him  within  the  terms  of  such  act.  The  com- 
plahit  and  the  tmcontradlcted  testimony  dis- 
close the  following  facts: 

The  evidence  indicates  that  at  the  time  the 
accident  occurred  the  deceased  was  captain 
of  the  steamship  Klamath,  and  an  employe 
of  the  Klamath  Steamship  Company,  a  Cali- 
fornia company,  and  that  the  ship,  at  the 
time  of  the  accident,  was  taking  on  a  load 
of  timber  being  shipped  by  defendants;  the 
lumber  was  being  delivered  entirely  by  the 
employes  of  the  receiver.  Neither  the  dece- 
dent nor  any  employ^  of  the  steamship 
Klamath  had  any  part  therein.  But  the  em- 
ployes of  the  Klamath  Steamship  Company 
were  obliged  to  be  about  the  work  carried 
on  by  the  receivers  in  order  to  receive  the 
lumber  as  It  was  delivered  by  the  receivers. 
The  two  sets  of  employes  in  their  work  Inter- 
mingled. The  contract  of  sale  provided  that 
the  lumber  should  be  placed  on  the  wharf 
within  reach  of  the  ship's  tackle  by  the  seller. 
When  the  lumber  was  delivered  and  placed 
In  reach  of  the  ship's  tackle  by  the  receivers, 
the  duties  of  the  employes  of  the  steamship 
began,  namely,  to  load  the  lumber  on  the 
ship.  The  employes  of  the  steamship  took 
up  the  work  where  the  receivers  stopped.  In 
fact,  as  the  cars  loaded  with  lumber  were 
placed  on  the  wharf  In  read)  of  the  ship's 
tackle;  the  servants  of  the  steamship  would, 
by  means  of  the  slings  and  tackle,  remove  the 
lumber  from  the  cars  into  the  hold  of  the 
ship.  The  employes  of  the  receivers  and 
the  employes  of  the  steamship,  including  the 
steamship's  employe  the  decedent,  thus  met 
on  common  ground,  and  both,  by  the  necessi- 
ties of  their  duties,  were  obliged  to  work  on 
the  wharf,  on  and  about  the  tracks,  and 
atound  the  machinery  where  the  operations 
were  being  carried  on. 

The  only  evidence  Introduced  tended  to 
show  that  deceased  was  standing  on  the  edge 
of  the  wharf  in  a  place  where  the  convenient 
and  proper  execution  of  bis  duties'  required 
him  to  be,  and  there  is  nothing  to  indicate 
that  he  was  negligent  in  any  particular,  or 
that  any  other  place  would  have  been  safer, 
consistently  with  the  performance  of  those 


duties.  In  other  words,  as  the  employe  of  the 
Klamath  Steamship  Company  he  was  in  the 
place  where  his  duties  required  him,  engaged 
in  the  labor  of  receiving  and  stowing  away, 
or  superintending  the  receiving  and  stowing 
away,  of  the  lumber  brought  to  the  edge  of 
defendants'  wharf,  and  in  reach  of  the  tackle 
of  the  steamship  company. 

In  view  of  the  able  and  exhaustive  analysis 
of  onr  Employers'  Liability  Act  by  Mr.  Jus- 
tice Harris  in  Turnidge  v.  Thompson,  89  Or. 
637,  175  Pac.  281,  which  covers  every  phase 
of  the  question. as  to  the  persons  who  are 
within  or  without  the  act,  we  deem  any  at- 
tempt at  further  analysis  0|r  distinction  un> 
necessary.  From  the  lucid  Interpretation  In 
that  case  and  in  other  cases  hereafter  men- 
tioned, we  deduce  the  rule  that  the  Employ- 
ers' Liability  Act  does  not  extend  to  the  pro- 
tection of  the  general  public  as  such,  "but 
that  it  does  extend  its  protection  to  employes 
of  the  particular  person  owning  or  operating 
dangerous  machinery  or  engaged  in  hazar- 
dons  employments,  and  to  other  persons  or 
employes  of  other  corporations  whose  lawful 
dnties  require  them  to  be  or  work  about  such 
machinery,  or  expose  themselves  to  the  haz- 
ards of  the  machinery  or  appliances  in  use 
by  the  owner  thereof. 

Such,  when  considered  with  reference  to 
the  case  then  in  hand,  was  the  holding  In 
Clayton  v.  Enterprise  Electric  Co.,  82  Or.  149, 
161  Pac.  411,  which,  with  the  limitation  giv- 
en above,  is  approved  in  Tumldge  v.  Thomp- 
son, supra.  See,  also,  Morgan  v.  Bross,  64  Or. 
63,  129  Pac.  118;  Cauldwell  v.  Bingham  ft 
Shelley  Co.,  84  Or.  257,  155  Pac.  190, 163  Pac. 
827. 

From  these  authorities  we  conclude  that  If 
the  other  elements  authorizing  recovery  are 
present  the  deceased  was  a  member  of  that 
class  on  behalf  of  which  a  recovery  la  author- 
ized by  the  act. 

[2,3]  It  is  urged  that  "plaintiff  does  not 
allege  or  prove  that  the  work  decedent  was 
engaged  in  at  the  time  he  was  injured  In- 
volved a  risk  or  danger,  and  therefore  she 
cannot  maintain  this  action."  While  the 
complaint  is  not  so  definite  in  this  respect  as 
the  rules  of  good  pleading  would  seem  to  re- 
quire, yet,  taken  as  a  whole,  we  think  it  la 
sufllclent  After  stating  in  detail  the  busi- 
ness the  receivers  were  engaged  In,  Including 
the  operation  of  railway  tracks  and  machines 
for  transporting  the  lumber  from  the  mill  to 
the  wharf,  and  stating  that  such  transporta- 
tion was  by  means  of  cars  placed  upon  said 
tracks  and  drawn  by  horses,  one  paragraph 
of  the  complaint  states  that  "such  business 
was  a  work  Involving  risk  and  danger  to  the 
public." 

The  paragraphs  quoted  in  the  statement 
give  in  great  detail  the  manner  in  which  the 
work  of  loading  was  carried  on;  point  out 
Its  dofocts  and  omissions,  and  how  they 
might  have  been  remedied  or  avoided;    and 
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the  abstract  abowa  no  denrarrer  or  objection 
to  the  pleading  before  trial,  and  the  cule  was 
tried  apparently  upon  the  theory  that  It  waa 
anffldent  Under  the  dxomnstancea  we  think 
tlie  pleading  was  anfflctent.  Thla  being  the 
caae,  the  question  as  to  whether  the  work  waa 
baaardona,  or  in  fact  InTolved  risk  or  danger, 
became  a  qneatloa  for  the  Jury.  Wolsifler  t. 
BechiU,  76  Or.  516,  146  Pae.  518,  149  Pac 
633:  Yovorlch  t.  Falla  aty  U>r.  Co.,  76  Or. 
686,  140  Pac.  941.  There  was  eridence  from 
which  the  Jury  had  a  right  to  infer  that  the 
work  was  haaardom,  esiweially  In  the  man- 
ner  and  with  the  appUancea  with  which  it 
was  proaeented. 

[4,  i]  The  next  aastgniaent  of  error  is  baa- 
ed upon  the  failure  of  the  court  to  grant 
plaintUTs  motion  for  a  nonsuit  and  directed 
verdict,  aqd  for  Judgment  on  the  pleadings 
baaed  upon  the  assumption  that  by  present- 
ing a  claim  against  the  Klamath  Steamship 
Company  for  indemnity  for  her  husband's 
death,  under  what  la  known  aa  the  Work- 
men's Compensation,  Insurance  and  Safety 
Act,  plaintiff  dlyested  herself  of  any  right  to 
bring  an  action  against  the  defendants  under 
our  Employers'  Liability  Law. 

Those  sections  of  the  California  Act  which 
are  suivosed  to  bear  upon  this  contention  are 
found  in  chapter  176  of  the  statutes  of  Cali- 
fornia for  1913,  as  amended  by  chapters  541, 
60T,  and  662,  Laws  of  1916,  and  are  as  fol- 
lows: 

"Sec  12.  (a)  Liability  for  the  compensation 
provided  l>y  this  act,  in  lien  of  any  other  lia- 
bility whataoeTer  to  any  person,  shall,  without 
regard  to  negligence,  exist  against  an  em- 
ployer for  any  personal  injury  sustained  by  bis 
employte  arising  oat  -of  and  in  the  course  of 
the  empIoymcBt  and  for  the  death  of  any  such 
employ^  if  the  hijury  shall  proximately  cause 
death  in  those  cases  where  the  following  con- 
ditions of  compensation  concur:" 

"Sec  73.  (a)  All  proceedings  for  the  recov- 
ery of  compensation,  or  concerning  any  right 
or  liability  arising  out  of  or  incidental  there- 
to, or  for  the  enforcement  against  the  employ- 
er or  an  insurance  carrier  of  any  liability  for 
compensation  imposed  upon  turn  by  this  act  in 
favor  of  the  injured  employe,  his  dependents 
or  any  third  person,  or  for  the  determination  of 
any  question  as  to  the  distribution  of  com- 
pensation among  dependents  or  other  persons 
or  for  the  determination  of  any  question  as 
to  who  are  dependents  of  any  deceased  em- 
pIoy6,  or  what  persons  are  entitled  to  any  ben- 
efit under  tbe  compensation  provisionB  of  this 
Act,  or  for  obtaining  any  order  which  by  this 
act  the  commiBsion  is  authorized  to  make,  shall 
be  instituted  before  the  commission,  and  not 
elsewhere,  except  as  otherwise  in  this  act  pro- 
vided, and  the  commission  is  hereby  vested  with 
fnll  power,  authority  and  jurisdiction  to  try 
and  finally  determine  all  sncb  matters,  siJbject 
only  to  the  review  by  the  courts  in  this  act 
specified  and  in  the  manner  and  within  the  time 
in  this  act  prorided." 

"^ea.  The  commission  shall  have  jurisdiction 
over  all  controversies  arising  out  of  injuries 
suffered  without  the  territorial  limits  of  tliis 
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state  in  those  cases  where  the  injured  employ^ 
is  a  resident  of  this  state  at  the  time  of  the  . 
injury  and  the  contract  of  hire  was  made  in 
this  state,  and  any  such  employe  or  his  depend- 
ents  shall  be  entitled  to  the  compensation  or 
death  benefits  provided  by  this  act."  . 

"Sec.  31.  The  making  of  a  lawful  claim 
against  an  employer  for  compensation  under 
this  act  for  the  injury  or  death  of  his  employe, 
shall  operate  as  an  assignment  to  the  employer 
of  any  right  to  recover  damages  which  the 
injured  employ^,  or  liis  personal  represents* 
tive,  or  other  person,  may  have  against  any 
other  party  for  such  injury  or  death,  and  such 
employer  shall  be  subrogated  to  any  such  right 
and  may  enforce  in  his  own  name  the  legal 
liability  of  such  other  party.  The  amount  of 
compensation  paid  by  the  employer  or  the 
amount  of  Compensation  to  which  the  injured 
employ^  or  his  dependents  is  entitled  sball  not 
be  admissible  in  evidence  in  any  action  brought 
to  recover  damages,  but  any  amount  collected 
by  the  employer,  under  the  provisions  of  this 
section,  in  excess  of  the  amount  paid  by  the 
employer,  or  for  which  he  is  liable,  shall  be 
held  by  him  for  the  benefit  of  the  injured 
employ^  or  other  person  entitled." 

Whether  or  not  the  legislative  authority 
of  the  state,  of  California  extends  to  provld-  ' 
ing  for  compensation  for  an  Injury  inflicted 
by  one  citizeo  of  that  state  upon  another 
citizen,  even  when  the  injury  occurs  outside 
the  territorial  limits  of  the  state,  need  not 
be  discussed  or  questioned.  Neither  is  it 
necessary  to  discuss  the  effect  of  such  an 
assignment  or  subrogation  by  operation  of 
law,  as  Is  provided  tor  In  the  section  last 
quoted,  where  the  cause  of  action  to  which 
the  subrogation  is  intoided  to  apply  arose  or 
Is  suable  in  the  state. 

But  In  this  case  a  different  question  arises. 
The  accident  and  death  occurred  in  this 
state,  and  the  defendants  are  receivers  of  a 
corporation  located  in  this  state.  As  a  corr 
poratlon  resident  in  this  state  Is  suable  here 
only,  they  are  In  fact  sued  here.  In  this 
state  a  right  of  action  for  tort  is  not  assign- 
able. PlalntiS,  who  was  a  resident  of  Cali- 
fornia, could  not  have  gone  to  California  and 
made  an  assignment  of  an  interest  in  her 
claim  for  damages  against  defendants  to  a 
resident  of  that  state,  or  to  the  Klamath 
Steamship  Company,  which  could  have  au- 
thorized it  to  bring  an  action  In  our  courts 
to  recover  damages  for  the  death  of  Captain 
Rorvik.  Such  an  action  would  be  contrary 
to  the  policy  of  our  laws  and  against  the  de- 
cisions of  our  courts.  While  courts,  as  a 
matter  of  comity,  will  usually  enforce  a  right 
arising  out  of  a  statute  of  another  states 
they  will  not  do  so  where  the  statute  infring- 
es upon  the  law  of  the  forum.  5  B.  G.  Ia  t 
8,  and  cases  there  cited. 

It  la  conceded  that  the  statute  of  Califor- 
nia can  give  the  Klamath  Steamship  Com- 
pany no  higher  or  greater  right  than  it  could 
have  obtained  by  private  contract  with  plain- 
tiff, and  that  could  never  have  gone  to  the 
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extent  of  authorizing  It  to  sae  In  Its  own 
.  name  In  our  courts  on  account  of  a  tort  com- 
mitted to  the  damage  of  plaintiff.  It  may 
also  be  noticed  that  plaintiff  is  not  divested 
by  the  California  statute  of  all  Interest  In  her 
Claim,  but  the  employer  Is  only  allowed  to  re- 
tain an  amount  sufficient  to  reimburse  itself 
for  the  amount  which  it  has  paid,  or  Is  liable 
to  pay,  as  compensation,  and  Is  required  to 
pay  the  overplus,  if  any,  to  plaintiff. 

[6]  The  California  act  does  not  profess  to 
make  full  compensation  for  the  injury,  but 
limits  the  amount  to  be  allowed  to  the  sum 
of  $5,000.  Between  the  employer  and  em- 
ploye this  sum  Is  the  limit  of  the  recovery, 
but  this  fact  does  not  bar  a  recovery  against 
the  actual  wrongdoer  to  the  full  extent  of 
the  injury  suffered.  With  such  an  Interest 
in  the  case  we  are  of  the  opinion  that  plain- 
tiff would,  in  any  event,  be  entitled  to  sue  in 
her  own  name  in  our  conrts  in  case  the 
Klamath  Steamship  Company  should  fail  to 
do  so,  even  if  we  gave,  which  we  do  not,  full 
effect  to  the  subrogation  provided  for  by  the 
California  statute. 

The  views  above  expressed  render  un- 
necessary any  discussion  as  to  the  suffi- 
ciency of  the  supplemental  complaint  filed  by 
plaintiff,  or  the  validity  of  the  evidence  offer- 
ed in  support  of  It  Neither  is  it  necessary 
to  discuss  the  validity  of  plaintiff's  claim 
against  the  Klamath  Steamship  Company  be- 
yond saying  that,  in  view  of  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  case  of  8.  P.  Co.  v.  Jensen,  244  U.  S.  205, 
37  Sup,  Ct  624,  61  L.  Ed.  1086,  L.  B.  A. 
1918C,  451,  Ann.  Cas.  1917E,  900,  it  seems 
clear  that  the  Indnstrlal  Accident  Commis- 
sion of  California  had  no  Jurisdiction  to  en- 
tertain plaintiff's  claim  against  the  steamship 
company,  and  that  if  that  company  has  fail- 
ed to  prosecute  an  appeal  to  the  Supreme 
Court  of  the  United  States,  or  has  Ipst  that 
privilege  by  sleeping  upon  its  rights,  it  has 
been  guilty  of  such  laches  as  would  probably 
preclude  it  from  recovering  from  these  de- 
fendants. 

Since  the  original  draft  of  this  opinion  was 
prepared  we  have  received  the  advance  sheets 
containing  'the  opinion  of  the  United  States 
Supreme  Court  in  the  case  of  Knickerbocker 
Ice  Co.,  Plaintiff  in  Error,  v.  Idllian  E.  Stew- 
art, Defendant,  252  U.  S.  ,  40  Sup.  Ct. 

438,  64  L.  Ed ,  decided  May  17,  1920,  In 

which  it  is  held  that  even  Congress  cannot 
constitutionally  authorize  a  state  industrial 
accident  commission  to  take  cognizance  of 
marine  torts;  thus  settling  the  question  In 
accordance  with  the  views  above  expressed. 

[7]  It  may  be  added  that  there  Is  no  evi- 
dence that  there  has  ever  been  any  remittitur 
from  the  Supreme  Court  of  California  to 
the  lower  court  in  the  matter,  or  any  pro- 
ceeding taken  which  establishes  the  decision 
of  the  California  Supreme  Court  as  a  final 
Judgment  so  as  to  bring  it  within  the  "full 
faith  and  credit"  clause  of  the  Constitution. 


In  any  case  these  defendants  are  not  liable 
to  be  harassed  by  another  action  after  the 
present  suit  Is  disposed  of.  Beyond  that 
contingency  It  is  a  matter  of  no  consequence 
to  defendants  whether  the  action  is  brought 
by  plaintiff  or  by  the  steamship  company. 

It  will  be  noticed  that  the  alleged  award 
by  the  California  Industrial  Accident  Com- 
mission Is  not  pleaded  by  way  of  mitigation 
or  reduction  of  damages,  but  as  a  bar  to  this 
action.  As  such  it  Is  Ineffective.  Defend- 
ants' motions  for  abatem^ent,  nonsuit,  and 
directed  verdict  were,  therefore,  properly 
overruled. 

[8]  Defendants  except  to  the  giving  of  the 
following  instruction: 

"If  you  find  from  a  preponderance  of  the 
evidence  that  the  work  that  the  receiver  was 
doing  was  one  involving  a  risk  or -danger  to 
the  public  and  that  the  decedent  was  a  mem- 
ber of  the  public  and  rightfully  upon  the  prem- 
ises where  and  when  he  was  injured,  and  that 
the  receiver  failed  to  nse  any  one  or  more  of 
such  devices,  care,  and  precaution  which  it  was 
practicable  to  use  for  the  protection  and  safety 
of  life  and  limb,  and  that  such  failure  was  in 
one  or  more  of  the  particulars  as  alleged  by 
the  plaintiff,  and  that  by  the  use  thereof  the 
efficiency  of  the  structure,  machine,  or  other 
apparatus  or  device  said  receiver  was  using 
would  have  l>een  preserved,  and  tiiat  by  rea- 
son of  such  failure,  tlie  same  being  the  proxi- 
mate cause  of  the  accident,  that  the  decedent 
received  the  injuries  which  caused  Ills  deatli,  in 
that  event  the  plaintiff  would  be  entitled  to 
recover." 

The  argument  in  support  of  appellants' 
contention  is  stated  as  follows: 

"Whatever  duty  the  defendants  owed  Captain 
Borvik  was  not  a  duty  they  owed  to  him  as  a 
member  of  the  public.  Captain  Borvik  docked 
the  steamship  Klamath '  at  our  dock  for  the 
purpose  of  loading  it  with  lumber  we  had  sold 
to  be  loaded  on  that  steamship,  and  thereby 
there  arose  certain  legal  duties  that  the  de- 
fendant owed  to  the  deceased,  but  all  those  le- 
gal duties  were  and  are  well  defined  by  laws 
other  than  the  duties  laid  down  by  onr  Employ- 
ers' Liability  Act.  The  act  did  not  add  to 
or  take  away  any  of  these  duties. 

"By  this  instruction  the  jury  were  told  that 
the  plaintiff  could  recover  if  decedent  was  a 
member  of  the  public  as  such,  and  if  the  work 
the  receiver  was  doing  was  one  involving  a 
risk  or  danger  to  the  public  as  such,  if  the 
decedent  was  rightfully  upon  the  premises,  etc. 
The  vice  of  this  instruction  lies  in  the  fact  that 
the  Employers'  Liability  Act  does  not  embrace 
the  public  as  such,  and  the  Instruction  states 
that  it  does." 

The  argument  proceeds  upon  the  theory 
that  this  action  Is  based  upon  the  proposition 
that  deceased  was  a  mere  member  of  the 
public  without  any  duties  which  required  Ills 
presence  at  the  place  where  he  was  injured, 
and  In  contiguity  to  the  machinery  and 
apparatus  employed  in  loading  the  vessel, 
whereas  the  complaint,  taken  as  a  whole,  and 
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the  uncontradicted  testimony,  Bhow  that  de- 
ceased was  neccBsarlly  In  the  position  he 
occupied  and  engaged  with  defendants'  em- 
ployes In  loading  the  veesel.  It  la  true  that 
the  duties  of  the  deceased  and  the  employes 
of  the  steamship  company  began  where  the 
actual  physical  labor  of  defendants'  em- 
ployes left  off,  but  no  link  In  the  chain  was 
broken;  the  loading  was  a  continuous  work, 
and  could  not  be  otherwise ;  the  lumber  was 
pot  upon  the  sUngs  extending  from  the  vessel 
by  defendants'  employes,  and  from  that  posi- 
tion moved  aboard  by  machinery  operated  by 
the  employes  of  the  steamship  company.  The 
vessel  could  not  be  loaded  In  any  other  man- 
ner, and  while  deceased  wbb  In  one  sense  a 
"member  of  the  public,"  In  another  he  was  an 
employe  engaged  in  working  about  or  In  the 
vldnlty  of  machinery  found  by  the  jury  to  be 
dangerous,  which  brings  the  case  squarely 
within  the  rule  announced  In  Clayton  v.  En- 
terprise Electric  Co.,  supra. 

If  there  existed  a  controversy  as  to  the 
sarronndings  or  the  reason  for  the  decedent's 
presence  on  the  wharf,  or  his  relation  to  the 
subject-raatter,  the  instruction  objected  to 
might  have  had  a  tendency  to  mislead  the 
Jury ;  but,  In  view  of  the  evidence  actually 
given,  it  tended  to  narrow,  rather  than  ex- 
tend, the  limit  of  defendants'  liability. 

In  a  subsequent  instruction  Judge  Tucker 
explained  what  he  meant  by  the  term,  "a 
member  of  the  public,"  In  the  following  lan- 
guage: 

'^D  this  connection  I  instruct  yon  that  if  you 
find  the  decedent,  at  the  time  he  received  the 
alleged  injuries,  was  upon  the  wharf  of  the 
North  Pacific  Iiumber  Company,  defendant, 
and  waa  in  charga  of  the  loading  of  the  steam- 
ship Klamath,  either  upon  the  express  or  im- 
plied invitation  of  the  receiver,  and  that  as 
captain  of  the  said  steamship  hi*  duties  in  re- 
spect thereto  required  that  he  be  upon  the 
wharf,  tlutt  in  that  event  be  was  a  member  of 
the  public,  and  as  such  was  entitled  to  what- 
ever protection  the  law  provides  for  the  pub- 
lic. Or  if  yon  find  that  the  decedent  was  in 
charge  of  the  loading  of  the  vessel,  and  that 
the  vessel  was  being  loaded  at  the  said  wharf 
at  the  express  or  implied  invitation  of  the  re- 
ceiver, that  by  reason  thereof  the  decedent  was 
entitled  to  go  upon  the  wharf  if  it  was  reasona- 
bly necessary  for  him  so  to  do  in  order  to  su- 
perintend the  loading  of  the  vessel,  and  while 
opon  the  wharf  under  such  conditions  he  was 
a  member  of  the  public,  he  was,  as  a  matter 
of  law,  rightfully  upon  the  wharf. 

"The  defendants  in  their  answer  claim,  in 
effect,  that  it  was  not  necessary  for  the  dece- 
dent, the  captain  of  the  ship,  in  the  discharge 
of  any  of.  bis  duties  at  the  time  he  was  hurt, 
to  stand  in  front  of  tbe  pile  of  lumber  which 
was  piled  close  to  the  edge  of  this  dock,  and 
that  be  received  the  injuries  that  resulted  in 
his  death  from  bis  own  carelessness  and  neg- 
ligence in  standing  in  this  narrow  place.  And 
if  yon  believe,  gentlemen  of  the  jury,  from  a 
preponderance  of  the  evidence  in  this  case, 
that  the  duties  of  tbe  captain  did  not  require 
bim  to  stand  in  this  narrow  place,  and  yon 
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further  find  that  it  was  carelessness  and  neg- 
ligence on  his  part  to  stand  in  this  place  when 
there  were  other  places  upon  tbe  dock  that 
he  could  have  stood  with  safety,  and  you  believe 
from  a  preponderance  of  the  evidence  that  he 
sustained  his  "injury,  which  resulted  in  his 
death,  because  of  his  own  carelessness  and  neg- 
ligence, and  that  there  was  not  any  negligence 
on  the  part  of  the  defendants  contributing  to 
the  injury,  then  your  verdict  should  be  in  fa- 
vor of  the  defendants." 

In  view  of  this  explanation  tbe  instruction 
objected  to  was  not  misleading,  any  tendency 
in  that  direction  being  obviated  by  the  clear 
explanation  given  in  tbe  succeeding  part  of 
the  charge  last  above  quoted,  which  la  fairly 
within  the  rule  announced  In  Clayton  v.  En- 
terprise Electric  Co.,  supra. 

Several  other  objections  to  instructions  are 
specified,  but  they  all  find  their  basis  in  the 
theory  of  the  nonapplicability  of  the  work- 
men's compensation  law  to  the  circumstances 
of  tbe  case  at  bar,  or  to  the  ruling  of  the 
court  as  to  the  effect  of  the  claim  and  award 
under  the  provisions  of  the  California  Com- 
poisatlon  Act  If  the  writer  Is  wrong  in  bis 
views  as  to  the  force  and  effect  of  either  of 
these,  then  the  court  below  was  wrong,  and 
this  opinion  is  not  the  law.  As  we  view  the 
law,  the  objections  are  not  well  taken. 

[•]  The  last  objection  is  to  an  Instruction 
upon  the  measure  of  damages,  which  is  as 
follows  : 

"If  you  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  is  entitled  to  recover 
in  this  case,  it  will  then  become  your  duty  to 
consider  and  assess  her  damages.  In  deter- 
mining tbe  amount  of  tbe  damages,  you  are 
instructed  that  if  she  is  entitled  to  recover  she 
is  entitled  to  damages  equal  to  the  pecuniary 
loss  resulting  to  her  from  the  death  of  her 
husband.  The  value  of  tbe  decedent's  life  is 
the  net  amount  which  the  decedent  would  have 
saved  from  his  earnings  by  bis  skill  and  bodily 
labor  in  his  calling  during  the  residue  of  his 
life,  had  he  survived,  taking  into  consideration, 
from  the  evidence  submitted,  bis  age,  health, 
ability,  habits  of  industry  and  sobriety,  and 
mental  and  physical  skill  so  far  as  they  affect 
his  capacity  for  earning  money  by  rendering 
service  to  others  or  accumulating  property. 
All  this  must  depend  upon  the  evidence  that 
has  been  produced  before  you  on  that  sub- 
ject The  amount  of  damages,  however,  shall 
not  exceed  that  asked  for  in  the  complaint" 

We  see  nothing  wrong  In  this  instruction. 
The  plaintiff  was  decedent's  wife  and  only 
heir.  Her  damages  would  be  an  amount 
equal  to  the  pecuniary  loss  resulting  to  her 
from  the  death  of  her  husband,  and  that 
amount  would  be  such  a  sum  as  be  probably 
would  have  accumulated  if  he  had  been  per- 
mitted to  live  to  the  limit  of  his  life  ex- 
pectancy. There  is  no  absolute  method  of 
computing  the  damages  in  a  case  of  this  kind. 
It  would  be  within  the  bounds  of  speculation 
to  imagine  that  in  spite  of  health  conditions 
and  habits,  both  shown  to  have  been  good. 
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tbeie  was  a  possibility  tbat  he  might  die 
sooner  than  the  life  expectancy  tables  Indi- 
cated, by  some  accident  on  land  or  sea  and 
incident  to  Ids  profession,  or  tliat  bis  ac- 
cumulations might  be  swept  away  by  bad 
investments,  leaving  him  to  die  a  pauper,  or 
that  plaintiff  might  have  died  before  him,  or 
any  one  of  many  possible  contingencies.  The 
rule  adopted  by  the  court  was  one  more  like- 
ly to  work  out  justly  in  practice  than  any 
other  that  can  be  formulated,  and  is  sanc- 
tioned by  authority.  McClaugherty  v.  Rogue 
River  Electric  Co.,  73  Or.  136,  140  Pac.  64, 
144  Pac.  509. 

This  has  been  an  exceedingly  Interesting 
and  difficult  case.  The  facts  are  scarcely  con- 
tested, but  the  questions  of  law  Involved  are 
intricate,  and  their  examination  has  con- 
sumed much  time  and  labor;  but,  after  a 
thorough  consideration  of  them,  we  feel  as- 
sured that  no  mistake  has  been  made  to  the 
prejudice  of  defendants,  and  the  judgment  of 
the  lower  court  will  therefore  be  affirmed- 

JOHNS,  J.,  concurs. 

BEAN  and  BENNETT,  JJ.,  ooacor  in  re- 
mit 


STATE  ex  rel.  BLOOM  v.  STATE  BOARD 
OF   DENTAL   EXAMINERS. 

(Supreme  Court  of  Oregon.    June  15,  1020.) 

1.  Physloiaiis  and  surgeons  «cs36(2)— One  !!• 
censed  to  conduct  dental  parlor  cannot  prao- 
tioe  dentistry  unless  licensed. 

Under  Laws  1910,  p.  177,  one  holding  U- 
cense  or  privilege  only  to  conduct,  manage,  or 
maintain  a  dental  parlor  must  confine  himself 
strictly  to  each  activities,  maintaining  an  of- 
fice, having  all  instruments  and  appliances,  and 
employing  competent  dentists,  but  cannot  him- 
self engage  in  practice  of  dentistry  or  exam- 
ination of  patients  without  being  also  licensed 
to  practice  dentistry. 

2.  Physicians  and  surgeons  ®=>2— Act  requir- 
ing license  to  practice  before  conducting  den- 
tal ofllee  constitutional. 

Laws  1919,  p.  177,  requiring  every  individ- 
ual or  member  of  any  firm,  with  certain  excep; 
tions,  to  obtain  license  to  practice  dentistry 
l>efore  engaging  in  conducting  or  maintaining 
a  dental  office  or  parlor  within  the  state,  is 
constitutional. 

Dqiartment  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;    J.  P.  Kavanaugb,  Judge. 

On  petitions  for  rehearing.    Petitions  de- 
nied. 
For  former  opinion,  see  188  Pac  960. 

Louis  E.  fSchmitt,  of  Portland  (George  M. 
Brown,  Atty.  Gen.,  and  Walter  H.  Evans, 
Dlst.  Atty.,  of  Portland,  on  the  brief),  for  ap- 
pellants. 

Jolrn  W.  Kaste,  of  Portland,  for  respond- 
ent. 


McBRIDE,  C.  J.  The  original  opinion  In 
this  case  will  be  found  In  188  Paa  960,  not 
being  as  yet  published  In  the  Oregcm  reports. 

Both  parties  file  petitions  for  rehearing. 
The  relator  objects  to  that  part  of  the  opin- 
ion wblcta  coDtains  the  following  language : 

"It  1b  the  evident  purpose  of  the  proviso  to 
permit  such  individnsls  to  manage  or  conduct  a 
dental  ofBce  or  parlor,  as  distingoished  from 
those  who  may  actually  engage  in  the  practice 
of  dentistry;  but  a  licenee  merely  to  conduct 
an  office  does  not  carry  with  it  the  right  to 
practice  dentistry.  They  are  separate  and 
distinct,  and  the  one  does  not  include  the  other. 
If  at  any  time  the  relator  should  fail  to  com- 
ply with  the  limitations  of  his  license,  he  would 
violate  the  law  and  subject  hmiself  to  the  pre- 
scribed penalties."' 

[1]  It  is  objected  that  this  language  is 
dictum  and  not  necessary  to  a  decision  of 
the  case.  We  do  not  so  regard  it.  It  was 
necessary  and  proper  for  this  court  to  con- 
strue chapter  120  of  the  Laws  of  1919,  and 
particularly,  pertinent  for  It  to  oonatrae  the 
proviso  under  which,  if  at  all,  the  relator 
had  authority  to  conduct  a  dental  parlor. 
The  opinion  specifies  the  exact  limitations 
under  which  the  relator  must  conduct  such 
business.  In  our  view  of  the  law  there  is  no 
substantial  distinction  between  "conducting" 
a  dental  parlor  and  "maintaining"  or  man- 
aging one.  To  put  the  case  plainly,  the  re- 
lator, under  a  license  or  privilege  to  "con- 
duct, manage,  or  maintain  a  dental  parlor," 
must  confine  himself  strictly  to  those  du- 
ties. He  may  maintain  a  dental  office,  have 
all  the  instruments  and  appliances  for  the 
extraction,  filling,  or  treatment  of  teeth,  and 
to  manufacture  false  teeth,  and  employ  com- 
petent dentists  for  that  purpose,  but  can  no 
more  engage  in  the  actual  practice  of  den- 
tistry, or  in  the  examination  of  patients,  or 
advise  them  in  relation  to  their  treatment, 
than  if  he  had  no  license  whatever.  These 
things  must  be  done  by  properly  licensed 
employes,  and  if  be  even  pulls  or  plugs  a 
tooth,  or  advises  as  to  its  treatment,  or 
manufactures  or  helps  to  manufacture  false 
teeth  for  patients,  he  is  a  violator  ot  the  law 
against  practicing  dentistry  without  a  li- 
cense. We  trust  we  have  made  ourselves 
sufficiently  plain  upon  this  point 

[J]  We  see  no  constltutloual  objection  to 
chapter  120,  supra,  and  assume,  without  de- 
ciding, that  a  license  Issued  to  conduct  a 
dental  parlor  is  subject  to  revocation,  the 
same  as  a  license  to  practice  medicine.  The 
distinction  between  maintaining  a  dental 
parlor  and  engaging  in  the  practice  or  den- 
tistry seems  to  us  plain.  The  person  con- 
ducting a  dental  parlor  furnishes  the  place 
and  the  appliances,  by  means  of  which  per- 
sons actually  licensed  to  practice  dentistry 
can  carry  on  that  business;  but  imless  such 
pers(m,  in  addition  to  being  licensed  to  con- 
duct such  parlor,  la  also  licensed  to  prac- 
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tlce  dentiBtiT,  he  cumot  perafmally  do  a 
single  act  toward  the  relief  of  persons  who 
resort  to  Us  parlors  for  treatment. 
Both  pctltlona  are  denied. 


BEAN,  20HNS,  and  BENNETT,  JJ., 
cor. 


cdn- 


HARTMAN  tt  al.  v.  CITY  OF  PENDLETON 
et  al. 

(Supreme  Court  of  Oregon.    June  15,  1920.) 

CharitiM  «=948(l)— Fnnils  aooumulatetf  dar- 
ing contr«ver«y  as  to  baneflolary  will  b«  treat- 
ed as  capital. 
Where,  owing  to'  controversy  as  to  who 
was  beneficiary  of  a  library  fund,  intended  an- 
nnal  expenditures  were  halted  and  acctmula- 
tions  not  expended,  bo  that  the  amount  accrued, 
not  including  the  principal,  aggregates  more 
than  doable  the  amount  of  the  original  fund, 
such  fund  will  not  be  used  all  at  once  in  the 
purchase  of  books,  thus  leaving  the  Ilbr&ry 
to  depend  on  a  small  income  provided  by  an 
amount  of  |S,000  bequeathed  for  its  support, 
but  the  whole  amount  wUl  be  treated  as  prin- 
cipal, and  the  annual  income  applied  to  pur- 
chase of  books  and  supplies. 

Department  1. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty ;   Gustav  Anderson,  Judge. 

On  petitions  for  rehearing.    Former  opin- 
ion modified  and  affirmed. 
For  former  opinion,  aee  186  Pac.  572. 

James  A.  Fee,  of  Pendleton,  R,  W.  Monta- 
gue, of  Portland,  and  Stephen  A  Lowell,  of 
Pendleton,  for  appellants. 

J.  H.  Raley,  of  Pendleton  (of  Raley  &  Raley, 
of  Pendleton),  for  respondents. 

McBRIDE,  C.  J.  In  our  original  opinion 
we  held,  after  disposing  of  the  question  of 
costs  as  to  the  trustee,  tliat  the  accumula- 
tions of  the  fund  should  be  applied  to  the 
purchase  of  books  for  the  library  of  the  Com- 
mercial Association  of  Pendleton. 

Upon  petitions  for  rehearing  filed  by  both 
parties,  we  find  this  practical  difiBculty  in 
the  way  of  carrying  out  such  a  decree:  The 
amount  now  accumulated,  not  including  the 
principal,  aggregates  more  than  double  the 
amount  of  the  original  fund.  To  use  this 
large  sum  at  once  for  the  purchase  of  books 
would  be  to  fill  it  with  additions  which  would 
soon  be  superseded,  and  leave  the  library  to 
depend  on  the  small  Income  provided  by  an- 


nual Interest  on  the  original  (5,000  bequest 
for  its  support 

This  being  the  case,  it  is  the  part  of  pru- 
dence to  act  with  Florence  to  conditions  as, 
they  are,  rather  than  to  attempt' the  impos- 
sible task  of  enforcing  the  technical  terms 
of  the  will.  We  say  Impossible,  because  the 
will  substantially  provided  that  the  accumu- 
lations of  the  fund  should  be  expended  annu- 
ally, and,  owing  to  this  controversy  as  to 
who  was  the  benefldary,  such  expenditure 
was  halted;  the  accumulations  were  not  ex- 
pended annually,  or  at  all  for  several  years; 
hence  the  large  sum  now  on  hand. 

We  are  of  the  opinion,  under  the  drcum- 
Btances,  that  It  would  be  to  the  best  Inter- 
est of  the  library  fund  to  add  these  accumu- 
lations to  the  principal,  with  certain  deduc- 
tions hereafter  mentioned,  and  to  treat  the 
whole  amount  so  aconlng  as  principal,  and 
apply  the  income  thereafter  arising  annu- 
ally to  the  purchase  Of  books  and  supplies 
for  the  library.  Tbla  course  will  furnish  a 
larger  annual  Income  for  the  use  of  the  li- 
brary hereafter,  and  seems  to  us  a  mudi  bet- 
ter business  proposition  than  putting  the 
whole  sum  now  on  hand  immediately  Into 
the  purchase  of  books. 

From  the  accumulated  income  now  on 
hand.  It  wlU  be  directed  that  $1,200  be  appli- 
ed during  the  current  year,  ending  December 
30,  1920,  for  the  purchase  of  books  and  such 
other  supplies  as  the  trustee  may  deem  prop- 
er. In  addition,  it  Is  ordered  that  the  plain- 
tiffs be  paid  from  the  fund  |300  as  attorney's 
fees.  The  trustee,  being  somewhat  in  the 
position  of  a  stakeholder  between  the  city 
and  the  Commercial  Association  In  this  liti- 
gation, should  not  he  required  to  pay  his  at- 
torney wholly  from  his  own  funds,  and  vrill 
be  allowed  to  compensate  himself  to  the  ex- 
tent of  $250  from  the  accumulations  to  the 
fund.  The  plaintiffs  will  have  a  decree 
against  the  city  for  their  costs  and  disburse- 
ments herein  to  the  extent  of  $150,  or  such 
lesser  sum  as  may  be  taxed;  otherwise  the 
decree  vrill  be  as' indicated  in  our  original 
opinion. 

This  disposes  of  the  case,  and  we  trust  the 
animosities  that  this  controversy  has  engen- 
dered will  now  be  laid  aside,  and  that  all  par- 
ties to  It  will  work  together  to  make  the  be- 
quest of  Mr.  Sturgls  an  Instrument  of  good 
tn  the  community  which  he  so  generously 
remembered  in  his  hours  of  sickness  and  in 
the  shadow  of  impending  death. 


HARRIS, 
concur. 


BENSON,    and    JOHNS,    JJ.. 
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JANSON  V.  PACIFIC  DIKING  CO. 

(Supreme  C!onrt  of  Oregon.    June  15,  1820.) 

1.  Contracts  «=»332(2)— Camplaint  'held  to 
state  cause  of  action  upon  contract. 

^  Complaint  held  to  state  a  good  cause  of  ac- 
tion founded  upon  a  contract  between  the  plain- 
tiff and  defendant  under  which  plaintiff  was  to 
do  certain  work  for  a  specific  consideration. 

2.  Work  and  labor  iS=>22  —  Complaint  stated 
cause  of  action  for  reasonable  value  of  serv- 
ices. 

Complaint,  alleging  that  at  special  instance 
and  request  of  defendant  plaintiff  cleared  right 
of  way  upon  wbiclk  defendant  desired  to  and  did 
contruct  a  dike  by  cutting  and  removing  brush 
and  stumps,  and  that  plaintiff's  services  were 
reasonably  worth  $906.75,  no  part  of  which  has 
been  paid,  held  to  state  a  good  cause  of  action. 

3.  Evidence  «=3l2l(8)— Memorandam  compe- 
tent as  res  gestse. 

Where  at  the  time  parties  enter  into  parol 
contract  a  memorandum  is  read  containing  the 
terms  thereof,  which  are  assented  to  by  the 
parties,  such  memorandum  becomes  a  part  of 
the  transaction,  and  in  an  action  on  the  contract 
is  admissible  in  evidence  as  a  part  of  the  res 
gestte. 

4.  Appeal  and  error  «=>205— Trial  court  must 
be  shown  materiality  of  evidence  offered. 

No  complaint  can  be  made  of  the  exclusion 
of  evidence,  where  there  was  no  statement  or 
showing  to  the  court  that  the  evidence  was  Bia- 
terial,  or  what  it  would  tend  to  prove  if  it  were 
admitted. 

In  Banc. 

Appeal  from  Circuit  Court,  Olataop  Coun- 
ty ;  3.  A.  Eakin,  Judge. 

Action  by  Marlus  Janson  against  the  Pacif- 
ic Diking  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  defendant  is  an  Oregon  corporation  ea- 
gaged  in  diking  lands  in  the  states  of  Wash- 
ington and  Oregon,  with  its  principal  office  at 
Astoria.  Tiie  complaint  alleges  that  about 
January  23,  1915,  the  defendant  entered  Into 
a  written  contract  with  certain  named  in- 
dividuals, wherein  it  covenanted  and  agreed 
to  construct  and  complete  a  certain  dike  702 
rods  long  on  Gray's  river  in  Washington, 
within  six  months,  at  an  agreed  price  of  $8 
per  rod;  that  181.21  rods  of  the  dike  ran 
over  and  across  the  land  of  Mary  Wester- 
lund,  one  of  the  contracting  parties,  the 
mother  of  the  plaintiff;  and  that  under  the 
terms  of  that  contract  with  the  defendant 
she  was  required  to. pay  fS  a  rod  for  the  con- 
struction of  that  portion  of  the  dike.  It  Is 
averred  that  immediately  after  the  execution 
of  the  contract  between  those  parties,  the 
plaintiff  entered  into  a  contract  with  the  de- 
fendant, wherein  it  was  agreed: 


"That  in  consideration  that  defendant  would 
construct  said  dike  over  and  across  the  said 
lands  of  said  Mary  Westerlond  a  distance  of 
181.21  rods,  and  would  charge  the  said  Mary 
Westerlund  therefor  only  the  sum  of  $2.60  per 
rod,  and  would  release  her  from  her  written 
obligation  to  pay  defendant  the  sum  of  $8  per 
rod,  and  change  and  alter  said  contract  so  that 
said  Mary  Westerlund  would  not  be  required  to 
pay  to  exceed  the  sum  of  $2.50  per  rod  for  such 
dike,  this  plaintiff  would  clear  the  said  entire 
right  of  way  for  the  entire  dike,  which  the  de- 
fendant contracted  and  agreed  to  constmct 
throughout  its  entire  length,  namely,  702  rode, 
for  the  sum  of  $2  per  rod  only,  all  of  wliidi 
terms  the  said  defendant  accepted  and  agreed 
upon,  and  thereupon,  and  pursuant  to  said  con- 
tract, and  not  otherwise,  this  plaiatiff,  ob  or 
about  said  January  23,  1915,  began  the  work  of 
clearing  said  right  of  w^y,  and  cleared  said 
right  of  way  in  accordance  with  his  contract, 
and  completed  said  vork  on  the  26th  day  of 
July,  1915,  at  which  date  the  said  clearing  was 
entirely  completed  throughout  the  said  entire 
line  of  said  dike,  namely,  702  rods,  fully  in  ac- 
cordance with  the  terms  of  said  contract  enter- 
ed-into  between  plaintiff  and  defendant." 

The  plaintiff  says  that  by  reason  thereof 
there  became  due  and  owing  to  him  from  the 
defendant  $1,400,  no  part  of  which  has  been 
paid.  . 

As  a  second  cause  of  action  the  plaintiff  al- 
leges that  between  July  26  and  August  24, 
1915,  at  the  special  instance  and  request  of 
the  defendant,  he  cleared  ,a  right  of  way  iipon 
which  it  desired  to  and  did  construct  a  dike 
over  the  land  of  one  M.  Sverdrup  in  Wahkia- 
kum county,  Wash.,  for  a  distance  of  1,100 
feet,  by  cutting  and  removing  brush  £Qu 
stumps,  and  that  his  services  were  reason- 
ably worth  $906.76,  no  part  of  which  has  been 
paid.  As  to  each  cause  of  action  it  Is  al- 
leged that  the  labor  was,  performed  in  the 
state  of  Washington,  and  that  under  the  laws 
of  that  state  the  plaintiff  is  entitled  to  re- 
cover interest  from  the  date  of  the  completion 
of  his  contracts. 

The  defendant  admits  its  corporate  char- 
acter and  the  making  of  the  contract  of  Jan- 
uary 23, 1915,  with  the  parties  therein  named, 
for  the  constructioti  of  the  dike  <m  Uray's 
river,  but  denies  all  other  material  allega- 
tions of  the  complaint  in  both  causes  of  ac- 
tion. As  a  further  and  separate  answer  it 
alleges  that  on  January  23,  1915,  the  defend- 
ant "made  a  contract  with  said  Mary  West- 
erlund, and  not  this  plaintiff,  that  it  would 
allow  said  Mary  Westerlund  on  her  contract 
price  the  sum  of  $2  per  rod  for  all  lands 
cleared  by  said  plaintiff,"  and  that — 

"Plaintiff  promised  and  agreed  to  have  a 
donkey  engine  in  readiness  to  clear  said  land  in 
advance  of  the  work  of  defendant,  and  agreed 
to  clear  said  land  of  all  stumps,  tree's,  and  oth- 
er obstacles,  and  plaintiff  agreed  to  perform 
said  work  and  labor  for  said  sum  of  $2  per  rod 
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•nd  baTe  the  work  and  labor  credited  to  and 
deducted  from  the  contract  price  of  Mary  Wett- 
erlund  of  $8  per  rod  for  completiDg  said  dike, 
and  no  other  or  different  contract  vas  made  be- 
tween plaintiff  and  defendant  and  said  Maiy 
Westerlund." 

The  defendant  charges  that  the  platntltf 
Called  to  have  the  donkey  engine  ready  at  the 
agreed  time,  and  neglected  to  dear  the  lands 
properly  or  to  i)erforni  his  agreement;  that 
by  reason  thereof  the  defendant  was  delayed 
in  the  performance  of  Its  contract ;  and  that 
at  Its  own  expense  it  was  compelled  to  and 
did  clear  a  large  portion  of  the  lands  which 
were  dllted.  It  Is  then  averred  that  under 
her  contract  Mary  Westerlund  was  to  have 
paid  ttie  defendant  9500  when  the  dike  was 
half  completed,  $500  when  it  was  finished, 
and  the  balance  within  six  months  there- 
after, bnt  that  she  failed  and  neglected  to  pay 
any  part  thereof  or  otherwise  comply  with 
her  contract ;  that  the  defendant  was  forced 
to  file  a  lien  upon  her  lands  and  bring  snlt  to 
foreclose  it ;  that  upon  the  completion  of  the 
contract  thene  was  due  and  owing  from 
Mary  Westerlund  $2,001.20;  that  pursuant  to 
the  contract  pleaded  In  the  aaswer  a  credit  of 
$1,044  upon  the  lien  against  her  was  given  to 
Mary  Westerlund,  as  an  allowance  in  full 
for  all  work  performed  by  the  plaintiff  in 
clearing  land  for  the  defendant  at  the  agreed 
price  of  $2  a  rod;  and  that  "thereafter  a 
settlement  was  had  with  said  Mary  Wester- 
lund, by  and  with  the  knowledge  of  plaintifT, 
wherein  and  whereby  defendant  agreed  to 
allow  said  Mary  Westerlund  and  this  plain- 
tiff the  farther  sum  of  $544.20  as  a  credit  on 
said  contract  price  for  diking  said  lands,  and 
said  Mary  Westerlund  settled  with  defendant 
by  paying  it  the  sum  of  $500  in  full  settle- 
ment and  satisfaction  of  all  claims  and  de- 
mauds  by  either  party  on  both  of  said  con- 
tracts." It  is  finally  said  that  the  plaintiff 
cleared  only  522  rods  of  land;  ttiat  the  stun 
of  $1,044  so  credited  was  in  foil  payment 
thereof,  and  that  no  other  or  farther  sum 
"is  due  either  plaintiff  or  Mary  Westerhmd 
upon  either  or  both  of  said  contracts."  The 
reply  denied  all  of  the  new  matter  in  the 
answer. 

A  trial  was  had,  and  the  Jury  returned  a 
▼erdlct  in  favor  of  .the  plaintiff  and  against 
tlie  defendant  for  $1,540,  upon  which  Judg- 
ment was  entered.   The  defendant  appeals. 

Norblad  &  Hesse,  of  Astoria,  for  appellant 
G.  C.  &  A  G.  Fulton,  of  Astoria,  for  re- 
spondent. 

JOHNS,  J.  (after  stating  the  &cta  as 
above).  The  only  errors  assigned  are  based 
on  the  admission  and  ruling  out  of  evidence, 
and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

[1,  J]  When  analyzed,  the  first  cause  of  ac- 
tion Is  founded  upon  a  contract  between  the 


plaintiff  and  the  defendant,  la  which  tibie 
plaintiff  promised  to  clear  702  rods  of  land 
for  diking  purposes  at  the  agreed  price  of  $2 
per  rod.  He  claims  that  he  was  Induced  to 
make  that  price  by  reason  of  the  fact  that 
the  defendant  modified  its  contract  with  his 
mother,  Mrs.  Westerlund,  to  the  effect  that 
she  shooid  pay  only  $2.50  per  rod  for  the 
diking  of  her  lands  by  the  defendant,  instead 
of  $8,  as  provided  in  the  original  contract  to 
which  she  and  certain  other  landowners  were 
parties.  The  defendant  denies  the  making  of 
any  contract  whatever  with  the  plaintiff,  and 
pleads  that  it  made  an  agreement  with  Mrs. 
Westerlund  toi  allow  her  $2  per  rod  on  her 
contract  price  for  all  the  land  cleared  by  her 
son,  the  plaintiff ;  that  it  had  settled  with 
her,  and  that  with  the  plaintUfs  knowledge 
she  had  received  credit  in  full  on  her  contract 
for  all  of  the  clearing  which  had  been  done 
by  him.  The  second  cause  of  action  is  for  the 
alleged  value  of  services  performed  by  the 
plaintiff  for  the  defendant  at  its  special 
Instance  and  request,  which  the  defendant  de- 
nies. The  pleadings  are  In  the  usual  form, 
and  there  Is  no  merit  in  the  defendant's  con- 
tention that  the  complaint  does  not  state 
suflicient  facts. 

[3]  It  is  admitted  that  after  extended  nego- 
tiations the  defendant  and  the  landowners 
entered  into  a  written  contract  for  the  dik- 
ing of  their  property,  dated  January  23, 1915, 
to  which  Mrs.  Westerlund  was  a  party.  In 
this  the  landowners  agreed  to  pay  $8  per  rod 
for  the  diking  of  their  respective  premises. 
It  appears  that  the  plaintiff  and  Frank 
Behnke  as  manager  for  the  defendant  met 
at  the  ofilce  of  W.  T.  Eakln  at  Astoria,  and 
that  there  was  then  prepared  a  writing  be- 
tween the  defendant  and  Mrs.  Westerlund, 

dated   "this   day    of   ,    1914," 

wherein  the  defendant  is  known  as  the  party 
of  the  first  part  and  Mrs.  Westerlund  as  the 
party  of  the  second  part,  which  was  never 
signed  by  either  party  and  never  witnessed, 
and  of  which  the  material  provisions  are  as 
follows:    . 

"That  the  party  of  the  first  part  is  to  top  off 
and  complete  the  dike  along  the  river  front, 
abutting  upon  my  farm  on  Gray's  river,  making 
it  conform -to  the  rest  of  the  dike  being  built 
around  my  farm,  for  the  consideration  of  $2.50 
per  rod  for  all  old  dike  so  improved;  also  the 
first  party  is  to  employ  the  son  of  said  Mrs. 
Mary  Westerlund  to  clear  the  right  of  way  for 
the  building  of  the  dike  for  the  entire  dike  this 
day  agreed  upon  by  and  between  said  first  par- 
ty and  said  second  party  together  with  others, 
for  diking  certain  lands  on  Gray's  river,  for  and 
in  consideration  of  $2  per  rod  for  each  rod  so 
cleared.  The  second  party  hereto  and  her  son, 
Maurice  Westerlund,  who  is  to  clear  said  right 
of  way,  agree  to  the  above  conditions." 

After  the  plaintiff  bad  Introduced  testi- 
mony tending  to  show  that  this  unsigned  In- 
strument had  been  ratified  and  approved,  and 
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that  It  was  tbe  basis  and  consideiatlon  of  hia 
alleged  contract  with  the  defendant,  he  of- 
fered the  written  memorandum  In  evidence  aa 
tending  to  prove  the  making  of  his  contract 
with  the  defendant  as  alleged  In  his  com- 
plaint Objection  was  duly  made  to  Its  in- 
troduction, but  was  overruled,  and  this  is  as- 
signed as  error.  In  Humphrey  v.  The  Chll- 
cat  Canning  Co.,  20  Or.  209,  this  court  held 
that: 

"Where  at  the  time  parties  enter  into  a  pa- 
rol contract,  a  memorandum  is  read  containing 
tbe  terms  thereof  which  are  assented  to  by  the 
parties  except  in  two  particulars,  such  mem- 
oraudum  becomes  a  part  of  the  transaction, 
and  in  an  action  on  the  contract  the  same  is 
competent  evidence  as  a  part  of  the  res  gestie, 
and  may  be  considered  by  tbe  jury  for  the  pur- 
pose of  assisting  them  to  determine  what  the 
terms  of  tbe  contract  were." 

Although  this -memorandum  Is  dated  "tbe 
day  of ,  1914,"  and  the  written 


contract  bears  date  of  January  23,  1915,  yet 
the  proof  indicates  that  both  of  them  were 
prepared  by  W.  T.  Eakln  at  or  about  tbe 
same  time,  and  they  both  relate  to  the  same 
subject-matter.  The  plalntifTs  evidence  tends 
to  show  that  both  Instruments  were  accepted 
and  approved  by  the  defendant  at  the  time 
they  were  prepared,  and  that  in  considera- 
tion thereof  be  made  his  contract  with  the 
defendant  to  dear  the  land  at  the  price  of  $2 
per  rod.  Counsel  for  plaintiff  then  stated 
that  the  memorandum  was  not  offered  as  "the 
finished  contract  of  the  parties,  but  as  ex- 
pressing the  ctmtract  at  the  time,  as  a  memo- 
randum read  over  by  tbe  parties  and  consent- 
ed to,"  or  "for  the  purpose  of  showing  that 
It  was  the  contract,  but  it  Is  part  of  the  trans- 
action, part  of  the  res  gestte."  In  the  condi- 
tion of  the  record,  we  must  assume  that  It 
was  received  for  such  purpose  only,  and  that 
the  jury  was  properly  instructed  concerning 
it.  The  facts  bring  this  case  within  the  rule 
and  reason  of  tbe  above  decision, 

[4]  There  were  no  objections  to  tbe  charge 
or  the  refusal  to  give  requested  Instructions, 
and  the  Jury  found  for  the  plaintiff.  There 
was  evidence  to  support  tbe  verdict  and  we 
must  assume  that  tbe  jury  was  correctly  in- 
structed. The  Issues  were  clearly  defined  by 
the  pleadings.  The  fact  that  the  defendant 
bad  a  dispute  with  Mrs.  Wcsterlund  over  the 
amount  of  its  claim  against  her,  that  it  was 
forced  to  file  a  lien  upon  her  property  to 
secure  tbe  same,  or  that  It  afterwards  settled 
with  her  would  not  be  a  defense  to  the  plain- 
tiff's cause  of  action.  The  plalntlfC  sought  to 
recover  upon  an  alleged  contract,  and  as  the 
jury  found  for  him  it  must  follow  that  there 
was  such  a  contract  It  does  not  appear  tliut 
the  testimony  which  was  offered  and  refused 
would  tend  to  prove  that  no  such  contract 
was  made.    Neither  does  it  tend  to  show  that 


tbe  defendant  entered  into  a  contract  witb 
Mrs.  Westerlund  by  wbldi  she  would  receive 
credit  of  $2  per  rod  on  her  diking  contract, 
for  all  of  the  land  which  the  plaintiff  cleared. 
Those  are  the  Issues  made  by  tbe  pleadings. 
Moreover,  there  Is  no  statement  or  showing 
to  tbe  court  that  tbe  evidence  which  was  re- 
fused was  material,  or  what  it  would  tend  to 
prove  if  it  were  admitted. 

Without  going  Into  the  details  of  each  as- 
signment of  error,  after  a  careful  reading  of 
the  record  we  do  not  find  any  prejudicial 
error  in  tbe  ruling  of  tbe  court  in  the  admis- 
sion or  exclusitm  of  evidence. 

Tbe  Judgment  is  affirmed. 


WIliN  V.  TAYLOR. 
(Supreme  Court  of  Oregon.    June  IS,  1920.) 

1.  Covenaats  «=996(3)— Ovtstanding  lease  i» 
an  "Incumlirance." 

An  outstanding  lease  was  an  "incumbrance" 
within  the  meaning  of  the  covenant  of  a  war- 
ranty deed  against  incumbrances.  (Citing 
Words  and  Phrases,  Second  Series,  Incum- 
brance.) 

2.  Coveaants  ®=>l  1 8— Defendant  grantor,  ad- 
mitting receipt  of  rental  from  third  person 
and  execution  of  warranty  deed,  had  burdea 
of  proving  right  to  retain  rent. 

In  an  action  by  grantee  in  a  warranty  deed, 
where  defendant  admitted  the  execution  of  the 
warranty  deed  and  tbe  receipt  of  rental  from  a 
lessee  for  the  ensuing  year,  it  devolved  upon 
him  to  prove  his  right  to  retain  such  rent 

3.  Appeal  and  error  «=>I033(I)— Assumptloa 
of  burden  by  plaintiff  favorable  to  defendant 
not  error  of  which  latter  may  complain. 

Where  real  question  in  dispute  in  action 
by  grantee  against  grantor  for  breach  of  a  cove- 
nant against  incumbrances  was  whether  defend- 
ant or  plaintiff  was  entitled  to  rent  which  ac- 
crued after  the  execution  of  the  warranty  deed, 
defendant  cannot  complain  that  case  was  tried 
on  the  theory  that  plaintiff  must  show  tliat  his 
title  was  to  relate  back  prior  to  the  time  lessee 
made  a  payment  to  defendant  of  rent  for  the 
ensuing  year. 

4.  Covenaats  «=» 1 27 (6)— Measure  of  damages 
for  breach  of  covenant  figainst  Incumbraacea. 

When  the  breach  of  a  covenant  against  in- 
cumbrance in  a  warranty  deed  consists  of  tbe 
existence  of  an  unexpired  term  or  lease,  the 
measure  of  damages,  in  the  absence  of  any  spe- 
cial circumstances,  is  the  value  of  the  use  of 
the  premises  for  the  time-  daring  which  the 
grantee  has  been  deprived  thereof. 

5.  Pleading  «=>403 (2)— Complaint  suflloieatly 
broad  enough  to  support  and  •■•tain  Judg- 
ment after  verdict. 

A  complaint  which  was  not  specific  waa 
broad  enough  after  verdict  to  sustain  a  judg- 
ment where  the  defendant  met  the  issue  and 
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affinnatively  pleaded  lils  rigfatk  in  the  matter 
and  admitted  necesaary  facta. 

6.  Covenant*  «=>  1 3 1— Interest  allowed  grantee 
In  action  against  grantor  eolleetlng  rents. 

Where  grantor  in  warranty  deed  breached 
covenant  against  incnmbrances,  in  tliat  a  lease 
existed,  and  collected  the  rental  for  the  ensaing 
year,  to  which  grantee  was  entitled,  the  grantee 
in  an  action  to  recover  such  rental  was  entitled 
to  interest  on  the  amount  of  the  rent  from  the 
date  of  collection  by  the  defendant,  in  view 
of  L.  O.  L.  {  6028. 

In  Banc 

Appeal  from  Circuit  Oourt,  tJmatilla  Coun- 
ty ;   Fred  W.  Wilson,  Judge. 

Action  by  Iley  Wtain  against  Moaea  Taylor. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

On  April  21,  1814,  the  defendant  was  the 
owner  of  a  eOO-acre  farm  In  TJmatilla  county, 
and  executed  a  lease  thereof  to  M.  W.  Han- 
sel! for  a  period  of  4%  years  from  that  date 
to  October  1,  1919,  at  a  stipulated  cash  rent- 
al of  15,100  for  the  first  year,  which  also 
paid  for  the  summer  fallow  and  alfalfa, 
'tlien  growing  on  the  premises,  and  which 
was  given  in  advance.  The  lease  further 
provided  for  the  payment  of  "the  sum  of 
$6.00  per  acre  due  and  payable  on  October  1, 
1914;  and  on  all  land  cropped  in  tbe  sum- 
mer of  1914;  and  $6.00  per  acre  due  and 
payable  on  October  1, 1915,  and  eaclx  October 
1  thereafter  during  the  life  of  this  lease  on 
all  the  above-described  premises."  Pursu- 
ant to  tbe  terms  of  the  lease  Hansell  at  .once 
took  possession,  ever  since  has  been,  and 
now  is,  holding  the  premises,  and  In  all  re- 
spects has  compiled  wltb  the  terms  and  pro- 
visions of  that  agreement. 

On  August  21,  1917,  the  defendant  execut- 
ed to  tbe  plalntlfl  this  writing: 

"Received  of  Iley  Winn  ten  thousand  doDara, 
which  I  accept  as  earnest  money,  on  the  pur- 
chase price  of  following  described  lands  which 
I  agree  to  deed  to  said  Hey  Winn  on  the  further 
payment  of  forty  thousand  dollars  on  or  before 
November  first,  nineteen  hundred  seventeen, 
and  balance  of  fifty  thousand  four  hundred  forty 
dollars  in  cash  or  by  note  secured  by  first  mort- 
gage on  said  lands,  said  note  if  given  to  draw 
6Mt  per  cent,  interest  from  November  first  pay- 
able annually  and  said  note  payable  on  or  be- 
fore ten  years  after  date  of  same." 

Then  follows  a  description  of  the  land, 
which  is  identical  with  that  leased  to  Han- 
sell except  for  the  addition  of  a  40-acre  tract 
of  timber.    The  complaint  alleges: 

"That  under  said  contract  •  •  •  the  de- 
fendant agreed  to  sell  and  the  plaintiff  agreed 
to  purchase  the  above-described  land,  tbe  de- 
fendant sold  and  assigned  to  the  plaintiff  all  the 
defendant's  rights,  titles,  and  interest  in  and  to 
said  described  land,  and  that  it  was  further 
made  a  part  of  tbe  contract  that  tbe  defendant 
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should  execute  a  warranty  deed  of  conveyance 
to  said  property  to  the  plaintifl  as  soon  as  was 
convenient,  and  the  plaintiff  should  make  the 
payments  upon  said  premises  agreed  to  between 
the  plaintiff  and  defendant. 

"That  under  the  terms  of  agreement  entered 
into  between  the  plaintiff  and  defendant,  where- 
in the  plaintiff  agreed  to  purchase  said  describ-' 
ed  land,  tbe  plaintiff  was  to  be  deemed  the  own- 
er of  said  described  land  as  of  the  date  of  the 
contract  of  purchase,  whidt  was  August  21, 
1917." 

It  is  then  averred  that  on  October  17, 
1917,  tbe  defendant  made  to  the  plaintifl  a 
deed  to  the  said  lands,  with  the  following 
covenants: 

"Together  with  all  and  slngnlar  the  tene* 
mente,  hereditaments  and  appurtenances  here- 
unto belonging  or  in  any  wise  appertaining  and 
also  all  his  estate,  right,  title  and  interest  in 
and  to  the  same,  including  dower  and  claim  of 
dower. 

"To  have  and  to  hold  the  above-described 
and  granted^  premises  unto  the  said  Eey  Winn, 
his  heirs  and  assigns  forever.  And  the  said 
Moses  Taylor,  grantor  above  named,  does  cove- 
nant to  and  ^th  tbe  said  Iley  Winn,  the  above- 
named  grantee,  his  heirs  and  assigns,  that  the 
above-granted  premises  are  free  from  all  in- 
cumbrances, except  the  right  of  way  of  the  Ore- 
gon-Washington Railroad  &  Navigation  Com- 
pany through  the  lands  described  in  said  sec- 
tions sixteen  (16)  and  seventeen  (17)  and  that 
he  will,  and  his  heirs,  executors  and  administra- 
tors shall  warrant  and  forever  defend  the 
above-granted  premises,  and  every  part  and 
parcel  thereof,  against  the  lawful  claims  and 
demands  of  all  persons  whomsoever,  save  and 
except  as  to  incumbrance  above  mentioned." 

Ooncurrent  therewith  and  in  accordance 
with  the  agreement  of  August  21.  1917,  the 
plaintiff  gave  to  the  defendant  a  mortgage  on 
the  said  lands  in  the  sum  of  $50,000  to  se- 
cure a  promissory  note  of  the  same  date  for 
that  amount,  payable  on  or  before  five  years 
attet  date,  wltb  interest  at  the  rate  of  6^ 
per  cent  per  annum. 

The  complaint  says  that  under  the  terms 
of  the  lease  Hansell  paid  the  rental  on  Oc- 
tober 1  of  each  and  every  year ;  that  In  the 
fall  of  1917,  on  account  of  such  rent,  he  paid 
the  defendant  the  sum  of  $3,522  without  the 
consent  or  authority  of  tbe  plaintifl;  that 
according  to  the  contract  between  them  the 
plaintifl  was  entitled  to  that  sum ;  that  aft- 
er its  receipt  he  demanded  payment  of  it 
from  the  defendant ;  and  that  the  defendant 
has  neglected  and  refused  to  pay  the  same  or 
any  part  thereof  to  the  plaintifl. 

For  a  second  cause  of  action  the  plaintiff 
claims  $52  on  account  of  a  pasture  bill,  and 
prays  for  Judgment  for  $3,522  with  interest 
at  6  per  cent,  per  annum  from  October  2, 
1917,  and  the  further  sum  of  $52  and  costs. 

The  answer  admits  the  makinj^  of  the 
lease  to  Hansell;    that  on  August  21,  1917, 
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the  defendant  agreed  In  writing  to  sell  the 
real  property  to  the  plaintiff ;  that  the  latter 
then  paid  to  the  defendant  "the  sum  of  $10,- 
000  on  the  purchase  price" ;  that  he  "agreed 
.  to  deed  said  land  to  the  said  plalntlfF  on  pay- 
ment of  the  balance  of  the  purchase  price" 
and  that  the  warranty  deed  of  October  17, 
1917,  was  executed  by  the  defendant.  It  Is 
also  admitted  that  "under  the  terms  of  the 
said  lease  the  said  M.  W.  Hansell  paid  lease 
money  about  the  Ist  day  of  October  each 
year :  that  on  or  about  the  2d  day  of  Octo- 
^ber,  1917,  the  said  M.  W.  Hansell  paid  as 
*  lease  money  the  sum  of  $3,522  to  the  defend- 
ant;"  an~  that  the  latter  refuses  to  pay  the 
same,  or  any  part  thereof,  to  the  plalntifT. 

As  a  further  and  separate  answer  the  de- 
fendant alleges  that,  at  the  time  of  making 
the  written  contract  with  the  plaintiff,  on 
August  21,  1917: 

"It  was  specifically  understood  and  agreed 
prior  thereto  and  at  said  time  and  as  a  part  of 
the  same  transaction,  though  not  so  stated  in 
said  writing,  that' the  defendant  would  be  enti- 
tled to  collect  the  lease  money  coming  due 
and  payable  on  account  of  said  real  property 
from  said  M.  W.  Hansell  on  the  1st  day  of  Oc- 
tober, 1917,  and  he  did  collect  it.  Thereafter, 
on  Qictober  18,  1917,  at  the  time  when  the 
plaintiff  paid  another  portion  of  the  parchase 
price  and  secured  the  payment  of  the  balance 
of  it,  thereby  completing  the  purchase  of  the 
said  real  property,  defendant  executed  and  de- 
livered to  the  plaintiff  a  warranty  deed  to  it; 
but  before  doing  so  It  was  expressly,  and  specifi- 
cally understood  and  agreed  by  and  between 
plaintiff  and  defendant  that  the  lease  money 
which  was  due  and  payable  on  the  said  1st  day 
of  October,  1917,  should  belong  to  the  defend- 
ant." 

Replying,  the  plalotUt  made  a  general  de- 
nial of  all  new  matter  In  the  further  and 
separate  answer. 

At  the  trial  10  of  the  Jnrors  signed  a  ver- 
dict in  favor  of  the  plalntlft  for  the  full 
amount  of  his  claim,  upon  which  judgment 
was  entered  against  the  defendant,  and  the 
latter  appeals.  He  had  filed  a  motion  for 
judgment  notwithstanding  the  verdict,  on 
the  ground  that  the  complaint  did  not  state 
facts  snfladent  to  constitute  a  cause  of  ac- 
tion, and  a  motion  for  a  new  trial,  both  of 
which  were  overruled.  He  makes  22  assign- 
ments of  error,  toutided  upon  the  admission 
of  verbal  testimony,  the  instructions  of  the 
court,  and  the  overruling  of  his  motions. 

Peterson,  Bishop  ft  Clark,  of  Pendleton, 
for  appellant. 

Homer  I.  Watts,  of  Athena,  and  Raley, 
Raley  &  Stelwer,  of  Pendleton,  for  respond- 
ent. 

JOHNS,  J.  (after  stating  the  facts  as  above). 
It  Is  admitted  that  on  April  21,  1914,  the  de- 
fendant executed  the  lease  to  Hansell  for  a 
period  of  414  years,  for  a  stipulated  yearly 
each  rental;   that  on  August  21,  1917,  for  a 


consideration  of  $10,000  the  defendant  con- 
tracted In  writing  to  convey  the  lands  to  the 
plaintiff  on  or  before  November  1,  1017; 
that  pursuant  to  such  agreement,  on  October 
17,  1917,  he  executed  to  the  plaintift  his  war- 
ranty deed,  and  that  in  consideration  thereof 
the  plaintiff  gave  him  his  note  for  $50,000, 
dated  August  21,  1917,  and  a  mortgage  on 
the  conveyed  realty  to  secure  the  payment 
thereof.  Although  the  lease  recited  that  the 
first  year's  rent  was  paid  at  the  time  of  ex- 
ecution, there  was  no  stipulation  as  to  when 
rent  for  the  remaining  years  should  be  paid. 
But  it  la  admitted  that  after  the  execution 
of  the  contract  and  prior  to  the  giving  of  the 
deed  Hansell  paid  the  defendant  rent  in  ad- 
vance from  October  1,  1917,  to  October  1, 
1918. 

There  are  no  reservations  or  exceptions  In 
the  conveyance  from  the  defendant  to  the 
plaintiff.  The  execution  of  the  lease  and  the 
warranty  deed  and  the  payment  of  the  rent 
In  question  are  all  set  forth  and  alleged  in 
the  complaint ;  and  In  legal  effect  the  plain- 
tiff claims  that  he  Is  entitled  to  the  rent 
from  October  1,  1917,  to  October  1,  1918, 
which  Hansell  paid  in  advance  to  the  de-  ■ 
fendant 

It  Is  admitted  that  at  the  time  of  execut- 
ing the  lease  Hansell  took  possession  of  the 
premises,  that  he  has  held  them  ever  since, 
and  that  his  possession  Is  lawful ;  and  It  in- 
ferentlally  appears  that  the  lease  was  of 
record. 

[1]  Although  the  contract  between  the 
plaintiff  and  the  defendant  does  not  specify 
th^e  nature  of  the  conveyance  to  be  made 
by  the  defendant,  yet,  pursuant  thereto  the 
defendant  executed  a  warranty  deed,  cove- 
nanting that  the  premises  were  "free  from 
all  incumbrances"  except  the  railroad  right 
of  way,  and  that  he  would  "warrant  and  for- 
ever defend  the  above-granted  premises,  and 
every  part  and  parcel  thereof,  against  the 
lawful  claims  and  demands  of  all  persons 
whomsoever,  save  and  except  as  to  Incum- 
brance above  mentioned,"  meaning  the  right 
of  way.  Concurrent  with  the  execution  of 
the  deed  the  plaintiff  became  the  owner  of 
the  lands  in  fee  simple,  and  through  its  le- 
gal force  and  effect  would  be  entitled  to  the 
use,  possession  and  enjoyment  thereof.  But 
at  that  time  the  premises  wete  subject  to  the 
Hansell  lease  and  the  defendant  had  collect- 
ed rent  In  advance  for  the  year  beginning  Oc- 
tober 1,  1917.  In  Fritz  v.  Pusey,  31  Minn. 
368,  18  N.  W.  94,  It  Is  said: 

"An  Incumbrance,'  within  the  meaning  of  a 
covenant  against  incumbrances,  includes  any 
right  or  interest  In  the  land  which  may  subsist 
in  third  persons  to  the  diminution  of  the  value 
of  the  land,  but  consistent  with  the  passing  of 
the  fee  by  the  conveyance.  ♦  •  •  Hence  an 
outstanding  lease  is  an  incumbrance." 

Crawford  v.  McDonald,  84  Ark.  415,  106  S. 
W.  206,  holds  that: 
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"The  statutory  coTenant  against  incumbranc- 
es, implied  by  the  use  of  the  words  'grant,  bar- 
gain and  sell'  in  a  deed,  was  broken  at  the  time 
the  deed  was  execnted  where  the  grantor  had 
previously  executed  a  written  lease  of  the 
land  which  had  not  expired." 

Brass  v.  Vandecar,  70  Neb.  35,  86  N.  W. 
1035,  Qidiolds  the  doctrine  that: 

"An  unexpired  term  or  lease,  which  prevents 
the  grantee  in  the  deed  from  recovering  posses- 
sion of  the  land  described  therein,  is  an  incmn- 
brance." 

Defining  "Incambrancev'*  we  find  the  fol- 
lowing in  22  Gyc.  p.  78: 

"It  is  an  interest  in  or  chargeable  on  land, 
which  may  subsist  in,  or  in  favor  of,  a  third 
person  consistently  with  a  transfer  of  the  fee, 
but  diminishes  the  value  of  the  estate  to  the 
occupant.  It  is  an  estate,  interest  or  right  in 
lands,  dintiniabing  their  value  to  the  general 
owner;  a  paramount  right  in  or  weight  upon 
the  land,  which  may  lessen  its  value." 

See,  also,  2  Words  and  Phrases,  Second 
Series,  p.  1021,  and  authorities  there  dted. 
In  Friendly  v.  Ruff,  61  Or.  42,  48,  120  Paxi 
745,  746,  this  court,  speaking  through  Mr. 
Justice  Bnmett,  said: 

"An  incumbrance,  within  the  terms  of  such  a 
covenant,  includes  any  right  to  or  interest  in 
the  land  to  the  diminution  of  its  value,  but  con- 
sistent with  the  passage  of  the  fee  by  the  con- 
veyance. •  •  »  Within  the  rule  thus  laid 
down,  any  adverse  right  or  privilege  which 
would  interfere  with  or  curtail  the  full  and  ex- 
clusive enjoyment  of  the  fee-simple  title  by  the 
grantee  in  the  contract  would  justify  the  alle* 
gations  of  a  breach  of  such  a  covenant." 

We  hold  that  the  outstanding  lease  to 
Hansen  was  an  incnmbrance  within  the 
meaning  of  the  covenants  in  the  deed,  for 
which  an  action  would  lie  for  breach. 

[2-8]  As  the  defendant  admitted  the  exe- 
cution of  the  deed  and  the  receipt  of  the 
rental,  it  devolved  upon  him  to  prove  his 
right  to  retain  the  sum  tn  question.  That 
matter  was  fairly  submitted  to  the  Jury  un- 
der Instructions  favorable  to  the  defendant, 
and  the  Jury  found  for  the  plaintiff.  The 
latter  assumed  the  burden  of  proof,  and  un- 
dertook to  show  that  when  the  deed  was  ex- 
ecuted on  October  17,  1917,  his  title  related 
to  his  contract  of  August  21,  1017,  and  that 
for  such  reason  he  was  entitled  to  the  rent 
which  the  defendant  thereafter  collected 
from  Hansen.  It  will  be  noted  that  when 
the  deed  was  execnted  the  plaintiff  gave  his 


note  for  $50,000  to  the  defendant  as  of  Au- 
gust 21,  1917,  the  date  of  the  contract,  and 
tliat  it  drew  interest  from  that  date.  Tliat 
was  strong  evidence  tending  to  show  that  it 
was  Intended  that  the  plaintiffs  title  should 
relate  back,  and  that  he  should  become  the 
owner  of  the  property  as  of  August  21,  1917. 
Although  the  case  was  tried,  and  the  jury 
was  instructed,  upon  that  theory,  it  was  not 
prejudicial  to  the  defendant,  was  a  matter 
about  wliich  he  had  no  right  to  complain. 
The  real  question  in  dispute  is  whether,  the 
defendant  or  the  plaintiff  was  entitled  to  the 
rent  which  accrued  after  the  execution  of 
the  warranty  deed.  Although  he  was  not 
bound  by  that  rule,  yet  in  his  complaint  the 
plaintiff  adopted  the  amount  of  rental  col- 
lected in  advance  by  the  defendant,  as  the 
measure  of  his  recovery.  Such  a  measure 
was  sustained  in  Fritz  ▼.  Pusey,  supra,  where 
it  was  held  that: 

"When  the  breach  of  either  of  the  above  cove- 
nants consistB  of  the  existence  of  an  unexi»red 
term  or  lease,  the  measure  of  damages,  at  least 
in  the  absence  of  any  special  circumstances,  will 
be  the  value  of  the  use  of  the  premises  for  the 
time  during  wliich  the  grantee  has  been  depriv- 
ed of  such  use." 

The  same  rule  is  laid  down  In  Brass  ▼. 
Vandecar,  supra.  Although  the  complaint 
might  have  been  more  specific,  the  defendant 
met  the  issue,  and  affirmatively  pleaded  that 
under  an  oral  agreement  witib  the  plaintiff 
he  had  a  legal  right  to  the  advance  rental 
which  he  received,  and  according  to  the  ad- 
mitted facta  ttiat  pleading  is  broad  enough 
after  verdict  to  sustain  the  judgment 

[<]  It  is  also  contended  that  the  plaintiff 
was  hot  entitled  to  interest  upon  the  amount 
of  his  claim  prior  to  the  rendition  of  judg- 
ment. The  jury  found  substantlally  that  the 
advance  rental  collected  from  Hansen  by  the 
defendant  in  October,  1917,  belonged  to  the 
plaintiff.  The  action  was  commenced  on  Oc- 
tober 1,  1918,  about  one  year  afterwards. 
Section  6028,  L.  O.  L.,  provides:- 

"The  rate  of  interest  in  this  state  shall  be 
six  per  centum  per  annum  •  •  •  on  money 
received  to  the  use  of  another  and,  retained  be- 
yond a  reasonable  time  without  the  owner's  con- 
sent, expressed  or  implied." 

There  is  no  dispute  concerning  the  amount 
of  the  rent  involved  or  the  time  of  collection. 
Under  such  a  state  of  facts  the  plaintiff  was 
entitled  to  interest. 

The  Judgment  is  affirmed. 
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NAULTv.  PALMER  «t  al. 

(Sapreme  Court  of  Oregon.    Jane  16,  1920.) 

1.  Judgment  <S=>7I0— Deore*  as  to  water  right* 
binding  only  on  parties  to  litigation. 

A  decree  fixing  the  rights  and  priorities  of 
parties  to  a  litigation  over  water  rights  did 
not  affect  other  users  of  the  waters  of  the  river 
and  its  tributaries  who  were  not  parties  to  the 
SDit,  so  that  it  was  competent  for  the  water 
board  subsequently,  on  proper  petition,  to  de- 
termine the  rights  and  priorities  of  all  users 
of  the  water  system. 

2.  Waters  and  water  courses  €s>i52(l2)— So- 
preme  Court  oannot  affeot  water  master  In 
his  absence  as  party. 

Where,  under  the  present  status  of  adjudi- 
cation of  certain  water  rights,  the  only  dispute 
that  can  arise  concerns  the  administration  of 
a  prior  decree  regulating  priorities,  the  Su- 
preme Court,  plaintiff  having  voluntarily  dis- 
missed the  suit  as  to  the  water  master,  the  of- 
ficial in  charge  of  administration  of  the  prior 
decree,  can  do  nothing  which  would  affect  him. 

3.  l»|nnetloB  «=si05(2)— Public  officers  under- 
taking  to  enforce  void  statute  by  criminal 
prosecution  may  be  restrained. 

The  general  rule  is  that  a  court  of  e<iuity 
is  without  jurisdiction  to  restrain  by  injunction 
the  enforcement  of  criminal  proceedings,  the 
exception  being  that,  where  public  officers  are 
undertaking  to .  enforce  a  void  statute,  injunc- 
tion will  lie  against  them,  though  not  against 
the  state. 

4.  Waters  and  water  courses  ^=9|44— One  hav- 
ing use  of  water  cannot  benefit  Junior  tract  to 
injury  of  Intermediate  user. 

One  having  priority  in  the  nse  of  water  is 
entitled  to  use  it  so  that  its  highest  duty  will 
be  effected,  and  can  employ  it  to  the  best  ad- 
vantage of  the  tract  to  which  it  is  appurtenant, 
but  cannot  postpone  the  use  of  water  at  its 
best  on  such  tract  in  favor  of  fi  separate  par- 
cel junior  to  another  which  is  junior  to  the  first, 
and,  having  used  it  on  the  tract  junior  to  all, 
take  it  up  and  give  a  belated  use  on  the  first 
tract  to  the  injury  of  the  intermediate  user. 

5.  Waters  and  water  courses  ®=32I7— Water 
master  must  preserve  priorities  and  quantities 
consistently  with  duty  of  water. 

It  is  the  duty  of  a  water  master,  under  L. 
O.  L.  H  6017,  6618,  to  preserve  the  priorities 
and  the  quantities  of  irrigation  water  consist- 
ently with  the  highest  duty  of  water  as  applied 
to  all  concerned. 

6.  Water*  and  water  courses  «=3l52(ll)  — 
Court  determining  priorities  eouid  not  estab- 
llsh  rule  of  evidence  or  prescribe  penalties 
In  advance. 

The  circuit  court,  in  suit  concerning  wa- 
ter rights  and  priorities  in  certain  streams,  was 
without  authority  to  establish  an  arbitrary  rule 
of  evidence  or  to  prescribe  penalties  for  future 
Tiolations  of  priorities  by  declaring  a  voluntary 
diversion  to  a  tract  to  which  the  water  was  not 
appurtenant   would   be   conclusive   evidence   it 


was  not  needed  by  a  prior  appropriator  for  15 
days. 

7,  Appeal  and  error  «s>l7— No  appeal  frmn  clr> 
ealt  court  to  circuit  court. 
There  can  be  no  appeal  from  the  circuit 
court  to  the  drcnit  cour^  especially  to  the  eame 
circuit  court. 

In  Banc. 

Appeal  from  Circuit  Gonrt,  Baker  County; 
Glustav  Anderson,  Judge. 

Suit  by  Victor  Nault  against  R.  R.  Palmer 
and  otbers.  From  decree  of  dismissal,  plain- 
tiff appeals.    Affirmed. 

Narrating  that  he  is  the  owner  of  certain 
lands  in  Baker  oomty,  which  we  shall  call 
the  Nault  place,  and  that  the  defendants 
Palmer  and  Denham  axe  the  owners  of  an- 
other tract  designated  as  the  McOullodi 
place,  the  plalntlfl!  says  in  his  cmnplalnt  that 
in  a  suit  between  Palmn-  and  Denham  as 
plaintiffs  and  himself  and  others  as  defend- 
ants in  the  circuit  court  for  Baker  county, 
brought  fpr  the  purpose  of  determining  the 
priorities  among  the  users  and  approprlators 
of  the  waters  of  Sutton  creek  and  its  con- 
fluent, Ebell  creek,  on  March  28,  1912,  a  de- 
cree was  duly  rendered  giving  to  Palmer  and 
Denham  the  first  right,  amounting  to  100 
Inches  of  water,  to  be  used  upon  the  McCul- 
loch  place,  which  right  dated  from  an  ap- 
propriation In  1872  and  1873,  and  a  second 
permit  for  use  to  the  Nault  place,  and  an- 
other called  the  Richardson  and  GllUana 
place,  in  the  proportion  of  85  Inches  to  Nault 
and  65  inches  to  Richardson  and  Gilliam,  but 
otherwise  equal  in  right  and  time  as  between 
the  last  two  farms.  The  Complaint  recited 
the  full  decree  In  detaU,  unnecessary  to  re- 
peat; but  It  Is  sutUcIent  to  say  that  it  con- 
fined the  appropriation  to  each  tract  to  that 
particular  plot,  and  prescribed  as  to  each  one 
In  effect  that,  if  the  appropriation  to  any 
tract  should  be  diverted  to  another  at  a  time 
when  adverse  appropriations  were  not  satis- 
fied. It  should  be  coucluslve  evidence  that  the 
water  so  diverted  was  not  required  on  the 
premises  to  which  it  was  applicable  for  15 
days  thereafter,  and  during  that  time  should 
become  a  part  of  the  water  subject  to  the 
other  priorities  as  adjudicated  in  the  decree. 

It  seems  from  the  pleadings  and  evidence 
that  the  Nault  holding  Is  highest  up  the 
stream  system  In  question  and  the  McCulloch 
farm  Is  lowest,  and  between  them  there  in- 
tervenes what  is  called  the  Uossett  place,  now 
owned  by  Palmer  and  Denham,  the  water 
right  appurtenant  to  which  Is  junior  to  that 
of  Nault  The  complaint  charges  that  Palm- 
er and  Denbam  plowed  up  the  ditches  orig- 
inally constructed  and  in  use  at  the  time,  of 
that  decree,  whereby  water  was  conveyed  to 
the  McCulloch  place,  and  changed  t'he  point 
of  their  diversion  so  as  to  make  the  water 
available  for  irrigating  not  only  the  McCul- 
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loch  place,  but  also  the  Gossett  place,  and. 
aays.  In  substance^  that  they  postponed  the 
Irrigation  of  the  McGuUoch  place,  although  it 
needed  water,  used  the  water  on  the  Oossett 
place  and  afterwards  availed  tbemselTes  of 
their  priority  over  Nault  and  irrigated  the 
McCulloch  place  to  the  exclusion  of  his  right, 
to  his  great  damage.  The  plaintiff  avers 
that.  Inasmuch  as  they  had  diverted  the 
water  from  the  McCulloch  ranch  to  the  Gos- 
sett place  wh^i  his  appropriation  was  not 
satisfied,  he  assumed,  as  he  had  a  right  to 
do,  that  this  was  a  violation  of  the  decree 
and  conclusive  evidence  of  that  fact,  giving 
bim  the  right  to  use  the  water  for  15  days, 
and  hence  he  opened  his  gates  and  was  irri- 
gating his  place  when  the  defendants  caiised 
his  arrest  in  pursuance  of  a  conspiracy  be- 
tween Palmer  and  Denham  as  appropriators 
and  McKluney  as  water  master  to  deprive 
him  of  the  use  of  the  water.  He  also  says 
that  Immedlatdy  up<Hi  his  arrest  by  McKln- 
ney,  as  water  master,  the  defendants,  against 
his  consent  and  over  his  protest,  closed  his 
headgates  and  prevented  him  from  using  the 
water,  and  that  it  is  their  intention  to  cause 
bis  arrest  whenever  he  attempts  to  irrigate 
his  land.  He  prays  for  damages,  that  the  de- 
fendants be  prohibited  from  using  their  ap- 
propriation for  any  other  than  the  McCul- 
loch place,  that,  they  be  restrained  from  in- 
creasing the  Irrigable  area  of  land  upon  that 
farm,  that  the  arrest  of  the  plaintiff  be  en- 
Joined,  and  for  other  general  relief. 

The  defendants  deny  the  whole  complaint, 
except  the  ownership  of  Palmer  and  Denham 
in  the  land,  water,  and  water  rights  described 
therein.  They  reiterate  that  ownership  and 
aver  that  upon  a  petition  filed  by  the  water 
users  of  Powder  river  and  its  affluents, 
among  which  are  Sutton  creek  and  Bbell 
creek,  the  state  water  board  surveyed  the 
river  and  its  tributaries,  ascertained  the 
rights  of  the  users  «f  those  waters,  and  found 
and  determined  the  rights  of  the  plaintiff  and 
others,  among  them  Palmer  and  Denham,  in- 
corporating the  same  in  its  findings,  which 
In  due  time  were  reported  to  the  circuit  court, 
which  rendered  a  decree  accordingly  on  May 
18, 1918.  The  answer  says  that  Nault  partic- 
ipated In  that  proceeding,  was  notified  of  the 
time  and  place  of  the  filing  of  tbe  findings 
and  order  of  determination,  and  was  given 
opportunity  to  enter  objections  to  the  same, 
but  that  no  objections  whatever  were  filed; 
that  the  decree  of  the  drcuit  court  upon  the 
board's  findings  has  not  been  appealed  from ; 
that  prior  to  the  Qmes  mentioned  in  the  com- 
plaint the  water  board  had  appointed  the 
defendant  McKinney  water  master  for  the 
district  in  which  the  premises  here  involved 
are  situated ;  and  that  in  his  endeavor  to  dis- 
tribute the  water  in  conformity  with  the  de- 
cree McKinney  was  compelled  to  arrest  the 
plain  tiff  for  interfering  with  the  waters  and 
the  distribution  thereof  according  to  the  de- 
cree.    Palmer  and  Denham  claim  that  the 
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plaintiff's  dlverslMi  of  the  water  damages 
them  by  depriving  them  of  its  use  for  Irrigat- 
ing their  growing  crops,  and  that  by  reason 
of  his  Ignoring  the  decree  they  have  Incurred 
loss  of  time  and  expenditure  of  moneys  to 
their  further  damage.  They  pray  that  his 
suit  be  dismissed,  and  that"  Palmer  and  Den- 
ham have  judgment  against  him  for  costs  and 
disbursements. 

The  reply  admits  aU  the  answer  up  to  and 
including  the  decree  of  the  circuit  court  on 
the  findings  of  the  water  board,  but  denies  all 
other  allegations  of  that  pleading..  The 
plaintiff  further  alleges  in  his  final  pleading 
that  the  decree  in  the  original  suit  was 
made  long  prior  to  any  determination  by  the 
board  of  relative  rights  In  the  water;  that 
all  the  parties  presented  their  claim  based 
upon  that  decree;  and  that  nothing  was  In- 
tended in  that  proceeding  to  supersede  the 
former  adjudication.  At  the  beginning  of 
the  hearing  of  this  suit  the  plaintiff  dismissed 
the  same  as  to  the  defendant  McKinney,  the 
water  master.  After  testimony  had  been  tak- 
en and  argument  had,  the  circuit  court  en- 
tered a  decree  dismissing  the  suit,  and  the 
plaintiff  api>eals. 

A.  A.  Smith  and  William  Smith,  both  of 
Baker  (A.  A.  Smith  and  Smith  &  Smith,  aU 
of  Baker,  on  the  brief),  for  appellant. 

McCoIloch  &  McColloch,  of  Baker  (W.  H, 
Strayer,  of  Baker,  on  the  brief),  for  re- 
spondents. 

BURNETT,  J.  (after  stating  the  tacts  as 
above).  [1]  Prom  the  record  it  ai^)ears  that 
the  rights  and  priorities  of  the  parties  were 
fixed  and  determined  In  the  original  decree. 
This,  however,  could  not  affect  other  users  of 
the  waters  of  Powder  river  and  its  tributa- 
ries who  did  not  participate  in  that  suit. 
The  decree  was  binding  only  upon  the  parties 
to  It  It  was  competent,  therefore,  for  the 
water  board  on  proper  petition,  as  is  admit- 
ted, to  examine  and  determine  the  rights  and 
priorities  of  all  users  of  that  water  system, 
inclbding  the  creeks  mentioned.  The  water 
rights  and  priorities  of  the  immediate  parties 
to  this  suit  were  preserved,  not  impaired,  but 
declared,  by  the  ensuing  decree  of  the  circuit 
court.  From  that  point  on  it  became  a  ques- 
tion of  the  administration  of  those  rights. 
We  cannot  give  to  either  of  the  users  of  the 
water  any  right  separate  or  different  from 
that  which  the  decree  has  declared.  Nothing 
is  gained  by  piling  decree  upon  decree. 

So  far  as  the  users  themselves  are  con- 
cerned, one  means  for  the  enforcetaent  of  the 
decree  is  found  in  the  provisions  of  section 
414,  li.  O.  L.,  reading  thus: 

"A  decree  requiring  a  party  to  make  a  con- 
veyance, transfer,  release,  acquittance,  or  oth- 
er like  act  within  a  period  therein  specified 
shall,  if  such  party  do  not  comply  therewith, 
be  deemed  and  taken  to  be  equivalent  thereto. 
The  court  or  judge  thereof  may  enforce  an  or- 
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der  or  decree  in  a  soit,  other  than  for  the  pay-' 
ment  of  money,  by  punishing  the  party  refuding 
or  neglecting  to  comply  therewith,  aa  for  a 
contempt" 

Another  method  of  executing  the  terms  of 
the  decree  is  through  the  operations  of  the 
water  master  as  hereinafter  noted.  The  part 
of  the  water  code  embodied  in  chapter  6  of 
title  43,  Xj.  O.  L.,  treating  of  the  administra- 
tion of  water  rights,  provides  substantially 
that  the  water  board  shall  cause  a  survey  of 
a  stream  system  to  be  made  upon  the  peti- 
tion of  individuals  interested,  and  that,  after 
giving  a  proper  notice  and  hearing  to  all  par- 
ties concerned,  it  shall  make  a  report  to  the 
circuit  court,  setting  forth  the  rights  and  pri- 
orities of  all  users  of  water  Involved.  Notice 
of  the  filing  of  such  report  Is  provided  for  and 
opportunity  is  given  to  be  heard  in  support  of 
or  objection  to  the  report,  with  the  final, re- 
sult of  a  decree  rendered  upon  the  rei>ort, 
either  affirming  or  modifying  the  same,  and 
that  decree  is  a  determination  of  the  rights 
and  priorities  of  all  parties  to  the  proceeding 
the  same  as  any  other  adjudication  of  that 
tribunal.  For  the  administration  of  the 
rights  thus  iterpetuated,  a  water  master  is 
provided,  whose  duty  it  is  to  see  that  the 
water  is  used  In  accordance  with  the  court's 
determination.  His  duties  are  summed  up  In 
sections  6617  and  6618,  L.  O.  L.,  as  they  stood 
at  the  times  narrated  In  the  pleadings  herein. 
They  are  here  set  down: 

"Sec.  6617.  It  shall  be  the  duty  of  the  said 
water  master  to  divide  the  irater  of  the  natu- 
ral streams  or  other  aourcA  of  supply  of  bis 
district  among  the  several  ditches  and  reser- 
voirs, taking  water  therefrom,  according  to  the 
rights  of  each  respectively,  in  whole  or  in  part, 
and  to  shut  and  fasten,  or  cause  to  be  shut 
and  fastened,  the  headgates  of  ditches,  and  shall 
regulate  or  cause  to  be  regulated,  the  control- 
ling works  of  reservoirs,  in  time  of  scarcity  of 
water;  as  may  be  necessary  by  reason  of  the 
rights  existing  from  said  streams  of  his  dis- 
trict. The  water  master  shall  have  authority 
to  regulate  the  distribution  of  water  amonft  the 
various  users  under  any  partnership  ditch  or 
reservoir,  where  rights  have  been  determined, 
in  accordance  with  existing  decrees.  Whenever, 
in  the  pursuance  of  his  duties,  the  water  master 
regulates  a  headgate  to  a  ditch  or  the  control- 
ling works  of  reservoirs,  it  shall  be  his  duty 
to  attach  to  such  headgate  or  controlling  works, 
a  written  notice  properly  dated  and  signed,  set- 
ting forth  the  fact  that  such  headgate  or  con- 
trolling worKS  has  been  properly  regulated  and 
is  wholly  under  tiis  control,  and  such  notice 
shall  be  a  legal  notice  to  all  parties  interested 
in  the  division  and  distribution  of  the  water  of 
such  ditch  or  reservoir.  It  shall  be  the  duty 
of  the  district  attorney  to  appear  for,  or  on  be- 
half of  the  division «uperintendent  or  any  water 
master  in  any  case  which  may  arise  in  the 
pursuance  of  the  official  duties  of  any  such  of- 
ficer within  the  Jurisdiction  of  said  district  at- 
torney. 

"Sec.  6618.  Said  water  master  shall,  as  near 


«8  may  be,  divide,  regnlate  and  control  the  nse 
of  the  water  of  ail  Btt«ams  within  his  district 
by  such  closing  or  partially  closing  of  the  head- 
gates  as  will  prevent  the  waste  of  water,  or  its 
use  in  excess  of  the  volume  to  which  the  own- 
er of  the  right  is  lawfully  entitled,  and  any  per- 
son who  may  be  injured  by  the  a&tion  of  any 
water  master,  shall  have  the  right  td  appeal 
to  the  circuit  court  for  an  injunction.  Such  in- 
junction shall  only  be  Issued  In  case  it  can  be 
shown  at  the  hearing  that  the  water  master  has 
failed  to  carry  into  effect  the  order  of  the 
board  of  control  or  decrees  of  the  court  deter- 
mining the  existing  rights  to  the  use  of  water." 

[2]  It  is  true  enough  that  under  the  latter 
section  injunction  will  lie  against  the  water 
master  If  he  falls  to  carry  into  effect  the 
decree  of  the  court  determining  existing 
rights  to  the  use  of  the  water.  It  is  true  also 
that  the  adverse  owners  of  water  rights 
\Vould  be  proper  parties  to  such  a  suit  as  far 
as  their  rights  were  Involved.  But  the  essen- 
tial party  to  such  proceeding  for  lnjunctl<m 
would  be  the  water  master.  Conceding,  .with- 
out deciding,  that  the  pleadings  here  show 
malfeasance  by  that  officer,  yet,  as  the  plain- 
tiff has  voluntarily  dismissed  the  suit  as  to 
him,  no  relief  can  be  awarded  against  him 
in  this  litigation.  As  stated,  the  rights  of 
Palmer  and  Denham  and  of  the  plaintiff  have 
t)een  adjudicated  by  the  decrees  already  ren- 
dered, beyond  our  power  of  change.  Under 
the  present  status  of  adjudication,  the  only 
dispute  that  can  arise  concerns  the  adminis- 
tration of  the  decree;  and,  not  having  before 
us  the  only  official  in  charge  of  tiiat  adminis- 
tration, we  cannot  do  anything  which  would 
aft'ect  him. 

Complaint  is  made  In  a  general  way  that 
the  plaintiff  has  l>een  arrested,  and  that  the 
defendants  propose  to  arrest  him  as  often  as 
he  opens  his  headgate.  In  Hall  v.  Dunn,  52 
Or.  475,  97  Pac.  Sll,  26  I«.  it.  A.  (N.  S.)  193, 
It  is  said:  > 

"The  rule  Is  quite  general  that  a  court  of 
equity  has  no  jurisdiction  by  injunction  to  re- 
strain the  enforcement  of  criminal  proceed- 
ings." 

[1]  The  exception  to  that  rule  Is  also  point- 
ed out  in  the  same  case,  and  can  be  stated 
generally  to  be  that,  where  public  officers  are 
undertaking  to  enforce  a  void  statute,  injtinc- 
tion  will  lie,  not  against  the  state,  but  against 
them,  because  they  do  not  in  fact  r^resent 
the  state,  for  it  has  not  sanctioned  any  such 
proceeding;  the  supposed  statute  being  void 
and  constituting  no  genuine  utterance  of  the 
lawmaking  power.  See,  also,  Denton  v. 
McDonald,  104  Tex.  206.  135  S.  W.  1148.  SI 
U  R.  A.  (N.  S.)  453.  Here  no  attaidc  is  made 
upon  the  validity  of  the  legislation  under 
which  the  water  master  la  proceeding.  Tiie 
regularity  of  the  decree  which  he  is  supposed 
to  enforce  is  confessed.    It  is  plain,  therefore. 
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that  the  case  made  by  the  plalntUI  Is  not 
within  the  exception  to  the  genera}  rale  that 
equity  will  not  undertake  to  control  criminal 
proceedings.  The  guilt  or  Innocence  of  a 
criminal  charge  can  he  successfully  estab- 
lished by  the  ordinary  course  of  the  law. 

(4,  f ]  Any  one  having  priority  In  the  use 
of  water  la  entitled  so  to  use  It  that  its  high- 
est duty  wiU  be  efTected.  He  can  employ  it 
to  the  best  advantage  of  the  tract  to  which 
it  la  appurtenant.  He  cannot  be  compelled 
to  use  It  in  advance  of  such  a  situation.  On 
the  other  hand,  be  cannot  postpone  the  use  of 
water  at  its  beat  upon  that  tract  In  favor  of 
a  separate  parcel  Junior  to  another  whldb  In 
tnra  is  junior  to  the  first  tract,  and  then, 
after  having  used  It  on  the  tract  Junior  to  all, 
take  It  up  and  give  belated  use  on  the  first 
tract,  to  the  injury  of  the  intermediate  user. 
This  would  be  a  perversion  of  the  order  of 
jtrlorlty,  constituting  a  legal  waste;  in  other 
words,  it  would  be  wasting  the  senior  appro- 
priation as  against  the  Immediate  Junior  and 
In  favor  of  one  Junior  to  all  others.  It  is  the 
duty  of  the  water  master  under  the  statute  to 
preserve  the  priorities  and  the  quantities 
consistently  with  the  highest  duty  of  water, 
as  applied  to  all  concerned. 

[6]  Great  stress  is  laid  by  the  plaintiff  on 
the  provisions  of  the  original  decree  declar- 
ing that  the  voluntary  diversion  of  water  to 
a  tract  to  which  it  was  not  appurtenant 
would  be  conclusive  evidence  that  the  water 
was  not  needed  by  the  prior  approprlator  for 
15  days  thereafter,  and  It  is  upon  this  as- 
sumed state  of  facts  that  the  plalntifC  predi- 
cates his  right  to  open  his  headgate.  So  far 
as  that  is  concerned,  the  circuit  court  lA  the 
original  suit  was  called  upon  to  deiermlno 
the  rights  and  priorities  of  the  parties  re- 
specting the  streams  tbere  involved.  It  had 
no  authority  to  establish  an  arbitrary  rule 
of  evidence  or  to  prescribe  penalties  for  fu- 
ture violations,  of  priorities,  lliose  matters 
were  not  pertinent  to  oi*  included  In  the  Is- 
sues in  that  case. 

[7]  The  only  questions  that  arise  on  the 
record  as  here  disclosed  are  those  of  adminis- 
tration of  the  previous  decree.  The  adminis- 
trator, namely,  the  water  master,  is  not  be- 
fore us.  As  to  the  parties  who  remain  in 
court,  we  cannot  make  any  adjudication  ad- 
ditional to  or  different  from  those  already 
rendered  by  a  court  confessedly  having  Juris- 
diction of  the  parties  and  of  the  subject-mat- 
ter. The  same  was  true  of  the  circuit  court 
as  to  this  suit;  for  there  can  be  no  appeal 
from  the  circuit  court  to  the  circuit  court, 
and  especially  to  the  jame  circuit  court 

Under  the  circumftances,  the  trial  court 
was  right  in  dismissing  the  suit,  and  its  order 
will  be  affirmed,  wimout  prejudice  to  the 
rights  of  any  party  to  operate  by  injunction 
or  other  proper  procedure  against  the  water 
master  or  any  party  to  the  decree  as  to  the 


administration  thereof.  Neither  party  will 
recover  costs  or  disbursements  from  the  other 
here  or  In  the  circuit  court 

JOHNS,  J.,  was  present  at  the  hearing,  but 
did  not  participate  In  the  decision  of'  this 
case. 


LOGAN  V.  CHAS.  K.  SPAULDIN6  LOGGING 
CO. 

(Supreme  Court  of  Oregon.    June  16,  1820.) 

1.  Navigable  waters  «=3|  (5)— Stream  praotica* 
ble  for  floating  timber  products  navigable  to 
suoli  extant;  "navigable  stream." 

A  stream  wliicli  at  certain  periods  of  the 
year  it  is  practicable  to  nse  in  its  natural  state 
for  the  purpose  of  floating  timber  products  is 
a  navigable  stream  for  such  purpose. 

[Ed.  Note.— For  other  definitioss,  see  Words 
and  Phrases,  First  and  Second  Series,  Navi- 
gable.] 

2.  Eminent  domain  ®=aS4— Logging  oompaay's 
Interference  with  stream  a  "taking  of  prop- 
erty" within  guaranty  of  compensation. 

Interference  by  logging  company  with  natu- 
ral flow  of  a  stream,  in  so  far  as  it  injures  a 
riparian  proptietor,  or  interference  with  his 
right  to  the  use  of  a  stream,  is  a  "taking"  pro 
tanto  of  his  property,  governed  by  Const  art. 
11,  {  4,  prohibiting  such  taking  without  com- 
pensation first  made  or  secured. 

[£d.  Note. — For  other  definitions,  see  Words 
and  PliraBes,  First  and  Second  Series,  Taking.] 

3.  Navigshls  waters  iS=943(l)— Use  of  splash 
dams  proper  In  so  far  as  not  Injnring  ripaflaa 
owners. 

In  so  tar  as  the  use  of  splash  dams  does  not 
work  Injury  to  the  rights  of  riparian  owners, 
their  use  Is  proper. 

In  Banc. 

Appeal  from  Circuit  Court  Folk  County; 
H.  H.  Belt  Judge. 

Suit  by  John  P.  Logan  against  the  Ohas. 
K.  Spaulding  Logging  Company.  From  de- 
cree for  plaintiff,  defendant  api)eal8.  De- 
cree modifled,  and  decree  directed  to  be  en- 
tered as  modifled. 

This  Is  a  suit  to  declare  null  and  void  an 
order  of  the  Public  Service  Commission 
granting  to  the  defendant  the  Charles  K. 
Spaulding  Logging  Company,  a  franchise  for 
the  Improvement  and  use  of  the  Lucldamute 
river  for  floating  logs  and  other  forest  prod- 
ucts thereon,  and  to  restrain  the  defendant 
logging  company  from  increasing  or  decreas- 
ing the  natural  flow  of  the  water  in  the  riv- 
er, or  In  any  manner  interfering  with  plain- 
tiff's property  or  water  rights.  A  demurrer 
to  the  complaint  was  filed  by  the  Public 
Service  Oommlsslon,  which  being  sustained 
by  the  trial  court,  the  suit  proceeded  as  be- 
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tween  plaintlfl  and  the  defendant  logging 
company,  which  will  hereafter  be  referred  to 
In  the  opinion  as  the  defendant.  A  trial  was 
had,  resulting  In  a'  decree*  enjoining  the  de- 
fendant "from  Increasing,  decreasing,  alter- 
ing, changing,  or  otherwise  Interfering  with 
the  natural  flow  of  the  Luckiamute  river 
above  the  mllldam  of  the  plaintiff,  J.  P.  Lo- 
gan." The  facts,  so  far  as  essential  to  the 
discussion,  are  stated  In  the  opinion. 

J.  P.  Winter,  of  Portland  (Winter  &  Ma- 
gutre,  Of  Portland,  on  the  brief),  for  appel- 
lant 

Arthur  Clarke,  of  CorvalUs  (McFadden  & 
Clarke,  of  CorvalUs,  on  the  brief),  for  re- 
spondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  For  50  years  the  plaintiff  and  his 
predecessors  In  interest  have  been  the  own- 
ers of  a  tract  of  land  through  which  the 
Luckiamute  river  flows,  and  upon  which, 
during  all  of  that  time,  there  has  been  main- 
tained and  operated  a  gristmill,  for  which 
the  iwwer  is  obtained  by  a  dam  across  the 
river,  using  the  waters  of  the  stream,  by 
means  of  turbine  wheels,  to  drive  the  ma- 
chinery of  the  mill.  For  20  years  past  the 
stream  has  been  used  also  t>y  the  defendant 
and  others  for  floating  logs  and  other  for- 
est products.  In  this  connection  the  defend* 
ant  maintains  two  dams  across  the  river,  one 
being  about  12  miles  above  the  gristmlU,  and 
the  other  about  16  miles  above  the  same. 
The  upper  one  of  these  dams  has  not  been 
used  by  the  defendant  for  atwut  10  years. 
The  lower  one,  which  is  about  80  feet  high, 
is  used  for  the  purpose  of  accumulating  wa- 
ter for  the  storage  of  logs  and  for  sluicing 
logs  down  the  river.  It  has  two  sluice  gates, 
each  about  16  feet  wide  and  14  feet  deep. 
The  supply  of  water  accumulated  by  this 
dam  is  sufficient  for  the  storage  of  above 
10,000,000  feet  of  logs.  During  the  summer 
and  fall  the  storage  pond  is  filled  with  water 
and  the  logs  deposited  therein.  During  the 
winter  the  sluice  gates  are  raised,  thereby 
releasing  the  stored  logs  and,  with  them,  the 
additional  water,  thereby  raising  the  water 
in  the  bed  of  the  stream  about  6  feet,  which 
accomplishes  the  desired  floating  of  .the  logs. 
After  the  gates  are  thus  opened,  it  requires 
about  4  hours  for  the  Increased  flow  and  its 
burden  of  logs  to  reach  the  milldam,  and 
about  the  same  length  of  time  to  pass  the 
mill.  During  this  passage  the  Increased  vol- 
ume of  water  In  the  stream  "drowns"  the 
water  wheels,  and  the  plaintiffs  mill  is  com- 
pelled to  suspend  operation  until  the  drive  is 
concluded.  During  the  periods  when  the 
storage  pond  at  the  dam  is  filling  the  supply 
of  water  Is  cut  off  from  the  gristmill  for 
several  hours  at  a  time,  at  which  times  the 
milling  operations  must  be  suspended.  In 
1903  the  plaintiff  began  suit  to  enjoin  the 
defendant's  sluicing  operations,  but  before  a 


trial  was  had  the  parties  entered  into  a  cmi- 
tract  whereby  the  defendant  paid  to  plaintiff 
certain  sums  as  compensation  for  past  dam- 
age,  and  agreed  to  make  stipulated  payments 
in  the  future.  This  agreement  was  to  be  In 
force  for  6  years,  and  expired  on  December 
20,  1912,  but  was  extended  by  parol  agree- 
ment for  2  years  longer.  Thereafter  the 
plaintiff  declined  to  negotiate  further,  and 
Insisted  that  sluicing  should  cease. 

In  1917  the  Legislature  passed  the  act  set 
out  in  General  Laws  of  Oregon  for  1917,  at 
chapter  128  thereof,  and  shortly  thereafter 
the  defendant  made  application  thereunder 
to  the  Public  Service  Commission  for  a  fran- 
chise "to  raft,  drive,  float,  boom,  sort  and 
hold  logs,  lumber,  or  other  timber  products 
in  the  Luckiamute  river  in  Polk  and  Benton 
counties  within  the  state  of  Oregoh."  There- 
after, on  March  29,  1918,  the  Public  Service 
Commission  made  an  order  granting  the 
franchise  and  formulated  rules  and  regula- 
tions for  defendant's  conduct  thereunder, 
whereby,  inter  alia,  the  defendant  Is  limited 
to  "not  more  than  three  floods  or  splashes 
daily,  at  stated  times,  to  be  flxed  and  deter- 
mined by  the  applicant,"  etc.  The  use  of 
splash  dams  is  also  limited  to  the  period  be- 
tween the  1st  day  of  November  and  the  Ist 
day  of  May  of  each  year.  Thereupon  plain- 
tiff commenced  this  suit.  It  Is  plaintiff's 
contention  that  the  act  of  1917  supra  is  in 
violation  of  section  4  of  article  11  of  the  con- 
tention of  Oregon,  which  reads  as  follows: 

"No  person's  property  shall  be  taken  by  any 
corporation,  under  autliority  of  law,  without 
comi>en8ation  being  first  made  or  secured  in 
such'  manner  as  may  be  prescribed  by  law." 

Plaintiff's  attack  upon  the  validity  of  the 
statute  is  directed  to  the  provisions  therein 
which  permit  the  use  of  splash  dams  and  the 
entrance  of  loggers  upon  riparian  lands  toe 
the  purposes  of  reclaiming  stranded  logs,  etc., 
without  providing  |or  the  prior  assessment 
and  tender'  of  compensation  to  the  owner 
therefor. 

The  defeadant  concedes,  of'  course,  that 
neither  the  state  nor  the  defendant,  as  its 
agent,  has  the  right  to  take  private  property, 
even  for  a  public  use,  without  compensation 
being  first  made  or  secured,  but  it  very  ear- 
nestly maintains  that  Increasing  or  decreas- 
ing the  natural  flow  of  the  water  In  the 
stream,  and  going  upon  the  riparian  owner's 
private  lands  for  reclaiming  stranded  logs, 
or  aiding  with  their  peevys  the  passage  of 
the  logs  in  the  stream,  do  not  constitute  a 
taking  of  property. 

[1]  There  is  no  question  but  that  the  Luck- 
iamute river  is  a  navigable  stream  for  the 
purpose  of  floating  timber  products,  not  by 
virtue  of  the  declaration  of  that  fact  in  the 
act  of  1917,  but  by  reason  of  the  fact  that  at 
certain  periods  of  each  year  it  is  practicable 
to  use  it,  in  its  natural  stage,  for  such  pur- 
poses.    1  Famham,  Waters,  |  24;    Kanun 
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T.  Normand,  GO  Or.  9,  01  Pac.  448,  11  X<.  R.  I  decree  will  be  entered  here  to  that  effect 

A.  (N.  S.)  290,  128  Am.  St.  Rep.  698.    In  the    -"'- ^  " ^-  •-  "'^' ' 

case  last  dted  Mr.  Chief  Justice  Bean  dla- 
cussea  nearly  every  question  which  might 
conceivably  arise  In  a  controversy  like  the 
one  at  bar.  In  dlacnsslng  the  elements 
which  are  requisite  to  establish  the  naviga- 
bility of  a  stream  for  floating  logs,  he  uses 
this  langnase: 


"Bat  a  stream  which  is  not  such  a  highway 
cannot  be  made  one  by  the  use  of  dams  or  other* 
artificial  means,  without  first  acquiring  the 
rights  of  riparian  proprietors.  1  Fambam, 
Waters,  |  139.  Nor  can  a  stream,  navigable 
in  its  natural  condition  at  certain  stages  of  the 
water,  be  made  so  at  other  times  by  artificial 
means,  such  as  flooding  and  the  like.  No  one 
has  a  right  to  store  water,  and  then  suddenly 
release  the  aocumolation,  and  thus  increase 
the  natural  volume  of  the  stream,  and  overflow, 
injure  or  wash  the  adjoining  banks,  or  other- 
wise interfere  with  the  rights  of  riparian  own- 
ers. The  riparian  proprietor  is  entitled  to  the 
enjoyment  of  the  natural  flow  of  the  stream 
with  no  burden  or  hindrance  imposed  by  ar- 
tificial means.    [Citing  a  number  of  cases.] 

"Dams,  dikes,  embankments,  and  the  like  may 
be  constructed  in  or  along  floatable  streams  to 
facilitate  their  use  (Union  Power  Co.  v.  Lichty, 
42  Or.  563.  71  Pac.  1044),  but  not  to  the  ex- 
tent of  injuring  the  riparian  proprietors  by 
retarding  the  flow  of  the  water  or  sending  it 
down  in  increased  volumes  to  his  injury  or  at 
times  when  the  stream  would  not  otherwise  be 
navigable.  And  this  rule  is  not  changed  by  the 
fact  that  a  stream  cannot  be  successfully  used 
for  logging  purposes  without  such  artificial  aids 
to  navigation  on  the  ground  of  necessity." 

[2]  It  will  be  observed  that  the  doctrine 
thus  announced  clearly  asserts  that  interfer- 
ence with  the  natural  flow  of  the  stream,  in 
so  far  as  it  injures  the  riparian  proprietor, 
or  interferee  with  his  enjoyment  of  his  right 
to  the  use  of  the  stream,  is  a  taking  pro  tan- 
to  of  his  property,  which  is  governed  by  the 
constitutional  provision  above  quoted.  This 
statemoit  of  the  law  has  been  reaffirmed  by 
this  court  in  TrulUnger  v.  Howe,  53  Or.  210, 
9T  Pac.  548,  99  Pac.  880,  22  L.  R.  A.  (N.  S.) 
545,  and  Fllnn  v.  Vaughn,  55  Or.  372,  106 
Paa  642,  and  must  be  taken  as  the  settled 
law  in  this  state,  regardless  of  what  may 
have  been  the  holding  in  some  other  Jurisdic- 
tion. 

[3]  It  should  be  observed,  however,  that 
tbe  prior  holdings  of  this  court  expressly 
limit  the  inhlDltlon  upon  the  use  of  splash 
dams  to  such  a  use  as  works  an  injury  to 
tbe  rights  of  the  riparian  owner,  and  this  lim- 
itation we  think  is  a  proper  and  just  one. 
The  decree  of  the  lower  court  is  au  absolute 
restraint  upon  any  Increase  or  decrease  of 
ttie  natural  flow  of  the  stream,  and  it  should 
be  modified  so  as  to  enjoin  any  such  increase 
or  diminution  of  the  natural  flow  of  the 
stream  to  the  injury  of  the  plaintiff,  and  a 


neither  party  to  recover  costs  in  this  court 
BURNETT  and  HARRIS,  13.,  not  sitting. 


STATE  V.   ROBERTS.    (No.  2451.) 
(Supreme  Court  of  Utah.    May  27,  1920.) 

1.  CrImisBl  law  ^sa\tt22—Ho  appeal  from  con- 
vtotlon  In  distriet  ooart  os  appeal  from  city 
eosrt,  where  eosstltatloiMllty  or  validity  of 
statute  is  Mt  Involvsd. 

District  Court's  judgmmt  of  conviction  for 
violatien  of  tbe  Prohibition  Act  on  an  appeal 
from  conviction  in  the  city  eourt  under  Comp. 
Laws  1917,  §  1717,  re-enacted  in  Laws  1919,  c. 
34,  is  not  appealable  to  Supreme  Court  unless 
the  constitutionality  or  validity  of  a  statute  is 
involved;  the  district  court's  Judgment  being 
final  in  snch  case.i 

2.  Statutes  $=3225^4— Legislature  having  re- 
enacted  statute  will  be  presumed  to  have  been 
satisfied  with  eourt  oonstrvetioa  prior  to 
r»-enaetmeut 

Tbe  Supreme  Conrt  must  assume  that  tbe 
Legislature  ia  re-enacting  a  statute  was  satis- 
fied with  the  construction  the  Supreme  Court 
placed  on  the  statute  prior  to  its  re-enactment. 

Appeal  from  District  Court,  Weber  County; 
A.  W.  Agee,  Judge. 

James  H.  Roberts  was  convicted  of  unlaw- 
fully having  in  his  possession  Intoxicating 
liquors,  and  be  appeals.   Appeal  dlBmlssed. 

A.  O.  Horn,  of  Ogden,  for  app^ant. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  a  Dal- 
by,  James  H.  Wolfe,  H.  Van  Daln,  Jr.,  and 
D.  M.  Draper,  Aast  Attya.  Gen.,  for  the 
State. 

FRICE^  J.  The  defendant  was  diarged  in 
tbe  city  coort  of  Ogden  Olty  with  having  in 
his  possession  Intoxicating  liquors  contrary  to 
the  provisions  of  the  Prohibition  Act  of  this 
state  (Comp.  Levre  1917,  i  8348),  and  was 
convicted.  He  appealed  to  the  district  court 
of  Weber  county,  and  was  in  that  court  again 
convicted.  He  now  appeals  to  this  court  from 
the  latter  conviction,  and  assigns  numerous 
errors  relating  to  the  admission  of  evidence 
against  him,  to  the  exclusion  of  certain  evi- 
dence proffered  on  his  behalf,  to  some  of  the 
Instructions  given  by  the  court,  to  the  refusal 
to  Instruct  as  requested,  and  that  the  district 
court  erred  la  taxing  costs  against  him. 

[1]  The  state  has  interposed  a  motion  to 
dismiss  the  appeal  upon  the  ground  that  this 
court  is  without  Jurisdiction  for  the  reason 
that  under  the  statutes  of  this  state  the 
judgment  of  the  district  court  on  an  ai^teal 


>  Salt  LAke  City  T.  liee,  4d  Vtah,  U7,  161  Pac  126; 
State  V.  Falsetta  (no  opinion). 
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from  the  dty  court  Is  final,  unless  the  con- 
stitutionality or  validity  of  some  statute 
which  is  material  to  the  conviction  Is  drawn 
In  question.  There  being  no  assignment 
which  assails  the  constitutionality  or  validity 
of  any  statute,  the  state  insists  that  the  Judg- 
ment of  the  district  court  is  final,  and  hence 
that  this  appeal  cannot  be  sustained.  The 
motion  is  based  upon  the  decision  of  this 
court  in  the  case  of  Salt  ijake  City  v.  Lee,  49 
Utah,  197, 161  Pac.  926,  and  the  case  of  State 
V.  Falsetta,  in  which  case  the  appeal  was  dis- 
missed upon  the  ground  stated  In  the  motion 
in  this  case.  In  the  Falsetta  Case,  no  written 
opinion  was  filed.  We  are  of  the  opinion 
tttat  the  motion  to  dismiss  the  appeal  should 
prevail. 

[2]  The  case  of  Salt  Lalie  City  v.  Lee,  su- 
pra, was  a  prosecution  for  the  violation  of  a 
dty  ordinance  of  Salt  Lake  City.  The  action 
was  commenced  in  the  dty  court,  where  the 
defendant  was  convicted.  He  appealed  to  the 
district  court  of  Salt  Lake  county,  where  he 
was  again  convicted,  and  from  which  convic- 
tion he  appealed  to  this  court.  The  appeal  in 
that  case  was  based  upon  the  identical  stat- 
ute upon  which  the  appeal  Is  based  in  the 
case  at  bar,  and  on  which  the  appeal  In  the 
Falsetta  Case  was  based.  tSee  Comp.  Laws 
Utah  1917,  8  1717.  The  section  referred  to  is 
set  forth  at  length  In  the  case  of  Salt  Lake 
City  V.  Lee,  supra,  and  need  not  be  repeated 
here.  After  that  decision  was  Imnded  down 
the  Legislature  re-enacted  the  section  in  the 
precise  language  as  It  was  when  It  was  con- 
strued In  the  Lee  Case.  Laws  Utah  1919,  c. 
34,  p.  57.  The  act  relating  to  dty  courts  of. 
this  state  was  amended  by  chapter  34,  supra, 
and  one  of  the  priudpal  dianges  made  in 
said  amendment  was  to  make  the  section  to 
which  we  have  referred,  giving  the  right  of 
appeal  from  dty  courts  of  dtles  of  the  first 
class,  and  which  was  construed  in  the  Lee 
Case,  applicable  to  all  the  dty  courts  of  this 
state,  whether  of  tiie  first  or  second  dass, 
whereas,  before  that  time,  that  section  had 
ai^Ued  only  to  the  courts  of  dtles  of  the 
first  dass,  which  Induded  Salt  Lake  City. 
By  re-enacting  said  section  we  must  assume 
tliat  the  Iiegislature  was  satisfied  with  the 
construction  this  court  placed  upon  the  stat- 
ute in  the  Lee  Case  and  therefore  adopted 
the  same  and  made  it  applicable  to  all  the 
dty  courts  of  tliis  state,  it  is  needless,  tliere- 
fore,  to  enlarge  upon  the  reasons  wliy  tliis 
appeal  cannot  be  sustained. 

Counsel  for  the  appellant,  at  the  hearing, 
however,  suggested  that  in  view  that  the  dis- 
trict court  had  taxed  the  costs  against  the 
appellant  without  an  express  statute  author- 
izing that  to  be  done,  for  that  reason  the  ap- 
peal should  be  considered  by  this  court  if 
it  were  conceded  tlmt  the  district  court  had 
erred  In  that  regard  it  would,  however,  con- 


stitute an  error  of  law  merely,  and  not  one 
which  involved  the  constitutionality  or  validi- 
ty of  any  statute.  An  error  of  Judgment  in 
that  rcqiect,  if  it  were  sudi,  would,  in  the  eye 
of  the  law,  be  no  dlfterent  from  any  other 
error  of  Judgment  respecting  any  other  ques- 
tion of  law  or  fact,  and  hence  tliat  assign- 
ment Is  not  reviewable  by  this  court 

For  the  reasons  stated,  the  appeal  should 
be,  and  it  accordingly  is,  dismissed. 

COKFMAN,  O.  J.,  and  WEBKK,  UIDKON, 
and  THURMAN,  JJ.,  concur. 


DIXON  V.  SECOND  JUDICIAL  OIST. 
COURT  OF  NEVADA  IN  AND  FOR 
WASHOE  COUNTY.     (No.  2370.) 


(Supreme  Court  of  Nevada. 


June  8,  1820.) 
In   abseaee   of 


1.  Costs  <s=93— Not    allowable 
statutory  authority. 

Costs  are  wliolly  the  creature  of  statute, 
and  are  not  allowable  in  the  absence  of  the 
statute  permitting  such  allowance. 

2.  Costs  «=9 1 72— Attorney's  fees  not  allowalilo 
In  action  for  tervloes  appealed  from  JustiM 
court. 

An  action  to  recover  attorney's  fees,  ap- 
pealed from  a  justice  of  the  peace  to  the  dis- 
trict court,  is  tried  as  other  trials  in  the  dis- 
trict court  under  Rev.  Laws,  §  5794,  and,  since 
there  is  no  statute  authorizing  allowance  of 
attorney's  fees  to  the  successful  plaintiff  in 
such  an  action,  none  can  be  allowed  in  view  of 
Rev.  Laws,  {  5376,  providing  that  the  compen- 
sation of  the  attorney  is  governed  by  agree- 
ment, express  or  implied. 

3.  Certiorari  «=>64 (2)— Inquiry  limited  to  Ji- 
risdlotlOB  of  lower  court 

In  original  proceedings  in  certiorari  to  re- 
view a  judgment  induding  attorney's  fees  be- 
cause the  court  had  no  jurisdiction  to  allow 
such  fees,  the  inquiry  will  not  be  extended  fur- 
ther than  to  determine  whether  the  lower  court 
bad  jurisdiction  to  make  the  order  complain- 
ed of. 

Original  proceeding  in  certiorari  by  J.  B. 
Dixon  against  the  Second  Judicial  District 
Court  of  the  State  of  Nevada  In  and  for  the 
County  of  Washoe.  Writ  granted,  and  Judg- 
ment of  court  modified  by  striking  therefrom 
the  allowance  of  the  attorney's  fees. 

See,  also,  183  Pac.  312. 

J.  B.  Dixon,  of  Reno,  for  petitioner. 
Anthony  M.  Turano,  of  Reno,  for  respond- 
ent 

SANDERS,  J.  This  is  an  original  pro- 
ceeding in  certiorari.  The  return  to  the  writ 
shows  that  A.  Grant  Miller  and  Gray  Masb- 
burn,  copartners  doing  business  under  the 
firm  name  and  style  of  Miller  &  Mashbum, 
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brought  an  action  In  tlie  justice's  coart,  Beno 
township,  ^county  of  Washoe,  against  J.  B. 
Dixon,  to  recover  the  sum  of  $138.88  for 
le^al  services  rendered  the  defendant  under  a 
special  contract  of  employment.  The  justice 
rendered  judgment  for  the  full  amount  and 
taxed  and  included  in  the  judgment  the  costs 
allowed  by  law.  3.  B.  Dixon  appealed  the 
case  to  the  district  court,  where  a  trial  was 
had  de  novo  before  said  court  without  a  jury. 
The  court,  In  accordance  with  its  findings  of 
facts  and  conclusion  of  law,  gave  judgment  as 
follows: 


"Now,  therefore,  by  reason  of  the  premises, 
it  is  ordered,  adjudged,  and  decreed  that  the 
plaintiffs  herein  have  and  recover  from  the 
said  defendant  the  sum  of  $188.88,  and  also 
costs  of  this  action  and  an  attorney's  fee  of 
»76." 

The  relator  contends  that  the  trial  court 
was  without  jurisdiction,  power,  or  authority 
to  include  in  its  judgment  the  Item  of  $75 
as  an  attorney's  fee.  That  this  contention  is 
correct  we  fully  agree. 

[1]  Costs  are  wholly  the  creature  of  stat- 
ute, and  hence  are  not  allowable  in  the  ab- 
sence of  a  statute  permitting  such  allowance. 
20  Cyc.  24;  6  Encyc.  PI.  &  Pr.  110;  7  E.  C.  L. 
792. 

[2]  The  compensation  of  an  attorney  and 
counselor  for  his  services  Is  governed  by 
agreement,  express  or  Implied,  and  is  not  re- 
strained by  law.     Section  6376,  Bev.  Laws. 

The  general  rule  is  that  counsel  fees  are  not 
recoverable  by  a  successful  party  either  in 
an  action  at  law  or  In  equity,  Except  in  the 
enumerated  instances  where  they  are  express- 
ly allowed  by  statute.    Mooney  v.  Newton,  43 

Nev. ,  187  Pac.  721 ;   Miller  v.  Kehoe,  107 

Gal.  340,  40  Pac.  485.  And,  in  the  absence  of 
a  statute  authorizing  it  in  plain  terms,  no 
such  fee  can  be  taxed  on  appeal.  11  Cyc.  231 ; 
5  Standard,  1009. 

Turning  to  onr  statute,  we  find  nb  warrant 
tberein  for  the  allowance  of  an  attorney's  fee 
on  appeal  from  a  justice's  court  When  an 
action  commenced  in  said  court  is  tried  anew 
on  appeal,  the  trial  must  be  conducted  in  all 
'  respects  as  other  trials  In  tbe  district  court. 
Section  5794,  Bev.  Laws.  But  there  is  noth- 
ing in  this  provision  or  under  any  other  sec- 
tion of  the  Practice  Act  that  confers  upon 
tbe  district  court  power  to  award  costs  not 
expressly  authorized  by  statute. 

[3]  Tbe  inquiry  on  a  writ  of  certiorari 
will  not  be  extended  further  than  to  deter- 
mine whether  the  Inferior  tribunal  has  juris- 
diction to  make  the  order  complained  of. 

Being  of  the  opinion  that  the  court  exceed- 
ed its  jurlsdlctioa  in  awarding  an  attorney's 
fee,  the  judgmmt  will  be  modified  according 
to  tbe  news  here  expressed.  As  thus  modi- 
fied tbe  same  will  be  and  is  liereby  affirmed. 

COLEMAN,  C.  J.,  and  DUGKEB,  J.,  concur. 
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STATE  ex  rel.  SANDOVAL  v.  BOARD   OF 

COM'RS  OF  6UADALUPE  COUN. 

TV.     (No.  2375.) 


(Supreme  Court  of  New  Mexico. 
1920.) 


May  27, 


(Bvlldbut  iy  the  Court.) 

Appeal  and  error  «s»55S— Where  assignments 
follow  exoeptions  stricken,  the  oause  will  be 
afflrmed. 
Where  assignments  of  error  are  based  sole- 
ly upon  matters  shown  by  the  bill  of  exceptions,' 
and  the  bill  of  exceptions  is  stricken,  the  cause 
wUl  be  affirmed  on  motion. 


Appeal  from  District  Court,  Ouadainpe 
County;  Leahy,  Judge. 

Proceeding  between  State  of  New  Mexico, 
on  the  relation  of  Benito  D.  Sandoval  for 
himself  and  others  similarly  situated,  and 
the  Board  of  County  Commissioners  of  the 
County  of  Guadalupe,  State  of  New  Mexico, 
sitting  as  a  canvassing  board.  Judgment  for 
the  former,  and  the  latter  appeals.    Affirmed. 

Patton  &  Hatch,  of  Clovis,  for  appellant 
F.  Falrcloth,  of  Santa  Bosa,  for  appellee. 

BOBEBTS,  J.  Heretofore  tbe  bill  of  ex- 
ceptions in  this  case  was  strictcen.  Appellee 
moves  tor  an  atlirmance  of  the  judgment  of 
tbe  trial  court,  because  the  assignments  of 
error  are  all  based  upon  matters  shown  only 
by  the  bill  of  exceptions.  This  contention  is 
correct,  and  the  cause  will  therefore  be  af- 
firmed; and  It  is  so  ordered. 


PABKEB, 
concur. 


O.    J.,    and    BATNOLDS,    J., 


R0BER80N,  Treasurer,  v.  CITIZENS'  LUM- 
BER CO.    (No.  2426.) 

(Supreme  Court  of  New  Mexico.    May  27, 
1920.    Behearing  Denied  July  1,  1920.) 

fSullalut  (v  the  Court.) 

1.  Appeal  and  error  €=9534— Grant  of  appeal 
should  be  shown  by  the  record  proper,  and 
not  in  the  bill  of  exceptions. 

The  granting  of  an  appeal  to  the  Supreme 
Court  by  the  judge  of  the  district  court  does 
not  occur  "in  the  trial  of  the  cause";  conse- 
quently should  be  shown  by  the  record  proper, 
and  not  in  the  bill  of  exceptions. 

2.  Appeal  and  error  ®=s395  —  Circuit  court 
oannot  entertain  appeal  where  cost  bond  I* 
not  duly  filed. 

Under  section  15,  chapter  43,  Laws  1917, 
where  no  cost  bond  is  filed  within  30  days,  the 
appeal  or  writ  of  error  abates,  and  tbe  Supreme 
Coart  has  no  power  to  entertain  an  appea> 
where  the  cost  bond  is  not  filed  within  the  timp 
limited. 
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3.  Appml  and  error  ®=3574(2)  —  Exceptions, 
bill  ef  <S=»39(I)— Time  after  which  dIstrM 
court  Judge  cannot  certify  transcript  or  set- 
tle bill  of  exceptions  stated. 
The  judge  of  the  district  coart  has  no  pow- 
er to  certify  to  the  transcript  of  the  testimony, 
or  to   sign  and   settle  the  bill  of  exceptions, 
more  than  80  days  after  the  appeal  is  allowed, 
unless  the  time  for  signing  the  same  has  been 
extended  as  authorized  by  the  statute. 

Appeal  from  District  Court,  Quadalnpe 
Connty;  Edwin  Mecbem,  Judge. 

Suit  by  Harry  H.  Roberson,  Treasurer  of 
tlie  Village  of  Santa  Rosa,  N.  M.,  against  the 
Citizens'  Lumber  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Appeal  dis- 
missed'. 

W.  T.  Brothers,  of  Santa  Rosa,  for  appel- 
lant. 

l!'.  Fairdoth,  of  Santa  Rosa,  for  appellee. 

ROBERTS,  J.  Appellant,  as  treasurer  of 
the  Tillage  of  Santa  Rosa,  brougbt  suit 
against  the  Citizens'  Lumber  Company,  a 
corporation  doing  business  In  the  village,  for 
the  recovery  of  an  occupation  tax  alleged  to 
be  due  the  village.  From  a  Judgment  in  favor 
of  appellee,  the  town  treasurer  evidently  at- 
tempted to  prosecute  an  appeal,  and  has  filed 
in  this  court  an  alleged  transcript  of  record. 
Appellee  moves  to  strike  out  the  bill  of  ex- 
cations  and  practically  all  the  other  portions 
of  the  record  proper  because  of  the  failure  of 
the  transcript  to  show  that  any  of  the  papers, 
such  as  the  complaint,  demurrer,  answer  and 
reply,  and  bill  of  exceptions,  were  ever  filed 
in  the  office  of  the  clerk  of  the  district  court 
The  method  of  preparing  the  transcript  of 
record  is  subject  to  condemnation.  There  is 
nothing  to  show  whoi  any  paper  was  filed 
in  the  office  of  the  clerk,  and,  if  such  papers 
were  ever  filed,  it  is  shown  only  by  the  certifi- 
cate of  the  clerk  to  the  transcript,  in  which 
he  certifies  that  the  foregoing  papers  are  on 
file  in  his  office.  Certainly  the  transcript 
shows  lack  of  care  and  attention  on  the  part 
of  both  the  clerk  of  the  district  court  and  the 
attorney  for  the  appellant  But,  if  this  were 
the  only  defect  in  the  transcript,  we  would 
be  inclined  to  hold  that  the  certificate  of  the 
clerk  showed  that  the  papers  certified  to  were 
on  file  in  his  office.  There  is  a  fatal  defect 
however,  in  the  transcript  which  requires  a 
dismissal  of  the  appeal. 

If  an  appeal  was  taken  from  the  Judgment, 
it  is  shown  only  by  the  bill  of  exceptions,  and 
was  taken  on  April  12, 1919.  The  bill  of  ex- 
ceptions recites: 

"Plaintiff  in  open  court  excepts  to  the  find- 
ings of  fact  and  judgment  filed  by  the  court  in 
said  cause,  and  gives  notice  (in  open  court) 
that  it  will  appeal  said  cause  to  the  Supreme 
Court  of  the  state  of  New  Mexico,  which  ap- 
peal ia  granted  by  the  court" 

[1,2]  The  granting  of  an  appeal  does  not 
occur  "in  the  trial  of  the  cause" ;  consequent- 


ly should  be  shown  by  the  record  proper  and 
not  in  the  bill  of  exceptions.  But  If  the  fail- 
ure of  the  record  proper  to^show  the  granting 
of  the  appeal  should  be  overlooked,  and  we 
should  hold  that  because  such  fact  did  ap- 
pear In  the  bill  of  exceptions,  the  appeal 
would  be  entertained,  nevertheless  the  appeal 
would  be  dismissed  because  no  cost  bond  was 
filed  within  SO  days  as  required  by  section 
15,  c.  43,  Laws  1917.  Cost  bond  in  this  case 
was  filed,  or  apparently  was  ffied,  some  time 
after  the  27th  day  of  August  1919,  because 
that  is  the  date  upon  which  It  was  executed., 
If  an  appeal  was  taken  In  this  case.  It  was 
taken  on  April  12,  1919,  and  the  last  day  fmr 
filing  cost  bond  was  on  May  12th. 

[3]  In  the  case  of  Hernandez  v.  Roberts,  24 
N.  M.  263,  173  Pac.  1034,  we  held  that  section 
15,  supra,  liad  the  ^ect  of  abating  an  appeal 
or  a  writ  of  error  where  no  cost  bond  is  filed 
within  the  time  required  by  the  statute.  And 
again  the  certified  transcript  of  the  testi- 
mony could  not  be  considered  by  the  court, 
even  if  the  appeal  was  not  dismissed,  because, 
taking  April  12,  1919,  as  the  date  of  the  al- 
lowance of  the  appeal,  the  certified  transcript 
of  the  testimony  would  necessarily  have  to 
be  signed  by  the  Judge  within  80  days  there- 
after, unless  the  time  for  signing  the  same 
had  been  extended.  No  order  of  extension 
appears  In  the  record,  and  the  transcript  of 
evidence  was  certified  by  the  trial  Judge  Au- 
gust 25,  1019.  The  duty  of  having  a  proper 
transcript  prepared,  of  course,  rests  upon  the 
appellant. 

Because  of  the  failure  to  file  a  cost  bond 
within  30  days  after  the  allowance  of  the  ap- 
peal, the  appeal  will  be  dismissed;  and  it  ia 
so  ordered. 

PARKER,    G.    J.,    and    BATNOLDS,    3n 

concur. 


ROBERSON,  Treasurer,  v.  M0I8E  BROS. 
CO.    (No.  2427.) 

(Supreme  Court,  of  New  Mexico.    May  27, 
1920.    Rehearing  Denied  July  1,  1920.) 

(ByUalnu  by  the  Oomrt.) 

Appeal  and  error  ®=3704(2)— Appeal  presents 
no  question  without  flndings  and  eonduslans 
in  another  cause  stipulated  to  be  oontralllng. 

Where  parties  to  a  cause  in  the  district 
court  stipulated  that  the  findings  and '  conda- 
sions  in  another  case  shall  be  accepted  as  the 
findings  and  conclusions  of  law  in  the  case  cov- 
ered by  the  stipulation,  there  is  no  question 
for  consicleraUon  on  appeal  from  a  judgment 
in  the  latter  caae,  in  the  absence  of  the  find- 
ings and  conclusions  of  law  in  the  cause  which 
the  stipulation  provided  should  control. 

Appeal    from    District   Court,    Quadalupe 
County;  Edwin  Mechem,  Judge. 

Suit  by  Harry  R  Roberson,  Treasurer  of 
the  Village  of  Santa  Rosa,  N.  M.,  against 
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Molse  Broa.  CkHupany.   Judgment  tor  defend- 
ant, and  plalntUF  appeals.    Appeal  dismissed. 

W.  T.  Brotber^,  of  Santa  Rosa,  for  appel- 
lant. 

F.  Faircloth,  of  Santa 'Bosa,  for  appellee. 

ROBBBTS,  J.  This  Is  a  companion  case  to 
No.  2426,  Harry  B.  Boberson,  Treasurer,  ▼. 
Citizens'  Lnmber  Ck>.,  190  Pac.  853,  and  a 
like  motion  is  Interposed  by  api)ellant  to 
strike  certain  imrtlons  of  Uie  transcript.  The 
same  inexcusable  negligence  in  preparing  the 
transcript  in  this  case  existed  on  the  part  of 
the  clerk  of  the  district  court  and  the  attor- 
ney for  appellant,  but  the  defect  in  this  tran- 
script of  record  which  precludes  a  considera- 
tion of  the  case  by  this  court  ia  because  of 
the  following: 

The  parties  stipulated  in  the  lower  court  as 
follows: 

"Comes  now  the  respective  attorneys  in  the 
above-entitled  cause  and  stipulate  that  the  find- 
ings and  conclusion  in  cause  No.  1002,  Harry 
R.  Roberson,  Treasurer  of  the  Village  of  Santa 
Rosa,  New  Mexico,  Plaintiff,  v.  The  Citizens' 
liumber  Company,  Defendant,  as  to  the  issues 
of  fact  and  qnestiona  of  law  shall  be  accepted 
in  this  sait,  both  cases  being  similar  in  the 
issues  raised.  The  ri^t  of  appeal  Is  reserved 
by  both  parties." 

They  have  failed  to  Incorporate  in  this 
transcript  of  record  the  findings  and  conclu- 
sions In  the  case  referred  to,  and  the  evidence 
Introduced  in  that  case  is  not  brought  into 
this  record.  For  this  reason  there  Is  nq^lilng 
here  for  consideration,  even  U  we  should  as- 
sume that  the  certificate  of  the  derk  shows 
snffldently  the  filing  of  the  papers  referred  to 
In  the  office  of  the  clerk  of  the  district  court 

The  appeal  In  this  case  will  therefore  be 
dismissed ;  and  it  is  so  ordered. 


PABKBR,  0.  J„  and  BA7NOLDS,  J., 
car. 


con- 


LI8ENBY  V.   INTERMOUNTAIN  STATE 
BANK  et  ai.     (No.  3080.) 

(Supreme  Court  of  Idaho,    liay  27,  1920.) 

Appeal  and  error  «=3987(2)  —  Under  statute 
verdlet  supported  by  oonflloting  evidence  noi 
disturbed. 

A  verdict  founded  upon  conflicting  evidence 
will  not  be  disturbed,  where  there  is  substan- 
tial evidence  to  sustain  it. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Pearl  Llsenby ,  against  the  In- 
termountaln  State  Bank  and  F.  M.  Kerby, 
its  cashier.  Judgment  for  plaiotlfC,  and  de- 
fendants appeal.  Affirmed  as  to  appellant 
bank,  and  reversed  as  to  appellant  cashier. 


Karl  Paine  and  A.  C.  Hindman,  both  of 
Boise,  and  F.  M.  Kerby,  of  Cascade^  for  ap- 
pellants. I 

J.  P.  Pope,  of  Boise,  for  respondent 

BUDGE,  J.  This  action  was  instituted  by 
respondent  against  the  appellant  bank  and 
its  cashier  Jointly,  to  recover  the  sum  of 
$324.03,  claimed  to  be  the  balance  due  and 
remaining  on  deposit  to  her  credit  in  the 
bank.  The  case  was  tried  to  the  court  and 
a  Jury,  and  a  verdict  was  returned  in  favor 
of  respondent  for  the  full  amount  claimed. 
This  appeal  Is  from  the  Judgment  entered  on 
the  verdict  Appiellants  have  assigned  sev- 
eral errors,  but  the  only  one  discussed  or 
relied  upon  for  reversal  is  that  the  verdict 
is  not  supported  by  the  evidence. 

The  material  fact  In  dispute  is  whether 
respondent  authorized  appellant  bank  or  its 
cashier  to  pay  out  of  moneys,  wlilch  it  is 
admitted  she  had  deposited  in  the  bank,  cer- 
tain claims,  viz.,  an  amount  known  as  the 
Warner  bill  and  a  note  signed  by  respond-, 
cut's  former  husband  and  a  third  party  and 
held  by  the  bank.  It  is  conceded  by  appel- 
lants that  there  is  a  direct  conflict  in  the 
evidence,  and  the  record  shows  that  the  tes- 
timony of  the  respondent  Is  clear  and  un- 
equivocal that  she  never  authorized  either 
the  bank  or  Its  cashier  to  make' these  pay- 
ments out  of  her  deposit.  Appellants  con- 
tend that,  because  of  certain  alleged  Incon- 
slstendea  In  respondent's  testimony  and.  the 
alleged  fact  that  the  great  weight  of  the 
evidence  tends  to  show  that  the  bank  was 
authorized  to  make  the  payments  In  ques- 
tion, the  Judgment  should  be  reversed. 

It  could  serve  no  useful  purpose  to  recite 
the  evidence  or  enter  upon  a  discussion  of 
it,  or  to  speculate  as  to  the  probabilities  of 
one  or  more  witnesses  telling  the  truth  and 
others  having  testified  falsely.  There  is 
substantial  evidence  to  support  the  verdict 
against  the  tank,  and  It  Is  apparent  that 
the  Jury  believed  the  testimony  of  respond- 
ent The  case,  therefore,  falls  within  the 
well-settled  rule,  so  frequently  reiterated  by 
this  court,  that  where  there  is  substantial 
evidence  to  support  a  verdict  It  will  not  be 
disturbed  because  of  conflict  In  the  evidence. 
The  more  recent  cases  announcing  the  rule 
are  collected  in  Consolidated  Interstate-Cal- 
lahan  Mining  Co.  v.  Morton,  32  Idaho,  671, 
187  Pac.  791;  C.  S.  i  7170.  As  pointed  out 
in  one  of  the  cases  therein  cited,  and  as  tills 
court  has  had  frequent  occasion  to  ob- 
serve, the  rule  applies  alike  to  findings  of  ' 
fact  made  by  the  trial  court  sitting  without 
a  Jury  and  to  verdicts  where  the  case  is 
tried  to  a  Jury.  Davenport  v.  Burke,  30 
Idaho,  699,  167  Pac.  481. 

The  evidence  is  not  sufficient  to  establish 
any  liability  on  the  part  of  appellant  Kerby. 
The  specification  of  error,  however,  goes  to 
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the  8uf9clenc7  of  the  evidence  to  sustain  the 
entire  vepdlct. 

The  judgment  against  Kerby  is  reversed. 
The  judgment  against  the  bank  is  affirmed, 
with  costs  In  favor  of  respondent. 

MORGAN,  0.  J.,  and  RICE,  J.,  concur. 


LYONS  V.  LAMBRIX. 

(Supreme  Court  of  Idaho.    May  27,  1920.) 

i.  Appeal  and  error  «=36I6(2)— Certifloate  as 
to  papers  used  on  hearing  of  motion  must  bo 
eontained  In  transcrfpt. 
If  the  transcript  does  not  contain  a  certifi- 
cate showing  what  papers  were  submitted  to 
the  judge  and  by  him  used  on  the  hearing  of  a 
motion  for  a  new  trial,  or  other  contested  mo- 
tion, the  order  disposing  of  the  same  cannot 
be  reviewed. 

2.  Trial  <g=»295 (I)— Instructions  must  be  «on- 
'  sidered  together. 

All  the  instructions  given  must  be  read  and 
considered  together  in  order  to  determine 
whether  or  not  the  charge  correctly  states  the 
law  applicable  to  the  facts  of  tha  case. 

3.  Appeal  and  error  ^=31002— Verdlot  support- 
ed by  substantial  evidence  not  disturbed. 

If  there  is  substantial  evidence  sustaining- 
the  verdict,  it  will  not  be  disturbed  on  appeal 
because  of  conflict. 

Appeal  firom  District  (3onrt,  Ada  Ck>unty; 
Charles  P.  Mc(3arthy,  Judge. 

Action'  by  Barbara  Frances  Lyons  against 
George  A.  Lam'brix,  administrator  of  the  es- 
tate of  Josephine  Lambrlx,  deceased.  Judg- 
ment for  plaintiff,  and  defradant  appeals. 
Affirmed. 

T.  S.  Risser,  of  Boise,  for  appellant 
Ross  W.  Bates  and  Laurel  E.  Blam,  both  of 
Boise,  for  respondent 

MORGAN,  C.  J.  This  actlcm  was  com- 
menced by  respondent  to  recover  for  lat>or 
performed  by  her  as  a  household  servant  for 
and  at  the  instance  and  request  of  appel- 
lant's intestate.  The  employment  was  denied, 
and  an  affirmative  defense  and  counterclaims 
were  alleged,  in  the  answer.  The  trial  re- 
sulted in  a  judgment  for  plain tUF,  from 
which,  and  from  an  order  denying  a  motion 
for  a  new  trial,  this  ai^)eal  is  prosecuted. 

[1]  Appellant  has  assigned  as  error  orders 
overruling  his  motions  for  a  continuance  and 
for  a  new  trial.  The  transcript  does  not  con- 
tain a  certificate  showing  what  papers  were 
submitted  to  the  judge  and  by  him  used  on 
the  hearing  of  either  of  these  motions,  and 
therefore  neither  of  the  orders  can  be  re- 
viewed. Smith  V.  Benson,  32  Idaho,  99,  178 
Pac.  480,  and  cases  therein  cited. 


[2]  Other  assignments  of  error  present  for 
review  the  action  of  the  judge  in  giving  cer- 
tain instructions,  and  question  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.  The 
instructions  given,  When  read  and  considered 
together,  are  not  In  conflict  with  each  other, 
and,  taken  as  a  whole,  correctly  state  the  law 
applicable  to  the  facts  of  the  case. 

[3]  The  testimony  is  conflicting,  but  suffi- 
cient to  bring  the  case  within  the  rule  that  if 
there  is  substantial  evidence  sustaining  the 
verdict  it  will  not  be  disturbed  oa  appeal  be- 
cause of  conflict 

The  judgment  appealed  from  is  affljrmed. 
Costs  are  awarded  to  respondent 

RICE  and  BUDGE,  JJ.,  concur. 


GROEFSEMA  V.  MOUNTAIN  HOME  CO-OP. 
IRR.  CO.  (two  ernes). 

OROEFSEMA  et  aL  v.  SAME. 

(No.  3066.) 

(Supreme  Court  of  Idaho.    May  26,  1920.) 

1.  Waters  and  water  oourses  «=9263— Evidenca 
of  date  for  delivery  of  water  for  Irrigation 
was  admissible. 

In  an  action  for  damages  for  alleged  fail- 
ure to  deliver  during  an  irrigation  season  the 
amount  of  water  called  for  by  water  deed,  evi- 
dence of  certain  conversations  with  oflScers  of 
appellant  company,  wherein  they  told  witness 
the  company  would  begin  to  deliver  water  the 
1st  day  of  May,  was  properly  admitted,  and,  it 
being  conceded  under  the  warranty  in  the  water 
deed  that  delivery  was  to  begin  on  that  date,  no 
prejudice  could  reault  therefrom. 

2.  Waters  and  wator  oaursea  «=s>263— In  aetioa 
for  damages  evidenoe  of  failure  to  deliver 
water  between  certain  dates  held  admissible. 

Under  such  circumstances  evidence  of  fail- 
ure to  deliver  water  from  the  1st  until  the  12th 
of  May  was  properly  admitted  as  bearing  upon 
the  matters  which  gave  rise  to  respondents' 
alleged  damages,  in  connection  with  other  evt-  • 
dence  showing  tiiat  the  proper  amount  of  water 
was  not  delivered  during  the  season. 

3.  Waters  and  water  courses  <S=>263— Evidence 
held  competent  to  show  broach  of  obligation 
in  water  deed. 

Testimony  of  a  witness  that  he  received  a 
certain  amount  of  water  on  a  portion  of  his 
land  was  not  subject  to  motion  to  strike.  It 
was  competent  to  show  the  amount  of  water 
appUed  to  each  tract  separately,  and  by  a  simple 
mathematical  calculation  to  show  that  the  ob- 
ligation in  the  deed  to  furnish  two  acre-feet 
per  acre  had  not  been  fulfilled. 

4.  Appeal  and  error  (S=3|047(3)— Admission  of 
evidence  as  to  damages  for  loss  of  pasture 
held  not  prejudicial. 

Prejudicial  error  cannot  be  predicated  upon 
the  refusal  of  the  court  to  strike  out  the  tea- 
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timony  of  a  witness  estimating  his  damages  for 
tlie  loag  of  paatare  at  $20  per  acre  where  npon 
cross-examination  he  gave  as  bis  reasons  there- 
for that  it  wonld  cost  him  that  amount  to'  buy 
Ulce  pasture,  or  feed  to  take  the  place  thereof, 
no  other  pasture  being  available,  and  there  be- 
ing no  substantial  conflict  as  to  the  estimate 
of  damages  to  the  pasture  between  the  testi- 
mony of  witnesses  for  appellant  and  respondent. 

5.  trial  «=>4I9— Motion  for  nonult  Is  not  re- 
viewable when  evidence  for  defense  after- 
wards  introduced. 

Where  a  motion  for  a  nonsuit  is  made  at 
the  dose  of  respondent's  case,  and  appellant 
thereafter  adduces  evidence  In  support  of  the 
defense,  the  motion  ia  not  reviewable  npon 
appeal. 

6.  Evidence  i&s>2l5(4)— Notice  published  by  Ir- 
rfgation  company  held  admissible  as  bearing 
on  quantity  of  water  stored  for  a  season. 

A  printed  notice  published  by  appellant  con- 
taining the  statement  that  it  had  more  water 
in  its  reservoir  at  the  dose  of  the  1914  season 
than  was  ever  stored  in  the  reservoir  at  the 
commencement  of  any  irrigation  season  in  the 
history  of  the  project,  excepting  1914,  that  the 
toiuiels  and  flames  had  been  repaired,  ditches 
enlarged,  and  while  the  snowfall  during  the 
winter  months  had  been  a  little  below  the  av- 
erage no  farmer  under  the  system  had  occasion 
to  be  exercised  as  to  the  water  supply  for  1915, 
was  properly  admitted  as  an  admission  bearing 
upon' the  quantity  of  water  which  the  company 
actually  had  stored  in  its  reservoir  for  the  1915 
■eaaon. 

7.  Waters  and  water  oourees  «=»263— Evidence 
sustaining  Judgment  for  damages  for  failure 
to  furnish  water  called  for  by  deeds. 

Where  all  the  evidence  affirmatively  shows 
that  appellant  company  had  8,000  acre-feet  of 
water  stored  in  its  reservoir  at  the  beginning 
of  the  irrigation  season,  and  during  the  season 
it  famished  only  a  fraction  over  one  acre-foot 
of  water  per  acre  to  3,300  acres  of  land,  and 
no  explanation  is  offered  as  to  what  became  of 
the  remainder  of  the  water,  or  why  it  was 
impossible  to  deliver  more  water  to  respond- 
ents, who  were  entitled  under  their  water  deeds 
to  2  acre-feet  per  acre,  the  evidence  is  suffi- 
cient to  sustain  a  verdict  awarding  respondents 
damages  for  the  faUure,  neglect,  or  refusal  of 
appellant  to  deliver  to  respondents  the  amount 
of  water  to  which  they  were  entitled  by  their 
deeds. 

8.  Trial  «=>362— Case  properly  sent  back  to 
permit  Jury  to  show  verdict  which  they  found 
and  Intended  to  return. 

Where  three  cases  involving  the  same  issues 
•re  tried  as  one  case,  and  the  jury  return  a 
lilie  general  verdict  in  each  case,  and  their  spe- 
cial verdicts  in  two  of  the  cases  sustain  the 
general  verdict,  but  the  special  verdict  in  the 
other  case  does  not  sustain  the  general  verdict, 
all  based  upon  the  same  evidence,  it  is  proper 
for  the  trial  court  to  send  the  latter  case  back 
to  the  jury  for  further  consideration,  upon  the 
prindple  that  the  court  may  permit  the  jury  to 
show  the  verdict  which  they  found  and  intended 
to  return,  since  it  is  apparent  under  all  the 


drcnmstances  that  the  rendition  of  the  spedal 
verdict  in  this  case  was  the  resolt  of  tead- 
vertence. 

9.  Trial  <S=3359(  I )— Statute  providing  that  In- 
consistent special  finding  controls  general  ver- 
dict held  not  applicable. 
Under  such  circumstances  the  provision  of 
C.  S.   {  6861,  which  requires  that^  "where  a 
spedal  finding  of  fact  is  inconsistent  with  the 
general  verdict,  the  former  controls  the  latter, 
and  the  court  must  give  judgment  accordingly," 
is  not  applicable. 

Appeal  from  District  Conrt,  Elmore  Coun- 
ty ;  James  R.  Bothwell,  Judge. 

Separate  actions  by  Clay  Groefsema,  John 
Groefsema,  and  Cornelia  Groefsema  and  hus- 
band against  the  Mountain  Home  Co-oper- 
ative Irrigation  Company.  Judgment  for 
each  plaintiff,  and  defendant  in  each  case 
appeala    Affirmed. 

Sullivan  &.  Sullivan,  of  Boise,  and  W.  O. 
Howie,  of  Mountain  Home,  for  appellant. 

B.  M.  Wolfe,  of  Twin  Falls,  and  Daniel  Mc- 
Laughlin, of  Mountain  Home,  for  respondents. 

BUDGB,  J.  This  appeal  involves  three  ac- 
tions raising  essentially  the  same  issues. 
They  were  tried  together  to  the  same  Jury 
and  all  of  the  evidence  embodied  in  one  rec- 
ord. Separate  verdicts  were  returned  in  each 
case  and  judgments  entered  on  each  verdict  - 
respectively.  A  separate  appeal  was  taken 
from  each  judgment,  but  the  entire  proceed- 
ing has  been  briefed  as  upon  a  single  appeal 
and  presented  to  us  npon  one  hearing.  The 
actions  were  brought  to  recover  damages  al- 
leged to  have  been  sustained  by  the  loss  of 
crops  occasioned  by  the  failure  of  appellant 
to  deliver  to  respondents  two  acre-feet  of  wa- 
ter, for  each  acre  of  land  owned  by  them,  dur- 
ing the  Irrigation  season  of  1915.  It  is  alleg- 
ed that  by  the  contract  of  purchase  and  deed 
of  conveyance  of  respondents'  water  rights 
appellant  warranted  to  deliver  to  each  of  re- 
spondents the  above  quantity  of  water ;  that 
during  the  irrigation  season  of  1915  appellant, 
disregarding  its  guaranty,  failed,  refused,  and 
neglected  to  deliver  to  respondents  water  in 
excess  of  one  acre-foot  per  acre,  resulting  in 
the  damage  claimed. 

Appellant  in  its  answers  to  the  various  com- 
plaints admits  that  it  did  not  deliver  two 
acre-feet  of  water  per  acre,  but  dmies  that  it 
failed,  refused,  or  neglected  to  deliver  water 
in  excess  of  one  acre-foot  per  acre,  and  as  an 
affirmative  defense  set  forth  the  deeds  to  said 
water  rights,  placing  especial  reliance  upon 
paragraph  4  thereof,  which,  so  far  as  mate- 
rial, is  as  follows: 

"In  case  of  shortage  of  water  in  the  com- 
pany's reservoir  or  canal  system  through  an 
accident,  drought,  or  scarcity  in  any  natural 
stream  supplying  said  canal  or  by  reason  of 
improper  diversion  of  water  by  any  person,  or 
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from  any  caiue  beyond  its  control,  the  company 
shall  not  be  liable  for  such  shortage,  nor  for 
any  damage  caused  thereby,  nor  shall  there  be, 
by  reason  thereof,  any  dedaction  from  any  sum 
agreed  to  be  paid  to  the  company  by  the  par- 
chaser" 

—and  alleging  In  connection  therewith  that 
the  failure  of  appellant  to  deliver  the  amount 
of  water  called  for  in  the  deeds  was  not  due 
to  any  fault  or  negligence  on  its  part,  but  due 
wholly  to  the  fact  that  there  was  a  shortage 
of  water  due  to  scarcity  in  the  natural  supply 
in  the  watersheds  from  which  appellant  se- 
cured water  for  its  reservoirs. 

[1-4]  Error  is  predicated  upon  the  refusal 
of  the  court  to  strike  out  upon  motion  evi- 
dence of  the  witness  John  Groefsema  with 
reference  to  conversations  with  the  officers  of 
appellant  company  relating  to  the  time  in 
which  water  was  not  delivered  between  the 
1st  and  12th  of  May.  However,  It  was  con- 
ceded in  the  motion  to  strike  that  under  the 
warranty  in  the  water  deed  appellant  was  to 
deliver  water  l>eginnlng  with  May  1st  The 
conversation  testified  tb  by  this  witness  was 
to  the  effect  that  the  officers  of  the  company, 
at  the  time  witness  paid  his  maintenance 
charge,  told  him  that  they  would  begin  to  de- 
liver water  on  that  date.  Under  snch  drctuu- 
stances  the  evidence  was  properly  admissible 
and  could  have  resulted  in  no  prejudice  to  ap* 
■  pellant.  In  this  same  connection  appellant 
urges  that  the  testimony  that  water  was  not 
delivered  untU  the  12th  of  May  was  outside 
of  the  issues,  the  only  issue  on  this  phase  of 
the  case,  according  to  appellant's  position,  tie- 
ing  that  two  acre-feet  were  not  delivered  dur- 
ing the  season,  and  that  no  issue  had  been 
raised  for  a  failure  to  deliver  during  any 
particular  period  of  the  irrigation  season. 

We  are  of  the  (^pinion  that  this  evidence 
was  proper,  especially  in  connection  with  oth- 
er evidence  showing  that  the  proper  amount 
of  water  was  not  delivered  during  the  sea- 
son, as, bearing  upon  the  matters  which  gave 
rise  to  respondent's  alleged  damages. 

The  refusal  of  the  court  to  strike  out  evi- 
dence of  the  same  witness  wherein  be  testified 
he  received  eleven-sixteenths  of  an  acre-foot 
of  water  per  acre  on  his  alfalfa  land  is  as- 
signed as  error,  and  it  is  Insisted  that  appel- 
lant In  its  deed  contracted  to  deliver  the  wa- 
ter within  a  quarter  of  a  mile  of  respondent's 
land,  and,  when  it  was  so  delivered,  the  obli- 
gation was  fulfilled,  and  the  latter  might  ap- 
ply it  all  to  one  portion  of  the  land  and  none 
to  the  other  if  he  saw  fit,  but  the  former 
would  not  be  liable  for  damage  to  bis  crops 
which  resulted  from  doing  so. 

The  testimony  was  not  subject  to  motion  to 
strike.  This  respondent  was  the  owner  of 
40  acres  of  land,  10  acres  of  which  was  in 
orchard  and  30  in  alfalfa.  It  was  competent 
tor  him  to  show  the  amount  of  water  aj^iied 
to  each  tract  separately,  and  by  a  simple 
mathematical  calculation  to  show  that  the  ob- 


ligation in  the  deed  to  furnish  two  acre-feet 
per  acre  had  not  been  fulfilled. 

Testimony  was  introduced  by  one  of  the 
respondents  that  thct  value  of  certain  pasture 
was  $20  per  acre.  Upon  cross-examination 
the  witness  gave  as  bis  reasons  for  fixing  this 
value  that  it  would  cost  him  that  amount  to 
pasture  hogs  in  some  one  ^e's  field  or  to  buy 
feed  in  lieu  of  pasture ;  it  appearing  that  no 
other  pasture  was  available.  Appellant  mov- 
ed to  strike  out  the  testimony  as  to  the  value 
of  the  pasture  for  the  reason  that  the  cross- 
examination  showed  that  such  estimate  of 
value  had  no  legal  basis.  The  refusal  of  tbfi 
court  to  strike  out  the  evidence  Is  assigned  as 
error. 

Considering  the  foregoing  circumstances  in 
connection  with  the  additional  fact  that  there 
is  no  substantial  conflict  or  difference  of  opin- 
ion as  to  the  estimate  of  damages  between  the 
testimony  of  this  witness  and  the  witnesses 
of  appellant,  the  jury  could  not  have  tieen 
misled,  and  no  prejudice  could  have  resulted 
to  appellant 

[E]  Error  is  sought  to  be  predicated  npon 
the  denial  of  appellant's  motion  for  a  nonsuit 
at  the  close  of  respondent's  case,  but  appel- 
lant thereafter  adduced  evidence  in  su[q)ort 
of  its  defense. 

Since  the  motion  for  nonsuit  was  not  re- 
newed on  the  close  of  all  of  the  evidence^  the 
ruling  of  the  trial  court  on  the  motion  is  not 
reviewable  upon  appeal.  Palcher  v.  Oregon 
Short  Line  B.  R.  Co.,  31  Idaho,  93,  97, 169  Fac 
298,  and  cases  therein  cited. 

[6,  7]  The  court  admitted  in  evidence  a  cer- 
tain printed  notice  published  over  the  signa- 
ture of  appellant  in  the  Elmore  County  Re- 
publican for  Saturday,  April  3,  1915,  to  the 
effect  tliat  parties  were  circulating  stories 
that  water  users  under  appdlant's  system 
should  not  attempt  to  farm  that  year  on  ac- 
count of  scarcity  of  water,  claiming  the  com- 
pany had  no  water  stored  in  Its  reservoirs. 
The  notice  asserted  the  stories  were  absolute- 
ly untrue ;  that  there  was  more  water  In  the 
Little  Camas  reservoir  at  the  close  of  the 
1914  season  than  was  ever  stored  in  the  reser- 
voir at  the  commencement  of  any  irrigation 
season  in  the  history  of  the  project  exciting 
1914,  tunnels  and  flumes  had  been  repaired, 
ditches  enlarged,  and,  while  the  snowfall  dur- 
ing the  winter  months  had  been  a  little  below 
the  average,  no  farmer  under  the  system  had 
occasion  to  be  exercised  as  to  the  water  sup- 
ply for  1915.  The  admission  of  the  notice  is 
assigned  as  error;  the  contention  l>eing  tliat 
at  best  it  was  only  the  opinion  of  Mr.  Greg- 
ory, appellant's  secretary,  at  a  time  when  It 
was  not  known  how  much  water  the  company 
could  conserve  in  its  reservoirs,  or  what  the 
run-off  would  be. 

The  notice  was  admissible  in  evidence  as 
an  admission  bearing  upon  the  quantity  ot 
water  which  the  company  actually  had  stored 
in  its  reser\'oirs  at  that  time.    Moreover,  on 
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croes-examlnatlon  one  of  the  officers  ot  the 
company  testified  that  all  of  the  statements 
In  the  notice  were  'true  except  the  statement 
that  the  snowfall  was  a  little  below  the  aver- 
age, and  that  no  farmer  under  the  system 
had  occasion  to  be  exercised  as  to  the  water 
supply.  One  of  the  main  Issues  in  the  case 
was  whether  the  comimny  had  an  adequate 
water  supply  for  that  season,  and  although 
respondents'  causes  of  action  are  not  predi- 
cated upon  any  representation  made  in  this 
notice,  but  wholly  upon  the  provlslonB  of  the 
water  deeds,  nevertheless  the  notice  was  com- 
petent and  relevant  to  the  main  Issue. 

In  this  connection  the  several  assignments 
of  error  based  upon  the  alleged  insufficiency 
of  the  evidence  should  be  considered.  It  Is 
not  necessary  to  discuss  all  of  the  points  of 
evidence  which  bear  upon  this  question.  It 
is  sufficient  to  observe  that  the  testimony  of 
appellant's  witnesses  establishes  the  fact,  in 
entire  conformity  with  the  notice  above  dis- 
cussed, that  at  the  beginning  of  the  season  In 
question  appellant  had  impounded  in  its  reser- 
voirs 8,000  acre-feet  of  water;  that  It  only 
furnished  water  during  that  season  to  S,300 
acres  of  land.  It  is  apparent,  therefore,  that 
the  company  had  an  adequate  water  supply  to 
furnish  resiMndents  during  the  season  of  1915 
all  of  the  water  to  which  their  deeds  entitled 
them.  The  evidence  further  shows  that  the 
company  actually  furnished  to  the  water 
users  only  a  small  fraction  over  one  acre-foot 
per  acre.  As  to  what  became  of  the  remain- 
ing 4,700  acre-feet  of  water  or  why  it  was  Ira- 
possible  to  deliver  more  water  to  the  respond- 
«its  if  such  were  the  fact,  the  record  Is  silent, 
appellant  having  made  no  effort  upon  the  trial 
to  offer  any  explanation  of  these  pertinent 
facts,  and,  although  the  evidence  does  show 
that  there  was  a  shortage  in  the  natural  sup- 
ply, a  scarcity  in  the  snowfall,  and  a  very 
small  mn-ofl,  appellant  has  not  shown  that  its 
failure  to  deliver  the  water  in  question  was 
due  to  that  cause,  but,  as  already  observed, 
tbe  evidence  is  affirmatively  to  the  contrary. 

[I,  9]  The  remaining  assignments  seek  to 
predicate  error  upon  the  action  of  the  court 
in  the  John  Groefsema  case  in  advising  the 
jury,  after  they  had  returned  their  general 
verdict  and  their  special  verdict  answering 
certain  interrogatories  submitted  to  them, 
that  their  answers  to  the  Interrogatories  were 
inconsistent  with  the  general  verdict  and  in 
directing  them  to  retire  and  further  consider 
the  case  and  In  receiving  the  general  and 
special  verdicts  which  were  returned  there- 
after. The  interrogatories  bore  upon  the 
question  whether  the  failure  to  deliver  water 
was  due  to  shortage  in  the  natural  supply  or 
to  the  negligence  of  appellant.  Interroga- 
tories in  substantially  the  same  form  were 
submitted  in  all  three  cases.  The  evidence 
apon  these  points  was  identical  in  each  case. 
In  each  of  the  two  other  cases  tbe  jury  had 


answered  tbe  special  interrogatories  one  way, 
and  in  the  John  Groefsema  case  they  had  an- 
swered the  same  interrogatories  in  the  oppo- 
site way.  Clearly  one  finding  or  the  other 
was  wrong  and  must  have  been  the  result  of 
inadvertence,  and  the  trial  court  committed 
no  error  In  sending  the  Jury  b&ck.  to  make 
their  verdict  recite  what  they  intended  and 
to  return  the  verdict  which  they  actually 
found.  But  appellant  insists  that,  since  a 
provision  of  C.  S.  §  6861,  requires  that,  "where' 
a  special  finding  of  fact  is  Inconsistent  with 
the  general  verdict,  the  former  controls  the 
latter,  and  the  court  must  give  Judgment  ac- 
cordingly," the  trial  court  was  without  au- 
thority to  send  the  case  back  to  the  Jury,  but 
was  tx>und  to  enter  Judgment  in  accordance 
with  the  special  finding  regardless  of  the  gen- 
eral verdict. 

Tinder  all  of  the  facts  and  circumstances 
before  the  trial  Judge  at  the  time  of  the  pres- 
entation and  returning  of  these  verdicts,  the 
statute  was  not  applicable,  but  a  situation 
was  presented  which  makes  the  case  fall 
within  the  principle  announced  by  this  court 
recently  in  Drainage  I>ist.  No.  2  v.  Extension 
Ditch  Co.,  82  Idaho,  314,  182  Pac.  847,  850, 
that  the  court  may  permit  the  Jury  to  show 
the  verdict  which  they  found  and  Intended  to 
return. 

Finding  no  reversible  error  in  the  record, 
the  Judgments  are  affirmed.  Costs  are  award- 
ed to  respondents. 

MORGAN,  C.  J.,  and  RICE,  J.,  concur. 


NEWELL-MURDOCH 
WICKHAM  et  al. 


REALTY    CO.   v. 
(S.  F.  8725.) 


(Supreme  Court  of  California.    May  22,  1920. 
Rehearing  Denied  Jmie  21,  1920.) 

1.  Evidence  <S=3574— Conclusions  and  proba- 
bilities not  substantial  contradiction  of  posi- 
tive testimony. 

Witness'  statements  of  concluBions  and 
probabiUties  of  information  having  been  given 
cannot  be  considered  as  a  substantial  contradic- 
tion of  positive  testimony  that  it  was  not  given, 
so  as  to  sustain  a  finding  that  it  was  given. 

2.  Brokers  ^=331— Must  Inform  principal  of  In- 
terest on  the  side  of  the  proposed  purchaser. 

Real  estate  agents  when  becoming  agents 
for  sale  are  under  duty  to  inform  their  prin- 
cipal of  their  being  financially  interested  on 
the  side  of  the  proposed  purchaser. 

3.  Brokers   €=94— Sale    may  ka   avoided   for 
failure  of  ag«nt-to  disclose  his  Interest  In  pur-  ■ 
chaser. 

Contract  of  sale  may  be  avoided  by  the  ven- 
dors because  of  the  broker,  their  agent,  faiUng 
to  inform  them,  as  known  by  the  pnrcbaser, 
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that  be  was  financially  interested  on  tlie  aidfl  of 
tlie  purchaser. 

4.  Brokers  $=s>3l— Must  Inform  principal  that 
they  are  stockholders  In  proposed  purchaser. 

Interest  of  brokers  as  stockholders  in  the 
proposed  purchaser  is  such  an  interest  as  to 
require  them  to  inform  their  principal,  the 
vendor,  thereof. 

5.  Corporations  <S=>428(6)  —  Charged  with 
knowledge  of  Its  managing  officers  making 
sale  to  it  as  agents  of  vendor. 

The  brokers  who  made  sale  to  a  corporation 
being  its  managing  officers,  it  is  charged  with 
knowledge  of  the  equities  of  the  vendor,  be- 
cause of  the  brokers  not  informing  him  of  their 
interests  as  stockholders  in  the  purchaser. 

6.  Specific  performance  $=s>|  2— Avoidance  of 
contract  by  agent  not  disclosing  Interest  avail- 
able as  defense  without  revocation. 

Option  of  vendor  to  avoid  contract  of  sale 
because  of  the  brokers,  his  agents,  not  disclos- 
ing to  him  their  interests  as  stockholders  in  the 
purchaser,  remains  complete  till  purchaser 
brings  action  for  specific  performance,  and  then 
is  available  as  a  defense  without  prior  revoca- 
tion. 

In  Bank. 

Appeal  Ifrom  Superior  Court,  City  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Judse. 

Action  by  the  Newell-Murdoch  Bealty  Com- 
pany against  Jessie  El.  Wickham  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Beversed. 

Ombann  &  Fraser  and  John  W.  Preston, 
both  of  San  Francisco,  Bobert  Duncan,  of 
Uklah,  Lorett  K.  Fraser,  of  San  Francisco, 
and  Abe  P.  Leach,  of  Oakland,  for  appellants. 

Walter  H.  Ldnfortb,  oi  San  Francisco,  for 
respondent. 

SHAW,  J.  The  defendants  appeal  from  a 
judgment  directing  the  specific  performance 
of  an  agreement  to  exchange  real  property, 
alleged  to  have  been  made  between  the  plain- 
tiff and  the  defendants. 

The  complaint  alleged,  in  substance,  that 
the  agreement  to  exchange  real  properties, 
which  is  set  forth  in  full  therein,  was  made 
between  the  parties  on  August  11, 1916 ;  that 
it  was  fair  and  reasonable  in  its  terms;  that 
plaintiff  bad  offered  to  perform ;  but  that  the 
defendants,  although  duly  requested  so  to  do, 
bad  refused  to  perform  their  part  thereof. 
The  property  of  plaintiff  consisted  of  a  num- 
ber of  lots  in  the  Forest  Hill  tract  in  San 
Francisco.  The  property  of  the  defendants, 
which  it  is  claimed  they  agreed  to  exchange 
for  said  property  of  plaintiff,  consisted  of  an 
improved  comer  lot  at  Jones  and  Jackson 
streets  in  San  Francisco. 

We  are  of  the  opinion  that  the  findings  and 
judgment  are  contrary  to  and  unsupported  by 
the  evidence  upon  («rtaln  points  essential  to 


the  judgment.  Tbe  question  Involved  is  the 
duty  of  the  agent  of  the  vendor  to  disclose  to 
such  vendor  everything  wfthln  bis  knowledge 
relating  to  the  advisability  of  the  sale  of  the 
property  which  the  agent  is  employed  to  sell 
for  the  vendor  and  whether  or  not  a  sale  can 
be  enforced  by  the  vendee  against  such  ven- 
dor when  the  agent  who  makes  the  sale  Is 
himself  interested  with  the  vendee  in  accom- 
plishing the  same,  but  fails  to  fully  inform 
the  principal  of  such  Interest  and  the  vendee 
had  knowledge  of  snch  failure  at  the  time. 

During  the  time  of  the  triuisactions  under 
inquiry  the  Kewell-Murdoch  Bealty  Company 
was  a  oorp<nration,  having  2,000  shares  of 
stock  outstanding,  and  the  NeweU-Murdoch 
Company  was  a  partnership  of  which  B.  C. 
Newell  and  William  C.  Murdoch,  Jr.,  were  the 
only  members.  This  partnership  was  also  the 
owner  of  1,050  shares  of  the  stock  of  the 
NeweU-Murdoch  Bealty  Company  being  a  ma- 
jority of  the  outstanding  issue  thereof.  Ne- 
well was  the  president  and  Murdoch  the  sec- 
retary of  the  corporation,  and  under  the  reso- 
lutions and  by-laws  of  the  corporation  they 
were  in  control  of  its' affairs  and  were  au- 
thorized to  contract  in  its  behalf  tor  the  pur- 
chase or  sale  of  real  estate.  They  were  also 
the  actual  managers  of  the  corporation  and  in 
control  of  its  affairs.  The  three  defendants 
were  brother  and  sisters  and  owners  in  com- 
mon of  the  Jackson  and  Jones  streets  proper- 
ty. An  agent  of  the  firm  of  Newell-Murdoch 
Company  proposed  to  them  an  even  exchange 
of  the  Forest  Hill  lots  for  their  property 
aforesaid.  Because  of  this  proposal,  the  de- 
fendants visited  the  office  of  the  Newell-Mur- 
doch Company  in  San  Francisco  on  August 
11,  1916,  and  there  signed  a  proposal  to  make 
siich  exchange.  ^lurdoch  then  produced  a 
blank  form  of  agreement  for  exchange  which 
they  duly  filled  up  and  it  was  then  signed  by 
the  defendants.  This  document  in  form  was 
a  proposal  to  be  signed  by  one  party  to  ex- 
change the  property,  followed  by  a  blank 
form  of  an  acceptance  of  the  proposal  by  the 
other  party.  The  defendants  signed  the  part 
constituting  the  proposal.  It  provided  that 
"the  undersigned  hereby  authorize  Newell- 
Murdoch  Company  to  act  as  their  ag^its  in 
negotiating  an  exchange,  and  agree  that  if 
they  shall  secure  an  acceptance  of  the  above 
proposition  to  exchange  the  above  described 
property  on  the  at>ove  terms,"  each  party 
should  furnish  an  abstract  of  title  within  tot 
days  and  that  the  defendants  should  pay 
Newell-Murdoch  Company  $526  as  commission 
for  such  services  and  "it  is  understood  that 
said  agent  may  also  act  as  agent  for  the  own- 
ers of  the  above  secondly  described  property, 
from  whom  they  may  also  receive  a  conunla- 
slon."  The  said  agents  were  allowed  four 
days  within  which  to  procure  the  acceptance 
of  the  proposal  by  the  owners  of  the  Forest 
Hill  lots.  This  document,  so  signed,  was  de- 
livered  by  the  defendants   to  said  NeweU- 
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Murdoch  Company,  as  agents  as  aforesaid, 
about  4  o'clock  In  tbe  afternoon  of  Augu^  II, 
at  which  time  a  carbon  copy  thereof  was  de- 
livered by  said  agents  to  the  defendants.  The 
part  "of  the  document  providing  for  the  ac- 
ceptance of  the  owners  was  not  then  signed 
or  filled  in.  No  consideration  was  paid  or 
rendered  at  the  time  of  this  transection.  Up- 
on reaching  home  the  defendants  decided  not 
to  carry  out  the  contract,  whereupon  Jessie 
E.  Wickham,  wrote  and  mailed  a  letter  to  the 
Newell-Mnrdoch  Realty  (Dompany,  stating 
that  she  could  not  sign  any  deed^or  her  undi- 
vided interest  in  the  Jaclcson  street  property 
and  "hence  we  will  consider  the  matter 
dosed."  All  this  occurred  on  a  Saturday. 
The  letter  was  received  by  Newell-Murdoch 
Realty  Comi>any  early  on  the  following  Mon- 
day morning.  The  Newell-Murdoch  Realty 
Company  and  the  Newell-Murdoch  Company 
were  both  managed  and  operated  by  Newell 
and  Murdoch,  and  the  offices  of  the  two  con* 
cems  were  in  the  same  rooms.  Immediately 
after  the  departure  of  tbe  defendants  from 
the  office,  Murdoch  filled  up  the  form  for  the 
proposed  acceptance  on  behalf  of  the  plain- 
tiff and  signed  the  same  as  secretary  thereof. 
It  was  afterwards  signed  by  Newell  as  presi- 
dent, but  whether  -before  or  after  the  receipt 
of  the  letter  from  Jessie  £>.  Wickham  revok- 
ing the  agreement  does  not  appear. 

[1,2]  During  the  interview  in  which  the 
proposal  was  made  by  the  defendants,  they 
were  not  Informed  by  Newell-Murdoch  Com- 
pany, or  either  of  them,  that  the  NeVell- 
Murdoch  Company  owned  stock  in  the  Newell- 
Murdoch  Realty  Company,  or  that  that  firm 
bad  any  interest  in  the  property  in  the  Forest 
Hill  lots,  except  as  agents  for  the  owner.  It 
is  claimed  by  the  plaintiff  that  there  is  a  con- 
flict of  evidence  on  this  point.  Each  of  tbe 
three  defendants  testified  positively  that  no 
statement  of  that  sort  was  made  and  that 
tbey  knew  nothing  of  tbe  interest  of  Newell 
and  Murdoch  in  tbe  plaintiff  corporation  un- 
til the  suit  was  begun.  Murdoch,  when  ques- 
tioned about  the  matter  as  a  witness  and  ask- 
ed if  he  told  defendants  that  he  had  any  in- 
terest in  that  corporation,  said: 

"I  don't  know— I  don't  believe  that  the  sub- 
ject was  touched  on  .at  all.  I  don't  remember 
that  it  was." 

Asked  if  he  disclosed  to  them  what  connec- 
tion the  partnership  had  with  the  corpora- 
tion, be  said: 

"I  don't  know  that  we  did.  It  may  have  come 
out  in  the  general  conversation;  it  probably 
did;  I  told  them  we  were  interested  in  the  com- 
pany I  am  snre.  I  didn't  say  to  what  extent. 
Our  names  were — the  names  were  exactly  sim- 
ilar; it  was  generally  known,  and  tbey  knew, 
I  am  sure,  that  Newell-Murdoch  Realty  Com- 
pany was  the  product  of  this  company." 

These  statements  of  the  witness,  which  are 
but  statements,  of  conclusions  and  probabili- 


the  subject  was  not  touched  upon,  cannot  be 
considered  as  a  substantial  contradiction  of 
the  positive  testimony  lof  the  defendants  that 
nothing  of  the  kind  was  said.  Furthermore 
there  were  other  statements  made  in  the 
course  of  conversation  Indicating  that  they 
held  out  to  tbe  defendants  throughout  the  in- 
terview that  it  would  be  necessary  for  Newell- 
Murdoch  Company  to  enter  into  some  negoti- 
ations with  the  owners.  Neither  before  nor 
after  the  delivery  of  the  proposal  appointing 
the  firm  agents  of  defendants  to  negotiate 
tbe  exchange  did  that  firm  disclose  the  fact 
that  tbey  were  tbemselves  officers  of  tbe 
Newell-Murdoch  Realty  Company  and  that 
they  could,  as  such,  then  and  there  immedi- 
ately close  the  transaction.  There  Is  no  pre- 
tense whatever  that  tbey  ever  stated  to  the 
defendants  that  they  were  the  owners  of  tbe 
majority  of  tbe  stock  of  the  corporation  and 
to  that  extent  interested  in  the  purchase  of 
the  property  and  personally  benefited  by  the 
transaction.  Tbe  similarity  of  names  did  not 
put  tbe  defendants  on  inquiry,  under  these 
circumstances.  The  moment  tbe  firm  became 
agents  for  defendants,  If  not  before,  its  duty 
arose  to  inform  defendants  of  the  Interest  it 
had  in  the  corporation,  which  was  adverse  to 
tbe  interests  of  the  defendants.  The  findings 
were  contrary  to  these  facts,  and  to  that  ex- 
tent they  are  not  sustained  by  the  evidence. 
[3]  A  contract  made  under  these  circum- 
stances cannot  be  specifically  enforced. 
VTiere  an  agent  is  employed  by  a  vendor  to 
negotiate  a  sale,  and  he  is  himself  financially 
interested  on  tbe  side  of  tbe  v^idee,  by  rea- 
son of  a  direct  or  indirect  property  interest 
which  be  has  or  will  have  in  tbe  property 
when  It  is  acquired  by  tbe  vendee,  or  in  tbe 
price  to  be  paid  by  tbe  vendee,  be  must  dis- 
close that  Interest  fully  to  the  principal  and 
the  principal  with  full  knowledge  of  all  the 
facts  known  to  tbe  agent,  bearing  upon  its 
advisability,  and  of  such  interest,  must  act 
freely  and  of  bis  own  volition  in  making  the 
deal,  and  if  the  agent  fails  to  make  such  dis- 
closure, where,  as  here,  tbe  vendee  is  aware 
of  such  failure,  tbe  sale  may  be  avoided  at 
the  option  of  the  vendor.  A  similar  question 
arose  in  Burke  v.  Bours,  92  Cal.  108,  28  Pac. 
57,    The  court  said: 

"Where  a  person  buys  for  himself  as  the 
agent  of  his  principal,  danger  surrounds  the 
best  interest  of  the  principal,  and  it  is  the  pol- 
icy of  equity  to  remove  every  temptation  from 
tbe  a^ent,  by  rigidly  discountenancing  all  such 
transactions;  and  under  tbe  broad  principles 
heretofore  referred  to,  relating  to  the  duties 
and  obligations  of  trustees  and  agents,  defend- 
ant's purchase  of  the  realty  cannot  be  sanc- 
tioned. *  *  *  It  matters  not  tba(  there  was, 
no  fraud  in  this  transaction,  or  that  no  injury 
resulted  to  Arguello  from  the  sale.  The  rule  is 
intended  to  prevent  the  possibility  of  wrong; 
and  assuming  that  Bours  paid  full  value  for  tbe 
property,  and  even  acted  in  entire  good  faith 
throughout    the    transaction,    still,    such    facts 


ties,  following  his  emphatic  statement  that  l  form  no  defense  where  the  purchase  was  made 
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by  the  agent  without  knowledge  of  his  princi- 
paL  •  •  •  It  ne'ceBsarily  follows  that  he  is 
not  the  vendee  under  an  executed  contract  of 
sale,  is  not  in  a  position  to  enforce  specific  per- 
formance, and  possesses  no  equity  sufficient  to 
defeat  plaintifTs  right  to  the  recovery  of  the 
possession  of  this  tract  of  land." 

In  tliat  case  tlie  vendor  bad  brought  suit 
In  ejectment  against  a  aubagent  of  his  own 
selling  agent,  which  subagent  bad  purchased 
the  property  for  himself,  without  Informing 
the  seller  that  be  was  doing  so.  He  had  paid 
In  full  the  purchase  price  asked  and  be  set  up 
tills  equity  in  opposition  to  the  suit  in  eject- 
ment by  the  seller.  The  same  question  arose 
in  Wlckersham  v.  Crittenden,  93  Cal.  29,  28 
Pac.  790,  where  the  court  laid  down  the  rule 
concerning  the  relations  of  the  principal  and 
agent,  trustee  and  beneficiary,  as  follows: 

"For  the  reason  that  it  is  against  public  pol- 
icy to  permit  persons  occupying  fiduciary  rela- 
tions to  be  placed  in  such  a  position  that  the 
influence  of  selfish  motives  may  be  a  temptation 
80  great  as  to  overpower  their  duty  and  lead 
to  a  betrayal  of  their  trust,  the  rule  is  un- 
yielding that  a  trustee  shall  not,  under  any 
circumstances,  be  allowed  to  have  any  dealings 
in  the  trust  property  with  himself,  or  acquire 
any  interest  therein.  Courta  will  not  permit 
any  investigation  into  the  fairness  or  unfairness 
of  the  transaction,  or  allow  the  trustee  to  show 
that  the  dealing  was  for  the  best  interest  'of 
the  beneficiary,  but  will  set  the  transaction 
aside,  at  the  mere  option  of  the  cestui  que 
trust" 

The  proposition  is  too  well  settled  to  re- 
quire farther  discussion  or  authority. 

(4J  A  stockholder  in  a  corporation  has  a 
baiefidal  interest,  in  proportion  to  the  amount 
of  his  stock.  In  all  the  property  of  the  corpo- 
ratl<m.  While  he  has  not  the  legal  title  there- 
to he  has  an  equitable  Interest  therein.  It  has 
been  expressly  held  that  this  Interest  is  suffl- 
cimt  to  defeat  an  action  for  specific  perform- 
ance where  the  corporation,  as  the  purchaser, 
is  seeking  to  enforce  a  contract  of  sale  negoti- 
ated by  Its  own  agent,  acting  as  the  agent  of 
the  vendor,  whereby  the  latter  agreed  to  sell 
to  the  corporation.  Foss  Investment  Co.  v. 
Ater,  49  Wash.  446,  95  Pac.  1017.  In  that 
case  the  court  said: 

"An  agent  to  sell  cannot  himself  become  the 
purchaser  directly  or  indirectly,  without  the 
knowledge  and  consent  of  his  principal.  Louis 
Foss,  defendant's  agent,  was  so  closely  iden- 
tified with,  and  in  such  complete  control  of  the 
plaintiff  corporation,  that  practically  he  would 
have  become  the  sole  beneficiary  of  all  profits 
and  benefits  that  might  accrue  to  the  plaintiff 
as  purchaser." 

In  that  case  Foss,  the  agent,  was  the  owner 
of  998  of  the  1,000  shares  Issued  by  the  plain- 
tiff company.  In  no  other  respect  is  there  any 
difference  between  that  case  and  this.  The 
extent  of  the  Interest,  however,  Is  not  to  be 
weighed  or  measured  in  deciding  a  case  of 


this  kind.  The  agent  ipust  disclose  his  Inter- 
est, whatever  It  be,  or  the  deal  will  be  voida- 
ble by  the  vendor  whose  property  Is  tbe  sub- 
ject of  the  sale. 

[S,  •]  It  matters  not  whether  the  revoca- 
tion of  the  authority  by  the  defendant  Wick- 
ham  was  received  by  the  plaintiff  company 
before  its  president  had  signed  the  acceptance 
or  afterward.  The  managing  officers  of  the 
corporation  were  the  persons  who,  as  agents, 
procured  the  proposal  to  be  executed.  The 
corporation,  therefore,  must  be  presumed  to 
have  had  ful^  notice  of  everything  which  was 
known  to  said  persons,  if  any  notice  was  nec- 
essary under  the  circumstances.  The  corpo- 
ration Is  chargeable  with  full  knowledge  of 
the  equities  of  the  defendants  In  the  matter 
and  can  no  more  be  allowed  to  enforce  the 
contract  than  could  the  agents  who  attempted 
to  negotiate  the  same.  No  revocation  of  the 
proposal  was  necessary  to  the  defense  plead- 
ed. The  option  to  avoid  the  cohtract  remain- 
ed complete  until  the  action  was  begun  and 
was  then  available  as  a  defense  to  the  action. 

For  these  reasons  the  judgment  of  the  court 
below  cannot  be  sustained.  Several  other 
questions  are  argued  in  the  briefs,  but  this 
c<m<dusion  renders  it  unnecessary  to  ccmsid- 
er  them. 

The  Judgment  is  reversed. 

We  concur:  ANGBUjOTTI,  O.  J. ;  lAW- 
LOR,  J.;  WILBUE,  J.;  OLNEX,  J.;  LEN- 
NON,J. 


KNAPP  V.  KNAPP.     (L.  A.  6084.) 

(Supreme  Court  of  California.    May  26,  1920.) 

Dlvoree  9=»I24— Evidsnoa  held  to  show  plahi- 
tilF  wife  at  faalt  In  asMoiating  witb  men. 
In  a  wife's  action  for  divorce  for  extreme 
cruelty,  evidence  that  the  wife  was  at  fault.  In 
that  through  association  with  her  sister  she 
acquired  the  habit  of  visiting  cafis  in  com- 
pany with  men  without  her  husband's  knowl- 
edge or  consent,  remaining  away  from  home  un- 
til late  at  night,  fteld  sufficient  to  justify  denial 
of  divorce. 

Department  2. 

Appeal  from  Superior  Court,  Iios  Angeles 
County ;  J.  P.  Wood,  Judge. 

Action  for  divorce  by  Louisa  M.  Enapp 
against  Michael  Knapp.  From  judgment 
denying  decree,  plaintiff  appeals.    Affirmed. 

WiUedd  Andrews,  of  Los  Angeles,  for  ap- 
pellant 

William  L.  Euehn,  of  Los  Angeles,  for  re- 
spondent 

PE>R  CURIAM.  The  following  opinion, 
prepared  by  Mr.  Justice  KERRIGAN  of  the 
District  Court  of  Appeal  of  the  First  Appel- 
late District  who  was  sitting  pro  tempore  at 
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the  time  of  the  hearing  and  order  for  etit>- 
mission  of  this  cause,  In  place  of  Mr.  Justice 
MELVIN  of  this  court,  la  adopted  as  the  opin- 
ion of  this  court  in  the  cause. 

This  Is  an  appeal  from  a  Judgment  denying 
the  plain tifF  a  decree  of  divorce,  her  alleged 
cause  of  action  being  based  on  the  groimd  of 
extreme  cruelty.  A  trial  being  had,  the  court 
found  that  the  defendant  had  committed  none 
of  the  acts  of  cruelty  charged,  except  that  on 
one  occasion,  when  assaulted  by  the  plaintiff, 
he  took  such  physlcial  action  as  was  neces- 
sary to  compel  her  to  desist,  without,  how- 
ever, inflicting  any  injury  upon  her.  On  the 
other  hand,  the  court  found,  as  alleged  by 
the  defendant  in  effect,  that  much  of  the 
domestic  trouble  between  him  and  bis  wife 
was  caused  by  a  sister  of  the  latter,  who 
came  to  live  with  them  at  their  home  about 
a  year  before  the  cmnmencement  of  this  ac- 
tlou.  The  evi(^ence  in  the  case  showed  that 
this  woman,  though  married,  held  herself  out 
to  be 'single,  assumed  a  false  name,  and  con- 
ducted herself  In  a  manner  widely  at  vari- 
ance from  the  standard  generally  accepted  as 
incumbent  upon  a  married  woman ;  that  she 
exercised  over  the  plaintiff  an  evil  Influence, 
as  a  result  of  which  the  plaintiff  acquired  the 
habit  of  visiting  cafSs  In  company  with  men 
and  without  her  husband's  knowledge  or  con- 
sent, remaining  away  from  home  until  late 
and  unusual  hours  of  the  night 

The  sole  point  made  by  the  appellant  Is 
that  the  evidence  is  insufficient  to  sustain  the 
findings  of  the  trial  court.  In  this  we  em- 
phatically disagree,  but  think  a  review  of  the 
evidence  unnecessary.  Some  of  the  testimony 
given  by  the  plaintiff  for  the  puri)ose  of  sus- 
taining certain  of  the  allegations  of  cruel^ 
was  of  a  sordid  character,  and  found  no 
credence  with  the  trial  court,  and  Justly  so. 
the  charges  to  which  such  testimony  referred 
being  apparently  made  for  the  purpose  of 
Intimidating  the  defendant  in  defending  the 
action.  Under  the  circumstances  of  this  case 
we  think  it  sufficient  to  say  that  we  have 
carefully  read  the  evidence,  and  are  satisfied 
that  It  abundantly  sustains  the  findings  of 
the  court. 

Judgm«it  affirmed. 


KIPP  V.  REED.    (L.  A.  6072.) 

(Supreme  Court  of  California.   May  26,  1920.) 

i.  Judgment  <S=>948(I)  —  Plaintiff  did  not 
waive  benefit  of  estoppal  by  failure  to  plead 
former  Judgment, 

Plaintiff  in  an  action  to  quiet  title  did  not 
waive  the  benefit  of  any  estoppel  in  bis  favor 
against  the  defendant,  which  might  have  been 
available  to  him  under  a  Judgment  in  a  former 
action  against  the  same  parties  to  quiet  title. 


by  failing  to  plead  such  judgment;  the  defend- 
ant  still  being  in  possession  of  the  premises. 

2.  Judinent  «=>9S0(I)— In  former  east  b«« 
tween  same  parties  admissible  as  muniment 
of  title. 

Plaintiff,  in  an  action  to  qniet  title,  was 
properly  permitted  to  introduce  in  evidence  the 
Judgment  roll  in  a  former  action  against  the 
same  defendant  to  quiet  title,  though  not  plead- 
ed; such  former  Judgment  being  a  muniment  in 
plaintiff's  chain  of  title,  and  admissible  as  such, 
defendant  still  being  id  possession  of  the  prem- 


Deportment  2. 

Appeal  from  Superior  Court,  San  Diego 
County;   G.  N.  Andrews,  Jndge. 

Action  by  Sylvester  Kipp  against  David 
C.  Seed,  also  known  as  D.  C.  Seed.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Charles  C.  Grouch  and  Crouch  ft  Caiambers, 
all  of  San  Diego,  for  appellant 

Abram  Sosenthal  and  Sylvester  Klpp,  both 
of  San  Diego,  for  respondent 

PES  CUSIAM.  The  following  optnlOB, 
prepared  by  Mr.  Justice  EESSIOAN  of  the 
District  Court  of  Appeal  of  the  First  Appel- 
late District,  who  was  sitting  pro  tempore  at 
the  time  of  the  hearing  and  order  for  sub- 
mission of  this  cause,  in  place  of  Mr.  Justice 
MELVIN  of  this  court.  Is  adopted  as  the 
opinion  of  this  court  In  the  cause: 

This  action  was  brought  to  quiet  title  to  the 
lands  described  in  the  complaint.  The  de- 
fendant filed  an  answer  and  cross-complaint, 
wherein  he  alleged  himself  to  be  the  owner 
and  in  the  possession  of  the  premises  and  he 
prayed  for  Judgment  accordingly.  At  the 
trial  the  only  evidence  presented  upon  the 
Issue  of  ownership  was  that  offered  by  plain- 
tiff. No  evidence  was  offered  by  defendant 
To  sustain  his  alleged  title,  plaintiff  intro- 
duced certain  United  States  patents  issued  to 
defendant  to  the  land  in  controversy.  Over 
objection,  he  then  offered  In  evidence  a  Judg- 
ment roll  in  a  former  action  to  quiet  title 
brought  by  him  against  the  defendant  con- 
cerning the  Identical  lands  described  in  com- 
plaint herein.  Plaintiff  then  rested  his  case, 
whereupon  defendant  moved  for  a  nonsuit, 
which  was  denied.  Judgment  went  for  plain- 
tiff. As  ground  for  reversal,  it  Is  claimed 
that  plaintiff  waived  the  benefit  of  any  estop- 
pel in  his  favor  against  the  defendant  which 
might  have  been  available  to  him,  arising  out 
of  the  former  adjudication  of  the  same  issue 
between  the  same  parties,  for  the  reason  tbat 
he  did  not  plead  or  rely  upon  such  Judgment. 

[1,2]  Under  these  circumstances,  appellant 
claims  the  question  of  title  should  be  relitl- 
gated  upon  the  merits,  without  the  aid  of  the 
former  Judgment.  We  see  no  merit  in  this  con- 
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tentlon.  The  former  Judgment  between  the 
parties  Is  dated  July,  1900.  Tlie  complaint  in 
the  present  action  was  filed  July  24,  1918. 
The  Terifled  answer  of  defendant  alleges  that 
at  the  cominencement  of  the  action  he  was  the 
owner  and  In  the  possession  of  the  premises. 
There  is  nothing  before  us  to  show  why  plaln- 
tUt  did  not  rely  upon  his  Judgment  as  an  es- 
toppel against  the  defendant,  but  the  recital 
in  defendant's  pleadings  as  to  possession  and 
ownership  would  indicate  tliat  defendant 
claimed  some  new  right  or  title  that  had  been 
acquired  by  him  subsequent  to  the  rendition 
of  the  former  Judgment.  His  pleadings,  how- 
ever, do  not  disclose  the  source  of  any  new 
title,  and  he  introduced  no  evidence  upon  the 
subject.  But,  in  any  event,  so  far  us  the 
record  shows,  plaintiff  was  entitled  to  main- 
tain this  action.  In  Southern  Paciflc  R.  Ik. 
Co.  V.  PurceU,  77  Cal.  69,  18  Pac.  886,  It  is 
held  that  the  fact  that  a  former  Judgment  in 
ejectment  was  given  against  a  defendant  In 
favor  of  a  plaintiff  did  not  prevent  such 
plaintiff  from  bringing  a  second  action 
against  the  defendant,  if  the  latter  was  in 
possession  of  the  property.  The  admission 
of  the  Judgment  roll  in  evidence  did  not,  as 
claimed,  constitute  error.  It  was  a  muniment 
tn  plaintiff's  chain  of  title,  and  admlssiblo 
as  such.  Chapman  v.  Moore,  161  Cal.  S09, 
91  Pac.  324,  121  Am.  St.  Kep.  130. 

The  conclusion  we  have  reached  makes  it 
unnecessary  to  pass  upon  plaintiff's  motion  to 
dismiss  the  appeal. 

For  the  reasons  given  the  Judgment  is  at- 
firmed. 


U  n   HALL'S   ESTATE. 

Appeal  Of  O'BRIEN. 

(8.  F.  9144.) 

(Supreme  Court  of  California.    May  27,  1920. 
Rehearing  Denied  June  25,  1920.) 

1.  Wills  «=»832— Property  not  disposed  of  by 
will  must  first  be  resorted  to  for  payment  of 
elalms. 

Property  not  disposed  of  by  a  will  must 
first  be  resorted  to  for  the  payment  of  demands 
against  the  estate  because  the  law  endeavors 
to  carry  out  the  intent  of  the  testator  as  far 
as  possible,  and  therefore  property  not  dis- 
posed of  by  the  will  should  be  so  applied  as 
to  render  it  certain  that  the  dispositions  ac- 
tually made  by  testator  will  be  effective. 

2.  Wilis  «=3832— Charges  against  estate  held 
properly  deducted  from  lapsed  legaoies. 

In  view  of  av.  Code,  §|  1357-1859,  and 
Code  Civ.  Proc.  §§  1516,  1502,  1563,  where  the 
residue  of  a  testator's  estate  is  left  to  ten 
residuary  legatees,  three  of  whom  have  pre- 
deceased testator,  so  that  their  legacies  have 
lapsed,  charges  against  the  estate  are  properly 
deducted  from  such  lapsed  legacies  alone. 


Department  2. 

Appeal  from  Superior  Court,  City  and 
Cotmty  of  San  Francisco;  J.  T.  Nourse^ 
Judge. 

In  the  matter  of  the  estate  of  Margaret 
Hall,  deceased.  From  a  portion  of  the  de- 
cree of  final  distribution,  Michael  O'Brien, 
by  and  through  -  Bugene  W.  Levy,  his  guard- 
ian, appeals.    Affirmed. 

Shelton  &  Levy  and  Steinhart,  McAfee  ft 
Levy,  all  of  San  Francisco,  for  appellant 

Stanislaus  A.  Riley  and  Robert  C.  Porter, 
both  of  San  Frandsco,  for  resi)ondent. 

LBNNON,  J.  This  Is  an  appeal  from  that 
portion  of  the  decree  of  final  distribution  in 
the  estate  of  Margaret  Hail  which  directs 
that  the  debts  and  expenses  of  administra- 
tion be  paid  exclusively  out  of  certain  resid- 
uary legacies  which  failed  of  disposition  by 
reason  of  the  death  of  some  of  the  residuary 
legatees  prior  to  that  of  the  testatrix.'  Tbe 
will  of  decedent,  after  creating  a  number 
of  specific  and  general  legacies,  contains  tbe 
following  residuary  clause: 

"All  the  rest,  residue  and  remainder  of  my 
estate,  I  give,  bequeath  and  devise  in  equal 
shares  to  the  following  ten  persons.    *    *    •" 

Three  of  the  ten  persons  named  predeceas- 
ed the  testatrix.  As  they  were  not  related 
to  the  testatrix,  and  there  was  no  provision 
in  the  will  for  the  disposition  of  their  shares 
in  the  event  of  their  death,  the  legacies 
lapsed,  and  as  to  three-tenths  of  the  residue 
deceased  died  intestate.  Estate  of  Kunkler, 
163  Cal.  797,  127  Pac.  43.  The  trial  court 
directed  that  the  debts  and  expmses  of  ad- 
ministration be  paid  entirely  out  of  the  three 
lapsed  legacies.  Appellant  Is  the  brother  of 
the  testatrix  and  entitled  as  one  of  the  heirs 
at  law  to  participate  In  the  lapsed  three- 
tentlis  of  the  residue.  The  sole  question  pre- 
sented on  appeal  is  whether  the  debts  and  ex- 
penses of  administration  should  be  paid  en- 
tirely out  of  the  lapsed  residue,  or  whether 
the  shares  of  the  seven  surviving  residuary 
legatees  should  abate  equally  with  the  three 
lapsed  shares  which  go  to  tbe  heirs  at  law. 

Appellant  asserts  that  the  charges  against 
the  estate  must  be  paid  from  the  general 
assets  of  the  estate,  that  it  is  a  solecism  to 
speak  of  paying  debts  and  charges  out  of 
part  of  the  residue  because  the  residue  can- 
not be  ascertained  until  all  debts  and  ex- 
penses of  administration  as  well  as  legacies 
have  been  paid,  and  that,  by  diarging  the 
debts  against  the  lapsed  portion  of  the  resi- 
due, the  decree  has,  in  effect,  distributed  to 
the  surviving  residuary  legatees  a  substan- 
tial part  of  the  shares  wlilch  lapsed,  ' 

[1]  The  general  rule  is  that  pr(qE)erty  not 
disposed  of  by  the  will  should  be  first  resort- 
ed to  for  the  payment  of  all  demands  against 
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tbe  estate.  This  is  so  for  the  reason  that  tbe 
law  endeavors  to  carry  out  the  Intent  of 
the  testator  as  far  as  possible,  and  therefore 
property  not  disposed  of  by  the  will  should 
be  so  applied  as  to  render  it  certain  that  the 
dispositions  actually  made  by  the  testator 
•will  be  efTective.  In  re  Bradley's- Will,  123 
Wis.  188,  101  N.  W.  393,  3  Ann.  Cas.  716. 
There  are  cases  which  hold,  however,  that, 
when  the  undisposed  property  constitutes 
part  of  the  residue,  there  Is  an  exception"  to 
the  general  rule  that  the  demands  against  the 
estate  are  paid  out  of  tbe  property  undispos- 
ed of  by  the  wllL  In  re  Bradley's  Will,  su- 
pra; Tretheway  ▼.  Helyar,  L.  R.  4  Cai.  Div. 
53 ;  Byre  v.  Marsden,  4  My.  &  Gr.  231,  243, 
41  Eng.  Rep.  91.  This  exception  does  not 
prevail  In  California. 

Section  1518  of  the  Code  of  Civil  Procedure 
and  section  1358  of  tbe  Civil  Code  of  Cali- 
fornia make  the  entire  estate  chargeable  with 
tbe  debts  and  expenses  of  administration  "ex- 
cept as  otherwise  provided"  In  the  Civil  Code 
or  Code  of  Civil  Procedure.  In  the  absence 
of  any  other  statutory  regulation  In  regard 
to  the  payment  of  debts,  it  Is  apparent  that 
all  legacies  would  be  reduced  tn  equal  pro- 
portion by  the  charges  thus  Imposed.  These 
sections,  however,  are  supplemented  and 
modified  by  other  Code  sections ;  the  obvious 
aim  of  the  arrangement  being  to  satisfy  the 
charges  against  the  estate  with  the  least 
possible  interference  with  tbe  express  dis- 
positions of  the  testator.  Accordingly,  sec- 
tion 1663  of  the  Code  of  Civil  Procedure  con- 
tains the  provision  that  "specific  devises  or 
legacies  are  exempt  from  such  liability  If  it 
appears  to  the  court  necessary  to  carry  Into 
effect  the  Intention  of  the  testator,  and  there 
is  other  sufficient  estate."  Section  1562  of 
tbe  Code  of  Civil  Procedure  provides: 

"If  tbe  provision  made  by  tbe  will,  or  the 
estate  appropriated  therefor,  is  insufficient  to 
pay  tbe  debts,  expenses  of  administration,  and 
family  expenses,  that  portion  of  the  estate  not 
devised  or  disposed  of  by  the  will,  if  any,  must 
be  appropriated  and  disposed  of  for  that  pur- 
pose, according  to  the  provisions  of  this  chap- 
ter." 

The  most  spedflc  provision  for  the  order 
of  resort  for  tbe  payment  of  debts  and  ex- 
penses of  administration  Is  contained  in  sec- 
tion 1359  of  tbe  ClvU  Code,  and  that  order 
Is  as  follows: 

"One.  The  property  which  is  expressly  ap- 
propriated by  the  will  for  the  payment  of  the 
debts; 

"Two.  Property  not  disposed  of  by  the  will; 

"Three.  Property  which  is  devised  or  be- 
queathed to  a  residuary  legatee; 

"Four.  Property  which  is  not  specifically  de- 
vised or  bequeathed;  and, 

"Five.  All  other  property  ratably." 

A  lapsed  legacy,  whether  residuary  or  otb- 
ervirise,  is  property  not  disposed  of  by  will, 


and  It  Is  for  that  reason  alone  that  It  goes 
to  the  heirs.  Section  1343,  Civ.  Code.  It 
would  therefore  seem  in  consonance  witta  tbe 
above  Code  provisions  and  the  imderlylng 
theory  of  distribution  and  administration 
that  tbe  diarges  against  tbe  estate  should  be 
paid  entirely  from  the  lapsed  residuary  lega- 
cies. 

The  theoretical  objection  urged  against 
this  conclusion  Is  that  there  can  be  no  "resi- 
due" In  an  estate  until  all  charges  against 
the  estate,  as  well  as  all  specific  and  gen- 
eral legacies,  have  been  discharged  and  sat- 
isfied. That  this  Is  not  the  necessary  con- 
notation of  "residue"  Is  evidenced  by  the 
Code  definition  of  the  term  "residuary  lega- 
cy." Section  1357,  subd.  4,  of  tbe  dvil 
Code  defines  a  residuary  legacy  as  follows: 

"A  residuary  legacy  embraces  only  that 
which  remains  after  all  the  beqaests  of  the 
will  are  discharged." 

In  otber  words,  "residue"  In  its  broadest 
sense  Includes  all  tbe  property  which  is  not 
otherwise  devised  or  bequeathed.  It  Is  true 
that  tbe  term  "residuie"  is  often  applied  to 
"that  part  of  it  [the  estate]  left  after  paying 
the  debts  of  testator  and  the  expenses  of 
administration  and  undisposed  of  by  the  rest 
of  the  vrill."  Page  on  Wills,  i  507.  This  Is 
frequently  the  significance  of  the  word,  for 
tbe  reason  that  in  many  cases  there  is  a  gen- 
eral residuary  clause  into  which  all  of  the 
proi>erty  otherwise  undisposed  of  falls. 
O'Connor  v.  Murpliy,  147  CaL  148,  153,  81 
Pac.  400.  In  such  a  case  there  Is  no  prop- 
erty undisposed  of  by  tbe  will,  and.  If  there 
is  no  provision  for  tbe  payment  of  debts  in 
the  wfU,  property  which  would  otherwise  go 
to  tbe  residuary  legatees  Is,  under  tbe  law, 
appropriated  to  the  payment  of  debts.  How- 
ever, section  1359  of  the  Civil  Code,  as  we 
have  seen,  provides,  in  ^ect,  that  if  there  is 
any  property  not  disposed  of  by  tbe  wUl, 
that  is  to  be  taken  for  the  payment  of  debts 
before  the  property  which  is  bequeathed  to 
a  residuary  legatee.  Under  the  definition 
adopted  by  section  1357,  It  is  not  necessary 
to  deduct  tbe  charges  against  the  estate  be- 
fore tbe  residue  is  ascertainable. 

[2]  There  Is  no  inconsistency,  therefore,  in 
holding  that  portions  of  the  residue  undis- 
posed of  by  the  will  must  be  used  for  tbe  pay- 
ment of  charges  before  resort  may  be  had  to 
the  residuary  legacies  effectually  devised  or 
bequeathed.  Tbe  fallacy  In  tbe  position  of 
appellant  arises  from  a  failure  to  distinguish 
between  tbe  distribution  of  the  property  in 
accordance  with  the  terms  of  tbe  will  and 
the  payment  of  debts  as  provided  by  law. 
The  court  first  determines  the  rights  of  the 
parties  under  the  will,  and  then  applies  the 
law  with  relation  to  the  payment  of  Indebt- 
edness. The  latter  is  purely  an  Incident  of 
administration  enforced  by  tbe  law,  and 
should  so  operate  as  to  cause  tbe  minimum 
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amount  of  disturbance  to  tbe  rights  of  tbe 
parties  under  the  will. 

The  charges  must  be  paid  entirely  from  the 
property  undisposed  of  by  the  will,  namely, 
three-tenths  of  the  residue,  and  the  decree  is 
therefore  affirmed. 

We  concur:     WILBUR,  J.;    SLOANB,  J. 


WILSON   V.  TRAVELERS'   INS.  CO. 
(S.  F.  8881.) 

(Supreme  Gonrt  of  California.    May  27, 1920.) 

1.  Insurance  «=345l  (I)— Clause  In  accident  pol- 
icy that  It  should  not  cover  Injury  resulting 
from  explosives  did  net  apply  only  to  vol- 
untary exposure. 

Clause  in  an  accident  policy,  providing  that 
it  should  not  cover  injury  resulting  wholly  or 
partly  from  explosives  of  any  kind,  held  not  to 
apply  only  to  voluntary  exposure  to  explosives. 

2.  Insurance  «=>I46(3)— Ambiguities  In  acci- 
dent policies  eonstrusd  against  Insurer. 

Ambiguities  in  accident  policies  are  to  be 
construed  against  the  insurer. 

3.  Insurance  (S='452  _  Injury  occasioned  by 
"wrsokage"  of  passengsr  oar  and  not  explo- 
sion causing  wreokage. 

Under  an  accident  policy,  providing  tliat  it 
should  not  cover  injury  resulting  from  explo- 
sions, but  should  cover  injury  resulting  from 
"wreckage"  of  a  passenger  ear,  where  there 
was  an  explosion  in  toilet  room,  causing  the 
walls  thereof  to  burst  and  injure  insured,  who 
was  sitting  in  the  interipr  of  the  car,  the  injury 
was  the  result  of  the  "wreckage"  of  the  car 
and  not  of  the  explosion;  the  word  "wreckage" 
implying  that  the  car  is  a  passive  instrumen- 
tality, acted  upon  by  some  force  which  wrecks  it. 

4.  insurance  <S=>530— Recovery  could  bs  had 
only  on  one  daily  ticket  aooldsnt  policy. 

Only  recovery  on  one  ticket  policy  could  be 
had  by  a  passenger,  although  he  had  purchased 
two  daily  ticket  policies,  which  overlapped  at 
the  time  of  the  injury,  where  the  policies  pro- 
vided that  "insurance  on  any  person  under 
ticket  policies  is  limited,"  etc.,  naming  the 
amount  of  the  policy. 

5.  Customs  and  usages  «=»I9(2)— Subksquent 
acts  not  competent  to  prove  uniform  custom. 

Evidence  that  an  accident  insurance  com- 
pany sold  more  than  one  daily  ticket  policy  to  a 
passenger  in  December,  1917,  was  not  compe- 
tent to  show  that  it  was  the  custom  in  1916 
to  sell  more  than  one  daily  ticket  policy  to  a 
passenger. 

6.  Insurance  €=>530— Issuance  of  several  acci- 
dent tickets  held  not  to  estop  insurer  from 
limiting  liabilities  to  one  ticket;  custom  not 
Influencing  action  does  not  estop. 

An  insurer  engaged  in  selling  daily  ticket 
accident  policies  to  passengers  was  not  estopped 
by  custom  of  selling  more  than  one  such  policy 


to  a  traveler  from  setting  up  as  a  defense  in 
an  action  on  two  policies  a  clause  in  the  policies, 
limiting  liability  to  the  amount  specified  in 
one  of  them,  unless  the  conduct  of  the  insured 
in  taking  out  more  than  one  policy  was  in 
some  manner  influenced  thereby. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;    Denver  Sevier,  Judge. 

Action  by  John  H.  Wilson  against  the 
Travelers'  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  api>eals.  Modi- 
fied and  aiUrmed. 

Ckiogan  &  O'Connor,  of  San  Francisco,  for 
appellant 

L.  Ernest  PhUllps,  of  Oakland,  for  respond- 
ent 

WILBUR,  J.  Plaintiff  recovered  from  de- 
fendant for  bodily  Injuries,  accidentally  re- 
ceived, double  weekly  indemnity  on  each  of 
two  one-day  ticket  "policies  of  accident  insur- 
ance purchased  by  him  for  25  cents  each. 
The  first  was  purchased  at  6:30  p.  m.,  June 

29,  1916,  and  the  second  at  6:15  p.  m.,  June 

30,  1916,  from  a  ticket  agait  of  the  Atchison, 
Topeka  &  Santa  FS  Railway  Ckunpany.  The 
accident  occurred  at  7 :30  p.  m.,  June  30, 1916, 
while  plalntitr  was  aboard  a  Southern  Pacific 
passenger  train.  As  each  policy  by  Its  terms 
expired  at  midnight  of  the  next  day  after 
date,  both  were  in  effect  at  the  time  of  the 
accident.  The  amount  recovered  on  each  pol- 
cy  was  $1,300,  being  double  the  weekly  in- 
dei^nlty  of  $12.50  for  52. weeks.  The  defend- 
ant appeals  from  the  Judgment  The  only 
fact  In  dispute  is  as  to  whether  the  Injury  re- 
sulted from  an  explosion  within  the  meaning 
of  that  term  as  used  in  the  policy.  All  other 
questions  involve  the  interpretation  of  the 
policies  and  their  application  to  the  admitted 
facts.  The  plaintiff,  a  passenger,  was  seated 
in  a  passenger  car  which  was  standing  at  the 
Southern  Pacific  Company's  Sixteenth  street 
depot,  in  Oakland,  when  a  violent  explosion 
in  the  toilet  room  occurred,  by  which  the  car 
was  wrecked.     The  trial  court  finds  that — 

"In  and  by  the  wreckage  of  said  passenger  car 
and  by  reason  of  the  same  and  as  a  result 
thereof  the  plaintiff  sustained  bodily  injuries;" 
"that  such  external  and  internal  injuries  of 
plaintiff  were  occasioned  wholly  and  solely  t^ 
the  wreckage  of  the  said  passenger  car." 

The  policies  contained  the  usual  terms  hi- 
Buring  the  holder  against  injuries  effected  by 
accidental  means,  "subject  to  the  conditions 
herein  contained,  to  wit."  Then  follow  claus- 
es lettered  consecutively  from  (a)  to  (k). 
Clauses  (a),  (b),  (c),  fix  the  amount  of  Insur- 
ance to  be  paid  for  injuries.  The  double  in- 
demnity clause  (d)  is  as  follows,  to  wit: 

"(d)  If  the  insured  be  a  male,  and  such  in- 
juries shall  be  caused  by  the  wreckage  or  burn- 
ing of  a  railway  passenger  car  or  vessel  licensed 
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for  tbe  tnuiBpoitation  of  psMenKCnit  provided 
in  either  case  by  a  common  carrier  and  pro- 
pelled by  mechanical  power,  while  the  insured 
is  a  passenger  and  actually  within  the  car  or 
on  board  the  vessel,  then  the  company  will  pay 
double  the  amount  otherwise  payable  under 
danse  (a),  (b)  or  (c)  of  this  policy." 

Clause  (g)  contains  the  provision  with  ref- 
erence to  explosives,  relied  on  by  appellant 
to  defeat  plaintUF.  Tbls  clause  reads  as  fol- 
lows : 

"(g)  This  insurance  shall  not  cover  disap- 
pearance nor  injuries  of  which  there  is  no 
visible  contusion  or  wound  on  the  exterior  of 
the  body  of  the  insured,  nor  shall  it  cover  ac- 
cident. Injury,  disability  or  death  resulting 
wholly  or  partly,  from  any  of  the  following, 
to  wit:  Voluntary  overexertion,  or  voluntary 
exposure  to  unnecessary  danger,  medical  or 
surgical  treatment,  hernia,  disease  in  any  form, 
fits,  vertigo  or  sleepwalking,  gas  or  poison  in 
any  form  or  manner  or  contact  with  poisonous 
substances,  sunstroke  or  freesing,  firearms, 
fireworks,  or  explosives  of  any  kind,  horse,  au- 
tomobile or  bicycle  racing,  aerial'  navigation, 
lacrosse,  football,  dueling  or  fighting,  war  or 
riot,  nor  shall  this  insurance  cover  suicide  sane 
or  insane,  or  injuries,  fatal  or  nonfatal,  inflict- 
ed intentionally  by  the  insured  or  by  any  other 
person,  sane  or  insane,  or  sustained  by  the  in- 
sured while  insane  or  intoxicated,  while  violat- 
ing law,  resisting  arrest  or  fleeing  from  justice, 
or  while  entering  or  leaving  any  moving  con- 
T«yance  or  trying  so  to  do,  or  happening  while 
in  or  on  any  part  thereof  not  provided  for  oc- 
cupancy of  passengers  or  while  on  the  steps  or 
platform  of  any  moving  car  (street  cars  ex- 
cepted) or  while  on  the  right  ot  way  or  bridge 
of  any  railway." 

[1]  Bespondent  contends  that  this  dause 
sboald  be  construed  to  apply  only  to  the  vol- 
untary exposure  to  explosives.  The  policy 
is  hardly  susceptible  of  such  construction. 
Omitting  Inapplicable  clauses  the  proviso 
reads: 

'^or  shall  it  cover  injury  resulting  wholly 
or  partly  from  any  of  the  following,  to  wit: 
*  *  *  firearms,  fireworks,  or  explosives  of 
any  kind." 

The  punctuation  as  well  as  the  context  re- 
move these  clauses  froni  the  operation  of  the 
words  "voluntary  exposure." 

[2,3]  The  next  question  arises  from  the 
fact  that  tbe  plaintiff  was  injured  by  the 
wreckage  of  a  passenger  car,  to  which 
clause  (d)  applies.  This  clause  being  specific 
and  applicable  by  Its  terms  to  the  manner  in 
whldi  the  plaintiff  was  injured,  it  la  claimed 
that  it  should  control  the  general  exception 
in  clause  (g)  of  injury  by  explosives.  Tbe 
point  is  not  free  from  dlfllculty.  "Wreckage" 
Is  defined  as  "the  act  of  wrecking."  The 
word  implies  that  the  car  is  a  passive  instru- 
mentality, acted  upon  by  some  force  which 
wrecks   It     Tbls   force  must  always  be  a 


er  to  say  that  aa  injury  resulting  from  tbe 
wredtage  of  the  car  was  "caused"  by  tbe  ex- 
plosion. This  would  be  true  if  the  explosion 
was  only  sufflcient  to  derail  a  moving  train. 
The  difficulty  with  such  a  construction 
arises  from  tbe  f^ct  that  it  would  complete- 
ly nullify  clause  (d)  which  is  evidently  in- 
tended to  secure  tbe  patronage  of  intending 
passengers.  If  we  must  look  for  the  cause 
of  tbe  Injuries  to  tbe  first  cause.  It  would 
never  be  tbe  wreckage  of  tbe  car,  wbl||^  is 
itself  a  result,  and  not  a  cause.  Ii^be 
case  at  bar.  If  tbe  car  bad  remained  intact, 
that  la.  If  tbe  walls  of  the  toilet  room  had 
been  sufficiently  strong  to  resist  the  explosion, 
or  to  have  directed  its  force  away  from  tbe 
interior  of  the  car,  the  plaintiff  would  have 
suffered  no  greater  injury  than  a  bystander 
at  great  gun  target  practice.  The  wreck- 
age of  the  car  intervened  between  the  explo- 
sion and  the  plaintiff.  The  defendant  has 
chosen  to  use  the  phrase  "wreckage  of  tbe 
car"  as  a  cause  of  injury  for  which  they  hold 
themselves  responsible.  Although  the  explo- 
sion was  the  proximate  cause  of  the  injury, 
it  was,  by  the  peculiar  terms  of  the  policy, 
made  a  remote  cause,  or  secondary  cause 
where  tbe  wreckage  of  the  car  Intervened- 
No  doubt  if  an  explosive  bomb  bad  been  plac- 
ed in  tbe  plaintiff's. lap  and  there  exploded, 
killing  bim  and  wrecking  the  car,  tbe  wreck- 
age of  the  car  would  not  be  a  "cause"  of  the 
accident  within  tbe  meaning  of  tbe  policy. 
But  where  it  was  necessary  for  the  explosive 
to  first  destroy  or  wre<*  the  car  to  readi 
the  passenger,  or  where  i>arts  of  tbe 
wrecked  car  striking  the  passenger  cause  tbe 
injury,  the  terms  of  the  policy  would  warrant 
a  recovery.  The  defendant  is  privileged  to 
frame  its  contracts  of  insurance  in  any  terms 
it  may  choose,  and  in  the  absence  of  ambigu- 
ity the  courts  enforce  sudi  contracts  as  writ- 
ten. But  they  are  offered  to  tbe  public,  and 
are  intended  to  be  snffldently  attractive  to 
secure  purchasers.  The  established  rule  of 
construction  of  such  contracts  require  us  to 
settle  tbe  ambiguity  arising  from,  the  inapt 
phraseology  "caused  by  the  wreckage  or 
burning  of  a  railway  passenger  car"  against 
the  Insurance  company,  and  therefore  to  hold 
that  where  the  Injury  is  caused  by  tbe 
"wreckage"  of  tbe  car  which  is  In  turn  caus- 
ed by  the  explosion  of  an  explosive,  the  In- 
sured can  recover  under  clause  (d),  for  the 
reason  that  such  "wreckage"  Is  Itself  a 
"cause"  of  injury  within  the  meaning  of  the 
latter  clause.  In  view  of  tbe  foregoing  con- 
clusion, in  which  we  have  assumed  that  the 
explosion  was  that  of  an  "explosive"  within 
tbe  meaning  of  that  term  as  used  In  tbe 
policy.  It  Is  unnecessary  to  consider  tbe 
points  made  with  reference  to  the  evidence 
or  findings  in  that  connection. 

[4-1]  It  Is  contended  by  appellant  that  tbe 
plaintiff  in  any  event  is  entitled  to  recover 


proximate  cause  of  the  Injury.     Therefore    for  bis  injuries  on  only  one  policy,  and  on 
where  an  explosive  wrecks  the  car,  It  Is  prop- 1  the  other  to  be  refunded  the  premium,  which 
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has  beat  tmdered  to  talm,  under  proviso  (e) 
wbich  Is  as  follows: 

"(e)  Insurance  on  any  person  under  ticket 
policies  is  limited  to  the  principal  sum  of  $2,- 
600.00  indemnity  for  injuries  resulting  in  death, 
and  to  males,  $1,250.00  for  dismemberment, 
$12.50  weekly  indemnity  for  wholly  disabling 
injuries  and  the  extra  insurance  provided  for  in 
clause  (d) ;  the  company  will  return  on  demand 
to  the  insured  or  to  his  or  her  executors,  ad- 
miqhtrators  or  assigns,  all  premiums  paid  for 
ticket  policies  in  excess  thereof." 


In  view  of  the  fact  that  each  policy  pro- 
vides for  $2,500  for  death,  $1,250  for  dis- 
memberment, and  $12.50  weekly  indemnity, 
the  words  "ticket  policies"  must  refer  to  oth- 
er policies  of  the  same  company,  for  each 
separate  policy  is  already  so  limited,  and  If 
this  were  doubtful  the  last  sentence,  by 
which  the  company  agrees  to  return  all  pre- 
miums paid  for  ticket  policies  in  excess  there- 
of makes  clear  the  purpose  of  the  company  to 
limit  its  liability  to  the  face  of  the  single 
policy.  It  Is  claimed,  however,  that  the  de- 
fendant Is  estopped  to  deny  its  full  liability 
on  the  second  policy  because  It  Is  alleged  to 
be  the  custom  of  the  defendant  to  issue  as 
many  separate  policies  as  may  be  requested, 
charging  full  premium  for  each.  In  proof  of 
this  alleged  custom  one  witness  testified  that 
on  December  12,  1917,  be  purchased  four 
ticket  policies  from  the  defendant's  agents, 
two  at  Seventh  and  Broadway,  and  the  oth- 
ers at  the  main  office  at  Thirteenth  and 
Broadway.  The  policies  were  admitted  In 
evidence,  and  It  appears  therefrom  that  two 
were  dated  4  p.  m.,  December  11,  1917,  one 
6:30  p.  m.,  December  12,  1917,  and  another 
December  13,  1917.  This  evidence  is  far 
short  of  proving  a  uniform  custom  of  the 
company  or  of  its  agents  in  June,  1916,  at 
the  time  of  the  Issuance  of  plaintiff's  policies, 
or  at  any  time,  and  was  not  competent  evi- 
dence to  show  the  custom  in  1916,  nor  could 
defendant  be  estopped  by  such  a  custom,  even 
if  proved,  unless  the  conduct  of  the  plaintiff 
was  in  some  manner  Influenced  thereby,  and 
no  evidence  was  offered  that  he  even  knew 
«f  such  custom.  Plaintiff  bought  these  two 
jwUcies,  each  good  for  one  day,  at  an  Inter- 
val of  24  hours,  and  by  reason  of  the  fact 
that  the  policies  were  good  for  more  than 
24  hours  they  overlapped  for  a  period  of  5^ 
hours.  During  that  period  he  was  injured. 
The  policies  nuike  provision  for  such  a  con- 
tingency by  providing  for  a  refund  of  the 
premium  on  demand,  a  method  of  adjustment 
no  doubt  made  necessary  by  reason  of  the 
fact  that  these  tickets  were  issued  to  all  ap- 
plicants at  every  ticket  office  of  the  rail- 
road company,  and  that  a  purchaser  could 
for  that  reason  secure  a  number  of  policies 
.covering  substantially  the  same  period  and 
loss.    The  plaintiff  was  entitled  to  recover 


$1,300  apon  but  one  policy,  and  npon  the  oth- 
er 26  cents. 

The  trial  court  Is  directed  to  modify  the 
Judgment  by  striking  out  the  amount  of 
$2,600,  and  inserting  In  lieu  thereof  the 
amount  of  $1,300.25,  and  as  so  modified  the 
Judgment  is  affirmed. 

We  concur:  ANGBLLOTTI,  0.  J.;  LBN- 
NON,  J;  SHAW,  J.;  LAWLOB,  J.;  OL- 
NEI,  J. 


SUMNER  V.   MOHN.    (Civ.  2830.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  April  17,  1920.  Hear- 
ing Denied  by  Supreme  Court  June  14, 
1920.) 

1.  Husband  and  wife  i8=923%— Evidence  held 
Insufflcient  to  Jnstify  flndlng  wife  aathorlzad 
by  husband  to  employ  attorney. 

Wife's  testimony  held  insufficient  to  justify 
finding  that  she  was  authorized  to  act  for  de- 
fendant husband  in  employing  plaintiff  attorney 
as  her  attorney  at  the  expense  of  her  husband 
in  matters  adverse  to  him  and  to  institute  an 
action  against  hint. 

2.  Husband  and  wife  «s9l9(  18)— Legal  aerv. 
loss  not  "artieiea  naoassary  for  wife'*  sup* 
port,"  to  render  husband  UaMe;  "nMMcaa- 
rles." 

Legal  services  cannot  be  deemed  "articlea 
necessary  for  a  wife's  support,"  to  render  her 
Jbusband  liable  therefor,  under  Civ.  Code,  {  174; 
"necessaries"  at  common  law  consisting  only 
of  necessary  foot,  drink,  clothing,  washing, 
physic,  instruction,  and  a  convenient  place  of 
residence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  i'lrst  and  Second  Series,  Neces- 
saries.] 

3.  Husband  and  wife  €=3l9(l8)— Code  givaa 
wife  remedy  for  means  to  prosecute .  aetion 
for  separate  maintenance. 

Civ.  Code,  {  137,  providing  that  the  court 
may  require  the  husband  to  pay  money  neces- 
sary for  prosecution  of  the  wife's  action  for 
separate  maintenance,  guarantees  the  wife  the 
means  necessary  for  securing  her  rights,  so 
that,  in  the  absence  of  necessity  for  pledging 
the  husband's  credit  for  legal  services,  no  im- 
plied power  to  do  so  exists. 


Appeal  from  Superior  Court,  San  Diego 
County;    S.  M.  Marsh,  Judge. 

Action  by  Charles  E.  Sunm»  against 
George  F.  Mohn.  (^om  a  Judgment  forplain- 
tlff,  defendant  appeals.    Reversed. 

Adam  Thompson,  Iverson  L.  narrts,  and 
Patterson  Sprigg,  all  of  San  Diego,  for  ap- 
pellant. 

Wright  &  McKee,  of  San  Diego,  for  re- 
spondent. 
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SHAW,  J.  In  this  action  plaintiff  sned 
for  the  reasonable  valne  of  legal  sendees 
alleged  to  have  been  performed  for  defendant 
at  his  special  Instance  and  reqnest.  The  case 
was  tried  by  a  Jury,  which  gave  a  verdict 
In  favor  of  plaintiff  for  |1,100.  Judgment 
followed  accordingly,  from  which  defendant 
appeals,  presenting  In  lieu  of  a  bill  of  ex- 
ceptions a  typewritten  record,  as  provided 
In  section  953a,  Code  of  ClvU  Procedure, 
and  In  t^eir  briefs  the  parties  have  printed 
portions  of  the  record  npon  which  they  rely 
in   support  of  their  re^jectlve  contentions. 

Though  nothing  appears  In  the  complaint 
or  bill  of  particulars  rendered  by  plaintiff 
on  demand  of  defendant  to  Indicate  sudi 
fact.  It  nevertheless  appears  from  the  evi- 
dence received  that  plaintiff's  claim  for  com- 
pensation is  based  upon  services  not  in  fact 
rendered  to  or  performed  for  defendant,  but 
for  the  latter's  wife,  who,  as  claimed  by 
plaintiff,  was  agent  of  the  husband,  and 
being  thereunto,  at  the  expense  of  defend- 
ant, expressly  authorized  so  to  do,  employed 
plaintiff  as  her  attorney,  from  whom  she 
sought  advice  as  to  marital  differences  exist- 
ing between  herself  and  husband,  as  a  result 
of  which,  after  some  80  or  90  separate  con- 
sultations, covering  a  period  of  3  or  4 
months,  plaintiff  for  the  wife  brought  an 
action  against  defendant  for  separate  main- 
tenance. 

[1]  The  existing  agency  and  the  fact  that 
the  wife  of  defendant  wag  by  him  expressly 
authorized  to  employ  plaintiff  as  an  attorney, 
and  thus  obligate  him  to  pay  for  the  services 
rendered  his  wife,  depends  solely  and  alone 
upon  the  latter's  testimony,  who,  notwith- 
standing the  provisions  of  section  1881,  Code 
of  Ct»ll  Procedure,  was  permitted  to  testify 
against  her  husband  without  objection  inter- 
poeed  by  defendant,  who  now  for  the  first 
time  claims  that  it  was  error.  Without  con- 
slderinK  the  point,  we  may  say  that  her 
testimony  Is  insufficient  to  justify  the  finding 
Implied  by  the  verdict  that  she  was  au- 
thorized to  act  for  defendant  in  employing 
plaintiff  as  her  attorney  at  the  expense  of 
ber  husband  in  matters  adverse  to  him  and 
for  the-  'purpose  of  instituting  an  action 
against  him.  Her  testimony,  after  stating 
at  great  length  the  existing  marital  differ- 
ences and  causes  thereof,  Is  that  on  the  eve- 
ning of  October  11, 1917: 

"Dr.  Mohn  [the  defendant]  said  to  me,  'Well 
we  had  better  settle  np  and  separate.'  He  said, 
*Zou  go  ahead  and  get  your  counsel  and  I  will 
get  mine.' " 

And  again: 

"On  the  afternoon  of  October  15th,  Dr.  Mohn 
told  me  to  go  ahead  nnd  get  an  attorney,  and 
we  would  settle  thin  thing  up." 

This  testimony,  and  this  alone,  not,  how- 
ever, c(»nmunlcated  to  the  plaintiff,  consti- 
tutes the  only-  evidence  in  support  of  plain- 
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tiff's  claim  that.  In  employing  him  as  an 
attorney  against  defendant,  his  client  acted 
merely  as  agent  of  the  defendant,  .who  was 
obligated  to  pay  for  the  services  so  adversely 
rendered.  Conceding  the  statements,  the 
making  of  which  defendant  denies,  were  In 
fact  made,  they  could  not  under  the  cll'cum- 
stances  have  been  reasonably  understood  by 
Mrs.  Mohn  or  intended  by  defendant  to  have 
been  made  with  the  intent  and  purpose  of 
conferring  authority  upon  the  wife  as  agent 
of  her  husband  to  obligate  him  upon  the 
alleged  contract  Suppose,  In  a  dispute  over 
a  boundary  line  between  A.  and  B.,  the  for- 
mer should  say  to  the  latter,  "Ton  go  ahead 
and  get  your  attorney,  and  I  will  get  mine, 
and  we  will  settle  this  matter,"  manifestly 
B.'s  attorney  could  not  recover  from  A.  for 
services  rendered  B.  upon  the  theory,  based 
upon  the  language  used,  that  in  employing 
him  B.  was  acting  as  the  agent  of  A.,  hav- 
ing authority  to  engage  counsel  for  himself 
at  A.'s  expense.  This  being  true.  It  follows 
that  since,  as  to  existing  differences  between 
the  husband  and  wife,  their  relation  was 
that  of  strangers,  what  was  said  by  Dr. 
Mohn  cannot  be  construed  as  creating  an 
agency  in  the  wife,  with  power  to  make  a 
contract  in  his  name,  and  binding  him  to 
pay  for  services  rendered  to  her  alone  and 
against  the  husband  as  principal. 

Conceding  the  evidence  Insufficient  to  show 
express  authority  conferred  upon  defendant's 
wife  to  make  the  alleged  contract,  plaintiff 
nevertheless  Insists  that  the  services  rendered 
must  be  deemed  necessaries  furnished  her, 
and  hence,  under  the  provisions  of  section 
174,  Civil  Code,  the  husband  Is,  regardless 
of  the  question  of  express  agency,  liable  for 
the  value  thereof.  The  section  provides  that, 
in  case  the  husband — 

"neglect  to  make  adequate  provision  for  the 
support  of  bis  wife,  •  •  •  any  other  person 
may,  in  good  faith,  supply  her  with  articles  nec- 
essary for  her  support,  and  recover  the  reason- 
able valne  thereof  from  the  hoeband." 

The  services  rendered,  according  to  re- 
spondent— 

"were  for  investigation,  consultation,  prepara- 
tion, and  the  beginning  of  a  suit  for  separate 
maintenance,  and  covered  a  period  extending 
from  October  12,  1917,  to  AprU  8,  1918." 

[2]  While  cases  may  be  found  tending  to 
support  respondent's  contention,  the  over- 
whelming weight  of  authority  is  to  the  con- 
trary. The  statutory  liability  of  the  hus- 
band is  for  articles  necessary  for  the  wife's 
support.  In  our  opinion,  legal  services  can- 
not be  deemed  such  articles.  I^he  common 
law  defines  necessaries  to  consist  only  of  nec- 
essary food,  drink,  clothing,  washing,  physic, 
instruction,  and  a  convenient  place  of  resi- 
dence. 2  Kent's  Commentaries,  124;  Shelton 
v.  Pendleton,  18  Conn.  417;  Coffin  v.  Dun- 
ham, 8  Cush.  (Mass.)  404,  54  Am.  Dec.  769; 
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aarke  v.  Burke,  65  Wla.  359,  27  N.  W.  22, 
56  Am.  Bep.  631,  and  cases  referred  to  in 
note  In  I*  B.  A.  1915C,  p.  467. 

[3]  Moreover,  the  services  rendered  per- 
tained to  the  bringing  of  a  suit  for  separate 
maintenance,  and  the  statute  (section  137, 
Civ.  Code)  provides  that  the  court  may  re- 
quire the  husband  to  pay  such  money  as 
may  be  necessary  for  the  prosecution  of  the 
action.  This  statute  guarantees  the  wife 
full  and  complete  relief,  and  provides  the 
means  necessary  for  securing  her  rights,  and 
hence,  In  the  absence  of  necessity  for  pledg- 
ing the  husband's  credit,  no  Implied  power 
to  do  so  exists.  Meaher  v.  Mitchell,  112  Me. 
416,  92  Atl.  492,  L.  R.  A.  1915C,  467,  Ann.  Cas. 
1917A,  688.  In  the  action  for  separate 
maintenance  the  court  had  before  It  the  par- 
ties, their  property,  their  merits  and  delin- 
quencies, and  was  thus,  as  intraded  by  the 
statute,  not  only  in  a  position  to  fix  the  com- 
pensation of  plaintiff  for  the  services  ren- 
dered to  the  wife,  but  presumably  did  require 
the  husband  to  pay  such  sum  as  it  deemed 
Just  and  equitable  therefor.  In  view  of  the 
Code  provisions  of  this  state,  a  wife  has  no 
implied  power  to  make  a  contract  for  legal 
services  to  be  rendered  for  her  sole  benefit 
in  matters  adverse  to  the  husband.  Hence 
it  follows  that  the  attorney  rendering  such 
service  at  her  request  cannot  recover  there- 
for In  an  Independent  action  against  the  hus- 
band. To  so  hold  would  not  only  jeopardize 
the  marital  or  separate  estate  of  the  hus- 
band, thus  violating  a  sound  public  policy, 
but  Ignore  the  great  weight  of  opinion  else- 
where expressed  upon  the  subject. 

The  Judgment  is  reversed. 

We  concur:  CONBB;,  p.  J.;  JAMBS,  J. 


MICHELS  V.  BURKHARO  etaL    (Clv.3189.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  April  20,  1920.  Hear- 
ing Denied  by  Supreme  Court  June  17, 1920.) 

1.  Homestead  ®=957(l)— ClaJmant  has  burden 
of  proof. 

In  action  to  quiet  title,  a  defendant,  claim- 
ing homestead  rights  in  property,  has  burden 
of  showing,  not  only  the  declaration  of  the 
homestead  and  the  recording  of  the  declaration, 
but  also  that  she  was  a  resident  on  the  prop- 
erty at  time  declaration  was  made  and  recorded. 

2.  Homestead  ^s>S7(3)— Facts  held  to  show 
residence  on  property  by  person  making  and 
recording  homestead  declaration. 

In  action  to  quiet  title,  facta  held  to  show 
th5t  defendant,  claiming  homestead  rights  in 
the  property,  was  a  resident  on  the  property  at 
the  time  the  declaration  was  made  and  re- 
corded. 


3.  Homestead  «947  —  Wife'*  deolaratlon  of 
homestead  held  sufRelent,  trrMpeotive  of  her 
motive  or  abeenoo  of  husband. 

The  making  and  filing  of  homestead  declara- 
tion by  wife,  which  folly  complied  with  Civ. 
Code,  I  1263,  placed  the  property  beyond  the 
reach  of  husband's  creditors,  or  sale  on  execu- 
tion for  bis  debts,  etc,  as  effectively  as  though 
husband  bad  filed  same  himself,  though  her. 
purpose  in  so  doing  was  to  harass  and  annoy 
husband,  and  to  cloud  the  title  to  the  property, 
and  though  husband  was  not  living  on  the  prop- 
erty  at  the  time,  of  such  declaration;  wife's 
motive  in  making  such  dedaration  being  imma- 
terial,  and  husband's  residence  on  the  property 
being  unnecessary,  in  view  of  subdivision  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  W.  Shenk,  Judge. 

Action  by  John  Michels  against  John  F. 
Burkhard  and  Emma  A.  Burkhard.  Judg- 
ment for  plaintiff,  and  the  last-named  de- 
fendant appeals.    Beversed. 

W.  S.  Knott,  of  Los  Angeles,  for  appellant. 
Samuel  D.  Well,  of  Los  Angeles,  for  re- 
spondent. 

THOMAS,  J.  This  la  an  action  to  quiet  ti- 
tle. The  complaint  Is  in  the  usual  form. 
The  answer  of  the  defendant  Emma  A. 
Burkhard  is  a  general  denial  of  the  material 
allegations  of  the  complaint  By  way  of 
further  defense  she  sets  up  an  alleged  dec- 
laration of  homestead,  made,  executed  and 
recorded  by  her  In  the  year  1912,  covering 
the  property  Involved  in  thia  action,  whldi 
declaration  contains  redtatlona  that  she  la 
actually  re.ildlng  on  such  property  with  her 
family,  a  son,  and  that  her  husband  has  nev- 
er made  a  declaration  of  homestead  at  said 
property,  or  "executed  any  document  dalm- 
ing  a  homestead"  therein,  alleging  that 
there  has  been  no  abandonment  or  convey- 
ance of  the  same,  that  it  is  In  full  force  and 
effect,  and  that  all  the  property  described  in 
said  declaration  of  homestead  is  community 
property,  having  been  acquired  by  defend- 
ants after  their  marriage  otherwise  than  by 
gift,  devise,  or  descent. 

As  a  "third  defense,"  defendant  Emma  A. 
Burkhard  alleges  that  on  January  6,  1914, 
a  certain  action  was  pending  In  the  superior 
court  of  Los  Angeles  county,  In  which  she 
was  plaintiff  and  John  F.  Burkhard,  her  co- 
defendant  here,  was  defendant;  that  said 
action  was  an  action  for  her  own  support 
and  maintenance;  that  on  said  last-men- 
tioned date  said  cause  was  tried;  that  the 
court  gave  judgment  therein,  decreeing  that 
said  defendant  pay  to  said  plaintiff  the  sum 
of  $33  per  mouth,  and  decreeing  said  Judg- 
ment a  first  Hen  on  the  land  referred  to  In 
the  present  proceeding  as  well  as  other  real 
property  not  In  controversy  here;  that  said 
judgment  was,  on  the  16th  day  of  June,  1914, 
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duly  recorded,  etc.;  and  that  the  same  has 
never  been  reversed,  modified,  or  appealed 
from.  Defendant  John  F.  Burkhard  did  not 
answer. 

The  court  found  for  the  plalntUT,  after 
trial,  of  the  Issues  so  presented,  holding 
plaintiff  to  be  the  owner  of  the  land  describ- 
ed In  his  complaint,  "subject  only  to  the  lien 
of  a  certain  decree" — the  decree  granttng 
support,  etc,  above  referred  to.  The  find- 
ings farther  declare: 

"That  claim  of  defendants,  and  each  and  «!• 
ther  of  them,  of  any  estate  or  interest  in  or  to 
any"  of  said  land,  "except  by  virtne  of  said 
lien,"  is  without  any  right  whatever;  that  de- 
fendacta  are  now,  and  at  all  times  mentioned  in 
the  complaint  were,  husband  and  wife;  that  de- 
fendant Emma  A.  Burkhard  executed  said  dec- 
laration of  homestead;  and  "that  all  the  facts 
stated  in  said  declaration  are  true,  except  as 
follows:  It  is  not  true  that  the  said  defend- 
ant Ehnma  A.  Burkhard,  at  the  time  she  exe- 
cuted or  acknowledged  the  said  declaration  of 
homestead,  or  at  any  time  since,  made  the  said 
declaration  with  the  intention  that  it  was  or 
should  be  for  the  joint  benefit  of  herself  and 
her  hnaband,  Jolin  F.  Burkhard,  but  she  made 
the  said  declaration  for  her  sole  benefit,  and  for 
the  purpose  of  harassing  and  annoying  her  said 
husband,  and  to  cloud  the  title  of  the  real  prop- 
erty therein  sought  to  be  claimed  as  a  home- 
stead." 


Judgment  was  entered  accordingly.  De- 
fendant Drama  A.  Burkhard  appeals  from 
that  portion  of  the  Judgment  adverse  to  her. 

(1, 2]  The  only  point  before  as  is  the  va- 
lidity of  the  alleged  homestead.  It  is  urged 
by  appellant  that  the  finding  of  the  lower 
court  that  "it  is  not  true  that  said  defend- 
ant Emma  A.  Burkhard,  at  the  time  she  ex- 
ecuted or  acknowledged  the  said  declaration 
of  homestead,  or  at  any  time  since,  made 
the.. declaration  with  the  Intention  that  it 
was  or  should  be  for  the  Joint  benefit  of  her-' 
self  and  her  said  husband,  John  F.  Burk- 
hard, but  she  made  the  said  declaration  for 
her  sole  benefit,  and  to  doud  the  title  to  the 
real  property  therein  sought  to  be  claimed 
as  a  homestead,"  Is  not  supported  by  any 
evidence  and  is  against  the  law.  Many  cas- 
es are  cited  by  appelant,  presumably  in  sui>- 
port  of  this  contention.  All,  however,  go  to 
the  question  of  disclosing  the  object  and  pur- 
pose of  the  homestead  laws,  and  give  rea- 
sons why  the  description  of  the  property  in 
controversy  in  the  various  cases  was  suffi- 
cient— ^neither  of  which  propositions  is  at  Is- 
sue here^  We  ther^ore  consider  none  of 
tlie  cases  dted  In  point 

TTbe  burden  of  showing  not  only  the  decla- 
ration of  the  homestead  and  the  recording  of 
the  declaration,  but  also  of  showing  that  she 
was  a  resident  upon  the  property  at  the  time 
the  declaration  was  made  and  recorded,  rested 
npon  the  plaintiff."  Macbado  v.  Macbado,  36 
CaL  App.  646,  172  Pac.  1124. 
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We  think  this  requirement  was  fully  met 
in  this  case.  It  is  stipulated  that  ever  since 
November  6,  1001,  up  to  and  including  No- 
vember 80, 1012,  the  record  and  legal  title  to 
this  propoity  was  in  the  said  defendant  hus- 
band, and  that  the  latter  bad  not  at  any 
time  declared  or  selected  the  same  as  -a 
homestead.  The  record  shows  that  the  de-' 
fendant  Emma  A.  Burkhard  brought  an  ac- 
tion against  her  husband,  John  F.  Burkhard, 
In  August,  1012,  and  secured  from  the  court 
an  order  excluding  him  from  the  premises  oc- 
cupied by  them  Jointly  as  their  home,  and 
that  he,  the  said  husband,  bad  complied  with 
said  order,  having  promptly  left  the  premis- 
es in  question.  This  order  was  in  full  force 
and  ettect  in  November,  1012,  the  date  when 
the  alleged  declaration  of  homestead  was 
executed  and  recorded  by  the  defendant  Em- 
ma A.  Burkhard.  The  divorce  case  was 
tried  In  January,  1014,  and  by  the  trial 
court  in  that  action  the  defendant  Emma  A. . 
Burkhard,  plaintiff  there,  was  ordered  from 
the  premises  in  controversy  here  to  other 
property,  known  as  the  "Elm  property,"  and 
immediately  thereafter  she  complied  with 
such  order,  since  when  she  nor  her  son,  or 
either  of  them,  has  resided  on  said  premises. 
On  March  21,  1017,  the  defendant  John  F. 
Burkhard  made,  executed,  and  delivered  to 
the  plaintiff  here  a  deed  to  the  property  in 
question,  which  Instrument  was  recorded  the 
next  day. 

[3]  As  we  have  already  seen,  the  court 
found:  -, 

"That  all  the  facts  stated  in  said  declaration 
are  true,  except  as  follows:  It  it  not  irua  that 
aaid  de/endant  Emma  A.  Burkhard,  at  the  time 
the  exeouted  or  aoicnowledged  the  taid  deolaror 
tion  of  homettead,  or  at  any  time  tince  made  the 
taid  decoration  with  the  intention  that  it  mat  or 
thould  be  for  the  joint  tenefit  of  hertelf  and  her 
taid  hutland,  John  P.  Burkhard,  but  the  made 
the  taid  dedaration  for  her  tole  ienefit,  and 
for  the  purpote  of  harasiiinf  and  annoying  her 
taid  h^uhand,  and  to  cloud  the  title  to  the  real 
property  therein  tought  to  ie  claimed  at  a 
homettead."    (Italics  ours.) 

We  think  this  finding  in  effect  says: 

"The  declaration  of  homestead  as  made  and 
recorded  complied  in  every  way  with  the  stat- 
utory requirement,  but  the  motive  prompting  the 
making  of  the  same  is  questioned." 

In  our  opinion  it  is  immaterial  what  the 
motive  of  the  wife  may  have  been,  as  it  is 
not  legally  Incumbent  upon  her  to  give  any 
reason  for  her  action.  All  she  needs  to  do 
is  to  comply  with  the  statute.  Farley  v. 
Hopkins,  70  OaL  203,  21  Paa  737.  This  she 
unquestionably  did.  Even  although  we  as- 
sume that  the  wife's  motive  was  entirely 
bad,  as  found  by  the  court,  the  fact  stlU  re- 
mains that,  as  a  matter  of  law,  when  the 
said  declaration  of  homestead  was  so  made 
and  recorded,  it  actually  placea  the  property 
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described  tb^eln  beyond  the  reach  of  credi- 
tors of  her  husband,  or  sale  upon  execution 
for  his  debts,  etc.,  as  effectlTely  as  though 
he  had  filed  the  same  himself.  To  this  ex- 
tent, therefore,  the  declaration  was  made 
for  their  Joint  benefit.  We  think  this  legal 
implication,  eren  standing  alone,  sufficient 
to  sui^)ort  the  statement  that  the  declaration 
was  made  for  their  joint  benefit.  To  hold 
otherwise  would  be  tantamount  to  •denying 
the  very  right  vouchsafed  the  wife  under  the 
specific  terms  of  the  statute.  Subdivision  2 
of  the  section  covering  this  phase  of  the  mat- 
t»,  too,  would  seem  to  preclude  the  idea 
that  residence  on  the  property  In  question  by 
both  qpouses  Is  necessary.  At  any  rate,  it 
is  conceded  that  the  declaration  here  involv- 
ed complies  with  section  1203  of  the  Civil 
Code  in  every  particular. 

For  this  reason  we  hold  that  the  court 
erred  in  concluding  from  the  legal  facts 
found  that  the  declaration  In  question  was 
"null  and  void  and  of  no  effect,"  and  that 
such  error  was  prejudicial  to  the  rights  of 
this  appealing  defendant. 

Judgment  reversed. 


We      concur! 
SLOANE,  J. 


FINLAISON,       P.      J.; 


PRATT  V.   HARROLO.     (Civ.  3188.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    April  20,  1920.) 

1.  Husband  and  wife  <8»333(4)— Defendant's 
letters  to  wife  Intercepted  by  husband  admis- 
sible to  rebut  the  claim  that  wife  tempted  de- 
fendant. 

In  an  action  for  alienation  of  wife's  affec- 
tions, where  defendant  claimed  that  be  was  the 
victim  of  a  conspiracy,  and  that  the  woman 
tempted  him,  letters  written  by  him  to  plain- 
tiff's wife,  which  were  intercepted  by  plaintiff 
so  that  they  could  not  have  alienated  the  affec- 
'tions  of  the  wife,  were  nevertheless  admissible 
to  corroborate  the  wife's  testimony  that  de- 
fendant had  made  love  to  her  and  encouraged 
her  to  obtain  divorce  from  her  husband  and 
marry  defendant. 

2.  Witnesses  i3=353( I)— Wife's  testimony  In 
husband's  behalf  admissible  to  show  aliena- 
tion of  affection. 

If  Code  Civ.  Proc.  S  18S1,  disqualified  the 

wife  as  a  witness  for  her  husband  in  an  action 
for  alienation  of  her  affections,  that  disquali- 
fication was  removed  by  the  amendment  of 
1907,  which  permits  such  testimony  in  an  ac- 
tion brought  by  husband  or  wife  against  anoth- 
er person  for  alienation  of  the  affections. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Fred  H.  Taft,  Judge. 


Action  by  Arthur  H;  Pratt  against  Alvin 
H.  Harrold.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afibmed. 

Earl  Newmlre,  of  Los  Angeles,  for  appel- 
lant 

Wm.  M.  Morse,  Jr.,  and  S.  M.  Johnstone, 
both  of  Los  Angeles,  for  respondent 

SLOAI^E,  J.  This  Is  an  appeal  by  the  de- 
fendant from  a  Judgment  for  $1,500  for  the 
alienation  of  the  affections  of  plaintiff's 
wife. 

The  only  points  raised  on  the  appeal  are 
upon  the  rulings  of  the  court  In  the  admis- 
sion of  evidence.  Exception  is  taken  to  the 
introduction  of  certain  letters  written  by  the 
defendant  to  plalntifTs  wife,  a  number  -ot 
which  were  intercepted  by  the  husband  be- 
fore their  delivery  through  the  mails  to  the 
wife,  and  also  to  th^  admission  In  evidence 
of  the  wife's  testimony.  Ai^ellant's  brief 
Is  very  meager  In  elucidating  his  points,  and 
there  Is  no  brief  for  respondent 

[1]  We  think  the  letters  were  relevant 
and  competent  evidence.  They,  It  is  true, 
not  having  reached  the  wife,  could  not  have 
been  Influential  in  diverting  her  affections 
from  her  husband,  although  they  were  fer- 
vently directed  to  that  end.  However,  the 
defendant,  for  defense  to  the  action,  had 
pleaded  and  attempted  to  prove  that  he  was 
the  victim  of  a  conspiracy,  and  that  the  wo- 
man had  tempted  him.  These  letters  were 
calculated  to  show,  by  their  ardent  declara- 
tions and  admissions,  that  he  was  and  for 
some  time  past  had  been  by  no  means  a  pas- 
sive agent  in  the  love-making,  and  tended  io 
corroborate  the  wife's  testimony  that  defend- 
ant had  made  love  to  her,  gained  her  affec- 
tions, and  encouraged  her  in  a  plan  to  obtain 
a  divorce  from  her  husband  and  marry  him. 

[2]  The  objection  that  the  wife  was  not  a 
competent  witness,  under  the  pr(AIbition8  of 
section  1881  of  the  Code  of  Civil  Procedure 
disqualifying  a  wife  as  a  witness  under  co'- 
taln  conditions,  is  not  well  taken.  If  this 
section  has  ever  applied  to  testimony  such  as 
here  offered,  the  limitation  has  been  ronoved 
ever  since  the  amendment  of  1S07,  which  per- 
mits such  testimony  in  an  action  brought  by 
husband  or  wife  against  another  person  for 
alienation  of  the  affections  of  either  the  hus- 
band or  the  wife. 

The  wife's  testimony  was  rather  perfunc- 
tory, and  not  very  oonclusive;  but  api>ellant 
concedes  that  it  was,  with  other  evidence  In 
the  case,  sufficient,  if  admissible,  to  sustain 
the  findings  and  Judgment,  and  io  this  we 
agree  with  him. 
'   Judgment  affirmed. 


We     concur: 
THOMAS,  J. 


FINLAYSON,     P.     X; 
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SCHILLING  V.  INDUSTRIAL  ACCIDENT 
COMMISSION   OF   CALIFORNIA 

•t  al.    (Civ.  3385.) 

(District  Court  of  Appeal,  First  Diatrict,  Di- 
vitdon  2,  California.    April  21,  1920.    Re- 
hearing Denied  May  13,  1920.) 

1.  Master  and  Mrvant  ®=3420— Compensation 
aet  aatliorizes  commission  to  fix  fees  of 
claimant's  attornays. 

The  Indnatrial  Accident  ConuniBBion  ba^ 
anthority,  under  Workmen's  Compensation  In- 
surance and  Safety  Act,  §i  24(b)  (1),  and  24(d), 
to  fix  the  fees  of  attorneys  representing  a 
claimant. 

2.  Master  and  servant  «=>420— Conpensation 
aet  meraiy  authorizes  determination  of  rea- 
sonableness of  attorney's  fae. 

In  fixing  the  fee  of  claimant's  attorney  un- 
der Workmen's  Compensation  Inanrance  and 
Safety  Act.  »  24(b)  (1)  and  24(d),  the  juris- 
diction of  the  Industrial  Accident  Gommiaaion 
is  confined  to  determination  of  the  reasonable- 
ness of  the  fee  for  the  services  in  the  proceed- 
ings before  it,  and  does  not  extend  to  the  de- 
termination of  the  legality  of  a  contract  for  the 
payment  for  services  in  independent  proceed- 
ings, though  the  contract  is  made  payable  out  of 
the  award  of  compensation  made  by  the  cout- 
mission. 

3.  Master  and  servant  «=9420— Compensation 
commission  bound  to  give  attomay  fair  hear- 
ing on  question  of  reasonableness  of  fee. 

If  a  claimant  under  the  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act,  who  has 
entered  into  a  contract  employing  an  attorney 
and  agreeing  to  pay  bim  compensation  for  the 
■ervices  to  be  rendered,  seeks  to  avoid  the 
obligation  of  the  contract  after  the  services 
have  been  rendered  and  the  profits  retained  by 
bim,  the  attorney  is  entitled  to  a  fair  bearing 
before  the  commission  on  the  question  of  the 
reasonableness  of  the  fee  agreed  to  be  paid. 

Proceeding  by  John  B.  Ckwtello  under  the 
Workmen's  (Compensation  Act  to  obtain  com- 
pensation for  personal  injuries.  Application 
by  BVank  ScMlling  for  certiorari  to  revle\7 
an  order  of  the  Industrial  Accident  Commis- 
sion fixing  his  compensation  for  legal  serv- 
ices.   Order  annulled. 

Frank  Schilling,  of  San  Francisco,  pro  se. 
A.  E.  Graupner,  of  San  Francisco,  for  re- 
spondents. 

PER  CURIAM.  Petitioner  Instltnted  this 
proceeding  in  certiorari  to  review  the  order 
of  the  Industrial  Accident  Ck)mmlssion  fixing 
his  compensation,  after  rehearing,  for  legal 
services  rendered  to  an  applicant  for  compen- 
sation under  the  provisions  of  the  Workmen's 
Compensation,  Insurance,  and  Safety  Act  (St 
1917,  p.  831). 

It  appears  from  the  record  that  the  appli- 
cant, having  been  injured  while  in  the  course 
of  his  employment,  consulted  petitioner,  who 
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Is  an  attorney  at  law,  and  through  his  advice 
and  connael  procdred  -  temporary  compensa- 
tion from  the  Insurance  carrier ;  that  there- 
after he  obtained  other  employment,  during 
the  course  of  which  he  was  again  Injured  and 
again  consulted  petitioner;  and  that  there- 
after, as  the  result  of  further  consultation 
with  petitioner,  he  was  advised  that  he  might 
apply  for  permanent  compensation  as  the  re- 
sult of  the  first  injiiry  upon  medical  testimo- 
ny which  it  was  deemed  possible  to  procure 
at  that  time.  This  application  was  made 
through  the  advice  and  assistance  of  petition- 
er, and  a  partial  hearing  was  had  thereon  be- 
fore the  commission,  wherein  the  evidence 
was  very  unfavorable  to  the  applicant;  but 
thereafter,  through  the  advice  and  activities 
of  petitioner  a  settlement  was  made  with  the 
Insurance  carrier  for  $650,  which  was  approv- 
ed by  the  commission  and  subsequently 
paid.  It  further  appears  that  at  the  time  of 
the  approval  of  this  settlement  the  commis- 
sion fixed  the  compensation  for  petltiouer's 
legal  services  at  $45  without  a  hearing ;  that 
at  the  request  of  petitioner  a  rehearing  was 
granted  by  the  commission  for  the  purpose  of 
determining  the  reasonableness  of  the  order 
fixing  such  fee.  Petitioner  claimed  that  he 
had  an  oral  contract  with  the  applicant  for 
the  payment  of  one-third  of  the  amount  recov- 
ered from  the  insurance  carrier,  which 
amount  indnded  payment  for  legal  services ' 
rendered  by  Iilm  to  the  applicant  in  matters 
not  directly  connected  with  the  proceeding  in 
which  the  recovery  was  had.  He  insisted  that 
this  contract  should  not  be  declared  void  in 
toto,  and  that  in  any  event  the  allowance  of 
145  was  wholly  unreasonable  In  payment  for 
the  legal  services  which  he  had  rendered  in 
the  proceeding  before  the  commission. 

As  disclosed  by  the  record  filed  by  respond- 
ent herein,  the  attitude  of  the  referee  to 
whom  the  rehearing  had  been  referred  by  the 
commission  was  extremely  hostile  and  preju- 
dicial to  petitioner  throughout  the  entire  pro- 
ceedings. Immaterial  and  irrelevant  testimo- 
ny was  taken  for  the  purpose  of  attacking 
the  professional  standing  of  petitioner;  the 
referee  took  petitioner's  witnesses  out  of  his 
hands,  conducted  their  examination  in  his  own 
way,  refused  to  permit  i)etitioner  to  cross- 
examine  witnesses  who  were  antagonistic  to 
him,  and  studiously  obstructed  petitioner  in 
his  attempts  to  produce  testimony  favorable 
to  his  cause. 

[1,2  J  Counsel  for  respondent  states  that 
there  is  but  one  question  involved  in  this  pro- 
ceeding, "What  was  the  value  of  the  services 
performed  by  petitioner,  •  •  • "  or  "Has 
the  Industrial  Accident  Commission  authority 
under  sections  24(b)  (1)  and  24(d)  of  the 
Workmen's  (Compensation,  Insurance,  and 
Safety  Act,  to  fix  the  fees  of  attorneys  repre- 
senting applicants  before  it?"  This  court  is 
unable  to  determine  the  value  of  the'  services 
performed  by  the  petitioner  because  the  ref- 
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eree  to  whom  that  matter  was  referred  for 
adjudication  failed  to  give  petitioner  a  fair 
opportunity  to  make  proof  of  such  value.  That 
the  Industrial  Accident  Commission  has  au- 
thority under  the  sections  cited  to  fix  fees  can 
scarcely  be  questioned.  Section  24,  subdlvi- 
sloii  (b)  (1),  authorizes  the  commission  to  fix 
and  determine  a  reasonable  attorney's  fee  for 
legal  services  pertaining  to  any  claim  for 
compensation  or  application  filed  therefor. 
Mo  constitutional  objection  has  been  raised  to 
this  provision  of  the  act,  and  it  may  therefore, 
in  this  proceeding,  be  taken  for  granted  that 
the  power  is  one  which  the  commission  may 
lawfully  exercise.  Subdivision  (d)  of  the 
same  section  provides  that  "no  claim  or  agree- 
ment for  the  legal  services  or  disbursements 
*  *  *  In  excess  of  a  reasonable  amount, 
shall  be  valid  or  binding  in  any  respect,  and 
It  shall  be  competent  for  the  commission  to 
determine  what  constitutes  such  reasonable 
amount."  No  constitutional  objection  has 
been  raised  to  this  provision  of  the  act,  and 
for  the  purpose  of  this  proceeding  it  also  may 
be  assumed  to  be  valid.  But  it  must  be  evi- 
dent that  if  the  obligation  of  a  contract  to 
pay  for  legal  services,  which  has  been  execut- 
ed by  parties  legally  competent  to  contract,  is 
to  be  impaired  by  the  order  of  the  commis- 
sion solely  on  the  ground  that  It  is  unreason- 
able, some  semblance  of  a  judicial  hearing 
must  be  accorded  the  contracting  parties  be- 
fore such  order  is  made.  Furthermore,  the 
jurisdiction  of  the  commission  is  confined  to 
the  determination  of  fbe  reasonableness  of  the 
fee  to  be  paid  to  counsel  for  the  legal  serv- 
ices rendered  to  the  applicant  in  connection 
with  the  procieedlngs  before  It,  and  does  not 
extend  to  the  determination  of  the  legality  of 
a  contract  for  the  payment  for  legal  services 
rendered  In  independent  proceedings,  even 
though  such  contract  is  made  payable  out  of 
the  award  of  compensation  made  to  the  ap- 
plicant by  the  commission. 

[3]  An  applicant  for  compensation  is  enti- 
tled to  be  r^iesented  by  counsel  in  proceed- 
ings before  the  commission.  There  is  no  odi- 
um attached  to  counsel  who  render  such  serv- 
ices. Though  the  efforts  of  the  commission 
to  protect  the  interests  of  applicants  for  com- 
pensation are  highly  commendable,  it  is  just 
as  important  that  other  persons  coming  with- 
in its  jurisdiction  be  treated  with  equal  jus- 
tice. If  a  party  who  has  entered  Into  a  con- 
tract employing  an  attorney  and  agreeing  to 
pay  him  compensation  for  the  services  to  be 
rendered  seeks  to  avoid  the  obligation  of  such 
contract  after  the  services  have  been  render- 
ed and  the  benefits  retained  by  him,  the  at- 
torney is  entitled  to  a  fair  and  impartial 
hearing  before  the  commission  on  the  ques- 
tion of  the  reSasonableness  of  the  fee  which 
the  contracting  parties  had  agreed  should  be 
paid. 

That  petitioner  in  this  case  did  not  receive 
such  a  hearing  is  too  plain  to  question.    The 


award  of  $45  as  compensation  to  petitioner' 
for  the  services  admitted  to  have  been  render- 
ed by  him  in  the  proceedings  before  the  com- 
mission is  less  than  the  ordinary  Charge 
made  by  attorneys  for  the  collection  of  a 
promissory  note  without  any  form  of  legal 
proceedings.  Upon  the  meager  showing  peti- 
tioner was  permitted  to  make  it  is  apparent 
that  the  fee  allowed  was  unreasonably  low 
for  the  services  rendered.  But,  as  hereto- 
fore stated,  it  Is  impossible  for  this  court  to 
'determine  what  allowance  should  be  made  for 
the  services  rendered,  because  the  referee 
failed  to  permit  petitioner  to  fairly  present 
bis  evidence  on  that  issue. 

For  these  reasons  the  order  of  the  commis- 
sion is  annulled. 


DREW  V.  SUPERIOR  COURT  OF  CALIFOR- 
NIA IN  AND  FOR  MENDOCINO 
COUNTY  at  ai.     (Civ.  2126.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. April  10,  1020.  Hearing  Denied  by 
Supreme  Coart  June  17,  1820.) 

1.  Execution  «=s>388  —  Order  of  examlnatlea 
mlsnamlRg  party  to  action  held  sufllcient  bo- 
tlca. 

An  order  of  examination  after  judgment  en- 
titled "Paul  Lobree,  Plaintiff,"  instead  of 
"Phil"  Lobree,  held  Bufficient  notice  to  the  party 
sought  to  be  examined;  the  error  being  merely 
clerical,  and  the  papers  served  clearly  identify- 
ing the  action. 

2.  Pleading  <e=»  1 29(2)— Failure  to  deny  In  an- 
swer an  admission  of  truth. 

Where  complaint  alleged  that  defendant  was 
a  corporation  duly  organized  and  existing,  such 
allegation  was  admitted  by  an  answer  of  the 
corporation  wliich  failed  to  deny  the  same. 

3.  Contempt  ®=32l— Judgment  against  corpo- 
ration not  opon  to  attack  in  a  proceeding 
against  officer  for  contempt 

Where  an  allegation  in  the  complaint  that 
defendant  was  a  duly  organized  and  ezisUng 
corporation  was  not  denied  in  the  answer,  a 
judgment  entered  against  the  corporation  was 
conclusive  as  to  the  corporate  existence  of  the 
defendant  and  not  open  to  attack  in  a  proceed- 
ing in  contempt  against  an  officer  thereof. 

Petition  by  F.  C.  Drew  for  a  writ  of  re- 
view to  have  an  order  of  the  Superior  Court 
of  the  State  of  California  in  and  for  the 
County  of  Mendocino,  Hon.  J.  Q.  White. 
Judge,  adjudging  him  guilty  of  contempt  of 
court,  annulled  and  set  aside.  Writ  of  re- 
view dismissed. 

See,  also,  185  Pac.  680. 

W.  H.  Metson  and  R.  O.  Hudson,  both  of 
San  Francisco,  for  petitioner. 
Robert  Duncan,  of  Ukiah,  for  respondents. 
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NlCOIi,  Presiding  Judge  pro  tem.  This  Is 
a  petition  for  a  writ  of  review,  by  wWdi  the 
petitioner  seeks  to  hare  an  order  of  the  sa- 
perlor  court  of  Mendocino  county,  adjudging 
bim  guUty  of  contempt  of  co\irt,  annulled 
and  set  aside. 

Ttie  material  facts  of  the  matter  may  be 
briefly  stated  as  follows:  On  the  28th  day 
of  October,  1918,  in  an  action  then  pending 
In  the  said  superior  court  of  Mendocino 
county,  entitled  "Phil  Lobree,  Plaintiff,  v.  U 
£1  'Wliite  Lumber  Company,  a  Corporation, 
and  Goodyear  Redwood  Company,  a  Corpora- 
tion, Defendants,"  Judgment  was  rendered  In 
favor  of  the  plaintUT  and  against  the  defend- 
ants for  the  sum  of  $7,150,  with  interest  and 
costs.  On  the  4th  day  of  August,  1919,  Rob- 
ert Duncan,  the  attorney  for  the  plaintiff  in 
said  action,  filed  and  presented  to  the  judge 
of  said  court  his  affidavit  wherein  he  set 
forth  the  rendition  of  the  said  judgment; 
the  Issuance  on  November  30,  1918,  of  an 
execution  against  the  property  of  the  said 
judgment  debtor,  L.  B.  White  Lumber  Com- 
pany, and  that  the  execution  was  afterwards 
returned  wholly  unsatisfied;  that  the  said 
L.  E.  White  Lumber  Company  had  Its  prin- 
cipal place  of  bUBinees  in  the  city  and  county 
of  San  Francisco;  that  said  F.  O.  Drew 
was  at  the  time  of  the  commencement  of  said 
action  and  at  all  times  since  ^as  been  the 
president  and  general  manager  of  the  said  L. 
B.  White  Lumber  Company,  and  that  he  re- 
sides In  and  has  bis  ofllce  in  the  said  city 
and  county  of  San  Francisco ;  that  the  said 
company  owned  property  and  had  it  in  its 
possession  or  under  its  control,  not  exempt 
from  execution,  which  it  unjustly  refuses  to 
apply  to  the  satisfaction  of  said  judgment, 
and  that  said  Drew,  as  president  and  gen- 
eral manager,  had  property  of  said  company 
in  his  possession  and  under  his  control, 
which  he  unjustly  refuses  to  apply  to  the  sat- 
isfaction of  said  judgment;  that  the  said 
company  had  books  of  account,  vrhltii  were 
in  the  possession  and  under  the  control  of 
the  said  Drew,  as  president  and  manager 
thereof,  showing  the  properties  belonging 
to  the  said  company,  and  also  showing  the 
receipts  and  disbursements  of  said  corpora- 
tion, and  particularly  showing  the  receipts 
of  moneys  from  the  sale  of  its  properties  to 
the  Goodyear  Redwood  Company  and  the 
amounts  and  disbursonents  thereof;  that 
the  said  L.  E.  Wlilte  Lumber  Company  claim- 
ed to  have  received  from  said  Goodyear  Red- 
wood Company  a  large  amount  in  cash  with- 
in two  or  three  years  before  the  making  of 
said  affidavit;  that  the  said  company  and 
its  said  president,  F.  C.  Drew,  claimed  that 
tlie  said  comimny  was  solvent  and  able  to  pay 
all  Its  debts,  including  the  said  judgment. 
The  said  affidavit  prayed  for  the  appoint- 
ment of  a  referee  in  the  city  and  county  of 
San  E^rancisco,  and  that  an  order  be  made 


requiring  said  judgment  debtor  L.  E.  White 
Lmnber  Company,  by  its  president  and  gen- 
eral manager,  F.  G.  Drew,  and  by  its  other 
officers  and  directors,  to  appear  before  the 
said  referee,  and  to  answer  coocemtng  the 
property  of  said  company,  and  to  produce 
before  the  referee  Its  books  showing  the 
property  and  moneys  belonging  to  the  said 
corporation. 

Upon  the  presentation  of  this  affidavit  the 
court  on  the  4th  day  of  August,  1919,  made 
its  order  appointing  one  Casper  A.  Ombaum 
referee,  and  ordered  the  said  judgment  debt- 
or L.  B.  White  Lmnber  Company,  by  its  pres- 
ident and  general  manager,  F.  C.  Drew,  and 
said  F.  C.  Drew,  to  appear  before  the  said 
referee  on  the  14th  day  of  August,  1919,  at 
2  o'clock  p.  m.,  and  submit  to  examination 
and  make  discovery  under  oath  concerning 
the  property  of  the  said  company,  and  to 
bring  before  the  referee  the  books  of  ac- 
count of  the  said  company.  Tliis  order  of  the 
court,  together  with  the  said  affidavit  of 
Robert  Dimcan,  was  duly  served  on  F.  C. 
Drew  on  the  9th  day  of  August,  1919,  and 
he -failed  to  appear  for  examination  and  no 
appearance  was  made  for  or  on  behalf  of 
the  said  L.  E.  White  Lumber  G<Hnpany.  The 
petitioner,  F.  C.  Drew,  was  thereafter  ad- 
judged guilty  of  contempt  of  court  for  fall- 
ing to  obey  said  order. 

Tlie  petitioner  claims  that  the  superior  . 
court  of  Mendocino  county  was  without  Ju- 
risdiction to  render  its  judgment  in  contempt 
against  him,  because:  (1)  The  order  made 
by  the  court  for  him  to  appear  and  submit  to 
an  examination  was  entitled  in  an  action  not 
pending  in  said  superior  court,  in  this,  that 
the  said  order  was  entitled  "Paul"  Lobree  v. 
L.  E.  White  Lumber  Company,  a  Corporation, 
et  aL;  (2)  because  the  judgment  sought  to 
be  enforced  in  the  supplement  proceedings, 
in  which  petitioner  was  adjudged  guilty  of 
contempt,  was  null  and  void  by  reason  of 
the  fact  that  said  judgment  was  made  and 
entered  in  an  action  brought  against  L.  E. 
White  Ijumber  Company,  wiiich  action  was 
instituted  after  the  said  company  had  for- 
feited its  charter  by  reason  of  its  failure  to 
pay  its  annual  franchise  tax,  wlilch  forfei- 
ture occurred  on  March  3,  1917. 

[1]  1.  The  affidavit  of  Robert  Duncan 
above  referred  to,  and  upon  which  the  said 
order  to  appear  for  examination  was  based, 
was  properly  and  correctly  entitled,  as  fol- 
lows, to  wit:  "Phil  Lobree  v.  L.  BL  White 
Lumber  Company  et  al."  TMs  affidavit  gave 
the  correct  date  of  the  judgment  and  the 
amount  thereof,  and  also  the  date  when  the 
Judgmoit  was  entered  and  docketed.  It  re- 
cited also  the  date  of  the  Issuance  of  the  ex- 
ecution and  the  fact  that  the  execution  was 
returned  wholly  unsatisfied.  The  order  of 
examination  made  on  this  affidavit,  as  t)efore 
stated,  was  entitled  "Paul  Lobree,  Plaintiff," 
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and  concemlofT  plaintiff.  Pnnltlye  damages 
being  recoverable  tinder  section  3294,  Civil 
Code,  as  punishment  for  the  motive  of  tbe 
act  complained  of  after  compensation  for  tbe 
injuries  suffered  by  the  act  has  been  made, 
malice  is  essential  to  recovery.  Such  malice 
may  be  proved  directly  or  indirectly  bjr  direct 
evidence  of  the  evil  motive  or  intent  or  by  in- 
ferences wbich  may  be  drawn  from  the  facts 
proved.  Davis  v.  Hearst,  160  Cal.  143,  16S, 
116  Pac.  630.  Malice,  therefore,  is  always  an 
issue  in  an  action  for  slander  where  plaintiff 
seeks  punitive  damages.  And  though.  In 
awarding  punitive  damages,  the  jury  may  in- 
fer malice  from  an  unprivileged  utterance  of 
a  false  charge  slanderous  per  se,  such  infer- 
ence most  be  drawn  by  the  Jury  from  the 
facts  proved ;  it  is  not  a  presumption  of  law 
which  the  conrt  itself  can  make.  The  failure 
to  so  instruct  the  Jury  was  error. 

[4]  Criticism  is  also  made  of  the  instruc- 
tion given  at  the  request  of  the  plaintiff  re- 
lating to  the  special  defense  interposed  by 
tbe  defendant  to  the  first  cause  of  action  that 
the  prosecution  was  not  instituted  by  him  un- 
til after  he  had  made  a  full  and  fair  disclo- 
sure of  all  the  fbcts  relating  thereto  to  coun- 
sel and  had  been  advlaed  by  counsel  that  In 
his  opinion  plaintifl  was  guilty  of  the  crime 
of  embezzlement  The  nndlspnted  facts  were 
that,  prior  to  the  Institntion  of  the  criminal 
proceeding  complained  of;  dettedant  con- 
sulted his  own  counsel  and  was  by  him  ad- 
vised tbat  in  his  opinion  the  plaintiff  was 
guilty  of  embeEElonent,  and  that  the  defend- 
ant and  his  counsel  then  pres^ted  the  facts 
in  their  possessidn  to  tbe  district  attorney  of 
Los  Angeles  county,  who  gave  defendant  tbe 
same  advice,  but  suggested  that  be  also  pre- 
sent the  facts  to  one  of  his  deputies  in  order 
that  a  thorough  Investigation  might  be  made 
before  a  warrant  should  issue  for  plaintllTB 
arrest  This  was  also  done,  and  the  deputy 
district  attorney  gave  defendant  the  same 
opinion  as  to  plaintiff's  guilt 

The  instruction  complained  of  was  that  the 
Jury  should  disregard  said  ieteaae  "if  you 
believe  from  the  evidence  that  the  said  de- 
fendant did  not  state  to  his  attorney  or  to 
the  district  or  deputy  district  attorney,  or 
any  or  either  of  them,  all  tbe  facts  within  bis 
knowledge,"  etc. 

The  vice  of  this  instmction  is  that  it  re- 
quired the  Jafy  to  find  that  defendant  had 
made  a  full  and  fair  disclosure  of  all  the 
facts  within  his  knowledge  respecting  the 
transactions  complained  of  to  each  one  of  the 
three  attorneys  consulted  by  him,  whereas 
proof  of  a  full  and  fair  disclosure  of  such 
facts  to  any  one  of  the  three  would  have  been 
sufficient  to  sustain  this  defense  if  defend- 
ant had  acted  upon  the  advice  of  the  attor- 
ney to  whom  such  disclosure  was  made. 

Other  errors  complained  of  do  not  require 


discussion,  as  it  is  nnlikdy  tliat  they  will 
occur  uiK>n  a  new  trial. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed. 

We  concar:     LANGDON,    P.   X;    BBIT- 
TAIN,  J. 


COREY  V.  MATOT  at  al.    (CIV.  2963.) 

(District  Coart  of  Appeal.     Second  District, 

Division  2.     California.    April 

20,  1920.) 

Homestead  €=» 1 17— Mortgage  before  dedara- 
tlon  of  homestead  cannot  afterwards  be  ex- 
tended by  husband  alone. 
Where  a  wife  filed  a  homestead  declaration 
on  property  covered  by  a  mortgage  given  by 
herself  and  husband,  a  new  estate  was  created 
wbich  was  subject  to  the  mortgage,  nnder 
Civ.  Cod«,  i  1241,  subd.  4,  but  which  could  not 
be  affected  without  the  consent  of  the  wife  by 
any  subsequent  proceedings,  so  that  an  ex- 
tension of  the  mortgage  by  tbe  husband  without 
the  wife's  knowledge  or  consent  could  not  affect 
the  homestead  and  would  not  permit  foreclo- 
sure after  tbe  time  Umitations  from  the  ma- 
tnrity  of  the  original  mortgage  had  expired. 

Api)eal  from  Superior  Court,  San  Bernar- 
dino County;   H.  T.  Dewhlrst,  Judge. 

Action  by  Mxs.  Manlma  Barton  Corey 
against  Jolm  £.  Matot  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Kenneth  B.  Matot,  of  Los  Angeles,  Hert  & 
Watt,  and  Porter,  Morgan  &  Parrot,  of  Los 
Angeles,  for  appellants. 

Allison  &  Dickson,  of  San  Bernardino,  for 
respondent 

SLOANE,  J.  In  this  case  the  defendants 
John  B.  Matot  and  Mary  E.  Matot,  husband 
and  wife,  had  executed  to  the  plaintiff  their 
promissory  note  secured  by  mortgage  upon 
certain  real  property.  Thereafter,  and  be- 
fore the  maturity  of  the  note,  the  defendant 
Mary  B.  Matot  declared  and  filed  a  home- 
stead on  the  property  in  conformity  with  sec- 
tion 1263  of  tbe  Civil  Code,  for  the  benefit 
of  herself  and  family.  After  the  maturity  of 
the  note,  but  before  tbe  running  of  the  stat- 
ute of  limitations,  the  defendant  John  B.  Ma- 
tot, without  tbe  knowledge  or  consent  of  his 
wife,  entered  into  a  stipulation  and  agree- 
ment in  writing  with  the  payee  of  tbe  note 
and  mortgagee  of  the  property  extending  the 
time  of  payment  on  said  note  and  mortgage. 
After  the  statute  of  limitations  had  run  on 
tbe  obligation  as  originally  evidenced  by  the 
promissory  note,  but  prior  to  the  date  ot 
payment  as  covered  by  the  extension,  this  ac- 
tion was  brought  to  foreclose  the  jnortgage. 
In  satisfaction  of  the  liability  on  the  note. 


e=9For  other  cairn  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digests  and  Inaexes 


Digitized  by 


Google 


C«L)  CX>IIET  V 

The  court  found  that  the  defendant  John  E.  ■ 
Matot  was  liable  under  the  obligation  of  the  | 
note  as  extended,  and  decreed  the  foreclosure 
and  sale  of  the  property  to  pay  the  amount 
of  such  Indebtedness.  The  appeal  Is  taken  by 
both  defendants  from  the  judgment  of  fore- 
closure. The  only  question  to  be  decided  Is 
whether  the  extension  of  the  liability  of  the 
defendant  John  £.  Matot  upon  the  promis- 
sory note  preserved  the  lien  of  the  mortgage 
as  against  the  homestead  after  the  statute  of 
limitations,  which  was  pleaded,  had  mn 
against  the  liability  as  originally  created. 

The  contention  of  appellants  is  that  the 
husband  alone  had  no  right  to  extend  or  pro- 
long the  period  of  the  lien,  as  affecting  the 
homestead,  beyond  the  liability  as  defined  by 
the  note  and  mortgage  at  the  date  of  filing 
the  declaration  of  homestead.  In  support  of 
this  contention  they  cite  and  rely  up<m  the 
rulings  of  the  Supreme  Court  in  Barber  v. 
Babel,  36  Cal.  11,  Wells  v.  Harter,  2  Cal. 
Unrep.  Cas.  52,  Hart  v.  Church,  126  Cal.  476, 
58  Pac.  910,  59  Pac.  296,  77  Am.  St.  Rep.  196, 
and  Ainsworth  t.  Morrill,  31  Cal.  App.  510, 
100  Paa  1089.  Only  the  first  of  the  decisions 
dted  is  closely  in  point  In  Wells  v.  Harter, 
the  facta  are  not  very  fully  stated,  but  it 
appears  from  the  opinion  that  the  four-year 
period  of  limitation  had  run  before  the 
agreement  tor  extension,  by  the  husband 
al<xie,  of  the  time  of  payment  was  entered 
into.  Presumptively  the  bar  of  the  statute, 
which  was  pleaded,  applied.  It  is  clear  thart 
an  agreement  made  after  the  cause  of  action 
was  barred  by  the  statute  of  limitations  was 
the  creation  of  a  new  liability,  not  a  mere  ex- 
tension of  the  old  one,  and  would  not  be  ef- 
fective as  to  a  homestead  without  the  consent 
of  the  wife.  Hart  v.  Church,  while  it  quotes 
with  approval  Barber  v.  Babel,  is  quite  dif- 
feroit  in  Its  facts  from  those  set  out  in  that 
case  or  in  the  dfise  at  bar,  and  all  that  the 
court  decides  is  that  a  homestead  cannot  be 
relinquished,  alienated,  or  incumbered  with- 
out the  Joint  and  concurrent  act  of  both  hus- 
band and  wife.  If  the  question  here  arose 
upon  the  admitted  creation  of  a  new  lien,  the 
citation  would  be  conclusive  against  It  But 
the  ground  upon  which  the  decree  of  fore- 
closure here  is  sought  to  be  upheld  is  that  the 
extension  of  the  mortgage  lien  was  not  the 
creation  of  a  new  lien,  but  a  continuance  of 
the  old.  Ainsworth  v.  Morrill  only  declares 
the  same  rule,  tliat  the  homestead  right  can 
only  be  affected  by  the  Joint  act  of  husband 
and  wife. 

We  are  of  the  opinion,  however,  that  the 
decisi<»i  of  the  Supreme  Court  in  Barber  v. 
Bal>el,  supra,  is  controlling  in  appellants' 
favor  in  this  case.  There,  as  here,  the  prem- 
ises in  question  had  been  mortgaged  by  hus- 
band and  wlie  to  secure  their  Joint  note.  They 
snl>sequently,  before  maturity  of  the  note, 
filed  a  deelaration  of  homestead  on  the  prop- 
erty. Later,  before  the  statute  of  limitations 
had  run,  the  husband,  without  the  wife  Join- 
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ing  therein  and  without  her  knowledg^e  or 
consent  executed  a  new  note  and  mortgage 
for  the  debt,  and  the  old  mortgage  was  satis- 
fled  of  record.  Suit  was  brought  to  foreclose 
the  new  mortgage  after  the  statute  of  limita- 
tions bad  run  on  the  old,  and  it  was  held 
that  the  new  mortgage  did  not  create  a  lien 
on  the  homestead.  If  this  were  the  end  of 
the  matter,  respondent's  contention  that  the 
decision  is  not  in  point  would  t>e  beyond  dis- 
pute. The  new  mortgage  was  an  attempt  of 
the  husband  alone  to  create  a  new  lien  on  the 
homestead  property.  But  this  case  goes  fur- 
ther. The  plalntilf  in  the  foreclosure  action 
alleged  fraud  on  the  part  of  Frederick  Babel, 
the  husband,  in  securing  the  release  of  the 
old  mortgage  by  representing  that  there  was 
no  homestead  on  the  property,  and  it  was 
sought  to  have  the  fraudulent  satisfaction  of 
the  old  mortgage  disregarded  and  set  aside 
and  to  grant  plaintiff  relief  by  foreclosure 
under  the  first  mortgage.  That  the  giving  of 
this  new  note  und»  the  clrcnmstances  stated 
was  in  effect  an  extension  of  the  old  debt  aa 
to  the  huslMind,  there  can  be  no  doubt,  and 
the  court  in  that  case  so  recognizes  it.  But 
it  further  holds  that  the  wife  was  not  estop- 
ped by  the  acts  of  her  husband,  and  that  he 
could  not  by  such  means  prolong  the  lien  on 
the  homestead.  As  is  said  by  the  court  in 
this  connection: 

"The  giving  of  the  new  note,  and  extending 
the  time  of  payment,  were,  also,  the  act  of  the 
husband  alone,  to  which  the  ^fitt  was  no 
party.  Under  the  anthorities  dted,  he  conld  no 
more  •  •  *■  effect  the  same  pnrpo«e  hy 
continning  the  old  lien  beyond  the  time  when 
the  action  would  be  barred,  as  to  the  wife,  than 
in  the  direct  mode  attempted  of  executing  a 
new  mortgage  and  dischargiiig  the  old." 

And  again: 

"Had  the  suit  now  under  consideration  been 
brought  before  the  action  on  the  old  note  and 
mortgage  was  barred,  and  no  question  under 
the  statute  of , limitations  had  arisen,  then  there 
would  have  been  some  analogy  between  the 
cases,  for  it  could  well  have  been  said  that  the 
execution  of  the  second  note  and  mortgage,  and 
surrender  of  the  first,  and  cancellation  of  the 
mortgage  upon  the  record,  had  been  procured 
by  fraud,  and  the  transaction  being  void  on  that 
ground,  the  old  note  and  mortgage  would  be  Btill 
alive,  and  unaffected  by  it  The  satisfaction 
being  void,  there  would  then  have  been  a  vaUd, 
live  mortgage.  *  •  *  But  in  this  case,  if  we 
consider  the  new  note  and  mortgage,  and  the 
discharge  of  the  old  mortgage  void,  on  the 
ground  of  fraud,  the  old  cause  of  action  is  itself 
barred,  by  the  statute,  and  no  action  can  be  . 
maintained  upon  the  mortgage,  unless  a  new 
right  has  been  acquired  as  against  the  wife  and 
the  homestead  estate,  and  this  new  right  could 
not  be  created  by  the  act  of  the  husband  alone 
in  any  form." 

Counsel  for  respondent  in  contesting  this 
doctrine,  cite  a  number  of  decisions  from  oth- 
er states:    Jaclcson  t.  Longwell,  63  Kan.  93, 
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M  Paa  991;  BllUngsley  v.  NlWett,  56  Miss. 
537;  Hambrlck  v.  Jones,  64  Miss.  240,  8 
South.  176;  Roberts  v.  Roberts,  10  N,  D.  631, 
88  N.W.  289.  The  first  of  these  does  not  in- 
volve a  homestead  right,  and  all  the  others 
are  cases  In  which  the  mortgage  was  orig- 
inally executed  by  both  husband  and  wife 
after  the  homestead  was  created.  These  de- 
cisions do  bold  that  a  mortgage  so  executed 
may  be  foreclosed  against  the  homestead  so 
long  as  the  principal  debt  exists  against  the 
husband,  although  barred  as  to  the  wife.  To 
the  contrary,  In  a  Texas  case  (San  Antonio 
Real  Estate,  etc.,  Ass'n  v.  Stewart,  27  Tex. 
Civ.  App.  299,  65  S.  W.  665),  It  Is  held  that  a 
husband  cannot  waive  the  wife's  rights  or 
extend  a  Hen  created  on  the  homestead  by  a 
joint  mortgage  by  an  act  In  which  the  wile 
does  not  Join.  In  none  of  these  cases  is  the 
state  law  governing  the  homestead  set  forth, 
and  their  applicability  under  the  homestead 
laws  of  California  Is  therefore  left  somewhat 
obscure.  They  in.  no  event  touch  the  distinc- 
tion which  exists  In  the  case  at  bar  and  in 
Barber  v.  Babel,  supra.  The  opinion  in  the 
latter  case  is  a  well-considered  discttssion  of 
the  nature  of  the  homestead  estate  by  CUef 
Jxistice  Sawyer,  and  the  doctrine  there  laid 
down  does  not  seem  to  have  been  questioned 
In  any  subsequent  California  decision. 

The  ground  of  distinction  between  a  mort- 
gage executed  by  both  husband  and  wife  npon 
an  existing  homestead  and  one  where  the 
homestead  is  declared  subject  to  a  previously 
executed  mortgage  would  seem  to  be  that  in 
the  Instance  of  a  pre-existing  homestead  the 
mortgage  is  an  express  Incumbrance 'of  the 
homestead  Interest,  evidenced  as  required  un- 
der the  homestead  laws.  The  homestead  is 
thereby  dedicated  to  the  payment  of  the  debt, 
and  is  subject  to  the  continued  existence  Of 
the  debt  as  to  either  of  the  parties  to  the 
mortgage;  while  in  the  case  of  a  mortgage 
made  prior  to  the  homestead  declaration  only 
the  title  as  it  then  stands  is  pledged.  The 
subsequent  declaration  of  a  hqmestead  cre- 
ates a  new  and  distinct  species  of  title  in  the 
property.  This  newly  created  Interest  is  un- 
der the  statute  subject  to  the  existing  mort- 
gage, but  only  within  the  application  of  the 
strict  terms  of  the  mortgage  liability.  It  can- 
not be  extended  or  prolonged  by  implication 
or  by  the  acts  of  one  alone  of  the  makers,  but 
only  in  the  manner  provided  by  the  statute 
for  incumbrancing  or  alienating  a  homestead. 
The  effect  -of  grafting  the  new  homestead 
right  upon  the  title  is  similar  to  the  effect  of 
a  conveyance  of  the  mortgaged  premises  to 
'  one  not  bound  by  the  contract  of  the  note  and 
mortgage.  The  rule  is  stated,  in  discussing 
this  point,  in  Barber  v.  Bal>el,  supra,  as  fol- 
lows: 


"The  cases  of  Lord  v.  Morris,  18  Cal.  482; 
Lent  T.  MorriU,  25  Cal.  499;  Lent  v.  Shear,  26 
Cal.  370;  Low  v.  AUen,  26  Cal.  141,  and  other 
cases  to  the  same  effect,  establish  the  principle 
tliat  after  a  conveyance  of  tbe  mortgaged  prem- 
ises, or  the  transfer  of  any  interest  therein, 
the  mortgagor  has  no  power  to  create,  revive, 
renew,  or  prolong  a  charge  npon  tbe  premiaos 
or  interest  therein,  so  conveyed  or  transferred, 
while  such  interest  remains  in  another  party. 
*  *  *  The  principles  established  by  these 
cases  directly  apply  to  the  case  nnder  consid- 
eration. The  original  note  and  mortgage  were 
valid,  but  subsequent  to  the  making  of  this 
mortgage  the  defendants  dnly  recorded  their 
declaration  of  homestead,  and  thereby  became 
jointly  vested  with  new  and  important  rights, 
which  were  inalienable,  except  in  the  mode  pre- 
scribed by  the  statute.  Tbe  wife  acquired  a 
new,  distinct,  personal  Interest,  which  she  did 
not  before  have,  and  which  she  coald  not  after- 
ward be  deprived  of  by  any  act  of  the  husband." 

Under  subdivision  4  of  section  1241,  Civil 
Code,  ttae  homestead  is  made  subject  to 
"debts  secured  by  mortgages  on  the  premises, 
executed  and  recorded  before  tbe  declaration 
of  homestead  was  filed  for  record."  Tho 
same  is  true  of  conveyances  of  estates  sub- 
ject to  debts  secured  by  mortgage;  but  in 
neither  instance  can  tbe  liability  a^Inst  the 
Interest  created  by  tbe  homestead  declaration 
or  the  conveyance  be  enlarged  or  extended 
without  the  consrait  f  the  parties  in  interest. 
And  in  the  case  of  a  homestead  right,  sucb 
consent  can  only  be  evidenced,  by  writing. 
Jointly  and  concurrently  executed  by  the 
homestead  parties.  Sections  1242,  1243.  CiT. 
Code. 

We  find  nothing  in  the  case  of  First  Na- 
tional Bank  v.  Merrill,  167  CaL  392,  139  Pac. 
1066,  cited  by  respondmt,  that  affects  our 
conclusion  in  tills  matter.  In  that  case  the 
alleged  mortgage  was  executed  In  a  manner 
to  create  a  valid  lien  on  the  property  de- 
scribed, which  was  not  at  the  time  of  the  ek- 
ecutlon  of  tbe  instrument  covered  by  a  home- 
stead. It  was  held  that  a  subsequent  home- 
stead filing  on  the  property  was  subject  to 
this  mortgage,  although  it  had  not  been  ex- 
ecuted In  a  manner  that  would  have  created 
a  lien  had  tbe  homestead  existed  at  the  time 
of  its  execution.  This  view  of  tbe  law  Is 
unquestioned.  There  Is  no  claim,  however, 
that  the  original  lien  in  that  case  had  ex- 
pired or  In  any  way  become  ineffective,  and 
It  does  not  involve  tl)e  effect  of  any  attempt 
to  prolong  or  extend  its  operation.  > 

The  Judgment  is  reversed. 

We  concur:  FINLATSON,  P.  J.j 
THOMAS,  J. 
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COHN  V.  THOMPSON  at  al.     (Civ.  2083.) 


(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   April  16,  1920.    Hearing  Denied 
by  Supreme  Oonrt  Jane  14^  1920.) 

1.  Municipal  corporations  €=>5I5(I)--Defect  in 
street  improvement  proceedlnds  relating  to 
bonds  relieved  by  curative  provision. 

Under  the  Bond  Act  of  1911,  i  2,  smending 
St.  1898,  p.  33,  i  4,  a  property  owner  who  did 
not  appeal  to  the  board  of  trustees  cannot  com- 
plain of  the  action  of  the  superintendent  of 
streets  in  fixing  in  his  warrant  the  period  of 
time  over  which  street  improvement  bonds 
should  extend,  it  being  the  statutory  duty  of  the 
board  of  trustees  to  fix  such  period;  the  cnra- 
tive  provisions  remedying  the  defect.  ' 

2.  Municipal  oorporatlou  «=a488,  489(5)— Va- 
lidity of  bonds  cannot  be  questioned  by  prop- 
erty owner  who  did  not  appeal. 

A  property  owner,  after  failing  to  appeal 
and  complain  that  the  superintendent  of  streets 
in  his  warrant  for  expenses  of  a  street  im- 
provement, and  not  the  board  of  trustees,  fixed 
the  period  over  which  improvement  bonds 
should  extend,  cannot  question  the  validity  of 
the  bonds. 

Appeal  from  Superior  Court,  Kern  (>>unty; 
J.  W.  Mabon,  JUdge. 

Action  by  C.  Cohn  against  C.  M.  Thompson 
and  B.  O.  Thompson,  as  copartners  doing 
business  under  the  firm  name  of  Thompson 
Bros.,  and  others.  From  judgment  tor  plain- 
tur,  defendants  appeaL     Reversed. 

Arthur  M.  Ellis,  of  Los  Angeles,  and  Bverts 
&  Bwlng,  of  Fresno,  for  appellants. 

Matthew  S.  Platz  and  C.  B.  Arnold,  both 
of  Bakersfield,  for  respondent 

BURNETT,  3.  The  appeal  Is  on  the  Jadg- 
ment  roll,  and  the  contention  of  appellants  is 
that,  upon  the  findings,  the  Judgment  should 
have  been  In  their  favor.  It  appears  that 
proceedings  for  certain  street  work  In  the 
dty  of  Bakersfield  were  instituted  and  car- 
ried through  under  the  provisions  of  the 
Vrooman  Act  (St.  1885,  p.  147)  and  the  Bond 
Act  Of  1893  (St  1893,  p.  33).  All  the  pro- 
ceedings were  entirely  regular,  except  that 
the  city  council  did  not  definitely  designate 
the  period  of  time  over  which  the  bonds 
should  extend,  the  declaration  of  intention 
simply  stating  as  to  this  that  "said  serial 
bonds  shall  extend  over  a  period  not  to 
exceed  five  years  from  their  date."  After 
the  completion  of  the.  work  the  superintend- 
ent of  streets  made  out  an  assessment,  dia- 
gram, and  warrant  covering  the  expenses  of 
the  work,  and  recorded  them  In  his  office. 
The  warrant  contained  the  following: 

"Serial  bonds  bearing  interest  at  the  rate  of 
eight  per  cent,  per  annum  and  extending  over 
a  period  of  time  ending  four  years  from  and 
after  the  second  day  of  January  next  succeed- 
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ing  their  date  are  to  be  issued  to  represent  the 
cost  and  expense  of  the  work  described  in  the 
assessment,"  etc. 


No  person  filed  with  the  city  clerk  any  ob- 
jection in  writing  or  appealed  to  the  said 
board  from  or  concerning  said  assessment  or 
any  act,  or  determination  of  the  superintend- 
ent of  streets  concerning  said  assessment  or 
otherwise.  After  the  expiration  of  30  days 
from  the  recording  of  the  assessment,  dia- 
gram, warrant  and  return  of  the  superintend- 
ent of  streets,  he  made  out  and  certified  to 
the  dty  treasurer  a  complete  list  of  the  un- 
paid assessments,  and  thereupon  the  treas- 
urer made  out,  signed,  and  issued  to  Thomp- 
son Bros.,  the'  contractors  named  in  said 
warrant,  bonds  in  proper  form  for  said  as- 
sessment on  each  lot  of  land  designated. 
These  bonds  were  issued  August  23,  19il2. 
The  complaint  herein  was  filed  a  few  days 
later.  A  general  demurrer  to  the  complaint 
was  sustained  January  18,  1913,  and  an 
amended  and  supplemental  complaint,  bring- 
ing in  new  parties  plaintiff  and  defendant 
on  account  of  the  conveyance  and  transfer  of 
the  land  and  of  the  bonds,  was  filed  March 
13,  1916,  more  than  three  years  after  said 
demurrer  was  sustained.  A  general  demur.' 
rer  to  the  amended  complaint  was  overruled. 
The  defendants  answered,  and,  UTpoa  a  stipu- 
lation of  the  facts,  the  trial  court  concluded 
that  the  assessment  was  legal  and  valid,  but 
that  the  warrant  and  the  bonds  were  illegal 
and  void  for  the  reason  that  the  dty  coundl 
never  at  any  time  fixed  the  term  of  the 
bonds.  This  view  of  the  court  that  the  bonds 
were  Invalid  Inyolves  the  only  question  <  i 
this  appeal. 

Two  points  are  made  by  appellants: 

"(1)  The  failure  of  any  person  to  appeal 
from  the  action  of  the  superintendent  of  streets 
in  fixing  in  the  warrant  the  period  of  time  over 
which  the  bonds  should  extend  constituted  a 
waiver  of  the  objection.  (2)  It  being  found 
that  the  assessment  itself  is  valid,  and  that  it 
still  constitutes  a  lien,  the  irregularity  with  re- 
spect to  the  warrant  was  cured  by  the  issuance 
of  the  bonds." 

It  is  conceded  that  it  was  the  statutory 
duty  of  the  board  of  trustees  to  fix  the  peri- 
od over  which  the  bonds  should  extend,  and 
that  the  superintendent  of  streets  had  no 
such  authority.  But  it  appears  by  the  deci- 
sion In  Cohn  v.  Federal  Construction  Co.,  171 
C!al.  647,  163  Pac.  916,  which  involved  a  sim- 
ilar resolution  by  the  board  of  trustees  of 
Bakersfield,  that  said  board  had  authority 
at  any  time  to  fix  said  period  definitely,  and 
that  thereafter  another  warrant  and  bond 
of  binding  force  and  efTect  could  be  issued. 
Hence  it  is  strongly  insisted  by  appellants 
that  the  case  falls  clearly  within  the  doc- 
trine of  Chase  v.  Trout  146  Cal.  350,  80  Pac. 
81,  stated  as  follows: 
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"By  a  long  line  of  decisions  it  lias  become  tlie 
settled  doctrine  that,  with  respect  to  any  ma- 
terial detect  or  irregularity  which  could  be 
cured  by  the  council,  the  remedjr  by  appeal  is 
the  only  remedy;  so  that  if  the  party  does  not 
appeal  he  waives  the  objection,  and  if  he  does 
appeal  the  judgment  of  the  council  is  conclu- 
sive." 

Herein,  the  defect  was  material.  It  could 
have  been  corrected  by  the  trustees,  and  no 
doubt  would  have  been  if  application  bad 
been  nude,  but  the  property  owner  chose  to 
sit  idly  by  and  decline  to  avail  himself  of 
the  very  remedy  that  has  been  provided  to 
prevent  sudi  expensive  and  protracted  liti- 
gation as  this. 

[1]  But  if  the  defect  herein  be  considered 
too  serious  for  the  application  of  said  prin- 
ciple, then,  as  we  understand  the 'decisions 
of  the  Supreme  Court,  it  must  be  held  that 
the  situation  is  relieved  by  the  operation  of 
the  curative  provision  of  said  bond  act.  Sec- 
tion 4  thereof,  as  amended  by  Stats.  1911, 
j>.  1201,  provides: 

"Said  bonds,  by  their  Issuance,  shall  be  con- 
clusive evidence  of  the  regularity  of  all  pro- 
ceedings thereto  under  said  street  work  act  and 
under  this  act,  previous  to  the  making  of  the 
certified  list  of  all  assessments  unpaid  to  the 
amount  of  twenty-five  dollars  or  over  by  the 
street  superintendent  to  the  dty  treasurer,  and 
of  the  validity  of  said  lien  up  to  the  date  of 
said  list" 

The  effect  to  be  given  to  sudi  carattre 
measures  is  very  fully  considered  in  Chase 
y.  Trout,  supra,  and  little  more  can  be  said. 
Therein  It  is  stated: 

"The  correct  proposition  is  that  as  the  Legis- 
lature has  power  to  devise  any  scheme  for  the 
assessment  and  levy  of  taxes  for  local  improve- 
ments, provided  such  scheme  includes  such  no- 
tice and  opportututy  for  hearing  to  the  owner 
of  nroperty  taxed  as  will  be  sufficient  to  consti'> 
tnte  the  due  process  of  law  required  by  the 
Constitution,  and  otherwise  complies  with  con- 
stitutional limitations  and  restrictions,  so  the 
Legislature,  by  a  curative  dause  in  the  law  es- 
tablishing the  scheme,  may  provide  that  the  is- 
suance of  a  bond,  or  the  execution  of  a  deed,  in 
the  enforcement  of  such  levy  or  assessment, 
shall  be  conclusive  evidence  of  the  regularity  of 
the  performance  of  all  the  required  steps  in 
the  proceeding,  excepting  those  that  are  nec- 
essary to  constitute  the  due  process  of  law, 
or  to  comply  with  any  other  constitutional  pre- 
requisite. As  to  all  these  other  statutory  step* 
or  acts,  the  same  power  which  prescribes  them 
is  competent  to  declare  that  their  nonobserv- 
ance  shall  not  be  fatal  to  the  validity  of  the 
tax,  and  that  no  inquiry  may  be  made  concern- 
ing them.  This  is  substantially  the  effect  of  the 
statute  in  question  here.  The  conclusive  evi- 
dence clause  of  section  4  of  the  Bond  Act  is  a 
part  of  the  law  imder  which  the  proceeding  was 


carried  on,  and  its  effect  is  the  same  as  if  it 
declared  that,  although  all  of  these  interme- 
diate steps  are  directed,  yet,  if  they  are  not 
performed  as  required,  and  the  owner  permits 
the  matter  to  proceed  until  the  bond  is  issued, 
he  shall  be  thenceforth  precluded  from  proof  of 
such  nonobservance  and  the  requirements  shall 
be  conclusively  presumed  to  have  been  complied 
with,  excepting  those  which  are  necessary  to 
comply   with   constitutional  mandates." 

The  court  proceeds  to  state  with  more  par- 
ticularity '  the  essoitials  the  nonobservance 
of  which  cannot  be  cured,  but  It  is  manifest 
that  there  has  been  herein  no  violation  of 
any  constitutional  right,  nor  can  it  be  said 
that  the  owner  has  not  had  the  notice  which 
constitutes  due  process  of  law.  The  defect 
herein  had  merely  to  do,  as  appellant  sug- 
gests, "with  the  technical  details  of  the  pro- 
cess whereby  the  plaintiff  was  extended  a 
substantial  period  of  credit  before  meeting 
the  obligation  of  an  assessment  regularly 
levied."  Not  one  of  his  fundamental  rights 
was  violated  or  Infringed,  and  it  seems 
strange  that  he  should  attempt,  upon  the 
basis  of  an  irregularity  which  has  caused 
him  no  prejudice,  to  defeat  these  important 
memorials  of  a  valid  Indebtedness  held  by 
purchasers  for  value,  who, had  a  right  to 
rely  upon  said  rule  of  the  statute. 

[2]  The  most  recent  conslderatioa  of  the 
question  by  the  Supreme  Court  la  found  in 
Watkinson  v.  Vaughn,  59  CaL  Dec.  76  (sylla- 
bus), wherein  it  is  held  that — 

"In  the  matter  of  street  improvement  pro- 
ceedings under  the  'Improvement  Act  of  1911,' 
*  *  *  the  failure  of  the  resolution  of  inten- 
tion to  expressly  declare,  ns  required  by  section 
4  of  the  act,  that  the  district  described  and  to 
be  assessed  is  the  district  to  be  benefited  by 
the  work  of  improvement  is  cured  by  the  failure 
of  the  property  owners,  as  provided  by  section 
16  of  the  act,  to  make  objection  to  such  omis- 
sion, and  by  the  issuance,  without  objection,  of 
bonds  to  pay  for  the  improvement,  which  bonds, 
by  section  66  of  the  act,  by  their  issuance,  are 
made  conclusive  evidence  of  the  regularity  of 
the  proceedings." 

Assuredly,  the  defect  in  that  case  was  as 
serious  as  in  this,  and  we  feel  no  doubt  that 
under  the  authorities  and  upon  principle  the 
respondent  should  not  be  permitted  at  this 
late  date  to  question  the  validity  of  said 
bonds. 

We  think  the  Judgment  should  be  reversed 
as  far  as  said  bonds  are  concerned,  and  a 
judgment  upon  the  findings  he  rendered,  de- 
claring said  bonds  to  be  valid  and  legal  and 
for  appellants'  costs. 

It  is  so  ordered. 

We  concur:  EUiiLISGN,  Presiding  Judge 
pro  tem. ;  HART,  3. 
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MAYR  V,  REYNOLDS  ft  al.     (Civ.  3353.) 

(District  (3ourt  of  Appeal,  First  District,  Divi' 
raon  2,  (Talifomia.    April  20,  1920.) 


Cor^ratloHa  <8=>432(I2)— Fladlag  that  pia4|« 
holdar  oorperatloa  and  olllcar  were  estopped 
to  oiaia  prior  lies  proper  sniler  evideeee. 

Evidence  lield  to  sustain  a  finding  that  a 
pledge  bolder  corporation  -was  estopped  to  de- 
ny that  it  was  bound  by  a  contract  made  by  its 
president  to  hold  the  pledge  unconditionally  for 
the  pledgee,  and  that  th«  president  was  also  es- 
topped to  deny  that  he  was  bound  to  so  hold 
for  pledgee,  in  view  of  Code  Ciy.  Proc.  {  1962, 
•nbd.  3. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Lonia  W.  Myers,  Judge. 

Action  by  Walter  A.  Mayr  against  W.  J. 
Beynolds  and  others.  From  a  Judgment  in 
fiivor  of  plalntlfi',  defendanta  R.  U.  Raphael 
and  tlie  R.  E.  Raphael  Realty  Company  ap- 
peal.   Affirmed. 

Hollzer  &  Greenberg,  of  Los  Angeles,  for 
appellants. 

Stephens  &  Stephens,  of  Los  Angeles,  for 
respondent 

NOURSB,'  3.  This  Is  an  appeal  by  defend- 
ant R.  H.  Raphael  from  a  judgment  in  favor 
of  plaintiff  establishing  a  first  lien  in  plain- 
tiff upon  certain  automobile  material,  and 
decreeing  foreclosure  thereof  to  satisfy 
plalntUTs  claim. 

The  facts  material  to  the  opinion  are: 
That  on  the  25th  day  of  July,  1916,  the 
Merchants'  Finance  Company,  a  corpora- 
tion, loaned  to  the  Beardsley  Klectric  Com- 
pany, a  corporation,  $1,926.45,  evidenced  by 
a  promissory  note  in  that  amount  secured  by 
a  pledge  of  the  automobile  material  which 
by  agreement  of  the  parties  was  deposited 
with  the  defendant  R.  H.  Raphael  Realty 
Company,  a  corporation.  That  on  the  25th 
day  of  August,  1916,  a  month  after  this 
property  had  been  so  pledged  and  stored  in 
premises  leased  by  and  under  the  possession 
of  the  realty  company,  the  Beardsley  Elec- 
tric Company  borrowed  from  plaintiff  the 
Bom  of  $5,000,  evidenced  by  its  four  promis- 
sory notes  and  secured  by  a  pledge  of  the 
same  material.  That  before  this  loan  was 
made  the  plaintiff  learned  of  the  existing 
daim  and  lien  of  the  Merchants'  Finance 
Company,  and  demanded  that  the  property 
be  cleared  either  by  payment  of  the  existing 
loan  or  by  release  of  the  security.  This  he 
was  assured  had  been  done,  and  as  evidence 
thereof  a  receipt  in  the  words  following  was 
delivered  to  him  by  a  representative  of  the 
Beardsley  Electric  Company  upon  bis  pay- 
ment to  that  company  of  the  sum  of  $5,000: 

"Received  of  "Walter  A.  Mayr  $35.00,  being 
one  month's  rent  of  one-story  brick  building  lo- 
cated at  Eighth  &  Kohler  streets.    In  addition 


MATB  V.  RETNOLDS  S8S 

(l>0  p.) 

to  the  rental  for  the  ntfe  of  this  bnflding,  I 
agree  to  act  as  custodian  for  the  electric  vehi- 
cle material  stored  therein  with  respect  to 
count  and  delivery  of  it,  and  I  agree  to  honor 
only  such  orders  as  said  Walter  A.  Mayr  may 
issue  to  me  as  to  the  delivery  of  said  material. 
R.  H.  Raphael  Realty  Co.,  by  R.  H.  Raphael, 
Pres." 


That  <m  the  20th  day  of  March,  1917,  the 
Merchants'  Binance  0>mpany  sold  and  as- 
signed to  the  defendant  Raphael  as  an  indi- 
vidual the  note  of  the  Beardsley  Electric 
Company  which  It  held,  together  with  Its  In- 
terest In  the  pledge  of  the  security.  That 
thereafter  the  Beardsley  Electric  Company 
became  insolvent,  and  the  defendants  Ra- 
phael and  Raphael  Realty  (Company,  without 
notice  to  plaintifl  or  to  any  other  person 
than  certain  individuals  who  were  acting  as 
agents  and  employ^  of  these  defendants, 
caused  a  pretended  sale  of  said  property  to 
be  made  to  an  agent  and  employ^  of  said 
Raphael  for  $2,000,  although  on  numerous 
occasions  Raphael  bad  represented  to  the 
plaintiff  that  the  value  of  said  property  was 
more  than  $20,000.  The  trial  court  found 
that  the  Raphael  Realty  Company,  without 
consideration  and  In  violation  of  its  duty  to 
plaintiff,  and  for  the  purpose  of  defeating 
the  rights  of  plaintiff,  had  parted  with 
the  possession  of  the  pledged  property :  that 
by  reason  of  the  circumstances  heretofore 
recited  the  pretended  sale  was  void  and  of 
no  effect;  that  the  property  was  actually  in 
the  possession  of  agents  and  employes  of  the 
defendant  Raphael ;  that  said  defendant 
was  estopped  to  deny  that  he  held  the  se- 
curity unconditionally  for  the  plaintiff;  and 
that  the  defendant  Raphael  Realty  Com- 
pany, by  Its  failure  to  repudiate  the  action 
of  Its  president,  and  by  Its  retention  of  the 
property  without  any  attempt  on  its  part  to 
exonerate  Itself  after  having  full  knowledge 
of  plaintiff's  claims  and  the  assurances 
given  to  him,  was  further  estopped  to  deny 
the  binding  character  of  the  contract  refer- 
red to  as  the  "receipt"  executed  in  the  name 
of  the  co,mpany  by  R.  H.  Raphael.  Upon 
these  findings  the  court  drew  the  conclusion 
that  plaintiff's  claim  constituted  a  lien  upon 
the  pledged  material  prior  and  superior  to 
any  lien  of  any  of  the  defendants,  and  gave 
judgment  accordingly.  The  defendant  R.  H. 
Raphael  alone  appealed. 

He  attacks  the  judgment  upon  the  ground 
that  the  trial  court  nroneonsly  held  that  he 
was  estopped  to  deny  the  validity  of  the 
pledge  of  the  property  made  to  respondent 
The  position  of  the  trial  judge  upon  this 
branch  of  the  case  is  made  clear  by  his  oral 
opinion  rendered  at  the  close  of  the  trial  as 
quoted  In  appellant's  opening  brief: 

"Then  the  question  as  to  the  priority  of  liens 
— there  is  no  conflict  in  the  evidence.  It  ap- 
pears, as  it  seems  to  me,  without  any  conflict. 
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that  at  this  time  the'  Merchants'  Finance  Com- 
pany did  have  a  valid  pledge  of  these  goods 
which  was  made  in  good  faith  and  for  value. 
The  Merchants'  Finance  Company  itself  has 
never  done  anything  to  surrender  that  pledge 
or  to  give  any  one  else  priority,  and  if  it  still 
held  that  note  or  if  it  had  conducted  that  sale 
and  bought  in  the  property  itself,  or  caused  it 
to  be  sold  by  some  process  to  any  third  party, 
who  bought  it  without  notice  or  knowledge  of 
the  pecpliar  drcumstances  existing  between  Mr. 
Raphael  and  Mr.  Mayr,  there  would  be  no  ques- 
tion in  my  mind  whatever  but  that  it  took  pre- 
cedence of  Mr.  Mayr's  claim  here.  But  we 
have  the  curious  circumstance  that  the  only 
man  claiming  under  or  by  virtue  of  that  Mer- 
chants' Finance  Company  lien  at  this  time  is 
Mr.  Raphael  himself,  and,  as  I  liave  said,  it  ap- 
pears to  me  that  he  is  estopped  to  deny  that 
Mr.  Mayr's  pledge  was  a  valid  pledge.  He  is 
estopped  to  deny  that  the  Raphael  Realty  Com- 
pany did  take  and  hold  this  property  as  pledge 
bolder  for  Mr.  Mayr,  undertaking  to  deliver  it 
solely  upon  his  order,  which,  aa  it  now  seems 
to  me,  would  warrant  this  court  in  finding  as 
against  Mr.  Raphael  that  the  Raphael  Realty 
Company  was  then  the  pledge  holder  for  Mr. 
Mayr,  and,  if  that  finding  is  warranted,  then 
it  seems  to  me  it  follows, '  as  a  rule  of  law  or 
a  rule  of  equity  rather,  that  not  merely  the 
Raphael  Realty  Company,  but  Mr.  R.  H.  Raph- 
ael, as  president  of  that  company  and  the 
mouthpiece  through  which  it  spoke  and  the  arm 
through  wliicb  it  acted,  are  estopped  by  the  re- 
lationship of  trust  and  confidence  thereby  creat- 
ed by  them  existing  between  him  and  his  com- 
pany, on  the  one  hand,  and  Mr.  Mayr,  on  the 
other,  from  secretly  obtaining  any  advantage  to 
himself  adversely  to  Mr.  Mayr." 

Tbe  relationship  of  the  appellant  during 
the  entire  transaction  Is  clearly  presented 
by  tbe  evidence.  He  was  vice  president  of 
the  Beardsley  Electric  Company,  the  bor- 
rower of  tbe  first  loan  from  tbe  Merchants' 
Finance  Company,  of  which  be  was  also  vice 
president.  He  was  also  vice  president  of 
the  Beardsley  Electric  Company  when  It  ne- 
gotiated tbe  loan  from  respondent  He  was 
president  of  tbe  R.  H.  Bapbael  Bealty  Com- 
pany, tbe  pledge  bolder  under  both  pledges, 
president  of  the  lessor  of  tbe  ^ar^ouse 
where  the  goods  were  stored,  member  of  tbe 
partnership  whose  employ^  was  tbe  n<Hninal 
purchaser  at  the  invalid  sale,  and  was  tbe 
real  purchaser  at  that  sale,  which  was  con- 
ducted and  participated  la  by  persons  whol- 
ly under  bis  direction  and  control.  Re- 
spondent knew  of  the  relation -of  appellant 
to  these  various  concerns,  and  had  every 
reason  to  believe  and  rely  upon  the  promises 


and  assurances  given  him  by  appellant 
That  respondent  made  Uie  loan  i  only  upon 
tbe  written  assurance  of  appellant  that  be 
would  hold  the  material  in  controveray  sub- 
ject only  to  respondent's  order,  and  upon 
the  repeated  assurances  that  tbe  property 
was  free  from  all  other  claims  excepting 
freight  and  other  minor  charges  which  re- 
spondent was  assured  would  be  immediately 
paid,  is  not  controverted.  All  the  facts  nec- 
essary to  estop  appellant  were  present 

"Whenever  a  party  has,  by  Us  own  dedara- 
tion,  act  or  omission,  intentionally  and  deliber- 
ately led  another  to  believe  a  particular  thing 
true,  and  to  act  upon  such  belief,  he  cannot  in 
any  litigation  arising  out  of  such  dedaratioo, 
act,  or  omission,  be  permitted  to  falsify  It" 
Code  av.  Proc.  i  1862,  sobd.  3. 

Appellant  attempts  to  escape  the  unavoid- 
able conclusion  that  he  was  estopped  under 
these  circumstances  by  the  argument  that 
if  any  estoppel  exists,  the  coiporatlcm  realty 
company,  and  not  the  appellant  individual- 
ly, is  estopped;  but  at  tbe  trial  be  urged 
that  tbe  realty  company  was  not  estopped 
because  tbe  receipt  given  respondent  was 
executed  by  him  without  authority  to  the 
corporation.  But  tbe  court  found  that  be 
was  tbe  president  of  tbe  corporation,  and 
that  the  other  stockholders  left  tbe  affairs 
of  the  corporation  to  him,  and  that  It  was 
tbe  custom  and  practice  of  the  corporation 
not  to  question  his  acts;  furthermore,  In 
this  particular  Instance^  tbe  corporation, 
well  knowing  that  the  receipt  had  De«>n  is- 
sued, made  no  attempt  to  repudiate  it  until 
an  amended  answer  was  filed  In  this  pro- 
ceeding by  a  minority  stockholder  acting 
without  authority  of  the  other  stockholders, 
but  under  advice  of  counsel  for  the  appel- 
lant The  corporation  thus  ratified  the  acts 
of  Its  president  and  retained  tbe  benefits  of 
bis  contract 

Upon  this  evidence  tbe  trial  court  correct- 
ly concluded  that  the  corporation  was  es- 
topped from  denying  the  binding  character 
of  tbe  contract  made  by  the  appellant  as  Its 
president  and  that  appellant,  as  an  Indi- 
vidual, was  estopped  to  deny  that  he  was 
bound  by  the  contract  to  bold  the  goods  un- 
conditionally for  respondent 

For  these  reasons,  the  Judgment  Is  af- 
firmed. 


We  concur: 
TAIN,  J. 


LANGDON,   P.   J.;    BBIT- 
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Action  by  Aarou  Jones  agalnat  the  St. 
Louis  San  Francisco  Rauway  Company.  Ver- 
dict and  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Kleinschmldt  and  Fred  E.  Suits,  both  of 
Oklahoma  .City,  for  plaintiff  in  error. 

Twyford  &  Smith,  of  Oklahoma  City,  for 
defendant  In  error. 
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ST.  LOUIS  SAN  FRANCISCO  RY.  CO.  V.    ' 
JONES.    (No.  10671.) 

(Supreme  Court  of  Oklahoma.    May  4,  1920.) 

(Syttahiu  hy  the  Court.) 

1.  NsgllgenM  «=9l— ^Aetlonabl*  BegllgeBca" 
defined. 

To  conatitnte  "actionable  negligence," 
where  the  wrong  is  not  willful  and  intentional, 
three  essential  elements  are  necessary:  (1)  The 
existence  of  a  duty  on  the  part  of  the  defendant 
to  protect  the  plaintiff  from  injury;  (2)  fail- 
ure of  the  defendant  to  perform  that  duty;  and 
(3)  injury  to  the  plaintiif  proximately  resulting 
from  such  failure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action- 
able Negliffcnce.] 

2.  Negligence  «=>I36(9)— Jury  oasa  defined. 

Where  the  evidence  on  the  primary  negli- 
gence of  the  defendant  is  such  that  reasonable 
and  Intelligent  men  might  differ  as  to  the  facts 
and  inferences  to  be  drawn  therefrom,  the 
case  is  one  for  the  jury. 

3.  Railroads  is=:>370,  372(5)— Doty  ot  placos 
■sod  by  pedestrisns  defined. 

It  is  a  sound  and  wholesome  rule  of  law, 
humane  and  conservative  of  human  life,  that, 
without  regard  to  the  question  whether  the 
person  was  killed  or  injured  in  the  particular 
case  was  or  was  not  a  trespasser  or  a  bare  li- 
censee npon  the  track  of  the  railway  company, 
the  company  is  bound  to  exercise  special  care 
and  watchfulness  at  any  point  upon  its  track 
where  people  may  be  expected  npon  the  track 
in  considerable  numbers,  as  where  the  roadbed 
is  constantly  used  by  pedestrians.  At  such 
places  the  railway  company  is  bound  to  antici- 
pate the  presence  of  persons  upon  the  track,  to 
keep  a  reasonable  lookout  for  them,  to  give 
warning  signals  such  as  will  apprise  them  of 
the  danger  of  an  approaching  tram,  lo  moderate 
the  speed  of  its  train  so  as  to  enable  them  to 
escape  injury;  and  a  failure  of  duty  in  this 
respect  will  make  the  lailway  company  liable  to 
any  person  thereby  injured,  subject,  of  course, 
to  the  qualification  that  his  contributory  neg- 
ligence may  bar  a  recovery. 

4.  Nogllgonee  €=>I36(26)— Contributory  negll- 
geace  question  for  jury,  under  Constitution. 

Under  art.  23,  i  6,  of  the  state  Constitution, 
the  defense  of  contributory  negligence  is  at 
all  times  a  question  of  fact  for  the  jury,  and 
the  court  should  not  instruct  the  jury  that  a 
certain  fact  or  circumstance  or  a  given  state  of 
facts  or  circumstances  do  or  dO  not  constitute 
contributory  negligence. 

5.  Appeal  and  error  «=9999( I)— Verdict  on 
ohargo  properly  submitting  applicable  law  Is 
ooacinslve. 

InstructionB  examdned,  and  found  that  no 
material  or  prejudicial  error  has  been  com- 
mitted therein. 

Errorfrom  District  Court,  Oklahoma  Coun- 
ty ;  John  W.  Hayaon,  Judge. 


JOHNSON,  J.  This  suit  was  commenced 
by  the  defendant  In  error,  hereinafter  re- 
ferred to  as  plaintiff,  against  the  plaintiff 
In  error,  hereinafter  referred  to  as  defendant. 
In  the  district  cOurt  of  Oklahoma  county 
Ml  January  16,  1918,  for  the  recovery  of 
damages  in  the  sum  of  $3,000,  and  upon  a 
ti4al  thereof  to  the  court  and  jury  resulted 
In  a  verdict  in  favor  of  the  plaintiff  In  the 
sum  of  $1,500.  The  defendant  filed  a  timely 
motion  for  a  new  trial,  which  was  overruled 
by  the  court  and  a  judgment  rendered  npon 
the  verdict  of  the  Jury,  to  reverse  which  this 
proceeding  in  error  was  regularly  commenced 
In  this  court  by  petition  in  error  filed  by  the 
plaintiff  in  error  on  June  9,  1919,  with  case- 
made  attached.  .  The  assignments  of  error 
are: 

"(1)  Error  in  overruling  the  defendant's  de- 
murrer to  the  plaintiffs  evidence;  (2)  in  over- 
ruling defendant's  request  for  a  peremptory  in- 
struction; (3)  verdict  is  not  sustained  by  suffi- 
dent  evidence;  (4)  is  contrary  to  law;  (5)  ex- 
cessive damages  appearing  to  have  been  given 
under  the  influence  of  passion  and  prejudice; 
(6)  in  admitting  certain  evidence  over  objection 
of  the  defendant;  (7)  in  refusing  to  admit  cer- 
tain evidence  offered  by  defendant;  (8)  errors 
of  law  occurring  at  the  trial  and  excepted  to 
by  the  defendant;  (9)  enor  of  the  court  in 
giving  to  the  jury  instructions  Nos.  1  to  8,  in- 
clusive; (10)  refusing  to  give  defendant's  re- 
quested instructions  Nos.  1  to  12,  Inclusive; 
(11)  in  overruling  defendant's  motion  for  a 
new  trial." 

Counsel  for  defendant  In  error  discuss  In 
their  brief  the  first  four  assignments  of  er- 
ror, wherein  they  say: 

"These  assignments  of  error  present  the 
questions  (1)  of  the  sufficiency  of  the  plaintiff's 
evidence  to  warrant  the  submission  of  the  case 
to  the  jury,  and  (2)  whether  under  all  the  evi- 
dence plaintiff  is  entitled  to  recover." 

And  we  think  a  consideration  of  these 
propositions  is  sufficient  to  dispose  of  this 
appeal. 

The  allegations  In  the  plalntUTs  petition 
and  his  evidence  In  support  thereof.  In  sub- 
stance, showed  about  the  following  situation: 

The  plaintiff  lived  south  of  what  Is  known 
as  the  Robinson  street  and  Frisco  crossing 
within  Oklahoma  City,  and  which  Is  the 
only  street  open  between  Capitol  Hill  and 
the  city  proper.  TMs  was  a  very  busy  and 
much  used  crossing.    The  plaintiff  had  lived 
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near  and  used  the  same  very  frequently, 
as  often  as  twice  a  day,  for  a  number  of 
years.  That  the  crossing  was  blocked  by 
the  railroad  company  very  often.  That  the 
crossing  was  blocked  in  violation  of  the  6- 
minute  dty  ordinance,  and  it  was  customary 
for  pedestrians  to  go  west  around  the  block- 
ade, and  the  railway  company's  watchman 
at  times  "motioned  them  around,"  and  in 
going  around,  a  worn  and  well-beaten  path 
was  made.  According  to  the  plaintiff  this 
path  had  been  in  use  for  a  number  of  years, 
and  It  had  been  the  custom  to  go  around 
the  blocked  crossing  during  that  time.  Wit- 
ness Schott  said  that  he  had  been  using  the 
crossing  four  or  five  years,  and  that  it  was 
blocked  often  during  that  time;  that  there 
was  a  path  there  in  use  by  those  going 
around;  and  that  the  flagman  did  nothing 
to  prevent  the  use  olf  the  path.  According 
to  witness  Hodges,  the  flagman  "would  tell 
the  people  to  go  around  the  train  when 
blocked."  He  lived  there'  six  years  and  used 
the  crossing  every  day,  and  there  was  a 
path  there  used  by  pedestrians  going  around 
the  blocked  crossing,  and  "the  flagman  mo- 
tioned them  to  go  around,"  and  the  crossing 
was  blocked  from  5  to  25  minutes  many 
times.  The  path  was  west  of  the  crossing 
and  used  by  the  persons  going  around,  and 
the  path  then  led  diagonally  across  the  sev- 
eral tracks  back  to  Robinson  street.  The 
plaintiff  on  the  date  of  the  Injury  went  to 
the  crossing,  found  it  blocked,  and  waited 
7  or  8  minutes,  and  then  followed  the  path 
west  and  north,  and  while  in  the  path  on 
one  of  the  tracks  was  struck  by  a  moving 
car  from  the  west,  and  no  warning  of  any 
kind  was  given  him  and  no  employ^  was  on 
the  end  of  the  moving  car. 

"Q.  Ab  I  understand  you,  you  came  up  to 
this  train  and  it  was  blocked  down  there,  and 
then  you  went  west  two  car  lengths  and  then 
you  went  around  the  train  following  this  path, 
and  while  you  were  following  that  path  some 
train  bumped  and  bit  you  from  the  west?  A. 
Yes. 

"But  you  do  not  know  that  it  was  a  Frisco 
train?" 

Dr.  Lankford  testified  that  the  plaintiff 
bad  a  permanent  crooked  neck  caused  from 
ankylosis,  caused  by  the  injury. 

The  defendant,  as  a  defense,  alleged  that 
the  plaintiff  was  a  trespasser  in  the  yards 
of  the  defendant  at  the  time  and  the  de- 
fendant owed  him  no  duty  except  not  to 
Injure  him  willfully  and  wantonly,  and  to 
exercise  ordinary  care  to  prevent  injuring 
him  after  discovering  his  peril. 

[1-4]  We  have  carefully  examined  the  rec- 
ord and  read  the  briefs  of  counsel,  and  we 
think  this  case  comes  clearly  within  the  rule 


announced  by  this  court  in  the  case  of  M., 
K.  &  T.  Ry.  Co.  V.  Wolfe,  184  Pac  765, 
which  is  stated  In  paragraph  8  of  the  syl- 
labus, as  follows: 

"It  is  a  sound  and  wholesome  rule  of  law, 
humane  and  conservative  of  human  life,  that, 
without  regard  to  the'  question  whether  the 
person  killeil  or  injured  lu  the  particular  case 
was  or  was  not  a  trespasser  or  a  bare  licensee 
upon  the  track  of  the  railway  company,  the 
company  is  bound  to  exercise  special  care  and 
watchfulness  at  any  point  upon  its  track,  where 
people  may  be  expected  upon  the  track  in  con- 
siderable numbers,  as  where  the  roadbed  ia 
constantly  used  by  pedestrians.  At  such  places 
the  railway  company  is  bound  to  anticipate  the 
presence  of  persons  on  the  track,  to  keep  a 
reasonable  lookout  for  them,  to  give  warning 
signals,  such  as  will  apprise  them  of  the  danger 
of  an  approaching  train,  to  moderate  the  speed 
of  its  train  so  as  to  enable  them  to  escape  in- 
jury; and  a  failure  of  duty  in  this  regard  will 
make  the  railway  company  liable  to  any  person 
thereby  Injured,  subject,  of  course,  to  the  quali- 
fication that  his  contributory  negligence  may 
bar  a  recovery."  Wilhelm  v.  M.,  O.  &  G.  R. 
Co.,  52  Okl.  317,  152  PaO.  1088,  L.  R.  A.  l»16a, 
1029;  St.  Louis  &  S.  F.  R.  Co.  v.  Hodge,  53 
Okl.  427,  157  Pac.  60;  Felton  v.  Aubrey,  74 
Fed.  360,  20  C.  C.  A.  436. 

The  record  presents  no  reversible  error. 
The  defendant's  witnesses,  several  In  num- 
ber, flatly  contradict  the  plaintiff  and  his 
witnesses  as  to  there  being  a  well-beaten 
path  at  the  points  located  by  the  plaintifTs 
evidence,  and  the  custom  that  prevailed  of 
pedestrians  following  that  path  around  cars 
standing  across  the  street  and  that  jthe  de- 
fendant's watchmea  at  the  crossing  motioned 
them  around.  The  law  is  well  settled  in  this 
Jurisdiction  that  under,  such  drcumstancee 
it  was  a  question  of  f&ct  for  the  Jury  to 
determine,  nnder  proper  InstmctlcHis  from 
the  court,  the  questions  of  primary  negli- 
gence of  the  defendant  as  well  as  the  con- 
tributory negligence  of -the  plaintiff. 

[tl  The  questions  were  properly  submitted 
to  the  Jury  under  instructions  which  cor- 
rectly stated  the  law  that  was  applicable, 
and  under  the  rules  of  this  court  the  ver- 
dict Is  conclusive  upon  this  court  and  will 
not  be  disturbed.  Ldttlejohn  v.  Midland  Val- 
ley R,  Co.,  47  Okl.  204,  148  Pac.  120;  New 
York  Plate  Class  Ins.  Go.  v.  Eatz,  61  Okl. 
713,  152  Pac.  353;  C,  R.  I.  &  P.  Ry.  Co. 
V.  Felder,  66  OkL  220,  155  Pac.  529;  C, 
R.  I.  &  P.  Ry.  Co.  V.  Scha'nds,  57  Okl.  688. 
157  Pac.  340,  L.  R.  A.  1918A,  273. 

The  Judgment  of  the  trial  court  is  affirmed. 

RATNBT,  V.  C.  J.,  and  HARRISON, 
PITCHFORD,  McNElLL,  HIGQINS,  and 
BAILEY,  JJ.,  concur. 
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CHORTNEY  v.  OURRY.    (Na.  9685.) 
(Supreme  Court  of  Oklahoma.    May  4,  1920.) 

(SyUdbut  ty  the  Court.) 

1.  New  trial  «S999,  I04(l)>  105— Burden  on 
party  alleging  aewly  discovered  evldeaoe  stat- 
ed; newly  disooverad  Inpeaohlag  or  oumala- 
tive  avldeiice  Is  ao  grouad. 

In  a  motion  for  a  new  trial  on  the  groands 
of  newly  discoTered  evidence,  as  authorised  by 
section  S087  of  the  Rer.  Laws  1910,  the  burden 
is  on  the  moTing  party  to  prove  that  with  rea- 
sonable diligence  he  conld  not  have  discovered 
the  evidence  reUed  upon  prior  to  the  trial, 
and  that  this  newly  discovered  evidence  would 
probably  change  the  result  if- a  new  trial  wag 
granted,  and  the  evidence  must  be  material 
to  the  issue.  Ordinarily  newly  discovered  evi- 
dence, which  is  merely  cumulative,  impeaching, 
or  contradictory,  is  not  sufficient  for  «  court 
to  grant  a  new  trial. 

2.  Appeal  and  error  «=3706(3)— UnlsM  evl- 
doBoe  on  former  trial  Is  brought  up  on  ap- 
peal, probable  change  In  result  cannot  be  de- 
tormloed;  evidence  at  former  trial,  oonsid- 
orod  on  motion  for  new  trial,  may  be  so 
hroaght  to  Saprome  Court. 

Where  a  petition  for  a  new  trial  on  the 
grounds  of  newly  discovered  evidence  is  over- 
ruled, snd  an  appeal  is  taken  from  the  order 
overruling  the  same,  but  not  from  the  judg- 
ment in  the  former  suit,  this  court  will  be 
unable  to  find  that  the  newly  discovered  evi-< 
dence  would  probably  change  the  result  if  a  new 
trial  was  granted,  unless  the  evidence  at  the 
former  trial  is  brought  to  this  court.  The  evi- 
dence at  the  former  trial  may  be  presented  and 
considered  by  the  trial  court  at  the  tinte  the 
motion  for  a  new  trial  is  passed  upon,  and  thps 
upon  an  appeal  may  be  brought  to  this  court 

3.  Motion  for  new  trial  held  properly  over- 
ruled. 

In  the  instant  case  the  losing  party  in  the 
trial  court  moved  for  a  new  trial  on  the  grounds 
of  newly  discovered  evidence  and  for  the  rea- 
son that  it  was  impossible  to  make  case-made. 
The  trial  court  overruled  both  motions,  and 
an  appeal  is  taken  to  this  court.  We  have  ex- 
amined the  record,  and  are  unable  to  find  that 
there  is  any  error  in  the  action  of  the  trial 
court  in  overruling  the  above  motions,  for  the 
reasons  stated  in  the  opinion. 

Error  from  County  Court,  Iilncoln  County; 
Ira  E.  BUlIngslea,  Judge. 

Replevin  by  Mose  Chortney  against  Ash 
Carry  for  the  poesession  of  a  horse.  Verdict 
for  defendant  in  the  county  court,  on  his  ap- 
peal from  a  verdict  for  plaintiff  in  a  Justice 
court.  Motion  for  new  trial  overruled,  and 
plaintiff  appeals.    Affirmed. 

Erwin  &  Erwln,  of  Wellston,  for  plaintiff 
In  error. 

Jarrett  &  Speakman,  of  Chandler,  for  de- 
fendant in  error. 

BIGGINS,  J.  The  plaintiff  in  error,  plain- 
tiff below,  Instituted  an  action  in  replevin 
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against  the  defendant  in  error,  defendant  be- 
low, in  a  Justice  of  the  peace  court  for  the 
poesession  of  a  horse.  The  first  Jury  failed 
to  agree;  the  second,  however,  returned  a 
verdict  in  plaintUTs  favor.  The  defendant 
appealed  to  the  comity  court,  and  the  verdict 
of  the  Jury  in  that  court  was  in  defendant's 
favor.  On  May  2l8t  the  motion  for  a  new 
trial  was  overruled,  and  Judgment  for  the 
defendant  for  the  possession  of  the  horse  was 
enter^,  and  time  was  granted  plaintiff  to 
prepare  and  serve  case-nfade. 

On  July  2d  following,  there  was  presented 
to  the  court  a  petition  for  new  trial  on  the 
grounds  of  newly  discovered  evidence  as  is 
provided  by  section  5037,  Rev.  Laws  1910. 
The  evidence  in  support  of  this  motion  con- 
sisted of  affidavits  in  which  it  was  claimed 
that  one  of  the  witnesses  for  the  defendant 
subsequent  to  the  trial  had  made  contradic- 
tory'statem^its  to  those  testlUed  by  him  at 
the  trial.  The  court  overruled  the  petition 
for  a  new  trial,  and  time  was  granted  plain- 
tiff to  prepare  and  serve  case-made.  By  vari- 
ous orders  time  for  serving  case-made  was 
extended  to  October  18tb.  Ibere  was  no 
case-made  served  on  the  defendant  within 
this  time.  After  the  expiration  of  the  time 
to  file  an  appeal  In  this  court  from  the  Judg- 
ment of  May  21st,  to  wit,  on  December  22d, 
the  court  attempted  again  to  extend  the  time 
to  December  29th  to  serve  case-made.  On 
December  22d  the  plaintiff  flies  his  third  mo- 
tion for  a  new  trial,  and  in  this  motion  he 
alleges  that  be  was  prevented  from  appeal- 
ing from  the  Judgment  entered  against  him 
on  May  2l8t,  for  the  reason  the  court  reporter 
had  failed  to  furnish  him  a  case-made  prior 
to  October  18th,  the  last  day  left  to  him  to 
serve  the  case-made.  He  states  that  he  han 
made  arrangemMits  with  the  reporter  to  fur- 
nish him  the  case-made  before  that  date  in 
time  to  serve  on  opposing  party;  that  the 
reporter  forwarded  him  the  case-made  by  ex- 
press; that  it  reached  the  express  office  in 
the  town  where  he  resided  October  19th, 
which -was  after  the  expiration  of  the  time 
to  serve  the  same. 

The  court  overruled  this  third  petition  or 
motion  for  a  new  trial,  exceptions  were  al- 
lowed, and  notice  of  an  appeal  was  given. 
On  December  29th  the  court  signed  and  set- 
tled the  purported  case-made,  and  the  same 
was  filed  in  this  court  January  2d  following. 
The  purported  case-made  does  not  contain 
the  evidence  adduced  at  the  trial  of  May  2l8t, 
but  does  contain  the  affidavits  presented  to 
ther  court  July  2d  when  the  petition  for  new 
trial  on'  the  grounds  of  newly  discovered  evi- 
dence was  overruled.  It  Is  more  in  the  na- 
ture of  a  petition  In  error  with  transcript  at- 
tached than  with  case-made  attached. 

The  questions  presented  for  review  in  this 
court  are:  Flrb.,  whether  the  trial  court 
erred  in  overruling  the  motl(»i  for  new  trial 
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on  the  -grounds  of  newly  discovered  evidence ; 
and,  second,  whether  the  court  erred  In  over- 
mling  the  petition  for  new  trial  for  the  rea- 
son defendant  alleges  that  he  was  prevented 
from  appealing  from  the  judgment  of  the 
trial  court  of  Bilay  2l8t  on  account  of  the  fail- 
ure of  the  reporter  to  make  a  case-made. 
Both  of  these  motions  are  based  on  section 
5037,  supra,  which  as  far  as  the  facts  of  this 

case  are  concerned  la  as  follows: 

ft 

"Where  the  grounds  for  a  new  trial  could  not 
with  reasonable  diligence  have  been  discovered 
before,  but  are  discovered  after  the  term  at 
which  the  verdict  or  decision  was  rendered  or 
made  or  report  of  the  referee  approved;  or 
where  the  impossibility  of  making  a  case-made, 
without  fault  of  the  complaining  party,  arose 
after  said  term,  the  application  may  be  made 
by  petition  filed  in  the  original  case,  as  in  other 
cases,  not  later  than  the  second  term  after 
such  discovery  or  occurrence.    •!•••» 

[1-3]  Now,  as  to  the  motion  for  a  new  trial 
on  the  grounds  of  newly  discovered  evidence, 
the  burden  la  on  the  moving  party  to  prove 
that  with  reasonable  diligence  be  could  not 
have  discovered  the  evidence  relied  upon,  and 
that  this  newly  discovered  evidence  would 
probably  change  the  result  If  a  new  trial  was 
granted,  and  must  be  material  to  the  issue. 
Ordinarily  newly  discovered  evidence,  which 
is  merely  cumulative.  Impeaching,  or  contra- 
dictory, is  not  sufficient.  Vlckers  v.  Philip 
Carey  Co.,  48  Okl.  2S1, 161  Pac.  1023,  L.  R.  A. 
l&ieC,  1156,  20  R.  C.  L.  pp.  294, 295.  We  have 
not  before  us  the  evidence  adduced  In  the 
former  trial  of  May  2l8t.  This  evidence  Is 
competent.  Chicago,  R.  I.  &  P.  R.  R.  Co.  v. 
Mosber,  70  Kan.  609,  92  Pac.  564.  Not  having 
the  evidence  of  that  trial  before  us,  we  can- 
not say  that  this  newly  discovered  evidence 
would  probably  change  the  result  if  a  new 
trial  was  granted.  Neither  can  we  say  that 
the  trial  court  abused  its  discretion  in  over- 
ruling the  motion  for  a  new  trial,  which  we 
must  do  If  this  case  is  reversed  for  that 
reason. 

Now,  as  to  the  second  ground  for  a  new 
trial,  that  is,  that  the  reporter  fiiiled  to  fur- 
nish a  case-made  within  the  time  fixed  by  the 
order  of  the  court,  we  find  that  to  grant  a 
new  trial  for  that  reason,  under  the  wording 
of  the  statute.  It  must  have  been  impossible 
to  make  a  case-made  and  the  complaining 
party  must  be  without  fault  October  18th 
was  the  last  day  fixed  for  serving  the  case- 
made.  The  last  day  for  filing  appeal  in 
this  court  from  the  Judgment  of  May  21st 
was  November  21st;  consequently  the  plain- 
tiff could  have  asked  for  an  additional  tfme 
to  serve  case-made,  and  this  could  have  been 
done  without  any  great  Inconvenience,  and 
bis  right  of  appeal  could  have  been  thereby 
saved  to  blm. 

.  The  case-made  in  tbls  case  was  made  with- 
in the  time  that  an  appeal  could  have  been 
takoi  to  this  court.    The  plaintUT  permitted 


his  time  to  elapse  without  securing  additional 
time  to  serve  the  case-made.  Consequently 
we  cannot  say  that  as  a  matter  of  law  it  was 
Impossible  to  make  a  case-made  within  the 
time  fixed  by  law  to  file  a  petition  in  error  In 
this  court,  and  for  the  reason  the  plaintiff  per- 
mitted his  time  to  serve  case-made  to  elapse 
without  asking  for  additional  time  to  serve 
the  same  we  cannot  say  that  plaintiff  is  with- 
out fault  in  losing  his  right,  of  appeal.  We 
cannot  review  the  petition  in  error,  in  so  far 
as  the  Judgment  of  May  21st  is  concerned,  for 
the  reason  the  same  was  not  filed  in  this 
court  within  time  fixed  by  law. 

Tbe  appeal  from  the  judgment  of  May  21st 
is  dismissed.  The  Judgment  of  the  trial 
court  of  July  2d,  overruling  the  petition  for 
a  new  trial  on  the  grounds  of  newly  discov- 
ered evidence,  is  affirmed,  and  the  Judgment 
of  the  trial  court  of  December  22d,  overruling 
the  motion  for  a  new  trial  on  the  grounds 
that  It  was  Impossible  to  make  case-made,  is 
afiirmed. 

OWEN,  C.  J.,  aiid  PITOHFORD,  JOHN- 
SON, and  McNBILIj,  JJ.,  concur. 


ROCK  et  al.  v.  CRAIG  &  08B0RN. 
(No.  1 1214.) 

(Supreme  Court  of  OUahoma.    May  25, 1920.) 

(HyUahut  hy  tito  Court) 

I., New  trial  «s>l 50(1)— Motion  oa  aromii  •t 
newly   dIscoverMi   avidenoe   filed    mora   than 
three  days  after  verdict  must  be  aoeompaaled 
by  affidavit 
Unless  motion  for  new  trial  is  filed  within 
three  days  as  provided  by  section  5035,  Rev. 
Laws  1910,  and  is  on  the  ground  of  newly  dis- 
covered evidence,  it  must  be  supported  by  af- 
fidavit making  a  prima  facie  showing  that  the 
newly  discovered  evidence  will  probably  change 
the  result  of  the  trial  and  is  such  evidence  as 
was  discovered  since  the  trial  and  which  could 
not   have   been   discovered   prior   to  the   trial 
through  the  exercise  of  due  diligence. 

2.  New  trial  i&=3l24(l)— Motioa  on  ground  of 
newly  discovered  evidence  must  set  forth  wit- 
ness' name  and  residence  and  testimony. 

To  entitle  the  losing  party  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence, '  the 
motion  should  set  forth  the  name  and  place  of 
residence  of  the  witness,  what  he  would  testify 
to,  and  be  accompanied  by  the  affidavit  of  such 
witness,  or  a  sufficient  showing  of  the  reason 
for  failure  to  produce  such  affidavit. 

3.  New  trial  <8=997— Party  cannot  speealate 
on  verdlot  and  thereafter  allege  surprla*. 

A  party  to  a  suit  will  not  be  permitted  to 
speculate  on  the  verdict  of  the  jury,  and  after- 
wards, for  the  first  time,  in  his  motion  for 
new  trial,  raise  the  question  of  surprise. 
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4.  New  trial  «=»I02(I)— Plaintiff  oontroillna 
tmttmony  to  meet  defense  cannot  allege  unof- 
fered  «viilenee  as  newly  discovered  evidence. 
Where  the  record  makes  a  prima  facie  show- 
ing that  the  plaintiff  knows  the  defense  to  be 
offered  and  the  basis  of  the  counterclaim  filed, 
and  has  control  of  the  testimony  which  might 
be  nsed  to  meet  the  defense  offered  and  the 
counterclaim  set  op,  he .  cannot  successfully 
urge  such  unofEered  testimony  as  newly  dis- 
eovered  evidence  on  a  motion  for  new  trial, 
-without  a  satisfactory  showing  of  the  reason 
for  failure  to  produce  such  testimony  at  the 
trial,  and  reasonable  diligence  "will  not,  under 
such  circumstances,  be  presumed. 

Error  from  District  Court,  Mayes  County ; 
E.  B.  Arnold,  Judge. 

Action  by  Charlea  F.  •Rock  against  0.  R. 
Craig  and  J.  L.  Osborn,  copartners  doing 
bnsiiiess  under  the  firm  name  and  style  of 
Craig  &  Osbom,  and  the  Thomas  Milling 
Company.  Judgment  for  defendants  Craig 
&  Osborn,  and  plaintiff  and  defendant  Thom- 
as Milling  Company  bring  error.    Dismissed. 

Graves  &  Seaton,  of  Pryor,  for  plalntifCs 
In  error. 

W.  W.  Powell,  of  Pryor,  and  Forrester 
Brew8tar',>.of  Mu*ogee,  for  defendants  In 
error. 

KANE,  J.  The  plaintiff,  Charles  F.  Rock, 
a  resident  of  Kansas  City,  Mo.,  Is  represent- 
ed to  be  the  attorney  in  fact  of  the  Millers' 
Exchange.  The  Thomas  Milling  Company,  of 
Weatherford,  Okl.,  a  subscriber  of  this  or- 
ganization, through  its  agent,  W.  K.  Haines, 
on  July  19,  1917,  contracted  in  writing  to 
sell  and  deliver  to  the  defendants  Crtilg  & 
Osbom  at  Strang,  Mayes  county,  Okl.,  100 
barrels  of  Ben-Hur  flour  at  $11  per  barrel, 
subject  to  change  In  spedflcatlon  by  the  buy- 
er; shipment  to  be  made  within  20  days 
from  date  of  sale.  After  considerable  ne- 
gotiations between  the  parties  to  the  con- 
tract, the  order  was  finally  refused  by  the 
buyers,  and  on  November  9,  1917,  canceled- 
by  the  Thomas  Milling  Company.  Claim  of 
the  Thomas  Milling  Company  for  $90  dam- 
ages was  assigned  to  the  plaintiff,  Charles 
F.  Rock,  and  a  suit  thereon  was  filed  by  him 
before  a  justice  of  the  peace  in  the  city  of 
Pryor,  Mayes  county,  Okl.  Upon  motion  of 
defendants  Craig  &  Osborn,  the  Thomas  Mill- 
ing Company  was  made  additional  party 
defendant.  Cross-bill  was  filed  by  Craig  & 
Osbom  alleging  damages  for  breach  of  con- 
tract, and  Judgment  was  rendered  for  thera 
against  the  plaintiff.  Rock,  and  the  Thomas 
Milling  Company,  from  which  an  appeal  was 
prosecuted  to  the  district  court,  where  the 
case  was  tried  to  a  Jury,  and  verdict  re- 
turned for  the  defendants  Craig  &  Osborn, 
and  Judgment  entered  thereon  for  the  sum  of 
$180  on  March  28,  1919. 


The  defense  offered  by  Craig  &  Osborn 
was  that  the  seller  had  breached  the  contract 
by  refusal  to  deliver  the  flour  when  advised 
that  the  flour  had  been  resold  to  C.  G.  Wall- 
ace at  Locust  Grove,  and  that  it  should  either 
be  shipped  direct  to  Locust  Grove  pr  to 
Strang  to  be  reshipped  to  Wallace  at  Locust 
Grove. 

The  ground  of  the  cross-claim  was  that 
the  seller  had  damaged  the  buyer.  In  that 
flour  had  declined  in  price  after  the  refusal 
of  the  seller  to  deliver. 

Defendants  in  error,  Craig  &  Osbom,  have 
filed  a  motion  to  dismiss  the  appeal  on  the 
ground  that  the  motion  of  Rock  and  the 
Thomas  Milling  Company  for  new  trial,  filed 
May  2,  1919,  35  days  after  the  entry  of 
judgment,  was  filed  out  of  time.  This  motion 
to  dismiss  is  not  controverted. 

The  motion  for  new  trial  contains  the 
following  aflldavlt  of  Charles  F.  Rock: 

"Chas.  F.  Rock,  of  lawful  age,  being  first  duly 
sworn  on  oath,  says  that  he  is  the  plaintiff 
above  named,  and  that  one  S.  W.  Haines  was 
the  salesman  who  sold  the  flour  and  brand  in 
control  ersy,  and  that  it  will  be  pocsible  to  have 
the  said  S.  W.  Haines  present  at  a  new  trial 
of  said  cause;  that,  if  the  said  Haines  were 
present  at  said  trial,  he  would  swear  that  said 
products  were  sold  with  the  understanding  and 
agreement  that  they  were  only  to  be  sold  at 
point  of  shipment,  to  wit,  at  Strang,  UKl.,  and 
were  not  to  be  shipped  elsewhere  in  the  state 
of  OJcIahoma;  that  said  fact  as  to  Eihipment  was 
well  known  and  understood  by  all  parties  to 
said  sale;  that  the  said  defendants  well  knew 
and  understood  that  said  products  were  to  l>e 
sold  in  Strang,  Okl.;  that  they  knew  the  custom 
of  said  milling  company  to  only  sell  to  one 
customer  in  a  town  or  city,  and  that  the  said 
Haines  would  so  testify  otherwiEe  than  that 
said  products  were  to  be  sold  by  them  in 
Strang,  Okl.,  and  had  no  reason  to  believe  that 
they  would  testify  that  said  Haines  did  not 
advise  them  that  said  products  could  not  be 
sold  by  them  at  any  other  place  than  at  Strang, 
OH." 

The  contract,  which  appears  to  have  been 
on  one  of  tha  salesman's  forms,  and  which 
Is  styled  "uniform  sales  contract,"  contains 
this  stipulation: 

"It  is  understood  that  this  contract  contains 
all  of  the  agreements  between  the  parties,  and 
no  modifications  thereof  after  the  same  have 
been  confirmed  will  be  valid,  except  by  mutual 
consent  of  the  parties,  in  writing." 

[1]  The  only  exception  made  by  section 
50.35,  R.  L.  1910,  for  the  failure  to  file  mo- 
tion lor  new  trial  within  three  days  after 
the  verdict,  report,  or  decision  Is  rendered, 
relied  on  by  appellants,  is  "newly  discovered 
evidence,  material  for  the  party  applying, 
which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial." 
This  section  is  mandatory.    Powelson  v.  State, 
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ie»  Pac.  lOeS ;  Joiner  t.  Goldsmith,  25  Old. 
840,  107  Pac.  733. 

Sectton  6036,  R.  L.  1910,  requires  diat  a 
motion  for  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  which  attempts  to 
come  within  the  exception  to  the  three-day 
rule,  must  be  sustained  by  affidavits  showing 
ttie  truth  of  the  facts  alleged. 

To  relieve  the  necessity  of  filing  motion  for 
new  trial  within  three  days  after  Judgment, 
there  must  be  presented  by  motion  and  sup- 
ported by  affidavit  a  prima  facie  showing  of 
newly  discovered  evidence  which  will  prob- 
ably change  the  result  of  the  trial,  and  it 
must  be  shown  that  such  testimony  was  dis- 
covered since  the  trial,  and  could  not  have 
been  discovered  prior  to  the  trial  through 
the  exercise  of  due  diligence.  Eskridge  v. 
Taylor,  75  Okl.  139,  182  Pac.  616;  Caty  of 
Ada  V.  Smith,  176  Pac.  924;  Herring  v. 
Hood,  55  Okl.  737,  155  Pac.  253;  Eggleston 
V.  WUliams,  30  Okl.  129, 120  Pac.  944 ;  Wiers 
V.  Treese,  27  Okl.  774,  117  Pac.  182;  Mc- 
Cants  V.  Thompson,  27  Okl.  706,  115  Pac. 
«00 ;  Hobbs  v.  Smith,  27  Okl.  830,  116  Pac. 
347,  34  L.  R.  A.  (N,  8.)  697. 

[2]  For  plaintiff  In  error  to  l>e  entitled  to 
a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  the  motion  should  set  forth 
the  name  and  place  of  residence  of  the  wit- 
neae,  what  he  would  testify  to,  and  be  ac- 
companied by  the  affidavit  of  -said  witness, 
or  a  sufficient  reason  should  be  given  for 
not  producing  the  affidavit.  Eskridge  v.  Tay- 
lor, supra;  McCants  v.  Thompson,  supra; 
Hobbs  V.  Smith,  supra;  Huster  v.  Wynn, 
8  Okl.  669,  68  Paa  736. 

Movants  urge  that  the  record  shows  prima 
fade  that  the  evidence  urged  as  newly  dis- 
covered evidence  could  with  diligence  have 
been  produced  at  the  trial.  In  this  we  think 
they  are  correct. 

The  depositions  show  by  the  record  to 
have  been  taken  for  the  trial  l>efore  a  Jus- 
tice of  the  peace  show  that  both  the  plain- 
tiff. Rock,  and  the  defendant  the  Thomas 
Milling  Company  were  familiar  with  the 
facts  urged  by  Craig  &  Osbom  as  a  defense 
to  the  plaintiff's  action.  Chas.  P.  Rock  in 
his  deposition,  page  28  of  the  record,  sub- 
mitted aa  an  exhibit  a  letter  from  Craig  & 
Osborn  stating  that  they  offered  to  take  the 
car  of  flour  and  that  they  "had  it  resold  to 
C.  G.  Wallace,  of  Locust  Grove,  Okl.  At- 
tached to  the  depositions  of  S.  D.  Hay  worth, 
secretary  and  manager  of  the  Thomas  Mill- 
ing Company,  page  62  of  the  record,  is  the 
following  letter  from  Craig  &  Osbom: 


"I  am  writing  you  in  regard  to  the  ear  of 
flour  you  claim  I  never  offered  to  take.  I  called 
Mr.  Haines  over  ttie  phone  and  told  liiin  to 
sliip  this  car  of  flour  to  Locust  Grove  to  C. 
G.  Wallace.  He  refused  to  do  so,  and  I  told 
bim  to  stiip  it  to  me  and  I  would  resbip  it,  and 
he  said  be  could  not  ship  tliis  all  to  be  sold 
in  Locust  Grove.  So  I  give  up  handling  it  at 
all  and  told  bdm  that  over  the  phone.  Now, 
if  you  see  fit  to  sue  me  aa  yon  say  you  will, 
jast  go  aliead,  as  I  have  done  my  part  in  this 
matter.  I  would  lilce  to  do  business  with  you 
in  a  friendly  way  if  I  could,  as  I  always  try 
and  do  business  on  the  square.  So  let  me 
here  from  you  in  regard  to  this  matter." 

Both  Rock  and  the  Thomas  Milling  Com- 
pany, therefore,  knew  even  prior  to  the  trial 
before  the  Justice  of  the  peace  that  Craig  & 
Osbom  were  relying'  as  a  defense  on  the  re- 
sale of  the  flour,  the  thing  concerning  which 
the  losing  parties  asked  to  introduce  fur- 
ther testimony  on  the  ground  of  newly  dis- 
covered evidence. 

The  witness  Haines  was  in  the  employ  of 
the  Thomas  Milling  Company  at  the  time  the 
flour  was  sold,  and  there  is  no  evidence 
showing  that  he  was  not  in  the  employ  of 
this  company  at  the  time  of  the  trial  or 
that  he  could  not  have  been  present  There 
was  no  motion  for  continuance  on  the  ground 
that  his  testimony  was  necessary  in  the  case. 

[3]  In  McCants  v.  Thompson,  supra,  we 
held  that  a  party  to  a  suit  will  not  be  per-- 
mitted  to  speculate  on  the  verdict  of  the 
Jury  and  '  afterwards  for  the  first  time  in 
hib  motion  for  a  new  trial  raise  the  ques- 
tion of  surprise. 

[4]  Where  the  record,  as  here,  makes  a 
prima  facie  showing  that  the  plaintiff  well 
knew  the  defense  to  be  offered  and  the  basis 
of  the  counterclaim  -  filed,  and  has  control 
of  the  testimony  which  might  be  used  to 
meet  the  defense  offered  and  the  counter- 
claim set  up,  he  cannot  successfully  urge 
such  unoffered  testimony  as  newly  discovered 
evidence  on  a  motion  for  new  trial,  with«at 
fi  satisfactory  showing  of  the  reason  for 
failure  to  produce  such  testimony  at  the 
trial,  and  reasonable  diligence  will  not,  un- 
der such  drctimstances,  be  presumed.  Esk- 
ridge y.  Taylor,  supra ;  City  of  Ada  v.  Smith, 
supra ;  McCants  v.  Thompson,  supra ;  Hobbs 
V.  Smith,  supra. 

For  the  reasons  stated,  the  appeal  is  dis- 
missed. 

RAINEY,  C.  J.,  HARRISON,  V.  C.  J.,  and 

PITCHFORD,    JOHNSON,    and    McNBILL, 
JJ.,  concur. 
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RENNIE  V.  RED  STAR  OIL  CO.  at  al. 
(No.  9684.) 

(Supreme  Conrt  of  Oklahoma.   May  4,  1920.) 

(SvUabu*  by  the  Conrt.) 

1.  Mlaes  and  minerals  4s>73— LaMee  l«  enti- 
tled to  poMeseion  to  extant  neoesaary  to  per- 
form  his  obligations. 

In  an  oil  and  gae  lease,  the  lessee  is  enti- 
tled to  the  possession  of  the  lands  so  leased 
to  the  extent  reasonably  necessary  to  perform 
the  obllgationa  imposed  on  the  lessee  by  the 
terms  of  the  lease. 

2.  MInea  and  mlaerala  «s>77,  78(7)— Cesaatioa 
of  operations  doea  not  of  Itself  show  an  abaa- 
donmeat;  lajnnctlon  against  lessor's  later- 
ference  with  lessee's  removal  of  Improve- 
ments held  warranted. 

Where  the  lessee  ceases  operations  under 
a  lease,  such  cesser  alone  is  not  sufficient  to 
establish  abandonment.  As  to  whether  or  not 
the  lessee  has  abandoned  the  premises  depends 
upon  all  the  circumstances  of  the  particular 
case.  It  the  lessor  acquiesces  in  the  cesser  of 
operations  or  fails  to  act  in  a  manner  indicat- 
ing he  considered  the  leased  premises  abandon- 
ed, he  may  be  restrained  from  interfering  with 
the  lessee  in  removing  casing,  pipes,  and  other 
■improvements  erected  by  the  lessee  upon  the 
premises,  where  the  lease  spedficaUy  givea  the 
lessee  the  right  to  remove  such'  casing,  pipea, 
and  other  improvements  at  any  time. 

(Additional  Byttahu*  by  Editorial  Btaff.) 

3.  Trial  «s»l56(3)— Befaadant'a  demurrer  to 
pialntlfPa  evidence  admits   Its  truth. 

A  demurrer  to  plaintiff's  evidence  admits 
the  truth  thereof,  and  all  reasonable  infer- 
ences to  be  drawn  therefrom. 

Error  from  Superior  Court,  Tulsa  County ; 
M.  A.  Breckenridge,  Judge. 

Action  for  Injunction  by  the  RM  Star  Oil 
Company  and  others  against  H.  O.  Rennle. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Samuel  A.  Boorstln  and  O.  R.  Thurwell, 
both  of  Tulsa  (Carl  M.  'Beren,  of  Tulaa,  of 
counsel),  for  plaintiff  in  error. 

H.  B.  Maran  ana  K.  A.  Reynolds,  botb  of 
Tulsa,  for  defendants  in  error. 

PITCHFORD,  J.  The  defendant  in  error 
was  lessee  in  an  oil  and  gas  lease  executed 
by  W.  E.  Cbastain  on  the  19th  day  of  July, 
1913,  the  lease  containing  the  following  pro- 
visions: 

"That  the  leaaor,  in  consideration  of  the 
sum  of  |1  in  hand  paid,  the  receipt  of  which 
ia  hereby  acknowledged,  and  the  payment  of 
the  sum  of  $5,000,  payable  as  hereinafter  stat 
ed,  and  of  the  covenants,  agreements,  stipula- 
tions, and  conditions  herein  contained,  does 
hereby  grant,  demise,  lease,  and  let  unto  the 
lessee  all  of  the  oil  and  gas  in  and  under  the 
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following  described  tract  of  land,  and  also  the 
said  tract  of  land,  for  the  purpose  and  ex- 
clusive right  of  entering  upon  and  operating 
thereon  and  removing  therefrom  said  oil  and 
gas,  with  the  right  to  use  oil,  gas,  and  water 
therefrom  and  all  rights  and  privileges  neces- 
sary or  convenient  for  such  operations;  also 
the  right  to  remove  at  any  ^ime  all  property, 
pipes,  and  improvements  placed  or  erected  in 
or  upon  said  land  by  the  lessee;  said  land 
being  all  of  that  certain  tract  of  land  situate 
in  Tulsa  county,  Okl." 

It  was  further  provided  that — 

"The  lessee  agrees  and  binds  himself  to  forth- 
with commence  drilling  operations  upon  said 
premises,  and,  unless  delayed  by  court  pro- 
ceedings or  the  act  of  God,  to  complete  on  said 
premises  within  90  days  from  the  date  hereof 
a  test  for  oil  or  gas  to  a  depth  of  1,500  feet, 
unless  oil  or  gas  is  found  at  a  lesser  depth 
in  paying  quantities,  and  to  complete  a  sec- 
ond test  to  said  depth  within  120  days  and 
a  tliird  test  to  said  depth  within  180  days,  un- 
less oil  or  gas  is  found  in  paying  quantities  at 
a  lesser  depth. 

"It  is  agreed  that  in  the  event  oil  or  gas  is 
found'  on  said  land  in  paying  quantities,  de- 
veloped as  aforesaid,  that  the  balance  of  the 
consideration  named  in  this  contract  in  the  sum 
of  $5^000  may  be  paid  by  the  lessee  to  the  les- 
sor In  one-half  of  the  gross  oil  or  gas  less 
royalty;  proper  division  orders  to  be  executed 
and  suitable  books  to  be  kept  by  the  lessee,  so 
as  to  disclose  the  amount  of  oil  or  gas  sold 
from   the  said  premises. 

"It  is  agreed  that  if  the  lessee  shall  fall  to 
driU  the  three  test  wells  above  described  within 
the  time  aforesaid,  unless  delayed  by  court 
proceedings  or  the  act  of  God,  or  shall  fail  to 
diligently  drill  said  wells  when  the  excusable 
cause  of  delay  shall  end,  this  lease  shall  ter- 
minate and  the  consideration  of  $6,000  shall 
become  immediately  due  and  payable  and  shall 
draw  interest  from  the  date  the  same  becomes 
due  at  the  rate  of  10  per  cent  per  annum  un- 
til paid.  Completion  of  said  three  wells  and, 
payment  of  said  bonus  shall  of  itself  give  foU 
force  and  effect  to  this  instrument. 

"It  is  agreed  that  the  drilling  period  of  180 
days  above  set  forth  shall  be  extended  in  the 
eyent  the  lessee  is  delayed  in  drilling  said  prem- 
ises on  account  of  court  proceedings  or  act  of 
God." 

It  appears  that  tbe  lessee  entered  into  pos- 
session of  the  lands  described  in  tbe  lease 
and  drilled  tbe  tbree  wells  within  tbe  speci- 
fied time.  The  wells  produced  a  small  quan- 
tity of  oil  for  a  time,  but  did  not  prove  prof- 
itable, and  the  lessee  ceased  operations. 
The  total  amount  expended  in  developing  the 
lease  was  approximately  $15,000.  Some  time 
thereafter  the  buildings  erected  by  the  lessee 
upon  the  leased  premises,  together  with  the 
tanks,  were  destroyed  by  Are. 

A  short  time  prior  to  the  institution  of 
this  action  the  lessor  sold  the  land  covered 
by  the  lease  to  plaintiff  in  error.  After  the 
purchase  of  the  lands  by  plaintiff  in  error  tbe 
lessee  arranged  to  draw  the  casings  and  ro- 
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move  the  ptpea  and  other  Improvements  plac- 
ed on  the  land  by  the  lessee,  but  when  it 
was  sought  to  go  upon  the  land  for  this  pur- 
pose It  Is  averred  that  the  plaintiff  in  error 
by  force  excluded  the  lessee  from  the  prem- 
ises, and  further  threatened  to  take  the  lives 
of  any  persons  who  might,  on  behalf  of  the 
lessee,  go  upon  the  premises  for  the  purpose  j 
of  removing  said  property  therefrom.  There- 1 
upon  the  lessee  flled  in  the  superior  court  of  j 
Tulsa  county  its  petition  praying  that  the 
plaintiff  in  error  he  restrained  from  Inter- 
fering with  the  lessee,  its  servants,  and 
agents  going  upon  said  premises  and  remov- 
ing therefrom  such  of  the  property  of  the 
lessee  as  was  then  upon  said  premises. 
Thereafter  the  cause  came  on  to  be  beard, 
the  court  heard  the  testimony  of  witnesses 
and  rendered  Judgment  in  favor  of  the  les- 
see as  prayed  for,  from  which  judgment 
plaintiff  in  error  appeals. 

[1,2]  The  errors  complained  of  for  rever- 
sal of  the  judgment  of  the  lower  court  may 
be  summarized  under  the  following  heads: 
First,  that  the  petition  was  not  verified  ac- 
cording to  law;  second,  that  the  lessee  had 
a  plain  and  adequate  remedy  at  law;  third, 
that  the  court  erred  In  not  sustaining  tlie 
demurrer  to  the  evidence. 

Section  4868,  Bev.  Laws  of  Oklahoma,  pro- 
vides: 

"The  injunction  may  be  granted  at  the  time 
of  commencing  the  action,  or  any  time  after- 
wards, before  judgment  by  the  district  court, 
or  the  judge  thereof,  or,  in  bis  absence  from 
the  county,  or  disqualification  by  the  county 
judge,  upon  its  appearing  satisfactorily  to  the 
court  or  judge,  by  the  affidavit  of  the  plaintiff 
or  his  agent,  that  the  plaintifE  is  entitled 
thereto." 

The  petition  filed  by  the  lessee  herein  was 
verified  by  H-.  B.  Martin,  an  attorney,  on  in- 

'  formation  and  belief.  It  was  decided  in  Gal- 
breatb  Gas  Co.  v.  Lindsay,  35  Okl.  235,  129 
Pac.  45,  that  a  petition  verified  on  informa- 
tion and  belief  was  insufficient,  that  is,  insuf- 
ficient to  Justify  the  court  to  grant  an  in- 
junction upon  a  petition  so  verified  alone. 
In  the  instant  case  the  injunction  was  not 

'  granted  until  after  the  court  had  heard  the 
testimony  of  witnesses.  In  the  evidence  giv- 
en by  the  attorney  who  verified  the  petition 
all  the  facts  set  out  in  the  petition  are  tes- 
tified to  by  him  as  within  his  personal  knowl- 
edge; The  injunction  was  not  granted  alone 
upon  the  petition,  but,  in  addition  thereto, 
upon  the  testimony  of  witnesses  in  support 
of  the  statements  therein  set  forth.  The  trial 
court  would  not  have  been  Justified  in  grant- 
ing the  order  upon  the  petition  alone,  the 
verification  not  being  as  required,  and  we 
presume  in  ttie  absence  of  the  oral  evidence 
the  order  would  have  been  denied.  It  is 
strenuously  contended  that  the  lessee  was 
not  entitled  to  injunctive  relief;  that  the 
remedy,  it  any,  was  by  an  action  in  replevin ; 


in  other  words,  that  the  lessee  had  a  plain 
and  adequate  remedy  at  law. 

In  considering  tills  contention,  we  sliould 
inquire  as  to  the  rights  of  the  lessee  under 
the  terms  of  the  lease.  Under  an  oil  and 
gas  lease  the  possession  of  the  leased  prem- 
ises by  the  lessor,  and  lessee  is  wliat  might 
be  termed  a  concurrent  possession ;  that  is  to 
say,  the  lessee  is  entitled  to  enter  upon  the 
land  leased  and  entitled  to  the  possession  of 
such  parts  and  portions  thereof  necessary 
for  developing  the  premises  for  oil  and  gas 
under  the  terms  of  the  lease  and  to  do  the 
things  necessary  to  make  the  operation  suc- 
cessful. 

In  Brennaa  v.  Hunter,  172  Pac  49,  the 
court  said: 

"The  lease  from  Hill  to  Hunter  and  asso- 
dateg  conferred  on  the  lessee  the  right  to  go 
on  the  premises  and  search  for  oQ  within  the 
initial  period,  and  to  commence  operations 
within  that  period,  and  continue  the  same  un- 
til it  was  determined  whether  the  premises 
were  barren,  or  oil  or  gas,  or  either  of  them, 
were  found  thereon  in  paying  qnantities,  and 
while  the  lessee  acquires  no  vested  estate  in 
the  premises  prior  to  the  discovery  of  oil  or 
gas,  yet  they  had  the  right  to  the  possession 
of  the  land  to  the  extent  reasonably  necessary 
to  perform  the  obligations  imposed  upon  them' 
by  the  terms  of  the  lease." 

To  the  same  effect  see  Thornton  on  Oil  & 
Gas,  vol.  1,  i  110 ;  Westmoreland  Gas  Co.  v. 
De  Witt,  130  Pa.  235,  18  Atl.  724,  5  L.  B.  A, 
731;  Greensboro  Nt  Gas.  Co.  v.  Fayette 
County  Gas  Co.,  200  Pa.  388,  40  Atl.  768; 
Galbreath  v.  McLane,  61  Okl.  754,  152  Pac. 
355;  Pulaski  Oil  Co.  v.  Conner,  102  Pac.  464, 
L.  R.  A.  19170,  1190. 

In  the  instant  case  it  appears  that  the  les- 
see went  in  possession  of  the  leased  premises 
In  so  far  as  was  necessary  for  the  purposes 
of  the  lease ;  wells  were  drilled  and  incased, 
pipes  were  laid,  tanks  were  erected,  and  the 
wells  operated  for  some  time.  Quite  a  large 
sum  of  money  was  exi)ended  by  the  lessee  in 
developing  the  premises.  While  the  opera- 
tions bad  ceased  for  some  time  before  the 
lessee  sought  to  remove  the  property  involv- 
ed from  the  premises,  Its  right  to  do  so  had 
at  no  time  been  questioned  by  the  lessor ;  in 
fact,  we  find  negotiations  taking  place  be- 
tween the  lessor  and  lessee  as  to  a  settlement 
and  a  threat  upon  the  part  of  the  lessor  to 
bring  an  action  to  cancel  the  lefise. 

[3]  Tliere  is  no  denial  that  the  title  or  the 
right  of  possession  to  the  property  sought  to 
be  removed  from  the  premises  was  In  the 
lessee.  The  demurrer  admits  the  truth  of 
the  evidence  offered  by  the  lessee  and  all  rea- 
sonable inferences  to  bo  drawn  therefrom. 
Sartain  v.  Walker,  CO  Okl.  258,  159  Pac. 
1096;  Rose  v.  Woldert  Grocery  Co.,  54  Okl. 
56C,  154  Pac.  531. 

No  effort  was  made  to  show  that  the  lessor 
or  the  plaintiff  in  error,  prior  to  the  time  the 
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lessee  sought  to  remove  tlie  property,  from 
the  leased  premises,  was  holding  the  property 
adversely  to  the  lessee  or  denying  the  right 
of  the  lessee  to  enter  and  remove  the  same. 
So  far  as  the  record  discloses,  the  lessee  was 
constructively  In  possession  of  all  the  prop- 
erty sought  to  be  removed,  and  being  In  the 
constructive  possession  at  the  time,  under 
the  terms  of  the  lease,  neither  the  lessor  nor 
tie  plaintiff  In  error  was  justified  in  at- 
tempting to  exclude  the  servants  and  agents 
of  the  lessee  from  the  premises  for  the  pur- 
pooe  of  remo-«ng  the  property  therefrom. 
Had  the  plaintiff  in  error  made  it  to  appear 
that  he  was  entitled  to  the  property,  or  the 
right  to  possession,  or  that  the  lessee  had 
abandoned  the  premises,  Or  any  facts  show- 
ing that  the  lessee  was  not  entitled  to  the 
possession  thereof,  we  presume  undor  that 
showing  the  Injunction  would  not  have  been 
granted]  in  other  words,  that  the  trial  court 
would  have  decided  that  the  lessee  was  not 
entitled  to  Injunctive  relief  for  the  reason 
that  the  law  provided  a  full  and  complete 
remedy. 

We  have  carefully  examined  the  evidence 
introduced  at  the  trial,  and  conclude  that  the 
lower  court  committed  no  error  in  granting 
the  relief  prayed  for. 

OWEN,  C.  J.,  and  McNEIL,  HIGGINS,  and 
BAILET,  JJ.,  concur. 


ALAMO   NAT.  BANK  OF  SAN  ANTONIO  V. 

DAWSON  PRODUCE  CO.  et  aL 

(No.  9656.) 

(Supreme  Coort  of  Oklahoma.    April  27,  1920. 
Rehearing  Denied  May  25,  1020.) 

(BvUabut  by  the  Court.) 

t.  Bills  aad  HOtM  «s»396— Bank  glvlag  drawer 
of  bill  of  exchange  credit  on  his  deposit  t< 
not  holder  for  value^  nnlest  depoeit  !•  checked 
out 

Where  a  bank  parcbasee  a  bill  of  exchange 
from  the  drawer  before  maturity,  and  gives  the 
drawer  credit  on  bis  deposit  account  in  the, 
bank  for  the  face  value  of  the  bill,  such  trans- 
action only  creates  the  relation  of  debtor  and 
creditor,  and  does  not  constitute  the  bank  a  pur- 
chaser or  bolder  for  value;  but  if  the  deposit 
is  drawn  or  checked  out  before  the  bill  is 
accepted,  the  bank  then  becomes  a  purchaser 
for  value. 

2.  Bills   and   notes     <S=9356,  538(2)   —   Bank 
merely  crediting  proceeds  of  bill  of  exchange 
not  a  purchaser  for  value;  question  of  owner- 
ship of  bill  of  exchange  rather  than  agency 
for  oolleotion  held  for  Jnry. 
In  order  to  establish  the  fact  that  a  bank 
which  is  tbe  payee  in  a  bill  of  exchange  is  not 
a   purchaser  for  value,  it  is  not  sufficient   to 
•liow  that  when  the  bank  took  tbe  biU  it  eimply 
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gave  the  drawer  credit  on  liis  deposit  account 
for  the  face  value  of  tbe  bill,  and  where  it  is 
alleged  by  the  payor  that  the  bank  was  not  the 
owner,  but  acted  as  the  agent  of  the  drawer 
in  making  the  collection,  tbe  question  of  own- 
ership is  a  question  of  fact,  to  be  submitted  to 
the  jury,  and  not  one  of  law  for  the  court. 

3.  Appeal   and   error  <e=>IOOI(l)    —   Verdict 
supported  by  some  evidence  will  not  be  dis- 
turbed In  the  absence  of  prejudice. 
In  a  civil  action,  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tending 
to   support   the   verdict   of   the   jury,   and  no 
prejudicial   errors   of   law   are   shown  in   the 
instructions  of  the  court,  or  its  ruling  on  law 
questions  presented  during  the  trial,  the  verdict 
of  tbe  jury  will  not  be  disturbed  on  appeal. 

Error  from  District  Court,  Oklahoma 
County ;  John  W.  Hayson,  Judge. 

Action  by  the  Dawson  troduce  Company 
against  the  Alamo  National  Bank  of  San 
Antonio,  Tex.,  and"  others,  with  garnishment 
against  the  Farmers'  National  Bank,  which 
answered,  remitting  funds,  whereupon  the 
Alamo  National  Bank  filed  a  plea  claiming 
ownership.  Verdict  for  plaintiff,  Dawson 
Produce  Company,  motions  for  a  new  trial, 
for  judgment  non  obstante  veredicto,  and 
for  a  discharge  of  the  garnishment  overruled, 
and  the  Alamo  National  Bank,  interpleader, 
hrlngs  error.     Affirmed. 

C.  A.  Davies,  of  San  Antonio,  Tex.,  and 
Wilson,  Tomerlln  &  Threlkeld,  of  Oklahoma 
City,  for  plaintiff  in  error. 

Shirk,  Daimer  &  Fowler,  of  Oklahoma 
City,  for  defendant  in  error. 

JOHNSON,  J.  In  April,  1917,  Dawaon 
Produce'  0>mpany,  pursuant  to  certain  tele- 
grams, purchased  a  carload  of  strawberries 
from  Flory  &  Albers,  of  San  Antonio,  Tex. 
The  shipment'  was  made  open.  That  is  to 
say,  it  was  not  required  ttiat  the  Dawson 
Produce  Company  should  pay  the  draft  for 
the  purchase  price  before  recelvlug  the'gooda 
from  the  carrier.  Prior  to  making  the  ship- 
ment, however,  the  Farmers'  National  Bank 
wired  the  Alamo  National  Bank,  guarantee- 
ing payment  of  draft  as  follows: 

"We  will  pay  draft  on  Dawson  Produce  Com- 
pany for  car  of  strawberries  at  two  dollars 
sixty-five  cents  per  crate. 

"B'armers'  National  Bank." 

The  car  arrived  in  Oklahoma  City  on  or 
at)out  April  7th  or  9th,  and  was  rec^ved  by 
Dawson  Produce  Company  on  or  about  that 
date.  Several  days  after  receiving  the  straw- 
berries, Dawson  Produce  Company  paid  the 
Farmers'  National  Bank  the  amount  of  the 
draft,  and  received  the  draft  from  that  bank, 
and  have  ever  afterwards  retained  posses- 
sion thereof.  The  draft  was  paid  on  April 
13th.    Thereafter,  and  before  the  Farmers' 
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National  Bank  could  remit  the  proceeds  to 
thfe  Alamo  National  Bank,  from  whom  it 
had  received  the  draft,  Dawson  Produce 
Ck>mpany  brought  a  suit  In  the  district  court 
ot  Oklahoma  county  against  Flory  &  Albers, 
the  Alamo  National  Bank  et  al.  A  garnish- 
ment affidavit  was  filed,  alleging  that  the 
defendants  were  Indebted  to  the  plaintiff  in 
the  amount  of  $1,378,  and  that  the  Farmers' 
National  Bank  had  money  in  its  possession 
belonging  to  the  defendants.  The  Farmers' 
National  Bank  filed  a  garnishee's  answer, 
and  in  general  terms  stated  that  it  had  in  its 
possession  money  belonging  to  the  defendants 
in  the  sum  of  $2,098.80. 

None  of  the  defendants  named  in  the  pe- 
tition entered  any  appearance  in  this  case, 
exc^t  the  Alamo  National  Bank,  who  filed 
an  answer,  denying  that  it  ever  entered  Into 
any  kind  of  a  contract  with  plaintiff  for  the 
sale  of  the  carload  of  strawberries. 

The  Alamo  National  Bank  also  filed  an 
interplea  in  the  case,  setting  up  that  It  was 
the  owner  of  the  money  gamisheed,  and  ask- 
ing Judgment  for  the  same. 

Dawson  Produce  Company  filed  an  answer 
to  the  interplea,  denying^  the  allegations  of 
the  Alamo  National  Bank's  answer,  and  de- 
nying tlmt  the  said  bank  purchased  the  draft, 
and  alleged  that  it  was  not  the  holder  there- 
of for  value  in  good  faith,  but  in  the  collec- 
tion of  same  acted  on  behalf  of  its  codefend- 
ants,  Flory  &  Albers. 

At  the  trial  it  was  stipulated  that  the  Daw- 
son Produce  Company  did  not  ask  personal 
Judgment  against  the  Alamo  National  Bank, 
and  that  it  waived  any  claims  for  damages 
against  said  bank  by  reason  of  its  allegations 
in  the  petition,  and  that  the  <«ly  issue  la  the 
case  was  ownership  of  the  money '  in  the 
hands  of  the  Farmers'  National  Bank  gar- 
nishee. 

A  trial  was  had  to  a  jury  before  Hon.  John 
W.  Hayson,  judge,  and  a  verdict  was  render- 
ed In  favor  of  the  Dawson  Produce  Company. 
MotiodB  for  a  new  trial  and  for  Judgment 
non  obstante  veredicto  and  for  a  discharge 
of  the  garnishment  were  overruled  by  the 
court,  from  which  orders  and  rulings  the  in- 
terpleader excepted  and  filed  its  petition  in 
error  and  case-made  for  reversal  and  for 
judgment  in  this  court. 

[1-3]  As  we  have  seen,  the  only  parties  ap- 
pearing at  the  trial  was  the  Alamo  National 
Bank  and  the  Dawson  Produce  Company, 
and  by  stipulation  of  these  parties  the  only 
Issue  In  the  case  was  the  ownership  of  the 
money  In  the  hands  of  the  Farmers'  Nation- 
al Bank  garnishee. 

The  proof  In  support  of  the  allegations  in 
the  plea  of  intervention  consisted  of  the  depo- 
sition of  the  cashier  of  the  Alamo  National 
Bank  that  he  knew  nothing  with  respect  to 
the  contract  and  sale  between  Dawson  Prod- 
uce Company  and  Flory  &  Albers;  that  his 
bank  cashed  the  draft  drawn  In  accordance 


with  the  Instructions  of  Flory  &  Albers,  and 
that  the  amount  of  the  draft  belonged  to  his 
bank.  On  cross-examination  he  testified  fur- 
ther that  his  bank  had  no  understanding 
with  Flory  &  Albers  with  respect  to  thfe 
amount  of  the  draft  being  charged  to  their 
account  in  the  event  same  was  not  paid ; 
that  they  cashed  drafts  for  produce  for  a 
stranger  when  accompanied  by  a  bank  guar- 
anty ;  that  they  charged  back  the  amount  oa 
unpaid  drafts  In  Instances  where  the  same 
are  not  paid  by  the  drawee;  that  Flory  8c 
Albers  had  an  account  with  His  bank;  and 
that  he  regarded  the  firm  good  for  the 
amount  in  case  of  nonpayment  of  the  item. 

The  cashier  of  the  Farmers'  National  Bank 
was  next  called  by  plaintiff  in  error,  who 
testified  that  his  bank  sent  the  telegraphic 
guaranty  to  the  Alamo  National  Bank  at  the 
instance  of  Dawson  Produce  Company,  that 
the  draft  was  received  at  Oklahoma  City  on 
the  9th  day  of  April,  1917,  and  was  not  paid 
until  the  13th  day  of  AprU,  1917,  and  that 
the  express  receipt  was  attached  to  the 
draft.  On  cross-examination  he  testified  that 
the  draft  came  to  his  bank  for  collectlcni,  In- 
stead of  a  cash  item. 

The  next  witness  called  by  the  Interviener, 
Alamo  National  Bank,  was  the  Oklahoma 
City  agent  of  the  express  company,  who  tes- 
tified that  the  shipment  was  made  and  re- 
ceived open,  and  upon  arrival  delivered  to 
Dawson  Produce  Company,  and  from  bis  rec- 
ords gave  the  movements  of  the  car.  With 
this  testimony  the  Alamo  National  Bank 
rested. 

The  Dawson  Produce  Company  proceeded 
then  with  evidence  in  support  of  the  allega- 
tions contained  in  Its  answer  to  the  plea  of 
the  intervention  of  the  plaintiff  in  error,  and 
first  offered  the  deposition  of  Mr.  Flory,  of 
Flory  &  Albers. 

Mr.  Flory  testified,  with  respect  to  the 
contract  and  shipment,  that  it  had  been  sued 
by  the  grower  of  the  strawberries  for  the 
price ;  that  his  firm  received  a  telegram  from 
the  Farmers'  National  Bank,  guaranteeing 
payment  of  the  draft  directed  to  them ;  that 
be  wired  purchaser  that  bank  guaranty 
should  be  given  plaintiff  in  error  by  an  Olcla- 
homa  City  bank;  that  his  firm  drew  the 
draft  on  payee,  Dawson  Produce  Company, 
obtained  the  credit  from  the  Alamo  National 
Bank,  and  bad  not,  at  the  time  of  the  taking 
of  the  deposition,  had  the  amount  changed  to 
his  firm's  account  On  cross-examination  be 
testified  that  before  he  issued  the  draft  he 
communicated  with  the  Alamo  National  Bank 
by  telephone,  and  learned  that  it  had  the 
bank  guaranty  from  the  Farmers'  National 
Bank;  that  he  then  issued  draft,  to  which 
was  attached  express  receipt ;  then  took  them 
to  the  Alamo  National  Bank,  and  received 
credit  for  the  amount  to  their  account;  that 
at  the  time  of  taking  of  the  deposition  the 
amount  of  the  draft  had  not  been  changed 
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back;  that  his  flnn  had  an  understanding 
with  the  Alamo  National  Bank  that  if  the 
money  should  be  held  up  at  Oklahoma  City 
their  account  would  be  charged  back;  that 
the  Alamo  National  Bank  was  assisting  his 
firm  in  having  this  m<»ey  released,  -but  In  the 
event  It  waa  not  released  the  bank  would 
not  lose,  but  Ms  Arm  would;  that  the  item 
was  not  charged  back  because  his  firm  had 
sufficient  funds  in  the  bank  to  cover  the 
amount  of  the  draft;  that  if  his  firm  did 
not  have  more  than  enough  to  take  care  of 
this  draft  the  bank  would  have  charged  tbe 
Item  back;  that  the  Alamo  National  Bank 
was  acting  as  agent  In  collecting  the  draft; 
that  their  account  was  credited  at  the  time  he 
took  the  draft  and  express  receipt  to  the 
bank  and  deposited  it,  which  was  probably 
the  same  day  the  Alamo  National  Bank  re- 
ceived  the  telegraphic  guaranty  from  the 
Farmers'  National  Bank;  that  the  account 
of  his  firm  was  credited  with  the  amount  of 
this  draft  by  the  Alamo  National  Bank  be- 
cause of  the  bank  guaranty,  that  it  deposited 
the  draft  and  express  receipt;  and  that  tbe 
shipment  was  made  opcte. 

Defendant  in  error  also  offered  the  testl- 
'  mony  of  the  general  manager  of  tbe  Dawson 
Produce  Ck>mpany,  who  testified  with  respect 
to  the  receipt  of  the  strawberries,  that  the 
draft  was  paid  under  protest.  With  this 
.  testimony  the  case  was  submitted  to  a  Jury, 
under  instruction  of  the  court,  and  a  general 
verdict  returned  in  favor  of  defendants  in 
error. 

To  the  refusal  of  the  court  to  grant  to  tbe 
Alamo  National  Bank  a  new  trial  on  its  mo' 
tlons, .  appeal  was  regularly  lodged  in  this 
court  Counsel  for  plaintiff  in  error  say  in 
their  brief: 

"The  court  shonld  have  granted  interpleader's 
motion  for  a  peremptory  iostructioti,  and  should 
have  entered  judgment,  awarding  the  money  in 
the  bands  of  tbe  garnishee  to  the  interpleader. 

"It  is  tbe  contention  of  the  plaintiff  in  error 
that  tbe  fact  that  the  Alamo  National  Bank 
credited  tbe  draft  in  qnestion  to  tbe  account 
of  Flory  &  Albers  as  a  cash  iteiA,  subject  to 
the  check  of  tbe  latter  after  it  bad  received 
telegram  from  the  Farmers'  National  Bank 
guaranteeing  payment  of  that  draft,  and  the 
fact  that  the  Dawson  Produce  Company  paid 
the  draft  to  the  Farmers'  National  Bank,  enti- 
tles the  Alamo  National  Bank  to  the  proceeds, 
notwithstanding  that  Flory  &  Albers  may  have 
intended  to  protect  tbe  Alamo  National  Bank 
in  the  event  that  tbe  draft  was  not  paid." 

We  cannot  agree  with  this  contention  of 
counsel.  The  Produce  Company  in  its  an- 
swer to  tbe  plea  of  intervention  of  the  bank 
alleged: 

"That  the  defendant  Alamo  National  Bank  at 
no  time  purchased  the  draft  and  express  re- 
ceipt named  and  set  out  in  said  interplea,  but 
at  all  times  handled  tbe  same  as  any  other 
exchange  passing  to  said  bank  by  its  customers, 
and  that  it  is  not  the  holder  thereof  for  value 
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in  good  faith,  but  in  the  collection  of  same  act- 
ed on  behalf  of  its  codefendauts,  Flory  & 
Albers." 

So  we  see  ownership  of  the  draft  was  made 
an  Issue  in  the  pleadings,  and  It  is  disclosed 
by  the  record  that  upon,  that  issue  tbe  testi- 
mony was  sharply  in  conflict. 

In  the  case  of  Morrison  &  Co.  v.  Farmers' 
&  Merchants'  Bank,  of  Los  Angeles,  Cal.,  9 
Okl.  697,  60  Pac.  273,  the  Supreme  Court  of 
the  Territory  of  Oklahoma,  announced  the 
rule  applicable  to  the  facts  of  this  case,  which 
has  been  followed  by  this  court  In  numerous 
cases,  and  is  thus  stated  In  the  syllabus  of 
the  Morrison  Case:' 

"5.  Defenses  available  between  the  acceptor 
and  drawe^  of  a  bill  of  exchange,  are  not  avail- 
able in  an  action  by  the  payee  against  tiie  ac- 
ceptor, if  tbe  payee  is  a  bona  fide  bolder  for 
value,  and  tbe  burden  of  overcoming  the  pre- 
sumption that  tbe  payee  is  not  a  bona  fide 
holder  for  value  is  on  the  acceptor,  who  seeks 
to  set  up  such  defenses  against  the  payee. 

"6.  Where  a  bank  purchases  a  bill  of  ex- 
change from  the  drawer  before  maturity,  and_ 
gives  the  drawer  credit  on  his  deposit  account' 
in  the  bank  for  tbe  face  value  of  the  bill, 
such  transaction  only  creates  the  relation  of 
debtor  and  creditor,  and  does  not  constitute  the 
bank  a  purchaser  or  bolder  for  value;  but  if  tbe 
deposit  is  drswn  or  checked  out  before  the 
bill  is  accepted,  the  bank  then  bec<jmes  a  pur- 
chaser for  value. 

"7.  In  order  to  establish  the  fact  that  a 
bank  which  is  the  payee  and  holder  of  a  bill  of 
exchange  is  not  a  purchaser  for  value,  it  is  not 
sufficient  to  show  that  when  the  bank  took  the 
bill  it  simply  gave  the  drawer  credit  on  his  de- 
posit account  for  the  face  value  of  the  bill,  and 
it  must  be  further  shown  that  tbe  amount  of  the 
deposit  at  that  time  bad  not  been  paid  •  •  • 
prior  to  acceptance  of  the  bilL"  Forbes  v.  Na- 
tional Bank  of  Enid,  21  Okl.  206,  95  Pac.  785; 
Wood  V.  Stickle  et  al.,  36  Okl.  592,  126  Pac. 
1082;  State  National  Bank  of  Oklahoma  City  v. 
Wood,  43  Okl.  251. 142  Pac.  1002;  Marsh  Mill  & 
Grain  Co.  v.  Guaranty  State  Bank  of  Ardmore, 
171  Pac.  1122,  I*  R.  A.  1918D,  704. 

Plaintiff  in  error's  remaining  assignments 
are: 

"(2)  The  court  erred  in  his  instruction  to  the 
Jury;  (3)  the  court  erred  in  refusing  to  give 
requested  instructions  to  tbe  jury;  (4)  the 
court  erred  in  not  discharging  garnishment." 

There  ia  no  merit  in  the  third  proposition. 
We  have  examined  the  instructions  refused, 
which  are  four  in  number,  and  all  of  which 
were,  in  effect,  a  peremptory  instruction  to 
find  for  the  plaintiff  in  error,  and  the  court 
did  not  err  in  refusing  the  same  for  the  rea- 
son that  an  Issue  of  fact  was  Joined,  upon 
which  the  testimony  was  sharply  in  conflict. 

We  have  likewise  examined  the  instruc- 
tions given,  and  are  of  the  opinion  that  the 
instructions  as  a  whole  fairly  submitted 
the  questions  of  law  applicable  to  the  facta 
and  the  sole  issue  as  to  the  ownership  of 
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Oie  money  In  tbe  hands  of  the  garnishee.  Un- 
der these  circumstances  It  la-  the  universal 
holding  of  this  court  that  the  verdict  of  the 
Jury  will  not  be  disturbed  on  appeal.  The 
judgment  Is  therefore  affirmed. 

OWEN,  O.  J.,  and  KANE,  RAINEY,  HAR- 
BISON, and  BAILEY,  JJ.,  concur. 


ROSE  V.  STALCUP,  County  Treasnrer. 
(No.  10924.) 

(Supreme  Court  of  Oklahoma.    June  1,  1920.) 

(Syaabu*  ly  the  Court.) 

Taxation  ®=> 1 8 1— Purchaser  of  surface  of  seg- 
regated Indian  land  held  properly  assessable 
In  tbe  following  year. 
On  the  28th  day  of  October.  1917,  pursu- 
ant to  the  Acts  of  Congress,  approved  Febrnaiy 
19,  1912  (3rStet  Li.  67),  as  amended  by  tbe 
Acts  of  Congress,  approved  August  24,  1912 
(37  Stat.  L.  518-631),  providing  for  tbe  sale 
of  tbe  surface  of  tbe  segregated  coal  and 
asphalt  lands  of  the  Choctaw  and  Chickasaw 
Tribes  of  Indians,  under  rules  and  regulations 
to  be  prescribed  by  the  Secretary  of  the  In- 
terior, R.  was  tbe  successful  bidder  for  certain 
tracts  of  land  offered  for  sale,  under  the  rules 
and  regulations  prescribed:  On  the  date  of  sale, 
25  per  cent,  of  the  amount  of  the  bid  for  the 
respective  tracts  was  paid,  and  within  15  days 
thereafter  the  balance  of  tbe  75  per  cent,  was 
paid  and  a  certificate  of  purchase  was  issued 
by  the  Superintendent  for  the  Five  Civilized 
Tribes,  wliich  certificate  entitled  the  purchaser 
to  the  immediate  possession  of  the  tracts  of 
land  so  purchased.  Held,  that  the  lands  were 
properly  placed  upon  the  assessment  rolls 
for  the  year  1918,  for  taxation,  notwithstanding 
the  patent  was  not  issued  until  some  time  after 
the  1st  of  January,  1918. 

Error  from  District  Ctourt,  Itaskell  County; 
El  F.  Lester,  Judge. 

Action  by  Sam  Rose  against  R.  B.  Stalcup, 
as  treasnrer  of  Haskell  County.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

E.  O.  Clark,  of  Stlgler,  for  plaintiff  in  error. 

Duke  Frederick,  Co.  Atty.,  and  Fred  H. 
Fannin,  both  of  Stigler,  for  defendant  In 
error. 

PITCHFORD,  J.  This  is  an  appeal  frota  a 
Judgment  of  the  district  court  of  Haskell 
county.  The  appeal  involves,  in  substance, 
the  following  facts :  On  the  2Sth  day  of  Octo- 
t>er,  1917,  Sam  Rose  purchased  at  a  public 
land  sale,  held  at  Stigler,  Okl.,  under  rules 
and  regulations  prescribed  by  the  Secretary 
of  tbe  Interior,  certain  segregated  lands  of 
the  Choctaw  and  Chickasaw  Indians,  situated 
in  Haskell  county,  Okl.,  paying  therefor,  on 


tbe  date  of  sale,  one-fourtb  Of  the  purdiase 
price,  and  the  balance  within  15  days  there- 
after, and  receiving  from  tlie  Superintendent 
for  tbe  Five  CUvllized  Tribes  a  final  receipt, 
for  tbe  final  payment  fbexeot,  this  final  re- 
ceipt being  designated  as  a  "certificate  of 
purchase."  Thereafter  the  county  assessor 
of  Haskell  county  placed  the  lands  so  pur- 
chased on  the  assessment  rolls  of  said  county 
for  the  year  1918,  at  the  amount  so  paid 
by  tbe  purchaser.  Tbe  purchaser  paid  tbe 
first  half  of  tbe  taxes  for  the  year  1918  un- 
der protest,  and  commenced  action  In  tbe  dis- 
trict court  of  Haskell  county  to  recover  tbe 
amount  so  paid.  Tbe  Judgment  of  tbe  dis- 
trict court  was  that  tbe  lands  so  purchased 
were  liable  for  taxes  for  the  year  1918. 

The  single  question  Involved  in  this  appeal 
is  wbetb»  tbe  surface  of  segregated  coal  and 
asphalt  lands,  upon  which  the  full  payment 
has  been  made  and  tbe  final  receipt  or  certif- 
icate of  purchase  has  been  Issued  to  tbe  pur- 
chaser prior  to  January  1,  1918,  was  sub- 
ject to  taxes  for  tbe  year  1918. 

Section  2,  art.  1,  c  107,  Session  Laws 
1915,  p.  142,  provides: 

"All  taxable  property  shall  be  listed  and  as- 
sessed each  year  at  its  fair  cash  value,  esti- 
mated at  the  price  it  would  bring  at  a  fair 
voluntary  sale,  in  tbe  name  of  the  owner  there- 
of on  the  first  day  of  January  of  each  year, 
as  soon  as  practicable  on  or  after  the  fifteenth 
day  of  January,  including  all  property  owned  on 
the  first  day  of  January  of  that  year.  •  •  * 
If  any  real  estate  shall  become  taxable  during 
the  time  between  the  period  for  asaeissing  real 
estate,  the  county  assessor  shall  assess  same  for 
taxation  and  place  the  same  upon  tbe  tax  rolls." 

This  was  tbe  statute  in  force  on  January 
1,  1918.  Was  plaintiff,  on  that  date,  tbe  own- 
er, within  tbe  meaning  of  this  statute,  of  tbe 
lands  Involved  In  this  action?  Tbe  cause 
was  submitted  to  the  trial  court  upon  an 
agreed  statement  of  facts,  the  fifth  paragraph 
of  the  same  being  as  follows: 

"That  thereafter,  under  and  pursuant  to 
said  Acts  of  Congress  and  said  rules  and  regu- 
lations prescribed  l)y  the  Secretary  of  the  In- 
terior, a  sale  of  the  surface  of  the  segregatPd 
coal  and  asphalt  lands,  including  the  landn 
described  in  plaintiff's  petition,  was  advertised 
to  be  held  at  Stigler,  in  Haskell  county,  state 
of  Oklahoma,  on  the  28th  day  of  October,  1917. 
That  the  plaintiff,  Sam  Rose,  and  the  persona 
from  whom  he  purchased  were  present  at  said 
sale,  and  were  the  highest  bidders  for  the  re- 
spective tracts  of  land  described  in  plaintifTs 
petition;  that  at  the  conclusion  of  the  bidding 
on  each  tract  of  land  at  said  sale  the  success- 
ful bidder  was  given  a  statement,  a  blank  copy 
of  which  is  hereto  attached,  marked  'Exhibit  B,' 
and  made  a  part  of  tiiis  agreed  statement  of 
facts.  That,  thereafter  aad  on  the  same  day 
the  successful  bidder  presented  himself  accord- 
ing to  custom  to  a  representative  of  the  cashier 
of  the  Commissioner  for  the  Five  Civilized 
Tribes,  and  deposited  25  per  cent,  of  the  amount 
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ot  the  bid  for  the  respective  tracts  of  land  and 
received  theref<Hr  a  receipt,  a  copy  of  which  is 
hereto  attached,  marked  'Exhibit  G,'  and  made 
a  part  of  this  agreed  statement  of  facts.  That 
within  15  days  from  that  date  the  plaintiff  and 
the  persons  from  whom  he  purchased  the  lands 
described  in  the  petition  deposited  the  balance 
of  the  75  per  cent,  of  his  bid  upon  said  land, 
and  received  therefor  a  receipt  for  filial  pay- 
ment, a  blank  copy  of  which  receipt  ia  hereto 
attached,  marked  'Exhibit  D,'  and  made  a  part 
of  this  agreed  statement  of  facts." 

While  the  rules  and  regulations  8o  pre- 
scribed reserved  the  right  to  reject  any  and 
all  bids, -there  was  a  further  provision  that 
Immediately  after  any  sale,  schedules  of  the 
successful  bidders  should  be  prepared  and 
submitted  to  tbe  Secretary  of  the  Interior,  or 
such  officer  as  he  might  designate  for  consid- 
eration and  approval,  such  approval  to  be  sub- 
ject to  the  condition  that  the  Secretary  of 
the  Interior  might  by  formal  order  set  aside 
and  vacate  any  pr(^K>sed  sale  for  failure  of 
the  prospective  purchaser  to  pay  any  part 
of  the  purchase  price  or  the  Interest  thereon 
when  the  same  becomes  due,  or  for  any  other 
good  reason.  Also,  in  such  case,  by  formal 
order,  to  forfeit  to  the  Choctaw  and  Chicka- 
saw Nations  any  and  all  of  the  purchase 
money  paid  as  a  guaranty  of  good  faith.  As 
we  understand  the  regulations  prescribed,  the 
authority  was  given  to  the  Superintendent 
for  the  Five  Civilized  Tribes  to  approve  the 
sale,  and  by  reference  to  "Exhibit  D,"  we 
find  the  same  is  designated  as  "Certificate  of 
Purchase,  Surfoce  of  Segregated  Coal  and 
Asphalt  Lands."  In  this  e.^hlblt  we  find  that 
the  purchaser  is  entitled  to  the  Immediate  use 
and  possession  of  the  surface  of  the  lands 
purchased,  but  that  no  drilling  or  mining  for 
minerals  thereon,  Including  oil  and  gas,  shall 
be  permitted,  nor  merchantable  timber  there- 
on disposed  of,  or  any  stone  or  sand  removed 
therefrom  until  the  full  purchase  price  has 
been  paid. 

It  Is  the  contention  ct  the  purchaser  that 
the  sales  were  not  apiw'oved  by  the  Secretary 
of  the  Interior  until  some  time  in  February, 
1918,  and  that  no  certificate  of  purchase  was 
ever  issued  by  the  Secretary  of  the  Interior. 
The  failure  of  the  Secretary  of  the  Interior 
to  Issue  the  certificates  of  purchase  convinces 
us  that  the  Superintendent  for  the  Five  Civil- 
ized Tribes  was  the  officer  designated  to  ap- 
prove the  sale;  consequently,  there  was  no 
necessity  for  a  certificate  to  be  issued  by  the 
Secretary  of  the  Interior. 

The  purchaser  had  fully  performed  every 
requirement  to  entitle  him  to  a  patent  prior 
to  the  1st  day  of  January,  1918,  while  the 
patent  was  not  Issued  until  after  the  4th  day 
of  February,  1918,  but  when  the  same  was 
finally  issued,  it  related  back  to  the  date  of 
the  original  purchase. 

Section  21  of  the  rules  and  regulations  pre- 
scribed by  the  Secretary  of  the  Interior  pro- 
vides: 


"As  soon  as  full  payment  is  made  for  any 
tract  of  the  land  purchased  under  these  reg- 
ulations, a  deeJ  shall  be  issued,  conveying  said 
land  to  the  purchaser  without  any  reservations, 
except  in  the  case  of  the  segregated  coal  and 
asphalt  land  where  the  coal  and  asphalt  are 
reserved." 

InSTCyc.  792,  Itlssaid: 

"While  ordinarily  the  owner  of  property  for 
the  purpose  of  taxation  is  the  person  having 
the  legal  title  or  estate,  an  equitable  estate 
or  interest  in  land  is  subject  to  taxation,  if 
within  the  terms  of  the  statute  imposing  the 
tax.    •    *    •» 

The  lands  in  controversy  were  entered  upon 
the  tax  rolls  at  the  exact  amount  paid  by 
the  purchaser.  Either  the  money  then  in  pos- 
session of  the  government  was  held  in  trust 
for  the  purchaser  and  liable  to  be  assessed  for 
taxes,  or  the  purchaser  was  entitled  to  a 
patent  In  other  words,  on  the  1st  day  of 
January,  the  purchaser  had  complied  fully 
with  every  requirement  to  entitle  him  to  a 
patent ;  that  is,  the  f uU  purchase  price  had 
been  paid,  possession  of  the  lands  had  been 
taken  by  the  purchaser,  or  he  was  entitled 
to  the  possession. 

The  rule  is  more  fully  stated  fn  Copp  v. 
State,  69  W.  Va.  439,  71  S.  E.  680,  35  L.  K.  A. 
(N.  S.)  670,  as  follows: 

"The  general  rule  obtaining  as  to  the  right  of 
a  state  to  tax  property  which  has  been  granted 
or  sold  by  the  United  States  government,  and 
the  title  thereto  or  a  lien  -thereon  retained  in 
favor  of.  the  public,  has  been  well  stated  by 
Mr.  Justice  Elliott,  in  State  v.  Itasca  Lumber 
Co.,  100  Minn.  356,  111  N.  W.  276,  as  follows: 
'Usually  the  possession  of  the  legal  title  by  the 
United  States  government  determines  both  the 
fact  and.  the  right  of  ownership.  With  re- 
spect to  the  public  domain,  there  is  one  ex- 
ception to  this  general  rule,  which  is  as  well 
settled  as  the  rule  itself.  When  Congress  has 
prescribed  the  conditions  upon  which  portions 
of  that  domain  may  be  alienated,  and  provided 
that,  upon  the  performance  of  the  conditions, 
the  United  States  shall  issue  a  patent  to  the 
purchaser,  and  all  the  conditions  are  complied 
with,  it  only  remains  for  the  United  States 
to  issue  the  patent,  and  in  the  me'antime  it  holds 
the  legal  title  in  trust  for  the  purchaser.  When 
the  government  has  no  longer  any  right  or  in- 
terest in  the  property  which  would  justify  it  in 
withholding  the  patent,  and  the  purchaser  is  in 
possession,  the  latter  will  be  treated  as  the 
beneficial  owner.  This  exception  rests  upon  the 
principle  that  he  who  has  the' right  to  property 
and  is  not  excluded  from  its  enjoyment,  shall 
not  be  permitted  to  use  the  legal  title  of  tbe 
government  to  escape  his  just  share  of  taxa- 
tion. But  before  the  land  can  be  taxed  by 
the  state  as  the  property  of  the  beneficial 
owner,  a  perfect  equitable  title  must  be  vested, 
and  the  consideration  fully  paid  to  the  United 
States.' "  ♦ 

Continuing  on  the  following  page  is  cited 
Cass  County  v.  Morrison,  28  Minn.  257,  0 
N.  W.  761,  the  controversy  there  being  as  to 
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the  taxability  of  certain  lands  embraced 
within  a  grant  made  by  the  United  States  to 
tliie  Northern  Pacific  Railroad  Company,  and 
subsequently  sold  by  the  railroad  to  the  de- 
fendant. In  holding  that  the  lands  were  tax- 
able, in  the  hands  of  the  defendant,  notwith- 
standing no  patent  bad  ever  issued  therefor, 
Berry,  J.,  said: 

"From  the  concesBions  of  the  parties,  it  ap- 
pears that,  except  as  respects  the  payment  of 
the  cost  mentioned,  everything  has  been  done 
required  by  the  terms  of  the  grant  to  entitle 
the  company  to  a  complete,  perfect,  and  abso- 
lute title  in  fee  to  the  lands  in  controversy,  and 
to  entitle  it  to  receive  the  proper  evidence  of 
such  title  from  the  United  States.  In  otlier 
words,  the  company  has  earned  and  paid  for 
the  lands  by  complying  with  the  conditions  of 
the  grant,  and  if  a  formal  conveyance  be  nec- 
essary to  vest  it  with  the  legal  title,  it  is,  never- 
theless, in  the  fullest  sense,  the  equitable  owner 
of  the  land,  and  the  legal  title  is  held  by  the 
United  States  as  a  naked  trustee  solely  and 
simply  for  the  company's  use  and  benefit.  This 
is  so,  irrespective  of  any  notion  of  the  grant 
in  prffisenti  and  its  effect  in  conferring  title  in 
praesenti. 

"Nor  does  the  fact  that  the  issuance  of  the 
patent  is  delayed  by  the  government  after 
the  purchaser  has  entered  on  the  land,  for 
the  purpose  of  making  an  investigation  concern- 
ing the  entry,  exempt  the  land  from  taxation, 
especially  when,  at  the  time  of  the  investigation, 
the  equitable  title  is  in  the  purchaser,  and  the 
patent  finally  issues  upon  the  original  purchase 
and  entry." 

In  Morris  et  aL  v.  Board  of  Commissioners 
of  Love  County,  177  Pac.  900,  the  syllabus 
reads: 

"Where  nontaxable  Indian  lands  become  tax- 
able on  alienation,  a  vendee,  who  takes  pos- 
session of  such  lands  under  an  executory  con- 
tract of  sale,  has  the  equitable  title  thereto  and 
is  the  owner  thereof  for  the  purpose  of  taxa- 
tion." 

In  Wheeler  y.  Merriman,  30  Minn.  379,  15 
N.  W.  667,  we  have  the  following: 

"The  facts  disclosed  by  the  record  are  these: 
One  White  purchased  the  land  of  the  United 
States  on  the  2d  of  October,  1867,  by  locating 
upon  it  a  military  bounty  land  warrant  The 
issue  of  a  patent  upon  this  location  was  sus- 
pended on  account  of  a  caveat  being  filed  in 
the  General  Land  Office  against  the  warrant  by 
the  owner  thereof,  on  the  ground  that  the  as- 
signment was  forged,  and  on  that  ground  the 
warrant  was  canceled  in  November,  1864. 
*  *  *  The  plaintiff,  who  was  the  grantee  of 
White,  the  locator,  in  July,  1880,  paid  to  the 
United  States  $lCiO  in,  lieu  of  the  canceled 
warrant,  and,  the  substitution  being  thus  made, 
a  patent  issued  to  White  upon  his  original  lo- 
cation of  October  2,  1857.  Had  this  location 
been  canceled  and  the  land  reverted  to  the  Unit- 
ed States  and  by  them  been  sold  to  another  pur- 
chaser, an  entirely  different  question  would  have 
arisen.  But  in  this  case  the  location  was  never 
canceled,  but  merely  the  issue  of  a  patent  sus- 
pended ontil  the  substitution  was  made,  the 


money  being  substitnted  for  the  vnurrant  and 
relating  back  to  the  original  location.  •  *  • 
It  is  well  settled  that  land  purchased  of  th« 
United  States  and  paid  for,  though  not  pat- 
ented. Is  subject  for  taxation.  •  •  •  The  en- 
try was  finally  approved,  and  the  patent  when 
issued,  related  back  to  the  original  location." 

In  Wltherspoon  t.  Duncan,  21  Ark.  240^ 
appeal  to  the  Supreme  Court  of  the  United 
States,  reported  In  4  Wall.  210, 18  L.  Ed.  339, 
Mr.  Justice  Davis  said : 

"It  does  not  appear  from  the  record  why 
the  patent  was  so  long  delayed;  but  the  claim 
was  finally  approved  on  the  original  proofs,  and 
the  patent,  when  issued,  related  back  to  the 
original  entry.  The  lands  were  tberefore  under 
the  laws  of  the  state  properly  chargeable  with 
taxes  from  the  date  of  the  first  entry.    •    •    •  " 

In  Bowls  V.  Oklahoma  City  et  al.,  24  OkL 
579,  104  Pac.  902,  24  L.  R.  A.  (N.  S.)- 1299, 
by  an  act  6f  Congress,  the  United  States  grant- 
ed to  Oklahoma  City  a  tract  of  land  for  the 
benefit  and  use  of  the  city's  free  schools.  The 
act  provided  for  the  platting  of  the  land,  and 
that  when  a  sale  thereof  had  been  made  and 
purchase  money  all  paid,  patents  should 
issue.  On  December  24, 1894,  Bowls  and  the 
city  entered  Into  a  contract  of  sale  for  some 
of  the  land,  and,  pursuant  to  the  agreement. 
Bowls  paid  125,  and  agreed  to  pay  the  sum 
of  $32,  therecm  before  one  year  from  said 
date,  and  the  further  sum  of  $75  on  or  before 
December  24,  1912.    It  was  there  held  that— 

"A  vendee  of  realty  in  possession  under  an 
executory  contract  of  sale  at  the  date  of  the 
assessment  is  the  real  owner  for  the  purpose 
of  taxation,  and  that  too,  whether  prior  to 
said  sale  the  same  was  subject  to  taxation  in 
the  hands  of  his  vendor  or  not." 

In  Miller  ▼.  Corey,  15  Iowa,  106,  dted  In 
Bowls  V.  Oklahoma  City  et  al.,  supra,  the 
court  said: 

"By  the  terms  of  the  contract  the  vendee  "had 
a  right  to  the  possession  of  this  land  before 
these  taxes  were  assessed,  and  this  right,  ac- 
cording to  the  finding  of  the  court  below,'  he 
exercised  and  enjoyed  from  and  after  the  time 
thus  fixed.  •  •  •  As  a  rule,  the  party  de- 
riving the  sole  profit  from  thp  use  of  the  land, 
in  the  absence  of  some  stipulation,  should  pay 
the  accruing  taxes." 

In  Boone  v.  Porter,  45  Okl.  615,  146  Pac. 
584,  this  court.  In  deciding  the  question  of 
who  was  the  owner  of  the  land  In  that  case, 
within  the  meaning  of  the  tax  laws  at  as- 
sessing time,  held  that  the  plalntifF  was  the 
owner,  and,  as  Its  reason  therefor,  said: 

"This  for  the  reason  that  he  was  a  vendee 
in  possession  under  an  executory  contract  of 
sale  at  the  time  of  their  assessment" 

In  Bowls  T.  Oklahoma  City  et  al.,  24  Okl. 
579,  104  Pac.  902,  24  L.  R.  A.  (N.  S.)  1209. 
we  held  sudt  an  'owner  to  be  the  real  one 

tor  the  purpose  of  taxation. 
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The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

HARRISON,  V.  O.  J.,  and  KANE^  JOHN- 
SON,  licSElUj,  and  RAMSSY,  JJ.,  cimcur. 


TULSA   FUEL  &  Mre 
0RILLIN6  CO. 


CO.  V.   6ILCHRI8T 
(No.  9709.) 

(Supreme  Court  of  Oklahoma. 


May  18, 1920.) 

(SyUahu*  hv  tin  Court.) 

1.  Appeal  and  •rror  «=3>I00I( I)— Judgment  on 
venlict  tnpported  by  evidenoa  will  not  be 
rovenod. 

Where  the  eTldence  fat  the  case  reasonably 
tends  to  support  the  verdict  of  the  Jury,  and 
the  trial  court  has  entered  judgment  thereon, 
such  judgment  will  not  be  reversed  on  the 
ground  of  the  insufficiency  of  the  evidence. 

2.  Contraets  «s>322(5)— Evidenoe  supporting 
verdict  for  partial  rooovery  for  drilling  oil 
and  gas  woll. 

Evidence  examined,  and  held  sufficient  to 
support  the  verdict  returned  by  the  jury. 

(Additional  Bylhiiu*  hv  Editorial  Utaf.) 

3.  Coatraots  iflil    "Implied  oontraot"  dellned. 

An  "implied  contract"  is  a  contract  implied 
is  fact,  or,  in  the  proper  sense,  one  which  aris- 
es where  the  intention  of  the  parties  is  not 
eq>ressed,  but  an  agreement  in  fact,  creating 
an  obligation,  is  implied  or  presumed  from  their 
acts,  or  where  there  are  circumstances  which, 
according  to  the  ordinary  course  of  dealing  and 
the  common  understanding  of  men,  show  a  mu- 
tual intent  to  contract 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Implied 
Contract.] 

Error  from  District  <3ourt,  Tulsa  Coun- 
ty; N.  E.  McNeiU,  Judge. 

Action  by  the  Gilchrist  Drilling  Company 
against  the  Tulsa  Fuel  &  Manufacturing 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afflrmed. 

Shell  S.  Bassett,  of  Tulsa,  for  plaintiff  in 
error. 

Edward  P.  Marshall,  of  Tulsa,  for  defend- 
ant in  error. 

PITCHFORD,  J.  The  plaintiff  In  error 
was  defendant  l)elow;  the  defendant  in  er- 
ror WM  plaintiff  below.  Hereafter  the  par- 
ties will  be  referred  to  respectively  as  they 
appeared  in  the  trial  court. 

The  Lynna  Oil  Company  was  the  owner  of 
an  oil  lease,  and  the  defendant  wa?  the  own- 
er of  a  gas  lease  on  the  west  half  of  the 
southwest  quarter  of  section  30,  township  23 
north,  range  14  east.    These  leases  had  been 


purchased  from  the  original  owners,  O.  B. 
Ooldrick,  Ray  Collins,  and  Donald  P.  Oak. 
The  def»idant's  purchase  was  prior  to  that 
of  the  oil  lease  by  the  Lynna  On  Company. 

There  seems  to  have  been  some  agreement 
or  understanding  between  the  defendant  and 
the  original  owners  of  the  oil  lease  that  either 
party  had  the  right  to  drill  wells  upon  tlte 
leasehold  estate,  and  in  ease  fiie  owners  of 
the  oil  rights  drilled  a  well  producing  gas, 
the  owners  of  the  gas  rights  might  talce  it 
over,  and  If  the  owners  of  the  gas  rights 
drilled  a  well  producing  oil,  the  owners  of  the 
oil  rights  might  take  the  same  over,  the 
party  so  taking  the  well  to  pay  tbe  expense 
of  drilling. 

The  Lynna  Oil  (Company  purchased  the  oil 
lease  December  15, 1915.  There  is  no  positive 
evidence  showing  that  the  deftodant  knew 
of  the  change  in  the  ownership  of  the  oU  lease. 
The  Gilchrist  Drilling  Company,  the  plaintiff, 
was  composed  of  W.  O.  Ooldrick  and  F.  N. 
GUchrist.  W.  O.  Ooldrick  was  the  father  of 
O.  V.  Ooldrick,  one  of  the  original  owners  of 
the  lease,  and  had  been  acting  as  superin- 
tendent for  bis  son,  O.  B.  6oldri(dc,  Collins, 
and  Oak. 

On  or  about  January  1,  1916,  the  plaintiff 
commenced  and  prosecuted  to  completion  to 
the  depth  of  1,275  feet  a  test  well  for  gas  and 
oil.  The  well  proved  to  be  dry,  and  was  ac- 
cordingly plugged.  The  plaintiff,  after  com- 
pletion of  the  well,  sent  a  bill  for  the  work 
to  the  Lynna  Oil  Company  and  also  to  the 
defendant  The  former  paid  one-half  of  the 
bill  and  refused  to  pay  the  balance,  claiming 
that  the  defmdant  was  liable  therefor.  The 
defendant  refused  to  acknowledge  its  lia- 
bility, and  the  plaintiff  commenced  this  ac- 
tion in  the  district  court  for  Tulsa  county 
against  the  defendant,  demanding  judgment 
for  the  sum  of  $541.87.  Judgment  was  re- 
turned in  favor  of  the  plaintiff  for  |440.50. 

The  grounds  relied  on  for  reversal  of  the 
judgment  of  the  trial  court  were:  First,  the 
verdict  of  the  Jury  was  contrary  to  the  evi- 
dence introduced  in  said  cause  and  wholly 
unsupported  thereby;  second,  that  the  ver- 
dict of  the  Jury  and  Judgment  of  the  court 
thereon  wete  contrary  to  law. 

The  Jury  at  the  time  the  cause  was  aub- 
mitted  to  them  answered  certain  interroga- 
tories as  follows:  First  "Was  there  an  ex- 
press or  implied  contract  between  the  plain- 
tiff and  the  defendant,  the  Tulsa  Fuel  &  Man- 
ufacturing Comimny  ?"  to  which  the  Jury  unan- 
imously answered,  "Yes."  Second.  "Did 
the  Tulsa  Ehiel  &  Manufacturing  Company 
know  that  the  plaintiff  was  drilling  a  well 
for  it,  or  did  it  have  knowledge  of  facts  or 
circumstances  sufficient  to  apprise  it  of  that 
fact?"  to  wlilch  question  the  jury  unanimous- 
ly answered,  "Yes." 

The    facts    and    circumstances    connected 
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>rith  and  surrounding  tbe  drilling  of  the  well 
are  practically  as  follows:  Smnetime  i^rior 
to  JaHuary  1, 1916,  W.  O.  Goldrlck,  one  of  the 
plaintiffs,  had  a  conversation  with  M.  D.  Ar- 
buckle,  field  superintendent  for  the  defend- 
ant company,  in  which  he  told  Mr.  Arbuckle 
that  something  ought  to  be  done  with  the 
lease ;  that  the  rights  thereunder  would  soon 
expire.  He  says  that  Mr.  Arbuckle  replied 
by  telling  him,  "Our  contractors  are  busy; 
we  can't  get  to  It ;  have  you  got  a  string  of 
tools  you  can  put  on  them?"  The  witness 
says  that  he  told  him  he  could.  After  this 
conversation  over  the  phone,  the  witness  had 
a  conversation  with  Mr.  Arbuckle  in  the 
office  of  the  plaintiff  company.  They  there 
discussed  the  t>est  place  to  locate  the  well. 
Mr.  Arbuckle  stated  that  he  wanted  the  well 
In  the  southeast  comer  to  test  the  lease  south 
of  it.  The  witness  further  testified  that  he 
reported  to  the  Tulsa  Fuel  &  Manufacturing 
company  as  to  the  progress  being  made  In 
drilling  the  well;  that  he  called  up  the  office 
of  Mr.  ArbuclUe  and  made  reports  at  different 
times,  and  Mr.  Arbuckle  was  asked  for  gas, 
and  his  reply  was,  "They  didn't  have  any  line 
up  there."  The  witness  further  stated  that, 
after  they  got  the  well  to  a  point  where  Uiey 
considered  it  dry,  he  called  Mr.  Arbuckle 
over  the  telephone  and  wanted  to  know  what 
should  be  done,  whether  they  ought  to  go  any 
deeper  or  not.  Ue  says  that  Mr.  Arbucki^^ 
answered,  "As  far  as  we  are  concerned,  we  are 
through  with  it."  The  witness  further  testi- 
fied that  he  sent  a  bill  to  the  defendant,  and 
they  refused  to  pay  it.  He  spoke  to  Mr.  Ar- 
buckle about  it,  and  Mr.  Arbuckle  replied, 
"We  won't  pay  85  cents  a  foot ;  we  only  pay 
75  cents  to  our  contractors." 

There  was  also  evidence  to  tbe  effect  that 
Mr.  Arbuckle  was  frequently  in  tbe  neigh- 
borhood where  the  well  was  being  drilled, 
and  was  pres^it  at  the  well  on  one  occasion 
at  least.  It  appears  that  the  Lynna  Oil  Com- 
pany furnished  the  casing  for  the  well  and 
also  the  gas  to  ran  the  machinery. 

The  question  presented  for  our  considera- 
tion is  as  to  whether  or  not  there  was  evi- 
dence sufficient  to  sustain  the  verdict  of  the 
jury.  The  province  of  the  Jury  ie  to  weigh 
the  evidence,  consider  the  conduct  and  man- 
ner of  those  testifying  and  to  reconcile  con- 
tlicts  in  tbe  proof,  and,  if  the  verdict  is  found 
to  be  reasonably  sustained  by  any  competent 
evidence,  the  same  should  not  be  disturbed. 

There  Is  nothing  in  the  evidence  showing 
an  express  contract  between  the  parties; 
consequently  the  plaintiff  must  rely  for  recov- 
ery upon  what  is  known  as  an  "implied  con- 
tract." The  intention  of  the  parties  in  an 
"implied  contract"  is  to  be  gathered  from 
their  acts  In  connection  with  the  surrounding 
circumstances,  and  what  was  said  between 
the  parties  at  the  time,  the  nature  of  the 
work  done,  and  as  to  how  the  Interest  of  the 


parties  sought  to  be  charged  Is  effected  there- 
by. 

[3]  An  "implied  contract"  Is  defined  in  13 
C.  J.  §  8,  p.  241,  as  follows: 

"A  contract  implied  in  fact,  or  an  implied  con- 
tract in  tbe  proper  sense,  arises  where  the  in- 
tention of  tbe  parties  is  not  expressed,  but  an 
agreement  in  fact,  creating  an  obligation,  is 
implied  or  presumed  from  their  acts,  or,  as  It 
lias  been  otbemise  stated,  where  there  are  cir- 
cumstances which,  according  to  tbe  ordinary 
course  of  dealing  and  the  common  understand- 
ing of  men,  show  a  motual  intent  to  contract. 
It  follows  that  tbe  only  distinction  between 
this  species  of  contract  and  express  contracts 
rests  in  tbe  mode  of  proof;  the  nature  of  the 
understanding  is  tbe  same,  and  both  express 
contracts  and  contracts  implied  in  fact  are 
founded  on  tbe  mutual  agreement  of  tbe  par- 
ties. The  one  class  is  proved  by  direct,  the 
other  by  indirect,  evidence;  in  other  words, 
tbe  one  nmst  be  proved  by  an  actual  agreement, 
while, in  tbe  case  of  the  other  it  will  be  im- 
pUed  that  tbe  party  did  make  such  an  agree- 
ment as,  under  the  circumstances  disclosed, 
he  ought  in  fairness  to  have  made.  The  im- 
plication, of  course,  must  be  a  reasonable  de- 
duction from  all  the  circumstances  and  relatiotig 
of  the  parties,  although  it  need  not  be  evi- 
denced by  any  precise  words,  and  may  result 
from  random  statements  and  uncertain  lan- 
guage." 

In  Rains  at  al.  v.  Weiler  et  al.,  101  Kan. 
294,  166  Pac.  235,  L.  R.  A.  191TP,  6T1,  it  was 
said: 

'Tarties  may  be  as  firmly  bound  by  implied 
contracts  as  by  those  expressed  in  words,  oral 
or  written;  they  may  arrive  at  agreements  by 
acts  and  conduct  which  evince  a  mutual  inten- 
tion to  contract  and  from  which  tlie  law  implies 
a  contract." 

In  section  1363,  Elliott  on  C<mtracts,  vol.  2, 
it  is  said: 

"Where  there  is  no  family  relationship  be- 
tween the  parties,  and  one  accepts  and  retains 
the  beneficial  results  of  another's  services, 
which  he  had  no  reason  to  suppose  were  gratu- 
itous, and  which  he  could  accept  or  not  at  his 
option,  the  law  will  imply  a  previous  request 
for  the  services  and  a  promise  to  pay  what 
they  were  reasonably  worth." 

[1,21  There  was  evidence  on  the  part  of 
the  plaintiff  which  tended  to  show  that  the 
gas  lease  was  about  to  expire  for  lack  of  de- 
velopment, and  that  the  defendant,  by  Its 
Qeld  superintendent,  Mr.  Arbuckle,  had  au- 
thorized the  plaintiff  to  drill  the  well.  When 
his  attention  bad  been  called  to  this,  and  when 
he  answered,  "Our  contractors  are  busy ;  we 
can't  get  to  it ;  have  you  got  a  string  of  tools 
you  can  put  on  them?"  this  was  within  itqplf 
suificient  to  induce  the  plaintiff  to  suppose 
that  Mr.  Arbuckle  understood  that  the  drill- 
ing thereafter  would  be  for  the  benefit  of  the 
defendant  company,  and  especially  when  re- 
quested by  the  plaintiff  to  suggest  where  he 
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desired-  the  well  drilled,  and,  when  the  p<rfnt  [ 
to  drill  was  selected,  it  was  located  near  the 
Use  of  30-acre  tract  immediately  to  the  sonth, 
coyered  by  leases  owned  by  the  defendant, 
and  there  is  evidence  tj^nding  to  show  that 
Mr.  Arbuckle  wanted  the  well  located  so  that 
adjoining  leased  premises  owned  by  the  de- 
fendant could  thereby  be  tested. 

While  engaged  in  drilling,  the  plaintiff  re- 
quested gas  from :  Mr.  Arbuckle ;  iits  reply 
was  that  the  defendant  had  no  g^s  line  up 
there.  After  the  well  was  found  to  be  dry, 
and  the  defendant  notified  of  this  fact,  tbe  an- 
swer was,  "As  far  as  we  are  concerned,  we  are 
through  with  it."  This  remark  was  rather  slg- 
niflcant  If  the  defendant  had  never  had  any 
interest  in  the  well,  why  a  remark  of  this  na- 
ture? When  called  upon  for  gas,  that  within 
Itself  was  significant,  and  should  have  been 
notice  to  the  defendant  that  the  plaintiff  con- 
sidered the  defendant  was  to  some  extent 
Interested  In  the  drilling.  After  the  well  had 
been  completed  and  plumed,  and  Mr..  Ar- 
buckle was  Informed  of  the  price  which  was 
charged  by  tbe  plaintiff,  tb«-e  was  no  denial 
of  liability,  but,  on  the  contrary,  Mr.  Ar- 
buckle seemed  to  realize  that  there  was  a 
liability  against  the  defendant,  for  his  an- 
swer was,  "We  won't  pay  85  cents  a  foot;. 
we  <mly  pay  75  cents  to  our  contractcws." 

From  all  the  evidence  in  the  case,  tbe  jury 
could  infer  that  the  defendant,  in  effect,  re- 
quested the  plaintiff  to  drill  the  vcell ;  that 
It  directed  the  location  of  the  well,  knew  of 
the  drilling  thereof,  and  received  reports  of 
the  progress  which  was  being  made.  There 
Is  nothing  in  the  record  indicating  that  the 
drilling  by  the  plaintiff  was  intended  as  a 
gratuity  to  the  defendant,  nor  anything  to 
Justify  tbe  defendant  in  believing  that  the 
former  lessees,  Goldrick,  Collins,  and  Oak, 
were  having  the  lease  tested  under  their  oH 
lease.  If  Mr.  Arbuckle  was  under  tbe  Im- 
pression that  the  original  lessees  were  inter- 
ested, and  that  the  well  was  being  drilled  for 
their  benefit  alone,  bis  acts  were  very  in- 
consistent with  that  belief.  In  our  opinion, 
tbe  evidence  Is  ample  to  justify  the  jury  in 
drawing  the  inference  that  the  defendant  bad 
every  reason  for  believing  and  knowing  that 
tbe  well  was  l>eing  drilled  for  tbe  benefit  and 
at  the  instance  of  the  defendant  Tbe  plain- 
tiff was  not  in  any  manner  interested  In  tbe 
lease.  If  gas  had  been  discovered  In  paying 
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quantities  as  a  matter  of  course,  the  defend- , 
ant  would  have  beea  benefited  thereby.  Oa 
the  other  hand,  if  oil  had  been  discovered, 
the  owners  of  the  oU  lease  would  have  been 
benefited.  The  only  way  In  which  the  plain- 
tiff could  Iiave  been  benefited  was  in  receiv- 
ing compensation  for  Its  work. 

In  German-American  Bank  of  Blackinirn  et 
al.  v.  Rush  et  al.,  171  Pac.  718,  Ow«i,  J.,  in 
delivering  tbe  opinion,  said: 

"In  an  action  for  damages  for  breach  of  con- 
tract, wtiere  it  appears  that  the  evidence  rea- 
sonably tends  to  support  ttie  alleeations  of  the 
petition  and  to  sustain  the  plaintiff's  theory,  the 
judgioent  of  the  lower  court  in  overmling  a 
demurrer  to  the  evidence  will  not  be  reverted; 
and,  there  being  a  conflict  in-  the  evidence  on 
the  issues  properly  submitted  to  the  jury,  the 
judgment  based  upon  the  verdict  will  not  be  set 
•side  by  tliis  court." 

In  Incorporated  Town  of  Sallisaw  v.  Chap- 
pelle,  171  Pac.  22,  Mr.  Justice  Kane,  in  deliv- 
ering the  opinion  of  the  court  said : 

"Where  there  is  any  evidence  reasonably 
tending  to  support  the  verdict  of  the  jury  or 
the  judgment  of  tbe  court  in  an  action  of 
purely  legal  cognizance,  the  same  will  not  be 
set  aside  on  appeal  on  the  ground  that  It  is 
contrary  to  tbe  evidence." 

In  Kline  v.  Haffner,176  Pac.  341,  it  is  said: 

"There  being  some  evidence  to  support  ap- 
proved verdict,  based  on  conflicting  evidence, 
the  appellate  court  will  not  interfere  with  the 
judgment  and  win  treat  issnes  of  fact  aa  set- 
tled thereby." 

To  the  same  effect,  see  Blasdel  et  aL  v. 
Oower,  173  Pjic.  644;  Dimmers  v.  Regan  et 
al.,  174  Paa  742. 

In  Chicago,  K.  1.  &  P.  Ry.  Co.  v.  Pruitt,  170 
Pac.  1143,  Justice  Ralney  said: 

"Where  tbe  evidence,  in  the  case  reasonably 
tends  to  support  the  verdict  of  tbe  jury,  and  tbe 
trial  court  has  entered  judgment  thereon,  such 
judgment  will  not  be  reversed  on  the  ground  of 
tbe  insufficiency  of  tbe  evidence." 

From  a  careful  examination  of  the  entire 
evidence,  we  find  the  same  is  sufflclent  to  sup- 
port the  verdict  retnmed  by  the  jury. 

The  judgment  of  the  trial  court  is  affirmed. 

RAINET,  O.  J.,  and  KANE,  JOHNSON.' 
and  HARRISON,  JJ.,  concur. 
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ROBERSON   at  al.  v.   HURST.    (No.   9652.) 

(Supreme  Oourt  of  Oklahoma.    April  13,  1920. 
Behearing  Denied  June  1,  1920.)   . 

(Svttaiui  ly  the  Court.) 

1.  HoMMtMd  ^=>l  10— Unmarried  owaer  may 
dead  or  mortgage  without  consent  of  family. 

The  laws  of  this  state  do  not  prohibit  the 
unmarried  owner  of  land  impressed  with  the 
homestead  character  from  executing  a  valid 
deed  therefor  or  mortgage  thereon  without  the 
consent  of  the  members  of  his  family. 

2.  Wills  «=96 1 6 (7)— Construed  to  give  fola  to 
wjfe  with  power  to  mortgago  realty,  and  oon- 
tingeat  remainder  over  to  her  minor  children. 

Record  examined,  and  held,  that  the  will 
herein  inTolved,  assuming,  aa  the  parties  do, 
the  same  to  be  valid,  devised  the  entire  estate  to 
Henrietta  Roberson  subject  to  the  limitations 
therein  set  out,  with  a  contingent  remainder 
over  .to  her  minor  children;  that  in  these  dir- 
rumstances  Henrietta  Roberson  was  author- 
ized by  the  terms  of  the  will  to  execute  the  in- 
struments herein  involved. 

Error  from  District  Court,  Carter  C!ounty ; 
W.  F.  Freeman,  Judge. 

Action  by  Lulu  Hurst  against  Henrietta 
Roberson  and  others  on  notes  secured  by  re- 
alty mortgages.  EYom  a  decree  foreclosing 
the  mortgages  and  ordering  a  sale,  defend- 
ants bring  error.    Affirmed. 

Champion  &  George  and  Moore  &  West, 
all  of  Ardmore,  for  plaintiffs  in  error. 

Cruce  &  Potter,  of  Ardmore,  for  defendant 
In  error. 

KANEi,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiffs  in  error,  defendants 
below,  upon  certain  promissory  notes  and  to 
foreclose  certain  mortgages  given  to  secure 
their  payment.  The  action  also  involved  the 
foreclosure  of  a  materialman's  lien,  but,  as 
tbe  action  of  the  trial  court  on  this  branch 
of  tbe  case  was  not  appealed  from,  no  notice 
need  be  taken  of  It 

The  petition,  after  describing  these  notes 
and  mortgages,  further  alleged,  in  substance, 
,  that  on  the  5th  day  of  April,  1916,  tbe  said 
Henrietta  Roberson,  in  consideration  of 
$6,837.70,  this  being  tbe  amount  due  on  said 
notes,  executed  to  Lulu  Hurst  a  warranty 
deed  to  the  property  hereinbefore  referred 
to,  at  which  time  said  Lulu  Hurst  employed 
the  said  Henrietta  Roberson  to  act  as  ber 
agent  In  renting  out  said  property ;  that.  If 
tbe  court  should  bold  that  said  deed  should 
be  construed  to  be  a  mortgage^  tbe  cove- 
nants and  conditions  therein  were  broken  on 
accoimt  of  tbe  defendant  Henrietta  Rolier- 
son's  failure  to  turn  over  to  Lulu  Hurst  the 
rents     and     profits     accruing     therefrom. 


Wherefore  the  plaintiff  prayed:  First,  that 
the  deed  made  by  Henrietta  Roberson  to  this 
plaintiff  be  declared  to  be  a  valid  deed  and 
to  convey  to  this  plaintiff  a  good  and  perfect 
title  to  said  lot;  second,  if  this  cannot  be 
done,  then  Judgment  be  rendered  against 
Henrietta  Rotierson  for  her  said  debt  and 
costs  and  attorney's  fees  and  for  the  fore- 
closure of  said  mortgages,  and  that  said 
property  or  so  much  thereof  as  may  be  nec- 
essary to  pay  her  debt.  Interest,  and  costs 
be  sold  as  ^e  court  may  direct 

The  lot  intolved  was  devised  to  tbe  de- 
fendant Henrietta  Roberson  and  her  minor 
children  by  the  last  will  and  testament  of 
John  A.  Roberson,  deceased,  tbe  husband 
and  father  of  these  defendants  respectively, 
and  the  answers  to  the  petition  necessary 
to  notice  arie  the  answer  of  the  Rotierson 
diildren  and  tbe  answer  of  Henrietta  Rober- 
son. 

The  answer  of  the  minor  heirs  alleged,  in 
substance,  that  John  A.  Roberson,  deceased, 
and  the  defendant  Henrietta  Roberson  were 
lawfully  married;  that  they  lived  together 
as  husband  and  wife  on  tbe  property  In 
question  until  the  death  of  John  A.  Rober- 
son ;  that  at  the  time  of  the  death  of  John 
'A.  Roberson  the  lot  in  controversy  was  oc- 
cupied by  him,  tils-  wife,  and  minor  children 
as  a  homestead,  and  that  since  his  death  it 
has  been  occupied  by  Henrietta  Roberson 
and  said  minor  children  as  a  homestead. 
They  then  set  up  the  will  and  deny  that 
Henrietta  Roberson  bad  authority  thereun- 
der to  convey  their  interest  in  said  property 
by  deed,  mortgage,  or  otherwise,  and  that 
she  ever  conveyed  their  homestead  right  to 
and  in  the  same,  and  further  alleged  that  If 
tbe  plaintiff  had  any  lien  upon  said  proper- 
ty by  virtue  of  said  mortgages,  deed,  or  oth- 
erwise, the  same  was  subject  to  their  home- 
stead right  and  could  not  be  enforced 
against  said  premises  until  the  homestead 
right  of  all  of  them  had  become  extinct 

The  answer  of  Henrietta  Roberson  was 
substantially  the  same  as  the  answer  of  the 
minor  heirs,  except  she  alleged  in  addition 
that  she  had  no  title  or  Interest  to  the  prop- 
erty in  question  up  to  the  time  of  tbe  death 
of  John  A.  Roberson  other  than  the  right  of 
homestead ;  that  the  will  of  said  deceased 
was  duly  probated ;  that  -by  its  terms  she 
was  named  administratrix  without  bond  and 
guardian  of  the  minor  children;  that  the 
land  in  question  was  set  aside  as  a  home- 
stead for  tbe  defendant  and  her  minor  chil- 
dren; that  by  the  terms  of  said  will  she 
became  vested  of  an  undivided  one-sixth  in- 
terest of  said  real  estate,  and  the  children 
of  tbe  remaining  flve-slxths. 

Upon  trial  the  court  found  that  the  notes 
and  mortgages  were  executed  as  alleged  by 
the  plaintiff,  that  taxes  were  paid  as  alleged. 


4ts>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlaeats  and  Indexes 
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and  ttiat  tbere  was  dae  lite  plaintiff  bj  the 
defendant  Henrietta  Bdberaoix  the  siun  Of 
S7,190.96,  witb  costs  and  attorney's  fees. 
Whereupon  a  decree  was  entered  foreclosins 
the  mortgages  and  ordering  the  pfroperty  to 
be  sold  and  the  proceeds  realized  from  the 
sale  to  be  applied  upon  the  indebtedness  due 
tbe  plaintiff,  Luln  Hurst.  It  Is  to  reverse 
this  judgment  and  decree  that  this  proceed- 
ing in  error  was  commenced. 

Counsel  for  plaintiffs  In  enror  in.  their 
brief  summarise  tbelr  grounds  for  reversal 
under  three  propositions  as  follows: 

"First  Propoaitioii.  Tbe  mortgages  sued  up- 
on are  void  as  to  the  minora,  who  are  plain- 
tiffs in  error,  both  as  to  tiieir  indivi^aal  in- 
terest in  the  property  involved,  sod  also  their 
homestead  rights. 

"Second  Proposition.  The  mortgages  execut- 
ed by  Henrietta  Roberson  to  Lulu  Hurst  could 
not  affect  the  interest  of  tbe  minors  in  the 
homestead  or  their  interest  in  fee  to  the  prem- 
ises in  question  by  virtue  of  the  will  of  -their 
father,  John  A.  Boberson. 

"Third  Proposition.  Tbe  mortgages  executed 
by  Henrietta  Roberson  are  void  in  so  far  as 
they  attempt  to  affect  her  homestead  right,  or 
her  interest  in  fee." 

[1,  2]  As  all  of  the  bistmments  mentioned 
In  the  plaintiff's  petition  were  executed  by 
Henrietta  Roberson  in  her  individual  capac- 
ity, and  ail  the  parties  to  the  action  concede 
the  validity  of  the  will  of  John  A.  Roberson, 
deceased,  It  is  obvious  that  whether  Henriet- 
ta Roberson  had  authority  to  execute  the 
varions  Instruments  affecting  the  title  to 
this  land  turns  upon  the  construction  of  the 
will  of  John  A.  Roberson,  deceased. 

The  fourth  paragraph  of  the  will  provides 
that: 

"All  of  my  real  estate  of  any  kind  and  every 
kind  shall  go  to  my  said  wife,  Henrietta  Rob-' 
erson,  and  her  three  minor  children,  •  *  • 
provided  that  my  said  wife,  Henrietta,  shall 
have  absolute  control  of  said  estate  during  the 
minority  of  any  and  all  of  said  minors  with 
all  the  antbority  above  mentioned." 

This  provision,  standing  alone,  probably 
would  have  the  effect  of  devising  an  undi- 
vided one-sixth  Interest  of  the  estate  in 
Henrietta  Roberson  and  the  remaining  five- 
sixths  in  tbe  children,  as  contended  for  by 
counsel  for  the  plaintiffs  lu  error.  But  up- 
on further  examination  of  the  will  we  find 
"the  authority  above  mentioned,"  referred 
to  In  the  fourth  paragraph  of  the  will,  to  be 
of  the  most  sweeping  nature.  After  declar- 
ing that  Henrietta  Roberson  shall  be  desig- 
nated the  sole  executrix  of  the  will  without 
bond,  and  without  obtaining  any  appoint- 
ment or  being  In  any  manner  subject  to  the 
control  of  any  probate  court  or  any  court 
having  probate  Jurisdiction,  the  will  further 
provides  that: 

"^y  said  wife,  Henrietta  Roberson,  shall  have 
full  control  and  management  of  my  entire  es- 
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tate  after  my  death  and  so  long  as  she  may  live 
witb  full  power  and  antfaority  to  lease,  let  and 
rent  any  of  my  real  estate  and  if  in  her  opin- 
ion It  shall  be  necessary  for  the 'support,  edu- 
cation and  maintenance  of  her  minor  children, 
or  either  of  them  as  for  the  best  interest  of 
my  said  estate,  she  shall  have  the  full  power 
to  sell  any  part  of  my  estate  and  if  she  shall 
so  prefer  to  reinvest  the  proceeds  of  said 
estate  for  the  benefit  of  herself  and  her  minor 
children." 

Tbe  will  further  directed  that  Henrietta 
Roberson  shall  be  tbe  guardian  and  custo- 
dian of  her  said  minor  children  as  well  as 
of  tbelr  estate  without  giving  bond  as  such 
guardian. 

It  seems  to  us  that  the  effect  of  these  pro- 
visions of  the  will  Is  to  vest  the  estate  in 
Mrs.  Roberson  in  fee  with  a  contingent  re- 
mainder to  tbe  bdrs.  The  only  limitations 
imposed  upon  the  authority  of  Mrs.  Rober- 
son to  deal  with  this  lot  was  whether  in  her 
opinion  such  action  was  necessary  for  the ' 
support,  education,  and  maintenance  of  her 
minor  children  or  for  the  best  Interest  of 
tbe  estate.  If  these  circumstances  existed, 
and  there  Is  no  contention  that  they  did  not, 
it  seems  to  us  that  Mrs.  Roberson  exercised 
full  control  over  tbe  lot;  lease,  let,  or  sell 
tbe  same  in  precisely  the  same  manner  as 
arf  owner  In  alwolute  fee  simple.  It  Is  true 
that  the  power  to  mortgage  is  not  specifical- 
ly conferred  in  the  will,  but  this  would  be 
included  in  the  power  to  exercise  full  con- 
trol or  in  the  greater  power  to  sell  which 
were  specifically  granted. 

This  construction  of  the  will,  it  seems  to 
us.  makes  untenable  the  three  propositions 
of  counsel  stated  above.  In  each  of  these 
propositions  stress  is  laid  upon  the  home- 
stead character  of  this  lot,  and  counsel  in 
their  brief  seem  to  take  tbe  view  that 'the 
homestead  diaracter  of  the  lot  in  some  way 
militated  against  the  right  of  Henrietta  Rob- 
erson to  deal  therewith.  We  are  unable  to 
perceive  how  the  homestead  character  of  the 
lot  affects  any  of  the  transactions  involved 
herein.  We  know  of  no  statute,  and  none 
has  been  pointed  out  to  us,  which  prohibits 
a  husband  owning  land  impressed  with  the 
homestead  character  from  willing  the  same 
to  his  wife.  Indeed,  the  will  involved  here- 
in which  does  this  is  not  attacked  upon  that 
ground.  The  will,  as  we  understand  coun- 
sel, is  conceded  to  be  valid.  If  it  is  valid, 
and  if,  as  we  hold,  it  vests  the  title  to  the 
real  estate  in  tbe  wife  subject  to  the  limita- 
tions hereinbefore  pointed  out,  we  know  of 
no  reason  why,  within  these  limitations,  the 
wife,  while  she  remained  unmarried,  was 
not  at  liberty  to  execute  tbe  instruments  in- 
volved herein,  notwithstanding  the  home- 
stead character  of  the  land.  It  is  only  the 
^)ouse  of  the  owner  of  land  Invested  with 
the  homestead  character  who  is  required  by 
statute  to  Join  in  the  conveyance  thereof  in 
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otAet  to  make  tUe  skme  valid;  In  other 
words,  although  the  land  thus  Impressed  is 
the  homestead  of  the  family,  the  family  Is 
not  required  to  Join  In  a  conTeyance  thereof 
by  the  owner. 

For  the  reasons  stated,  we  think  the  judg- 
ment of  the  court  below  is  right,  and  should 
be  affirmed. 

OWEN,  O.  J.,  RAINET,  V.  O.  J.,  and 
■PITCHFOKD,  JOHNSON,  HIGGINS,  Mc- 
I^ILL^  and  BAILED,  JJ.,  concur. 


KATTERHENRY    at   ux.   v.   WILLIAMSON. 

(No.,  9712.) 

(Snpreme  Court  of  Oklahoma.    May  11, 1920.) 

(SpUahui  by  the  Court.) 

1.  Partnership  ^=964-rStatute  construed  not 
to  apply  to  one  person  adapting  a  business  or 
trade  name. 

Sections  2700,  4469,  4471,  Rev.  Laws  1910, 
relate  to  partnerships  composed  of  two  or  more 
persons,  and  are  dot  intended  to  apply  to  one 
person  who,  being  the  sole  person  interested 
in  a  business,  adopts  a  business  or  trade  name 
under  which  the  business  is  conducted.        * 

2.  Trial  «=>  1 43— Conflicting  evidence  as  to  Is- 
sue makes  a  question  for  Jury. 

Where  there  is  evidence  reasonably  tending 
to  sustain  the  issues  on  the  part  of  plaintiff, 
and  the  evidence  on  the  part  of  the -defend- 
ant conflicts  therewith,  a  determination  thereof 
is  for  the  jury. 

3.  Appbal  and  error  «s»IOOI( I)— Verdict  sup- 
ported by  evidence  not  set  aside  as  contrary 
to  evidence. 

Where  there  is  any  evidence  reasonably 
ten^ng  to  support  the  verdict  of  the  jury  or  the 
judgment  of  the  court  in  an  action  of  purely 
legal  cognizance,  the  same  will  not  be  set 
aside  on  appeal  on  the  ground  that  it  is  con- 
trary to  the  evidence. 

4.  Appeal  and  error  ®=3i  170(6)— in  absence  of 
substantial  error,  judgment  will  be  affirmed. 

From  an  ezamimition  of  the  entire  record 
we  are  unable  to  say  that  the  errors  com- 
plained of,  relating  to  the  improper  admissipn 
and  rejection  of  evidence  and  the  giving  of  the 
instrnctions  complained  of,  and  refusal  to  give 
certain  instructions,  has  resulted  in  a  mis- 
carriage of  justice  or  deprived  the  plaintiff 
in  error  of  any  constitutional  or  statutory 
right. 

Appeal  from  District  Court,  Craig  Coun- 
ty; Preston  S.  Davis,  Judge. 

Action  by  L.  H.  Katterhenry  and  wife 
against  S.  S.  Williamson.  Verdict  and  judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 


W.  H.  Kornbgay  and'W.  M.  Sinlms,  boOi  at 
Vlnita,  for  plaintiffs  In  error. 

e.  Caldwell,  of  Vinita,  for  defendant  in 
error. 

McNeill,  J.  This  action  was  commenced 
by  Katterhenry  and  bis  wife  against  S.  S. 
Williamson  and  W.  C.  A.  Oast  for  damages 
resulting  from  a  certain  land  transaction. 
W.  C.  A.  Cast  was  not  served  with  summons 
and  the  issues  were  joined  between  Katter- 
henry and  Williamson.  The  petition  alleged, 
in  substance,  that  the  plaintiff  Katterhenry 
employed  Williamson  to  purchase  a  farm  for 
him  According  to  a  certain  verbal  agreement, 
and  in. carrying  out  the  terms  of  said  agree- 
ment Williamson  purchased  200  acres  of  land 
in  Craig  county  for  plaintiff,  and  in  payment 
of  said  land  plaintiff  exchanged  77  acres  In 
Iowa  and  $1,970,  In  cash ;  that  for  the  serv- 
ices rendered  by  Williamson  i^aintlff  agreed 
to  gtire  Williamson  160  acres  In  Bailey  county, 
Tex.,  which  Williamson  agreed  to  accept  for 
his  services  in  purchasing  said  land  for  the 
plaintiff. 

It  Is  further  alleged  that  Williamson  repre- 
sented the  purchase  price  of  the  land  in  Craig 
county  was  $75  an  a<a-e,  or  $15,000,  and  that 
plaintiff  relied  upon  said  statement  and  l>e- 
lieved  that  the  same,  was  true,  and  acted  upon 
the  said  representations,  but  Williamson 
falsely  and  fraudulently  represented  that  he 
was  purchasing  the  land  for  $75  an  acre, 
when  in  truth  and  in  fact  be  was  purchasing 
the  same  for  $35  per  acre,  or  a  total  of  $7,100. 
It  is  further  alleged  that  Williamson,  while 
acting  as  the  agent  of  said  plaintiff,  made 
false  and  fraudulent  statements  as  to  the  val- 
ue of  said  land,  in  that  he  represented  the 
land  to  be  worth  $75  an  acre,  when  in  truth 
.and  In  fact  said  land  was  only  worth  $35  per 
acre.  By  reason  of  said  tacts,  the  plaintiff 
was  damaged  in  the  sum  of  $7,900,  aud  pray- 
ed Judgment  for  said  amount. 

To  this  petition  the  defendant,  Williamson, 
filed  his  answer,  admitting  that  Katterhenry 
owned  77  acres  of  land  In  Iowa  and  160  acres 
in  Texas.  Be  denied  that  he  ever  acted  as 
agent  for  plaintiffs  or  made  any  false  and 
fraudulent  representations  concerning  said 
land,  but  alleged  he  had  a  written  contract 
with  the  plaintiff  involving  an  exchange  of 
land.  A  copy  of  said  contract  was  attached 
to  defendant's  answer.  The  contract  pro- 
vided that  the  plaintiffs  would  transfer  to  de- 
fendant 77  acres  of  land  in  Iowa  and  the  160 
acres  in  Texas  and  pay  $1,970  in  cash,  and  in 
exchange  therefor  that  the  defendant  would 
transfer  to  plaintiff  200  acres  of  land  in  Craig 
county.  The  Iowa  land  and  the  Craig  county 
land  were  transferred  subject  to  certain  in- 
cumbrances. The  defendant  further  answer- 
ed stating  that  the  contract  and  deeds  were 
deposited  in  the  bank  in  escrow,  that  the  ab- 
stracts were  furnished,  showing  exactly  what 
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defendant  was  p&ylng  for  fbe  Craig  county 
land,  and  the  abstracts  were  approved  and  the 
deeds  delivered,  and  the  trade  congmninated, 
and  poBseseion  of  the  property  was  given,  and 
that  plaintiff  htta  taken  possesidon  of  the  land, 
and  that  the  terms  of  the  written  contract 
bad  been  fully  carried  out.  To  this  answer 
the  plaintiffs  replied,  denying  that  WUUam- 
Bon  bad  furnished  the  abstract  showing  the 
price  he  had  patd  for  the  land,  and  farther 
stated  that  Williamson  bad  always  represent- 
ed that  he  was  paying  $75  per  acre  for  said 
land,  and  denied  that  he  had  ever  received  a 
copy  of  the  contract  bnt  by  reason  of  his 
long  friendship  with  defendant  he  relied  upon 
the  representations  made  by  the  de^ndant 
With  the  issues  thus  formed  the  case  was  sub- 
mitted to  the  jury,  and  the  jury  returned  a 
verdict  for  the  defendant.  From  said  Judg- 
ment the  plaintiffs  have  appealed. 

For  reversal' of  said  judgment  the  plaintiffs 
have  set  out  in  their  brief  24  different  assign- 
ments of  error.  The  first  assignment  of  error 
is  that  the  court  erred  in  permitting  the  de- 
fendant to  introduce  the  contract,  a  copy  of 
which  vras  attached  to  defendant's  answer, 
being  the  agreement  for  the  exchange  of  the 
propertg,  which  contract  was  signed  by  plain- 
tiff and  Iowa  Land  Company,  by  S.  S.  Wll- 
llamson,  manager. 

[1]  Plaintiffs  in  error  cmitend  that  this  con- 
tract was  not  admissible  as  a  legal  Instrument 
for  the  reaSbn  that  it  showed  upon  its  face 
that  the  contract  was  made  by  a  fictitious 
partnership,  and  there  was  no  evidence  to 
show  that  said  partnership  had  complied  with 
section  4471,  Revised  Laws  1910.  We  are  un- 
able to  see  how  said  section  can  have  any  ap- 
plication to  the  question  as  to  whether  this 
contract  was  admissible  In  evidence,  for  the 
plaintiffs  produced  Mr.  Williamson  as  a  wit- 
ness,  who  testified  as  follows: 

"Q.  Mr.  TmUamson,  who  was  the  Iowa  Land 
Company?  A.  Myself,  doing  business  under 
that  name. 

"Q.  You  are  the  only  member?    A.  Yes,  sir." 

The  plaintiffs  below  offer|^  evidence  that 
the  Iowa  Land  Company  w«a.  composed  of  S. 
S.  Williamson,  doing  business  u^der  that 
name,  and  the  contract  was  signed  by  Iowa 
Land  Company,  by  S.  S.  Williamson.  If  we 
apply  the  rule  announced  by  this  court  In  the 
case  of  Robinoviti  v.  Hamill,  44  Okl.  437,  144 
Pac.  1024,  L.  R.  A.  1915D,  981,  Roberts  v. 
Hosier,  35  Okl.  691,  132  Pac.  678,  Ann.  Cas. 
1914D,  423,  and  Oklahoma  Fire  Insurance  Co. 
V.  Wagester,  38  Okl.  291,  132  Pac.  1071,  to 
these  facts,  the  section  of  the  statute  which 
plaintiff  In  error  relies  upon  has  no  applica- 
tion to  the  contract  in  the  case  at  bar. 

The  plaiatiffs  in  error  have  set  out  In  their 
brief  23  additional  assignments  of  error,  and, 
with  the  exception  of  one  or  two  of  said  a.s- 
tfgnments,  they  have  presented  no  authorities 
to  support  any  contention  made.    Several  of 
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the  assignments  of  error  admit  that  they  are 
not  sufficient  to  cause  a  reversal  of  the  case, 
but  counsel  feels  that  the  court  should  have 
ruled  otherwise,  although  admitting  the  rul- 
ings made  by  Uie  court  were  largely  discre- 
tionary with  the  court. 

[2-4]  The  twelfth  assignment  of  error  raises 
the  question  of  the  refusal  of  the  court  to  give 
an  instruction  which  in  ^ect  was  an  Instruc- 
tion directing  the  Jury  to  find  in  favor  of  the 
plaintiffs  and  against  the  defendant,  while 
counsel  for  plaintiffs  In  error  suggests  In  his 
brief  as  follows: 

"In  order  for  the  court  to  definitely  deter- 
mine the  correctness  of  the  court's  ruling  upon 
this  instruction,  it  might  be  necessary  for  the 
court  to  read  the  entire  record,  and  perhaps 
th.ere  Is  no  judge  of  the  Supreme  Court  who 
would  want  to  do  so,  although  occupying  the 
position  of  a  reviewing  court." 

Wle  desire  to  say,  from  an  examination  of 
the  entire  record  and  a  careful  reading  of  all 
the  evidence  that  was  offered  by  the  plaintiffs, 
we  have  no  hesitancy  in  saying  that  the  trial 
court  did  not  commit  error  in  refusing  this 
peremptory  Instruction  for  the  following  rea- 
sons: First,  plaintiffs  alleged  that  they  had 
employed  the  defendant  to  purchase  200  acres 
of  land  In  Craig  county,  and  In  payment  of 
said  services  rendered  by  the  defendant  they 
paid  or  gave  to  the  defendant  160  acres  of 
land  In  the  state  of  Texas  as  consideration. 
Plaintiff  L.  H.  Katterhenry  states  that  he 
made  this  oral  contract  with  the  defendant 
while  going  up  the  stairs  to  the  defendant's 
office.  During  the  cross-examination  the 
plaintiff  admitted  that  after  going  up  the 
stairs  to  defendant's  office,  or  shortly  after  he 
alleges  the  oral  contract  was  made,  he  execut- 
ed a  written  contract  with  the  defendant  or 
the  Iowa  Land  Company  wherein  it  was 
agreed  that  he,  as  party  of  the  first  part,  and 
the  Iowa  Land  Company,  as  party  of  the  sec- 
ond part,  should  exchange  certain  lands,  and 
It  was  provided  in  said  written  contract  that 
the  plaintiffs  should  convey  to  the  defendant 
or  any  party  It  desired  the  77  acres  of  land 
in  Iowa,  subject  to  $3,100  Incumbrance  and 
interest  thereon,  for  the  consideration  of  $9,- 
625,  also  160  acres  in  Bailey  county,  Tex., 
free  and  clear  of  incumbrance,  for  $3,000,  and 
to  pay  $1,970  cash.  It  then  provided  that  the 
party  of  the  second  part  should  convey  to  the 
plaintiff  200  acres  in  Craig  county,  Okl.,  con- 
sideration being  $15,000,  subject  to  a  $3,500 
mortgage.  The  defendant  testified,  denying 
agency,  and  that  the  transfer  of  land  was  ac- 
cording to  the  terms  of  the  written  contract. 

In  view  of  the  fact  that  the  records  disclos- 
ed that  plaintiff's  suit  was  based  upon  a 
verbal  contract  wherein  he  alleged  he  had 
employed  the  defendant  as  their  agent  to  pur- 
chase certain  lands,  and  the  defendant  denied 
this  fact  and  pleaded  there  was  a  written  con- 
tract, and  the  written  contract  was  Introduc- 
ed  in   evidence,   we  certainly   cannot   agree. 
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when  there  la  such  a  conflict  in  the  evidence, 
that  it  wonld  have  been  proper  for  the  court 
to  have  Inatmcted  a  verdict  for  the  idalntlfls, 
nor  would  the  court  have  .been  Justified  in 
Instmctins  the  jury  tliat  the  verbal  c<Hitract 
controlled  over  the  written  contract  This 
court  in  the  case  of  Taylor  t.  Insurance. Co. 
of  North  America,  25  Okl.  97,  105  Pac.  364, 
138  Am.  St.  Rep.  006,  and  which  has  been  fol- 
lowed by  numerous  decisions,  has  stated,  in 
substance,  where  the  evidence  is  conflicting,  it 
is  error  for  the  court  to  instruct  a  jury  to 
return  the  verdict  for  either  party. 

The  fifth  assignment  of  error  is  based  on 
the  court's  refusal  to  allow  an  amendment  to 
the  petition.  Plaintiffs  state  in  their  brief  as 
follows: 

"Perhaps  this  allegation  ia  set  forth  in  the 
petition  with  sufficient  clearness  to  meet  the 
facts  as  developed,  bat  when  counsel,  asked 
for  the  insertion  in  positive  terms,  under  or- 
dinary conditions,  this  courtesy  should  have 
been  awarded.'' 

An  examination  of  the  petition  disclosed 
that  the  petition  contains  practically  the  same 
allegations  which  plaintiffs  desired  to  insert 
by  amendment  It  therefore  was  not  error 
to  overrule  the  application  to  amend  the  peti- 
Uon. 

The  fourth  and  sixth  assignments  of  error 
are  based  upon  the  ruling  of  the  court  which 
limited  the  cross-examination  of  the  defend- 
ant WUliamBon.  It  is  conceded  that  the  rul- 
ing of  the  court  in  regard  to  questions  relat- 
ing to  the  fourth  assignment  of  error  was 
largely  within  the  discretion  of  the  court  It 
therefore  follows  the  same  would  not  be  re- 
versible error.  The  sixth  assignment  of  erro^ 
is  iMised  upon  the  refusal  to  permit  the  plain- 
tiffs to  examine  the  defendant,  Williamson, 
In  regard  to  representations  made  to  Carl 
Elook.  Plaintiffs  in  error  do  not  set  out  what 
particular  questions  the  court  su8tal;ied  the 
objection  to  which  they  complain,  nor  do  they 
set  out  what  they  expected  to  prove  by  said 
cross-examination,  and,  without  the  record 
disclosing  what  particular  question  they 
claimed  the  court  committed  error  In  sustain- 
ing an  objection  to,  or  without  alleging  what 
they  expected  to  prove  or  elicit  by  said  cross- 
examination.  We  are  unable  to  say  that  the 
ruling  of  the  court  was  erroneous  by  applying 
section  6005,  Revised  Laws  1910,  to  the  facts 
as  disclosed  by  the  record. 

The  second,  third,  seventh,  and  eighth  as- 
signments of  error  present  the  question  of 
permitting  incompetent  evidence  to  be  intro- 
duced and  the  ruling  of  the  court  which  lim- 
ited the  cross-examination  of  Mr.  Williamson. 
An  examination  of  the  record  discloses  no 
error  was  committed  by  the  trial  court  in  its 
rulings  upon  either  of  these  propositions. 
Nor  do  plaintiffs  in  error  set  out  in  their 
brief  how  or  in  what  way  they  have  been 
prejudiced  by  the  rulings  of  the  court  upon 
any  of  these  questions. 


The  eleventh  and  tweflffb  aasignments  of 
error  refer  to  refusing  two  instmctioiis.  We 
have  referred  to  assignment  12  heretofore  in 
this  opinion,  wbidi  raised  the  question  of  the 
errors  in  regard  to  giving  certain  instructiona, 
but  the  brief  lias  designated  two  asaignmoits 
as  No.  12.  An  examination  of  these  instruc- 
tions convinces  ua  that  the  court  did  not  en 
in  the  giving  of  the  same. 

The  fourteenth,  sixteenth  and  seven- 
teenth instructions  raise  the  question  of  the 
refusal  of  the  court  to  give  certain  instruc- 
tions. An  examination  of  these  instructions 
disclosed  that  the  court  properly  submitted 
the  case  to  the  jury  upon  the  issues  raised  by 
the  pleadings,  and  that  there  was  no  error  ia 
refusing  the  instructions  glv^. 

The  fifteenth  assignment  of  error  Is  based 
on  certain  instructions,  and  is  stated  as  fol- 
lows: 

"The  fifteenth  agsignment  is  based  on  a  re- 
fasal  to  give  an  instruction  on  the  measure  of 
damages.  It  will  probably  be  contended  that 
this  instruction  is  covered  by  other  instructions 
actually  given  to  the  jury,  but,  in  the  event 
it  is  not,  the  principles  of  law  therein  set  forth 
according  to  the  decisions  of  this  court  were 
correct  See  Silverwood  v.  Carpenter,  51  Okl. 
745,  152  Pac.  381;  Werline  v.  AWred,  67 
Okl.  391,  157  Pac.  305,  158  Pac.  898." 

We  think  an  examination  of  the  instruction 
discloses  that  the  measure  of  damages  was 
properly  submitted  to  the  jury,  and  embraced 
in  the  instruction  given. 

We  are.  therefore  unable  to  say  from  an 
examination  of  the  entire  record  that  the  rul- 
ing upon  any  of  the  questions  presented  was 
prejudicial. 

Section  6005,  Revised  Lews  1910,  provides 
that  no  case  shall  be  reversed  on  account  of 
evidence  Lntrodnced  or  refused  unless  it  af- 
firmatively appears  that  the  party  had  been 
prejudiced  thereby  or  had  been  deprived  of 
some  substantial  right  We  are  unable  to  find 
from  the  record  where  the  plaintiffs  were 
deprived  of  any  of  their  substantial  rights. 

The  plaintiffs  brought  their  action  upon  a 
certain  theory  for  damages,  and  alleged  a 
certain  state  4jft  facts  to  exist,  and  produced 
testimony  to  sopport  his  theory  of  the  case. 
The  defendant  answered  and  alleged  in  his 
answer  that  a  different  state  of  facts  existed, 
and  produced  evidence  to  support  his  theory  of 
the  case.  The  cour^  submitted  the  case  to  the 
jury  under  proper  Instructions,  and  the  jury 
returned  its  verdict  in  favor  of  the  defendant 
This  court,  in  the  case  of  Sallisaw  v.  Chap- 
pelle,  171  Pac.  22,  states  as  follows: 

"Where  there  is  any  evidence  reasonably 
tending  to  support  the  verdict  of  the  jury, 
or  the  judgment  of  the  court  in  an  action  of 
purely  legal  cognizance,  the  same  will  not  be 
set  aside  on  appeal  on  the  ground  that  it  ix 
contrary  to  the  evidence." 

An  examination  of  the  evidence  and  the  en- 
tire record  discloses  there  is  sufficient  evl- 
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dence  to  anipport  the  verdict  of  the  jnry.    Be- 
ing unable  to  find  any  prejudicial  error  In  tbe 
record,  the  judgment  of  the  trial  court  is 
therefore  affirmed. 

RAINBT,  O.  J.,  and  HARRISON,  KANB, 
JOHNSON,  and  PITCHFORD.  JJ.,  concur. 


PETERS  V.  BLEDSOE.     (No.  10168.) 

(Supreme  Court  of  Oklahoma.    May  11,  1920. 
Rehearing  Denied  June  1,  1920.) 

(SftUbu*  ty  ift«  Court.) 

1.  Time  Hot  of  auaaeo  of  contract. 

Section  968,  Rev.  Laws  1910,  provides: 
"Ttme  is  never  considered  as  of  the  essence  of 
a  contract,  unless  by  its  terms  expressly  ao 
provided." 

2.  Coatracta  «=93S4  —  Rofuaai  to  datermlao 
whether  time  was  Imflledly  of  the  oaaenca 
bold  not  error. 

Where  a  written  agreement  does  not  in 
express  terms  provide  that  time  shall  be  con- 
sidered the  essence  thereof,  and  the  court  so 
finds,  and  finds  also  that  under  the  evidence 
the  faHnre  on  the  part  of  one  of  the  parties  to 
comply  strictly  with  the  terms  as  to  exact  time 
was  excused  by  the  conduct  of  the  other  par- 
ty, and  the  evidence  Is  sufficient  to  anstaln  such 
latter  finding,  it  ia  not  error  in  ancfa  case  for 
the  court  to  decline  to  go  further  and  decide 
whether  time  was  tbe  essence  of  the  contract 
by  necessary  implication. 

•     3.  Appeal  and  error  •s>IOII(l)  —  Jodgment 
oMtalned   hy  woi|ht  of  ovidoneo   not  dls> 


Where  the  judgment  of  a  trial  conrt  on  a 
dedsive  question  of  fact  ia  sustained  by  the 
dear  weight  of  the  evidence,  the  judgment  will 
not  be  disturbed. 
• 
Error  f rot^  Superior  Court,  Okfuskee  Coun- 
ty;  John  L.  Norman,  Judge. 

Action  by  O.  O.  Bledso^  against  W.  S. 
Peters.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

W.  S.  Peters,  of  Boley,  and  P.  T.  McVay 
and  Geo.  B.  Rittenhouse,  both  of  Oklahoma 
City,  for  plaintiff  In  error. 

Hnddleston  &  Stephenson,  of  Okemah,  for 
defendant  in  error. 

HARRISON.  J.  The  judgment  herein 
sought  to  be  reversed  was  rendered  against 
W.  S.  Peters,  plaintiff  In  error,  requiring  him 
to  comply  with  the  terms  of  a  certain  con- 
tract or  escrow  agreement,  by  which  he, 
plaintiff  in  error,  bound  himself  to  convey  to 
defendant  In  error,  6.  G.  Bledsoe,  a  certain 
tract  of  land  situated  In  Okfuskee  county, 
Okl.    W.  S.  Peters  was  an  attoTbey  of  the 
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Okfuskee  county  bar,  and  O.  G.  Bledsoe  was 

a  farmer  of  Okfuskee  county. 

On  November  1,  1916,  Peters  and  Bledsoe 
entered  into  a  written  agreement,  which  was 
placed  in  escrow  in  the  Farmers'  &  Mer- 
chants' Bank  of  Boley,  Okl.,  by  tbe  terms  of 
which  agreement  said  bank  was  to  deliver 
to  Bledsoe  the  warranty  deed  attached  to 
said  written  agreement,  by  which  deed  Peters 
conveyed  to  Bledsoe  a  certain  80-acre  tract 
of  land  situated  In  Okfuskee  county,  said 
deed  to  be  delivered  to  Bledsoe  upon  the  pay- 
ment by  Bledsoe  of  certain  notes  attached  to 
tbe  agreement  and  the  assumption  of  pay- 
ment by  Bledsoe  of  a  certain  mortgage  for 
$1,500,  then  existing  against  said  tract  One 
of  tbe  notes  amounting  to  $400  fell  due  on 
the  1st  day  of  November,  1917.  On  said  day, 
however,  Bledsoe,  then  living  on  the  land  in 
question,  was  confined  to  bis  bed,  sick  of 
typbc^d  fever,  and  under  the  treatment  of  a 
doctor.  He  told  bis  physician  on  that  day 
of  tbe  note  being  due  on  that  day  and  of  his 
desire  to  pay  same,  but  his  physician.  Dr.  J. 
L.  Scott,  advised  him  that  he  was  not  able  to 
go  to  tfwn,  that  his  fever  was  then  102, 
whereupon  it  was  agreed  between  Bledsoe 
and  the  doctor  that  the  doctor,  who  was  on 
intimate  and  friendly  terms  with  Attorney 
Peters,  should  see  Peters  that  day  and  tell 
him  of  Bledsoe's  condition,  and  that  he  had 
the  money  to  pay  the  note,  and  would  in  a 
few  days  come  in  with  his  wife  and  pay  it 
off,  and  to  ascertain  from  Peters  whether 
such  arrangement  would  be  satisfactory. 
The  doctor  testified  that  he  saw  Peters  on 
that  day,  and  delivered  the  message  from 
Bledsoe,  and  that  Peters  said,  in  substance, 
that  such  an  arrangement  was  all  right; 
that  he  had  been  making  some  money,  and 
would  not  need  what  Bledsoe  owed  on  the 
note  for  a  few  days.  The  doctor  further  tes- 
tified that  he  returned  on  that  day  to  Bled- 
soe's home  and  told  Bledsoe  what  Peters  bad 
said. 

Bledsoe  testified  that,  relying  upon  the 
message  bis  physician  had  brought  him  from 
ii'eters,  he  did  not  go  to  town  that  day  to 
make  payment,  but  that  tbe  next  day,  the  2d 
of  November,  he  was  Informed  by  another 
party  that  things  did  not  look  just  right, 
meaning  the  actions  of  Peters,  whereupon  he 
went  into  the  town  of  Boley  on  that  day,  the 
2d  of  November,  and  offered  to  pay  the  note 
to  tbe  bank,  but -the  bank  refused  to  receive 
tbe  payment,  stating  that  on  the  day  before 
Peters  had  advised  him  not  to  accept  the 
payment,  because  the  agreement  had  been 
breached  by  Bledsoe's  failure  to  make  pay- 
ment on  the  1st  day  of  November.  Ue  there- 
upon employed  an  attorney,  and  within  a 
few  days  the  attorney  made  a  further  ten- 
der of  payment  to  Peters,  which  was  de- 
clined. The  bank  in  the  meantime  had  re- 
turned the  written  agreement  and  deed  at- 
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tached  over  to  Peters,  and  had  mailed  tbe 
unpaid  promissory  notes  to  Bledsoe.  There- 
after Bledsoe  brought  salt  to  require  Peters 
to  comply  with  the  terms  of  the  agreonent; 
that  is,  to  accept  payment  of  the  promissory 
notes  due,  and  to  deliver  the  deed  to  the  land. 

At  the  conclusion  of  the  .trial  the  court  de- 
creed that  I'eters  should  replace  the  escrow 
agreement  with  deed  attached  In  the  bank, 
and  that  itiledsoe  should  replace  the  promis- 
sory notes  with  the  bank,  and  that  the  par- 
ties, Peters  and  Bledsoe,  should  comply  with 
the  terms  of  the  agreement,  and  that  upon 
the  payment  of  the  amount  due  under  said 
agreement,  which  amount  due  at  that  time 
bad  been  tendered  Into  court,  and  was  found 
to  have  been  tendered  i>y  the  court,  the  bank 
or  escrow  holder  should  thereupon  deliver 
the  deed  to  Bledsoe. 

Plaintiff  In  error  asks  that  this  Judgment 
be  reversed,  principally  upon  the  ground  tl^at 
by  the  terms  of  the  agreement  "time  was 
made  the  essence  of  the  contract,"  and  .that 
the  failure  on  the  part  of  Bledsoe  to  comply 
with  the  terms  of  the  contract  by  payment  of 
tbe  note  on  the  Ist  of  November  should  for- 
feit bis  right  to  a  fulfillment  of  the  contract. 

On  the  other  band  It  is  contended  by  Bled- 
soe: First,  that  by  tbe  terms  of  said  con- 
tract time  was  not  made  the  essence  thM«of ; 
and  second,  that  his  failure  to  make  payment 
6a  the  1st  day  of  November  was  Justified  by 
Peters'  message  sent  by  the  doctor,  even 
though  the  agreement  be  construed  to  mean 
that  "time  was  of  the  essence  of  tbe  con- 
tract" 

[1,2}  The  court  found  that  imdet  the 
terms  of  the  agreement  time  was  not  express- 
ly made  the  essence  of  the  contract,  and  fur- 
ther found  that,  though  Bledsoe  did  not 
strictly  comply  with  the  terms  and  conditions 
thereof  with  reference  to  the  time  of  pay- 
ment, his  failure  to  do  so  was  excused  by  tbe 
conduct  of  Peters,  but  did  not  find  whether 
by  necessary  implication  time  should  be  con- 
sidered as  of  the  essence  of  the  contract. 
Both  these  findings  are  sustained  by  the  rec- 
ord. The  instrument  in  question  did  not  in 
words  expressly  provide  that  time  was  to  be 
considered  the  essence  of  the  contract.  This 
being  true,  and  the  finding  that  Bledsoe's 
failure  to  make  payment  on  November  1st 
was  excused  by  the  conduct  of  Peters  being 
sustained  by  the  evidence,  it  was  therefore 
unnecessary  for  the  court  to  go  into  the  field 
of  speculation  and  decide  whether  by  neces- 
sary implication  "time  was  Intended  to  be 
the  essence  of  the  contract."  Section  968. 
Kev.  Laws  1910,  provides: 

"Time  is  never  considered  as  of  the  essence 
of  a  contract,  unless  by  its  terms  expressly  bo 
provided." 

In  Drumrlght  t.  Brown  et  al..  76  Okl.  162, 
184  Pac.  110,  this  court  in  a  well-consldercd 


opinion  by  Mr.  Justice  Balney,  after  quoting 
the  above  statute  said: 

''Although  no  particular  form  of  expression 
is  necessary,  it  must  appear  from  tbe  plainly 
expressed  provisions  contained  in  a  contract, 
independent  of  all  extraneous  matter  or  cir- 
cumstaoces,  that  it  was  the  intention  of  tbe 
parties  thereto  that  time  should  be  the  essence 
thereof." 

The  obvious  reason  for  the  wording  of  tbe 
above  statute,  as  well  as  for  the  foregoing  in- 
terpretation thereof  by  this  court,  is  that  the 
terms  of  the  written  instrument  are  more 
clearly  and  more  safely  expressed  by  explicit 
wording  than  by  being  left  to  the  uncertain- 
ties of  implication. 

Additional  light  may  be  thrown  upon  and 
a  clearer  view  obtained  of  the  full 'uieanlug 
of  the  above  statute  by  carefully  considering 
in  connection  therewith  the  preceding  sec- 
tions 945  to  967,  Inclusive,  bearing  in  mind 
also  that  said  sections  are  under  article  3  of 
the  chapter  on  Contracts,  and  that  such  arti- 
dle  devotes  itself  eriWrely  to  defining  Just 
how  contracts  in  this -state  are  to  be  Inter- 
preted.   Section  945  provides: 

"All  contracts,  whether  public  or  private,  ar« 
to  be  interpreted  by  the  same  rules,  except  as 
otherwise  provided  by  law." 

Section  946  provides  that  effect  is  to  be 
given  to  the  intent  of  parUes;  947  provides 
how  intention  of  parties  may  be  ascertained ; 
948  provides  what  language  governs;  949 
provides  how  intention  is  to  be  ascertained 
from  writing;  950  provides  that  error  la  to 
be  disregarded;  961  provides  for  giving  ef- 
fect to  every  part;  952  provides  when  several 
contracts  are  taken  as  one;  953  provides 
what  Interpretation  favors  validity :  954'  pro- 
vides for  words  to  be  taken  in  ordinary 
sense;  955  for  technical  words;  956  what 
law  governs;  957  what  circumstances  ex- 
plain ;  058  for  restricting  the  conft-act  to  in- 
tention of  parties ;  959  that  belief  of  prom- 
isor governs  in  case  of  ambiguity;  960  pso- 
vides  that  particular  clauses  are  subordioate 
to  general  intent';  961  that  written  and  origi- 
nal parts  control ;  902  bow  repugnancy  must 
be  reconclled ;  963  that  inconsistent  words  be 
rejected;  904  for  interpretation  against  par- 
ty causing  uncertainty ;  965  when  reasonable 
stipulation  Implied;  966,  when  necessary  in- 
cidents implied;  967  that  reasonable  time  al- 
lowed where  not  specified. 

But  when  It  comes  to  the  question  as  to 
wlien  time  is  the  essence  of  a  contract  the 
statute  makes  a  distinct  exception,  and, 
emphasizing  the  Importance  of  the  provision 
of  a  contract  in  that  regard,  it  thus  provides: 

"Time  is  never  considered  as  of  the  essence 
of  a  contract,  unless  by  its  terms  expressly  so 
provided." 

The  Lieglslature  no  doubt  recognized  the 
Injustice  that  might  be  done  to  one  of  the 
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parties  thereto  by  an  erroneons  constructLoo, 
and  recognized,  further,  that  If  It  were  the 
intention  of  the  parties  tomalce  time  the  es- 
sence of  their  contract  its  terms  should  ex- 
pressly so  provide.  In  other  words,  the  Leg- 
islature, recognizing  the  Importance  of  this 
feature  of  a  contract  and  the  Injustice  that 
might  be  done  by  an  erroneous  Interpreta- 
tion, recognized  also  that  li  such  were  the  In- 
tention of  the  itartles,  there  could  be  no 
easier,  plainer,  or  safer  way  for  providing  so 
than  by  saying  so;  hence  it  expressly  pro- 
vides as  above  quoted.  Therefore  the  trial 
court  Is  correct  in.  finding  that  the  contract 
did  not  expressly  provide  that  time  should  be 
the  essence  thereof. 

[3]  As  to  the  finding  th«,t  Bledsoe's  failure 
to  comply  strictly  with  the  contract  as  to 
paymmt  of  the  note  was  justified  by  the  con- 
duct of  Peters,  the  court  had  these  facts  to 
consider,  viz.:  That  the  fact  of  Bledsoe's 
being  sick  was  not  denied:  the  fact  that  be 
told  bis  physician  of  his  desire  to  pay  off  the 
note  that  day  was  not  denied,  but  proven  by 
positive  testimony ;  the  fact  tliat  the  do<^or 
forbade  him  to  go  to  town,  and  that  word 
was  sent  to  Peters  of  his  intention,  desire, 
and  ability  to  pay  the  debt  on  that  day,  un- 
less Peters  was  willing  to  wait  until  he  got 
able  to  come  in.  The  fact  that  the  message 
was  delivered  to  Peters,  and  that  Peters  did 
not  signify  a  desire  for  payment  on  that  day, 
and  did  not  inform  the  doctor  that  he  de- 
manded payment  on  that  day,  apd  the  fact 
that  the  doctor's  message  from  Peters  to  Bled- 
soe Influenced  Bledsoe  in  not  going  to  make 
the  payment  that  day,  are  all  facts  which 
the  court  had  for  consideration,  and  which 
were  undisputed;  there  is  a  dispute  as  to 
the  message  which  Peters  sent  to  Bledsoe  by 
the  doctor.  The  doctor  said  Peters  told  him 
that  it  would  be  all  right,  that  be  had  made 
some  money,  or  was  making  money,  and 
would  not  neied  it  Peters  denied  recollection 
of  making  such  statement;  therefore  that 
fact  was  in  dispute,  and  the  court  was  au- 
thorized to  give  credence  to  such  testimony 
as  appealed  to  his  senses,  but  there  is  no  dis- 
pute as  to  the  fact  that  when  the  doctor  went 
to  him  with  the  message  from  Bledsoe  that 
Peters  did  not  in  any  way  signify  that  he 
would  demand  payment  on  that  day,  or  that 
be  would  consider  the  contract  forfeited  tf 
not  paid  on  that  day.  These  undisputed  facts 
sustain  the  court's  finding  that  Bledsoe's 
failure  to  make  payment  on  the  Ist  was  ex- 
cused by  the  conduct  of  Peters. 

It  is  also  contended  by  Peters  that  Bledsoe 
did  not  have  enough  money  In  the  bank  to 
pay  off  all  that  was  due;  that  the  tender 
was  therefore  insufficient  to  constitute  a 
tender  in  law.  Peters  further  contends  that 
the  fact  that  Bledsoe  stated  to  the  doctor  and 
8$nt  word  by  the  doctor  to  Peters  that  he 
(Bledsoe)  and  his  wife  would  come  in  and 
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make  the  payment  should  be  takes  to  prove 
that  Bledsoe  did  not  have  sufficient  money 
In  the  bank  to  pay  same,  but  that  he  and  bis 
wife  would  come  In  and  obtain  a  loan  suffi- 
cient to  cover  the  amount  due.  With  this 
contention  the  trial  court  evidently  did  not 
agree,  and  we  see  no  reason  for  questioning 
its  discernment  in  the  premises;  for,  taking 
the  contention  of  Peters  in  Its  fullest  legiti- 
mate ^ect,  and  conceding  that  Bledsoe  did 
not  have  all  the  money  m  the  bank,  it  is  not 
disputed  tbat  he  or  his  wife,  or  both,  had  the 
money  at  home,  nor  that  he  and  his  wife 
could  have  obtained  the  money  on  the  1st,  If 
tie  did  not  already  have  enough,  nor  that 
they  would  have  come  in  on  the  Ist  day  of 
November  and  obtained  It,  except  for  the 
conduct  of  Peters,  as  was  found  by  the  comt. 

Therefore  tlfe  numerous  authorities  dted 
by  plaintiff  in  error  as  to  what  constitutes  a 
legal  tender  are  immaterlaL  Ukewise  the 
numerous  and  well-considered  authorities 
cited  in  support  of  his  contention  as  to  when 
time  is  the  essence  of  a  contract,  and  what 
is  to  be  done  in  such  cases  are  not  applicable 
to  the  facts  in  tills  case,  governed,  as  they 
are,  by  the  statutes  and  decisions  of  tikis 
state. 

The  Judgment  is  affirmed. 

RAINEY,  C.  J.,  and  KANE,  PITCHFORD, 
JOHNSON,  and  McNEIIX/,  JJ„  conciir. 


FERRIS  at  al.  V.  HOLIMAN.    (N«.  10783.) 
(Supreme  Court  of  Oklahoma.    I^ay  25,  1920.) 

(nyUabus  hy  the  Court.) 

1.  Trial  «s>  178— Question  presented  on  motion 
for  dlroetail  verdlot  stated;  on  motion  to  di- 
rect verdict  only  the  evidence  favorable  to 
the  opposing  party  should  be  considered. 

The  question  presented  to  a  trial  court  on  a 
motion  to  direct  a  verdict  ia  whether,  admitting 
the  truth  of  all  the  evidence  which  has  been 
given  in  favor,  of  the  party  against  whom  the 
action  ia  contemplated,  together  with  such  in- 
ferencea  and  coneluaions  as  may  be  reaaonably 
drawn  from  it,  there  is  enough  competent  evi- 
dence to  reasonably  sustain  a  verdict  should 
the  jury  find  in  accordance  therewitu.  Where 
the  evidence  is  conflicting,  and  the  court  is 
moved  to  direct  a  verdict,  all  facts  and  infer- 
ences in  conflict  with  the  evidence  against 
which  the  action  is  to  be  taken  mnat  be  elim- 
inated entirely  from  consideration  and  totally 
disregarded,  leaving  solely  the  evidence  for 
consideration  which  is  favorable  to  the  party 
against  whom  sach  action  is  leveled. 

2.  Master  and  sarvant  «=9286(  13)— Railroad's 
negligence  under  federal  act  held  question 
for  Jury. 

In  an  action  by  an  administratrix  against  a 
railroad  company  for  damages  for  the  death  of 
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a  deceased  employe,  where  the  liability  is  de- 
termined vmder  the  terms  of  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  f| 
8667-8666),  and  the  negligence  of  the  railroad 
company  complained  of  was  a  failure  to  prop- 
erly inspect  a  certain  car  and  in  using  said  car 
on  which  the  handholds  were  loose  and  defec- 
tive and  the  roof  loose  and  broken,  and  ^here 
the  evidence  disclosed  that  the  deceased,  while 
in  the  discharge  of  his  duties,  was  in  the  act  of 
climbing  upon  the  car  and  -using  the  handholds 
and  the  car  was  Jerked  and  jolted,  and  the  de- 
ceased by  reason  of  the  jerk  and  jolt  of  the 
car  fell  on  the  track  and  was  run  over  and 
killed,  and  there  was  evidence  that  the  hand- 
holds on  top  of  the  car  were  loose  and  would 
raise  up  from  one  to  two  inches  and  would 
move  back  and  forth  two  or  three  inches,  and 
that  a  pull  or  jerk  on  the  loose  handholds  would 
raise  .the  roof  of  the  car  a  distance  of  two 
feet,  althoogh  this  evidence  was'controverted  by 
defendant,  held,  it  was  not  error  for  the  court, 
in  view  of  such  evidence,  to  overrule  a  motion 
to  instruct  a  verdict  for  the  defendant 

Appeal  from  Superior  Court,  Muskogee 
County;    Guy  F.  Nelson,  Judge. 

Action  by  Mrs.  Maldle  HoUman,  adminis- 
tratrix of  John  HoUman,  deceased,  agaluat 
H.  C,  Ferris  and  Alexander  New,  receivers 
of  the  Missouri,  Oklahoma  &  Gulf  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Jones  &  Foster,  of  Muskogee,  and  Arthur 
Miller,  of  Kansas  City,  for  plaintiffs  In  er- 
ror. 

Maben  &  Pitman,  of  Shawnee,  for  defend- 
ant in  error. 

McNEIIili,' J.  This  action  was  commenced 
in  the  superior  court  of  Muskogee  county  by 
Mrs.  Maldle  Hollman,  administratrix  of  the 
estate  of  J.  H.  Hollman,  deceased,  against 
H.  O.  Ferris  and  Alexander  New,  receivers 
of  the  Missouri,  Oklahoma  &  Gulf  Railway 
Company,  to  recover  damages  for  the  wrong- 
ful death  of  the  deceased.  The  petition  al- 
leged plaintiff  was  the  surviving  widow  of 
deceased,  and  had  been  appointed  adminis- 
tratrix; that  deceased  was  an  employ^  of 
the  defendant,  and  wbile  in  the  discharge  of 
bis  duties  in  assisting  In  certain  switching 
of  the  train  he  was  ordered  and  directed  to 
go  uiH>n  a  certain  box  car,  which  car  was  a 
part  of  the  train  upon  which  deceased  was 
working,  and  while  the  deceased  was  climb- 
ing upon  the  box  car  according  to  orders 
given  him,  and  while  In  the  discharge  of  hia 
duties  as  brakeman  It  became  necessary  for 
bim  to  take  hold  of  one  of  the  grabirons  on 
the  roof  of  the  car  to  raise  himself  on  the 
top  of  the  car,  being  the  means  used  to 
climb  upon  said  car,  and  while  holding  to  the 
same  the  grabirons  and  roof  gave  way-  and 
deceased  fell.  It  was  alleged  that  said  grab- 
Irons  were  In  a  defective  condition,  being 
loose,  and  that  the  roof  to  which  the  grab- 
irons  were  fastened  was  rotten  and  broken. 


and  on  account  of  Ute  defective  and  loose 
condition  of  the  roof  and  the  grabirons  the 
deceased  was  thrown  to  the  ground  and  nn 
over  and  killed;  that  the  defendant  was 
negligent  and  careless  in  using  said  car 
when  not  in  proper  repair,  and  In  not  fur- 
nishing proper  appliances  for  the  deceased  to 
work  with,  and  was  negligent  and  careless 
in  the  Inspection  of  the  car;  that  by  reason 
of  said  acts  of  negligence  deceased  was  kill- 
ed. Tlie  defendants  answered  by  general  de- 
nial and  alleged  contributory  negligence.  It 
was  agreed  during  the  trial  of  the  case  that 
at  the  time  of  the  accident  the  defendant 
company,  or  train,  was  engaged  in  interstate 
commerce,  and  the  case  was  governed  by  the 
law  applicable  to  llie  federal  Employers'  lia- 
bility Act  (U.  S.  Comp.  St.  it  8657-8665),  and 
was  tried  upon  that  theory.  From  a  Judg- 
ment in  favor  of  the  plaintiff,  the  defend- 
ants have  appealed. 

For  reversal  plaintiffs  In  error  argue  ^nt 
two  propositions:  First,  the  court  erred  in 
refusing  to  sustain  a  demurrer  to  the  evi- 
denee  of  the  plaintiff;  second,  that  the  court 
erred  in  refusing  to  peremptorily  instruct 
the  Jury  to  find  for  the  defendant. 
-  [1]  In  determining  whether  the  court  com- 
mitted error  in  refusing  tb  direct  a  verdict 
fbr  the  defendant,  it  wUI  be  necessary  to 
examine  the  evidence  and  determine  wheth- 
er the  evidence  is  sufficient  when  viewed  in 
the  light  of  the  holding  of  this  court  as  stat- 
ed in  the  case  of  Shields  v.  Smith,  60  Okl. 
548,  151  Pac.  207,  as  foUows: 

"The  question  presented  to  a  trial  conrt  on 
a  motion  to  direct  a  verdict  is  whether,  admit- 
ting the  truth  of  all  the  evidence  which  has 
been  given  in  fbvor  of  the  party  against  whom 
the  action  is  contemplated,  together  with  such 
inferences  and  conclusions  as  may  be  reason- 
ably drawn  from  it,  there  is  enough  competent 
evidence  to  reasonably  sustain  a  verdict  should 
the  jury  find  in  accordance  therewith.  Where 
the  evidence  is  conflicting,  and  the  court  is 
moved  to  direct  a  verdict,  all  facts  and  infer- 
ences in  conflict  with  the  evidence  against  which 
the  action  is  to  be  taken  must  be  eliminated 
entirely  from  consideration,  and  totally  dis- 
regarded, leaving  solely  the  evidence  for  consid- 
eration which  is  favorable  to  the  party  against 
whom  such  action  is  leveled." 

[2]  The  evidence  disclosed  that  the  car 
did  not  belong  to  the  defendant  company,  but 
was  a  cor  In  transit  and  was  received  by  the 
defendant  company  at  Miami,  Okl.,  to  be 
moved  over  defendant's  line  of  road.  The 
evidence  disclosed  that  the  car  was  Inspect- 
ed at  Miami  by  the  defendant  cbmpkny  be- 
fore receiving  or  attempting  to  move  the 
same.  When  the  train  of  which  this  car 
was  a  part  reached  Waggoner,  it  was  neces- 
sary to  do  certain  switchlag  and  to  set  out 
one  car  and  transfer  the  same  to  the  Iron 
Mountain  Railroad.  The  bead  brakeman,  br 
the  party  who  had  charge  of  the  crew,  or- 
dered this  to  be  done  by  maldng  a  flying 
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switch.  The  evldenoe  as  to  bow  fbia  was 
done  l8  abstracted  by  plaintifl  in  error  In 
tbeir  brief  as  follows: 

"We  had  one  car,  M.,  O.  A  G.  168,  which  we 
wanted  to  switch  on  to  the  Iron  Mountain;  it 
was  the  rear  car,  the  tenth  ear  from  the  eni^ne, 
and  the  Michigan  Central  car  was  next  to  it. 
We  had  to  make  a  flying  switch  to  get  the  car 
towards  the  Iron  Mountain  connection,  which 
laid  off  in  another  direction  south  of  where  we 
were,  leading  off  of  the  main  line.  The  engine 
and  other  nine  cars  were  to  be  run  down  on  the 
passing  track  so  they  would  clear  the  main  line 
and  let  this  car  come  on  down  the  main  line.  I 
was  on  M.,  O.  &  O.  car  168,  the  tenth  car,  and 
told  Mr.  Holiman  to  ride  the  ninth  car,  Michigan 
Central  48007,  which  he  did;  I  gave  the  en- 
gineer the  signal  to  put  the  train  in  motion, 
wliich  he  did,  and  I  then  told  Holiman  to  stay 
with  the  car  he  was  on  and  I  would  cat  off  the 
one  I  was  on  and  tide  it  myself.  When  the  cars 
were  going  at  a  speed  I  considered  sufficient 
to  make  the  drop  of  this  car  I  gave  the  cos- 
tonaary  slow  signal;  the  engineer  slowed  up; 
the  cars  jammed  together  and  I  palled  the  pin, 
glancing  up  to  see  where  Holiman  was.  He 
was  then  at  the  top  of  the  car  ahead  and  had 
hold  of  the  top  grabiron.  I  immediately  sig- 
nalled the  engineer  to  go  ahead,  and  he  did  so 
with  a  Jerk;  I  then  looked  to  see  where  Holi- 
man was,  and  as  I  looked  I  coidd  see  the  roof 
of  the  car  where  he  was  in  the  act  of  falling 
or  coming  down;  it  looked  as  though  it  had 
been  thrown  up  a  bit  on  acoonnt  of  his  weight; 
liis  left  hand  was  loose  and  he  seemed  to  swing 
aroand  the  comer  of  tiie  car  and  fell  in  the 
center  of  the  track." 

As  to  the  condition  of  the  car,  the'wltness 
Cheabire  testified  In  regard  to  the  condition 
of  tbe  handholds  or  grabirons  the  deceased 
was  -using  or  hnd  bold  of  at  tbe  time  of  tbe 
accident,  and  in  describing  the  ones  that 
were  defective  stated  as  follows: 

"A.  Ton  could  take  hold  of  either  of  the  grab- 
irons  and  raise  them  up  an  inch  or  inch  and  a 
half  and  move  them  back  and  forth  (indicating) 
probably  2%  or  3  inches. 

"Q.  Now  when  you  take  hold  of  tbem  and 
raise  them  up  were  they  stationary  or  did  they 
move?    A.  They  would  move  about. 

"Q.  You  think  the  play  or  moving  about  of 
these  gratnrons  something  like  2Mi  inches?  A. 
Yes,  sir." 

In  describing  tbe  roof  of  the  car  where  the 
handholds  were  fastened  tbe  same  witness 
testified  as  follows: 

"Q.  What  did  you  find  when  you  examined  it? 
A.  I  found  tbe  roof  of  the  car  loose  on  the 
comer  to  the  side  door  almost  one  half  length 
of  the  car.    •    •    • 

"Q.  Tell  the  Jury  what  you  did  with  reference 
to  raising  this  roof  up,  if  anything.  A.  I  grab- 
bed up  and  raised  this  roof  up  about  two  feet 
witb  my  hand. 

"Q.  Raised  it  up  shout  two  feet?     A.  Yes, 


Tbe  duty  tbe -railroad  company  owed  to 
equip  its  train  with  safe  appliances  is  de- 
fined by  section  860S,  Oomp.  St.  U.  S.,  being 
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Act  March  2,  1893,  &  196,  f  4.  "GrabiroDB," 
eta,  which  provides  as  follows: 

"From  and  after  the  Ist  day  of  July,  1895, 
until  otherwise  ordered  by  the  Interstate  Com- 
merce Commission,  it  shall  be  unlawful  for  any 
railway  company  to  use  any  car  in  interstate 
commerce  that  is  not  provided  with  secure 
grabirons  or  handholds  in  the  ends  and  sides  of 
each  car  for  greater  security  to  men  in  coupling 
and  uncoupling  cars." 

Section  2  of  the  federal  jEmployers'  Uabili- 
ty  Act  states: 

*^hat    every    common    carrier    or    railroad 

*  *  *  shall  be  liable  in  damages  to  any  per- 
son   Buffering    injury    while    be    is    employed 

*  *  *  for  such  injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents,  or  employes  of  said  car- 
rier, or  by  reason  of  any  defect  or  insufficiency, 
due  to  his  negligence,  in  his  cars,  engines,  ap- 
pliances, machinery,'  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment" 

The  duty  of  the  railroad  company  being 
defined  by  statute,  it  then  becomes  our  duty 
to  view  the  evidence  in  the  light  of  tbe  for- 
mer opinions  of  this  court  to  determine 
whether  the  court  committed  error  In  failing 
to  instmct  a  verdict  for  the  defendant  or  In 
failing  to  sustain  a  demurrer  to  plaintifTs 
evidence.  In  doing  so,  we  must  admit  the 
evidence  heretofore  set  out  to  be  true.  Ad- 
mitting the  evldenoe  to  be  true,  1|;  could  not 
be  said  as  a  matter  of  law  that  the  hand- 
holds were  securely  fastened,  because  this 
evidence  does  not  support  such  a  contention, 
nor  could  it  be  said  tbe  roof  was  In  a  safe 
condition.  Whether  the  appliances  were  In 
a  safe  condition  was  a  question  of  tact  for 
tbe  Jury  to  determine,  and  not  a  question  to 
be  decided  by  the  <A>urt  It  was  for  tbe  Jury 
to  say  whether  this  box  car  was  properly 
equipped  and  In  a  safe  condition  for  proper 
usage,  when  the  roof  was  In  condition  that 
an  employ^  in  climbing  on  top  of  the  car  by 
using  tbe  handholds  a  pull  or  Jerk  woqld 
raise  the  roof  approximately  two  feet  It 
was  for  tbe  Jury  to  say  whether*  tbe  hand- 
holds were  securely  fastened  or  in  a  danger- 
ous condition,  when  they  would  pull  up  from 
the  car  an  Inch  and  a  half  or  two  Inches 
when  catching  hold  of  tbe  same,  and  then 
they  would  move  one  side  to  the  other  side 
a  distance  of  from  2%  to  3  Inches. 

Upon  tbe  question  of  whether  these  de- 
fects of  tbe  car  were  such  that  could  be  no- 
ticed by  an  Inspector  wben  examining  tbe 
handholds  on  tbe  roof,  evidence  was  grfven 
by  one  of  the  Inspectors  of  the  train,  and  an 
employ*  of  the  defendant,  who  was  produced 
by  the  defendant  as  a  witness,  testified  as 
follows: 

"A.  This  hoard  right  here  called  a  facia  and 
that  is  2%  inches  (witness  indicates  on  photo). 

"Q.  Split  in  this  facia  of  2%  inches?  A. 
Yes. 

"Q.  I  see.    And  you  say  that  could  be  seen  by 
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persons  going  ap  to  take  hold  of  these  grab* 
irons?    A.  Yes,  sir. 

"Q.  Then  a  car  inspector  who  had  gone  np  to 
examine  these  grabirons  were  to  see  whether 
they  were  fastened,  what  condition  they  were 
or  cooid  have  seen  this  split  in  the  facia?  A. 
If  they  went  np  that  place  they  could  not  have 
helped  it" 

'  This .  evidence  and  the  other  evidence  set 
ont  heretofore,  when  considered  from  the 
standpoint  of  whether  the  court  committed 
error  In  refusing  to  Instruct  a  verdict  for 
the  defendant,  does  not  even  present  a  close 
question,  but  discloses  a  condition  and  state 
of  facts  that  is  very  apparent;  the  top  of 
the  car  and  the  handholds  were  in  an  un- 
safe and  dangerous  condition.  While  it  Is 
true  defendant  offered  evidence  that  the 
state  of  facts  as  detailed  above  was  exag- 
gerated and  untrue,  yet  this  court  cannot 
weigh  the  evidence,  not  consider  the  evi- 
dence misst  favorable  to  the  defendant,  when 
passing  upon  the  question  of  Instructing  a 
verdict  for  the  defendant, 

^ffe  therefore  conclude  that  the  court  did 
not  commit  error  in  either  overruling  the 
demurrer  offered  by  the  defendant  to  plain- 
tiff's evidence  or  in  falling  to  Instruct  the 
jury  to  return  a  verdict  for  the  defendant; 
and  therefore  the  case  is  affirmed. 

BAINEY,  V.  O.  J.,  and  HARBISON, 
JOHNSON,   BAILEY,    and   RAMSEY,    JJ., 


CRAWFORD  et  al.  v.  CASSITY  et  ai. 
(No.  9589.) 

(Supreme  Court  of  Oltlahoma.    April  27,  1920. 
Rehearing  Denied  June  8,  1920.) 

(ByOabui  by  the  Court.) 

1.  Judgment  €=3248— Judgment  outside  the  Is- 
sues is  erroneous. 

The  rendition  of  a  judgment,  or  a  part 
thereof,  which  is  entirely  outside  of  the  issues 
as  made  by  the  pleadings  and  the  evidence,  is 
erroneous. 

2.  Municipal  corporations  is=3325— City  coun- 
cil's finding  of  necessity  of  sewer  improve- 
ment final  in  absence  of  fraud. 

Section  468,  Revised  Laws  1910,  grants  to 
the  mayor  and  city  council  the  power  to  de- 
termine the  necessity  of  establishing  certain 
sewer  districts  witliin  said  town  or  city,  and 
the  general  rule  is  the  finding  by  the  city 
council  that  said  improvement  is  necessary 
is  final,  and  cannot  be  reviewed  by  the  courts 
in  the  absence  of  circumstances  of  fraud  and 
oppression. 

3.  Municipal  corporations  €=3323(3)— Petition 
alleging  unreasonableness  of  Improvement  or- 
dinance construed  to  state  a  cause  of  action. 

A  petition  which  alleges  that  an  ordinance 
of  the  dty  council  in  creating  a  sewer  district 


was  unreasonable,  nnjust,  and  was  passed  de- 
signedly and  capricionsly,  and  was  unnecessary 
and  would  be  of  no  (benefit  to  the  property  nor 
to  the  public,  contains  sufScient  allegations 
to  state  a  cause  of  action. 

4.  Municipal  corporations  €=9484(1)— Proceed* 
Ings  for  improvements  and  In  maliJng  assess- 
ments  presumed  regular. 
Proceedings  of  a  municipal  corporation  or- 
dering public  improvements  and  making  assess- 
ments  to  pay  for  same  are  presumed  to  be 
regular,  and  the  burden  is  upon  the  one  at- 
tacking the  legality  of  such  assessments  to 
show  irregularity  in  such  proceedings. 

6.  Municipal  cerporatione  €=3>484(2)— Fladlng 
of  benefits  by  Improvement  to  the  amount  of 
the  assessmMt  oonclnsive. 
Whether  lots  In  a  sewer  district  are  bene- 
fited to  the  amount  of  the  assessment  levied 
against  such  lots  Is  a  legislative  questioD,  and, 
having  been  determined  by  the  legiriative  power 
of  the  city  in  regular  proceedings,  is  conclusive 
in  an  action  to  enjoin  the  collection  of  the  as- 
sessments  on  the   ground   that  the  cost  ex- 
ceeds the  benefits. 

6.  Municipal  corporations  €=>323(l)  — Coorts 
cannot  prevent  Intended  sewer  Improvement 
unless  erdlnance  void  for  '  unreasonableness. 

The  general  rule  is  where  the  mayor  and 
city  council  have  determined  a  certain  sewer 
improvement  necessary  the  courts  cannot  in- 
terfere to  prevent  said  improvement,  exoept  in 
cases  where  it  clearly  appears  that  the  dis- 
cretion of  the  local  legislative  branch  of  the 
government  has  been  abused  and  said  ordinance 
is  so  unreasonable  and  oppressive  as  to  render 
It  void.  ' 

7.  Municipal  corporations  €=3538  — JBdgment 
enjoining  collection  of  sewer  assessments  held 
clearly  against  the  evidence. 

The  evidence 'examined,  and  held,  the  judg- 
ment of  the  trial  court  when  the  law  applica- 
ble to  such  facts  is  applied  to  said  evidence 
is  clearly  against  the  weight- «f  the  evidence. 

Appeal  from  District  "Court,  Kay  County; 
Wm.  M.  Bowles,  Judge. 

Action  for  injunction  by  6.  M.'Ca8sit7  and 
others  against  W.  R.  Crawford  and  others, 
as  the  Oity  Council  of  Toakawa,  and  F.  W. 
Keeney  &  Co.  Judgment  for  plaintiffs,  mo- 
tion for  new  trial  denied,  and  defendants  ap- 
peal. Reversed  End  remanded,  with  direc- 
tions to  dismiss  the  petition. 

W.  W.  Davis,  of  Tonkawa,  and  Jolin  S. 
Burger,  of  Blackwell,  for  plaintiffs  In  error. 

Sam  K.  Sullivan,  of  Newkirk,  and  J.  H. 
Hill,  of  Tulsa,  for  defendants  in  error. 

McNeill,  J.  This  at^on  was  instituted 
in  the  district  court  of  Kay  county  by  /}.  M. 
Casslty,  Ellhu  Myers,  and  G.  G.  Overstreet 
against  the  city  council  of  Tonkawa  and  P. 
W.  Keeney  &  Co.  to  enjoin  the  city  from  con- 
structing lateral  C  In  sewer  .district  No.  4,  in 
the  alley  of  block  30.    It  is  alleged  that  the 
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plalstlffs  were  the  owners  of  all  of  the  lotsi 
In  said  block  and  that  lateral  C,  which  ez-j 
tended  into  block  30,  was  placed  In  said  ordl- ! 
nance  by  the  said  city  council  and  oflBcers  of  j 
the  said  dty  designedly  and  caprlclonsly  and 
nnnecessarlly,  for  the  reason  a  sewer  plated 
'  In  the  alley  of  said  block  would  not  be  bene- 
ficial to  the  citizens  of  the  city  of  Tonkawa 
In  any  manner,  would  benefit  no  one,  and  the 
act  of  the  city  council  In  including  said 
bltxA  In  said  ordinance  was  unreasonable, 
unjust,  and  not  a  reasonable  and  just  exer- 
cise of  the  authority- conferred  upon  the  said 
mayor  and  coundl.  It  is  further  alleged 
there  are  sewers  running  along  the  sides  of 
said  block  and  that  said  lateral  is  unnecessa- 
ry, and  that  defendants  filed  a  protest  with 
the  city  council  and  thereafter  the  city  council 
let  a  contract. to  Keeney  &  Co.  To  this  peti- 
tion is  attached  the  defendants'  protest  and 
the  ordinance.  The  plaintiffs  asked  for  a 
temporary  injunction,  which  was  denied  by 
the  court  Thereafter  plaintiffs  filed  a  sup- 
plemental petition,  alleging  that  Keeney  & 
Oo.  had  filed  its  bond  and  was  attempting  to 
proceed  with  said  work.  Thereafter  a  sec- 
ond supplementiJ  petition  was  filed,  alleging 
in  addition  that  the  work  had  been  complet- 
ed and  that  the  city  council  had  passed  an 
ordinance  assessing  the  benefits  to  said  lots 
amounting  to  $278,  and  asking  that  the 
same  be  declared  Illegal  and  void  and  the 
city  be  enjoined  from  collecting  the  same. 
The  defendants  answered,  admitting  a  great 
portion  of  the  allegations  of  the  petition,  ex- 
cept the  fact  that  it  was  unnecessary  that 
the  sewer  be  installed  in  said  block,  and  de- 
nies that  said  lateral  C  was  included  in  said 
■ewer  district  on  account  of 'any  ill  will  or 
for  oppression,  but  that  said  block  is  in  the 
center  of  said  city,  a  portion  of  the  same  was 
low  and  without  sewerage  and  unsanitary ; 
and  further  answered  that  the  ordinance  had 
been  passed  and  sewer  had  been  Installed  as 
provided  In  sections  462—171,  Revised  Laws 
1910.  With  the  issues  thus  formed  the  case 
was  tried  upon  Its  merits  to  the  court,  and 
after  hearing  the  evidence  the  court  granted 
the  Injunction,  and  the  court  in  granting  the 
Injunction  stated  as  follows: 

'TThe  court  finds  that  the  city  council  and 
the  defendants  herein  were  without  jurisdic- 
tion to  order  the  sewer  complained  of  in  the 
petition  of  the  plaintiff,  for  the  reason  that 
after  the  protest  was  filed  by  the  plaintiffs 
there  was  no  finding  by  the  city  council  and 
no  record  of  any  finding  made  in  accordance 
with  the  statute  (section  468,  Revised  Laws 
1910),  making  it  necessary,  where  the  protest 
is  fili»d,  that  the  conndl  find  it  necessary  to 
build  said  sewer,  and  that  said  neglect  of  the 
council  to  make  said  finding  when  said  protest 
is  filej  is  jurisdictional. 

"Tffe  court  further  finds  as  a  matter  of  fact 
that  the  said  sewer  in  block  30  in  said  city 
of  Tonkawa,  as  set  out  in  plaintiffs'  petition, 
was  not  necessary,  in  the  judgment  of  the 
eonrt." 
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The  defendants  filed  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court.  The 
plaintiffs  in  error  for  reversal  argue  two 
propositions,  or  it  might  be  considered  as 
three:  First  That  the  trial  court  had  no 
jurisdiction  to  hear  and  determine  the  mat- 
ter presented  in  the  petition  of  defendants  in 
error,  for  the  reason  that  the  jurisdiction 
conferred  by  legislative  enactment  upon  the 
mayor  and  council  to  proceed  with  the  work 
of  providing  a  sewer  when  they  deemed  it 
necessary  Is  conclusive.  Seccmd.  That  the 
judgment  of  the  trial  court  holding  plaintiffs 
in  error  were  without  jurisdiction  to  order 
the  sewer  complained  of  in  the  petition,  for 
the  reason  that  after  the  protests  were  filed 
by  defendants  in  error  there  was  no  finding 
by  the  dty  council,  and  no  record  made  of 
any  finding  made  in  accordance  with  section 
468  of  Revised  Laws  of  1910,  that  said  find- 
ing is  not  based  upon  evidence  introduced  in- 
to the  trial  of  the  case;  and,  further,  that 
the  judgment  of  the  court  is  contrary  to  the 
weight  of  the  evideufoe  and  is  contrary  to 
law. 

[1-4]  We  will  first  consider  the  finding  of 
the  court  in  regard  to  the  dty  council  hav- 
ing no  jurisdiction  to  enter  into  the  contract, 
for  the  reason  that  after  the  pcptest  was  fil- 
ed the  dty  council  did  not  mtfke  a  finding 
that  the  sewer  was  necessary.  We  have 
searched  the  pleadings  to  find  where  this 
question  was  ever  raised  or  made  an  issue  in 
the  case  at  bar,  and  have  been  unable  to 
find  where  such  question  was  made  an  issue 
in  the  case  either  by  the  pleadings  or  the  evi- 
dence. 

The  opening  statement  of  defendants  in 
error  and  their  statements  during  the  trial 
disclose  that  the  question  as  to  whether  the 
dty  council  had  made  an  order  after  the 
protest  was  filed  finding  that  the  sewer  was 
a  necessity  was  not  an  issue  in  the  ca^e. 
Counsel  for  defendants  in  error  in  defining 
their  position  stated  their  contention  was 
this  lateral  C  was  unnecessary;  that  the 
same  was  not  for  the  benefit  of  plaintiffs' 
property  and  added  no  benefit  to  the  pr<^er- 
ty  in  any  amount,  no  benefit  to  the  dtizens 
of  Tonkawa,  nor  was  It  beneficial  for  the 
welfare  of  the  dty;  and,  further,  the  dty 
could  not  take  private  property  to  benefit  the 
public  unless  it  gave  the  private  property 
back  sufficient  benefit  to  the  amount  of  the 
costs  or  taxes  to  be  assessed  against  said 
property.  There  was  no  Issue  raised  by  the 
pleadings  that  the  injunction  was  applied  for 
upon  the  ground  the  city  council  acquired  no 
Jurisdiction  by  failing  to  make  a  record  after 
the  protest  was  filed  that  the  city  council 
considered  the  lateral  a  necessity.  The  rec- 
ord of  the  city  council  upon  this  proposition 
is  not  In  evidence.  The  evidence  does  not 
disclose  whether  there  was  such  ff  record  or 
not  The  evidence  does  disclose  that  the  city 
council  gave  the  protestants  a  hearing,  but 
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there  wa«  no  evidence  ottered  npon  either 
side  as  to  whether  the  council  had  overrnled 
the  protest  or  whether  there  was  a  record 
disclosing  that  the  city  conncU  considered  It 
a'  necessity  to  complete  said  lateral.  The  evi- 
dence does '  disclose  that  after  bearing  the 
protest  the,clty  cotmcll  proceeded  to  let  the 
contract  for  constructing  the  sewer,  and  all 
or  practically  all  of  the  members  of  the  city 
conncU  testified  they  considered  said  sewer 
necessary. 

Defendants  in  error,  who  were  the  plain- 
tiffs below,  did  not  Introduce  the  record  of 
the  dty  council  upon  this  point,  and  If  they 
attacked  the  proceedings  upon  that  ground 
the  burden  of  proof  was  upon  the  defendants 
in  error  to  prove  no  such  a  record  was  made. 
It  was  not  Incumbent  upon  plaintiff  In  error, 
being  the  defendants  below,  to  Introduce 
such  record  when  no  such  issue  was  present- 
ed in  the  pleadings. 

This  court,  In  the  case  of  Newman  v.  War- 
ner-Qulnlan  Asphalt  Oo.,  177  Pac.  37S,  stated 
as  follows: 

"Proceedings  of  a  municipal  corporation  or- 
dering street  improrements  and  making  assess- 
ments to  pay  for  same  are  presumed  to  be  reg- 
ular, and  the  burden  Is  upon  the  one  attacking 
the  legality  o^such  assessments  to  show  irreg- 
ularity in  suS  proceedings." 

See,  alsOk  Rawlins  v.  Wamer-Qoinlan  As- 
phalt Co.,  174  Pac.  626. 

This  court.  In  the  cases  of  City  of  Perry  v. 
Davis  et  tH,  18  Okl.  427.  90  Pac  865;  City 
of  Muskogee  v.  Kambo,  40  Okl.  672,  138  Pac. 
667 ;  Orr  v.  City  of  Gushing,  168  Pac.  223— 
lias  held  that  the  city  acquired  jurisdiction 
when  passing  the  ordinance  of  necessity. 
We  therefore  hold  that  this  finding  of  the 
court  is  not  based  upon  the  pleadings  nor 
the  evidence  in  the  case,  and  Is  erroneous, 
following  the  rule  laid  down  by  this  court  in 
the  case  of  Champion  v.  Oklahoma  Olty 
Land  &  Development  Co.,  159  Pac.  854. 

The  next  question  presented  Is,  Did  the 
court  have  Jurisdiction  or  did  the  petition 
state  a  cause  of  action?  The  petition  alleg- 
ed that  it  was  unnecessary  to  construct  said 
sewer  in  block  30,  and  the  constructing  of 
the  same  in  block  30  was  nnreascxiable,  un- 
necessary, and  arbitrary  exercise  of  power 
and  an  abuse  of  discretion  upon  the  part  of 
the  city  council.  The  general  rule  on  the  ques- 
tion is  that  the  finding  of  the  city  council  that 
an  improvement  is  necessary  is  conclusive, 
unless  the  finding  is  based  on  such  circum- 
stances as  to  amount  to  fraud  or  oivi^resslon. 
The  rule  is  stated  as  follows  in  Page  and 
Jones  on  Taxation  by  Assessment,  p.  450: 

"By  the  terms  of  some  statutes,  power  to 
determine  the  necessity  and  propriety  of  cer- 
tain kinds  of  improvement  is  sometimes  vested 
in  certain  public  officials.  The  action  of  such 
officials  is  generally  regarded  as  final,  at  least 
in  the  absence  of  drcumstanees  of  fraud  and 
oppression." 


This  same  rule  is  supported  In  the  case  of 
Stewart  v.  Neodesha;  3  Kan.  App.  830,  45 
Pac  110: 

"And  where  the  mayor  and  council  have  de- 
termined by  ordinance  that  a  new  sidewalk  is 
necessary,  and  by  ordinance  provide  for  the 
removal  of  the  old  walk  and  the  building  of 
a  new  one,  designating  the  material,  and  pro- 
viding the  dimensions  of  the  walk,  their  deter- 
mination is  final,  and  no  action  will  lie  by  an 
abutting  property  owner  to  enjoin  the  con- 
struction of  snch  walks,  when  the  ordinance 
is  not  unreasonable  or  unjust  in  its  provisions." 

We  think  the  petition  stated  a  cause  of 
action  and  the  court  had  jurisdiction  to 
hear  the  case  and  to  determine  whether  the 
ordinance  was  unreasMiable,  unjust,  and 
amounted  to  an  abuse  of  discretion  upon  the 
part  of  the  city  council. 

[I,  6]  The  next'  question  presented  is.  Was 
the  finding  of  the  court  that  the  construction 
of  the  sewer  in  block  30  was  not  necessary 
In  the  judgment  of  the  court  a  sufficient  find- 
ing to  base  an  injunction  on,  or  is  said  find- 
ing clearly  against  the  weight  of  the  evi- 
dence? It  was  admitted  that  block  30  was 
practically  within  the  center  of  town,  200 
feet  from  the  depot,  about  2  blocks  from  the 
schoolhouSe,  and  about  a  block  or  a  block 
and  a  half  from  the  post  office.  The  evi- 
dence in  the  case  on  behalf  of  plaintiffs  be- 
low was  not  that  It  was  unnecessary  that 
sewerage  be  provided  for  said  block,  but 
their  contention  was  that  there  was  sufficient 
sewerage  surrounding  said  block,  and  that 
the  city  council  by  adopting  proper  ordinance 
could  compel  the  people  to  connect  with  the 
main  sewer  and  thus  obviate  the  building  of 
this  sewer.  Several  witnesses  testified  to 
this  state  of  facts.  The  county  health  phy- 
sician testified  to  that  state  of  facts.  One 
of  plaintiffs'  witnesses  testified  that  he  did 
not  know  whether  the  sewer  was  a  necessity 
or  would  be  any  benefit  at  this  time,  but  it 
might  be  a  benefit  in  the  future.  Two  other 
physicians  testified  that  they  believed  the 
sewer  was  necessary  for  the  I>enefit  of  the 
health  of  the  city.  One  of  the  dty  council- 
men  testified  that  he  did  not  believe  the  sew- 
er was  essential ;  the  other  six  testified  that 
they  believed  it  was  essential,  not  only  for 
connecting  the  house  and  building  which  had 
been  used  as  a  garage  and  connect  the  out- 
houses with  the  sewerage,  but  also  the  in- 
stalling of  the  manhole  dose  to  the  elevator 
would  assist  in  draining  the  property.  It 
was  admitted  by  ail  that  this  property  was 
considerably  lower  than  the  other  portion  of 
town,  and  was  not  a  desirable  residence  por- 
tion of  the  town,  for  the  reason  the  land 
was  low  and  high  water  made  It  undesirable 
and  unhealthy  to  live  there.  While  there 
might  be  sufficient  evidence  to  find  that  the 
people  would  disagree  upon  whether  it  was 
essential  to  construct  said  sewer,  yet  such  a 
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rule  la  not  tlie  test  apon  which  a  Judgment 
may  be  sappcHrted.  Gpunsel  for  defendants 
in  error  also  contend  that  the  property  was 
not  benefited  by  the  Improvement.  This 
question  has  be^  decided  by  this  court  con- 
trary to  the  contention  of  defendants  in  er- 
ror tn  the  case  of  Newman  v.  Wamer-Quln- 
lan  Asphalt  Ck>.,  supra,  where  the  court  stat- 
ed as  follows: 

"Whether  lots  ahatting  on  a  street  improve- 
ment  are  benefited  to  the  amoant  of  the  as- 
sessment levied  against  sach  lots  is  a  legii- 
lative  question,  and,  haying  been  determined 
by  the  legislatiTe  power  of  the  city  in  regular 
proceedings,  is  conclusiTe  in  an  action  to  en- 
join tlie  collection  of  the  assessments  on  the 
gronnd  that  the  cost  exceeds  the  benefits." 

This  rule  was  followed  in  the  cases  of 
Okla.  Ry.  Cb.  v.  Sevems  Pav.  Co..  170  Pac. 
216 ;  aty  of  Chlckasha  v.  O'Brien,  58  Okl.  46, 
159  Pac  282;  Alley  v.  City  of  Muskogee,  63 
Okl.  230,  156  Paa  315 ;  M.,  K.  &  T.  Ry.  Co. 
V.  Olty  of  Tulaa,  45  Okl.  382,  145  Pac.  398. 

Upon  the  question  of  whether  the  evidence 
was  snfficlent  to  support  the  finding  that  the 
ordinance  was  unreasonable  or  unjust,  the 
rule  is  stated  by  the  Supreme  Court  of  Il- 
linois In  the  case  of  City  of  Chicago  v.  Kehll- 
ath  Anshe  Mayrlv,  284  Ul.  210,  on  page  212, 
119  N.  B.  905,  on  page  906,  as  follows: 

"We  have  held  that  the  necessity  for  an 
improvement  of  this  character  is  committed 
to  the  judgmtet  of  the  dty  ooundl,  and  that 
judgment  is  condnsive  unless  the  evidence 
clearly  satisfies  the  court  that  the  council's  ac- 
tion is  unreasonable  and  oppressive.  ■  If  there 
is  room  for  a  reasonable  difference  of  opinion, 
the  action  of  the  council  is  final.  City  of 
Marengo  v.  Eichler,  245  111.  47,  91  N.  E.  758; 
City  of  Belleville  v.  Pfingsten,  225  111.  293, 
80  N.  E.  266.  We  would  not  be  warranted,  u?- 
der  the  evidence  in  this  case,  in  holding  the 
ordfaiaDce  nnreaaonable  and  void." 

The  Supreme  Court  of  IlUnois,  in  the  case 
of  CSty  of  BellevUle  v.  Herzler,  225  lU.  404, 
80  N.  E.  269,  stated  as  follows: 

"On  objections  to  a  special  assessment  to  a 
street  improvement,  evidence  held  insufficient 
to  show  that  the  ordinance  was  void  as  arbi- 
trary, nnjust,  and  oppressive." 

Again,  the  court  in  City  of  Belleville  v. 
Pfingsten,  225  111.  <m  page  297,  80  N.  B.  4Ui 
page  267,  stated  the  rule  as  follows: 

"The  necessity  of  a  local  improvement  is  by 
law  committed  to  the  city  council,  and  courts 
cannot  interfere  to  prevent  such  impiovement 
except  in  cases  where  it  clearly  appears  that 
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the  discretion  of  the  local .  legislative  branch 
of  the  government  has  been  abused.  This 
court  has  held  many  times  that  the  only  ground 
upon  which  the  court  can  interfere  is  that  the 
ordinance  is  so  unreasonable  and  oppressive 
as  to  render  it  void.  The  presumption  always 
exists  in  favor  of  the  valitUty  of  an  ordinance 
passed  by  competent  legal  authority.  The  na- 
ture, character,  locality,  and  description  of  the 
i||iprovement  must  necessarily,  under  the  law, 
be  left  very  largely  to  the  discretion  of  the 
city  councils  in  cities  and  boards  of  trustees  of 
villages.  Whether  the  pavement  of  a  certain 
city  street  ought  to  be  macadam  or  brick  must 
be  determined  by  the  city  council,  and  that  ques- 
tion ordinarily  ft  not  subject  to  review  by  the 
courts.  In  determining  the  question  of  the 
reasonableness  or  unreasonableness  of  an  ordi- 
nance the  court  must  have  regard  to  all  ex- 
isting circumstance's,  contemporaneous  condi- 
tions, objects  sought  to  be  obtained,  and  the 
necessity  or  want  of  necessity  for  its  adoption. 
To  justify  the  court, in  interfering  on  ques- 
tions of  this  kind  requires  a  clear  and  strong 
case;  but  it  is  the  du^  of  the  court,  when  such 
case  is  presented,  to  protect  against  arbitrary 
and  oppressive  ordinances." 

In  the  case  of  Marengo  v.  Eichler,  245  III. 
47,  91  N.  B.  758,  the  fifth  syllabus  of  the  case 
(91  K  E.)  Is  as  follows: 

"To  Justify  a  conrt  in  holding  an  ordinance 

passed  by  a  city  council  for  a  local  improvement 
void  because  unreasonable,  it  must  clearly  ap- 
pear that  there  has  been  an  abase  of  discre- 
tion and  an  arbitrary  exercise  of  power  to  im- 
pose an  nnjust  burden  on  property  owners; 
it  not  being  enough  that  there  should  be  a 
difference  of  opinion  between  the  court  and 
council." 

[7]  The  record  further  disclosed  that  the 
cost  of  said  improvement  will  range  from 
$5  to  $12  per  lot,  or  a  total  cost  of  some  $278. 
By  following  the  rule  laid  down  by  the  Su- 
preme Oourt  of  Illinois,  it  was  not  only  nec- 
essary for  the  plaintiffs  to  prove  that  the 
improvement  was  unnecessary  and  that  the 
ordinance  was  oppressive,  but  the  evidence 
should  be  so  strong  and  clear  that  a  court 
could  say  with  reasonable  certainty  that  the 
ordinance  was  so  oppressive  as  to  amount  to 
the  taking  of  property  without  due  process 
of  law  and  void.  The  evidence  in  the  case  la 
not  sufBdent  to  support  such  a  finding. 

For  the  reasons  stated  the  Judgment  of 
the  court  is  reversed  and  remanded,  with  In- 
structions to  dismiss  the  petition. 

OWEN,  O.  Jn  and  KANE,  HARRISON, 
PITCHFORD.  JOHNSON,  and  HIGOIMS, 
33.,  concur. 
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aUAPAW    MINING  CO.  V.  COQBURN. 
(No.  9625.) 

(Suprema  Conrt  of  Oklahoma.    May  11,  1920.) 

(St/Udbu*  by  the  Court.) 

I.'  Release  €=»24(l)— Prior  rescission  or  can- 
cellation of  release  for  a  grossly  Inadequate 
•consideration  is  not  a  prerequisite  to  actiA 
for  Injury. 

Where  personal  injuries  bare  been  sulfered, 
for  which  a  liability  exists,  and  a  release 
therefor  has  been  fraudulently  procured  for  a 
grossly  inadequate  sum,  an  action  for  damages 
may  be  maintained  without  first  obtaining  a 
decree  to  rescind  or  to  cancel  the  release. 

2.  Release  <&=9l7(2)— False  statements  by  de- 
fondant's  agent  as  to  a  physician's  opinion  of 
the  Injury  Is  fraud  justifying  rescission. 

Where  the  professional  opinion  relied  on 
is  not  given  directly  by'  the  physician  to  the 
patient  but  is  communicated  to  him  by  a  third 
person  it  is  the  duty  of  the  latter  to  repeat  it 
with  entire  correctness.  And  where  the  person 
responsible  for  the  injury  or  the  agent  falsely 
r^resents  to  the  releasor  what  a  physidau  or 
surgeon  thinks  or  has  said  about  his  injuries  it 
is  a  fraud  which  will  justify  the  rescinding  of 
a  release  ezecated  in  reliance  on  such  false 
statements. 

3.  Release  $=>I7(2)— Release  of  damages  for 
Injury  Induced  by  knowingly  faiss  statemsnts 
of  defendant's  physician  Is  not  binding. 

Where  the  plaintiff  in  a  personal  injury  case 
is  induced  to  execute  a  release  of  damages  by 
the  false  and  fraudulent  representations  of  a 
physician  in  the  employment  of  the  defendant, 
or  sent  to  him  by  the  defendant,  that  his  in- 
juries are  but  slight  or  temporary,  the  physi- 
cian well  luowing  the  contrary,  the,  release 
will  not  be  binding. 

4.  Trial  •3=9140(1)— Credibility  of  witnesses  U 
for  Jury. 

The  credibility  of  witnesses  is  a  matter  ly- 
ing peculiarly  within  the  province  of  the  jury. 

5.  Release  €=»57(2)— Evidence  supporting  find- 
ing avoiding  release  of  damages  for  personal 
Injury. 

Evidence  examined  and  held  sufficient  to 
support  the  finding  of  the  jury  voiding  the  re- 
lease of  damages  signed  by  the  plaintiff. 

6.  Masterand  servant  <S=> 1 18(2),  124(2)— Min- 
ing regulations  applicable  to  lead  and  zino 
mines. 

Sections  3983  and  3984,  Revised  Laws  1910, 
prescribing  certain  duties  of  miue  operators 
toward  employes,  including  the  duty  of  daily 
inspection,  applies  to  the  operators  of  lead  and 
dnc  as  well  as  coal  mines. 

7.  Master  and  servant  «=>II8(2)— MIns  own- 
er's violation  of  statute  Is  negligence. 

The  violation  of  the  duty  expressly  imposed 
by  a  statute  upon  the  owner  or  operator  of  a 
mine  to  his  employes  or  to  the  public  is  neg- 
ligence wiiich  prima  facie  imposes  liability  for 
damages  resulting  therefrom. 


8.  Master  and  strvatt  4=9ll8(2)— Mine  own- 
er's liability  for  Injury  by  falling  rock  deflned. 

Where  an  employ^  at  work  in  a  mine  Ui 
injured  by. the  falUng  of  a  loose  rock,  the  em- 
ployer's liability  depends,  not  .upon  whether  it 
had  actual  or  constructive  notice  that  the  rock 
was  loose,  but  upon  whether  it  had  failed  to 
perform  its  statutory  duty  to  secure  loose  rock 
from  falling. 

9.  Master  and  servant  4=3258(15)— Evidence  of 
negligenie  held  sufficient: 

After  a  careful  examinatioii  of  the  entire 
record  it  is  held:  (1)  That  the  evidence  rea- 
sonably supports  the  verdict  and  judgment  in 
favor  of  the  plaintiff;  (2)  that  the  errors  com- 
plained of  based  upon  the  rejection  of  evidence 
and  the  giving  or  refusing  to  give  instructiona 
have  not  resulted  in  a  miscarriage  of  justice. 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  Edward  Dewes  Oldfield,  Judge. 

Action  by  Charles  Cogburn  against  the 
Quapaw  Mining  Company.  Judgment  for 
plaintlfC,  and  defendant  appeals.    Affirmed. 

A.  Scott  Thompson,  of  Miami,  O.  W.  Earn- 
Shaw,  of  JopUn,  Mo.,  and  Asp,  Snyder,  Owen 
&  Lybrand,  Of  Oklahoma  City,  for  plalntUf 
in  error. 

J.  M.  Gmbbs,  of  Cusblng,  for  defoidant  In 
error. 

KANE,  J.  This  was  an  action  for  damages 
for  personal  injuries,  commenced  by  the  de- 
fendant in  error,  plaintUf  below,  against  the 
plaintiff  In  error,  defendant  below.  Here- 
after, for  conrenlence,  the  parties  will  be 
called  "plalnttfT'  and  "defendant"  respective- 
ly, as  they  appeared  in  the  trial  court 

The  plalntiCr  was  employed  by  the  defend- 
ant as  a  shoveler  in  its  lead  and  sine  mine, 
and  was  severely  injured  by  falling  rock  from 
the  roof  or  side  of  the  drift  in  which  be  was 
working.  The  plaintiff  alleged  in  his  petition 
that  the  defendant  was  negligent  in  failing  to 
properly  Inspect  the  mine  and  In  falling  to 
provide  timbers  in  the  mine  to  prevent  the 
rock  which  caused  the  injuries  from  falling, 
as  required  by  sections  3983,  3981,  3983,  and 
4014,  Revised  Laws  1910. 

The  answer  sets  up  a  general  denial,  con- 
tributory negligence,  assumption  of  risk,  and 
a  settlemoit  The  reply  denied  the  allega- 
tions of  new  matter  in  the  answer,  and  al- 
leged that  the  settlement  was  procured  by 
fraud. 

Upon  trial  to  the  jury  there  was  a  verdict 
for  the  plaintiff  in  the  sum  of  $9,650  to  re- 
verse which  this  proceeding  in  error  was 
commenced. 

While  counsel  for  the  defendant  have  as- 
signed numerous  errors,  they  have  summariz- 
ed them  all  in,  their  brief  under  four  sub- 
heads,'which  for  convenience  we  rearrange  •■ 
follows: 

(1)  The  plaintiff  was  precluded  by  his  set- 
tlement from  recovering. 
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(2)  The  evidence  was  not  saffldent  to  au- 
tborize  a  verdict  and  judgment  for  the  plain- 
tiff. 

(3)  Errors  in  the  rejection  of  evidence  of- 
fered by  the  defendant. 

(4)  Ihror  in  the  Instmctiana. 

By  the  settlement  set  up  in  the  answer, 
which  was  procured  by  the  defendant's  claim 
agent  some  three  weelcs  after  the  injury,  the 
plaintiff,  for  the  sole  consideration  of  $2,000, 
released  and  discharged  the  defendant  from 
all  claims,  demands,  damages,  actions,  or 
causes  of  action  on  account  of  the  injuries. 
The  Injuries  Inflicted  upon  the  plaintiff  con- 
sisted of  numerous  wounds  upon  his  back, 
head,  breast,  and  left  nrm;  the  injury  to  his 
back  being  of  such  a  nature  that  It  cut  off  all 
motor  sensibility  of  his  lower  limbs,  thus 
causing  permanent  paralysis  from  the  waist 
downward.  The  fraud  relied  upon  to  avoid 
the  settlement  consisted  of  alleged  false  and 
misleading  statements  made  to  the  plaintiff 
concerning  his  condition  by  the  defendant's 
dalm  agent  and  by  the  defendant's  physi- 
cians while  the  plaintiff  was  under  their  care. 
The  plaintiff  seems  to  have  been  In  an  un- 
oonacloiia  or  dazed  condition  for  several  days 
after  his  Injury,  and  the  settlement  was  con- 
summated after  some  five  or  six  visits  of  the 
Claim  a^nt,  the  negotiations  commencing  a 
few  days  after  the  plaintiff  had  regained  con- 
■dousness,  and  continuing  until  the  agree- 
ment was  finally  reached. 

[1]  It  la  weU  settled  in  this  Jurisdiction 
that,  where  personal  injoiiea  have  been  suf- 
fered for  which  a  liability  exists,  and  a  re- 
lease therefor  has  been  fraudulently  pro- 
cured for  a  grossly  Inadequate  sum,  an  ac- 
tion for  damage  may  be  maintained  without 
first  obtaining  a  decree  to  rescind  or  to  can- 
cel the  release.  St.  L.  &  S.  F.  By.  Co.  v.  Bich- 
ards,  23  Okl.  256, 102  Pac.  92,  23  L.  B.  A.  (N. 
S.)  1032;  St  L.  &  S.  F.  By.  Co.  V.  Nichols,  39 
Okl.  522, 136  Pac.  159;  St.  L.  &  S.  F.  By.  Co. 
T.  Beed,  87  OU.  350, 132  Pac.  355 ;  Enid  Elec- 
tric &  Gas  Co.  V.  Decker,  36  Okl.  367, 128  Pac. 
708;  C,  B.  I.  *  P.  By.  Co.  v.  Burke,  175  Pac. 
647;  C,  B.  I.  &  P.  By.  Co.  v.  Johnson,  175 
Pa&494. 

[2-S]  The  plaintiff  testified  that  the  claim 
agent  freqaently  told  blm  that  be  was  not 
badly  injured;  that  he  would  be  all  right 
and  back  at  work  again  in  a  short  time; 
that  the  Claim  agent  based  these  assertions 
upon  alleged  conversations  with  the  doctors 
to  the  effect  that  the  plaintiff  was  not  seri- 
ously hurt;  and  that  be  would  fully  re- 
cover in  due  time.  The  plaintiff  also  testi- 
fied that  the  company  doctor  at  Commerce, 
the  home  of  the  plaintiff,  and  Dr.  Gregg,  in 
the  hospital  at  Joplln,  where  ttae  plaintifC  was 
sent  for  treatment  by  the  advice  of  the  local 
physician,  also  advised  him  to  the  same  ef- 
fect The  plaintiff  further  testified  tbat  he 
was  Ignorant  of  bis  true  condition,  and  that 
the  settlement  was  entered  Into  In  reliance 
on  these  statements.  The  claim  agent  and  the 
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doctors  each  flatly  denied  the  statements  at- 
tributed to  him  and  testified  that,  on  the 
contrary,  he  acted  in  the  utmost  good  faith 
toward  the  plaintiff.  Both  of  the  doctors  ad- 
mitted that  the  plaintltTs  condition  did  not 
warrant  the  statements  ascribed  to  them. 
Dr.  Wormlngton,  who  attended  the  plaintiff 
In  his  home  at  Commerce,  testltied  that  he 
knew  the  injuries  to  the  plaintiff's  back  had 
caused  paralysis,  and  that  If  the  Injured 
nerve  was  not  relieved  by  nature  or  by  an 
operation,  the  Injury  would  be  permanent, 
and  that  It  was  in  hope  of  relieving  this  con- 
dition by  an  operation  tbat  he  sent  the  plain- 
tiff to  the  Joplln  hospital  for  an  examination 
by  Dr.  Gregg. 
Dr.  Gregg  testified  In  substance  as  follows: 

"I  told  liim  be  was  bruised  over  the  site  of 
the  injury;  that  the  cord  had  probably  been 
severed,  or  was  so  restricted  that  it  cut  off  all 
motor  Bensibility  of  the  lower  limbs.  I  did  not 
give  him  any  encouragement,  and  I  did  not 
think  from  the  line  of  talk  that  they  thought 
any  more  of  it.  I  did  not  think  he  would  sur- 
vive the  anesthetic.  I  thought  the  anesthetic 
would  probably  kill  him,  and  tbat  the  injury  was 
so  extensive  that  I  did  not  see  any  consequence 
in  removing  the  pressure  off  the  cord,  as  I 
thought  the  cord  had  been  sufficiently  injured 
that  it  was  destroyed." 

Both  doctors  testified  that  they  communi- 
cated the  result  of  their  investigation  and 
their  honest  opinion  as  to  his  condition  to 
the  plaintiff,  and  that  they  never  advised  the 
claim  agent  to  the  contrary. 

This  evidence,  it  seems  to  us,  joins  a  sharp 
issue  of  fact  upon  which  the  finding  of  the 
jury  in  favor  of  the  plaintiff  Justifies  the 
judgment  entered  thereon  upon  two  grounds. 

Black,  in  his  Kescission  and  Cancellation  of 
Contracts,  |  390,  lays  down  the  following 
rule: 

"Where  the  professional  opinion  relied  on  is 
not  given  directly  by  the  physician  to  the  pa- 
tient, but  is  communicated  to  him  by  a  third 
person,  it  is  the  duty  of  the  latter  to  repeat  it 
with  entire  correctness.  And.  where  the  person 
responsible  for  the  injury  or  the  agent  falsely 
represents  to  the  releasor  what  a  physician  or 
surgeon  thinks  or  has  said  about  his  injuries, 
it  is  a  fraud  which  will  justify  the  rescinding 
of  a  release  execoted  in  reliance  on  such  false 
statement." 

The  same  author  in  the  same  section  is  au- 
thority for  the  following  rule: 

"Where  the  plaintiff  in  a  personal  injury  case 
is  induced  to  execute  a  release  of  damsges  by 
the  false  and  fraudulent  representations  of  a 
physician  in  the  employment  of  the  defendant 
or  sent  to  him  by  the  defendant,  that  his  in- 
juries are  but  slight  or  temporary,  the  physician  ' 
well  knowing  the  contrcry,  the  release  will  not 
be  binding,  especially  where  the  plaintiff  was 
ignorant  of  such  matters  or  was  at  the  time 
too  weak  and  ill  to  form  an  intelligent  judgment 
for  himself." 
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Tbe  finding  of  the  Jury  on  this  sharply  con- 
flicting testimony  entitled  the  plaintlfl  to  re- 
cover under  rither  or  both  of  these  two 
rules. 

The  evidence  of  the  plaintiff  was  direct  and 
positive  to  the  effect  that  the  claim  agent  of 
the  defendant  falsely  represented  what  the 
physicians  or  surgeons  thought  or  said  about 
his  injuries,  and  also  that  the  physicians  and 
surgeons  of  the  defendant  falsely  advised 
him  as  to  his  condition.  At  first  blush  it  may 
appear  that  the  great  weight  of  the  evidence 
is  against  the  plaintiff  on  this  point,  but, 
when  we  reflect  that  no  one  was  presrait  ex- 
cept the  i>artlcular  parties  engaged  therein 
during  any  of  the  conversations  held  between 
the  plaintiff  and  the  claim  agent  and  between 
the  plaintiff  and  each  of  the  doctors,  the 
evidence  stands  pretty  well  balanced  as  to  tbe 
number  of  witnesses  testifying  to  each  con- 
versation. In  these  circumstances,  the  ver- 
dict tornlug  upon  the  credibility  of  the  wit- 
nesses, a  matter  lying  peculiarly  within  the 
province  of  the  Jury  (11  A.  &  E.  Btac.  49S), 
we  do  not  feel  Jnstifled  in  reversing  the  flnd- 
IntTof  the  Jury,  who  saw  the  witnesses  upon 
the  stand,  oljserved  their  demeanor,  their 
candor  or  lack  of  candor  and  all  the  other 
circumstances  which  may  be  determining  fac- 
tors in  cases  like  this  where  the  evidence  is 
so  sharply  conflicting. 

As  was  said  by  this  court  after  reviewing 
the  evidence  in  the  case  of  Enid  Electric  & 
Gas  Co.  V.  Decker,  supra,  the  jury  liad 
this  as  well  as  other  testimony  and  circum- 
.  stances  before  it,  and  under  this  testimony 
and  the  surrounding  circumstances  we  do  not 
feel  Justified  in  saying  that  such  evidence  did 
not  reasonably  tend  to  support  their  finding. 

There  is  some  discussion  in  the  brief  of 
counsel  for  the  defendant  as  to  the  mental 
capacity  of  the  plaintiff  to  enter  into  a  con- 
tract of  settlement,  but,  in  view  of  the  state- 
ment of  counsel  for  tbe  plaintiff  in  his  brief 
that  it  is  not  contended  that  the  plaintiff  was 
unconscious  or  crazy  or  anj'thlng  like  that  at 
the  time  he  made  the  settlement,  and  that  it 
is  not  because  of  his  mental  condition  that 
the  plaintlfl  claims  the  release  should  be  set 
aside,  we  do  not  deem  it  necessary  to  specif- 
ically notice  this  phase  of  the  question. 

Preliminary  to  the  next  question  presented 
for  review,  it  is  conceded  by  the  parties  that 
the  measure  of  responsibility  due  from  the 
master  to  his  servant  is  correctly  stated  In  C, 
R.  I.  &  P.  Ry.  Co.  V.  Duran,  38  Okl.  719,  184 
Pac.  876,. that  is,  the  master  must  furnish  to 
tbe  servant  a  reasonably  safe  place  to  work 
and  reasonably  safe  tools  with  which  to  work, 
and  that,  to  constitute  actionable  negligence 
where  the  wrong  is  not  willful  and  inten- 
■  tional,  three  essential  elements  are  necessary: 
(1)  The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  in- 
Jury;  (2)  failure  of  the  defendant  to  per- 
form that  duty;  and  (3)  injury  to  the  plain- 
tiff resulting  from  sncb  failure. 


Starting  from  thds  agreed  premise,  we  will 
now  examine  the  sufficiency  of  tbe  evidence 
to  authorize  the  verdict  and  Judgment  for 
the  plaintiff  upon  the  merits. 

The  evidence  shows  that  the  drift  wtuace 
the  plaintiff  was  working  at  the  time  of  his 
injury  was  18  or  20  feet  wide  and  10  or  12 
feet  high,  and  had  a  mixed  formatlan  of 
soapstone  and  hard  rock. 

The  plaintiff  testified  as  follows: 

"Q.  Describe  this  soapstone  so  the  Jury  will 
understand  what  it  is?  A  It  is  something  like 
a  slate  rock,  .soft  and  slacks  np;  when  it  gets 
to  the  air,  it  slacks  to  pieces;  it  slacks  np  like 
lime;  it  Is  a  soft  rock. 

"Q.  Did  any  pieces  ever  fall  in  the  mine  when 
you  were  in  there?    A.  Yes,  dr. 

"Q.  What  kind  of  pieces  were  they?  A. 
Well,  at  one  time  there  was  a  large  piece  fell 
just  at  the  turn  of  this  drift  and  the  one  on  the 
right,  and  several  different  times  small  pieces 
of  tbe  soapstone  fell;  most  any  time  daring  the 
day  there  were  some  falling  little  slivers. 

"Q.  Were  there  any  props  or  timbers  in  tUa 
mine  to  prevent  the  falling  of  stone?  A.  No, 
sir;  there  was  not 

"Q.  Were  there  any  in  this  drift  where  yon 
were  working?  A.  There  wasn't  any  in  th« 
mine  at  all." 

Another  witness,  an  experienced  miner,  aft- 
er testifying  to  the  same  effect  as  to  tbe  for- 
mation of  the  drift,  testified  as  follows: 

"Q.  Now,  assuming  that  a  drift  was  of  soap- 
stone  formation  and  was  20  feet  high,  26  to  S6 
feet  wide,  state  what,  if  anything,  conld  be  done 
to  make  it  more  safe  than  just  to  leave  it  with- 
out  any  timber.  A.  Well,  I  don't  know  that 
anything  could  be  better  than  to  timber  it 

"Q.  In  what  way  would  the  timbers  make  it 
more  safe?  A.  Hold  up  the  soapstone, 
wouldn't  it?" 

Another  witness,  who  was  also  an  experi- 
enced miner,  testified  as  follows: 

"Q.  Now,  where  did  tbe  rocks  fall  from  that 
fell  on  Cogburn?  A.  Well,  fell  from  the  roof 
and  from  tbe  side,  both.  Big  slab  from  the  roof, 
I  think,  that  is  the  one  that  bit  him. 

"Q.  How  was  this  slab  located  at  the  time 
you  found  Cogbum?  A.  Broke  all  arontid  him. 
Big  rock  as  big  as  this  table,  I  guess  (indicating 
a  double  office  desk  in  room),  lying  kind  of  over 
him,  and  a  few  small  pieces  broke  np  and  layinc 
right  beside  and  around  him. 

"Q.  What,  if  anything,  held  this  big  nxA  from 
crusing  him  down  towards  the  ground?  A.  The 
can,  I  think,  is  what  held  that  big  rock  off  of 
him. 

'Q.  Did  you  observe  the  stone  that  had  fallen 
there  in  the  mine  at  that  time,  as  to  what  it 
was,  what  kind  of  stone?  A.  Do  I  know  what 
kind  it  was? 

"Q.  Yea.    A.  There  fell  soapstone. 

"Q.  What  is  the  nature  of  soapstone;  what 
is  its  characteristics,  whether  it  ia  strong  or 
otherwise.  A.  Kind  of  slick,  blue,  wbite-lookiag 
rock.    It  isn't  solid. 

"Q.  Wasn't  soUd?    A.  No;  slick. 

"Q.  What  about  its  being  strong,  as  holding 
In  place;  will  it  or  will  it  not  hold  itself  in 
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place?  A.  When  it  Is  arched  np  it  -wiU  bold. 
When  it  is  just  a  flat  place,  it  will  faU. 

"Q.  What  do  yon  mean  by  being  'arched  ap'? 
A.  That  is  where  it  kind  of  come  np  to  an  arch, 
like  this  (indicating). 

"Q.  Was  this  arched  up  or  flat?    A.  Flat. 

"Q.  Do  yon  know  whether  or  not  anything 
conld  have  been  done  to  protect  the  falling  of 
rock  in  this  mine?  A.  Tes,  sir;  there  could 
hare  been  timbers  pot  up  there  and  protect- 
ed it 

"Q.  In  what  way  would  timbers  have  protect- 
ed It,' Mr.  Slayton?  A.  If  there  had  been  big 
timber  up  there,  the  soapstone  wouldn't  have 
fell;  would  have  protected  It,  held  it  up;  kept 
it  from  falling  down." 

There  was  otber  evidence  to  the  same  effect 
tending  to  show  that,  on  account  of  the  soap- 
Bttfne  formatloii,  the  drift  was  an  unsafe 
place  to  work,  and  that  timbering  was  neces- 
sary In  order  to  make  the  drift  safe. 

[I,  7]  In  Big  Jack  Mining  Co.  ▼.  Parkinson, 
41  Okl.  125,  137  Pac.  678,  it  was  held  that  sec- 
tions 3983  and  3984,  Bevlsed  Laws  1910,  pre- 
scribing certain  duties,  of  mine  operators, 
toward  employes.  Including  the  duty  of  daUy 
Inspection,  applies  to  the  operators  of  lead 
and  zinc  as  well  as  coal  mines. 

Section  3983  of  the  chapter  on  Mines  and 
Mining  requires  every  operator  to  employ  a 
competent  and  practical  Inside  overseer  tot 
each  mine  employing  ten  or  more  persons  In- 
side, who  shall  have  charge  of  the  inside 
opsrations  of  the  mine  and  shall  see  that  the 
provisions  of  this  chapter  are  strictly  en- 
forced. This  section  provides  that  the  fore- 
man shall  keep  a  careful  watch  over  ttmber- 
ing,  etc,  and  see  that  sufficient  props,  caps, 
'  and  timbers  of  suitable  size  are  sent  into  the 
mine  when  required,  and  that  he  shall,  as  far 
as  possible,  see  that  as  the  miners  advance 
their  excavations  all  dangerous  slate  and 
rock  overhead  are  taken  down  or  carefully 
aecored  against  falling. 

Section  3984  provides  that  the  foreman 
shall  see  that  all  miners  are  supplied  at  all 
times  with  such  timbers,  props,  and  cap 
pieces  as  are  necessary  to  keep  their  working 
places  in  a  safe  condition,  and  that  all  such 
timbers,  pr<H>s,  and  cap  pieces  Shall  be  de- 
livered at  the  face  of  the  miners'  working 
place,  and,  if  from  any  cause  the  timbers 
cannot  be  supplied  where  required,  the  said 
mine  foreman  shall  instruct  the  persons  to 
vacate  all  said  working  places  until  8iq;>plied 
with  the  timber  needed. 

Section  3988  provides  that  the  mine  fore- 
man shall  direct  that  each  and  every  working 
place  shall  be  properly  secured  .by  props  or 
timbers,  and  that  no  person  shall  be  directed 
or  permitted  to  work  in  any  unsafe  place  un- 
less it  be  for  the  purpose  of  making  it  safe. 

JSection  4014  declares  that  any  violation  of 
this  chapter  shall  be  a  misdemeanor. 

Ckransd  for  defendant  concede  that  the 
drift  where  the  plaintiff  was  injured  was  not 
timbered,  but  they  say  that  the  uncontradict- 


ed evidence  shows  that  no  tlintierlng  that 
conld  have  been  placed  in  the  drift  would  or 
could  have  prevented  the  injury.  They  con- 
tend that  in  these  circumstances,  there  being 
nothing  to  refute  this  evidence  except  the 
bare  fact  that  the  plaintiff  was  injured,  the 
ease  is  governed  by  the  rule  laid  down  In 
C,  R.  I.  &  P.  Ry.  C!o.  v.  Brazzell,  40  OkL  400, 
1S8  Pac.  794,  wherein  it  was  held  that  the 
fact  of  an  accident  or  injury  to  the  employe 
as  a  rule  carries  vrith  it  no  presumption  of 
negligence  on  the  part  of  the  employer.  And 
by  the  rule  laid  down  in  St.  L.  &  S.  F.  Ry. 
Co.  V.  Hess,  84  Okl.  616,  126  Pac.  760,  to  the 
effect  that  in  a  suit  for  damages  for  personal 
injuries,  although  the  defendant  may  be 
shown  to  have  been  negligent  In  some  man- 
ner, yet,  unless  the  negligence  so  shown  was 
the  proximate  cause  of  the  injury  complained 
of,  no  recovery  can  be  had  on  account  of  such 
n^lgence.  We  are  unable  to  agree  with 
counsel  in  this  contention.  There,  can  be  no 
doubt  that  the  evidence  conclusively  shows 
that  timbers,  props,  and  cap  pieces  were  not 
furnished  by  delivering  the  same  at  the  face 
of  the  miners'  working  place  in  the  mine  as 
required  by  the  statute. 

The  foreman  conceded  that  the  drift  was 
not  timbered,  but  he  said  that  timbers  were 
available  for  that  purpose,  and  that  he  could 
have  procured  them  whenever  timbering  was 
necessary  to  make  the  mine  safe.  Possibly 
timbers  were  available  on  the  surface  of  the 
ground  near  the  mine,  but  the  evidence  does 
not  disclose  that  timbers  were  even  this  near 
nor  Just  where  they  were.  This,  in  our  opin- 
ion does  not  meet  the  requiremrats  of  the 
statute,  which  provides  that  props,  caps,  and 
timbers  of  suitable  size  be  sent  into  the  mine, 
cut  to  suit  the  places  where  they  are  to  be 
used,  delivered  to  the  working  force  by  com- 
Iiany  men,  and  that  there  shall  be  sufficient 
timbers,  props,  and  cap  pieces  to  keep  the 
miners'  working  place  safe,  etc.,  delivered  at 
the  face  of  the  miners'  working  place.  The 
operator  must  not  only  furnish  timbers  and 
a  timber  man  to  timber  the  mine,  but  he  must 
see  that  the  mine  is  actually  timbered.  Great 
Western  Coal  &  Coke  Co.  v.  Coffman,  43  Okl. 
404,  143  Pac.  80;  Great  Western  Coal  &  Coke 
Co.  V.  Cunningham,  43  Okl.  417,  143  Pac.  27; 
Great  Western  Coal  &  Coke  Co.  v.  Belcher,  43 
Okl.  439,  143  Pac.  36;  San  Bols  Coal  Co.  v. 
Resetz,  43  Okl.  384,  148  Pac.  46;  McAlester- 
Edwards  Coal  Co.  v.  Hoftar,  166  Pac.  740. 

As  these  statutes  require  the  operator  to 
timber  the  mine  for  the  purpose  of  protecting 
the  miners  against  injuries  resulting  from 
falling  rock.  It  seems  quite  obvious  to  us  that, 
when  failure  to  timber  followed  by  injury  by 
falling  rock  Is  shown,  the  only  question  left 
for  ccmslderatlon  Is  whether  the  injury  was 
caused  by  failure  to  timber,  which  la  pure- 
ly a  question  for  the  Juiy  to  determine  from 
the  facts  and  circumstances  of  each  particu- 
lar case. 
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The  sections  of  the  mining  lawB  hereinbe- 
fore cited  requires  the  operator  ^o  appoint  a 
foreman  whose  duty  it  Is  to  keep  a  careful 
watch  to  see  that  as  the  miners  advance  their 
ezcavatlons  all  loose  slate  and  rock  are 
carefully  secured  against  falling. 
'  In  these  circumstances  the  employer  is 
chargeable  with  knowledge  of  whatever  It  is 
his  duty  to  find  out  and  know.  6  Thom.  Com. 
h.  of  Neg.  §  5404.  In  Madison  v.  Olipplnger, 
74  Kan.  700,  703,  88  Pac.  260,  261,  it  was 
said: 

"That  the  violation  of  a  duty  expressly  im- 
posed by  a  statute  upon  an  owner  or  operator 
of  machinery  dangerous  to  employes  or  to  the 
public  is  negligence  wiiich  prima  facie  imposes 
liability  for  damages  resulting  therefrom  Is 
well-settled  law." 

• 

The  defendant  therefore  cannot  escape  li- 
ability for  its  failure  to  perform  Its  stat- 
utory duty  on  the  ground  that  it  did  not  know 
that  the  rock  was  likely  to  fall.  No  duty  was 
imposed  upon  the  plaintiff  to  keep  a  careful 
watch  to  see  that  loose  rock  did  not  fall  upon 
him.  He  had  the  right  to  rely  upon  the  per- 
formance by  the  master  of  the  statutory  duty 
to  Inspect  and  keep  the  roofs  of  the  entries 
propped  to  prevent  stone  from  falling.  The 
theory  of  the  defendant  that  It  was  only 
bound  by  ordinary  diligence  to  furnish  a  safe 
place  for  its  employes  to  work  would  deprive 
the  statute  of  aU  force.  It  is  not  be  be  as- 
sumed that  the  Legislature  intended  merely 
to  declare  that  to  be  the  duty  which  the  com- 
mon law  already  imposed  upon  him. 

[8]  The  rule  Is  also  well  established  that, 
where  an  employ,6  at  WM-k  in  a  mine  Is  injur- 
ed by  the  falling  of  loose  rock,  the  employer's 
liability  depends,  not  upon  whether  it  had  ac- 
tual or  constructive  notice  that  the  rock  was 
loose,  but  upon  whether  it  had  failed  to  per- 
form its  statutory  duty  to  secure  loose  rock 
from  falling;  the  only  matter  of  Inquiry  being 
whether  the  requirements  of  the  statute  have 
been  complied  with,  and,  if  not,  whether  the 
injuries  complained  of  were  caused  by  such 
neglect.  McAlester-Edwards  Coal  Co.  v.  Hof- 
far,  166  Pac.  740;  Schwarzschild  &  S.  Co. 
v.  Weeks,  72  Kan.  190,  83  Pac.  406,  4  L.  R. 
A.  (N.  S.)  515;  Little  v.  Norton  Coal  Co.,  83 
Kan.  232,  109  Pac.  768. 

In  26  Cyc.  1117,  the  rule  is  stated  as  fel- 
lows: 

"Where  a  servant  is  employed  in  a  mine, 
quarry,  tunnel,  pit,  trench,  or  other  excavation, 
the  master  owes  him  the  duty  to  use  ordinary 
and  reasonable  care  and  diligence  to  make  his 
place  of  work  as  reasonably  safe  as  the  nature 
of  the  work  admits  of,  and  must  comply  with 
all  statutory  requirements  which  have  been  en- 
acted for  the  protection  of  the  servant." 

"The  only  matter  of  inquiry  is  whether  the 
requirements  of  the  statute  have  been  complied 
with,  and,  if  not,  whether  the  injury  complained 
of  wus  caused  by  such  neglect."  Spiva  v.  Osage 
Coal  Co.,  etc.,  88  Mo.  68. 


[1]  Taking  this  view  of  the  law,  there  can 
be  little  doubt  that  the  evidence  was  suffi- 
cient to  authorize  the  verdict  and  judgment 
In  favor  of  the  plaintiff  on  the  merits. 

Errors  of  the  class  complained  of  in  the 
remaining  grounds  for  reversal,  to  wit,  errors 
in  the  rejection  of  evidence  offered  by  the  de- 
fendant and  errors  in  the  instructions,  do  not, 
under  section  6005,  B.  L.  1910,  constitute  re- 
versible error,  unless  in  the  opinion  of  the 
court,  after  an  examination  of  One  entire  rec- 
ord, it  appears  that  the  errors  complained  of 
have  probably  resulted  in  a  miscarriage  of 
justice  or  constitute  a  substantial  violation  of 
a  constitutional  or  statutory  right  Of  these 
grounds  for  reversal  It  is  sufficient  to  say 
that  we  have  carefully  examined  the  entire 
record,  and  are  convinced- that  the  errprs 
complained  of  have  not  so  resulted. 

The  case  was  unusually  well  tried  by  both 
sides,  and  the  record  below  seems  to  ns 
to  be  unusually  free  from  prejudicial  error. 
In  our  judgment  there  Is  but  one  close  ques- 
tion in  the  case,  and  that  is  the  sufficiency  of 
the  evidence  adduced  by  the  plaintiff  for  the 
purpose  of  avoiding  the  settlement  Being 
satisfied  on  this  point.  In  the  view  we  take  of 
the  mining  laws,  the  trial  court  committed 
no  reversible  error  in  ruling  on  the  admission 
or  rejection  of  evidence  or  in  Its  instructions 
given  to  the  jury.  In  these  circumstances  we 
arc  not  disposed  to  disturb  the  verdict  of  the 
Jury  and  the  judgment  entered  thereon  in  fa- 
vor of  the  plaintiff. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  is  affirmed. 

RAINET,  C.  J.,  and  HARBISON,  V.  O.  J., 
and  PITCHFORD,  JOHNSON,  McNKILL, 
BAILEY,  and  RAMSEY,  JJ.,  concur. 


POLLYKOFF  v.  STATE.     (No.  A-3306.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    June 
22,  1920.) 

(Byllahut  ty  Editorial  Staff.) 

Criminal  law  «=»II82— On  failure  to  file  brief 
or  appear  for  argumeat  Judgment  affirmed  un- 
der rule. 
Where  no  brief  is  filed  in  behalf  of   de- 
fendant   appellant,  and  no  appearance  is  made 
to  orally  argue  the  case  when  it  was  submitted, 
the  court,  under  Supreme  Court  rule  9   (165 
Pac.   z),   will   examine  the  pleadings,  the   in- 
structions and  the  exceptions  thereto,  and  the 
judgment  and  sentence,  and,  if  no  prejudicial 
error  appears,  affirm  it 

Appeal  from  District  Court,  Creek  Coun- 
ty :  Kmest  B.  Hughes,  Judge. 

Ike  PolIykoS  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 
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C.  B.  Rockwood,  of  Sapulpa,  for  plaintiff 
In  error. 

S.  P.  Freellng,  Atty.  Gon.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  by  tran- 
script of  the  record  from  a  Judgment  of  th^ 
district  court  of  Creek  county  convicting  the 
defendant,  Pollykoff,  on  the  29th  day  of 
September,  1917,  of  the  crime  of  grand  lar- 
ceny and  sentencing  him  to  serve  a  term  of 
two  years'  imprisonment  in  the  state  peni- 
tentiary. 

The  appeal  has  been  pending  In  this  court 
since  the  28th  day  of  March,  1918.  No  brief 
has  been  filed  in  behalf  of  the  defendant,  nor 
was  any  appearance  made  to  orally  argue 
the  case  at  the  time  the  same  was  submitted. 

Rule  9  of  this  court  (165  Pac.  x)  provides: 

"When  no  coansel  appears,  and  no  briefs  are 
filed,  the  court  -will  examine  the  pleadings,  the 
inetructioDS  of  the  court,  and  the  exceptions 
taken  thereto,  and  the  judgment  and  sentence, 
and,  if  no  prejudicial  error  appears,  will  affirm 
the  judgment." 

After  an  examination  of  the  record,  the 
court  finds  no  error,  and  the  judgment  is  af- 
firmed. 


la  ro  CONLEY  ot  at.    (No.  A-3657.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  30,  1920.) 

Application  of  J.  M.  Conley  and  Bess  C!on- 
ley  for  writ  of  habeas  corpus  to  be  let  to  bail. 
Ball  allowed. 

McCombs  &  McCombs,  of  Saliisaw,  for  pe- 
titioners. 

The  Attorney  General,  Luther  Kyle,  Co. 
Atty.,  and  Frye  &  Frye,  all  of  Saliisaw,  for 
respondent. 

PER  CURIAM.  A  petition  filed  November 
17,  1919,  on  behalf  of  J.  M.  Conley  and  Bess 
Conley,  alleges  In  substance  that  they  are 
illegally  restrained  of  their  liberty  and  im- 
prisoned by  Ben  F.  Faulkner,  sheriff  of 
Sequoyah  county;  that  they  are  held  In  cus- 
tody by  virtue  of  a  certain  commitment  is- 
sued by  Joe  Brandon,  a  Justice-  of  the  i>eace 
in  and  for  district  9  of  said  county  upon  a 
preliminary  examination  had  'upon  a  com- 
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plaint  wherein  petitioners  were  Jointly  charg- 
ed with  the  murder  of  John  Horn. 

It  is  averred  that  the  proof  is  not  evident, 
nor  1b  the  presumption  that  they  are  guilty 
of  said  crime  great.  Attached  to  the  petition 
are  numerous  affidavits  and  a  transcript  of 
the  testimony  taken  upon  the  preliminary 
examination.  The  cause  was  submitted  and 
on  December  1, 1919,  it  was  considered,  order- 
ed, and  adjudged  that  ball  should  be  allowed 
in  the  sum  of  $15,000,  each  bond  or  bonds  to 
be  conditioned  as  by  law  required,  and  the 
same  to  be  approved  by  the  court  clerk  of 
Sequoyah  county,  and  upon  the  giving  and 
approval  of  the  same  petitioner  to  be  released 
from  custody. 


JAMES  V.  STATE.    (No.  A-34»l.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  14,  1920.) 

Appeal  from  County  Court,  Oklahoma 
(3ounty ;  W.  R.  Taylor,  Judge. 

Pressy  James  was  convicted  of  unlawfully 
selling  intoxicating  liquor,  and  he  appeals. 
Affirmed. 

Glddings  &  Giddlngs,  of  Oklahoma  City, 
for  plaintiff  In  error. 
W.  C.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Pressy 
Jam«s,  was  convicted  at  the  June,  1918,  term 
of  the  county  court  of  Oklahoma  county  on  a 
charge  of  unlawfully  selling  intoxicating  Uq- 
uor,  and  his  punishment  fixed  at  a  fine  of 
$100  and  Imprisonment  in  the  county  Jail  for 
a  period  of  60  days. 

No  briefs  have  been  filed  on  behalf  of  plain- 
tiff in  error,  and  no  appearances  made  for 
oral  argument.  The  Assistant  Attorney  Gen- 
eral has  Inrposed  a  motion  to  affirm  the  Judg- 
ment of  the  trial  court  on  the  ground  that  the 
appeal  has  been  abandoned. 
•  A  careful  examination  of  the  record  dis- 
closes no  fundamental  error  prejudicial  to 
the  substantial  rights  of  the  plaintiff  in  error. 
It  also  appears  that  the  appeal  is  without 
merit  and  has  been  abandoned.  The  motion 
of  the  Attorney  General  to  affirm  for  failure 
to  prosecute  is  therefore  sustained. 

The  Judgment  is  affirmed. 
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STATE  V.  CRAWFORD  et  al.    (No.  488.) 
(Sapreme  Oonrt  of  Aricona.    June  18,  1920.) 

1.  Iiitoxloating  liquors  ®=9l37— One  attempt- 
ing to  manufaeture  intoxicating  liquors  guil- 
ty of  crime. 

One  may  fall  short  of  actually  manufactur- 
ing intoxicating  liquors,  and  yet  take  steps  or 
do  things  in  that  direction  that  will  render  him 
guilty  under  Const,  art  23,  Laws  1917,  c.  63, 
and  Pen.  Code  1913,  {  736,  of  attempting  to 
make  Into^catlng  liquor. 

2.  Intoxicating  liquors  «s>209  —  Allegation  of 
unlawful  manufacture  need  not  set  out  In- 
struments or  processes  used. 

An  information  for  unlawful  manufacture 
of  liquor  under  Const,  art.  23,  and  Laws  1917, 
c.  63,  need  not  allege  the  instruments  or  the 
processes  used  to  manufacture  the  intoxicant; 
allegation  of  the  ultimate  fact  being  sufficient. 

3.  Intoxicating  liquors  «=>209— Allegation  of 
"attempt"  to  manufacture  need  not  allege 
process  used. 

An  information  stating  tliat  defendant  "did 
then  and  there  unlawfully  attempt  to  manufac- 
ture intoxicating  liquor"  sufficiently  stated  an 
offense  under  Const  art  23,  Laws  1917,  c.  63, 
and  Pen.  Code  1913,  }  736,  it  not  being  neces- 
sary to  allege  the  instruments  or  processes 
used,  and  the  word  "attempt"  itself  importing 
an  intent  to  commit  the  crime  and  a  direct  in- 
effectual act  done  towards  its  commissloa. 

CuDningham,  C.  X,  dissenting. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Bint  and  Second  Series,  At- 
tempt] 

Appeal  from  Superior  Court,  Pinal  County ; 
O.  J.  Bauglin,  Judge, 

Prosecution  of  Joseph  M.  Crawford  and 
Frank  Nelson  for  unlawfully  attempting  to 
manufacture  intoxicating  liquors.  From  a 
Judgment  sustaitalng  a  demurrer  to  the  in- 
formation, the  State  appeals.  Reversed  and 
remanded. 

Wiley  E.  Jones,  Atty.  Oen.,  L.  B.  Whitney, 
Asst  Atty.  Gen.,  and  H.  O.  Richardson,  Co. 
Atty.,  of  Florence,  for  the  State. 

E.  P.  Patt»son,  of  Florence,  tor  respond- 
ents. 

ROSS,  3.  The  charge  against  respondents 
was  set  forth  in  the  Information  in  this  lan- 
guage: 

"The  said  Joseph  M.  Crawford  and  Frank 
Nelson,  on  or  about  the  30th  day  of  January, 
1920,  and  before  the  filing  of  this  information, 
at  and  in  the  county  of  Pinal,  state  of  Arizona, 
did  then  and  there  willfully  and  unlawfully  at- 
tempt to  manufacture  intoxicating  liquor  in  the 
aforesaid  county  of  Pinal,  state  of  Arizona, 
contrary,"  etc. 

Respondents'  demurrer  to  the  lnfonnatl<Mi 
was:    InsulUclent  facts;    that  the  acts  con- 


Btitutii^  the  olfense  In  ordinary  and  con- 
cise language  were  not  stated;  and  that 
the  information  failed  to  state  any  act  which 
would  constitute  an  attempt  to  manufacture 
intoxicating  liQuor.  The  demurrer  was  sus- 
tained, and  from  the  order  sustaining  it  the 
state  appeals,  contmdlng  that  the  informa- 
tion was  good. 

[1-3]  Any  person  who  manufactures  Intoxi- 
cating liquor  In  this  state  Is  guilty  of  a  crime. 
Article  23,  State  Constitution;  chapter  63, 
p.  93,  Laws  of  1917.  Likewise  one  who  at- 
tempts to  commit  a  crime,  but  fails  or  Is  pre- 
vented or  Intercepted  In  the  perpetration 
thereof.  Is  punishable  for  such  attempt. 
Section  736,  Penal  Code.  It  follows  that  one 
may  fall  short  of  actually  manufacturing  In- 
toxicating liquors  and  yet  take  steps  or  do- 
thlngs  in  that  direction  that  will  bring  blm 
within  the  terms  of  the  statute  against  the  at- 
tempt to  manufacture  intoxicants.  We  appre- 
hend It  would  not  be  essential  to  allege  In  a 
charge  of  the  complete  offense  the  Instruments 
or  the  processes  used  to  manufacture  the 
Intoxicant,  but  that  the  allegation  of  the  ulti- 
mate fact  would  be  sufUclent  If  that  be  true 
of  the  complete  offense,  it  would  seem  that 
an  allegation  of  the  ultimate  fact  constituting 
the  Incomplete  crime  would  be  a  sufficient 
statement  of  the  facts  constituting  the  at- 
tempt "Attempt"  Itself  as  used  in  the  Infor- 
mation imports:  (1)  The  intent  to  commit 
the  crime;  and  (2)  a  direct,  ineffectual,  act 
done  towards  Its  commlEsion.  People  r.  Pe- 
tros,  25  Gal.  App.  236,  143  Pac.  246,  16  C.  J. 
US.  This  definition  of  an  attempt  has  been 
adopted  by  the  California  courts,  whoae  stat- 
ute Is  the  same  as  ours.  Cat  Penal  Code,  i 
664.  The  word  has  a  well-understood  legal 
meaning,  and  that  Is  the  meaning  that  should 
be  assigned  it  in  this  pleading. 

The  establishment  of  the  details  ot  the 
crime  charged  is  important  In  the  trlal,,but 
need  not  in  all  cases  be  set  forth  In  the  Indict- 
ment or  information.  In  illustration  of  this 
proposition,  In  People  v.  Hoyt,  145  App.  L>1t. 
685, 130  N.  Y.  Supp.  505,  it  is  said: 

"Where  property  rights  may  be  alffected,  in- 
tent to  defraud  is  a  necessary  element  of  the 
crime  of  forgery,  but  it  is  unnecessary  to  al- 
lege the  details  by  which  the  intent  to  defraud 
is  to  be  established.  Paige  y.  People,  supra; 
People  T.  Stearns,  21  Wend.  409;  Noakes  t. 
People,  26  N..T.  381;  West  v.  State,  22  N.  J. 
Law,  212.  Nor  is  it  necessary  to  plead  how 
one  aided  and  abetted  in  the  commission  of  a 
crime  (People  t.  Seldner,  62  App.  Div.  357), 
or  in  what  manner  one  attempted  to  commit  a 
crime  (People  t.  Bush,  4  Hill,  133),  or  by  what 
means  one  broke  and  entered  in  committing  a 
burgUry  (People  t.  Farrell,  28  N.  T.  St  Kep. 
43)." 

In  the  Hoyt  Case  It  was  held  that  the  word 
"forge,"  having  a  well-defined  meaning  In 
law,  sufficiently  Informed  the  defendant  of 
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what  he  was  charged  without  setting  forth 
the  means  or  manner  of  the  forgery.  People 
V.  Bosh,  4  Hill  (N.  T.)  133,  supra,  Is  a  case 
where  an  indictment  under  the  New  York 
statute  for  an  attempt  to  commit  a  crime  was 
attacked  because  It  failed  to  set  out  "the  par- 
ticular manner  In  which  the  attempt  was 
made."  ^Hte  New  Tork  statute,  while  using 
different  language  than  ours,  is  of  the  same 
poriKtrt  and  meaning.  Mr.  Justice  Cowen,  in 
holding  the  indictment  good,  said : 

"An  attempt  in  any  foim  to  commit  an  of- 
fense is  witMn  the  statnte;  and  the  particular 
manner  in  which  the  attempt  was  made  need 
not  be  pointed  out  by  the  indictment" 

In  another  case  wherein  defendant  was 
charged  with  an  attempt  to  commit  arson,  the 
court  said: 

"It  waa  unnecessary  for  the  district  attor- 
ney to  allege  in  the  Indictment  tilie  particnlar 
manner  in  which  the  prisoner  attempted  to  bum 
his  insured  goods  and  chattels,  with  intent  to 
prejudice  the  insurer."  Mackesey  t.  People, 
6  Parker,  Cr.  K.  (N.  I.)  114. 

In  People  t.  Bfurray,  67  Cal.  103,  7  Pae.  178, 
an  information  for  an  attempt  to  commit 
burglary  was  held  good  even  though  it  did  not 
set  forth  the  particular  manner  or  means 
used  in  such  attempt  Xhe  court  used  this 
language: 

"The  statute  of  this  state  (Pen.  Code  459) 
defines  the  crime  of  burglary,  and  section  664 
declares  that  'every  person  who  attempts  to 
commit  any  crime,'  etc.,  is  punishable  bat  does 
not  declare  what  acts  shall  constitute  an  at- 
tempt It  has  been  frequently  held  by  this 
court  sufficient  to  state  tbe  offense  charged  in 
the  language  of  the  statute.  Applying  tbese 
rules  to  the  information  before  ua,  it  is  suffi- 
cient" 

Bespondents  cite,  as  their  sole  authority, 
fite  case  of  Baca  t.  State,  18  Aris.  360,  161 
Pac.  686,  and  rely  upon  it  as  decisive.  In 
that  case  the  county  attorney  sought  to 
charge  the  defendant  with  violating  this  con- 
stitutional   provision,    "Every    person    who 

*  *  *  attempts  to  Introduce  into  the  state 
of    Arizona     •     *     *     intoxicating    liquor 

*  *    *    sluUl  be  guilty  of  a  misdemeanor 

*  •  •  "  (article  23,  i  1),  by  aUeglng  that 
tlie  defendant  "did  •  *  *  attempt  to 
transport,  bring,  and  carry  Into  the  county  of 
Apactie  •  •  *  a  large  quantity 
of  alcoholic  liquors,  to  wit,  whisky, 

Xhere  were  three  opluions  in  the  Baca 
Case,  two  liolding  the  information  insulli- 
dent,  and  one  holding  It  good.  The  reason- 
ing adopted  by  the  two  members  of  the  court 
declaring  it  bad  proceeded  along  different 
lines,  but  it  would  seem  that  their  ultimate 
conclusion  was  the  same,  to  wit,  that  tbe  in- 
formaticni  did  not  use  the  language  of  the 
statute,  or  equivalent  language,  In  describing 
the  offense  sought  to  be  charged.  One  of  the 
Justices  said: 


•    *    • 
•    *    * " 


"Tbe  allegation  that  tbe  defendant  did  will- 
fully and  unlawfully  'attempt  to  transport 
bring  and  carry'  whisky  into  the  state  of  Ari- 
zona fails  to  get  forth  the  offense  in  the  lan- 
guage of  the  law  or  otherwise,  except  as  a 
conclusion." 

Another  said: 

"I  do  not  think  the  allegations  to  transport, 
bring  and  carry'  import  the  same  meaning  as 
the  word  'introduce'  contained  in  tbe  Constitu- 
tion. Clearly  it  would  be  no  violation  of  our 
Constitution  for  a  public  carrier  'to  transport 
bring  and  carry'  into  Apache  county,  Ariz.,  in- 
toxicating liquors  in  a  continuous  shipment 
from  the  state  of  New  Mexico  to  the  state  of 
California.  The  word  'introduce'  as  used  in  our 
Constitution  means  that  the  liquors  are  brought 
into  the  state  for  the  purpose  of  commingling 
them  with  the  other  property  of  the  *8tate." 

Unlike  the  Baca  Case,  the  Information 
charges  the  offense  in  tbe  language  of  the 
statute.  We  are  of  the  opinion  that  the  In- 
formation states  a  crime,  and  that  the  court 
committed  error  in  sustaining  the  demurrer. 
l%e  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  that  further  proceed- 
ings be  had  not  InconsiBtent  with  this  opin- 
ion. 

BAKER,  J.,  concurs. 

CUNNINGHAM,  O.  J.  (dissmtlng).  Section 
1,  art  23,  Amendment  State  Constitution, 
page  1,  'Session  Laws  1915,  "Amendments," 
defines  as  guilty  of  an  offense  the  following: 

"Bvery  person  who  sells,  exchanges,  gives, 
barters,  or  disposes  of  any  ardent  spirits,  ale, 
beer,  wine,  or  intoxicating  liquor  of  any  kind  to 
any  person  in  the  state  of  Arizona,  or  who  man- 
ufactares,  or  introduces  into,  or  attempts  to 
introduce  into  the  state  of  Arizona  any  ardent 
spirits,  ale,  beer,  wine,  or  intoxicating  liquor 
of  any  kind,  shall  be  guilty  .of  a  misdemeanor 
and  upon  conviction  shall  be  imprisoned  for 
not  less  than  ten  days  nor  more  than  two  years 
and  fined  not  lees  than  twenty-five  dollars  and 
costs  nor  more  than  three  hundred  dollars  and 
costs  for  each  offense:  Provided,  that  Dotbing 
in  this  amendment  contained  shall  apply  to  the 
mataufacture  or  'sale  of  denatured  ilcohol." 

Of  course,  denatured  alcohol  Is  neither  ale, 
beer,  or  wine.  It  is  either  "ardeut  spirits" 
or  it  is  an  intoxicating  liquor  of  some  kind. 
Whether  or  not  denatured  alcohol  Is  ardent 
spirits  in  its  nature  may  be  passed  without 
decision,  yet  there  la  no  doubt  that  denatured 
alcohol  is  an  intoxicating  liquor  in  fact  and 
as  such  its'  manufacture  is  harmless  tmder 
the  Constitution,  no  crime  is  committed  by 
reason  of  its  manufacture  or  sale  In  this 
state.  To  manufacture  any  ardeut  spirits  or 
intoxicating  liquor  In  this  state,  other  than 
denatured  alcohol.  Is  declared  a  criminal 
offense. 

The  information  in  this  case  charges  that- 
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"Joseph  M.  Crawford  and  Frank  Nelaon,  on 
or  about  the  80th  day  of  January,  and  before 
the  filiDK  of  this  information,  at  and  in  the 
county  of  Pinal,  state  of  Arizona,  did  then  and 
there  willfully  and  unlawfully  attempt  to  man- 
ufacture intoxicating  liquor  in  the  aforesaid 
county  of  Pinal  •  •  •  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  cases 
made  and  provided,"  etc. 

The  cbarge  does  not  follow  the  language  of 
the  statute  defining  and  describing  the  of- 
fense condemned  In  the  said  constitutional 
provision.  Section  735,  Penal  Code  1813,  pro- 
vides that — 

"Any  person  may  be  convicted  of  an  attempt 
to  commit  a  crime,  although  it  appears  on  the 
trial  that  the  crime  intended  or  attempted  was 
perpetrated  by  such  person  in  pursuance  of 
such  an  attempt.    •    •    *  •• 

The  respondents  demurred  to  the  above  In- 
formation, and  their  demurrer  was  by  the 
court  sustained,  and  the  state  appeals  on  a 
question  of  the  sufficiency  of  the  Information 
to  charge  a  public  off^ise. 

The  ingredients  of  the  offense  of  manufac- 
turing intoxicating  liquors  of  every  kind,  ex- 
cept denatured  alcohol,  cannot  be  accurately 
and  definitely  stated  If  the  exception  Is  omit- 
ted In  charging  the  main  offense.  22  Oyc. 
344,  and  cases  cited  in  note  40,  and  particu- 
larly State  V.  Abbey,  29  Vt.  60,  67  Am.  Dec 
754.  If  the  exception  Is  separable  from  the 
description,  and  is  not  an  ingredient  of 
the  offense  as  defined.  It  should  not  be 
noticed.  22  Oyc.  344,  note  41.  Ex  parte  Har- 
vey, 154  Cal.  355,  97  Pac.  891,  deals  with  the 
rule  and  with  the  exception.  See  People  v.  H. 
Jevne  Co.  (Cal.)  178  Pac.  617;  State  v.  Ab- 
bey, supra. 

It  seems,  as  an  exception  to  the  manufac- 
ture of  intoxicating  liquors,  that  denatured 
alcohol  may  be  manufactured  In  the  state, 
and  a  failure  to  notice  this  exception  in  the 
accusation  of  manufacturing  intoxicating  liq- 
uors, the  specific  offense,  is  not  described 
with  the  degree  of  certainty  and  defiuiteness 
the  statute  requires.  As  a  consequence,  a 
charge  that  the  defendants  did  attempt  to 
manufactture  intoxicating  liquor  in  this  stiite 
sets  forth  no  offense  unless  the  pleading  de- 
scribes the  liquor  attempted  to  be  manufac- 
tured, Showing  that  it  is  ale,  beer,  wine  or 
some  intoxicating  liquor  other  than  denatur- 
ed alcohol. 

A  further  reason  is  that  the  information 
neither  gives  the  legal  appellation  of  any 


crime,  nor  states  facts  necessarily  constitut- 
ing a  crime.  "Attempting  to  manufacture  In- 
toxicating liquor"  is  not  the  generic  name  of 
any  class  of  offenses.  There  is  nothing  stated 
in  the  information  that  the  act  of  the  defend- 
ants would  have  resulted  in  the  production 
of  Intoxicating  liquor  of  any  kind  had  not  the 
act  been  frustrated  by  extraneous  circum- 
stances. Such  rule  was  enforced  in  People  v. 
Ezra  Thomas,  63  Cal.  482,  and  the  indictment 
held  insufficient.  I  am  satisfied  that  the  same 
rule  justly  is  applicable  to  the  same  statutes 
in  this  state. 

The  Baca  Case,  18  Ariz.  350,  161  Pac.  686, 
relied  upon  by  the  appellees,  is  of  little  value 
as  an  authority  for  any  purpose.  One  of  the 
judges  considered  the  indictment  insufficient 
to  charge  an  offense;  another  of  the  judges 
considered  the  indictment  to  be  sufficient  to 
charge  the  offense ;  and  the  other  judge,  at 
the  beginning,  waived  that  question,  and,  as- 
suming that  the  indictment  did  state  an  of- 
fense, said:  "I  think  there  is  a  total  lack  of 
evidence  to  sustain  it"  Then  he  stated  an- 
other reason  that  the  indictment  charged  that 
the  defendant  did  "transport,  bring  and  car- 
ry" the  whisky  into  this  state,  and  the  word 
of  the  law  Is  "Introduce"  the  whisky  into  the 
state,  so  the  words  of  the  statute  defining  the 
offense  were  not  followed.  The  indictment  in 
the  Baca  Case  was  condemned  by  two  mem- 
bers of  the  court  as  insufficient  to  state  a  pub- 
lic offense,  but  for  reasons  both  give,  which 
are  wholly  different.  The  Indictment  in  that 
case,  however,  was  more  specific  in  describing 
the  kind  of  intoxicating  liquor  the  accused 
was  attempting  to  introduce  than  the  informa- 
tion describes  in  this  case.  In  the  Baca  Case 
the  intoxicating  liquor  mentioned  was  alleged 
to  be  "whisky" ;  in  this  case  no  spedflc  kind 
of  intoxicating  liquor  is  mentioned;  simply 
the  defendants  are  accused  of  attempting  to. 
manufacture  intoxicating  liquor.  Maybe  the 
defendants  themselves  did  not  intend  that  the 
product  sought  by  them  would  be  intoxicat- 
ing or  adapted  to  use  for  any  purposes  of  bev- 
erage, but  intended  to  use  it  for  power  pur- 
poses; then  what  would  become  of  the  of- 
fense? Would  the  state  make  a  case  of  guilt 
beyond  a  reasonable  doubt  by  proving  that 
the  defendants  attempted  to  manufactuxe  de- 
natured alcohol? 

I  do  not  concur  with  fhe  determination 
reached  by  Judge  ROSS.  The  information 
falls  wholly  to  charge  a  public  offense,  and 
the  demurrer  was  correctly  sustained. 
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PEOPLE  ex  rel.  HILL  v.  COUNTY  COURT 

OF  CITY  AND  COUNTY  OF  DENVER 

et  al.  (No.  9811.) 


(Supreme  Court  of  Colorado.   May  10,  1020.) 

1.  Jadgment  €=>948(l)— Res  Jadlcata  must  be 
pleaded. 

Res  judicata  is  a  defense  that  must  always 
be  pleaded  affirmatively. 

2.  Pleading  ^=3104(1)— Affirmative  plea  neces- 
sary to  raise  Issue  of  want  of  Jurisdiction  de- 
pending on  question  of  fact. 

Wherever  want  of  jurisdiction  depends  on  a 
question  of  fact,  and  does  not  appear  on  the 
face  of  tlie  complaint,  an  afflrmatiye  plea  is 
necessary  to  raise  the  issue. 

3.  Judgment  «=s948(l)— That  oourt's  attention 
was  called  to  point  of  res  judicata  Insufficient, 
In  absence  of  pleading. 

-Defendant  husband,  seeking  writ  of  prohi- 
bition against  consideration  of  custody  of  chil- 
dren in  his  wife's  divorce  suit  on  ground  that  in 
previous  habeas  corpus  proceeding  on  facts 
alleged  by  wife  their  custody  had  beeq  award- 
ed to  him,  should  have  framed  an  issue  on  such 
matter  of  res  judicata  in  the  proper  way,  and 
bis  directing  the  court's  attention  to  the  habeas 
corpus  proceeding  is  insufficient. 

Department  2. 

Proceeding  for  writ  of  prohibition  by  the 
People  of  tbe  State  of  Colorado,  on  the  re- 
lation of  Richard  T.  HUI,  against  the  Coun- 
ty Court  of  the  City  and  County  of  Denver, 
State  of  Colorado,  and  the  Honorable  Ira  C. 
Uothgerber,  Judge  thereof.    Writ  denied. 

H.  R.  Kaas,  of  Denver,  for  petitioner. 
Wayne  A.  Gunkle,  of  Denver,  for  reiq)ond- 
ents. 

DENISON,  J.  Jessie  E.  HIII  on  the  16th 
of  February,  1920,  brought  suit  for  divorce 
against  Richard  T.  HUI  In  the  Denver  coun- 
ty court.  Among  other  things  she  prayed 
for  the  custody  of  their  two  minor  chil- 
dren pending  the  action.  This  proceeding  Is 
brought  to  prohibit  the  consideration  of  the 
custody  of  the  children  by  that  court,  on  the 
ground  that  heretofore.  In  a  habeas  corpus 
proceeding  In  the  district  court,  upon  the 
same  facts  now  alleged  by  the  wife,  the  cus- 
tody of  the  children  has  been  awarded  to  the 
father  until  the  further  order  of  that  court ; 
and  It  is  claimed  that  therefore  the  county 
court  has  no  Jurisdiction  over  the  custody 
of  the  children  and  that  their  custody  and 
the  facts  upon  which  their  custody  is  claim- 
ed are  res  adjudlcata. 

[1 , 2)  No  answer  is  shown  to  have  been 
filed  below  pleading  res  adjudlcata  or  want 
of  jurisdiction;  indeed  no  answer  has.  been 
filed  nt  all.  Kes  adjudicata  is  a  defense  that 
must  always  be  pleaded  affirmatively,  and 
wherever  want  of  Jurisdiction  depends  upon 
a  question  of  fact,  and  does 'not  appear  on 
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the  face  of  the  complaint,  an  afflrmative  plea 
is  necessary  to  raise  that  issue.  The  cases 
on  this  point  are  numerous.  The  following 
are  some  of  them;  Ex  parte  Little  Rock, 
26  Ark.  62;  Ex  parte  Williams,  4  Ark. 
537,  38  Am.  Dec.  46;  Whipple's  Succes- 
sion, ^  La.  Ann.  236;  People  v.  Putnam 
County  Surr.,  36  Hun  (N.  T.)  218;  State  v. 
Breckenrldge,  43  Okl.  711,  142  Pac.  407j 
State  V.  Voorhies,  34  La.  Ann.  1142.  See, 
also,  Callbreath  v.  DIst  Ct.,  80  Colo.  486,  71 
Pac.  887;  Adams  County  Ct  v.  People!,  48 
Colo.  639,  111  Pac.  86;  MiUer  v.  Weston, 
189  Paa  610,  decided  at  the  present  term. 

[3]  The  petitioner  alleges  that  he  "direct- 
ed the  county  court's  attention"  to  the  pro- 
ceedings In  the  district  court;  but  he  should 
have  framed  an  issue  there  In  the  proper 
way.  Adams  County  Ct  v.  People,  48  Colo. 
689,  111  Pac.  88. 

If  the  county  court  had  no  Jurisdiction  of 
the  subject-matter  of  divorce  or  custody  of 
children  a  different  question  would  be  pre- 
sented. 
.  The  writ  of  prohibition  sboold  be  denied. 


BOWER  V.  POUND.     (No.  9692.) 
(Supreme  Court  of  Colorado.    June  7,  1920.) 

1.  Specific  performance  (8=>I05(3)— Cross-oom- 
plalnant  barred  by  laches,  though  seasonably 
filed. 

Where,  although  defendant  vendee,  in  action 
to  quiet  title,  filed  in  apt  time  his  cross-com- 
plaint for  specific  performance,  yet  after  the 
case  was  retired  from  the  docket,  allowed  the 
suit  to  remain  in  abeyance  and  did  not  move 
to  redocket  for  a  period  of  over  nine  years, 
during  which  the  property  greatly  Increased  in 
value,  and  the  vendor  placed  Improvements 
thereon,  the  defendant's  laches  was  fatal  to 
his  suit;  for  laches  may  consist  in  a  failure  to 
prosecute  with  diligence  a  suit  seasonably  begun. 

2.  Appeal  and-  error  <S=s>l  175(2)— Suit  may  be 
dismissed  by  appellate  court  for  laches. 

It  is  within  the  power  of  a  court,  on  review, 
to  dismiss  a  suit  for  specifip  performance  on 
the  ground  of  laches. 

Error  to  Dlstrict'Court  Sedgwick  County ; 
L.  C.  Stephenson,  Judge. 

Action  by  W.  T.  Bower  against  W.  H. 
Pound  and  others,  in  which  the  named  de- 
fendant filed  a  cross-complaint.  Decree  for 
the  named  defendant  on  his  cross-complaint, 
and  plaintiff  brings  error.  Reversed  and 
remanded,  with  directions. 

Munson  ft  Mnnson,  of  Sterling,  for  plain- 
tiff in  error. 

Allen  &  Webster,  or  Denver,  for  defendant 
In  error. 
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ALLEN,  X  This  is  aa  action  which,  as 
between  the  parties  in  Interest  upon  this  re- 
view, is  a  salt  tor  the  specific  performance 
of  a  contract  tor  the  sale  of  certain  real 
estate.  The  relief  is  sought  by  the  vendee 
against  tiie  vendor.  The  contract  Is  In  writ- 
ing, and  Is  dated  and  reads  as  follo^: 

"Julesbnrg,  Colo.,  Feb.  19,  1008. 

"Received  of  William  H.  Found  tlie  sum  of 
one  hundred  dollars  ($100.00)  as  part  payment 
for  the  purchase  of  the  following  described  real 
estate,  to  wit: 

"Lot  5  in  Blakeslcy'B  subdivision  of  lots  1  and 
2  in  block  11  in  the  original  town  of  Denver 
Junction,  now  Julesburg,  in  Sedgwick  county, 
Colorado,  the  said  lot  the  said  William  T.  Bow- 
er baa  this  day  gold  to  William  H.  Pound.  The 
entire  price  to  be  paid  by  William  H.  -Pound  to 
William  T.  Bower  for  said  above-described  lot 
la  two  thousand  dollars,  and  is  to  be  paid  as 
follows: 

"One  hundred  dollars  cash  paid  at  the  time 
of  the  signing  of  this  agreement  or  memo- 
randum, and  the  balance  is  to  be  paid  at  the 
time  the  deed  is  delivered.  The  title  to  the  said 
lot  to  be  perfect,  and  the  deed  above  men- 
tioned is  to  be  a  good  and  sufficient  warranty 
deed,  to  be  signed  and  acknowledged  by  Wil- 
liam T.  Bower  and  his  wife  and  delivered  to 
William  H.  Pound,  his  heirs  or  assigns,  on  or 
before  March  19,  1908. 

"The  said  William  T.  Bower  is  to  furnish  ab- 
stract of  title  to  said  lot,  showing  the  title  to 
said  lot  to  be  clear  and  perfect,  and  is  to  be 
furnished  at  least  ten  days  before  said  deed  is 
delivered.  If  title  is  not  perfect,,  said  Bower 
shall  perfect  title  within  thirty  days  from  this 
date. 

"Witness  onr  hands  and  seals  this  19th  day 
of  February,  A.  D.  1908. 

"W.  T.  Bower. 
"WiUiam  H.  Pound. 

"In  presence  of  L.  EC  Bversman." 

Shortly  after  this  contract  was  made,  Bow- 
er  submitted  to  Poimd  an  abstract  of  title, 
and  Pound  found  or  regarded  the  title  as 
being  imperfect  Thereafter,  and  on  July  31, 
1909,  W.  T.  Bower  commence<^  an  action  to 
quiet  title  to  the  land  In  question.  The  com- 
plaint named  W.  H.  Pound  as  one  of  the 
defendants.  It  appears  to  be  assumed  on 
both  sides  that  on  November  12,  1009,  the 
plaintiff  obtained  a  decree  quieting  his  ti- 
tle to  the  lot  as  against  all  of  the  defendants 
named  in  the  complaint  other  than  W.  H. 
Pound. 

In  the  above-mentioned  action  to  qnlet  ti- 
tle the  defendant  Pound,  on  September  17, 
1909,  filed  a  cross-compIalnt  In  this  was 
setup  the  contract  hereinbefore  quoted,  and  a 
specific  performance  of  the  same  was  prayed. 
It  was  also  alleged  that  plaintiff's  title  was 
not  perfect,  that  the  plaintiff  brought  the  ac- 
tion for  the  purpose  of  making  the  title  per- 
fect, and  that  the  defendant  Pound  Is  willing 
to  accept  the  title  when  it  is  made  perfect 
by  this  action.  The  answer  and  cross-com- 
Dlalnt  further  alleged  the  removal  by  plain- 


tiff of  certain  Improvements  upon  the  lot, 
and  sou^t  a  deduction  from  the  porchase 
price  by  reason  thereof. 

On  November  12,  1909,  the  plaintiff  filed 
a  reply  to  the  answer  and  cross-complaint, 
admitting  the  execution  of  the  contract,  but 
denying  other  allegations. 

At  the  time  that  the  case  was  disposed 
of  as  to  other  defendants,  on  November  12, 
1909,  nothing  was  done  as  to  the  determina- 
tion of  the  Issues  between  the  plaintiff  and 
the  defendant  Pound.  The  cause  was  re- 
tired from  the  docket  In  1919  the  case 
was  redocketed,  on  motion  of  the  defendant 
Pound.  Thereafter,  and  on  June  6,  1919,  the 
plaintiff  filed  a  further  pleading,  in  whldi 
he  set  up  the  defense  of  laches  to  Poimd's 
cross-complaint  for  specific  performance. 

On  July  10,  1919,  upon  trial  to  the  coart, 
a  decree  was  rendered  in  favor  of  the  de- 
fendant Pound,  granting  specific  performance 
as  prayed  for  In  his  cross-complaint.  The 
plaintiff  brings  the  cause  here  tor  review. 

The  principal  contentl<xi  of  the  plaintiff 
eetoT,  plaintiff  below,  is  that  the  record 
shows  such  laches  on  the  part  of  the  defend- 
ant Pound  as  precludes  him  from  the  right  to 
the  remedy  of  specific  performance,  which 
he  seeks  in  his  cross-complaint. 

[1]  WhUe  the  defendant  Ponnd  filed  his 
cross-complaint  In  apt  time,  yet  after  the 
case  was  retired  from  the  docket  he  allowed 
the  suit  to  remain  in  abeyance,  and  did  not 
move  to  redocket  the  same  for  a  period  of 
over  0  years,  which  was  over  ,11  years  after 
the  contract  was  ma&e.  Laches  may  con- 
sist in  a  failure  to  prosecute  with  diligence 
the  suit  for  specific  performance,  although 
the  suit  may  have  l>een  seasonably  begun. 
36  Cyc  724;  Grant  v.  Elder.  170  Pac.  198, 
206;  Hagerman  v.  Bates,  S  Colo.  App.  391, 
38  Pac  1100;  Johnston  v.  Standard  Mining 
Co.,  148  U.  S.  360,  13  Sup.  Ct  585,  37  L. 
Ed.  480. 

It  was  shown  at  the  trial,  by  a  dear  pre- 
ponderance of  the  evidence,  that  the  prop- 
erty greatly  Increased  in  value  during  the 
time  the  defendant  Found,  the  purchaser, 
delayed  in  prosecuting  his  cross-complaint. 
There  was  testimony  that  the  lot  more  than 
doubled  in  value.  Such  drcumstances  ren- 
der the  delay  prejudicial  to  the  vendor,  and 
fatal  to  the  purchaser's  suit  for  specific  per- 
formance.   36  Cyc.  726. 

It  is  undisputed  that  during  Pound's  delay 
the  vendor.  Bower,  placed  improvements  on 
the  lot  Bower  testified  that  he  expended 
1800  upon  the  premises.  It  was  evidently 
done,  as  be  testified,  in  reliance  <m  Pound's 
supposed  abandonment  of  the  contract  These 
are  further  circumstances  tending  to  prove 
Bower's  charge  of  laches  against  Pound.  36 
Cyc.  725. 

The  record  shows  no  drcumstances  suffl- 
dent  to  excuse  Pound's  laches.  The  vendor, 
B0^ver,  remained  in  poeaeaalon  at  the  proper- 
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ty.  He  did  nothing  recognizing  the  contract 
as  still  subsisting. 

[2]  The  record  clearly  ahows  sncfa  a  delay, 
and  such  circumstances  attending  the  same, 
as  is  fatal  to  Pound's  claim  to  the  right  to 
spedflc  performance.  It  is  within  the  power 
of  a  court,  upon  review,  to  dismiss  a  suit 
for  spedflc  performance  upon  the  ground  of 
laches.  Hughes  t.  Leonard,  IBl  Pac.  200. 
For  the  reasons  hereinabove  indicated,  we 
are  of  the  opinion  that  the  defendant  Pound's 
°  cross-complaint  should  be  dismissed. 

Other  questions  are  presented  in  the  briefs, 
but  our  determination  of  the  same  does  not 
or  would  not  affect  the  result,  and  no  opin- 
ion need  be  expressed  thereon.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  cross-complaint. 

Beveised  and  remanded. 


GARBIQUES,  G. 
car. 


3.,  and  BAILEY,  J.,  con- 


BOLLEN  at  al.  v.  WOOD  HAMS  et  al. 
(N(k  9615.) 

(Bapreme  Court  of  Colorado.    April  6,  1920. 
Rehearing  Denied  June  7,  1920.) 

I.  PiMUlIng  «s335»— Sham  replloatioa  Is  prop* 
erly  ttriaken. 

If  the  replication  was  a  sham,  it  was  prop- 
erly stricken  but. 

Z  Pleading  «=>24— "Sham  pleading,"  ono  good 
In  form,  but  false  In  faot. 
A  "sham  pleading"  ia  one  good  in  form,  but 
false  in  fact. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sham 
Pleading.] 

3.  Appeal  and  error  «s>007(3)— Evidenoe  not 
presented  by  bill  of  exoeptloss  mnat  bs  pro- 
snmed  sulDslent. 

Evidence  not  in  the  Supreme  Court  by  bill 
of  exceptions  must  be  presumed  sufficient  to 
sustain  the  trial  court's  finding  that  the  replir 
cation,  which  was  striclcen  as  sham,,  was  fidse. 

4.  Pleading  «=>360(4)  —  Motion  ts  strike  as 
sham  proper,  where  trial  by  record. 

A  motion '  to  strike  a  pleading  as  sham 
should  be  granted  only  with  the  most  careful 
consideration;  but,  if  ever  proper,  it  is  so  in  a 
case  where  the  trial  is  by  record. 

5.  Jadgment  «s>948(2)— Answer  sf  former  ad- 
Jadloation  hold  suflloient  in  suit  on  isjnnotlon 
bsnd. 

In  suit  on  an  injunction  bond,  answer  that 
the  questiott  of  damages  on  the  bond  had  been 
litigated  and  determined  between  the  same 
parties. on  the  cross-bill  in  the  injunction  suit 
stated  a  defense,  as  such  facts  barred  the  suit. 


6.  Pleading  «=>360 (2)— Motion  to  strike  parts 
of  answer  should  have  preceded  demurrer. 

Denial  of  plaintiff's  motion,  after  oTerrul- 
Ing  of  his  demurrer  to  the  answer,  to  strike  out 
parts  thereof,  was  proper,  as  the  motion  should 
have  preceded  demurrer,  and  was  waived  by 
pleading  over. 

7.  Pleading  «=934l— MoUen  to  strike  is  not  to 
test  sufflciency  of  pleading. 

The  function  of  motion  to  strike  parts  of 
a  pleading  is  to  clear  away  rubbish,  and  so  to 
clarify  the  issues,  not  to  test  its  sufficiency. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Henry  J.  Hersey,  Judge. 

Suit  by  libiry  D.  Bollen  and  M.  J.  Walsh, 
as  Public  l^stee  of  Weld  County,  against 
Adelbert  L.  Woodhams  and  the  ./Stna  Ac- 
cident &  Liability  Company.  To  review  a 
Judgment  for  defendants,  plaintiffs  bring  er- 
ror.   Affirmed.    . 

George  F.  Dunklee  and  Edward  Y.  Dunklee, 
both  of  Denver,  for  plaintiffs  In  error. 

John  T.  Bamett  and  John  Campbell,  both 
of  Denver,  for  defendants  in  error. 

DinraSON,  3.  This  was  a  salt  by  Bollen, 
plaintiff  below,  against  Woodhams  and  the 
bonding  company  on  an  Injunction  bond. 
The  court  sustained  defendant's  motion  to 
strike  the  replj^tion  as  a  sham,  and  for 
Judgment  on  the  jdeadinga^  and  plaintiff 
brings  error. 

The  third  defense  In  the  answer  was  a 
plea  of  res  adjudlcata.  It  alleged  a  previous 
judgment  in  plalntUTs  favor,  on  the  same 
bond,  for  damages  caused  Xny  the  same  In- 
junction and  satisfaction  of  such  Judgment. 
A  demurrer  to  this  plea  was  overruled. 

[1]  If  the  replication  was  a  sham  it  was 
properly  stricken  out,  and  then,  if  the  an- 
swer was  good  (and  It  had  already  been 
held  good  on  demurrer),  there  was  nothing 
to  do  but  render  Judgment  tor  defendant, 
because,  under  such  circumstances,  no  other 
Judgment  was  possible. 

[2,  S]  The  first  question,  then.  Is  whether 
the  replication  was  a  sham.  A  sham  plead- 
ing is  one  good  in  form,  but  false  in  fact. 
The  replication  to  the  third  defense  consisted 
of  denials.  If  there  was  a  record  of  such 
a  judgment  as  was  pleaded,  the  replication 
was  false.  The  court  found  it  was  false 
upon  evidence  that  is  not  here  by  bill  of 
exceptions,  and  which  we  mnst  therefore 
presume  was  sufficient 

[4]  A  motion  to  strike  a  pleading  as  sham 
should  be  granted  only  with  the  most  -careful 
consideration,  because  it  supersedes  the  trial 
of  the  issue;  but,  if  ever  proper,  such  mo- 
tion is  so  In  a  case  where  the  trial  is  by 
record. 

[C]  But  plaintiffs  inshst  that  the  said  ihird 
defense  was  bad,  and  their  demurrer  thereto 
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should  have  been  sustained.  We  think  not. 
The  plea  states  that  the  question  of  dam- 
ages on  the  injunction  bond  was  litigated 
and  determined  between  these  same  parties 
on  a  cross-bill  in  the  Injunction  suit  If  that 
Is  true,  it  bars  this  suit. 

[•]  After  demurrer  overruled,  the  plaintiff 
moved  to  strike  out  parts  of  the  answer,  and 
the  motion  was  denied.  This  was  right. 
The  motion  to  strike  should  have  preceded 
the  demurrer  (31  Cyc.  633,  660),  and  was 
waived  by  pleading  over  (Sweet  v.  Barnard, 
182  Pac.  22). 

[7]  The  motion  here  seems  to  be  intended 
as  a  substitute  for  a  demurrer;  1.  e.,  to 
test  the  sufficiency  of  the  facts  alleged.  The 
function  of  the  motion  to  strike  Is  to  clear 
away  rubbish,  and  so  clarify  the  issues,  not 
to  test  tlie  sufficiency  of  a  pleading. 

Since  what  has  been  said  requires  an  af- 
firmance, we  do  not  notice  other  points. 

The  judgment  should  be  affirmed. 

GABRIGUES,  C.  J.,  and  BUKKE,  J,  con- 
cur. 


SAN    LUIS   VALLEY    BUILDING    &   LOAN 
ASS'N  V.  HOLBERT.     (No.  9812.) 

(Supreme  Court  of  Colorado*  June  7,  1920.) 

Vendor  and  purchaser  iS=>i72— Installment  con- 
tract  construed  to  call  for  Interest  on  "unpaid 
part  of  purchase  price,"  not  on  whole  of  Ini- 
tial balance. 

Contract  of  sale  of  land  for  $15,000,  provid- 
ing for  payment  of  $1,000  cash,  and  the  re- 
maining $14,000  in  certain  equal  monthly  in- 
stallments "in  payment  of  both  principal  and 
interest  upon  the  nnpaid  part  of  the  purchase 
price,"  and  "that  such  monthly  payments  shall 
continue  *  *  •  until  the  game  equals"  $14,- 
000,  "together  with  interest  upon  said  sum  of 
money  from  the  date  hereof  until  the  payment 
thereof'  at  8  per  cent.,  held  to  require,  not  the 
payment  each  month  of  interest  on  $14,000,  re- 
gardless of  what  might  have  been  paid  on  the 
principal  sum,  but  interest  only  on  the  "unpaid 
part  of  the  purchase  price,"  which  would  be  the 
initial  balance  of  $14,000,  less  the  total  paid 
thereon. 

Error  to  District  Coxut,  Alamosa  (bounty ; 
Jesse  C.  Wiley,  Judge. 

Action  by  SVank  F.  Holbert  against  the 
San  Liuls  Valley  Building  &  Iioan  Associa- 
tion. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Albert  To.  Moses,  of  Alamosa,  for  plaintiff 
in  error. 

J.  D.  Pilcher  and  Charles  H.  Woodard, 
both  of  Alamosa,  for  defendant  in  error. 

TELLER,  J.  Defendant  In  error,  having 
purchased  property  which  his  vendor  held 


under  a  contract  of  sale  with  the  plaintiff  in 
error,  on  which  a  part  of  the  purchase  price 
had  not  been  paid,  brought  suit  to  compel 
the  acceptance  of  a  balance  theretofore  ten- 
dered to  said  association,  and  refused  by  it. 
The  defendant  claimed  that  the  amount  ten- 
dered was  too  small.  The  court  found  for 
the  plaintiff,  and  entered  judgment  accord- 
ingly. 

The  only  question  which  we  are  asked  to 
consider  Is  that  of  the  amount  due  on  the 
contract  at  the  time  of  the  tender.  Provi- 
sion for  payment  of  the  purchase  price  of 
$15,000  was  as  follows: 

"One  thousand  (1,000)  dollars  at  the  time  of 
the  signlDg,  ensealing  and  delivery  of  this  agree- 
ment, the  receipt  of  which  said  sum  of  one 
thousand  (1,000)  dollars  is  hereby  confessed 
and  acknowledged,  and  the  remaining  fourteen 
thousand  (14,000)  dollars,  in  equal  monthly  in- 
stallments of  one  hundred  and'  seventy-siz  dol- 
lars and  sixty-six  and  two-thirds  cents  ($176.- 
66%),  payable  on  the  15th  day  of  each  and 
every  month  during  the  life  hereof,  beginning 
with  the  current  month,  it  being  understood 
and  agreed  that  the  said  sum  of  one  hundred 
seventy»^six  (176)  dollars  and  sixty-six  and  two- 
thirds  (66%)  cents  per  month  is  in  payment  of 
both  principal  and  interest  upon  the  unpaid 
part  of  the  purchase  price  of  the  premises 
hereinbefore  described,  and  that  such  monthly 
payments  shall  continne  to  he  made  by  the 
party  of  the  second  part  to  the  party  of  the 
first  part  until  the  same  equaln  the  b\v"  nt 
fourteen  thousand  (14,000)  dollars  together 
with  interest  upon  said  sum  of  money  from  the 
date  hereof  until  the  payment  thereof  at  the 
rate  of  eight  (8)  per  centum  per  annum." 

Counsel  for  plaintiff  In  error  contends  that 
this  requires  the  payment  each  month  of  in- 
terest on  $14,000,  regardless  of  what  may 
have  been  paid  upon  said  principal  sum. 
The  judgment  allows  interest,  each  month, 
on  the  principal  sum  after  deducting  all  pay- 
ments made  thereon.  Coonsel's  contention 
is  based  upon  the  words  "with  interest  up- 
on said  sum  of  money  from  the  date  hereof 
until  payment  thereof  at  the  rate  of  el^t 
per  centum  per  annum."  Interest,  he  says. 
Is  to  be  computed  monthly  on  "said  sum," 
which  is  $14,000.  If  the  parties  Iiad  so  in- 
tended, they  would,  naturally,  have  provid- 
ed that  $83.33%  be  applied  on  the  principal, 
and  $83.33%  on  interest,  each  month,  there 
being  on  counsel's  theory  no  variation  from 
month  to  month,  in  the  amounts  to  be  ap-- 
plied  on  principal  and  Interest,  respectively. 

The  contract  must  be  construed  as  a 
whole,  and  no  unreasonable  Intent  should  be 
imputed  to  the  parties.  It  would  require 
very  clear  and  express  provistons  In  such  a 
contract  to  Justify  the  conclusion  that  the 
vendee  agreed  to  pay  8  per  cent.  Interest  on 
the  principal  sum,  regardless  of  the  amount 
by  which  it  had  been  reduced.  In  the  para- 
graph quoted  it  is  agreed  that  the  $176.06% 
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per  month  Is,  In  part,  tai  payment  of  "Inter- 
est on  the  unpaid  part  of  the  purchase 
price."  The  unpaid  part  of  ttie  price,  which 
Is  to  be  the  basis  for  computing  the  interest, 
la  that  price,  less  the  total  paid  thereon. 

This  construction  Is  not  In  conflict  with 
that  part  of  the  contract  upon  which  plain- 
tiff in  error  relies.  It  makes  the  agreement 
reasonable  and  fair,  and  is,  we  thlnl:,  ac- 
cording to  the  intent  of  ther  parties.  The 
court  did  not  err  In  Its  Interpretation  of  the 
agreement. 

Inasmuch  as  the  plaintiff  tendered  the 
amount  due,  before  there  was  any  default 
in  payment,  there  was  no  forfeiture,  and 
the  court  rightly  denied  relief  under  defend- 
ant's counterclaim. 

The  judgment  is  affirmed. 

GARRIGUES,  0.  J.,  and  BUBKB,  J.,  con- 
cur. 


BROWN  at  al.  V.  HALLETT.    (N»w  9589.) 

(Supreme  Court  of  Colorado.     April  6,  1020. 
Behearing  Denied  June  7,  1920.) 

1.  taatfoN  aa4  ttnaat  «=9l94(2)~As8lgameat 
.•f  lease  ao't  surrender,  and  does  not  relieve 

l«Mae  from  liability. 
The  asBignment  of  a  lease  is  not  a  sur- 
render, and  does  not  relieve  the  lessee  from 
his  covenant  to  pay  rent,  even  though  rent  is 
accepted  from  the  assignee,  but  question  wheth- 
er there  was  a  surrender  and  a  substitution  of 
tenants  and  a  release  of  the  original  lessee  is 
one  of  fact. 

2.  Laadlord  and  tenant  «s»23l  (8)— Finding  af 
surrender  of  lease  and  acceptance  of  new 
tenant  sustained  by  evidence. 

When  the  whole  purpose  of  a  transaction 
was  to  get  premises  for  use  and  benefit  of  a 
corporation  to  be  formed,  lease  being  later 
assigned  to  it  by  lessee,  who  had  no  individual 
interest  in  the  lease,  and  the  transfer  was 
accepted  by  lessor,  no  one  ever  having  pos- 
session except  the  assignee,  and  rent  was  re- 
ceived from  assignee  and  no  one  else,  there  was 
evidence  sufficient  to  justify  the  court  in  finding 
that  there  was  a  surrender  by  lessee  and  accept- 
ance of  a  new  tenant  by  lessor. 

3.  Appeal  and  error  «=>93 1(1)— Presumed  that 
qaestlon  of  fact  was  resolved  by  court  for 
pravaitlng  party. 

Where  there  were  no  special  findings,  it  will 
be  assumed  on  appeal  that  a  certain  question  of 
fact  was  resolved  by  the  court  for  the  prevailing 
party. 

4.  EvMeaoe  «=»46&-Parol  evidanea  admissible 
t»  Shaw  surreadar  of  lease. 

In  an  action  under  a  lease  for  rent,  parol 
evidence  was  admissible  to  show  that  the  ne- 
gotiation in  its  inception  was  for  the  benefit  of 
an  assignee  of  the  lease  only,  and  that  lessee 
had  no  individual  interest,  and  that  the  lease 
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was  assi^ed,  and  lessor  received  rent  from 
the  assignee  and  no  one  else;  the  purpose  be- 
ing to  show  that  there  was  a  surrender  by  the 
lessee  and  an  acceptance  by  the  lessor. 

Department  2. 

ErroB  to  County  Court,  City  and  County  of 
Denver;  Ira  C.  Rotbgerber,  Judge. 

Action  by  Harry  Br(^wn  and  Maude  Brown 
Plettner,  executor  and  executrix  oi  the  es- 
tate of  Anna  Brown,  deceased,  against  I^u- 
clus  F.  Hallett.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

John  F.  Tourtellotte,  of  Denver,  for  plain- 
tiffs in  error. 

H.  W.  Danforth,  of  Denver,  for  defendant 
in  error. 

DENlSON,  J.  Brown,  executor,  sued  Hal- 
lett for  rent,  upon  a  lease  from  Anna  Brown, 
deceased,  to  Hallett.  The  trial  waa  to  the 
court.    The  defendant  had  Judgment , 

There  were  no  pleadings,  the  case  being 
appealed  from  justice  of  the  peace.  The 
lease  In  question  was  in  ordinary  form  with 
the  ordinary  covenant  to  pay  rent  and  not  to 
sublet  or  assign  without  the  consent  of  the 
lessor,  but  there  was  a  rider  as  follows: 

"It  is  mutually  agreed  that  the  lessee  may 
assign  his  interest  in  this  lease  to  a  corpora- 
tion of  which  he  is  a  member." 

There  was  also  an  agreement  that  the  cove- 
nants should  be  binding  upon  the  heirs,  exec 
utors,  administrators,  and  assigns  of  both 
parties. 

At  the  trial  the  defendant  was  allowed  to 
show  that  the  pnrpcse  and  intention  of  the 
lessee  in  taking  the  lease  was  for  the  use  of  a 
corporation  to  be  formed;  that  the  corpora- 
tion would  not  be  formed  unless  the  lease 
could  be  obtained;  that  it  was  the  lessee's 
intention  immediately  to  assign  the  lease  to 
this  corporation;  that  these  purposes  and  in- 
tentions were  made  knoi^h  to  the  lessor.  In- 
deed the  purpose  to  form  a  corporation  for 
the  purpose  of  taking  over  the  lease' 'was 
mentioned  before  anything  was  said  about 
the  name  of  the  lessee,  or  that  there  would 
be  an  Intermediate  lessee,  and  that  at  the 
last  the  lessee  stated  that  he  was  not  Inter- 
ested in  the  matter  Individually;  that  he 
was  only  acting  for  the  company,  and  If  the 
lease  could  properly  be  secureu  the  company 
would  be  formed — otherwise  not.  This  evi- 
dence was  objected  to  by  the  plaintiff,  the  ol^ 
jection  overruled  pro  forma,  but  the  ruling 
was  confirmed  at  the  end  of  the  trial  and 
exception  taken. 

The  lease  was  finally  delivered  May  27, 1815, 
On  tlie  next  day  the  corporation  was  formed, 
accepted  an  assignment  of  the  lease  from 
llallott,  and  went  into  immediate  possession. 
Hallett,  the  lessee,  was  never  tn  possession, 
but  was  a  member  of  the  corporation. 


Cs»For  otlier  < 
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The  corporation  palA  Ae  nat  and  perform- 
ed all  ttte  duties  of  a  t»iant  under  the  lease. 
In  November,  1817,  having  become  embar- 
rassed, It  went  out  of  business,  and  oCFered 
to  surrender  the  lease  to  the  lessor.  The 
offer  was  refused,  and  suit  was  brouicbt 
against  Hallett  for  rent 

The  defendant  relies  upon  three  defenses, 
but  we  need  consider  only  the  third,  which 
was. that  all  of  the  circumstances  leading  to 
and  attending  the  execution  of  the  lease, 
taken  with  the  course  of  dealings  after  the 
assignment,  effect  and  prove  a  surrender  of 
the  lease  and  term  by  Hallett  and  a  substitu- 
tion of  the  assignee  as  tenant,  so  that  be 
Is  no  longer  chargeable. 

[1]  It  is  very  true  that  the  assignment  of 
a  lease  Is  not  a  surrender,  and  does  not  re- 
lieve the  lessee  from  his  covenant  to  pay  rent, 
even  though  rent  be  accepted  from  the  as- 
signee (Jones  V.  Barnes,  45  Mo.  App.  590,  593, 
594),  but  the  question  whether  there  was  a 
surrender  and  a  substitution  of  tenants  and 
a  release  of  the  original  lessee  Is  one  ot,  fact. 
Goldlng  V.  Brennan,  183  Mass.  286,  289,  67 
N.  B.  239;  Colton  v.  Gorham,  72  Iowa,  324, 
S3  N.  W.  76;  Logan  v.  Anderson,  2  Doug. 
(Mlcb.)  101:  Gomprechfv.  Ludwig,  65  Misc. 
Bep.  657, 120  N.  Y.  Supp.  986  (the  concurring 
opinion  Is  the  majority  opinion). 

[2-4]  When  the  whole  purpose  of  the  trans- 
action is  to  get  the  leased  premises  for  the 
use  and  benefit  of  the  assignee,. the  negotia- 
tion being  in  Inception  for  Its  benefit  and 
the  lease  secured  for  that  purpose  only,  with 
no  Individual  Interest  In  the  lessee;  when 
the  transfer  Is  made'  and  accepted  by  the 
lessor  no  one  having  been  In  possession  ex- 
cept the  assignee,  and  rent  Is  received  from 
It  and  no  one  else,  it  would  seem  that  there 
was  evidence  sufficient  to  justify  the  court 
below  In  finding  that  there  was  a  surrender 
by  the  lessee  and  an  acceptance  of  a  new 
tenant  by  the  lessor. 

Since  there  were  no  special  findings,  we 
must  assume  that  this  question  of  fact  was 
resolved  by  the  court  for  defendant.  The 
evidence  was  admissible  for  the  purpose  of 
showing  this  fact,  and  consequently  the  judg- 
ment must  be  aflirmed. 

OAKRIGUES,  0.  J.,  and  SCiOTT,  J.,  con- 
cur. 


MILES  et  al.  v.   HAMILTON.     (No.  22670.) 
(Supreme  Court  of  Kansas.     June  16,  1920.) 

(8yUaun$  hy  Editorial  Staff.) 

Limitation  of  actions  «=>  148 (3)— Letter  of  pur- 
chaser assuming  a  mortgage  debt  held  not  an 
aoknowledgment. 
A  letter  to  owner  of  mortgage  by  the  pur- 
cbaser  of  the  mortgaged  realty  who  had  become 
personally  liable  by  assuming  payment  of  the 


debt,  declaring  an  intention  to  pay  off  the  Uen 
and  stating  that  he  was  going  to  meet  the  mort- 
gage without  much  farther  delay,  was  not  anch 
an  acknowledgment  as  to  toll  the  statute  of 
limitations,  assuming  thst  an  acknowledgment 
of  the  lien  would  have  that  effect. 

Appeal     from     District     Ooart,     Batl» 

County. 

On  motion  for  a  rehearing.    Motion  orer- 
ruled. 
For  former  opinion,  see  189  Pac.  926. 

MASON,  J.  In  the  original  (pinion  In 
this  case  it  was  said.  In  effect,  that  the  court 
did  not  regard  the  letter  which  the  plaintiff 
relied  upon  to  toll  the  statute  of  limitation 
as  sufficient  for  that  purpose,  even  if  the  de- 
fondant  had  been  the  maimer  of  the  note,  bnt 
that  the  solution  of  the  question  was  aided 
by  the  fact  that  his  liability  arose  from  his 
assumption  of  the  mortgage  debt.  In  a  mo- 
tion for  a  rehearing  the  entire  ground  is 
gone  over,  an  argument  being  Included  in 
support  of  the  view  that  the  operation  of 
the  statute  would  be  suspended  by  an  ac- 
knowledgment of  the  existence  of  a  Uen  as 
well  as  by  an  admission  of  personal  liability. 
The  rehearing  will  be  denied,  but  the  order 
of  affirmance  will  be  based  explicitly  apon 
the  ground  that  tlie  letter  is  Insufficient  tp 
interfere  with  the  running  of  the  statute. 
assuming,  without  deciding,  that  an  ac- 
knowledgment of  the  lien  wonld  have  that 
effect  We  are  persuaded  that  the  language 
of  the  letter  here  involved  comes  no  nearer 
to  meeting  the  requirements  of  the  statute 
than  that  passed  upon  In  Corbett  v.  Hoss, 
98  Kan.  290,  167  Pac.  1195,  and  upon  the 
authority  of  that  decision  it  Is  held  not  to 
have  prevented  the  cause  of  action  from  l>e- 
ing  barred. 

The  motion  for  a  rehearing  Is  overruled. 

All  the  Justices  concurring. 


ATHERTON  v.  TOPEKA  RY.  CO. 
(No.  22283.) 

(Supreme  Court  of  Kansas.     June  5,  1920.) 

(SvValtii  by  the  Court.! 

Street  railroads  «s>l03(3)— Olscovsrod  peril 
dootrlae  defined. 
The  trial  court  correctly  charged  that  after 
bis  truck  was  negligently  driven  between  the 
street  car  tracks,  and  the  plaintiff  was  in  a  posi- 
tion of  peril,  and  his  own  negligence  had  ceased, 
the  defendant  would  be  liable  if  it  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen 
him  in  such  position  in  time  to  avoid  injuring 
him,  and  failed  to  do  so. 

Appeal    from     District    Court,     Shawnee 
County. 
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Actton  by  J.  T.  Atherton  against  tbe  To- 
peka  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Ferry,  Doran  ft  Gosgrore  and  Clayton  B. 
Kline,  all  of  Topeka,  for  appellant 

J.  J.  Schenck  and  W.  E.  Atdilson,  both  of 
Topdca,  for  appellee. 

fWEST,  J.  The  defendant  appeals  from  a 
judgment  recovered  by  the  plalntlfT  for  in- 
Jinries  sustained  while  in  a  transfer  truck 
which  had  been  drivat  across  the  defendant's 
tracks  between  two  cars  going  in  opposite 
directions,  one  of  which  collided  with  his 
truck  and  shored  it  against  an  iron  trolley 
pole,  and  the  other  of  which  collided  with 
his  truck,  severely  injuring  him.  It  seems 
quite  likely  that  the  cars  were  both  running 
in  violation  of  the  speed  ordinance  of  the 
dty,  and  the  plaintiff  was  crossing  in  a  man' 
ner  prohibited  by  another  ordinance  provid- 
ing how  a  vehicle  should  cross  a  street 

Tbe  court  instructed  that  under  the  facts 
the  plaintiff  was  guilty  of  negligence  by  go- 
ing upon  tbe  tracks  in  the  way  he  did,  and 
that  such  negligence  would  prevent  his  re- 
covery, unless  he  was  allowed  to  recover  un- 
der the  doctrine  of  last  clear  chance;  that  If 
hla  own  negligence  continued  up  to,  and  ac- 
tually contributed  to,  the  injury,  he  could  not 
recover;  "but,  although  plaintiff  was  guilty 
of  negligence  in  placing  himself  in  a  position 
of  danger,  •  •  •  yet,  if  his  negligence 
bad  ceased,  and  the  defoidant,  •  •  •  by 
the  exerdae  of  ordinary  care,  ought  to  have 
seen  tbe  danger  to  plaintiff  in  time  to  avert 
the  same,  and  failed  to  do  so,  or  *  *  * 
actually  saw  plaintiff's  danger  in  time  to 
avert  the  same  by  the  exercise  of  ordinary 
and  reasonable  care  under  the  drcumstances, 
•  •  •  and  failed  to  do  so,  ••  •  •  then 
tbe  defendant  is  responsible  for  any  injury 
directly  resulting  to  plaintiff  from  snch  fail- 
nre  to  exercise  ordinary  care  in  either  case." 

Amiwg  the  answers  to  special  questions  re- 
tamed  by  tbe  jury  were  the  following: 

"Q.  6.  Did  tbe  plaintiff  have  time  to  leave 
the  van  after  it  was  struck  by  the  east-bonnd 
car,  while  it  was  being  shoved  down  tbe  street 
to  the  trolley  pole,  and  avoid  injary,  before  it 
was  strnck  by  tbe  west-bound  car?. 

"A.  6.  So  confused,  had  no  time. 

"Q.  7.  What  if  anything,  did  the  plaintiff  do 
to  escape  injury,  after  tbe  van  or  track  was 
strnck  by  the  east-bound  car,  while  it  was  be- 
ing shoved  down  tbe  track  to  tbe  trolley  pole, 
and  before  it  was  struck  by  the  west.bound  car? 

"A  7.  Nothing  could  be  done. 

"Q.  8.  Could  not  tbe  plaintiff,  by  looking  and 
listening  and  talring  proper  precautions  for  his 
own  safety,  luve  stopped  his  track,  or  have 
caused  his  track  to  be  stopped,  before  it  went 
upon  tbe  defendant's  track,  while  it  was  in  a 
position  of  safety,  and  thus  have  avoided  being 
Btinick  by  either  tbe  east-bound  or  west-bound 
car? 

"A  8.  Tes;  by  remaining  in  the  position  he 
was  in  before  starting. 


"Q.  9.  If  you  answer  the  last  question  in  the 
negative,  state  what  there  was  to  prevent  the 
plaintiff  from  stopping  or  causing  his  truck  to 
be  stopped  while  it  was  in  a  position  of  safety, 
thus  avoiding  injury. 

"A.  9.  Nothing,  becanse  he  thought  he  had 
ample  time  to  cross  ahead  of  the  west-bound 
car." 

Counsel  for  Om  defendant  contend  tbat  un- 
der the  facts  and  findings  the  plaintiff  should 
have  been  hdd  guilty  of  continuing  negli- 
geace,  that  the  defendant  is  not  responsible 
for  his  being  "confused,"  and  Chat  he  tried 
to  leavp  the  tmck  at  tbe  wrtmg  place.  All 
these  matters  are  regarded  as  questions  of 
fact,  properly  answerable  by  the  jury. 

Counsel  for  the  defendant  franldy  concede 
that  the  doetriife  of  last  dear  chance,  as  fre- 
quently declared  in  this  state,  applies  when 
the  defendant  actually  finds  the  plaintiff  in 
a  condition  of  peril,  or  by  the  exercise  of 
proper  care  should  so  find  lilm;  bis  own  neg- 
ligence at  tbat  time  having  ceased.  But  it 
is  argued  with  much  force,  buttressed  with 
numerous  authorities,  that  no  duty  arises  in 
such  cases  until  tbe  actual  discovery  of  tbe 
perilous  condition.  However,  tbe  rule  is  so 
firmly  fixed  in  this  state  and  so  thoroughly 
suMtorted  by  tbe  great  weight  of  authority 
that  it  cannot  now  be  changed.  In  Railway 
Co.  V.  Arnold,  67  Kan.  260,  72  Pac  867,  tbe 
deceased  was  riding  a  bicyde,  and  on  going 
down  an  incline  on  smooth  asphalt  pavement 
to  a  street  on  which  a  car  was  rujuilng,  and 
with  which  he  was  about  to  collide,  he  turned 
eastward^  parallel  with  the  car,  and  after 
reaching  some  rough  pavement  was  thrown 
from  bis  bicyde  in  front  of  the  moving  car, 
carried  some  distance,  and  killed.  It  was 
claimed  that  contributory  negligence  barre<I 
recovery.  It  was  also  argued  that,  although 
tbe  negligence  of  the  deceased  contributed  to 
the  collision,  yet  if  the  motorman  saw  mm  in 
a  position  of  danger,  or  by  the  exercise  of 
reasonable  diligence  should  have  seen  him  In 
time  to  stop  the  oar  before  killing  him,  the 
defendant  was  liable.  Tills  theory  was 
adopted  and  followed  after  full  consideration. 
TUs  decision  was  adhered  to  after  a  most 
thoroughgoing  examination  In  Dyerson  v. 
Kallriad  Co.,  74  Kan.  528,  87  Pac.  680,  7  I* 
R.  A.  (N.  S.)  132,  11  Ann.  Cas.  207,  and  these 
two  decisions  were  approved  and  followed  in 
Springer  v.  Railroad  Co.,  95  Kan.  408,  148 
Pac.  611.  The  same  rule  was  announced  in 
the  Dyerson  Case,  and  followed  In  Railway 
Co.  V.  Clinkenbeard,  77  Kan.  481,  94  Pac.  1001, 
and  all  three  were  approved  and  followed  In 
McMahon  v.  Railway  Co.,  96  Kan.  271,  150 
Pac.  566.  In  these  decisions  the  doctrine  was 
so  carefully  gone  into  and  so  clearly  stat^ 
that  mere  reference  thereto  is  suffldent 

Tbe  rule  so  established  was  correctly  given 
by  the  trial  court,  and  the  record  presenting 
no  error,  the  judgment  is  affirmed. 

All  the  Justices  coucurilng. 
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CURRANT  V.  LENGER.    (No.  22692.) 
(Supreme  Court  of  Kansas.     June  6,  1920.). 

(Syllabi  by  the  Court.) 

1.  Appeal  and  error  $=>I002— Venllet  and  Judg- 
ment on  oontroverted  evidence  oondude  the 
facts. 

Rule  followed  that  a  rerdict  and  judgment 
based  on  coqtroverted  evidence  end  all  dis- 
pute toncUng  the  facts  in  a  lawsoit 

2.  Assignments  ®=»l  1 9— Assignee  of  account 
for  wages  may  sue  thereon. 

A  person  to  whom  an  account  for  wages  bag 
been  assigned  may  maintain  an  action,  on  the 
account,  and  it  is  immaterial  whether  the  as- 
signee has.  paid  for  the  account  or  not. 

3.  Intereat  iS=946(l)  —  Interest  Is  allowable 
from  demand  for  payment  of  wages  and  money 
expended  for  defendant 

In  an  action  for  wages  and  to  recover  for 
money  paid  out  at  the  behest  of  a  defendant 
and  for  bis  benefit,  it  is  not  error  for  the  court 
to  instruct  the  jury  that,  if  they  found  for  the 
plaintiff,  they  should  allow  bim  interest  from 
the  date  demand  for  payment  was  admittedly 
made. 

4.  Correct  Instructions. 

Instructions  examined,  and  no  error  dis- 
cerned therein. 

Appeal  from  District  CJourt,  Stafford 
County. 

Action  by  John  Currant  against  Fred  H. 
Lenger.  Trial  before  a  Justice  of  the  peace, 
and  on  appeal  to  the  district  court  there 
was  a  verdict  and  judgment  against  defend- 
ant, and  he  appeals.    Affirmed. 

Ray  H.  Seals  and  Robert  Garvin,  both  of 
St.  John,  for  appellant. 

Pniii  R.  N'xel  <  nti'l  Harry  T.  Gray,  both  of 
St  John,  for  appellee. 

DAWSON,  J.  The  plaintiff  sued  the  de- 
fendant for  laborer's  wages,  materials  fur- 
nished, and  for  services  In  caring  for  defend- 
ant's horses.  He  also  sued  for  wages  due 
two  other  laborers  who  had  assigned  to  him 
their  accounts  against  defendant. 

The  cause  was  tried  before  a  justice  of 
peace,  and  appealed  to  the  district  court. 
-  The  plaintiiTs  evidence  tended  to  show  that 
In  February,  1918,  the  defendant  employed 
plaintiff  to  chop,  trees  at  an  agreed  wage 
of  $3  per  day,  and  that  pursuant  thereto 
plaintiff  worked  for  defendant  some  64  days. 
It  also  tended  to  show  that  defendant  had 
authorized  plaintiff  to  purchase  $0.60  worth 
of  window,  glass  and  some  wire.  It  was 
also  shown  by  plaintiff's  evidence  that  de- 
fendant promised  "to  make  it  right  with" 
plaintiff  if  the  latter  would  look  after  de- 
fendant's horses,  and  that  pursuant  thereto 
plaintiff  cared  for  seven  head  of  horses,  fed 
them,  and  pumped  water  for  them  for  114 
days,  and  that  such  service  was  worth  "a 


dollar  a  day."  Plaintiff  also  showed  that 
mie  John  Carey  and  one  B.  E.  Carey  had 
worked  for  defendant  for  a  number  of  days, 
and  that  they  had  assigned  their  wage  ac- 
counts to  him. 

Defendant's  evidence  tended  to  show  that, 
while  be  had  offered  plaintiff  30  cents  per 
hour  to  cut  wood,  and  that  the  two  Careys 
worked  for  him  some  days  at  that  price, 
all  three  of  these  laborers  had  later  made 
a  counter  proposition  to  chop  the  trees  for 
the  wood;  "they  would  take  the  wood  for 
the  chopping,  so  that  they  could  go  to  work 
and  sell  It  and  get  the  money."  They  did 
so,  according  to  defendant,  and  be  owed 
them  nothing  for  labor,  and  had  paid  them 
for  wood  which  they  had  delivered  to  him. 
Touching  the  care  of  the  horses,  defendant 
testified  that  plaintiff  agreed  to  do  that  for 
the  use  of  the  horses.  Militating  somewhat 
against  the  force  of  defendant's  evidence 
was  his  admission  that  he  gave  plaintiff  some 
"credit  on  the  wood  chopping." 

Other  details  of  the  evidence  need  not  be 
narrated. 

Verdict  and  judgment  for  $144.38  were 
rendered  against  defendant,  and  he  appeals. 

[1-3]  This  Is  simply  another  case  of  dis- 
puted facts — a  dispute  terminated  by  the 
jury's  verdict  and  the  trial  court's  approval 
of  that  verdict.  Bruington  y.  Wagoner,  100 
Kan.  439,  164  Pac.  1057. 

It  is  immaterial  that  plaintiff  may  have 
paid  nothing  for  the  Carey's  accounts.  That 
they  were  duly  assigned  to  bim  is  not  denied, 
and  he  could  maintain  an  action  to  collect 
them.  Civ.  Code,  §§  25,  26  (Gen.  St  1916, 
ii  6916,  6916).  See,  also,  Stanley  t.  Potny. 
75  Kan.  179,  182,  88  Pac.  875;  Sbannon  ▼. 
Abrams,  98  Kan.  26.  29,  157  Pac.  449,  Ann. 
Cas.  1918E,  502;  Lower  v.  SborthlU,  103 
Kan.  534,  538,  176  Pac.  107. 

It  is  contended  that  the  trial  court  erred 
In  instructing  the  jury  that,  if  they  found 
for  the  plaintiff,  they  should  allow  him  le^al 
interest  on  the  amount  found  due  from  Octo- 
ber 3,  1918.  Defendant  admitted  that  on 
that  date  plaintiff  had  made  a  demand  on 
him  for  payment.  Since  there  can  be  no 
doubt  that  the  money  was  then  due  from 
defendant  Interest  was  properly  computed 
from  that  date.  Smith  Bros.  v.  Hanson,  106 
Kan.  32,  187  Pac.  2G2. 

[<]  Complaint  Is  made  of  some  of  the  other 
Instructions.  These  have  been  examined. 
As  a  whole  they  were  rather  extensive,  but 
not  inaccurate,  statements  of  elementary  law, 
formulated  with  pertinent  relation  to  the 
Issues  involved.  The  instructions  stated  the 
law  with  reference  to  defendant's  theory  as 
to  the  case  as  well  as  to  that  of  the  plain- 
tiff; they  contain  no  discernible  error,  and 
present  nothing  justifying  discussion. 

The  judgment  is  allirnied. 

All  the  Justices  concurring. 
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constitute  a  Uen  on  the  lands  of  wMch  the  wa* 
ter  rights  were  a  part,  to  assert  the  same  by 
amending  its  answers  and  to  have  its  Uen  es- 
tablished. 


& 


TITLE    INS.  &  TRUST   CO.  V.   MILLER 
LUX,  IM..  et  al.  (two  casts). 
(L.  A.  4093,  4094.) 

(Supreme  Court  of  California.    June  1,  1920. 
Rehearing  Denied  July  1,  1920.) 

1.  Waters  and  water  courses  «=>IS2(8)— EvI- 
4enoe  held  to  sustain  ooimIhsIoii  plaintiff  en- 
titled  te  per  eent.  of  water*  allotted  nader 
settlement  agreenent. 

In  action  to  quiet  title  to  water  rights,  evi- 
dence Kfild  to  sustain  court's  conclusion  that 
plaintiff  was  entitled  to  take  9.94  per  cent,  of 
the  waters  allotted  to  the  first  p'arties  therein 
by  a  certain  water  settlement  agreement  of 
1888,  Including  waters  accumulated  by  them  in 
a  reservoir,  and  to  nse  them  at  any  place  it 
should  think  proper,  either  on  lands  riparian 
to  the  river  or  its  branches  or  on  other  non- 
riparian  lands,  but  that  the  use  should  be  lim- 
ited to  lands  owned  by  a  party  to  the  water 
settlement  agreement,  plaintiff's  predecessor, ^on 
its  date. 

2.  Vetera  and  water  ooureet  «s»l58(l)— 
Agreement  not  describing  land  too  uneertaia 
to  establish  riparian  rights. 

Agreement  between  riparian  owners,  not 
describing  any  land,  but  merely  showing  the 
area  signed  for  by  the  several  parties,  estab- 
lished no  riparian  rights  of  the  parties  in  any 
land,  being  too  uncertain,  as  such  rights  can  ex- 
ist only  as  part  and  parcel  of  specific  tracts, 
and  any  contract  must  describe  the  land  suffi- 
ciently for  identification. 

3.  Waters  and  water  courses  «s»39  —  Only 
traots  acquired  by  tingle  oonveyaace  from 
state  and  abutting  on  stream  entitled  to  ri- 
parian right*. 

Only  tracts  acquired  by  single  conveyance 
from  the  state  and  abutting  on  a  stream  are 
entitled  to  riparian  rights. 

4.  Water*  and  water  courses  «=3l58(2)— Right 
te  ■**  water  oonftned  by  agreement  to  land 
owaed  by  party  within  eertain  townships. 

Under  prorisions  of  water  settlement  agree- 
ment, right  of  a  party  thereto  and  of  plaintiff 
as  his  successor  to  the  use  of  water  of  a  river 
held  confined  to  its  use  on  land  owned  by  the 
party  to  the  agreement  on  the  date  of  its  mak- 
ing and  within  certain  townships. 

5.  Water*  and  water  courses  «5>40— Right  of 
ripariaa  proprietor  as  against  appropriators 
extend*  te  entire  stream. 

The  right  of  each  riparian  proprietor  as 
against  appropriators  of  water  extends  to  the 
entire  stream,  however  small  a  part  of  his 
land  actually  abuts  thereon. 

6.  Waters  and  water  courses  <g=»l52(5)— De- 
fendant's claim  of  lien  held  proper  for  amend- 
ment In  action  to  quiet  title  to  water  right. 

In-  action  to  quiet  title  to  water  rights 
against  claims  of  defendants,  one  of  wliom 
claimed  that  such  rights  as  plaintiff  had  were 
part  and  parcel  of  plaintiff's  land,  either  as  a 
riparian  right  or  as  an  appurtenance,  it  was 
proper  for  a  defendant,  if  it  had  a  claim,  pres- 
ent or  prospective,  against  plaintiff  which  would 


7.  Pleading  «s»236(3)— Amendments  during  tri- 
al within  discretion  of  court. 

The  matter  of  amending  pleadings  during 
trial  ia  largely  in  the  discretion  of  the  trial 
court. 

8.  Exeeutere  and  administrators  «=>3I5(5)— 
Decree  ef  distribution  established  lien  oa 
land. 

Decree  of  distribution  in  a  decedent's  estate 
declaring  that  a  burden  or  charge  in  favor  of 
the  present  defendant  existed  against  certain 
land,  and  that  it  should  run  with  and  bind  such 
land,  established  the  claim  in  favor  of  de- 
fendant as  a  lien  on  the  land  described  and  de- 
clared to  be  subject  thereto. 

9.  Executors  and  administrators  ®=33i5(l)— 
Probate  court  in  distributing  estate  can  de- 
clare lien  in  favor  of  third  person. 

The  court  in  probate  has  power,  in  dis- 
tributing the  estate  of  a  decedent,  to  declare  a 
Uen  thereon  in  favor  of  a  tliird  person  and 
that  the  distributee  shall  hold  subject  to  such 
Uen. 

iO.  Executor*  and  administrators  «s>3l5(l)— 
Lien  imposed  by  distribution  decree  not  veld 
for  uncertainty. 
Decree  of  distribution  of  a  decedetat's  es- 
tate declaring  a  lien  on  certain  land  in  favor 
of  a  corporation  which  had  a  contingent  claim 
against  the   estate  for  expenses  to   be  incur- 
red in  certain  water  litigation  held  not  void  for 
uncertainty,  in   that  the  claim  for  which  the 
lien  was  imposed  was  for  moneys  to  become 
due  in  the  future,  whose  amount  could  not  be 
learned  in  advance,  or  as  leaving  it  to  the  cor- 
poration to  be  the  sole  judge  of  the  amount  of 
expenses. 

In  Bank. 

Appeal  from  Superior  Court,  Kern  County; 
Milton  T.  Famrer,  Judge. 

Action  by  the  Title  Insurance  &  Trust  (5om- 
pany  against  Miner  &  Lux,  Incorporated,  and 
another.  From  portions  of  the  judgment, 
both  parties  appeal.  Jvidgment  modified  and 
affirmed. 

Ell  ward  F.  Tread  well  and  McCutcben, 
Olney  &  Wlllard,  all  of  San  Francisco,  for 
appellants. 

M.  P.  Frasier,  Hunsaker  &  Britt  and  Le 
Roy  M.  Edwards,  and  Joseph  L.  Lewlnsohu, 
all  of  Los  Angeles,  and  Houghton  &  Hough- 
ton, of  San  Francisco,  for  respondent. 

Case  No.  4993. 

SHAW,  J.  The  defendants,  Miller  &  Lux, 
Incorporated,  and  Kern  County  Land  Com- 
pany, separately  appeal  from  portions  of  the 
judgment.  They  also  respectively  appeal 
from  the  order  of  the  court  denying  motions 
to  vacate  the  judgment  and  enter  a  different 
judgment  on  the  findings  and  from  the  ofder 
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of  the  ooart  denytng  modona  for  a  new  triaL 
All  the  appeals  are  presented  in  one  tran- 
script of  the  record. 

The  complaint  alleges  that  the  plaintiff  Is 
ttie  oxraer  of  a  certain  proportion  of  the 
waters  of  Kern  river;  that  the  defend- 
ants each  claim  Interests  or  rights  in  the 
waters  belonging  to  plaintiff ;  that  the  claims 
of  the  defendants  are  without  right  and  that 
none  of  the  defendants  has  any  interest 
therein.  The  prayer  la  that  the  plaintiff  be 
declared  to  be  the  owner  of  said  proportion 
of  said  waters;  that  its  title  thereto  be 
quieted  against  the  claims  of  the  defend- 
ants thereto;  and  that  the  plaintiff  be  de- 
clared entitled  "to  use  and  dispose  of  its 
share  of  said  waters  as  aforesaid  in  any  man- 
ner, at  any  place,  and  for  any  purpose  it  may 
think  proper."  The  judgment  was  In  accord- 
ance with  this  prayer. 

The  claim  of  appellants  is  that  plaintiff's 
right  to  use  the  water  is  a  riparian  right  ap- 
purtenant to  certain  lands;  that  it  has  no 
right  to  use  it  on  other  lands ;  and  that  its 
use  is  subject  to  the  reasonable  use  of  other 
riparian  owners  along  the  stream,  including 
the  appellants.  The  question  whether  the 
water  right  of  the  plaintiff  is  that  of  a  ripa- 
rian owner  only  or  is  a  right  arising  out  of 
contract  or  appropriation  depends  on  trans- 
actions and  conduct  during  a  period  extend- 
ing from  1879  to  1911,  and  it  wlU  be  neces- 
sary to  give  as  briefly  as  possible  a  history  of 
the  origin  of  the  right  and  of  the  subsequent 
transactions  throwing  light  upon  its  nature 
and  character. 

Kern  river  emerges  from  the  foothills  Into 
the  valley  about  4  mUes  ];iortheast  of  Bakers- 
field.  From  tboice  It  now  runs  northerly  of 
Bakersfleld  about  20  miles  to  the  lower  part 
of  the  valley,  and  there  turns  and  flows 
northwest  and  north  some  30  miles  or  more 
to  Tulare  lake.  It  has  in  the  course  of  years 
chafaged  Its  course  from  time  to  time.  The 
water  in  times  of  flood  will  spread  out  of  the 
regular  channel  and  find  its  way  in  part 
through  the  sloughs  or  old  channels.  Former- 
ly'^tbe  main  channel  turned  to  the  south 
shortly  after  emerging  from  the  foothills  and 
ran  easterly  of  Bakersfleld  nearly  south  to 
Kern  lake,  thence  westerly  to  Buena  Vista 
lake  and  on  to  Tulare  lake.  In  high  floods 
it  now  divides  near  Buena  Vista  lake,  part 
of  the  water  flowing  Into  that  lake  and  an- 
other part  running  down  Buena  Vista  slough 
toward  Tulare  lake.  We  speak,  of  course,  of 
conditions  as  they  would  have  been  but  for 
the  changes  which  have  been  made  by  the 
several  parties  interested  to  control  the 
course  of  the  water.  The  interests  of  the 
several  parties  in  the  land  involved  in  this 
action  were  acquired  by  them  prior  to  the 
year  1879.  Haggin,  Tevls,  Carr,  and  others 
had  acquired  large  tracts  of  land,  apparently, 
for* the  most  part,  not  riparian  to  the  stream, 
but  which  were  irrigable  by  means  of  canals 


from  Kern  river,  and  Hiey  bad  made  canals 
and  thereby  diverted  a  large  part  of  the 
water  of  the  river  and  were  applying  the 
same  to  the  irrigation  of  lands  situated  In  the 
vicinity  of  Bakersfleld  and  sonth,  southwest, 
and  northerly  thereof.  Miller  &  Lux,  Freder- 
ick C!ox,  0.  W.  Clarke,  Reddington,  Llvermore, 
Comwell,  Bonestell,  and  Stebbins  bad  ac- 
quired large  tracts  further  down  the  valley, 
to  wihlch  the  water  of  the  river,  at  least  In 
times  of  flood,  naturally  would  flow,  If  not 
intercepted.  The  diversions  by  Haggin  and 
the  others  had  the  effect  of  preventing  this 
flow.  Thereupon  Miller  &  Lux  and  others,  on 
May  12,  1879,  began  the  historic  action  of 
Lux  v.  Haggin,  the  decision  of  which  by  the 
Supreme  Ck>urt  is  found  in  volume  69  of 
California  Reports,  extending  from  page  264 
to  page  439,  4  Pac.  919,  10  Paa  074.  Its  ob- 
ject was  to  enjoin  the  diversions  above  men- 
tioned, and  it  was  based  on  the  claim  that 
the  lands  of  the  plaintiffs  were  riparian  to 
the  river  or  Its  branches  and  sloughs  and  that 
the  diversions  of  the  defendants  were  Inva- 
sions of  the  riparian  rights  of  the  plaintiffs 
in  the  waters  naturally  flowing  therein.  The 
opinion  in  the  case  clearly  shows  that  the 
principal  question  for  decision  was  whether 
the  right  of  a  riparian  owner  or  tliat  of  an 
appropriator  or  mere  dlverter  was  the  Bui)eri- 
or  right  to  the  waters  of  the  stream,  under 
the  law  of  Oalifomia.  On  November  S,  1879, 
the  plalntifDs  therein,  together  with  the  said 
Frederick  Cox  and  C.  W.  Clarke,  executed  an 
agreemoit  relating  to  the  prosecution  of  said 
action. 
This  agreement  recited  that — 

the  parties  thereto,  "being  owners  of  land  in 
Kern  county,  California,  on  and  adjacent  to 
Kern  lake,  Buena  Vista  lake,  the  slough  con- 
necting said  lakes,  and  on  Buena  Vista  slough, 
all  of  which  said  lands  have  a  common  interest 
in  the  assertion,  preservation,  and  mainte- 
nance of  the  'riparian  rights'  of  the  sold  land 
derived  by  the  water  of  Kern  river  through  and 
by  Kern  lake,  Buena  Vista  lake,  and  Buena 
Vista  slough,  and  whereas  the  said  riparian 
rights  are  threatened  and  in  danger  by  the  di- 
version of  the  waters  of  Kern  river  by  sundry 
adverse  daiming  parties,  who  are  illegally  di- 
verting the  said  waters  and  preventing  their 
natural  and  heretofore  continuous  flow  through 
the  above -described  channels  and  the  lands  of 
the  parties  subscribing  hereto;  and  whereas 
such  damaging,  and  Ulegal  diversion  can  best 
be  met  by  united  action  in  litigation  of  all  the 
parties  in  interest  for  the  establishment  and 
maintenance  of  the  riparian  rights  of  the  here- 
inbefore mentioned  land: 

"Now,  therefore,  the  said  parties  do  hereby 
associate  themselves  together  for  the  prosecu- 
tion of  such  litigation,  and  do  pledge  themselves 
each  to  the  other  that  they  will  share  all  prop- 
er expenses  of  such  litigation  in  the  proportion 
of  the  number  of  acres  of  land  set  opposite  to 
their  respective  signatures  hereto,  and  that  the 
asaociation  shall  continue  to  exist  until  the 
final  termination  of  all  litigation  necessary  to 
establish  the  riparian  rights  of  the  said  lands. 
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it  being  exprerial^  stipulated  that  Bhonid  any 
party  or  parties  durisc  the  pendsncT  of  such 
litigation  sell  his  or  their  lands  or  any  por- 
tion thereof,  he  or  they  shall  nevertheless  pay 
his  or  their  pro  rata  of  coat  of  such  litigatioD 
to  the  final  end  thereof,  notwithstanding  any 
sach  sale  during  the  pendency  thereof." 

The  parties  signed  this  agreement  and  each 
wrote  the  number  of  acres  claimed  by  blm 
opposite  blB  name,  as  follows  i 

Clarke  a  Cox   14,520  acres 

UlUer  a  Lux M,644  " 

John  H.  Reddlngton  13,283  " 

George  N.  Corawell  8,fl«>  " 

V.  U.  BonesteU  1,S20  " 

Horatio  B.  Livermore  22,541  ** 

Horatio  Stebblns   1.280  •* 

The  total  number  of  acres  was  98,188. 

Thereafter  the  said  action  was  prosecuted 
in  the  superior  court  and  Judgment  was  ren- 
dered therein  in  favor  of  the  defendants. 
The  appeal  was  taken  by  the  plalntifCS  and 
the  final  decision  was  made  as  above  stated. 
Tbe  case  attracted  a  great  deal  of  attention 
throughout  the  state,  and  it  Is  a  matter  of 
history  that  it  was  made  an  issue  in  tbe  po- 
Utical  campaigns  of  1884  and  1886,  and  was 
a  subject  of  agitation  at  the  legislative  ses- 
sions of  1885  and  1887,  as  a  result  of  which 
section  1422  of  the  Civil  Code,  declaring  that 
"tbe  rights  of  riparian  proprietors  are  not 
affected  by  the  provisions  of  this  title,"  was 
repealed  by  the  Legislature  of  1887  (SL  1887, 
p.  114).  The  Judgment  of  the  Supreme  Court 
reversed  the  Judgment  of  tbe  court  below  and 
remanded  the  cause  for  a  new  trial.  The 
opinion,  however,  settled  tbe  controversy  be- 
tween Cbe  parties  as  to  the  superiority  of  ri- 
parian rights  in  favor  of  tbe  plaintiffs  in  the 
action,  and  the  cause  was  not  tried  again. 
Reddington,  Llvermore,  and  BonesteU  had  in 
tlie  meantime  conveyed  their  lands  to  Miller 
&  Lax.  Instead  of  having  a  new  trial,  the 
parties  settled  their  controversy  by  an  ^bo- 
rate contract  executed  on  July  28,  1888,  and 
known  in  that  region  as  the  "Lux-Eaggin 
Contract,"  or  as  the  "Water  Settlement 
Agreement."  It  was  signed  by  a  large  num- 
ber of  persons  who  were  not  parties  to  the 
action.  The  parties  to  this  agreement  desig- 
nated as  parties  of  the  first  part  Included  all 
the  persons  who  signed  the  agreement  of 
November  3,  1879,  except  those  who  had 
sold  their  Interests  to  some  of  tbe  other  par- 
ties thereto  as  aforesaid,  and  also  tbe  Kern 
Valley  Water  Company,  a  corporation  which 
ojterated  a  canal  to  take  water  to  the  lands 
of  said  parties,  or  some  of  them,  and  which 
was  apparently  a  mere  agenc^^  for  the  use  by 
them  of  the  riparian  rights  or  waters  claimed 
by  them.  The  parties  of  the  second  part  were 
composed  of  two  classes:  First,  corporations 
operating  canals  for  the  diversion  und  distri- 
bution of  tbe  waters  of  the  river  to  others, 
under  rights  by  appropriation;  second,  per- 
sons claiming  rights  to  receive  such  waters 
from  said  corporations  for  use  on  their  re- 


spective  tracts  of  land.  The  agreement  re- 
cited that  tbe  several  parties  executing  it 
either  claimed  to  own  lands  along  the  river 
and  its  branches,  with  riparian  rights  in  the 
water,  or  other  lands  irrigated  or  susceptible 
of  irrigation  from  water  of  said  river,  or 
claimed  rights  to  divert  water  from  the  river 
and  distribnte  and  sell  the  same  for  the  ir- 
rigation of  lands  not  riparian  to  the  river. 
One  recital  is  as  f<dIowB: 

"All  of  the  aforesaid  owners  of  and  claimants 
in  said  lands  claim  to  have  in  connection  with 
or  as  appurtenant  to,  or  as  a  part  and  parcel 
of,  ^id  lands,  certain  riparian  or  other  rights 
to  the  waters  of  said  river,  slough,  or  lakes, 
or  some  thereof." 

The  parties  holding  or  claiming  rights  by 
appropriation  took  their  water  from  the  river 
at  points  above  the  lands  claimed  by  the  par- 
ties of  the  first  part  and  atMve  the  head  of 
the  canal  of  the  Kern  Valley  Water  Company. 
The  agreement  provided  that  tbe  water  of  the 
river  should  be  measured  at  two  places;  one 
at  a  point  where  tbe  river  debouches  from 
the  foothills,  called  "tbe  first  point  of  meas- 
nremoit,"  a  short  distance  above  tbe  liead< 
gate  of  tbe  Kern  Island  Irrigating  Canal 
Company;  the  other,  designated  as  "the  sec- 
ond point  of  measurement,"  located  in  Che 
river  some  20  miles  or  more  further  down  the 
stream  and  below  tbe  Intakes  of  all  ditches 
owned  by  any  of  the  parties  of  the  second 
part.  Of  the  water  found  to  be  at  the  first 
point  of  measurement  300  cubic  feet  per  sec- 
ond was  to  be  delivered  to  tbe  Kern  Island 
Irrigating  Canal  Company.  Of  tbe  balance, 
one-tiiird  was  allotted  to  the  so-called  partiea 
of  the  first  part,  and  two-thirds  was  allotted 
to  the  parties  of  the  second  part.  The  one- 
tliird  to  go  to  tbe  first  parties  was  to  be  de- 
livered without  diminution  at  tbe  second 
point  of  measurement.  This  division  was  to 
continue  during  the  irrigating  season,  that  is, 
from  March  1  to  August  31  of  each  year. 
During  tbe  remaining  months  the  second  par- 
ties were  to  have  all  the  water  not  taken  by 
said  Kern  Island  Irrigating  Canal  Company 
to  use  as  they  saw  fit,  but  whatever  they  suf- 
fered to  flow  down  through  tbe  second  point 
of  measurement  w&s  to  go  to  the  parties  of 
the  first  part.  The  instrument  declares  that 
the  shares  of  water  thus  allotted  to  the  par-, 
ties  of  tbe  first  part  were  "to  be  used  and 
disposed  of  by  them  In  any  manner,  at  any 
place,  and  for  any  purpose  they  may  think 
proper,  or  arrange  or  agree  among  them- 
selves." The  same  language  was  used  with 
reference  to  the  rights  of  the  parties  of  the 
second  part  in  the  waters  allotted  to  them  by 
the  agreement,  and  tbe  300  cubic  feet  of  sold 
Kern  Island  Irrigating  Canal  Company  was 
also  "to  be  used  and  disposed  of  In  any 
manner  at  any  place,  and  for  any  purpose 
It  should  think  proper."  Tbe  agreement 
also  provided   that  for   the  benefit  of  the 
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parties  of  the  first  part  levees  should  be 
constructed  around  a  large  lake  known  as 
Buena  Vista  lake,  into  which  a  part  of  the 
water  of  the  Kem  river  naturally  ran,  so  as 
to  make  of  said  lake  to  some  extent  an  arti- 
flclal  reservoir  in  which  should  be  confined 
the  waters  of  the  river  flowing  at  the  second 
point,  at  times  when  there  was  more  than  was 
then  in  use  by  the  first  parties,  to  be  there 
stored  for  use  subsequently  by  the  parties  ot 
the  first  part.  The  expense  of  constructing 
the  levees  and  other  works  necessary  for  con- 
ducting the  water  In  and  out  of  the  reservoir 
and  for  controlling  the  Sow  was  to  be  paid 
one-half  by  the  first  parties  and  one-hal'f  by 
the  second  parties.  A  part  of  such  expenses 
of  maintaining  such  levees,  canals,  and  other 
works,  after  the  construction  thereof,  were, 
however,  to  be  borne  by  the  parties  of  the 
first  part. 

The  agreement  (paragraph  17)-  declared 
that  it  should  be  perpetual  and  should  he  con- 
strued "as  a  covenant  running  with  all  the 
land  owned  or  claimed  by  any  of  the  parties 
hereto  which  is  situated  in  the  following 
townships  or  portions  of  townships,"  here  de- 
scribing 30  congressional  townships  and  por- 
tions of  others,  extending  from  township  25 
on  the  north  to  township  32  on  the  south,  and 
from  range  22  on  the  west  to  range  28  on  the 
east,  embracing  a  large  part  of  the  valley 
land  of  Kern  county.  It  also  declared  that 
the  parties  of  the  first  part  "do  hereby  grant 
and  convey  unto  said  parties  of  the  second 
part"  all  the  waters  and  water  rights  to 
which  the  second  parties  were  declared  to 
be  entitled  thereby,  and  tliat  in  like  manner 
the  parties  of  the  second  part  "do  hereby 
grant  and  convey  nnto  the  said  parties  of  the 
first  part  »  •  *  all  and  singular  the 
waters,  water  rights,  privileges,  and  ease- 
ments to  which  said  parties  of  the  first  part 
are  respectively,  by  paragraph  third  of  this 
instrument,  declared  entitled,  or  which  are  or 
are  intended  to  be  by  said  paragraph  appor- 
tioned to  them  respectively."  The  waters  to 
which  the  first  parties  were  declared  to  be 
entitled  by  said  third  paragraph  of  the  in- 
strument was  tlie  one-third  of  the  water 
fiowing  at  the  first  point  of  measurement 
and  delivered  at  the  second  point  of  measure- 
ment, as  alwve  stated,  together  with  the  sur- 
plus waters  allowed  to  run  Xyy  the  second 
point  of  measurement  during  the  six  months 
following  each  irrigating  season,  as  above 
stated.  Paragraph  third  further  declares 
that  the  second  parties  each  "hereby  ac- 
knowledges the  right  of  the  parties  of  the 
first  part  as  riparian  proprietors  in  Kern 
river,  Buena  Vista  slough,  Kem  and  Buena 
Vista  lakes,  and  the  slough  connecting  said 
lakes,  to  the  proportion  of  the  water  flowing 
in  Kem  river  hereinbefore  agreed  upon,  and 
that  as  such  riparian  proprietors  they  shaU 
at  all  times  be  entitled  to  receive  at  the  sec- 
ond point  of  measurement  during  the  mouths 


of  March,  April,  May,  June,  July,  and  August, 
of  each  year,  the  amount  of  water  they  are 
so  entitled  ta"  It  also  provided  tliat  Hairy 
Miller  should  act  as  the  agent  for  the  first 
parties  in  the  construction  of  the  reservoir. 
The  evidence  shows  that  by  common  consent, 
after  the  execution  of  the  agreement  of  18SS, 
Henry  Miller  acted  as  the  manager  and  agent 
of  said  first  parties  in  the  affairs  of  common 
interest  connected  with  tlielr  water  rights 
under  said  agreement,  until  after  thi  com- 
mencement of  the  present  action. 

In  1879  Miller  &  Lux  were  partners  and 
the  property  in  controversy,  so  far  as  Miller 
&  Lux  wgre  concerned,  was  the  property  of 
said  firm.  Lux  afterwards  died  and  the 
affairs  of  the  firm  were  managed  by  Henry 
Miller  as  surviving  partner  until  the  settle- 
ment of  the  estate  of  Lux.  In  that  settlement 
a  corporation  was  formed  under  the  name  of 
"Miller  &  Lux"  and  the  property  of  the  firm 
was  transferred  to  said  corporation,  which 
thereafter  operated  under  the  management  of 
Miller.  In  our  further  discussion  we  shall 
use  the  name  Miller  &  Lux  to  designate  all 
that  was  done  either  by  Miller  personally  or 
by  MUler  &  Lux  in  the  management  of  the 
common  affairs  of  the  first  parties  to  said 
agreement  of  18$8. 

The  record  does  not  show  that  any  express 
agreement  was  ever  made  between  said  par- 
ties of  the  first  part  defining  their  respective 
shares  or  proportions  of  the  waters  allotted 
to  them  by  said  water  settlement  agreement 
of  1888.  Nor  was  there  any  agreement  be- 
tween them  expressly  declaring  the  nature 
or  origin  of  the  water  rights  claimed  by  tlie 
first  parties  except  as  it  is  to  be  found  in  the 
aforesaid  agreements  of  November  3,  1879, 
and  July  28,  1888.  The  appellants  claim  that 
these  agi-eements,  wbed  o-nsidered  in  connec- 
tion with  the  matter  in  controversy  in  Lux 
V.  Haggin,  to  which  it  referred,  together  with 
the  subsequent  conduct  of  the  parties  in- 
terested in  the  9848S  acres  of  land  referred 
to  in  the  agreement  of  1879,  and  the  contents 
of  other  instruments  of  writing  to  which  Cox 
was  a  party,  conclusively  establish  the  fact 
that  the  water  rights  secured  by  the  parties 
of  the  flrst  part  in  the  water  settlement 
agreement  of  1888,  and  now  in  controversy, 
were  riparian  rights  possessed  by  the  parties, 
respectively,  solely  by  virtue  of  the  owner- 
ship of  portions  of  the  98,188  acres  of  land, 
and  pertaining  only  to  -those  lauds.  They  also 
claim  that,  even  if  the  rights  arc  not  riparian 
in  character,  the  evidence  conclusively  shows 
that  the  respective  water  rights  of  said  par- 
ties so  obtained  are  rights  appurtenant  to 
said  08,188  acres  of  land,  and  none  other,  and 
that  none  of  the  flrst  parties  or  their  suc- 
cessors in  interest  can  rightfully  apply  the 
same  to  other  lands  without  the  consent  of 
the  others. 

The  respondent  Insists  that  from  tlie  sever- 
al contracts  made  by  the  parties,  together 
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with  other  evidence,  there  arises  a  necessary 
Implication,  or  at  least  a  reasonable  Infer- 
ence, that  the  parties  of  the  first  part  In  said 
water  settlement  agreement  of  1888  are  each 
entitled  to  a  share  In  the  water  allotted  to 
them  by  that  agreement  In  the  same  propor- 
tion as  he  was  called  on  to  pay  the  expenses 


aforesaid,   that  of  Cox  being  equal  to  9.94  '  parties  of  the  first  part,  made  contracts  for 


proportion  of  the  98,188  acres  "signed  for"  in 
the  agreement  of  1879.  Thereafter  he  con- 
tributed In  the  same  proportion  to  the  ex- 
penses of  the  parties  of  the  first  part  in  con- 
structing Buena  Vista  reservoir  and  to  the  ex- 
penses of  Its  subsequent  mainfenance  and 
operation.    Miller  &  Jjax,  as  managers  for  the 


per  cent,  of  the  whole  allotment,  and  that 
this  interest  Is  not  attached  to  any  land  as 
a  riparian  right,  but  that  the  water  it  rep- 
resents may  be  used  at  any  place  to  which 
Cox  or  his  successors  In  interest  may  wish  to 
take  it.  The  respondent  also  claims  that  the 
water  settlement  agreement  of  1888,  If  prop- 
erly construed,  constitutes  a  grant  to  each 
of  the  parties  of  the  first  part  of  his  propor- 
tionate share  of  the  water,  for  use  at  any 
place  he  sees  fit 

[1]  We  think  the  evidence  Is  sufficient  to 
sustain  the  conclnsion  of  the  court  below  that 
the  plaintiff  was  entitled  to  take  9.94  per 
cent,  of  the  waters  allotted  to  the  first  parties 
by  the  agreement  of  1888,  Including  the  waters 
accumulated  by  them  in  Buena  Vista  reser- 
voir, and  to  use  the  same  at  any  place  It 
should  think  proper,  either  on  lands  riparian 
to  the  river  or  its  branches  or  on  other  non- 
riparian  lands,  but  tliat  the  use  should  be 
linUted  to  lands  ovrned  by  Cox  on  July  28, 
1SS8. 

[2]  The  agreement  of  1879  is  not  snfflcient 
of  Itself  to  establish  the  riparian  rights  of 
the  parties  thereto  in  any  land.  It  is  too  un- 
certain to  have  that  effect.  It  does  not  de- 
8cril)e  any  land,  but  merely  shows  the  area 
"signed  for,"  as  one  of  the  witnesses  ex- 
pressed it,  by  the  several  parties.  Riparian 
rights  can  exist  only  as  part  and  parcel  of 
specific  tracts  of  land,  and  any  contract  re- 
lating thereto  would  be  void  lor  uncertainty 
and  of  no  avail  unless  It  describes  or  refers 
to  the  land  in  a  manner  sufficient  for  identi- 
fication. The  number  of  acres  "signed  for" 
by  the  parties  aggregates  98,188,  Clarke  A 
Cox  signing  for  14,520  acres.  The  evidence 
shows  that  Clarke  &  Cox  at  that  time  owned 
24,880  acres  of  land  In  common.  In  Kern 
county,  situated  within  the  congressional 
townships  enumerated  in  paragraph  17  of  the 
agreement  of  1888.  The  agreement  of  1888 
declares  that  it  shall  be  construed  as  a  cove- 
nant nmning  with  all  the  land  owned  or 
claimed  by  any  of  the  parties  thereto  situ- 
ated in  slild  townships.  It  appears  that 
Clarke  &  Cox  made  a  partition  of  their  lands. 
Tlie  court  finds  that  Cox  owned  30,940  acres 
of  land  in  said  townships  at  the  time  the 
agreement  of  1888  was  made.  The  evidence 
shows  that  a  large  part  of  it  was  the  land 
owned  by  Clarke  &  Cox  In  1879  and  that  only 
a  comparatively  small  part  of  it,  much  less 
than  10,000  acres,  was  actually  riparian  to 
the  river  or  Its  branches.  Until  the  agree- 
ment of  1888  was  made  Cox  contributed  to 
the  expense  of  litigation  a  sum  equal  to  his 


the  sale  of  water  to  other  persons,  receiving 
therefor  several  hundred  thousand  dollars 
and  in  some  Instances  receiving  monthly  ren- 
tals of  substantial  amounts,  for  all  of  which 
it  accounted  to  the  first  parties  and  paid  to 
Cox  his  share  thereof  in  proportion  to  his 
share  of  the  lands  aforesaid.  Miller  person- 
ally, as  agent  or  trustee,  also  obtained  title 
to  the  lands  covered  by  said  reservoir  and 
conveyed  to  Cox  and  others  of  the  first  par- 
ties each  a  share  therein,  proportioned  to  his 
ownership  In  the  acreage  signed  for  in  the 
agreement  of  1879.  The  proportion  of  the 
expenses  and  receipts  paid  to  and  by  Cox  ob- 
viously was  fixed  by  reference  to  his  owner- 
ship of  the  part  of  the  land  owned  by  Clarke 
&  Cox  In  1879.  The  evidence  identifies  only 
3,840  acres  of  this  land,  and  it  is  impossible 
to  determine  therefrom  whether  the  remain- 
der of  it  is  or  was  at  any  time  riparian  to  said 
river  or  any  of  its  branches.  There  is  evl- 
dence  as  to  the  Identity  of  the  lands  "signed 
for"  in  the  agreement  of  1879  by  each  of  the 
other  parties  thereto,  except  Miller  &  Iatx, 
and  it  appears  therefrom  that  a  large  part  of 
that  land  was  not  riparian  to  the  stream  or 
any  of  its  branches. 

[3]  At  the  time  the  agreement  of  1879  was 
made,  the  extent  to  which  riparian  rights 
attached  to  lands  owned  by  one  person,  con- 
sisting of  adjoining  parcels,  one  of  which,  on- 
ly, abuts  upon  the  stream,  was  not  welt  un- 
derstood in  this  state.  Many  persons  sup- 
posed that  such  rights  extended  to  all  the 
lands  owned  by  a  single  person,  although  ob- 
tained by  separate  conveyances,  some  of  which 
did  not  convey  any  land  abutting  upon  the 
stream,  providing  all  the  parcels  were  contig- 
uous. "The  land  was  for  the  most  part  swamp 
land  which  the  parties  had  acquired  from  the 
state.  It  is  not  improbable  that  the  parties 
to  that  agreement  understood  that  they  would 
have  riparian  rights  in  the  stream  for  all  of 
their  lands  if  It  was  all  contiguous  to  land 
which  did  abut  upon  thi  stream.  When  the 
contract  of  1888  was  made,  however,  the 
opinion  In  Lux  t.  Haggin  had  definitely  de- 
clared that  only  those  tracts  which  were  ac- 
quired by  a  single  conveyance  from  the  state 
and  which  abutted  upon  the  stream  were  en- 
titled to  riparian  rights.  69  Cal.  424,  425,  4 
Pac.  919,  10  Pac.  674.  The  parties  must  be 
presumed  to  have  known  this,  since  they  were 
interested  in  that  case,  and  the  agreement  of 
1888  must  be  understood  to  have  been  made 
with  knowledge  of  this  principle.  It  is  now 
well  settled.  Boehmer  v.  Big  Bock  I.  D., 
117  CaL  27,  48  Pac.  908;    Alta,  etc.,  Co.  v. 
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Hancock,  85  Cal.  227,  24  Pac.  615,  20  Am.  St 
Rep.  217;  Anaheim,  etc.,  Co.  v.  Fuller,  160 
Cal.  331,  88  Pac.  978;  Gallatin  v.  Corning  I. 
Co.,  163  Cal.  416,  126  Pac.  864,  Ann.  Cas. 
1914A,  74.  It  is  apparent  from  tbat  docu- 
ment that  the  first  parties  intended  to  secure 
the  water  allotted  to  them  for  the  benefit  of 
all  the  lands  they  owned  at  that  time  to 
which  it  was  feasible  to  carry  the  water. 
But  they  must  have  known  that  the  riparian 
rights  did  not  extend  to  a  large  part  of  those 
lands,  and  hence  the  court  below  might  rea- 
sonably have  drawn  the  Inference  that  they 
intended  that  each  of  the  first  parties  should 
have  the  right  to  use  bis  share  of  the  allot- 
ted water  upon  any  land  he  then  owned  situ- 
ated in  the  townships  enumerated  in  para- 
graph 17  thereof,  whether  riparian  or  not 
This  being  the  case,  it  is  obvious  that  the 
right  in  the  waters  so  allotted  was  not  ex- 
clusively riparian  in  character. 

[4]  It  does  not  follow,  however,  that  the 
plaintiff,  as  successor  of  Cox,  has  the  abso- 
lute i-ight  to  the  share  of  water  in  controver- 
sy and  Is  entitled  to  use  it  at  any  place  or 
to  sell  It  to  others  for  use  on  lands  not 
owned  by  Cox  in  1888,  or,  if  then  owned  by 
blm,  not  within  the  townships  enumerated  in 
paragraph  17  of  the  agreement  of  1888.  That 
paragraph  not  only  contains  the  statement 
above  quoted  as  to  its  provlsicms  running 
with  all  the  land  owned  by  any  of  the  parties 
situated  within  said  townships,  but  it  also 
declarefl  that  all  said  land  "shall  be  subject 
to"  all  its  provisions,  into  whosoever  hands  it 
may  come  by  transfer  or  otherwise  from  said 
parties.  And  paragraph  23  provides  that  the 
personal  liability  imposed  imder  paragraph 
17  should  be  deemed  to  be  the  liability  of  the 
person  who  should  own  the  land  at  the  time 
the  liability  should  accrue,  and  the  liarty  who 
conveyed  his  interest  "in  said  lands"  should 
thereafter  be  freed  from  all  liability  under 
the  agreement  "to  the  extent  and  in  the  pro- 
portion" that  the  lands  sold  by  him  bear 
to  the  "whole  amount  of  such  lands  •  •  • 
theretofore  owned"  by  blm.'  Ibeee  provisions 
have  the  effect  by  necessary  implication  at 
least,  to  confine  the  provisions  of  the  agree- 
ment and  the  application  thereof,  so  far  as 
the  first  parties  are  concerned,  to  the  lands 
then  owned  by  them  and  situated  within  said 
townships.  It  follows  that  the  right  of  Cox, 
and  of  the  plaintiff  as  his  successor,  to  the 
use  of  the  water  Is  confined  to  its  use  on 
land  owned  by  Cox  on  July  28,.  1888,  and 
within  said  townships. 

The  subsequent  conduct  of  the  parties  im- 
plies an  understanding  between  them  that 
there  was  an  even  narrower  restriction,  that 
is,  a  limitation  of  the  use  to  the  96,188  acres 
"signed  for"  in  the  agreement  of  1879.  It  is 
apparoit  that  Miller  and  Cox  must  have 
known  what  lands  were  there  referred  to,  for 
whenever  by  conveyances  between  them  their 
comparative  ownerships  of  that  acreage  were 


changed,  the  proportlqn  of  Cox  in  the  com- 
mon expense  paid  out  by  Miller  &  I/ux  in 
maintaining  the  reservoir  was  changed  ac- 
cordingly by  Miller  &  Lux  in  rendering  the 
account  to  Cox,  always  with  the  number  98,- 
188  as  the  denominator  of  the  fraction,  and 
Cox  acquiesced  therein  and  paid  his  share  so 
computed.  Likewise,  the  distribution  j>f  the 
large  receipts  from  sales  of  water  or  water 
rights  was  made  in  the  same  proportions,  and 
Cox  received  his  diminished  share  without  ob- 
jecUon.  If  the  idenUty  of  the  98,188  acres 
had  been  shown,  there  might  be  good  reason 
for  such  further  restriction  of  the  use,  but  as 
the  case  stands  there  is  no  means  of  ascer- 
taining the  lands  comprising  that  acreage 
and  that  restriction  cannot  be  declared  or  en- 
forced, and  we  are  ^ound  by  the  broader  area 
described  in  the  agreement  of  1888 ;  it  being 
the  only  writing  on  the  subject  which  contains 
a  description  capable  of  being  made  certain. 
The  case  is,  we  think,  distinguishable  In 
this  respect  from  Calkins  v.  Sorosis,  etc.,  Co., 
160  Cal.  426,  88  Pac.  1094.  In  that  case  the 
court  said  that  while  by  the  covenant  In  the 
agreement  the  water  right  was  made  an  ease- 
ment appurtenant  to  the  land  of  the  plaintiff, 
yet: 

"We  look  in  vain  to  the  agreement  or  to  tins 
covenant  to  find  anything  limiting  or  restricting 
the  use  of  the  water  to  the  lands  of  plaintiff. 
It  is  not  a  ease  where,  by  the  very  terms  of 
the  conveyance,  the  right  to  use  the  water  was 
expressly  limited  to  lands  to  which  the  right 
was  made  appurtenant"  150  Cal.  481,  432, 
88  Pac.  1096. 

And  so  it  was  held  that  the  plaintiff  might 
sell  the  water  to  others  for  use  on  other  land. 
In  this  case,  as  we  have  said,  the  agreement 
of  1888  necessarily  implies  such  a  limitation 
upon  the  use.  Furthermore,  it  Is  to  be  re- 
marked on  this  point  that  the  agreement  as 
a  whole,  in  connection  with  the  circumstances 
under  which  it  was  made  and  the  object 
sought  to  be  attained,  thereby  indicates 
strongly  that  such  a  limitation  was  under- 
stood. 

We  are  therefore  of  the  opinion  that  the 
court  erred  in  adjudging  to  the  plaintiff  the 
unlimited  right  to  use  the  water  at  any  place 
it  should  think  proper.  It  should  have  re- 
stricted the  use  to  the  lands  owned  by  Cox 
on  July  28,  1888,  situated  within  the  town- 
ships aforesaid. 

The  point  just  stated  may  not  be  of  great 
importance.  It  does  not  appear  that  the 
plaintiff  Intended  to  make  liny  other  use  of 
the  water  than  we  have  held  it  has  the  right 
to  make.  But  the  future  might  develop  other 
desires  or  interests  on  that  subject  and  it  is 
proper  that  the  judgment  should  be  modified 
so  as  to  state  the  rights  of  the  parties  ac- 
curately. This  modification  was  not  the  ob- 
ject sought  by  these  appeals,  and  we  do  not 
think  it  should  have  the  effect  of  carryliig 
costs  in  favor  of  the  appellant 
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[t]  The  clause  In  the  third  paragraph  of 
the  agreement  of  1888,  by  which  the  second 
parties  acknowledge  the  right  of  the  first 
parties  as  riparian  prt^nrietors  along  the 
river  and  Its  branches  to  the  proportion  of 
water  allotted  to  said  first  parties,  Is  not 
siifflclent  to  defeat  the  conclusion  we  have 
reached.  Since  the  right  of  eadi  riparian 
proprietor  as  against  approprlators  extends 
to  the  entire  stream,  the  first  parties  would 
each  have  the  right  as  riparian  proprietors  to 
all  of  the  waters  thereof,  although  only  a 
small  part  of  the  land  of  each  actually  abutted 
upon  the  stream.  The  second  parties  all 
claim  solely  by  apprcqpriation.  An  acknowl- 
edgment by  them  of  the  riparian  rights  of 
the  first  parties  would  therefore  be  appropri- 
ate if  any  part  of  the  lands  of  each  of  the 
first  parties  was  contiguous  to  the  stream, 
and  it  does  not  of  necessity  imply  that  all  of 
it  was  so  contiguous  or  was  entitled  to  ri- 
parian rights. 

There  are  other  circumstances  appearing 
in  the  evidence  which  are  of  some  weight  as 
tending  to  the  conclusion  that  the  right:  se- 
cured to  the  first  parties  in  the  agreement  of 
1888  was  not  considered  by  them  as  excln- 
slvely  of  a  riparian  character,  and  that  they 
did  not  understand  that  they  were  not  en- 
titled to  use  it  upon  lands  not  In  fact  riparian 
to  the  stream.  We  do  not  deem  It  necessary 
to  state  these  matters  in  detail.  It  Is  sufil- 
dent  to  say  that  upon  the  whole  case  we 
think  the  findings  complained  of,  except  as 
abore  stated,  are  sustained  by  sufficient  evi- 
dence. 

Case  Mo.  4994. 

The  plaintiff  has  appealed  from  certain 
parts  of  the  Judgment  entered  In  the  court  be- 
low declaring  that  certain  lands  owned  by 
the  plalntlfT,  as  successor  to  Frederick  Cox, 
are  subject  to  a  charge  in  favor  of  Miller  & 
Lux  for  a  portion  of  the  expenses  that  might 
be  incurred  In  future  by  that  corporahon  in 
maintaining  and  operating  the  Buena  Vista 
reservoir  and  In  constructing  other  canals 
'and  works  for  the  control  of  the  waters 
owned  in  common  by  the  parties  of  the  first 
part  to  the  agreement  of  1888.  This  appeal 
Is  numbered  L.  A.  4994  and  is  presented  upon 
the  same  record  as  case  No.  4993. 

The  court  found  that  the  plaintiff  bad  ac- 
quired all  or  a  large  part  of  the  land  for- 
merly owned  by  Cox,  situated  in  the  town- 
ships enumerated  in  paragraph  17  of  said 
agreement,  and  that  It  had  afterwards  sold  a 
large  part  of  said  land  to  other  persons,  with 
reservations  excluding  from  the  conveyance 
whatever  rights  the  plaintiff '  had  In  the 
water  allotted  to  the  first  parties  by  the 
agreement  of  1888  aforesaid,  and  that  the 
plaintiff  still  owned  certain  parcels  of  said 
land,  describing  them,  situated  in  township 
27  south,  range  22  east,  aforesaid,  containing 
8,840  acres.   The  Judgment  declared  that  this 


3,840  acres  was  subject  to  the  (^large  afore- 
said for  the  future  expenses  to  be  incurred 
and  paid  by  Miller  ft  Lux  as  aforesaid  in  the 
common  enterprise  of  maintaining  their 
water  jdghts  and  works. 

Frederick  Cox  died  in  the  year  1906.  Ad- 
ministration of  his  estate  took  place  in  the 
superior  court  of  Sacramento  county.  The 
decree  settling  the  final  account  and  making 
distribution  thereof  was  entered  In  that  court 
on  .^ril  18,  1906.  During  the  administra- 
tion Miller  &  Lux  presented  a  claim  against 
the  estate  for  the  contingent  expenses  there- 
after to  be  Incurred  by  it  in  maintaining  and 
operating  said  reservoir  and  waterworks. 
Said  corporation  also  filed  a  contingrait  claim 
tot  moneys  to  become  due  to  Miller  &  Lux 
under  an  agreement  executed  between  Miller 
&  Lux  on  October  6,  1898,  providing  for  the 
construction  of  certain  canals  and  the  pay- 
ment of  rental  therefor  in  case  they  were 
made  use  of  by  Cox  and  for  the  payment  of 
part  of  the  expense  thereof  by  Cox.  Both 
claims  were  duly  allowed  in  the  course  of  ad- 
ministration. At  the  time  of  the  final  settle- 
ment these  claims  had  not  been  adjusted  or 
disposed  of  In  any  way.  As  they  must  of 
necessity  arise  in  the  future  and  the  amounts 
were  not  then  determinable,  they  could  not 
be  adjusted  by  a  present  payment.  Upon  the 
hearing,  all  of  the  parties  entitled  to  distri- 
bution were  present  in  open  court  together 
with  the  attorney  for  Miller  ft  Lux,  and 
thereupon  In  pursuance  of  an  agreement  be- 
tween them  made  in  open  court  a  decree  of 
distribution  was  by  consent  of  all  parties 
made  and  entered  distributing  the  aforesaid 
3,840  acres  of  land  to  the  residuary  devisees 
and  declaring  that  the  same  was  subject  to  a 
charge  and  burden  imposed  thereon  by  the 
provisions  of  the  agreement  of  1888  afore- 
said in  favor  of  Miller  ft  Lux,  and  that  said 
burden  and  charge  was  "to  run  with  and 
bind  said  lands,"  and  imposing  a  charge  upon 
the  said  land  for  the  expense  to  be  incurred 
and  moneys  to  become  due  under  said  agree- 
ment of  October  6,  1898,  which  also  was  "to 
run  with  and  bind  said  lands." 

During  the  trial  of  the  present  action  in  the 
court  below  the  defendant  Miller  &  Lux.i  by 
l^ve  of  court,  filed  an  amendment  to  its  an- 
swer setting  up  these  charges  and  burdens  as 
a  lien  against  the  aforesaid  lands  asking  u 
Judgment  declaring  the  plaintiffs  should  hold 
said  land  subject  to  said  charges  and  bur- 
dens. The  court  made  findings  in  accord- 
ance with  the  amendment  and  Judgment  was 
rendered  accordingly  imposing  upon  said 
3,800'  acres  of  land  a  lien  for  the  obarges 
and  burdens  mentioned  in  favor  of  said 
Miller  &  Lux. 

[I,  7]  The  plaintiff  claims  that  the  court 
erred  in  allowing  the  defendant  to  amend  its 
answer  in  the  manner  above  indicated.  The 
object  of  plaintlfTs  action  was  to  quiet  Its 
title  to  etetain  water  rights  and  to  certain 
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lands,  Including  said  8,840  acres,  against  tbe 
alleged  unfounded  claims  of  the  defendants. 
Miller  &  Lux  claimed  that  such  water  rights 
as  plaintiff  bad  were  part  and  parcel  of  the 
BQid  3,840  acres  of  land,  either  as  a  riparian 
right  or  as  an  appurtenance  thereto.  It  was 
proper,  therefore,  for  the  defendant,  if  It  had 
a  claim,  present  or  prospective,  against  the 
plaintiff  which  would  constitute  a  Hen  upon 
said  lands  of  which  the  water  rights  were  a 
part,  to  assert  the  same  and  have  its  Iljji  es- 
tablished In  the  action  to  quiet  title.  The 
matter  of  amending  pleadings  during  the  trial 
is  largely  in  the  discretion  of  the  trial  court, 
and  we  see  nothing  in  the  record  to  indicate 
'  any  abuse  of  discretion  in  allowing  the  an- 
swer to  be  amended  as  aforesaid. 

[>]  Appellant  also  claims  that  tbe  part  of 
tbe  Judgment  appealed  from  is  based  on  the 
theory  that  the  covenants  of  the  agreement  of 
1888  were  covenants  running  with  the  land, 
and  that  they  are  not  of  that  character.  We 
do  not  ttiink  this  proposition  is  of  any  impor- 
tance. It  is  immaterial  what  tbe  nature  of 
those  covenants  was.  The  Judgment  of  the 
court  below  was  obviously  based  upon  the 
lien  or  burden  established  by  the  decree  of 
distribution  Inthe  estate  of  Cox.  That  de- 
cree declared  that  this  burden  or  charge  ex- 
isted against  the  land  and  that  it  should  "run 
with  and  bind  the  land."  By  this  language 
the  claim  in  favor  of-  Miller  &  Lux  was  es- 
tablished as  a  lien  upon  the  3,840  acres  of 
land  described  therein  and  declared  to  be 
subject  thereto.  Fresno  C.  &  I.  Co.  v.  Rowell, 
80  Cal.  116,  22  Pac.  53,  13  Am.  St.  Rep.  112 ; 
Fresno  C.  &  I.  Co.  v.  Dunbar,  80  Cal.  535,  22 
Pac.  275.  It  is  therefore  immaterial  whether 
the  covenants  of  tbe  agreement  of  1888  were 
or  were  not  covenants  running  with  the  land. 
Whatever  their  character,  the  effect  thereof 
was  adjudicated  In  the  decree  of  distribution, 
which  was  binding  upon  the  distributees  to 
whose  title  the  plaintiff  has  succeeded. 

[»]  Appellant  insists  that  part  of  the  de- 
cree of  distribution  imposing  upon  the  land 
the  lien  above  mentioned  was  void  for  two 
reasons:  First,  because  It  was  beyond  the 
Jurisdiction  of  the  court  to  make  such  a  de- 
cree ;  second,  becouse  its  provisions  are  so  un- 
certain as  to  render  it  unenforceable.  We 
fi.'.ii-  tivTO  is  no  doubt  of  the  Jurisdiction  of 
the  court  to  enter  the  decree.  This  is  not  a 
c.i»>-  >.  iii're  the  court  was  endeavoring  to  de- 
termine a  controversy  between  the  distributees 
and  third  persons  regarding  the  title  to  the 


court  was  making  a  final  settlement  of  tbe  es- 
tate. In  order  to  do  so  it  was  necessary  that 
it  should  make  some  provision  regarding  the 
payment  of  said  claim.  It  had  Jurisdiction  of 
the  parties  and  of  tbe  property  for  all  pur- 
poses necessary  to  the  settlement  of  the  es- 
tate. The  residuary  devisees,  the  only  per- 
sons interested  in  the  land  as  successors  of 
Cox,  were  present  in  court  and  agreed  to  the 
distribution  made  and  to  the  imposition  of 
the  Uen.  It  has  often  l>een  decided  that  the 
court  in'  probate  has  power,  In  distributing 
the  estate  of  a  decedent,  to  declare  a  lien 
thereon  in  favor  of  a  third  person,  and  that 
the  distributee  shall  hold  it  subject  to  such 
li^en.  Estate  of  Moore,  96  Cal.  630,  31  Pac 
584;  Finnerty  v.  Pennie,  100  Cal.  407,  34  Pac. 
869 ;  Estate  of  Boyes,  151  Cal.  151,  90  Pac. 
454;  Estate  of  Clantbn,  171  Cal.  386,  153 
Pac.  459. 

110]  The  contention  that  the  decree  is  void 
for  uncertainty  is  also  untenable.    The  claim 
for   which   the   lien   was   Imposed   was   for 
moneys   to  become  due  In   the  future,   the 
amount  of  which  could  not  be  determined  In 
advance.    If  the  lien  existed  it  could  be  en- 
forced when  the  moneys  became  due  to  Miller 
&  Lux  under  the  provisions  of  the  agreemait 
of  1888  aforesaid  and  the  agreement  of  Octo- 
ber 6, 1898,  aforesaid,  both  of  which  were  re- 
ferred to  In  the  decree  of  distribution.    The 
amount  thereof  could  be  establishfed  at  that 
time,  but  not  before.    The  plaintiff  argues 
that  the  decree  leaves  it  to  Miller  &  Lux  to 
be  the  sole  Judges  of  the  amount  of  expenses 
to  be  incurred  and  therefore  delegated  to  that 
corporation  the  functions  of  the  court.    This, 
however,  is  obviously  not  the  case.    The  de- 
cree of  distribution  merely  imposed  the  Uen 
for  whatever  amount  should  legally  become 
due  thereafter  to  Miller  &  Lux  on  account  of 
the  agreements   referred  to.     It  wopld,  of 
course,  be  necessary,  if  there  was  any  dispute 
alwut   these  amounts,  or  their  validity  or 
legality,  that  Miller  &  Lux  should  resort  to  a 
court  of  competent  Jurisdiction  to  establish 
and  enforce  Its  lien.    That  corporation  would 
not  be  the  sole  Judge  of  the  legality  or  ex- 
tent of  the  charges  to  be  imposed.    If  they 
were  not  Justified  under  the  contracts  refer- 
red to,  if  they  were  improper  charges,  or  If 
the  contracts  do  not  authorize  Miller  &  Lux 
to  charge  the  expenses  claimed  against  the 
owner  of  the  land,  then,  of  course,  the  court 
to  which  the  matter  was  submitted  would  re- 
fuse to  declare  or  enforce  a  lien   therefor. 


hind  distributed,  adverse  to  the  title  of  the   We  find  no  merit  in  the  points  made  In  sup- 
decedent  or  to  the  title  of  distributee.    Cases  '  port  of  this  appeal. 


holding  that  the  court  has  no  jurisdiction  to 
determine  such  controversies  upon  the  final 
settlement  of  the  estate  in  probate  are  not 
In  point  here.  Miller  &  Lux  claimed  that  It 
bad  a  contingent  claim  against  the  estate  for 
expenses  thereafter  to  be  incurred,  and  that 
such  claim  was  a  charge  or  lien  ui)on  a  part 
of  the  land  about  to  be  distributed.    The 


It  is  ordered  that  tlie  judgment  be  modlfiwl 
by  striking  out  the  words  "at  any  place  with- 
in its  lawful  control,  and  for  any  lawful  pur- 
pose it  may  think  proper,  whether  on  lands 
riparian  to  said  Kern  river,  Buena  Vista 
slough,  Kern  and  Buena  Vista  lakes,  the 
slough  connecting  said  lakes,  or  elsewhere," 
found  at  the  end  of  the  first  paragraph  of  the 
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p«rt  of  tbe  Judgment  declaring  the  rights  of 
tJie  plaintiff  Immediately  following  the  words 
"nnd  to  use  and  dispose  of  the  same  In  any 
lawful  manner,"  and  inserting  Instead  there- 
of tbe  following: 

"Upon  any  lands  owned  by  Frederick  Cox  on 
Joly  28,  1888,  sitnated  in  any  of  the  congret- 
slooal  townships  and  portions  of  townahipa  de- 
scribed in  paragraph  17  of  the  agreement  of 
July  28,  1888,  attached  to  the  complaint  and 
marked  Exhibit  A  thereto,  but  not  elsewhere." 

As  so  modified,  the  judgment  la  affirmed, 
nie  court  below  is  dlreAed,  upon  tbe  going 
down  of  tbe  remittitur,  to  re-enter  the  judg- 
ment as  thus  modified.  The  respective  re- 
spondents are  to  recover  costs  of  appeal  from 
the  respective  appellants  In  each  case. 

We  concur:  ANGEUX)TTI,  C.  J.;  Wlli- 
BUR,  J.;  LENNON,  J.;  LAWLOR,  J.; 
SLOANB,  J. 

Mr.  Justice  OIiNE¥  does  not  parUdpate 
herein. 


SEAMAN  V.  SUPERIOR  COURT  OF  MARIN 
COUNTY  St  al.     (S.  F.  9331.) 

(Supreme  Court  of  CaUfomia.    May  26, 1920.) 

1.  OlsMlssal  aid  Boaaalt  «=360(6)  —  Court 
properly  refused  to  dismlao  eroM-oomplalat 
for  fallaro  to  returu  summons. 

The  court  wag  justified  in  refusing  to  dis- 
miss a  cross-complaint  on  the  ground  tiiat  sum- 
mons had  not  been  returned  within  three  years, 
where  tbe  delay  was  occasioned  whoUy  at  tbe 
request  of  the  movant  and  for  his  benefit. 

2.  Process  «=> 1 50— Jurisdiction  of  eross-oom- 
plalnt  not  lost  on  failure  to  return  summons 
wlttiin  throe  years. 

Code  Civ.  Proc.  f  581a,  under  which  court 
loses  jurisdiction  where  summons  is  not  re- 
turned within  three  years,  does  not  apply  to  a 
cross-complaint,  notwithstanding  section  442 
as  amended  by  St.  1909,  p.  966,  providing  for 
a  summons  on  a  cross-complaint. 

3.  Dismissal  and  nonsuit  «=s60(l)  —  Courts 
have  Inherent  power  to  dismiss  oross-com- 
plaint  for  lack  of  dlllgonoe  In  prosecution. 

Courts  have  inherent  power  to  dismiss  a 
cross-complaint  for  lack  of  diligence  in  its  pros- 
ecution. 

In  Bank.  Petition  by  Russell  O.,  Seaman, 
Individually  and  aa  executor  of  tbe  last 
will  of  Oeorge  B.  Seaman,  deceased,  for 
irrit  of  prohibition  prayed  to  be  directed  to 
tbe  Superior  Court  of  tbe  County  of  Marin, 
and  Honorable  E.  T.  Zook,  Judge  thereof. 
Transferred  from  District  Court  of  Appeal 
oa  respondent's  motion.    Application  denied. 

James  H.  Boyer,  of  San  Francisco,  for  pe- 
titioner. 

George  B.  Harlan,  of  San  Rafael,  tor 
respondents. 


WILBUR,  J.  [1-1]. Petitioner  applied  for 
a  writ  of  prohibition  to  tbe  District  Court  of 
Appeal,  and  a  peremptory  writ  was  ordered. 
On  respondent's  motion  tbe  case  was  subse- 
quently transferred  to  this  court.  Petitioner 
seeks  to  prohibit  the  respondent  from  pro- 
ceeding with  tbe  trial  of  the  isqiies  on  a 
cross-complaint  In  an  action  to  foreclose  a  , 
mortgage.  In  which  tbe  Bank  of  Sausalito, 
a  defendant,  bad  answered  and  filed  a  cross- 
complaint,  September  14,  1915,  for  the  fore- 
closure of  a  first  mortgage;  tbe  original  ac- 
tion having  been  begun  October  13,  1913,  to 
foreclose  a  second  mortgage.  Summons  was 
issued  upon  tbe  cross-complaint,  and  served 
September  23,  1915.  Tbe  affidavit  of  service 
was  Immediately  Indorsed  thereon.  In  order 
to  allow  the  defendant,  who  bad  defaulted 
In  tbe  original  foreclosure  action  and  on  tbe 
cross-complaint,  an  opportunity  to  try  to  sell 
tbe  property  and  realLsse  something  out  of 
bis  equity,  and  because  of  bis  earnest  solicita- 
tion, and  in  accordance  with  a  written  stipu- 
lation to  that  efCect,  the  summons  was  not 
filed  until  September  22,  1919;  tbe  defend- 
ant having  agreed  to  pay  tbe  Interest  upon 
tbe  mortgage  of  the  Bank  of  Sausalito  and  to 
make  efforts  to  sell  the  property.  Tbe  de- 
fendant Seamans  paid  the  interest  to  Janu- 
ary 31,  1919,  and  a  small  amount  ($25)  on 
account  of  the  principal.  He  died  March 
27,  1919.  His  son,  having  been  appointed 
tbe  executor  of  bis  estate,  makes  this  appli- 
cation to  prohibit  the  further  prosecution  of 
the  cross-compIalnt  on  the  ground  that  the 
summons,  though  served  within  time,  was  not 
filed  within  three  years  after  the  fllbig  of  the 
croes-complalnt,  thus  depriving  the  court  of 
Jurisdiction  to  proceed  thereon.  So  far  as 
tbe  trial  court  has  any  discretion  In  tbe  mat- 
ter, it  has  been  already  exercised  against  tbe 
petitioner  by  a  denial  of  a  motion  to  dismiss 
the  cross-complaint,  and  the  fact  that  tbe  de- 
lay was  occasioned  wholly  at  the  request  of 
tbe  defendant  and  for  bis  benefit  would  ain- 
ply  Justify  such  decision  If  the  couri  has  any 
dlscretloBary  power.  The  petitioner  relies 
upon  section  581a,  Code  of  Civil  Procedure,  as 
construed  In  Vrooman  v.  LI  Po  Tal,  113  Cal. 
305,  45  Pac.  470;  White  v.  Superior  Court, 
126  Cal.  247,  58  Pac.  450;  holding  that  tbe 
court  loses  jurisdiction  where  the  summons  Is 
not  returned  within  three  years,  and  the 
question  is  as  to  whether  tbe  rule  is  different 
on  a  crosa-complalnt  At  the  time  section 
681a  was  enacted  In  1907  tbe  law  did  not 
require  the  issuance  or  service  or  return  of 
summons, upon  a  cross-complaint.  White  v. 
Patton,  87  CaL  151,  25  Pac.  270;  Rodgers  v. 
Parker,  136  Cal.  313,  68  Pac.  975.  Conse- 
quently, at  tbe  time  section  581a,  Code  of 
Civil  Procedure,  was  enacted  it  did  not  apply 
to  a  cross-conrplalnt.  In  1909  (St.  1909,  p. 
966)   section  442,   Code  of  ClvU   Procedure, 
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was  amended  to  proTtde^  for  the  jQnt  time, 
for  a  summons  upon  a  cross-complaint.  The 
proTisioD  than  added  by  amendment  la  aa 
follows: 

"If  any  of  the  parties  affected  by  the  croes- 
compjalnt  have  not  appeared  in  the  action,  a 
summons  «pon  the  cross-complaint  must  be  !■• 
sued  and  served  u^on  them  in  the  same  manner 
'  as  upon  the  commencement  of  an  original  ac- 
tion." 

It  Is  contended  by  petitioner  that  1^  rea- 
son of  this  amendment  to  section  442  the 
provisions  of  681a  now  apply,  to  which  the 
respondent  replies  that  section  442  does  not 
i  now  require  the  summons  to  be  "returned," 
and  that  section  442  does  not  chancre  the  pre- 
vious meaning  of  section  681a.  As  581a,  at 
the  time  of  Its  enactment,  did  not  apply,  to 
an  action  upon  a  cross-complaint,  It  follows 
that  It  would  apply  thereto  only  because  of 
the  amendment  to  442.  It  Is  true  that,  for 
soihe  purposes,  a  cross-complaint  is  regarded 
as  the  beginning  of  an  entirely  new  action, 
but  It  is  nevertheless  a  part  and  portion  of 
the  original  action,  and  dlfters  from  a  new 
action  In  this  essential  particular,  namely, 
that  the  cross-complainant  is  Inrought  into 
court  by  the  plaintiff  and  does  not  come  of 
bis  own  volition.  The  reasons  for  a  dismiss- 
al in  the  latter  case  may  be  as  cogent  as  In 
the  former,  but  In  the  absence  of  legislation 
depriving  the  court  of  Jurisdiction,  It  baa 
still  power  to  proceed,  and  the  mere  amend- 
moit  of  section  442,  providing  for  a  summons 
on  a  cross-complaint,  would  not  have  that  ef- 
fect No  barm  can  come  from  such  a  con- 
struction, because  of  the  inherent  power  of 
the  court  to  dismiss  for  lack  of  diligence  In 
the  prosecution  of  a  cross-complaint ;  while 
an  arbitrary  rule  requiring  a  dismissal  might 
work  great  Injustice,  and  would  here,  where 
the  statute  of  limitations  has  run  against  a 
new  action,  or  the  period  for  filing  claims 
against  an  estate  has  expired,  as  In  this  case. 
Writ  denied. 

We  concur:  ANGBLLOTTI,  O.  J. ;  SHAW, 
J.;  OLNBT,  J.;  LENNON,  J.;    LAWLOR,  J. 


la  re  SIM0I«T0N'8  ESTATE. 

SilMONTON  et  at.  v.  LEITER  et  al. 

(L.  A.  6259.) 

(Supreme  Court  of  California.    May  27,  1920. 
Rehearing  Denied  June  24,  1020.) 

I.  Executors  and  administrators  «=>5I3(I5)— 
Settlement  of  widow's  account  as  executrix 
determined  property  not  Inventoried  or  ac- 
counted for  was  hers. 

"Presentation  of  widow's  account  as  deceas- 
ed husband's  executrix  and  petition  for  its  aet- 
tlement  presented,  as  between  her  and  her  hus- 


band's descendants  and  legatees,  the  question 
as  to  what  property  in  her  hands  was  part  of 
the  estate,  so  tliat  settlement  of  her  account  in- 
volved a  conclusive  determination  in  her  favor 
that  certain  property  in  her  name  at  her  hus- 
band's death,  and  not  inventoried  or  accounted 
for  by  her  as  a  part  of  his  estate,  was  her  own 
and  not  Iiia  or  community  property. 

2.  Executors  and  administrators  ^=>5I3(9)— 
Order  of  settlement  ooncluslve  on  execatrix 
and  persons  beneflolally  Interested. 

Order  of  settlement  of  a  widow's  accounts 
as  executrix  of  her  deceased  husband  when  it 
became  final  as  bett^een  her  and  those  benefi- 
cially interested  in  the  estate  was  conclusive 
upon  her  as  to  the  ownership  of  any  property 
for  which  she  was  held  accountable,  and  was 
conclusive  upon  those  beneficially  interested  as 
to  any  for  which  she  was  not  held  and  which 
she  did  not  withhold  from  her  accounts  fraudu- 
lently or  by  mistake, 

3.  Executors  and  administrators  «s>5l3(0)— 
Settlemenf  of  executrix  conclnsivo  as  between 
her  successors  and  persons  Interested  in  ••• 
tate. 

Under  Code  Oiv.  Proc.  1 1900,  settlement  of 
account  of  executrix,  conclusive  as  between 
herself  and  persons  beneficially  Interested  in 
the  estate,  is  conclusive  as  between  such  per- 
sons and  the  executrix's  successors  •in  inter- 
est. 

4.  Husband  and  wife  «ss>274(l)— Code  pr«vl> 
sion  as  to  Iniieritanoe  by  psrsaons  iwt  reia« 
tlves  of  decedent,  but  relatives  of  deesdcafs 
spouse,  construed. 

Civ.  Code,  J  1386,  subd.  8,  providing  that  if 
deceased  is  a  widow  and  leaves  no  issue,  and 
the  estate  or  any  portion  was  common  property 
of  decedent  and  her  deceased  spouse  while  he 
was  living,  the  property  goes  in  equal  shares 
to  the  children  of  such  deceased  spouse,  applies 
only  to  community  property  received  by  will  or 
inheritance  or  retained  by  virtue  of  its  cliarac- 
ter;  if  the  husband  is  the  survivor  It  applies 
to  the  community  property  which  he  retains  as 
such  without  administration,  and  if  the  wife  Is 
the  survivor  it  applies  to  such  of  the  commu- 
nity property  as  she  receives  by  will  or  as  her 
share  of  the  estate. 

5.  Husband  and  wife  <S=>274( I )— Property  re- 
ceived by  widow  as  allowance  and  fees  prop- 
erly distributed  to  her  next  of  kin. 

Under  Civ.  Code,  J  1386,  subd.  8,  property 
which  widow  received  from  deceased  husband's 
estate  as  family  allowance  and  as  fees  as  exec- 
utrix on  her  death  was  properly  distributed  to 
her  next  of  kin,  and  not  to  her  husband's  de- 
scendants. 

6.  Homestead  «» 142(2)— Next  of  Ma  of  wM. 
ow  entitled  to  proceeds  of  homestead  set 
aside  to  her. 

Under  Civ.  Code,  |  1886,  subd.  8,  next  of 
kin  of  deceased  widow,  and  not  the  descend- 
ants of  her  husband,  field  entitled  to  proceeds  of 
homestead  set  aside  to  widow  on  husband's 
death;  property  having  vested  absolutely  in  her 
as  survivor,  and  order  setting  it  aside  to  her 
having  been  unnecessary. 
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7.  Husband  and  wlf«  «s>274(l)— Property  aio- 
quired  by  widow  held  not  husband'*  descend- 
ants' as  presumably  community  property. 

Property  acquired  by  wlclow  after  husband's 
death  ■with  funds,  source  of  which  was  not  trac- 
ed, held  not  to  go  to  husband's  descendants  on 
her  death,  as  against  her  nest  of  kin,  on  any 
gTonnd  funds  must  be  presumed  to  be  proceeds 
of  community  property;  all  in  her  hands  not 
haTiag  been  community  property. 

8.  Husband  and  wife  «=3274(4)  —  Burden  on 
hoir  whose  right  depends  •■  faet  of  relation- 
ship, and  fact  property  waa  formwly  oommu* 
■Ity  property. 

Where  the  right  of  a  person  as  heir  de- 
pends not  merely  on  the  fact  of  a  certain  rela- 
tionship, but  also  on  fact  property  he  claims 
as  heir  had  formerly  been  community  property 
of  decedent  and  predecedent  spouse,  or  else  sep- 
arate property  of  latter,  burden  of  proof  as  to 
such  fact  rests  upon  him. 

Department  1. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;  James  C.  Rives,  Judge. 

In  the  matter  of  the  estate  of  Jane  Simon- 
ton,  deceased.  From  final  diecree  of  distrlbu- 
ticm,  J.  O.  Slmonton  and  others  appeal.  Af- 
firmed. 

Stewart  k  Stewart,  of  Los  Angeles,  for  ap- 
pellantB. 

Qeorge  W.  Prince,  Jr.,  Overtrai,  Lyman  & 
Plumb,  and  Wm.  B.  Htmrod,  all  Los  Angeles, 
ft>r  reqiHmdentB. 

OUrar,  J.  This  Is  an  appeal  from  the 
final  decree  of  distribution  of  the  estate  of 
Jane  Slmon^n,  deceased.  The  decedent  by 
her  will,  after  making  certain  specific  be- 
quests, left  the  residue  of  her  estate-  to  her 
"heirs  at  law  as  provided  by  the  laws  of 
sucoession  of  the  state  of  California."  She 
was  the  widow  of  one  Oeorge  W.  Slmonton, 
and  left  no  descendants  of  her  own,  but  there 
survived  her  a  son  and  a  daughter  of  her 
husband  by  a  former  marriage  and  three 
children  of  a  deceased  son  of  her  husband  by 
that  marriage.  She  also  left  blood  relations 
of  her  own. 

The  statute  of  successions  in  this  state  (sec- 
tion 1386,  Civ.  Code)  provides.  In  brief  (sub- 
division 8),  that  when  a  widow  dies  intestate 
and  without  issue  such  at  her  estate  as  was 
formerly  either  the  community  property  of 
herself  and  husband  or  his  separate  property 
shall  go  to  the  descendants  of  her  husband, 
-  If  any  there  be,  and  the  balance  of  her  estate 
shaU  go  to  her  next  of  kin  by  blood.  In  the 
present  Instance,  upon  the  presentation  of 
the  petition  for  distribution,  Issue  was  made 
between  the  descendants  of  Mr.  Slmonton 
and  the  next  of  kin  of  Mrs.  Slmonton  as  to 
what  portion  of  her  estate  had  been  formerly 
community  property  and  should  therefore  go 
to  Mr.  Simonton's  descendants,  and  as  to 
what  portlcm  was  not  of  this  character  and 


should  therefore  go  to  Mrs.  Simonton's 
branch  of  the  family.  There  was  no  conten- 
tion that  any  portion  of  the  estate  had  been 
formerly  Mr.  Simonton's  separate  estate. 
The  probate  court  proceeded  to  determine 
the  Issue  so  made,  found  that  a  certain  por- 
tion of  the  estate  had  been  formerly  com- 
munity property  and  that  a  very  considerable 
portion  had  not,  and  decreed  distribution  ac- 
cordingly. From  this  result  the  descendants 
of  Mr.  Slmcmton,  with  the  exception  of  his 
daughter,  appeal,  claiming  that  as  to  certain 
property  found  not  to  have  been  formerly 
community  property  the  finding  of  the  court 
is  not  sustained  by  the  evidence. 

The  property  as  to  which  the  finding  of  the 
probate  court  Is  attacked  by  the  appellants 
falls  into  four  classes:  First,  property 
which  stood  in  Mrs.  Simonton's  name  at  the 
time  of  her  husband's  death  and  was  not  in- 
ventoried or  accounted  for  as  a  part  of  his 
estate,  but  which  the  appellants '  claim  was 
nevertheless  community  property;  second, 
property  received  by  Mrs.  Slmonton  from  her 
husband's  estate  by  way  of  family  allowance 
as  bis  widow  and  by  way  of  fees  as  his  exec- 
utrix; third,  property  which  is  the  proceeds 
of  certain  real  property,  claimed  by  appel- 
lants to  have  been  community  property, 
which  had  been  selected  as  a  homestead  by 
Mrs.  Slmonton  and  her  husband  while  both 
were  living  and  was  set  aside  to  her  as  such 
in  the  administration  of  his  estate;  and, 
fourth,  certain  property  purchased  by  her 
after  her  husband's  death  with  funds  the 
source  of  which  Is  not  traced. 

[1]  As  to  the  first  class  of  property,  that  in 
Mrs.  Simonton's  name  at  the  time  of  her 
husband's  death  and  which  was  not  invento- 
ried or  accounted  for  as  a  part  of  his  estate, 
a  complete  answer  to  the  appellant's  conten- 
tion is  that  the  question  Is  now  concluded  by 
the  settlement  of  Mrs.  Simonton's  account  as 
an  executrix  of  her  husband's  will.  As  one 
of  his  personal  representatives  it  was  her 
duty  to  inventory  and  account  in  the  admin- 
istration of  his  estate  for  all  6f  his  property, 
either  common  or  separate,  in  her  possession, 
or  of  which  she  had  knowledge.  In  particu- 
lar. If  the  property  here  In  question  was  com- 
mcm  property  as^s  now  claimed,  it  was  her 
duty  to  Inventory  and  accoimt  for  it.  The 
appellants,  on  the  other  hand,  were  legatees 
under  his  will  and  the  amount  of  their 
legacies  depended  directly  upon  the  amount 
of  the  estate,  so  that  they  were  directly  in- 
terested In  the  executrix  including  In  her 
Inventory  and  account  everything  forming 
part  of  the  estate.  Under  these  circum- 
stances the  presentation  of  Mrs.  Simonton's 
account  as  executrix  and  the  petition  for  its 
settlement  presented  as  between  her  and  the 
appellants  the  question  as  to  what  property 
in  her  hands  was  part  of  the  estate,  and  the 
settlement  of  her  account  of  necessity  Involv- 
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ed  a  determination  of  tbls  qnestlon.  Estate 
of  Hall,  154  Cal.  527,  98  Pac.  269;  Stevens 
V.  Superior  Court,  155  Cal.  148,  99  Pac.  512. 

[2,  3]  The  order  of  settlement,  when  it  be- 
came final,  was  as  between  ber  and  those 
beneficially  interested  In  the  estate  conclusive 
upon  her  as  to  the  ownership  of  any  property 
for  which  she  was  held  accountable.  Estate 
of  Bnrdlcli,  112  Cal.  387,  44  Pac.  734.  Con- 
versely, It  was  conclusive  upon  those  bene- 
ficially interested  as  to  any  property  for 
which  she  was  not  held  accountable  and 
which  she  did  not  withhold  from  ber  ac- 
counts fraudulently  or  by  mistake.  Tobel- 
man  v.  Hildebrandt,  72  Cal.  313,  14  Pac.  20 ; 
Lataillade  v.  Orena,  91  Cal.  579,  27  Pac.  924, 
25  Am.  St.  Rep.  219;  Estate  of  Grant,  131 
Cal.  429,  63  Pac.  731;  SUva  v.  Santos,  138 
Cal.  536,  71  Pac.  703.  There  Is  no  showing 
of  any  sort  that  In  the  present  case  Mrs. 
Simonton  failed  to  account  for  the  property 
,  in  question  through  fraud  or  mistalie.  The 
settlement  of  her  account  being  conclusive 
under  these  circumstances  as  between  the 
appellants  and  herself,  it  Is  Ulcewise  conclu- 
sive as  between  the  appellants  and  her  suc- 
cessors in  interest,  the  respondents.  Section 
1960,  Code  Civ.  Proc.  It  follows  that  the  pro- 
bate court  properly  found  that  the  property 
which  stood  in  Mrs.  Slmonton's  name  and  of 
which  she  had  possession  at  the  time  of  her 
husband's  death  and  which  she  did  not 
account  for  as  a  part  of  his  estate  was  not 
community  property. 

As  to  the  second  class  of  property  in  dis- 
pute, property  acquired  by  Mrs.  Simonton 
from  her  husband's  estate  by  way  of  family 
allowance  as  his  widow  and  fees  as  his  ex- 
ecutrix, the  question  is  determined  by  a  prop- 
er construction  of  the  Code  section.  The 
material  provision  of  the  Code  (section  1386. 
subd.  S)  reads: 

"If  the  deceased  is  a  widow  •  *  •  and 
leaves  no  issue,  and  the  estate  or  any  portion 
thereof;  was  common  property  of  such  dece- 
dent and  •  •  •  her  deceased  spouse,  while 
such  spouse  was  living,  such  property  goes  in 
equal  shares  to  the  children  of  such  deceased 
spouse,"  etc. 

Literally,  this  would  Intlu^e  any  property 
which  had  once  been  community  property, 
no  matter  if  it  were  not  such  at  the  time  of 
the  husband's  death,  as,  for  example,  where 
the  husband  bad  in  his  lifetime  given  It  to 
his  wife  for  ber  separate  property.  But  such 
a  meaning  is  clearly  not  what  was  Intended, 
and  it  has  already  been  held  that.lt  Is  not  the 
true  meaning.  Estate  of  McCauley,  138  Cal. 
546,  71  Pac.  468. 

[4]  The  only  rational  construction  which 
can  be  given  the  provision  is  that  it  applies 
only  to  community  property  received  by  will 
or  inheritance  or  retained  by  virtue  of  its 
character  as  community  property.  If  the  hus- 
band be  the  survivor,  it  applies  to  the  com- 


munity property  which,  as  such,  he  retains 
without  administration.  If  the  wife  be  the 
survivor  It  applies  to  such  of  the  community 
property  as  she  receives  either  by  will  or  as 
her  share  of  the  estate.  This,  and  this  alone, 
is  undoubtedly  what  was  In  the  mind  of  the 
Legislature  when  it  adopted  these  provisions 
whereby  those  who  are  not  the  relatives  of  a 
decedent  are  yet  made  heirs  by  reason  aC 
their  relationship  to  a  predeceased  spouse 
of  the  decedent 

The  correctness  of  this  construction  la 
made  doubly  evident  by  the  language  of  the 
second  paragraph  of  the  Code  subdivision, 
tliat  which  deals  with  prcqperty  which  was 
the  separate  property  of  the  predeceased 
spouse.  There  the  language  is  that  sndi 
property  as  "came  to  the  decedent  (the  sur- 
viving spouse)  by  descent,  devise  or  bequest" 
from  the  spouse  first  dying  shall  go  to  the 
latter's  relatives.  This  language  is  specific 
as  to  how  the  property  must  come  to  the  de- 
cedent In  order  that  the  provision  apply. 
The  equivalent  provision  In  the  case  of  com- 
munity property  would  be  one  limited  to 
property  received  or  retained  by  the  survivor 
of  the  community  either  by  will  or  by  in- 
heritance or  by  virtue  of  Its  character  as 
community  property.  There  is  a  fair  pre- 
sumption that  upon  this  point  the  provisions 
with  regard  to  community  and  separate  prop- 
erty were  Intended  to  be  equivalent,  for  no 
reason  for  a  difference  exists.  Furthermore, 
to  place  a  broader  construction  upon  the  pro- 
vision In  regard  to  community  property  than 
the  language  of  the  provision  In  regard  to 
separate  property  will  permit  as  to  It  would 
be  to  place  the  relatives  of  a  predeceased 
spouse  in  a  more-  favorable  position  with  re- 
gard to  community  property  than  with  re- 
gard to  such  spouse's  separate  property, 
when.  If  any  distinction  were  to  be  made,  it 
would  naturally  be  Just  the  contrary.  In 
this  connection  it  may  perhaps  be  worthy  of 
note  that  in  another  respect,  that  of  the 
matter  of  division  between  the  two  sets  of 
relatives,  a  distinction  Is  made  between  sep- 
arate and  community  property,  and  that  the 
distinction,  as  is  natural,  is  in  favor  of  tbe 
relatives  of  the  predeceased  spouse  as  to 
property  which  was  his  or  her  separate  prop- 
erty. The  Code  subdivision  provides  that  if 
neither  spouse  leave  descendants  the  sepa- 
rate property  of  the  spouse  first  dying  shall 
go  to  his  or  her  relatives  exclusively,  while 
the  .community  property  shall  be  divided 
between  the  relatives  of  both  spouses. 

[6]  Our  conclusion,  as  stated,  is  that  the 
Code  provision  refers  only  to  community 
property  which  the  surviving  spouse  re- 
ceived by  will  or  Inheritance  or  retained  by 
virtue  of  its  character  as  community  prop- 
erty. The  property  which  Mrs.  Simonton  re- 
ceived as  family,  allowance  and  as  fees  as 
executrix  was  not  received  by  her  In  any  of 
these  ways,  and  it  follows  that  the  probate 
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court  properly  cUstrlbnted  It  to  her  next  of 
kin  exclusively. 

[I]  What  bits  JuBt  been  eald  la  likewise 
determinative  of  the  question  as  to  the  third 
class  of  property  in  dispute,  that  which  is  the 
proceeds  of  the  homestead  set  aside  to  Mrs. 
Simonton.  Admitting  the  appellants'  con- 
tention, which  is  very  doubtful,  that  the 
property,  when  homesteaded,  was  community 
property,  It  was  yet  impressed  with  the  home- 
stead while  both  Mrs.  Simonton  and  her  hus- 
Iwnd  were  alive.  It  is  familiar  learning  that 
under  these  circumstances  the  property  vest- 
ed upon  Mr.  Slmonton's  death  absolutely  in 
Mrs.  Simonton  as  the  survivor,  and  this  not 
by  way  of  inheritance  or  as  in  any  way  a 
part  of  her  husband's  estate.  The  order 
made  In  the  course  of  the  administration  of 
his  estate  setting  the  property  aside  to  her 
was  wholly  unnecessary  and  inellectlve. 
Hart  V.  Taber,  161  Cal.  20,  118  Pac.  252,  and 
authorities  there  cited.  Practically  the  iden- 
tical question  here  presented  was  presented 
in  Estate  of  Beer,  178  Cai.  54,  171  Pac.  1062, 
where  it  was  decided  that  the  relatives  of  a 
predeceased  spouse  were  not  the  heirs  of  the 
surviving  siKJUse  as  to  property  which  had 
been  homesteaded  and  which  came  to  the 
surviving  spouse  by  virtue  of  the  homestead. 
The  only  difference  l>etween  it  and  the  pres- 
eq|  case  is  that  there  the  homestead  was  se- 
lected by  the  predeceased  spouse  out  of  her 
own  separate  estate,  while  here  it  was  select- 
ed out  of  community  property.  But  the  dif- 
ference is  immaterial,  since  the  right  of  the 
surviving  spouse  in  the  two  cases  is  identical. 
Our  conclusion,  therefore,  is  that  the  appd- 
lants  are  not  entitled  to  any  portion  of  the 
proceeds  of  the  homestead  property. 

(I,  I]  As  to  the  fourth  class  of  property, 
that  acquired  by  Mrs.  Simonton  after  her 
husband's  death  with  funds  the  source  of 
wbdch  was  not  traced,  the  argument  of  ap- 
pellants' counsel  would  seem  to  be  that  such 
funds  must  be  presumed  to  be  the  proceeds  of 
cmnmunlty  pr<^>erty,  since,  according  to  their 
cont«)tion,  practically  all  the  property  she 
bad  was  community  pr(q)erty.  But  since,  as 
we  have  just  h^d,  a  very  substantial  por- 
tion of  her  property  was  not  community  prop- 
erty, his  aisument  falls.  Furthermore, 
where  the  right  of  a  person  as  heir  depends 
not  merely  upon  the  fact  of  a  certain  rela- 
tionship,' but  upon  the  fact  of  such  relation- 
ship plus  the  f^  that  the  property  be  claims 
as  heir  had  formerly  been  either  the  com- 
munity property  of  the  decedent  and  his  or 
her  predeceased  spouse  or  else  the  separate 
property  of  the  latter,  the  burden  of  proof 
of  showing  such  additional  fact  rests  upon 
him.  It  is  a  fact  which  must  appear  in  order 
that  he  be  an  heir  and  he  is  an  heir  only 
as  to  property  as  to  which  it  does  appear. 
It  is  an  essential  element  of  his  claim  of  heir- 
ship and  he  must  affirmatively  show  it,  Just 
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as  in  the  ordinary  case,  where  heirsh^  de- 
pends entirely  upon  relationship,  the  burden 
rests  upon  the  claimant  of  proving  the  re- 
lationship which  makes  him  an  heir.  In 
the  present  case  the  fact  that  the  source  of 
the  funds  with  which  Mrs.  Simonton  pur* 
chased  certain  property  after  her  husband's 
death  is  not  traced  means  that  as  to  this 
property  the  appellants'  claim  of  heirship 
was  not  made  out.  It  follows  that  the  prop- 
erty was  properly  distributed  to  the  re- 
spondents who  are  heirs  by  virtue  of  their 
relationship  alone. 

The  claim  is  also  made  on  behalf  of  the 
appellants  that  the  income  received  during 
administration  from  the  portion  of  the  estate 
which  was  determined  by  the  probate  court 
to  be  theirs  was  not  distributed  to  them,  but 
included  in  the  cash  distributed  to  the  re- 
spondents. Of  this  claim  respondents'  coun- 
sel in  their  brief  make  what  is  apparently  a 
complete  refutation,  and  nothing  in  rebuttal 
appears  In  the  appellants'  reply  brief.  Under 
these  circumstances  we  do  not  feel  compelled 
to  inquire  ourselves  into  the  correctness  of 
the  refutation,  but  will  assume  it 

Decree  affirmed. 

We  concur:  SHAW,  J.;  LAWLOR,  J. 


BANCROFT  et  al.  v.  WOODWARD. 

WOODWARD  V.  BANCROFT  et  al. 

(L.  A.  5309.) 

(Supreme  Court  of  California.    June  4,  1920.) 

1.  ElecHon  of  remedies  «=93(l)  —  Rescission 
held  not  barred. 

Notwithstanding  a  party  induced  to  enter 
into  a  transaction  by  fraud  affirms  it  by  an  ac- 
tion for  damages  and  loses  the  right  to  disaf- 
firm subsequently,  may,  when  sued  on  the  con- 
tract, defend  by  counterclaim,  and  cross-com- 
plaint, filed  at  the  same  time,  and  say  that  be 
is  entitled  either  to  damages  or  to  rescission, 
and  that  if  he  cannot  have  the  latter  he  asks 
the  former,  without  barring  his  right  to  dis- 
affirm. 

2.  Landlord  and  tenant  is=>34(l)  —  Lessee's 
rights  .to  rescission  lost  by  transfer  of  rentals 
and  subleases  to  his  wife. 

If  lessee,  who  was  induced  to  execute  a 
lease  by  fraud,  previous  to  commencement  of  an 
action  for  rent,  in  which  he  songht  rescission, 
actually  transferred  rentals  and  subleases  to 
his  wife,  he  alone  could  not  rescind. 

3.  Landlord  and  tenant  ^=>34(2)— Lessee  can- 
not rescind  because  false  representations  as 
to  previous  lease  prevented  building. 

Lessee  cannot  rescind  on  tlie  ground  that 
false  representations  as  to  a  previous  lease  for 
a  part  of  premises  prevented  his  construction 
of  a  bnildiog,  requiring  the  execution  of  a  new 
lease  between  the  parties  not  made,  since  such 
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injury  conld  not  be  predicated  on  the  existing 
lease. 

4.  Landlord  and  tenant  €=>34(4)— Lessee  must 
rescind  promptly  after  discovering  facts  put- 
ting him  on  Inquiry  as  to  his  rights. 

Though  Civ.  Code,  §  1691,  provides  that  to 
rescind  the  party  entitled  "must  rescind 
promptly  upon  discovering  the  facts  which  en- 
title him  to  rescind,  if  he  ♦  •  ♦  ia  aware 
of  his  right  to  rescind,"  a  leseee  la  not  justified 
in  waiting  2^  years  after  discovering  the  facts, 
reasonably  putting  him  on  inquiry  leading  to 
discovery  of  ground  for  rescission,  since  he  is 
chargeable  with  knowledge  of  his  rights  aa  of 
the  time  when  he  discovered  such  facts. 

5.  Contraots  «s3270(  I)— Knowledge  of  right  to 
rescind  is  Imputed  at  time  person  Is  oharged 
with  dlsoovery  of  facts. 

The  rule  as  to  the  time  as  of  which  a  per- 
son seelung  rescission  will  be  charged  with 
knowledge  of  his  right  is  the  same  as  in  regard 
to  the  time  as  of  which  he  will  be  charged  with 
the  discovery  of  facts  which  give  him  the  right. 

6.  Landlord  and  tenant  ®=>34(4)— Failure  of 
lessee  to  learn  of  legal  right  to  resolnd  held 
due  to  want  of  dlllgenoe. 

In  absence  of  explanation,  lessee's  failure 
to  learn  of  his  legal  right  to  rescind  for  2^. 
years  after  discovery  of  fraud  affording  ground 
therefor  must  be  Iteld  due  to  his  want  of  dili- 
gence. 

7.  Landlord  and  tenant  ^=>3 1— Lessee  hold  to 
have  lost  his  right  to  resolnd  for  fraud  by 
dealing  with  property  as  If  oontraot  In  tfteiA. 

Where  lessee,  after  diacorering  facts  war- 
ranting a  rescission  for  fraud,  dealt  with  the 
property  as  if  the  contract  was  .still  in  effect, 
and  subleased  and 'collected  rents  even  after 
filing  a  cross-complaint  for  rescission  in  a  suit 
for  rent,  he  must  be  held  to  have  unequivocally 
affirmed  the  lease,  and  cannot  rescind. 

Department  1. 

Appeal  from  Superior  Court,  San  Diego 
County;  Wm.  A.  Sloane,  Judge. 

Action  by  Paul  Bancroft  and  another 
against  Henry  T.  Woodward,  with  cross-com- 
plaint against  the  named  plaintiff  and  others, 
seeking  rescission  of  lease.  Trial  upon  is- 
sues presented  by  cross-complaint  Judg- 
ment for  defendant,  declaring  lease  rescind- 
ed, and  plaintiffs  appeal.     Reversed. 

Haines  &  Haines,  of  San  Diego,  for  appel- 
lants. 

Wright,  Winnek  &  McKee,  of  San  Diego, 
for  respondent 

OLNEY,  J.  The  plaintiffs  brought  an  ac- 
tion to  recover  certain  installments  of  rent 
due  them  from  the  defendant  according  to  the 
terms  of  a  lease  between  the  parties.  The 
defendant  answered,  denying  certain  of  the 
allegations  of  the  complaint  and,  in  addition, 
Alleging  that  he  had  been  induced  to  execute 
the  lease  through  a  certain  fraudulent  mis- 
representation by  one  of  the  plaintiffs.    He 


also,  In  his  answer,  set  np  by  way  of  coun- 
terclaim the  same  fraud  and  bis  damage 
thereby  In  a  very  considerable  amount  He 
also  filed  at  the  same  time  a  cross-compIalnt 
in  which  he  sought  a  rescission  of  the  lease 
by  reason  of  the  same  fraud.  The  plaintiffs 
answered  the  cross-complaint  and  upon  the 
Issues  presented  by  It  and  the  answer  to  it 
the  cause  went  to  trial,  a  trial  of  the  issues 
presented  by  the  original  complaint  and  the 
defendant's  answer  being  postponed.  The 
trial  resulted  In  a  judgment  for  the  defend- 
ant declaring  the  lease  rescinded,  and  the 
plaintiffs  appeal. 

[1]  It  Is  well,  before  proceeding  with  a  fur- 
ther statement  of  the  facts,  to  dispose  of  a 
contention  of  the  appellants  based  on  the 
facts  already  stated.  It  is  urged  on  their  be- 
half that  a  person  Induced  by  fraud  to  enter 
into  a  contract  has  his  option  upon  the  dis- 
covery of  the  fraud  either  to  allow  tixe  con- 
tract to  stand  and  obtain  relief  In  damages 
for  the  wrong  inflicted  upon  him  or  to  disaf- 
firm the  contract  and  obtain  what  relief  Is 
necessary  to  restore  him  to  his  original  posi- 
tion, but  that  he  cannot  both  recover  dam- 
ages and  be  restored  to  statu  quo;  that  the 
right  of  a  party  defrauded  to  disaffirm  the 
contract  and  be  restored  to  his  original  posi- 
tion is  one  which  must  be  affirmatively  exer- 
cised and  consistently  maintained  and  wBch 
is  lost  if  he  takes  a  position  inconsistent 
with  it  as  where  he  brings  an  action  for  dam- 
ages. From  these  propositions  as  a  premise, 
the  condusion  is  argued  that  the  defendant 
here  cannot  at  the  same  time  seek  the  re- 
lief of  damages  by  way  of  counterclBim  and 
claim  rescission  by  way  of  his  cross-com- 
plaint and  that  because  he  does  ask  for 
damages  he  cannot  have  rescission. 

We  may  grant  the  premise,  but  the  condn- 
sion  does  not  follow.  While  it  is  true  that  a 
pariy  Induced  to  enter  into  a  transaction  by 
fraud  affirms  the  transaction  when  he  brings 
an  action  for  damages,  and  because  of  the 
affirmance  loses  any  right  to  disaffirm  sub- 
sequently (Stuart  T.  Hayden,  169  U.  8.  1,  18 
Sup.  at  274,  42  U  Ed.  639),  It  is  not  true 
that  U  he  seeks  to  disaffirm,  but  Ineffectually, 
he  loses  the  right  thereafter  to  maintain  an 
action  for  damages.  The  right  to  damages 
exists  unless  and  until  the  transaction  is  ef- 
fectually disaffirmed.  It  could  hardly  be 
questioned,  for  example,  that  under  a  com- 
plaint which,  by  proper  and.  sufficient  aver- 
ments, set  out  that  the  plaintiff  had  been  In- 
duced by  fraud  to  enter  into  a  contract  and 
had  endeavored  to  rescind  it  because  of  such 
fraud,  and  prayed  relief  upon  the  basis  of  a 
rescission,  the  plaintiff  might  be  accorded 
damages  in  case  the  fraud  were  found  but 
under  such  drcomstances  that  the  right  of 
rescission  did  not  exist  To  put  the  matter 
In  another  way,  it  is  wholly  inconsistent  for 
a  party  defrauded  to  ask  for  damages  first 
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and  a  resdaslon  If  he  cannot  have  them. 
But  there  Is  nothing  Inconsistent  in  his  ask- 
ing for  rescission  first  and  damages  if  he 
cannot  have  it.  The  defendant  here  by  Ids 
counterclaim  and  cross-complaint,  filed  at  the 
same  time,  has  gone  no  farther  than  to  say 
that  he  Is  entitled  either  to  damages  or  to 
rescission,  and  that  if  he  cannot  have  the 
latter  ho  asks  the  former.  There  is  nothing 
in  this  that  constitutes  an  afflrmanoe  so 
that  his  right  to  rescission  is  gone.  Upon 
this  point  the  case  comes  directly  within  the 
rulings  of  Glover  v.  Radford,  120  Mich.  642, 
79  N.  W.  803,  and  Blchardson  v.  Lowe,  149 
Fed.  625,  79  a  C.  A.  817. 

[2]  Passing  now  to  the  further  facts,  much 
of  what  we  are  about  to  state  is  not  in  dis- 
pute. As  to  some  of  the  facts,  however,  this 
Is  not  true,  and  wherever  It  is  not  we  have 
taken  either  the  facts  as  found  by  the  court 
or  the  defendant's  own  testimony  upon  which 
his  case  almost  entirely  depends.  It  appears 
that  the  plaintiffs  were  and  are  the  owners 
of  an  entire  block  in  the  business  district  of 
San  Diego,  wlilch,  on  October  7,  1912,  they 
leased  as  a  whole  to  the  defendant  for  a  pe- 
riod of  09  years,  commencing  the  1st  of  the 
following  January,  1913.  It  is  this  lease  for 
whose  rentals  the  plaintiffs  sued  and  whose 
rescission  is  sought  by  the  defendant.  The 
block  was  occupied  by  a  number  of  different 
buildings  leased,  in  whole  or  in  part;  to  vaii- 
ouB  tenants  for  various  periods.  The  lease 
to  the  defendant)  which  we  may  call  the 
ground  lease,,  provided  that  it  was  .subject  to 
existing  leases,  and  that  the  lessee  should 
have  the  rents  accruing  from  them  after  the 
commencement  of  his  term,  and  should  him- 
s^f  have  the  right  to  make  leases.  The  ne- 
gotiations tor  the  lease  were  carried  on  by 
the  defendant  mainly  with  one  of  the  plain- 
tiffs, and  during  the  negotiations  this  plain- 
tiff handed  the  defendant  a  bundle  of  papers, 
and  told  him  that  it  contained  all  of  the  out- 
standing leases,  when,  in  fact,  it  did  not  con- 
tain one  to  a  Mrs.  Kinney,  of  which  the  de- 
fendant remained  ignorant  nnta  after  he  had 
taken  possession  under  his  lease.  The  Kin- 
ney lease  was  of  the  upper  floor  of  a  two- 
story  building  occupying  one-eighth  of  the 
blo<-k  at  the  northwest  comer.  The  floor 
leased  was  used  as  a  rooming  house.  Mrs. 
Kinney  was  in  possession  at  the  time,  but  un- 
der another  lease,  of  whldi  the  defoidant 
was  informed*  and  which  expired  December 
31,  1913.  The  lease  complained  of  was  an 
extension  of  this  at  an  Increased  raital  for 
three  years,  expiring  Decem(>er  31,  1916. 
Complaint  is  not  made  by  the  defendant  as 
to  the  rental  called  for  by  the  latter  lease, 
but  solely  as  to  the  length  of  its  term.  The 
lease  to  the  defendant  contemplated,  and,  in 
fact  required,  that  the  defendant  erect  new 
buildings  on  the  property,  and  this  was  a 
feature  of  the  negotiations  between  him  and 
tlie  plaintiffs.    His  complaint  is  that  because 
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of  the  length  of  the  term  of  the  E^ney  lease 
negotiations  which  he  bad  under  way  for 
financing  the  improving  of  the  property  fail- 
ed, and  he  was  unable  to  improve  it  as  he 
desired. 

The  defendant's  agent  discovered  the  exist- 
ence of  the  second  Kinney  lease  almost  im- 
mediately on  taking  charge  of  the  property, 
and  the  defendant  himself  learned  of  it  by 
the  1st  of  the  following  April,  three  months 
after  the  commencement  of  his  term.  He  im- 
mediately complained  to  the  plaintiff  who 
had  made  the  representation  as  to  existing 
leases,  who  stated  that  he  had  forgotten 
about  the  extension,  and  would  do  all  he 
could  'to  get  Mrs.  Kinney  out  by  the  end  of 
1918,  when  the  defendant  had  expected  to  be 
free  to  take  possession.  Nothing  more  oc- 
curred concerning  the  matter  until  some 
months  later,  ana  sou  in  1918,  the  defendant 
spoke  to  the  plaintiff  again  about  it  The 
plaintiff  then  told  him  that  the  lease  to  Mrs. 
Kinney  was  good,  and  he  was  unable  to  put 
her  out,  and  expressed  regret,  and  assured 
the  defendant  be  would  do  all  he  could  to 
rectify  the  mistake,  presimiably  in  the  way 
of  making  some  allowance  to  the  defendant. 

In  the  meantime  the  defendant  had  been 
going  ahead  with  his  negotiations  for  financ- 
ing the  omstruction  of  new  buildings  or  rath- 
er a  new  building.  The  ground  lease  itself  re- 
quired the  erection  by  the  end  of  1021  of 
buildings  costing  at  least  $200,000.  It  also 
provided  that  the  building  on  the  west  half 
of  the  block,  where  the  oullding  occupied  in 
part  by  Mrs.  Kinney  was  located,  should  be 
of  "Class  A"  construction,  without  similar 
provision  as  to  the  east  half,  and  that  no 
buildings  should  be  torn  down  except  those 
on  the  north  half  of  the  east  half  until  at 
least  $50,000  had  been  expended  in  new 
buildings  on  the  last-mentioned  portion.  It 
must  be  taken  that  what  the  parties  had. In- 
mind  when  they  made  the  lease  conformed 
with  these  provisions  and  the  materiality  of 
the  misrepresentation  must  be  Judged  by  ref- 
erence to  them.  Even  these  buildings  the  de- 
fendant had  at  no  time  the  means  to  con- 
struct, although  he  could  have  obtained  the 
money  for  a  $iSO,000  building  on  the  portion 
of  the  block  to  be  first  Improved  and  which 
was  not  affected  by  the  Kinney  lease. 

But  the  building  whose  construction  the 
defendant  was  endeavoring  to  finance  was  of 
a  much  more  ambitious  character.  It  was 
to  be  a  hot^  known  as  the  Royal  Alexandria, 
which  would  cost  $900,000  or  more.  It  was 
the  negotiations  for  financing  the  erection  of 
this  building  which  it  is  complained  failed 
because  of  the  Kinney  lease.  These  negotia- 
tions  were  along  the  line  of  organizing  a  ho- 
tel company,  which  was  to  take  the  ground 
lease,  the  issuing  by  it  of  $2,000,000  in  bonds, 
which,  through  the  intervention  of  another 
company,  were  to  be  underwritten  by  still  a 
third  and  disposed  of  by  It  abroad.    The 
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scheme,  howerer,  InToIred  the  plaintiffs' 
modifying  the  terms  of  the  ground  lease.  As 
it  read,  it  provided  for  specified  annual  ren- 
tals for  the  first  10  years  of  the  lease,  and 
that  Jtbereafter  the  rental  was  to  be  5  per 
cent  net  on  the  value  of  the  ground,  as  as- 
certained by  appraisement  Immediately  prior 
to  the  commencement  of  each  10-year  period. 
The  persons  with  whom  the  defendant  was 
negotiating  desired  that  the  lease  provide  a 
fixed  rental  for  the  first  30  years  of  the  term, 
and  drafts  of  an  agreement  and  new  lease  so 
providing  were  actually  prepared,  but  were 
never  signed.  In  other  words,  the  success  of 
the  negotiations  which  it  is  claimed  failed 
because  of  the  existence  of  the  Kinney  lease 
and  because  of  whose  failure  it  is  now 
sought  to  rescind  the  ground  lease  Involved 
the  obtaining  by  the  defendant  of  the  con- 
sent of  the  plaintiffs  themselves  to  a  modifi- 
cation of  the  ground  lease,  something  which 
they  were  not  obligated  to  give  and  did  not 
give.  On  the  other  hand,  the  fact,  according 
to  the  defendant's  testimony,  which  must  be 
taken  to  be  true.  Is  that  the  plaintiffs  were 
ready  to  consent,  and  that  the  negotiations 
did  not  fail  because  of  any  unwillingness  on 
their  part  in  this  respect 

The  defendant's  negotiations  to  finance 
the  new  building  came  to  an  end  about  Sep- 
tember, 1913,  while  Mrs.  iKinney  was  still  in 
possession  under  her  first  lease  of  which  tbe 
defendant  was  Informed  when  he  made  the 
ground  lease  and  which  still  had  several 
months  to  run.  The  negotiations  were  never 
resumed.  From  time  to  time  thereafter  the 
defendant  had  conversations  with  the  plain- 
tiff who  had  made  the  false  representation 
complained  of.  The  two  men  saw  each  other 
frequently,  but  there  was  no  suggestion  of 
a  rescission  or  cancellation  of  the  lease,  or 
that  the  defendant  was  not  obligated  there- 
under. He  Informed  the  plaintiffs  that  the 
negotiations  had  failed  because  of  the  Kinney 
lease,  and  the  plaintiff  replied  that  he  wotild 
use  bis  best  efforts  with  the  other  plaintiffs  to 
obtain  a  reduction  of  rent  on  account  of  It. 
Matters  ran  along  in  this  way  for  practically 
two  years,  until  August,  1915.  In  the  mean- 
time the  Salabllity  and  rental  value  of  the 
property  had  substantially  diminished.  The 
defendant  failed  to  pay  the  rent  due  -  that 
mouth,  and  after  several  conversations  with 
the  plaintiff  about  the  matter  had  an  Inter- 
view with  him  in  company  with  his  lawyer. 
The  defendant  stated  that  be  was  anxious  to 
carry  on  the  lease,  but  could  not  do  so  at  the 
agreed  rental,  and  asked  for  a  reduction 
which  the  plaintiff  rejected  as  unreasonable 
In  amount  The  defendant  then  offered  to 
cancel  the  lease,  and  the  plaintiff  replied 
that  he  would  do  what  he  could  to  obtain  a 
reasonable  reduction  in  rent  from  the  other 
plaintiffs,  but  they  would  not  take  the  prop- 
erty back.  It  was  then  agreed  that  the 
plaintiff  would  communicate  with  his  feUow 


lessors  about  a  reduction  In  rent.  Whether 
he  did  so  or  not  does  not  appear,  but  In  any 
event,  the  present  action  was  shortly  there- 
after commenced  against  the  defendant  with- 
out further  communication  with  him. 

During  all  this  time  the  defendant  was  in 
possession  of  the  property,  collecting  the 
rents  from  the  various  tenants,  himself  ex- 
tending old  leases  and  making  new  ones  and 
in  every  way  exercising  full  dominion  under 
the  ground  lease.  It  is  alleged  in  the  cross- 
complaint  testified  to  by  the  defendant  and 
found  by  the  court  that  while  he  personally 
discovered  the  fraud  claimed  to  have  been 
perpetrated  upon  him  by  April  1,  1913,  and 
thereafter  proceeded  under  the  lease  and  re- 
tained dominion  of  the  property,  he  did  not 
learn  of  his  right  to  rescind  the  lease  nntil 
September,  1916,  shortly  after  the  commence- 
ment of  the  plaintiffs'  action  against  him: 
Then  he  consulted  a  lawyer,  and  was  advised 
of  his  supposed  right  and  thereupon  filed  his 
answer  and  cross-complaint  alleging  the 
fraud,  that  he  was  ignorant  of  his  right  to 
rescind  until  about  September  1,  191S,  and 
offering  to  restore  everything  of  value  he  had 
received  from  the  plaintiffs  under  the  lease. 
Even  after  this,  however,  he  retained  domin- 
ion of  the  property,  collected  the  rents,  and 
actually  made  a  lease  of  a  portion  of  It 

We  say  the  defendant  collected  the  rents 
advisedly,  although  the  fact  is  that  Just  pre- 
vious to  the  commencement  of  the  action  he 
had  assigned  the  accruing  rentals  for  3 
years  to  .his  wife,  and  she  thereafter  col- 
lected them.  But  If  the  fact  be  that  this 
assignment  was  a  genuine  transfer  of  interest 
so  that  the  rents  collected  by  the  defendant's 
wife  were  not  in  effect  collected  for  him.  It 
Is  evident  that  the  defendant  had  put  It  out 
of  his  power  to  surrender  the  lease. and  Its 
benefits  without  the  concurrence  of  his  wife, 
which  was  not  shown.  If  this  were  the  situ- 
ation, he  alone  could  not  rescind.  The  most 
favorable  view  for  the  defendant  Is  there- 
fore that  It  was  he  who  was  the  ultimate 
collector  of  the  rents. 

[3]  Upon  the  foregoing  facts  we  can  see  but 
little  question  but  that  for  several  reasons 
the  defendant  did  not  have  the  right  to  re- 
scind. In  the  first  place,  it  is  not  shown 
that  the  defendant  was  materially  Injured  by 
the  false  representation  complained  of,  and 
it  is  conceded  that  In  such  a' case  as  the  pres- 
ent this  must  appear.  As  we' have  said,  no 
complaint  Is  made  as  to  the  amount  of  the 
rental  reserved  by  the  Kinney  lease.  The 
sole  complaint  is  that  because  of  the  lengtti 
of  its  term  the  negotiations  of  the  defendant 
for  financing  the  erection  of  the  hotel  build- 
ing failed.  But  those  negotiations  Involved 
the  plaintiffs'  consent  to  a  new  and  different 
lease.  As  a  condition  of  ^vlng  it  the  plain- 
tUIs  would  have  had  the  right  to  require  an 
acquiescence  by  the  defendant  in  the  Kinney 
lease.     In  fact,  the  new  lease  whldi  the 


Digitized  by 


Google 


CalJ  RAlTCROiFT  r. 

(1»0 

plalntUTs  were  apparently  ready  to  sign  did 
so  provide,  for  it  provided  tbat  it  was  sub- 
ject to  existing  leases  oi  wtticb  the  Kinney 
lease  was  at  tbat  time  known  to  be  one.  The 
situation  is  tliat  tlie  arrangement,  tlie  fail- 
ore  to  consommate  wliicb  is  relied  upon  by 
tlie  defendant  as  tlie  injury  done  him  by  the 
plaintlCs  through  their  false  representation, 
was  an  arrangement  which  he  was  not  enti- 
tled to  make,  and  could  not  make  except  by 
the  consent  of  the  plaintiffs  themselves, 
which  they  were  not  obligated  to  give.  The 
defendant  could  complain  of  the  wrong  of  the 
plaintiffs  in  case  it  worked  injury  to  him  in 
respect  to  some  right  wliich  he  had,  not  in 
respect  to  something  to  wlilch  he  had  no 
right  unless  the  plaintiffs  themselves  agreed 
to  it.  The  defendant  could  perhaps  have 
complained  if  the  false  representation  bad 
Interfered  with  negotiations,  which  would 
otherwise  have  been  successful,  for  the  con- 
struction of  a  building  or  buildings  under  his 
lease  as  he  had  it  But  be  cannot  complain 
of  the  interference  with  negotiations  for 
erecting  a  building  under  a  lease  which  l^e 
did  not  have,  and  that  is  the  only  complaint 
made^  The  fact  that  the  plaintiffs  were  will- 
log  to  agree  to  such  a  lease  is  wholly  Imma- 
terial. If  they  did  agree,  the  defendant  of 
necessity  acquiesced  in  the  Kinney  lease.  If 
they  did  not  agree,  the  negotiations  of  the 
defendant  were  futile.  In  any  case,  the  ob- 
ject of  the  negotiations,  the  failure  to  achieve 
which  is  alone  complained  of,  was  some- 
thing whidi  the  defendant  could  not  do  un- 
der the  lease  which  he  had,  and  his  right  to 
rescind  must  depend  upon  Ills  suffering  loss 
-nnder  that  lease. 

[4]  In  the  second  place,  there  is  no  suffi- 
cient excuse  presented  for  the,  defendant 
waiting  2%  years  after  discovering  the  fraud 
before  endeavoring  to  rescind.  It  Is  true 
that  the  C!ode  provides  (secUon  1691,  Civ. 
Code)  that  to  accomplish  a  rescission  the  par- 
ty entitled  thereto  "must  rescind  promptly 
aiion  discovering  the  tacts  which  entitle  him 
to  rescind,  if  he  *  *  *  is  aware  of  his' 
right  to  rescind."  It  is  true  likewise  that  the 
complaint  alleges  and  the  court  finds  that  the 
def aidant  was  not  aware  of  his  right  to  re- 
scind until  Just  prior  to  the  filing  of  bis  cross- 
complaint.  But  no  reason  whatever  is  stated 
Id  the  cross-complaint,  and  no  sufficient  rea- 
son appears  in  tiie  evidence  or  findings  why 
be  did  not  long  before  become  aware  of  bis 
right,  assuming  that  he  bad  one.  It  is  well 
settled  that  where  a  party  has  knowledge  of 
facts  of  a  c>iaracter  which  would  reasonably 
put  him  upon  inquiry,  and  such  inquiry,  if 
pursued,  would  have  led  to  a  discovery  of  the 
fraud  or  other  ground  for  rescission,  be  will 
be  charged  with  having  discovered  the  fraud 
or  other  ground  as  of  the  time  he  should  have 
discovered  it ;  tbat  is,  as  of  the  time  when  he 
would  liaye  discovered  it  if  he  had  with  rea- 
sonable diligence  pursued  the  inquiry  when 
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he  should  have  done  so.    lAdy  Washington, 

etc.,  Co.  V.  Wood,  113  CaL  482,  45  Pac.  809; 

Harrington  v.  Patterson,  124  CaL  542,  67  Par. 

476.. 

[S]  The  reason  for  this  rule  is  that  dUi- 
gence  throughout  is  required  of  one  who 
would  rescind.  It  is  a  reason  which  applies 
with  equal,  if  not  greater,  force  to  the  time 
at  which  such  a  person,  after  learning  of  tlie 
facts  upon  which  his  right  is  based,  will  be 
held  to  be  aware  of  their  legal  consequence, 
bis  right  to  rescind.  It  is  at  least  intimated 
In  Ruhl  V.  Mott,  120  Cal.  668,  679,  53  Pac. 
304,  and  Bannah  v.  Stelnman,  159  Cal.  142, 
153,  112  Pac.  1094,  that  the  rule  is  the  same 
In  regard  to  the  time  as  of  which  a  person 
seeking  rescission  will  be  charged  with 
knowledge  of  his  right  as  it  is  in  regard  to 
the  time  as  of  which  he  will  be  charged  with 
a  discovery  of  the  facts  which  give  him  the 
right,  and' the  reason  for  this  is  so  plain  tbat 
we  have  no  hesitation  in  declaring  it  to  be 
the  case. 

(S]  Applying  this  rule  to  the  present  case 
it  appears  that  the  defendant  admittedly 
learned  of  the  fraud  which  be  claims  was 
perpetrated  upon  him  by  April  1,  1918,  and 
knew  of  the  Injury  whidi  he  claims  resulted 
therefrom  by  September,  1913.  It  is  claimed, 
however,  that  be  did  not  actually  become 
aware  of  bis  legal  right  to  rescind  because 
of  the  fraud  until  September  1,  1915.  In 
the  absence  of  any  explanation  the  permit- 
ting of  this  lapse  of  time  before  learning  of 
his'  legal  rights  Is  wholly  unreasonaljle. 
Fraud  is  no  slight  matter.  'Where,  as  here, 
a  party  claims  to  have  been  defrauded  and 
to  have  been  injured  thereby  very  substan- 
tially any  reasonable  diligence  at  all  would 
require  of  him  that  he  proceed  promptly  to 
ascertain  what  his  rights  were.  When  he 
waits  2  years  after  learning  both  of  the  fraud 
and  of  his  injury  before  making  any  attempt 
to  do  this  there  are  but  two  conclusions 
which  can  be  drawn  from  his  delay  in  the 
absence  of  explanation.  Either  he  was  guilty 
of  a  complete  lack  of  diligence,  or  the  fraud 
and  injury  complained  of  were  not  important 
in  his  mind  and  were  not  in  fact  substantial. 

No  explanation  whatever  of  the  defend- 
ant's delay  is  attempted  in  the  cross-com- 
plaint, and  it  was  demurrable  for  that  rea- 
son. Nor  does  the  evidence  show  any  ex- 
planation, or  at  least  any  sufficient  explana- 
tion. It  may  be  that  upon  his  first  discov- 
ery of  the  fraud  in  the  spring  of  1913,  the 
defendant  was  Justified  in  not  seeking  to 
learn  what  bis  rights  were,  because  of  the 
statement  of  the  plaintiff  with  whom  he 
dealt  that  be  would  endeavor  to  get  Mrs. 
Kinney  out  by  the  end  of  the  year.  But  in 
the  fall  of  1913  this  plaintiff  told  the  defend- 
ant that  the  Kinney  lease  was  good,  and  that 
he  could  not  get  Mrs.  Kinney  out.  At  Just 
about  the  same  time  the  defendant's  negotia- 
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tlons  for  flnandns  failed,  so  that  he  then 
knew  both  of  the  fraud  and  the  supposed  in- 
Jury  done  him  by  It.  Then  certainly,  if  he 
were  to  act  with  reasonable  diligence,  he 
should  have  proceeded  to  ascertain  what  his 
rights  were  because  of  the  wrong  and  Injury 
done  him.  Instead  he  made  from  time  to 
time  requests  for  reduction  of  rent,  which  the 
plaintiff  with  whom  he  dealt  would  agree  to 
take  up  with  the  other  lessors  but  which 
were  never  agreed  to.  The  defendant's  own 
testimony  would  seem  to  make  it  pretty  plain 
that  a  reduction  was  asked  for  not  so  much 
as  a  matter  of  right  as  it  was  as  a  matter  of 
something  which  the  plaintiffs  should  allow  in 
fairness. '  But,  however  this  may  be,  the  only 
explanation  for  the  delay  of  2  years  is  these 
requests  from  time  to  time  for  a  reduction 
in  rent  and  the  statement  of  one  of  the  plain- 
tiffs that  he  would  endeavor  to  obtain  one  for 
the  defendant.  It  certainly  cannot  be  said 
that  such  conduct  for  such  a  length  of  time 
evidences  the  diligence  which  might  reason- 
ably be  expected  of  a  man  defrauded  and 
snbstantlally  injured. 

The  defendant  in  this  connection  relies  up- 
on the  authority  of  Hannah  v.  Stelnman,  159 
^1.  142,  112  Pac  1094.  There  the  plaintiff 
and  defendant  had  made  a  lease  in  mutual 
Ignorance  of  a  fact  which  rendered  the  lease 
practically  valueless  to  the  plaintiff,  the  les- 
see. The  plaintiff  discovered  the  mistake 
shortly  afterwards  in  July,  1906.  He  at  once 
protested  to  the  agents  of  the  defendant 
against  going  on  with  the  lease,  but  was  told 
the  defendant  was  East  and  would  shortly 
retujTi,  and  he  permitted  the  matter  to  re- 
main In  abeyance  until  the  defendant's  re- 
turn. The  defendant  did  not  return  until 
January,  when  the  plaintiff  Immediately  took 
the  matter  up  with  him,  negotiating  for  a 
new  lease  which  would  obviate  the  result  of 
the  mistake.  The  negotiations  lasted  for 
about  a  month,  the  plaintiff  asking  that  a 
new  lease  be  given  him  or  he  l>e  released. 
Upon  the  negotiations  coming  to  an  end  the 
plaintiff  immediately  consulted  a  lawyer,  was 
advised  of  his  right  to  rescind,  and  at  once 
gave  notice  of  rescission.  It  was  held  that 
upon  these  facts  a  want  of  diligence  on  the 
part  of  the  plaintiff  did  not  appear. 

Tliat  these  facts,  however,  differ  essential- 
ly from  those  of  the  case  at  bar  is  plain.  In 
both  cases  the  injured  party  was  justified  in 
first  endeavoring  by  negotiation  to  see  if  the 
matter  could  not  be  Satisfactorily  arranged 
before  Inquiring  as  to  his  legal  rights.  But 
in  the  one  case  he  took  up  and  pushed  the 
negotiations  with  diligence;  insisting  upon 
the  matter  being  arranged.  In  the  other 
case,  the  present  one,  he  was  satisfied  to  al- 
low the  matter  to  drift  for  2  years  upon  con- 
versations from  time  to  time  with  one  of  the 
lessors,  largely  of  a  casual  character,  in 
which  he  would  ask  for  a  reduction  of  rent, 
and  the  lessor  would  r^ly  that  he  would  en- 


deavor to  ge^  the  other  lessors  to  grant  a  re- 
duction, and  which  never  came  to  anything. 
Certainly,  reasonable  diligence  required  of 
bim,  the  defendant  here,  that  when  after  a 
reasonable  time  his  negotiations  with  the 
plaintiffs,  if  his  conversations  can  be  consid- 
ered as  really  amounting  to  negotiations,  re- 
sulted in  nothing,  he  should  have  acted  if  he 
had  been  really  defrauded  and  substantially 
injured.  This  he  did  not  do.  If  he  had  act- 
ed, the  first  step  he  would  naturally  have 
taken  would  have  been  to  ascertain  what  his 
legal  rights  were  and  what  redress  he  could 
obtain.  We  see  no  escape  from  the  conclu- 
sion that  the  defendant's  failure  to  learn  of 
his  right  to  rescind  long  before  he  did  was 
due  to  his  own  want  of  diligence.  This  being 
the  case,  his  right  to  rescind  was  lost. 

[7]  In  the  third  place,  the  defendant's 
right  to  rescind,  if  be  had  any,  was  lost  by 
his  dealings  with  the  property.  "^^  rule  is 
too  familiar  to  require  the  citation  of  author- 
ity that  if  a  person  entitled  to  rescind  goes 
on,  after  he  discovers  the  facts  which  give 
him  the  right  and  knows  that  be  has  the 
right,  to  deal  with  the  property  involved  as 
if  the  contract  or  transaction  were  still  in 
effect,  he  affirms  the  contract  or  transaction, 
and  his  right  to  rescind  it  is  gone.  That  is 
exactly  what  the  defendant  here  did.  We 
need  not  go  back  to  the  time  at  which  he 
should  have  known  of  his  right  to  rescind 
but  did  not.  It  is  necessary  to  consider  only 
what  he  did  after  he  filed  his  cross-com- 
plaint, when  he  was  fully  aware  of  his  rights 
and  was  afflrmatively  seeking  rescission. 
After  this  time  he  continued  through  the 
medium  of  his  wife  to  collect  the  rents  of 
the  property,  and  in  December,  1915  (the 
cross-complaint  was  filed  in  October,  191S), 
actually  made  a  lease  of  a  portion  of  the 
property  for  the  term  of  1  year,  commencing 
the  1st  of  the  following  January,  and  grant- 
ed an  extension  for  the  same  period  of  an- 
other lease  about  to  expire.  He  had  no 
right  to  make  either  the  new  lease  or  the  ex- 
tension of  the  existing  one,  except  under  and 
by  virtue  of  the  ground  lease  whidi  he  was 
seeking  to  rescind.  His  action  in  doing  so 
was  alone  an  unequivocal  affirmance  of  the 
latter,  and  as  such  destroyed  whatever  right 
of  rescission  he  might  previously  have  had. 

It  is  true  the  trial  court  finds  that  all  leases 
and  extensions  of  leases  made  by  the  defend- 
ant were  upon  condition  that  the  plalntllTs 
carry  out  what  Is  found  to  be  the  promise  of 
the  plaintiffs  that  they  would  secure  the  re- 
moval of  Mrs.  Kinney  or  reduce',  the  rent  un- 
der the  defendant's  lease.  In  thU  connection 
it  should  be  stated  that  no  snch  condition  was 
inserted  In  any  of  the  leases  or  extensions 
made  by  the  defendant.  What  Is  meant  by 
this  finding  is  that  the  defendant  Was  acting 
npon  a  condition  existing  In  bis  own  mind. 
But  even  so,  so  far  as  any  promise' to  remove 
Mrs.  Kinney  is  concerned,  the  finding  la  with- 
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out  support  except  u  to  tbe  flnt  convraMitlDn, 
or  convetsatloiu.  In  the  spring  of  1813  be- 
tween the  defendant  and  the  plalntUf  with 
whom  he  dealt  In  the  fall  of  that  year, 
this  plalntm  definitely  Informed  the  d^end- 
ant  that  he  oonid  not  get  Mn.  ^Inney  oat, 
and  thereafter  their  conversations  were  np<Mi 
that  basis,  and  were  conlined  to  a  discussion 
of  a  reduction  of  rental.  Furthermore,  the 
finding  must  be  confined  to  the  period  prior 
to  the  filing  of  the  cross-complaint  It  can 
have  no  application  to  anything  occurring 
subsequently,  since  at  that  time  the  plain- 
tiffs In  the  most  positive  way  possible,  by 
the  commencement  of  their  action,  had  al- 
ready Informed  the  defendant  that  they 
would  insist  on  the  rental  called  for  by  the 
lease  without  reduction.  The  defendant's  ac- 
ti<«i  thereafter  In  making  the  lease  and  ex- 
tension saoitloned  could  be  nothing  but  what 
we  have  termed  it,  an  nnequlvocal  afflnnance 
of  the  ground  lease. 
Judgment  reversed. 

We  concur:   SHAW,  J.;  L^WIjOB,  J. 


THOMPSON  et«.v.  MODERN  SCHOOL  OF 

BUSINESS  AND  CORRESPONDENCE. 

(L.  A.  5299.) 

(Snpreme  Court  of  California.    June  B,  1920.) 

1.  Isdgmsst  «=>735— Former  Judgment  sot  ad- 
Judleatlon  of  queetlos  not  Is  Issue. 

Former  default  Judgment  in  favor  of  cor- 
respoDdeoce  school  against  salesman  for  cours- 
es or  scholarships  cUimed  to  have  been  pur- 
chased by  him  was  not  adjudication  whether  or 
not  school  had  been  guilty  of  deceit  on  him 
and  his  wife,  now  suing  therefor;  such  anes- 
tion  not  being  in  issue. 

2.  Fraud  «=s3l— Rl|ht  to  rssoind  eostract  or 
perform  and  rsoover  damages. 

Where  one  is  induced  to  contract  by  de- 
ceit, he  may,  on  discovery,  repudiate  and 
rescind,  or  may  allow  contract  to  stand  and 
perform  his  part,  and  yet  recover  any  damages, 
except  so  far  as  Ids  own  performance  waives 
them. 

3.  Fraud   4t=»88( I)— Evidence    held   to    show 
frasdulsnt  sohsmo  of  •corrsspondenoe  school. 

In  an  action  for  damages  for  fraud  against 
a  school  by  one  induced  to  contract  with  it 
as  a  salesman  of  scholarships  and  by  his  wife, 
who  became  surety  for  him,  evidence  held  suf- 
ficient to  justify  &iding  school's  whole  scheme 
wss  founded  in  fraud  of  which  plaintiffs  were 
victims. 

4.  Frasd  «=96 1— Exemplary  damages  reoovsr- 


Under  Civ.  Code,  |f  1700,  8294,  a  scholar- 
ship salesman  for  a  school,  induced  to  enter 
its  employment  through  fraud,  and  his  wife, 
who  became  his  surety  likewise  under  fraudu- 


lent representations,  could  recover  actual  as 
well  as  exemplary  damages,  though  compensa- 
tion of  salesman  was  fixed  by  contract 

B.  Fraud  i»s>54— Evidenee  held  admlssHMe  t* 
skew  seisiitsr. 

In  an  action  for  fraud  against  a  school  by 
a  scholarship  salesman  and  his  wife,  ills  surety, 
evidence  of  other  persons  who  had  contracted 
with  the  school,  tending  to  show  its  business 
of  employing  salesmen  was  fraudulently  con- 
ducted, held  admissible  to  show  scienter  and 
to  lay  foundation  for  exemplary  damages. 

Department  1. 

Appeal  from  Superior  Court,  San  Diego 
County;   C.  N.  Andrews,  Judge. 

Action  by  William  L.  Thompson  and  Laura 
P.  Thompson,  his  wife,  against  the  Modern 
School  of  Busiuess  and  Correspondence. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.    Affirmed. 

Patterson  Sprlgg,  of  San  Diego^  for  ap- 
pellant. 

Hanlson  O.  Sloane,  of  San  Diego,  for  re- 
spondents. 

LAWLOR,  J.  This  la  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiffs,  William 
L.  Thompson,  and  his  wife,  Laura  P.  Thomp- 
son in  an  action  for  damages  based  on  fraud 
— ^for  actual  damages  to  plaintUt  William 
L.  Thompson  in  the  sum  of  $235,  for  "com- 
munity damage"  in  the  amount  of  $2,500, 
and  for  exemplary  damages  in  the  same  sum 
for  him  and  his  wife.  The  court  made  find- 
ings of  fact  and  conclusions  of  law,  and  en- 
tered Judgment'  for  actual  damages  to  Wil- 
liam L.  Thompson  in  the  amount  of  $230 
and  for  Joint  damages  in  the  sum  of  $460. 

The  defendant,  the  Modem  School  of  Busi- 
ness and  Correspondence,  Is  a  corporation 
organized  under  the  laws  of  this  state  and 
claiming  to  have  its  principal  place  of  busi- 
ness In  San  Francisco.  This  is  the  way  the 
organization  was  held  out  to  the  public:  It 
was  represented  In  an  "annual  catalogue"  that 
headquarters  were  maintained  In  a  preten- 
tious building  in  San  Francisco,  where  there 
was  a  "faculty,"  composed  of  thirteen  "heads 
of  departments."  Besides  this  "faculty," 
there  was  a  "superintendent  of  organizers," 
whose  business,  it  appears,  was  to  induce 
others  to  enter  the  school's  employ  as  "field 
organizers."  These  "field  organizers"  were 
designated  to  solicit  persons  to  become  "stu- 
dents" in  the  school  and  to  purchase  "courses 
of  Instruction";  the  instruction  to  be  given 
through  the  United  States  malls.  It  seems 
that,  according  to  the  scheme,  the  purchaser 
of  a  "course  of  instruction"  could  pay  in 
cash  or  In  monthly  installments,  and  was 
entitled  to  receive  from  the  school  "syllabi, 
summaries,  suggestive  outlines,  and  helps  in 
study,"  and  upon  the  successful  completion 
of  the  course  there  would  be  conferred  upon 
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tbe  "student"  a  'handsome  diploma."  It 
was  also  represented  in  the  catalo^e  that 
there  was  a  "regnlar  employment  deportment 
to  assist  graduates  of  the  school  in  secur- 
ing desirable  positions."  The  prices  charged 
for  the  "courses  of  instruction"  did  not  ap- 
pear in  the  catalogue. 

Thompson,  having  read  in  San  Diego  a 
newspaper  advertisement  of  the  school,  ad- 
dressed a  letter  to  the  headquarters,  ask- 
ing for  Information.  The  school  replied, 
under  date  of  June  3,  1915,  that  If  Thomp- 
son were  selected  he  would  be  engaged 
"on  a  guaranteed  'salary,  based  on  education 
and  previous  business  experience."  Thomp- 
son filled  out  and  forwarded  the  application 
blank  which  had  been  sent  to  him.  In  a  let- 
ter dated  June  8  the  school  informed  Thomp- 
son that  its  "superintendent  of  organizers," 
Mr.  Jose'ph  H.  Hill,  would  call  on  him  in 
San  Diego,  and  stating,  "We  are  authorizing 
him  to  engage  you  on  a  guaranteed  salary 
of  ?900  for  the  first  year."  In  the  inter- 
view that  followed  between  Hill  and  Thomp- 
son on  June  20  in  San  Diego,  HiU  told 
Thompson  that  he  would  be  required  to  make 
a  deposit  of  $10,  which  was,  according  to  the 
latter's  testimony,  "returnable  on  the  first 
sale."  Thompson  farther  stated  that  HIU 
told  him  that  this  deposit  was  "to  cover  the 
possible  chance  that  I  might  not  enter  on 
the  duties  after  he  had  spent  his  time  edu- 
cating me."  Thompson  was  also  required  to 
furnish  security — or,  as  Hill  put  it,  a  "credit 
blank"  or  "bonds" — for  the  faithful  account- 
ing of  any  collections  from  "students"  which 
be  might  make  on  behalf  of  the  school. 
Thompson  paid  the  $10  deposit  and  "gave  the 
name  of  my  wife,  Laura  P.  Thompson,  as 
my  security;"  Hill  outlined  to  Thompson 
the  duties  of  a  "field  organizer."  On  June 
21  Thompson  entered  into  a  written  contract 
of  employment  with  tbe  school,  through  HiU, 
under  the  terms  of  which  Thompson  agreed 
to  devote  bis  entire  time  to  the  work  of  "field 
organizer"  for  -a  period  of  one  year.  Tbe 
contract  was  admitted  in  evidence  and  the 
provision  for  compensation  was  as  follows: 

"(11)  If  after  this  contract  has  been  com- 
pleted by  the  said  party  of  the  firftt  part 
[Thompsonl  it  be  found  that  his  profits  on  en- 
roUments  secured  during  the  period  of  this 
contract,  as  shown  by  bis  own  daily  reports 
sent  to  said  school,  have  not  amounted  to  nine 
hundred  dollars  ($900.00)  then  said  second 
party  [school]  aerees  to  make  np  in  cash  such 
deficiency." 

On  the  same  day  Mrs.  Thompson  executed 
and  delivered  the  "credit  blank"  or  "bond" 
binding  herself  to  pay  to  the  school  at  San 
Francisco  such  amount  as  should  be  stipu- 
lated and  agreed  to  be  paid  by  her  husband 
"for  goods,  supplies,  stationery,  scholarships, 
and  certificates  of  membership  as  he  may 
have  ordered,  or  may  hereafter  order  from 
time  to  time,  not  exceeding  $250  In  any  one 


shipment."  Thompson' explained  that  be  had 
hl^  wife  do  this  upon  the  representatioo  of 
HUl  that  "it  is  simply  a  guaranty  that,  if 
you  coUect  moneys  for  tbe  company  and  you 
fail  to  return  them,  that  Mrs.  Thompson, 
or  whoever  signs  this  letter  of  credit,  will 
make  restitution."  Thompson  further  testi- 
fled: 

That  on  the  same  date  'Bill  presented  to  him 
an  "order  blank"  to  be  used  in  ordering  covrses 
from  the  school  and  "at  the  time  that  he  pro- 
duced this  *  *  *  he  bronsht  up  and  men- 
tioned tbe  samples,  •  •  •  and  he  then  pro- 
duced this  blank  with  two  courses,  tbe  Com- 
mercial Scholarship  and  tbe  CivU  Service  Schol- 
arship, on  it.  I  had,  of  course,  been  studying 
for  several  days  prior  to  this  under  Mr,  Hill, 

•  *  •  and  I  had  become  very  much  pleased 
with     their     automobile     engineering     coarse, 

•  •  •  and  I  told  Mt-.  HUl  that  I  thought  1 
ought  to  have  a  pomple  of  that  course  as  weU, 

•  •  •  and  so  he  said,  'AU  right,' we  wiU  in- 
clude that.'  And  that  auto  engineering  coarse 
was  then  added.  After  that  *  *  *  be  hand- 
ed this  order  over  to  me,  and  I  also  signed 
this."  , 

According  to  Thompson,  Hill  also  told  him 
that  these  scholarships  were  "to  be  used 
for  demonstrating  the  coarse.  ♦  •  *"  On 
cross-examination  he  testified  further  as  to 
this  conversation  with  HUl: 

"i  said,  *  *  *  •  These  scholarships  are  to 
be  paid  for,  whether  sold  or  not,'  and  be  said, 
'No;  that  is  referring  to  the  matter  of  ooUect- 
ing  the  money.' " 

It  is  alleged  in  the  complaint,  and  evldeDce 
was  admitted  in  sapport  of  the  allegation,  that 
the  "order  blank"  was  changed  after  Thomp- 
son had  signed  and  delivered  it  to  HUl.  As 
introduced  in  evidence  there  appear  thereon, 
opposite  the  designations  "Commercial  Schol- 
arships," "ClvU  Service  Scholarships,"  and 
"Auto  Eng.  Scholarships,"  the  amounts  "$27.- 
00,"  "$23.00,"  and  "$31.00,"  respectively; 
the  sum  "$81.00"  appears  as  the  total 
"amount" ;  opposite  the  words  "Total  amount 
which  I  am  to  pay  for  above  order"  is  the 
sum  "$81" ;  opposite  the  words  "Total  cred- 
its due  me"  the  sum  "$10.00"  (being  appar- 
ently tbe  deposit  made  by  Thompson) ;  and 
opi)08lte  the  words  "Balance  to  be  charged 
to  my  account"  the  amount  "$71.00."  Thomp- 
son's testimony  in  respect  to  this  instrument 
was:  "There  were  no  figures  on  the  paper 
at  the  time  I  signed  it." 

Hill  did  not  appear  at  the  trial,  but  in 
his  deposition  he  testified  that  the  "order 
blank"  was  entirely  filled  out,  including  the 
figures  for  the  prices  of  supplies  ordered, 
before  Thompson  signed  it;  that  be  never 
told  Thompson,  or  gave  him  to  understand, 
that  the  scholarships  were  for  demonstrating, 
or  were  not  to  be  paid  for ;  that  "the  prices 
Inserted  In  the  order  blank  were  written 
therein  with  the  full  knowledge  and  consent 
of  the  said  W.  h.  Thompson" ;   and  that  he 
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made  no  change  xnt  altet&don  in  tile  flgnres 
or  prices  In  tbe  "order  blank"  after  Thomp- 
BQH  had  signed  It. 

According  to  the  evidence,  the  "Courses" 
or  "scholarships"  were  all  delivered  to  and 
accepted  by  Thompson,  who  testified  that 
subsequently  he  worked  faithfully  for  a  peri- 
od of  80  days  trying  to  sell  the  "scholar^ 
ships,"  bnt  that  be  was  nnable  to  make  a 
sale,  and  he  estimated  that  additional  ex- 
pendltDFes  incurred  necessarily  in  the  course 
of  the  canvass  amounted  to  $2S,50.  About 
September  21, 1915,  he  returned  to  the  school 
tbe  three  courses  which  he  had  received. 
The  school  refused  to  accept  then,  and  de- 
manded that  he  pay  the  balance  of  $71, 
which,  with  the  deposit  of  $10,  made  the 
total  of  $81.  On  Septetaiber  29  Thompson 
wrote  to  the  school,  decllBing  to  pay  for  the 
courses  and  claiming  that  he  was  not  aware 
that  they  were  "unretumable."  After  stMse 
correspondence  suit  was  commenced  against 
the  plaintiffs  by  one  A.  S.  Cotm,  assignee 
of  the  school,  in  the  justice's  court  at  the 
city  and  count?  of  San  Francisco,  on  Feb- 
ruary 24,  1916,  to  recover  tbe  balance  of 
$71.  The  plaintiffs  herein  were  defendants 
in  that  action,  and  Judgment  was  entered 
against  them  by  default  It  was  after  the 
filing  of  the  suit  in  the  Justice's  court  that 
the  plalntifEs  Instituted  this  suit,  alleging  that 
tbe  understanding  between  Thompson  and 
Hill  was  that  the  scholarships  were  not  to  be 
paid  for  by  him,  but  by  the  "students"  wlu> 
should  buy  them,  and  diarglng. fraud  In. the 
Insertion  in  the  "order  blank"  of  the  figures 
for  the  price  of  each  course  or  scholarship 
after  Thompson's  signature  had  been  affixed 
thereto. 

[1]  1.  The  first  ground  urged  for  a  reversal 
of  ttie  Judgment  is  stated  in  appellant's  brief 
as  follows: 

"That  plaictilTB  amended  and  sapplemental 
complaint  admits  the  adjudication  in  tlie  jus- 
tice's court  in  ^an  Francisco  of  all  of  tbe  sub- 
ject-matter herein  pleaded,  and  by  reason  there- 
of this  action  is  res  judicata.  •  •  •  The  de- 
fendants there  and  plaintiffs  here  had  their 
remedy  by  counterclaim  or  any  other  defense. 
•    •    • '» 

•  The  allegation  of  the  complaint  upon  which 
appellant  bases  this  statement  is  as  follows: 

"That  thereafter,  and  on  or  about  tbe  24tli 
day  of  February,  1916,  defendant  transferred 
and  assigned  the  said  instruments  and  purport- 
ed right  of  action  thereon  •  •  *  to  one  A. 
S.  Cohn.  •  •  •  That  thereafter  A.  8.  Cohn 
did  file  an  action  in  the  justice's  court  of  the 
city  and  ooonty  of  San  Francisco,  Cal.,  against 
these  plaintiffs,  •  *  •  and  that  the  same 
was  founded  upon  tbe  instruments  in  writing 
secured  from  these  plaintiffs,  namely,  the  letter 
of  credit  or  credit  blank  and  the  order  blank 
above  referred  to,  but  that  ttie  same  did  not 
present  for  adjudication  the  contract  of  em- 
ployment secured  from  these  plaintiffs.  •  •  • 
That  thereafter  A.  S.  Oobn  on  the  26tb  day  of 


May,  1916,  secnred  a  judgment  valid  upon  its 
face." 

The  answer  to  this  contention  is  that  the 
former  judgment  is  not  an  adjudication  of 
the  quesUan  whether  or  not  the  defendant 
is  guilty  of  deceit.  Tbe  question  was  not  put 
in  issue  In  that  action. 

[2]  Where  one  is  Induced  by  deceit  to  make 
a  contract,  he  has  a  choice  of  remedies: 
(1)  He  may,  upon  discovery  of  the  deceit, 
repudiate  and  rescind  the  contract ; .  or  (2) 
ho  may  allow  the  contract  to  stand  and  ppr- 
form  his  part  thereof,  and  may,  notwith- 
standing such  perfbrmance,  recover  of  the 
other  party  any  damages  he  may  have  suf- 
fered by  reason  of  the  deceit,  except  in  so  far 
as  his  own  performance  may  operate  as  a 
waiver  of  damage.  Hence  It  follows  that  a 
Judgment  against  him,  glv«n  upon  bis  de- 
fault, in  an  action  brought  by  the  other  party 
.to  enforce  the  contract,  does  not  preclude 
him  from  recovering  damages  for  the  de<^it. 
'    2.  Appellant's  second  contention  is  that — 

"There  was  no  avidence  of  a  conspiracy  or 
scheme  to  extort  money  from  plaintiffs  by  de^ 
feadant.  #  *  *  Tk«  theory  of  plaintiffs' 
claim  of  damage*  seems  to  he  that  appellant, 
together  with  ita  agent,'  Hill,  conceived  a  plot 
to  entice  plaintiff  •  •  *  into  its  employ- 
ment; that  the  signing  of  the  'agreement,  or- 
der blank,  and  credit  blank,'  required  of  re>- 
spondents,  was  a  part  of  tbe  conspiracy." 

In  this  connection  it  Is  claimed  that  finding 
in  is  not  supported  by  the  evidence.  That 
finding  reads  as  follows: 

"That  between  the  30th  day  of  May,  1915, 
and  the  2lBt  day  of  June,  1915,  at  San  Diego, 
Cal.,  Jos.  H.  Hill  as  agent  of  said  defendant 
solicited  plaintiff  William  L.  Thompson'  to  en- 
ter into  its  employ  as  a  field  organiser  in  the 
county  of  San  Diego,  state  of  California.  -  That 
in  order  to  secure  the  consent  of  said  plaintiC 
to  such  employment  defendant  made  promisrsi 
of  payment  to  said  plaintiff,  and  made  promises 
for  the  furnishing  of  certain  supplies  and  sam- 
ples and  report  blanks,  which  promises  were 
and*  each  of  them  was  made  by  the  said  de- 
fendant without  any  intention  of  performing  the 
same  and  with  the  intent  to  deceive  tbe  said 
plaintiff  and  to  induce  Iilm  to  enter  the  em- 
ploy of  defendant  That,  except  for  the  fraud- 
ulent statements  and.  promises  of  said  defend- 
ant, plaintiff  would  not  have  entered  the  em- 
ploy of  said  defendant  and  would  not  have  ren- 
dered the  services  or  delivered  the  instruments 
or  paid  the  moneys  hereinafter  set 'out." 

The  court  further  characterized  in  finding 
,XI  the  actions  of  the  defendant  and  Its 
agent.  Hill: 

"That  all  of  the  dealings  of  defendant  'with 
said  plaintiffs  and  each  of  them,  and  all  the 
promises,  representations,  and  demands  made 
upon  them  and  each  of  them,  were  with  the 
premeditated  purpose  of  defrauding  each  of 
said  plaintiffs  and  of  extorting  money  from 
each  of  them.  That  in  all  of  such  dealings, 
representations,  and  demands  said  defendant 
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was  and  la  gaOty  of  oppresdon,  fraud,  and 
malice,  and  that  each  of  the  said  plaintiffs 
suffered  actual  damage  thereby.  That  the  said 
dealings  were  followed  by  said  defendant  in 
a  course  of  conduct  generally  and  usually  prac- 
ticed by  said  defendant  upon  such  persons  as 
it  succeeds  in  inducing  to  enter  its  employ 
and  were  in  accordance  with  a  premeditated 
purpose  to  defraud  these  plaintiffs.  That  such 
of  the  acts  hereinbefore  set  out  as  were  per- 
formed by  defendant  through  its  agents  were 
performed  within  the  scope  of  such  agents' 
actual  authority,  and  were  performed  with  the 
knowledge  and  consent  of  said  defendant,  and 
that  said  defendant  thereafter  accepted  the 
fruits  thereof  with  full  knowledge  of  ail  the 
attending  circumstances." 

Tbe  CiTll  Code  provides. 

"See.  1709.  One  who  willfully  deceives  an- 
other with  intent  to  induce  him  to  alter  his 
position  to  his  injury  or  risk,  is  liable  for  any 
damage  which  he  thereby  suffers. 

"Sec.  1710.  A  deceit,  within  the  meaning  of 
the  last  section,  is:  *  *  *  4.  A  promise 
made  without  any  intention  of  performing  it." 

"Sec.  1674.  Actual  fraud  is  always  a  ques- 
tion of  fact." 

"Sec.  1572.  Actual  fraud,  within  the  meaning 
of  this  chapter,  consists  in  any  of  the  follow- 
ing acts,  committed  by  a  party  to  the  con- 
tract, or  with  his  connivance,  with  intent  to 
deceive  another  party  thereto,  or  to  induce  him 
to  enter  into  the  contract:  •  •  •  4.  A  prom- 
ise made  without  any  intention  of  perform- 
ing it" 

Does  the  evidence  support  tbe  finding^? 
There  is  the  testimony  of  Thompson  to  the 
effect  that,  according  to  the  representations 
of  Hill,  the  "students" — and  not  Thompson — 
would  be  responsible  for  payment  of  the 
scholarships,  and  that  no  figures  appeared 
in  the  "order  blank"  when  Thompson  signed 
it;  in  other  words,  that  the  "order  blank" 
bad  been  altered  without  the  knowledge  or 
consent  of  the  plaintiff.  It  is  clear,  from 
the  evidence  already  referred  to,  that  the 
findings  rest  on  the  conclusion  that  the  entire 
scheme,  both  in  its  conception  and  operation, 
was  fraudulent  It  is  to  be  observed  that  the 
questions  of  fact  whether  the  deposit  of  $10 
was  "returnable  on  the  first  sale,"  whether  the 
"credit  blank"  or  "bond"  was  a  guaranty  of 
•the  faithful  remittance  of  collections  from 
the  "students"  or  was  merely  designed  fur- 
ther to  delude  the  prospective  victims  into 
the  belief  that  the  transaction  was  bona  fide 
and  regular,  whether  Hill  represented  to 
Thompson  that  the  "scholarships"  were  to 
be  paid  for  by  Thompson  or  by  the  "stu- 
dents," whether  the  "order  blank"  was  filled 
out  when  Thompson  signed  it  or  afterwards, 
and  whether  any  "courses"  ordered  were  re- 
turnable if  they  remained  unsold,  are  all 
involved  In  conflict. 

We  must  therefore  assume  that  the  court 
resolved  the  conflict  on  tne  side  of  tbe  plain- 
tiffs. And,  in  addition  to  the  testimony  al- 
ready described,  Paul  B.  Sloane  and  V.  £. 


Standard  testified  tliat  aboat  the  same  time 
they  had  dealings  of  a  sbnilar  natare  with 
the  school  through  HIIL  Tbere  is  a  striking 
similarity  between  their  testimony  and  tliAt 
of  Thompson  as  to  the  representations  npoD 
which  they  were  induced  to  eater  into  a  con- 
tract, to  famish  a  "credit  blank"  or  "bond," 
and  to  sign  an  "order  blank."  Sach  of  them 
also  testified  that  tbe  "order  blank"  which 
he  had  signed  was  subsequently  filled  in  with- 
out his  knowledge  or  consent  as  was  claimed 
in  the  case  of  plaintiff.  The  Sloane  "order 
blank"  was  admitted  in  evidence.  This  show- 
ed that  the  figures  (vposlte  the  scholarships 
were  written  in  an  ink  of  a' different  eaior 
from  that  used  in  writing  the  scholarships 
and  in  the  signature  of  Sloane.  It  is  sig- 
nificant that,  according  to  the  "credit  blank," 
the  payments  were  to  be  made  in  San  Fran- 
cisco, Instead  of  Saa  Diego,  where  Thompson 
resided. 

[3]  The  court,  too,  may  have  inferred  fraad 
from  tbe  fact  that  on  the  face  of  the  catalogue 
appears  the  cut  of  a  prominent  boslness 
building  in  San  Francisco  under  which  cnt 
Is  printed,  "Home  of  the  Modem  School  of 
Business  and  Correspondence,  San  EVandsco, 
Califorala,  U.  S.  A.,"  in  order.  It  would 
seem,  to  g^ve  the  impression  that  the  school 
occupied  the  entire  stracture.  Manifestly, 
from  all  the. evidence,  the  court  could  infer — 
and  no  doubt  it  did— that  the  whole  scheme 
was  fonnded  In  fraud,  of  which  the  plaintiffs 
were  made  victims. 

[4]  3.  Appellant's  third  point  Is  that  "there 
was  no  evidence  of  damages,  either  actual 
or  exemplary,  from  which  plaintiffs  suffered 
by  any  acts  of  defendant,"  for  the  reason 
that  the  compensation  to  be  paid  to  Thompson 
was  fixed  by  contract  This  is  not  an  action 
on  contract,  but  one  for  damages  arising 
through  fraud.  We  have  already  quoted  sec- 
tion 1709  of  the  Civil  Code.  And  section 
3294  of  the  same  Code  provides: 

"In  an  action  for  the  breach  of  an  obliga- 
tion not  arising  from  contract  where  the  de- 
fendant has  been  guilty  of  oppression,  fraud, 
or  malice,  express  or  implied,  the  plaintiff,  in 
addition  to  the  actual  damages,  may  recover 
damages  for  the  sake  of  example  and  by  way 
of  punishing  the  defendant" 

[f]  4.  The  fourth  contention  of  appellant 
is  that  "the  court  erred  in  admitting  the  testi- 
mony of  Paul  K  Sloane  and  V.  E.  Standard," 
already  referred  to.  This  testimony  of  in- 
dependent acts  was  clearly  responsive  to 
the  issue  of  fraud,  first  to  Show  scienter; 
and,  second,  to  lay  a  foundatlMi  for-  ex- 
emplary damages.  Komblum  v.  Arthurs,  164 
Cal.  246,  97  Pac.  420;  Bone  v.  Hayes,  164 
Cal.  759,  99  Pac.  172. 

6.  This  contention  Is  disposed  of  In  the 
discussion  of  appellant's  second  point  as  to 
the  sufficiency  of  the  evidence. 

0.  Appellant's  sixth  claim  of  etrot  is: 
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**niat  «•  to  finding  No.  6  then  wms  no  «ti> 
dence  to  sapport  that  portion  of  aald  finding 
as  follows:  'Said  defendant  agreed  to  pay  to 
plaintiff  for  such  services  the  sum  of  $900, 
and  to  supply  blm  with  certain  supplies,  sam- 
ples and  report  blanks."* 

Thia  point  does  not  call  for  discussion,  for 
the  reason  that  the  eleventh  clause  of  the 
contract,  .which  we  have  already  quoted,  and 
the  evidence  In  reference  thereto,  would  alone 
soBPort  the  finding. 

Jadgmoit  affirmed. 

We  concur:  OLNET,  J.;  SHAW,  J. 


D0WNIN6  V, 


CUTTING   PACKING 
(8.  F.  8767.) 


CO. 


(Supreme  Court  of  California.    June  4,  1020. 
Rehearing  Denied  July  1,  1920.) 

1.  C«atraots  «=93 1  a— Forfeiture  should  ba  re- 
straiaed  to  techaleal  limits. 

Where  the  right  to  a  forfeiture  is  created 
by  contract  or  by  law,  it  has  always  been  con- 
sidered it  should  be  restrained  to  the  most 
technical  limits  of  the  terms  and  conditions  on 
which  the  right  is  to  be  exercised. 

2.  LuMor*  aad  taaant  «s»94(l)  —  Notioa  ta 
quit  held  aot  $tt  tormlnata  tonanoy  for  years, 
and  guarantor  may  still  be  held  liable. 

Where  plaintiff  deposited  a  large  sum  of 
money  to  guarantee  payment  of  rent  by  a  ten- 
ant for  years,  and  on  default  in  payment  of 
rent  the  landlord,  pursuant  to  Code  Civ.  FroC. 
{  1161,  -subd.  2,  served  notice  to  quit  or  pay 
rent,  the  mere  service  of  notice  did  not  of  itself 
terminate  the  tenancy,  for,  as  shown  by  the 
following  subdivision,  the  purpose  of  such  no- 
tice is  a  forfeiture  of  the  lease;  hence,  where 
the  tenant  failed  to  vacate  the  premises,  and 
the  landlord,  waiving  the  notice  despite  plain- 
tiff's protest,  etc.,  collected  the  rent  out  of 
the  deposit,  plaintiff  cannot  recover  the  amount, 
on  tki  theory  a  new  tenancy  was  created  by 
acts  of  the  parties,  for  which  he  was  not  a 
guarantor. 

In  Bank. 

Appeal  from  Siverlor  Cotiit,  City  and 
County  of  San  Francisco;  Geo.  B.  Crothers, 
Judge. 

Action  by  George  Downing  against  the 
Cutting  Packing  Company.  Prom  a  Judgment 
for  plaintiff,  defendant  ai^eals.     Reversed. 

Lloyd  Baldwin  and  John  F.  Cassell,  both  of 
San  Francisco,  for  appellant 

Houghton  &  Houghton  and  Edward  T. 
Hougbtctt,  all  of  San  Francisco,  for  respond- 
ent 

SHAW,  J.  The  appeal  is  from  the  judg- 
ment.  The  material  facts  are  as  follows: 

On  October  81,  1014,  Thomas  W.  Butcher 
leased  to  Ibos  and  Roche  certain  premises  at 


the  corner  of  Jackson  and  Drumm  sheets  in 
San '  Francisco,  for  the  term  of  five  years, 
beginning  December  1,  1014.  The  rental, 
after  the  first  three  months,  was  $500  a 
month,  payable  on  the  Ist  day  of  each  month, 
in  advance.  Thereafter  in  August,  1915, 
Butcher  sold  the  premises  to  the  Cutting 
Packing  Company,  subject  to  the  lease.  As  a 
part  of  the  consideration  of  this  sale,  the 
plaintiff.  Downing,  executed  an  agreement 
with  the  defendant  in  pursuance  whereof  the 
plaintiff  dH>oslted  in  the  American  National 
Bank  the  sum  of  $6,000,  to  be  held  by  said 
bank  for  the  purpose  of  securing  the  payment 
of  the  rents  falling  doe  thereafter  from  Ibos 
and  Roche  under  said  lease.  The  agreement 
provided  that  if  Ibos  and  Roche  should  make 
default  in  the  payment  of  any  monthly  install- 
mentaof  rent  then  "as  often  as  payment  of 
said  installments  of  rent  shall  become  in  de- 
fanit  the  said  American  National  Bank  of  San 
Francisco,  upon  the  written  demand  of  [Cut- 
ting Packing  Company]  shall  pay  to  the  said 
[Cutting  Packing  Company],  out  of  the  said 
moneys  so  deposited  with  it  the  amount  of 
the  installment  or  installments  of  the  rent  so 
la  default  until  the  whole  of  said  sum  of 
$6,000  is  exhausted,"  and  the  said  bank  was 
thereby  authorised  and  directed,  upon  re- 
ceiving written  notice  that  an  installment 
of  rent  was  due  and  unpaid,  to  pay  to 
tlie  Cutting  Packing  Comiiany,  out  of  said 
moneys,  the  installment  so  In  default.. 

The  Installments  falling  due  for  October, 
November,  and  December,  1016,  and  January, 
1016,  were  not  paid  by  Ibos  and  Roche,  but 
were  paid  by  the  said  bank  out  of  the  fund 
d^HMited  by  Downing,  as  provided  in  said 
agreem^t  Because  of  this  failure  of  Ibos 
and  Roche,  Downing  became  interested  in  ob- 
taining a  new  tenant,  and  began  negotiations 
with  the  Cutting  Packing  Company  to  that 
end.  In  pursuance  of  these  negotiations. 
Downing  procured  one  Webster  as  a  prospec- 
tive tenant,  and  an  agreement  in  writing  was 
proposed  by  the  Cutting  Packing  Company  to 
Webster,  under  which  a  lease  of  the  premises 
was  to  be  given  to  Webster  as  soon  as  the 
Cutting  Packing  Company  could  obtain  pos- 
session thereof,  either  by  the  surrender  of 
Ibos  and  Roche,  or  by  proceedings  to  oust 
them  under  unlawful  detainer  proceedings. 
Webster  propocsed  conditions  to  which  the 
company  would  not  agree  and  the  negotia- 
tions ceased.  The  proposal,  the  counter  pro- 
posal, and  the  rejection  thereof  all  occurred 
on  February  1,  1016. 

Expecting  that  such  agreement  would  be 
made,  a  notice  from  the  company  to  Ibos  and 
Roche  to  pay  the  rent  or  quit  the  premises 
was  prepared  by  the  attorney  for  the  company 
for  service.  This  notice  was  In  the  form  re- 
quired by  subdivision  2  of  section  1161  of  the 
Code  of  Civil  Procedure.  It  required  Ibos  and 
Roche  to  pay  to  the  Cutting  Packing  Com- 
pany, within  3  days  after  the  service  of  the 
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notice,  tbe  snni  of  $600,  due  as  rent  for  the 
month  of  January,  1016,  or  to  deliver  the  pos- 
session of  the  premises  to  said  company,  and 
stated  that,  unless  they  so  paid  said  rent  or 
delivered  the  possession,  legal  proceedings 
against  them  would  be  instituted  for  the  re- 
covery of  possession.  This  notice  was  deliver- 
ed by  the  attorney  of  the  company  on  Febrn- 
ary  1  to  a  clerlt  in  his  office  for  service,  and  It 
was  served  on  Ibos  and  Kocbe  on  February 
2, 1016.  The  date  for  the  payment  of  the  rent 
therein  demanded  expired  on  February  5, 1916. 
The  Cutting  Packing  Company  then  decided 
to  abandon  the  proceedings  for  restitution  of 
the  premises,  and  on  February  4  it  demanded 
of  the  said  banli  the  payment  of  $500,  due  for 
rent  for  January,  and  also  the  $500  which 
became  due  on  Febrnary  1,  for  the  rent  of  that 
month,  and  In  pursuance  of  said  agreement, 
authorizing  and  directing  said  bank  on  such 
demand  to  pay  said  rents,  the  said  sum  of 
$1,000  was  paid  by  It  to  the  Cutting  Packing 
Company  on  February  4.  It  does  not  appear 
that  Ibos  and  Roche  were  aware  of  this  pay- 
ment, or  consented  thereto;  but  they  continu- 
ed in  possession  of  the  premises.  On  Febru- 
ary 5  Downing  demanded  of  Cutting  Packing 
Company  that  it  immediately  proceed  to  oust 
Ibos  and  Roche  by  unlawful  detainer  proceed- 
ings he  made  similar  demands  on  February 
26, 1916,  and  March  1, 1916.  The  company  did 
not  comply  with  these  demands,  but  suffered 
the  tenants  to  remain  in  possession,  and  de- 
manded and  received  from  the  bank  the  rent 
for  the  months  of  March,  April,  May,  and 
Jane,  amounting' to  $2,000,  out  of  the  fund  so 
deposited  by  Downing  as  aforesaid,  notwith- 
standing the  continued  objections  of  Downing 
to  Its  so  doing.  This  action  is  for  the  recovery 
by  plaintlft  of  the  said  sum  of  $2,000. 

The  case  presents  the  question  whether  or 
not,  after  having  given  the  notice  of  February 
2,  1016,  to  pay  rent  or  quit,  the  Cutting  Pack- 
ing Company  had  the  lawful  right  to  abandon 
further  proceedings  under  said  notice  and 
collect  the  rents  for  subsequent  months  from 
the  fund  deposited  by  Downing  as  security 
therefor,  notwithstanding  the  protest  of 
Downing  against  Its  so  doing.  The  respond- 
ent contends  that  the  company  could  not  with- 
draw or  waive  the  notice  to  pay  rent  or  aban- 
don the  proceeding  to  recover  possession,  and 
hold  Downing  liable  as  surety,  without  his 
consent.    He  states  his  position  as  follows: 

"Wliere  a  valid  notice  to  qtiit  la  given  by  a 
landlord  to  bis  tenant,  the  effect  of  such  notice 
is  to  terminate  the  relation  of  landlord  and 
tenant  between  the  parties  as  of  the  date  lim- 
ited in  the  notice;  that  a  notice  to  quit  is  a 
notice  that  cannot  be  withdrawn  or  done  away 
with,  at  the  option  of  the  party  giving  it,  and 
without  the  consent  of  t>oth  landlord  and  ten- 
ant, and,  even  If  so  withdrawn,  a  new  tenancy 
is  thereby  created;  consequently  a  guarantor 
of  the  rent  under  the  original  tenancy  is  not 
liable  for  rent  which  becomes  due  after  the 
tiqie  the  notice  would  have  expired  or  actually 
did  ezpixe." 


The  appellant  calls  attention  to  the  tact  that 
there  are  two  classes  of  notices  to  quit: 
First  Where  the  tenancy  Is  from  year  to 
year,  from  month  to  month,  or  at  will,  or 
where  a  clause  in  the  lease  provides  for  a 
termination  by  notice.  Code  Civ.  Proc.  {  1161, 
subd.  1.  Second.  Where  the  law  allows  the 
landlord  to  terminate  the  lease,  because  of 
some  default  by  the  tenant  in  the  performance 
of  Its  conditions  or  covenants,  by  giving  a 
notice  to  the  tenant  to  perform  within  a  speci- 
fied time  or  deliver  the  possession. .  Id.  subds. 
2  and  3.  Its  claim  is  that  the  authorities 
relied  on  by  the  respondent  relate  exclusively 
to  notices  of  the  first  class,  that  a  different 
rule  is  applied  in  those  of  the  second  class, 
that  in  such  cases  there  is  a  forfeiture  o'f  the 
remalndeB  of  the  estate,  which  forfeiture 
occurs  only  when  a  second  'condition  or  act 
has  supervened  in  connection  with  the  notice, 
and  that  such  a  notice  may  be  withdrawn,  and 
the  proceeding .  for  forfeiture  abandoned  by 
the  party  giving  the  notice,  without  the  act  or 
consent  of  the  party  to  whom  it  is  given,  pro- 
vided the  withdrawal  occurs  before  the  expira- 
tion of  the  time  therein  fixed  for  the  forfeiture. 
His  theory  is  that,  when  a  notice  to  pay  rent 
within  three  days  or  quit,  as  provided  by  sec- 
tion 1161,  is  served,  no  change  in  the  legal 
relations  between  the  parties  takes  place  at 
that  time  or  during  that  period,  that  the  ten- 
ant may  pay  the  rent  within  the  time,  in 
which  case  the  lease  continues  in  force  un- 
changed, or  he  may  allow  the  rent  to  remain 
unpaid  and  thus  terminate  the  lease  at  the  end 
of  the  3-day  period ;  but  that  if,  .while  the 
time  is  running,  the  landlord  elects  to  recall 
or  waive  the  notice  and  abandon  the  proceed- 
ing for  a  forfeiture,  he  may  do  so,  and  the 
lease  will  continue  In  force  thereafter. 

[1,2]  The  language  of  the  section  shows 
that  the  appellant's  theory  is  correct.  Subdi- 
vision 1  applies  only  to  cases  where  the  tenant 
holds  over  "after  the  expiration  of  the  terra 
for  which  it  Is  let  to  him"  And  to  tenancies  at 
will  which  have  been  ended  by  a  80  days' 
notice.  Civ.  Code,  i  789.  This  would,  of 
course,  Include  all  tenancies  of  the  first  class 
alMve  described.  The  provisions  governing 
notices  of  the  second  class  are  set  forth  In 
subdivisions  2  and  3.  Notices  to  pay  rent  or 
quit  are  provided  for  In  subdivision  2  and  by 
a  part  of  subdivision  3  referring  thereto. 
They  are  as  follows: 

"2.  When  be  continues  in  possession  •  •  • 
without  the  permission  of  his  landlord,  or  the 
successor  in  estate  of  his  landlord,  if  any 
there  be,  after  default  in  the  payment  of  rent, 
pursuant  to  the  lease  or  agreement  under 
which  the  property  is  h^,  and  three  days' 
notice,  in  writing,  requiring  its  payment,  stat- 
ing the  amount  which  is  due,  or  posaession  of 
the  property,  shall  have  been  served  upon  him 
and  if  there  ia  a  subtenant  in  actual  occupa- 
tion of  the  premises,  also  upon  such  subten- 
ant" 

"3.  •  •  •  Within  three  days  after  the 
service  of  8u<^  notice,  the  tenant,  or  any  sub- 
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tenant  in  actnal  .occapation  of  the  premises,  or 
any  mortgagee  of  the  term,  or  other  person  in- 
terested in  its  continuance  ma;  perform  the 
conditions  or  covenants  of  the  lease  or  pay 
the  stipulated  rent,  as  the  case  may  be,  and 
thereby  save  the  lease  from  forfeiture." 

The  language  of  the  last  clause  of  aulkll- 
vislon  3,  above  quoted,  shows  that  the  object 
to  be  attained  by  a  notice  under  subdivisions  2 
and  3  is  a  forfeiture  of  the  lease.  If  the  ton- 
ant,  or  other  person  Interested,  shall  "(kay  the 
stipulated  rent,"  he  may  "thereby  save  the 
lease  from  forfeiture."  The  lease  in  such 
cases  is  not  terminated  by  the  expiration  of 
tbc  term  fixed  therein,  or  by.  any  proTision 
tlierein  for  a  termination  by  the  parties,  but 
solely  becaiisie  of  the  defb'nit  in  the  payment 
of  rent,  the  subsequent  notice,  the  lapse  of  3 
days,  and  the  ensuing  forfeiture.  The  estatv- 
lisbcd  rule  is  that,  where  the  right  to  a  forfei- 
ture is  created  by  contract  or  by  law,  "it  tias 
always  been  considered  that  It  was  necessary 
to  restrain  it  to  the  most  technical  limits  of 
the  terms  and  conditions  upon  which  the  right 
Is  to  be  exercised."  Jameson  v.  Chanslor-Can- 
fleld.  etc.,  Co.,  1T6  Cal.  11,  167  Pac.  369; 
Randol  T.  Scott,  110  Cal.  586,  42  Pac.  976. 
Under  this  rule  It  -must  l>e  admitted  tbat  the 
forfeiture  does  not  occur  until  the  last  of  the 
acts  which  are  to  create  it  has  occurred.  It 
therefore  does  not  take  place  until  there  has 
been  a  failure  t6  pay  the  rent  during  the  3 
days  allowed  by  the  statute.  It  follows,  also, 
that  if  the  lease  Is  not  terminated  by  such  for- 
feiture it  remains  in  force  for  the  remainder 
of  the  term,  or  ontil  it  is  ended  in  some 
manner  by  some  subsequent  act  or  agreement. 
The  respondent  concedes  that  if  Ibos  and 
Roche  had  paid  the  rent  themselves  at  any 
time  within  tlie  3  days  following  the  service 
of  the  notice  the  lease  would  have  remained 
in  force  to  the  same  extent  as  if  no  notice  had 
been  given.  The  landlord  could  not  have  ac- 
cepted the  rent  during  that  period  and  at  the 
same  time  have  claimed  that  the  notice  Itself 
forfeited  the  estate  and  terminated  the  lease. 
Since  forfeitures  are  not  favored  in  law,  the 
consequence  of  these  principles  would  be  that 
if  the  rent  was  paid  in  any  manner  or  from 
any  security  provided  therefor  by  Ibos  and 
Roche,  or  by  any  other  person  for  their  bene- 
fit, during  the  three  days,  the  forfeiture  is 
thereby  waived  and  the  lease  will  remain  in 
force. 

The  respondent  claims  that  this  result  Is 
avoided  by  reason  of  the  fact  that  the  deposit 
in  the  bank  was  not  made  by  Ibos  and  Itoche, 
nor  at  their  instance,  so  far  as  appears,  but 
was  made  by  Downing  at  the  time  of  the  sale 
from  Butcher  to  the  Cutting  Packing  Com- 
pany, atd  apparently  for  some  purpose  in  the 
interest  of  Butcher  or  Downing.  If  it  was 
done  for  this  purpose,  the  fact  is  not  fully 
disclosed  by  the  record.  But  we  regard  the 
point  as  immaterial,  for  whatever  the  motive 
or  inducement  to  Downing  or  Butcher  may 
have  been,  the  result  was  that  the  security 


inured  to  the  benefit  of  Ibos  and  Roche  and  to 
their  landlord,  the  Cutting  Packing  Company. 
Ibos  and  Roche  remained  in  possession  after 
ttie  secnrity  was  deposited,  and  availed  them- 
selves of  the  benefit  thereof  by  allowing  the 
rent  to  be  paid  out  of  that  fund,  instead  of 
paying  it  themselves.  After  the  giving  of  the 
notice  to  quit  they  still  remained  in  posses- 
sion, and  continued  therein  until  the  payments 
here  in  controversy  were  made.  It  must 
therefore  be  presumed  that  they  consented  to 
such  payments.  Tbc  bank  stood  in  the  posi- 
tion of  their  agent  with  respect  to  the  matter 
of  making  the  actual  payments  oC  the 
rent,  aod  the  payments  operated  to  their 
benefit.  The  forfeiture,  as  we  have  seen, 
had  not  occurred  at  the  time  the  payment  of 
February  4  was  made.  If  the  notice  had 
terminated  the  lease  or  created  the  forfeiture, 
or  if  Ibos  and  Roche  desired  that  it  should 
have  that  effect,  It  was  their  duty  to  vacate 
the  premises  on  or  before  the  expiration  of  the 
3-day  period,  and  also  to  give  notice  to  the 
bank  to  withhold  further  payments  of  rent 
accruing  after  the  1st  of  February.  Since  they 
did  not  do  either  of  these  things,  the  conclu- 
sion must  follow,  that  they  acquiesced  in  the 
payment,  and  that  the  lease  was  not  forfeited, 
but  remained  in  force  as  completely  as  if  no 
proceedings  for  forfeiture  had  been  begun, 
and  that  the  security  deposited  for  the  pay- 
ment of  rent  remained  available  to  the  Cut- 
ting Packing  Company  for  that  purpose. 

The  respondent,  in  support  of  the. position 
that  the  notice  terminated  the  lease,  cites 
1  Wood  on  Landlord  and  Tenant,  S  44;  tVood- 
faU  on  Landlord  «nd  Tenant,  423;  Underhill 
on  Landlord  and  Tenant,  {  127 ;  Alden  v.  May- 
fleW,  164  Cal.  11,  127  Pac.  45;  Myers  v.  Hew- 
kowitz,  38  Cal.  App.  581,  684,  166  Pac.  1031; 
Western  Union  Telegraph  Co.  v.  Penn.  R.  R. 
Co.  (C:  C.)  120  Ted.  3^5 ;  Wisner  v.  Richards, 
62  Wash.  429,  113  Pac.  1090.  Ann.  Cfts. 
1912D,  160;  Doe  v.  Calvert,  2  Camp.  388; 
Cheny  v.  Batten,  1  Cowp.  245;  Pltzpatrick  v. 
Childs,  2  Brewst.  (Pa.)  367.  An  examination 
of  these  authorities  shows  that  they  all  relate 
to  notices  to  quit  which  did  not  involve  a  for- 
feiture, but  which,  either  by  reason  of  the  law 
or  of  some  clause  in  the  lease  providing  there- 
for operated  to  terminate  the  tenancy  between 
the  parties.  Thus,  in  Ald^i  v.  MayBeld,  there 
was  a  tenancy  from  month  to  month,  which 
had  been  terminated  by  a  30-day  notice,  as  the  ' 
law  provides  it  may  be.  Civ.  Code,  fi  1014, 
1940.  In  Western  Union  T.  Co.  v,  Penn.  R.  R. 
Co.  the  lease  Itself  provided  that  it  could  be 
terminated  by  either  party  on  6  months' 
notice,  and  such  notice  had  been  given.  Even 
in  that  case  the  court  recognized  the  rule  for 
which  the  defendant  here  contends  by  saying: 

"It  will  be  observed  that  withdrawal  of  a 
notice  to  quit  is  not,  like  a  waiver  of  forfci-' 
ture,  the  act  of  one  party,  but  requires  the  as- 
seat  of  both;  and,  when  such  joint  assent  is 
given,  it  creates  a  new  tenancy."    120  Fed.  385. 
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In  this  way  it  diaMn^lshes  cases  where  the 
notice  itself  terminatee  the  tenancy  from 
cases  where  the  tenancy  is  only  terminated 
by  the  occurrence  of  a  fdrfelture.  The  pas- 
sage quoted  also  recognizes  the  law  to  be  that 
the  forfeltnre  may  be  waived  by  the  action  of 
the  party  In  whose  ftivor  it  occurs,  without 
the  conrarrence  or  consent  of  the  party  upon 
whom  it  is '  to  be  inflicted.  In  Wtener  t. 
Richards  the  lease  in  question  was  terminable 
by  its  own  provisions  by  a  month's  notice 
given  by  either  party.  The  same  is  true  of  all 
the  other  cases,  except  Myers  v.  Herskowitz. 
That  case  is  somewhat  peculiar,  but  it  is  not 
authority  In  favor  of  the  plaintiff.  The  lease 
there  contained  a  covenant  that  the  tenant 
should  keep  a  certain  passageway  clear  of  ob- 
structions. The  notice  to  quit  was  given 
under  subdivision  3  of  section  1161,  requiring 
the  tenant  to  perform  the  tovenant  or  quit 
possession.  Suit  was  begun  10  days  after  the 
notice  was  served;  the  tenant  dontlnued  In 
possession,  and  thereafter  the  landlord  accept- 
ed rent  from  him  during  the  pendency  of  the 
action  until  near  the  time  of  Judgment.  The 
court  held  that  the  acceptance  of  rent  while 
the  tenant  so  remained  In  possession  was  not 
a  waiver  of  the  forfeiture  arising  from  the 
notice  to  perform  the  covenant  or  quit,  unless 
it  was  received  in  such  a  manner  as  to  imply 
that  It  was  so  intended  by  the  landlord. 

There  are  authorities  In  support  of  the  con- 
tention of  the  appellant  In  Tuttle  v.  Bean, 
64  Mass.  (13  Mete.)  276,  it  is  held  that  if,  after 
giving  the  notice  to  quit,  the  landlord  told  the 
tenant  that  he  need  not  quit  in  pursuance  of 
the  notice,  it  constituted  a  waiver  of  the  no- 
tioe  and  prevented  a  forfeiture  of  iXte  lease. 
In  Hodgkins  v.  Price,  137  Mass.  13,  it  was 
held  that  where  a  notice  to  quit  for  nonpay- 
ment of  rent  was  given,  the  forfeiture  does 
not  become  absolute  nntil  the  time  given  in 
the  notice  under  the  alatute  has  run;  the 
court  saying: 

"Until  then  the  tenant  bag  the  right  to  pay  or 
tender  the  rent,  and  reinstate  himself  in  his 
rights.  *  •  *  The  forfeiture  is  at  most  con- 
ditional, and  may  be  purged  and  saved  by  the 
payment  or  tender  of  the  rent  due." 

This  language,  it  will  be  observed.  Is  sub- 
stantially the  same  as  the  above-quoted  clause 
ftom  subdivision  3,  {  1161.  The  following 
.  cases  are  substantially  to  the  same  effect  and 
support  the  appellant's  claims:  Whitney  v. 
Sweft,  22  N.  H.  10,  63  Am.  Dec.  228;  Norrls  v. 
Morrill,  43  N.  H.  213. 

The  appellant  also  cites  cases  which  declare 
the  rule  to  be  that,  even  in  cases  of  the  first 
class  above  described,  where  the  notice  oper- 
ates to  fix  the  end  of  the  tenancy  prior  to  the 
time  it  would  otherwise  etplre,  the  notice  can 
be  waived  by  the  landlord,  and  the  tenant 
restored  to  his  original  term.  This  question, 
however,  we  need  not  consider.  It  is  not 
Involved  in  the  case. 


It  ifl  apparent,  from  diese  consldenitioiw, 

that  the  conrt  erred  in  holding  that  the  lease 
was  terminated  by  the  giving  of  the  notice  to 
quit,  and  that  the  security  deposited  was  not 
available  to  the  appellant  as  a  fund  for  the 
payment  of  the  subsequent  rents. 
The  Judgment  Is  reversed. 

We  concur:  ANGELLOTTI,  C  3.;  LKN- 
NON,  J.;  WILBUR,  J.;  OLNBX,  J.;  LAW- 
LOR,  J. 


MoCAHAN  V.   MoCAHAN.    (Civ.  3320.) 

(District  Conrt  of  Appeal,  First  District,  DM- 
sion  1,  California.    April  20,  1920.) 

1.  Contracts  «=>!  1 1— Agraamant  of  husband 
to  pay  fees  and  oosts  of  dIvorM  action  contra 
bono*  mores. 

Notwithstanding  Civ.  Code,  |  158,  an  agree- 
ment between  bnsband  and  wife,  in  advance  and 
in  anticipation  of  a  divorce  action  being 
brought,  to  pay  the  wife's  connael  fees  and 
costs,  is  void  as  contra  bonos  mores. 

2.  Olvaree  ®=»lB^-r-Conrt  may  eompel  hmband 
to  pay  wife  money  to  protaoate  apiwal. 

Under  Civ.  Code,  I  137,  the  court  may, 
during  the  pendency  of  a  divorce  actioi;,  com- 
pel the  husband  to  pay  the  wife  any  money 
necessary  to  prosecute  or  defend  the  cause; 
and  this  power  is  not  ezhanated  upon  the  ren- 
dition of  the  judgment  in  the  trial  court,  but 
continues  during  the  pendency  of  an  appeaL 

3.  DIvorM  «B>2I4(4)— Good  faith  and  mnrit  of 
appeal  by  wifo  determined  from  sbowlng  In 
lower  oonrt  on  application  for  suit  money. 

The  question  of  good  faith  and  merit  of  an 
appeal  by  a  wife  in  an  action  for  divorce  is  a 
matter  to  be  considered  and  determined  from 
the  showing  made  in  the  lower  court  upon  ap- 
plication for  allowance  of  counsel  fees  and 
costs,  under  Civ.  Code,  f  187. 

4.  DIvoroe  9s»2l4(4)— Agreements  as  to  coun- 
sel fees  to  be  subjected  to  examination  of 
trial  court 

Ante-divorce  agreements  as  to  costs  and 
counsel  fees  must  be  subjected  to  the  examina- 
tion of  the  trial  conrt  to  see  that  they  are  fair 
and  equitable,  the  matter  being  vested  by  Civ. 
Code,  I  137,  in  the  ezclnsive  Jurisdiction  of  the 
trial  court. 

Appeal  from  Superior  Court,  Humboldt 
County;  George  D.  Murray,  Judge. 

Action  by  Daniel  F.  McCahan  against  Lil- 
lian McCahan  for  divorce.  Judgment  for 
plaintiff,  and  defendant  appeals.  From  an 
order  directing  plaintiff  to  pay  to  defendant 
a  certain  amount  as  costs  and  counsel  fees 
on  appeal,  plulntlff  appeals.    Affirmed. 

See,  also,  190  Pac.  460. 

Pierce  H.  Ryan,  of  Eureka,  for  appellant 
J.  J.  Calms  and  H.  L.  Ford,  both  of  Ku- 
reka,  for  respondent 


4t=9lior  other  cases  see  sam*  topic  and  KEY-NUMBER  in  all  Key-Numbved  Digests  and  IndezM 
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WASTE,  P.  J;  TUB  la  an  appeal  from  an 
order  directing  the  appellant  to  pay  to  bis 
wife,  the  respondent,  ^43  as  costs  and  conu- 
ael  fees,  on  appeal  in  a  divorce  action,  in 
wlUdi  judgment  was  entered  in  favor  of  the 
plaintiff,  and  frcxn  which  Jadgment  the  re- 
spondent here  appealed. 

The  eomplalnt  Is  on  the  ground  of  extreme 
cruelty.  The  defendant  answered  denying  the 
allegations  of  cruelty,'  and  filed  a  cross-com- 
plalnt  for  permanent  support  and  mainte- 
nance, and  In  which  she  also  alleged  that  a 
certain  contract  of  separation,  theretofore 
entered  into  by  the  parties,  was  executed  by 
reason  of  undue  influence,  l^is  allegation 
plaintiff  denied.  The  case  was  tried  by  a 
Jury,  which  answered  all  of  the  special  In- 
terrogatories submitted  to  it  in  favor  of  the 
plaintiff.  These  answers  were  adopted  and 
approved  by  the  court,  which  made  certain 
additional  findings  of  Its  own  motion.  'With 
full  knowledge  of  the  facts,  It  sanctioned  the 
agreement  In  part,  and  granted  a  decree  of 
divorce  to  the  plaintiff.  That  judgment  was 
affirmed  by  this  court.  HcCahan  v.  McCa- 
ban,  190  Pac.  460  (No.  3330),  this  day  decided. 
A  complete  statement  of  the  facts  of  the  case 
Is  contained  In  that  opinion. 

After  Judgment  the  defendant  moved  the 
court,  on  affidavits  showing  she  was  practi- 
cally destitute  and  had  no  means  of  her  own, 
for  an  order  directing  plaintiff  to  pay  her 
costs  and  counsel  fees  on  appeal.  The  plain- 
tiff filed  a  counts-affidavit  In  which  he  al- 
leged the  execution  of  ithe  contract  of  separa- 
tion referred  to ;  that  it  provided  for,  and  he 
had  paid  to  the  defendant,  the  sum  of  $100 
for  her  costs  and  counsel  fees  in  the  action. 
He  objected  to  making  any  further  payments, 
and  interposed  the  stipulation  of  the  contract 
as  a  bar  to  the  granting  of  the  motion.  The 
court  overruled  the  objection,  and,  refusing 
to  be  governed  by  the  provision  ot  the  con- 
tract relating  to  counsel  fees  and  costs,  mad8 
the  allowance  complained  of.  The  question 
presented  on  this  appeal  is  the  right  of  the 
court  to  make  the  order,  in  view  of  the  pro- 
vision in  the  contract,  which  is  as  follows: 

"(6)  In  the  event  that  any  actioit  for  divorce 
■hall  ever  be  instltated  between  the  parties 
hereto,  then  and  in  snch  event  it  is  agreed  that 
there  shall  be  awarded  to  the  party  of  the  sec- 
ond part  the  sum  of  one  hundred  ($100.00)  dol- 
lars in  fnll  settlement  of  all  her  claims  for 
counsel  fees  and  costs  herein;  and  it  is  further 
■greed  that  said  sum  shall  be  awarded  in  one 
action  only." 

[1]  Under  our  Code  either  husband  or  wife 
may  enter  into  any  agreement  or  transaction 
with  the  other  respecting  property  which  ei- 
ther might  If  unmarried.  Olv.  Ciode,  sec.  158. 
notwithstanding  this  freedom  to  so  contract. 
It  has  been  repeatedly  held  In  this  state  that 
an  agreement  between  husband  and  wife  to 
do  anything  to  facilitate  procuring  a  divorce 
is  illegal  and  void.  Newman  v.  Freltas,  129 
Cal.  283,  292,  61  Pac.  907,  60  U  R.  A.  648. 
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We  think  it  requires  no  lengthy  discussion  to 
point  oat  the  circumstances  onder  which  an 
agre«nent  in  advance,  and.  In  anticipation  of. 
a  divorce  action  being  brought,  to  pay  the 
counsel  fees  and  costs,  may  operate  to  facili- 
tate a  dissolution  of  the  marriage  tie.  Snda 
being  Its  effect,  it  Is  void  as  contra  bono« 
mores.  Pereira  t.  Perdra,  186  Cal.  1,  5,  lOS 
Pac.  488,  23  L.  B.  A.  (N.  S.)  880,  134  Am.  St 
Bep.  107. 

[2-4]  For  another  reason  the  trial  court 
was  warranted  in  disregarding  Hhe  provision 
In  the  contract  relating  to  counsel  fees  and 
costs.  Our  statute  provides  that  during  the 
pendency  of  a  divorce  action  the  court  may, 
in  Its  discretion,  compel  the  husband  to  pay 
the  wife  any  money  necessary  to  prosecute  or 
defend  the  cause.  Civ.  Code,  sec.  137.  This 
power  is  not  exhausted  upon  the  rendition  of 
the  judgment  in  the  triai  court,  but  continues 
during  the  pendency  of  the  appeal.  Bruce  t. 
Bruce,  160  Cal.  28,  30, 116  Pac.  66.  The  ques- 
tion of  the  good  faith  and  merit  of  the  appeal 
Is  a  matter  to  be  considered  and  determined 
from  the  showing  made- in  the  lower  court  and 
upon  which  the  order  for  the  allowance  is 
based.  Oay  v.  Gay,  146  Cal.  237,  240,  79  tac. 
885.  The  courts  of  this  state  have  consistent- 
ly recognized  and  upheld  the  broad  discretion- 
ary power  vested  In  the  trial  judges  by  the 
above  section  of  the  Code  in  these  matters. 
In  refusing  to  sanction  an  agreement  between 
an  attorney  and  a  plaintiff  in  a  divorce  action 
for  a  contingent  fee,  the  Supreme  Court 
pointed  out  that  in  such  cases  "the  law  has 
taken  care  that  the  wife  shall  not  be  without 
assistance  In  proper  cases  either  to  prose- 
cute or  defend  such  actions.  •  •  •  m»e 
reason  or  necessity  therefor  does  not  exist  In 
such  cases  as  In  the  others  for  allowing  con- 
tingent attorneys'  fees,  and  where  the  rea- 
son ceases  the  rule  or  law  also  ceases."  New- 
man V.  Freltas,  supra.  In  yet  another  case 
the  same  court  was  called  upon  to  construe  a 
contract  similar,  in  effect,  to  the  provision  In 
the  agreement  we  are  here  considering.  It 
was  there  said:  "Nor  In  case  of  suit  could 
the  agreement  control  the  action  of  the  court 
in  the  exercise  of  its  discretion  In  allowing 
alimony  or  counsel  fees."  In  re  Estate  of 
Sloane,  179  Cal.  393. 177  Pac.  150.  Assuming, 
as  claimed  by  appellant,  but  not  so  holding, 
that  it  may  have  been  unnecessary  for  the 
court.  In  deciding  the  case,  to  have  used  the 
language  quoted,  we  consider  the  statement 
significant,  as  being  In  complete  accord  with 
what  we  conceive  to  be  the  consistent  policy 
of  the  courts  of  this  state  in  such  nltttters. 

Appellant  relies  upon  the  case  of  liCfe  v. 
Lee,  55  Mont.  426,  178  Pac.' 173,  as  fully  sup- 
porting his  contention.  While  the  court  there- 
takes  a  view  contrary  to  that  which  seems  to- 
jprevall  In  this  state,  we  are  unwilling  to  ac- 
cept It  as  final  authority.  We  are  satisfied. 
It  Is  beet  to  leave  the  matter  of  costs  and 
counsel  fees  In  divorce  actions  to  the  discM- 
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tlon  of  the  trial  cdnrt.  In  whose  exdnslTe 
Jurisdiction  it  has  been  Tested  by  legislatire 
enactment  If  it  is  desirable  or  expedient  to 
settle  these  matters  out  of  court,  such  agree- 
ments must  be  subjected  to  the  examination 
of  the  court  Loreren  y.  Loveren,  106  Cal. 
509,  513,  39  Pac.  801.  If  fair  and  equitable, 
the  arrangement  between  the  parties  will  no 
doubt  receive  Its  aanctlon. 
The  order  is  affirmed. 

We  concur:    KNIOHT,  Judge  pro  tern.; 
KIOHABDS,  J. 


MoCAHAN  V.  McCAHAN.    (Civ.  3330.) 

(District  Court  of  Appeal,  First  District,  Dlyi- 
sion  1,  California.    AprU  20,  1920.) 

1.  Appeal  and  error  €=3|  10— Order  on  motion 
for  new  trial  Is  not  appaalable. 

An  appeal  from  order  denying  motion  for 
new  trial  is  not  authorized  under  Code  Gir. 
Proc.  i  968,  and  wiU  be  dismissed. 

2.  Appeal  and  error  <S=9766,  767(1)— Brief  not 
complying  with  rules  may  be  stricken. 

Where  the  opening  brief  is  not  typewritten, 
not  indexed,  only  four  copies  are  filed,  and  no 
attempt  seems  to  have  been  made  in  its  prepa- 
ration to  conform  to  the  requirements  of  rule 
8  of  the  appellate  court  (176  Pac.  ix),  and  in- 
ntcad  of  calling  the  attention  of  the  court  to 
certain  parts  of  the  record,  as  directed  in  Code 
Civ.  Proc.  i  953c,  contains  merely  portions  of 
voluminous  testimony,  without  any  reference 
to  the  transcript,  and  with  but  little  comment 
as  to  the  nature  and  eifect  of  the  evidence,  the 
appellate  court  would  be  justified  in  dismissing 
the  appeal  or  striking  brief  from  the  files. 

S.  Appeal  and  error  ^=3771— Failure  of  hus- 
band to  famish  counsel  fees  and  oosts  no  ex- 
cuse for  failing  to  file  brief. 

The  fact  that  a  wife  is  penniless,  and  that 
the  superior  court  made  an  order  directing  the 
husband  to  pay  appellant  wife  sufficient  money 
to  enable  her  to  print  her  brief,  and  that  hus- 
band appealed  from  this  order  and  gave  a  bond 
staying  execution  of  the  order,  is  no  sufficient 
Justiiication  for  not  filing  a  proper  opening 
brief. 

4.  Divorce  €=>93(3)— Not  necessary  to  allege 
mental   suffering   was   wrongfully   Inflicted. 

In  order  to  state  a  cause  of  action  for  di- 
vorce on  the  ground  of  extreme  cruelty  under 
Civ.  Code,  {  94,  it  is  not  necessary  to  state 
that  grievous  mental  suffering  was  "wrongfully" 
inflicted,  where  the  only  rational  inference  from 
the  allegations  of  the  complaint  is  that  the  "in- 
fliction" was  "wrongful." 

5.  Pleading  «=>406  (5)— Complaint  held  auffl- 
oieat  on  appeal  though  subject  to  special  de- 
murrer If  made. 

Failure  of  a  complaint  in  a  divorce  action, 
on  the  ground  of  extreme  cruelty,  under  Civ. 
Code,  S  94,  to  state  that  gnevoiis  mental  suf- 
fering was  "wrongfully"  inflicted,  was  a  defect 
which  could  have  been  reached  by  special  de- 


murrer, and  not  having-  been  sD  attaded,  must 
be  held  sufficient  on  appeal, 

6.  Dlvoree  <S=927( I)— Mental  tuffering  may  b« 
"extreme  orualfy." 

Grievous  mental  suffering  may  constitute 
and  be  the  equivalent  of  extreme  cruelty,  un- 
der Civ.  Code,  {  9i. 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Extreme 
Cruelty.] 

7.  Olvoro*  «=»  184  (10)  — What  constitutes 
grievous  mental  suffering  a  question  of  fact 
not  ordinarily  reviewable. 

Whether  in  any  case  the  course  of  conduct 
complained  of  as  a  ground  for  divorce  consti- 
tutes "grievous  mental  suffering"  is  a  question 
of  fact  on  which  the  trial  conrt's  finding  will 
not  be  disturbed  on  appeal,  unless  the  evidence 
in  support  thereof  is  so  slight  as  to  indicate 
a  want  of  ordinary  good  Judgment  and  an  abase 
of  discretion. 

8.  Contracts  <»s»lll— Entored  into  to  facilitate 
divorce  void. 

An  agreement  entered  into  between  parties 
with  the  object  of  dissolving  a  marrisge  con- 
tract, or  facilitating  that  result,  is  void. 

0.  Husband  and  wife  «s927S(i)— May  agree  to 
Immediate  separation  and  provide  for  support 
of  either. 
Under  Civ.  Code,  S|  158, 159,  either  husband 
or  wite  may  enter  mto  any  agreement  or  trans- 
action with  the  other,  or  with  any  othir  person, 
respecting  property,  which  they  might  if  unmar- 
ried, and  they  may  agree  in  writing  to  imme- 
diate separation,  and  may  make  provision  for 
the  support  of  either  of  them,  or  their  children, 
during  such  separation. 

10.  Contracts  «=»l  1 1— Agreement  to  pay  at- 
torney fee  to  wife  In  anticipated  divorce  ac- 
tion void. 

A  portion  of  a  separation  agreement  provid- 
ing for  the  payment  of  an  attorney  fee  to  the 
wife  in  the  event  that  either  of  the  parties 
should  ever  institute  a  divorce  action  against 
the  other  was  void. 

11.  Contracts  <d=>l37(3)— Provision  for  pay- 
ment of  attorney  fee  to  wife  In  event  of  di- 
vorce did  not  render  entire  separation  agree- 
ment void. 

A  portion  of  a  separation  agreement  provid- 
ing for  the  payment  of  an  attorney  fee  to  the 
wife  in  event  either  of  the  parties  should  ever 
institute  a  divorce  action  against  the  other  did 
not  render  the  entire  agreement  void,  relating 
to  a  different  subject,  and  being  entirely  dis- 
tinct disconnected,  and  separable  from  the 
valid  provisions  of  the  contract. 

12.  Divorce  ^3>249 (2)— Separation  afreomont 
oonsidered  in  regard  to  disposition  of  oommn- 
nity  property. 

Trial  court  in  a  divorce  action  has  unlim- 
ited authority  to  make  disposition  of  community 
property  of  the  parties,  under  Civ.  Code,  {{ 
146,  147;  and,  where  it  is  made  to  appear  that 
a  division  of  property  has  been  made  in  a  sepa- 
ration agreement,  the  court  necessarily  has 
jurisdiction  to  consider  the  instrument  and  to 
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affirm  H  «r  diaregtid  it,  If  it  is  found  to  be 
void. 

13.  DIvoree  «=»249(2)— Trial  court  h«ld  to 
Imve  rattflad  agrMnent  as  to  division  of  com- 
■aalty  proporty^ 

Where  the  trial  court,  in  its  decree  in  a 
diyorce  case,  made  no  division  of  the  property 
of  the  parties,  or  provision  for  support  of  the 
wife,  but  recognized  and  expressly  reserved  to 
ber  the  power  to  assert  such  rights  and  bene- 
fits as  might  accrue  to  her  under  a  previously 
executed  contract  of  separatloD,  there  was  a 
ratification  of  the  separation  agreement  to  that 
extent. 

14.  Husband  and  wife  «=3278(l)— Trial  court 
may  not  interfere  with  valid  separation  coii- 
tntet  dividing  oemmynlty  property. 

The  trial  court  in  a  divorce-  action  cannot 
interfere  with  a  separation  contract  wherein 
commii&iity  property  was  divided,  under  Oiv. 
Code,  S§  146,  147,  unless  it  was  procured  in 
violation  of  the  general  rules  which  control  the 
actions  of  persons  occupying  confidential  rela- 
tions with  each  other,  or  was  not  fairly  made, 
or  was  obtained  fty  coercion,  intimidation,  or 
nndne  inflaence. 

Appeal  from  Superior  Court,  Humboldt 
Oounty;  George  D.  Murray,  Judge. 

Action  for  divorce  by  Daniel  F.  McCahan 
against  Lillian  McCahan.  From  a  decree 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

See,  also,  190  Pac.  458. 

J. '  J.   Calms  and  H.   L.   Ford,   both  of 
Eureka,  for  appellant. 
Pierce  H.  Ryan,  of  Eureka,  for  respondent 

WASTE,  P.  J.  [1]  Defendant  appeals  from 
the  Judgment  granting  ber  husband,  the 
plaintiff,  a  decree  of  divorce.  She  also  ap- 
peals from  the  order  of  the  court  denying 
ber  motion  for  a  new  trial.  The  latter  ap- 
peal was  unauthorized  and  Is  dismissed. 
Code  Civ.  Proc.  §  963. 

[2]  Were  it  not  for  the  nature  of  the 
action  and  the  situation  of  the  appellant, 
we  would  feel  Justified  in  dismissing  this 
appeal,  or  striking  the  opening  brief  from 
the  files.  It  is  tsrpewrltten,  not  Indexed, 
only  four  copies  were  filed,  and  no  attempt 
seems  to  have  been  made  in  its  preparation 
to  conform  to  the  requirements  of  rule  8  of 
this  court  (176  Pac.  ix).  Instead  of  calling 
the  attention  of  the  court  to  certain  parts 
of  the  record,  as  provided  in  section  933c  of 
the  Code  of  Civil  Procedure,  the  brief  ap- 
pears to  contain  merely  those  portions  of  the 
voluminous  testimony  considered  by  the  ap- 
pellant to  .be  favorable  to  her  contentions, 
without  any  reference  to  the  transcript,  and 
with  but  little  comment  as  to  the  nature  and 
effect  of  the  evidence. 

[3]  The  failure  and  neglect  of  appellant 
in  these  particulars  has  not  only  oostructed 
our    examination    of    the    record,    but    has 


rendered  it  well-nigh  Impossible  for  us  to 
use  the  brief  for  that  purpose.  In  Justifica- 
tion of  her  failure  to  print  her  brief,  appel- 
lant makes  it  appear  that  she  is  penniless, 
depending  for  the  greater  part  of  her  liveli- 
hood upon  the  charity  of  relatives ;  that  on 
motion,  and  after  taking  evidence,  the  su- 
perior court  made  Its'  order  directing  the 
respondent  to  pay  to  appellant  sufficient  mon- 
ey to  enable  her  to  print  her  brief;  that 
from  this  order  respondent  appealed,  and 
that  appeal  Is  now  pending  In  this  court; 
that  the  resi>ondent  gave  a  bond  staying 
the  execution  of  the  order,  thus  completely 
denying  appellant  the  means  wherewith  to 
comply  with  the  rule  of  the  court  relative 
to  printing  her  brief.  This  statement  is 
borne  out  by  the  record,  and  for  this  reason 
we  have  refrained  from  dismissing  the  ap- 
peal or  striking  the  brief  from  the  files. 
There  is  not,  however,  sufficient  Justification 
for  the  manner  in  which  the  appellant's  ap- 
peal is  presented  in  ■  the  brief.  Notwith- 
standing the  labor  involved,  we  have  made  a 
complete  examination  of  the  record  in  con- 
sidering the  points  made  by  the  ajj^llant 
In  seeking  a  reversal  of  the  Judgment  and 
decree. 

Defendant  denied  all  the  allegations  of  the 
complaint,  filed  a  cross-complaint  seeking  a 
division  of  the  .community  property  and  per- 
manent alimony,  and  praying  that  a  certain 
agreement  whereby  the  parties  agreed  to 
live  separate  and  apart  from  each  other, 
-providing  for  disposition  of  their  property, 
and  fixing  an  attorney  fee  in  the  event  that 
an  action  of  divorce  should  ever  be  insti- 
tuted by  either  of  the  parties,  be  declared 
null  and  void.  The  case  was  tried  with  a 
Jury,  which  decided  in  favor  of  plaintiff, 
and  against  the  defendant,  on  all  the  special 
issues  submitted  to  IL .  These  answer^  were 
adopted  by  the  court,  which  made  addition- 
al findings  of  its  own.  The  Judgment  and 
decree  In  favor  of  plaintiff  followed,  from 
which  defendant  appeals. 

Appellant  first  attacks  the  sufficiency  of 
the  complaint  The  plaintiff  charged  that 
the  defendant  secretly  accepted  the  atten- 
tions of  a  man  other  than  her  husband, 
entertaining  him  in  her  home  both  in 
the  daytime  and  in  the  nighttime,  al- 
ways In  the  absence  of  her  husband;  that 
she  accompanied  this  man,  without  the 
knowledge  and  consent  of  her  husband,  to 
picnics  and  dances,  and  associated  with  him, 
in  the  privacy  of  her  own  home  and  in  pub- 
lic places,  to  such  an  extent  that  her  rela- 
tions with  said  man  became  a  matter  of 
common  gossip  and  scandal  in  the  place 
where  the  parties  resided,  all  of  which  be- 
came known  to  plaintiff;  that  she  secreted 
stolen  property  iu  the  house  of  plaintiff,  and 
applied  vile,  insulting  names  and  epithets 
to  hini ;    that  she  endeavored  to  strike  him 
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with  an  Iron ;  ttaat  she  Impugned  the  chastity 
of  his'  female  friends ;  that  she  laid  down  In 
the  public  streets,  screeching  and  screaming 
at  the  top  of  her  voice;  that  she  frequently 
threw  herself  on  the  floor,  remaining  there 
screaming  for  hours  at  a  time ; .  that  she 
repeatedly  threatened  to  kill  and  mnrder 
her  husband ;  that  she  frequently  threatened 
suicide,  and  said  she  would  cut  her  throat ; 
that  she  endeavored  to  get  hold  of  weapons 
for  that  purpose;  that  she  quarreled  with 
her  husband  until  late  hours  of  the  night; 
that  she  attempted  to  tear  out  her  own  hair 
and  to  bite  plaintiff's  hands;  that  she  did 
all  these  things  and  many  others  without 
cause  or  provocation,  "all  of  which  caused 
plaintiff  great  shame  and  humiliation,  and 
inflicted  upon  him  grievous  mental  suffer- 
ing." 

[4, 6]  Api)ellant'8  contention  is  that,  by 
reason  of  the  failure  to  state  that  the  griev- 
ous mental  suffering  was  "wrongfully"  in- 
flicted, the  complaint  Is  insufficient  to  state  a 
cause  of  action  for  extreme  cruelty,  under 
section  94  of  the  Civil  Code.  As  was  said 
in  Nelson  v.  Nelson,  18  Cal.  App.  602,  .eOS,  123 
Pac.  1090,  1101,  "if  this  does  not  present  a 
case  of  'the  wrongful  infliction  of  •  •  • 
grievous  mental  suffertng*  we  have  totally 
misconceived  the  language  employed."  Fur- 
thermore, we  do  not  understand  that  the 
pleader  is  required  to  adopt  the  exact  lan- 
guage of  the  statute  in  pleading  the  cause 
of  action,  under  the  section  mentioned.  It 
is  sufficient  if,  by  apt)ropriate  averments; 
the  proper  qualification  appears.  As  was 
said  In  the  case  last  noted,  the  only  rational 
inference  from  the  allegation-  of  the  com- 
plaint is  that  the  "infliction"  was  "wrong- 
ful." Furthermore,  if  there  was  any  defect 
in  the  complaint  it  was  one  which  could  have 
been  reached  by  special  demurrer,  and,  not 
having  been  so  attacked,  it  must  be  held  to 
be  sufficient.  Mayr  v.  Mayr,  161  OaL  134, 
136, 118  Pac.  546. 

[I]  Appellant  contends  that  the  acts 
charged  in  the  complaint,  before  summarized 
by  us,  even  if  true,  did  not  constitute  cruelty. 
She  places  her  reliance  upon  the  decision 
of  Waldron  v.  Waldron,  85  Cal.  257,  24  Pac. 
649,  858,  9  L.  R.  A.  487,  wherein  it  was  de- 
cided by  a  divided  court  that  grievous  mental 
suffering  is  not  the  equivalent  of  extreme 
cruelty,  in  a  legal  sense.  The  rule  there 
laid  down  was  criticized  and  overruled  in 
Barnes  v.  Barnes,  95  Cal.  171,  175,  30  Pac. 
298,  16  Ia  R.  A.  660.  The  more  rational 
rule  laid  down  in  that  case  has  been  uni- 
versally and  consistently  followed  in  this 
state  ever  since.  Fleming  v.  Fleming,  95 
Cal.  430,  434,  30  Pac.  666,  29  Am.  St.  Rep. 
124 ;  Andrews  v.  Andrews,  120  Cal.  184,  187, 
52  Pac.  298;  Smith  v.  Smith,  124  Cal.  651, 
052,  67  Pac.  573;  Maloof  v.  Maloof,  176 
Cal.  571,  673, 166  Pac.  330. 

[7]  We  deem  it  unnecessary  to  here  re- 


view the  voluminous  record  of  the  evidence 
of  some  30  witnesses  who  testified  for  the 
opposing  Bide.  No  good  can  be  effected  by 
doing  so,  for  the  most  that  the  appellant 
can  urge  In  support  of  her  contmtloo  that 
the  flndlngs  and  Judgment  are  not  sustained 
by  the  evidence  is  a  conflict  of  testimony 
arising  for  the  most  part  In  the  respective 
stories,  told  by  the  plaintiff  and  the  defend- 
ant. Whether  in  any  case  the  course  of 
conduct  complained  of  constitutes  "grievous 
mental  suffering"  is  a  question  of  fact.  "The 
Judge  who  tries  the  action,  and  lias  the  par- 
ties before  him  for  observation  in  the  li^t 
of  the  evidence.  Is  the  one  to  whom  the  law 
commits  the  determination  of  this  question 
in  the  flrst  Instance;  and,  as  was  said  in 
Andrews  v.  Andrews,  120  Cal.  187,  52  Pac. 
298,  this  court  wlU  not  disturb  a  finding  that 
particular  acts  constitute  grievous  mental 
suffering  unless  'the  evidence  in  support  of 
the  finding  is  so  slight  as  to  indicate  a  want 
of  ordinary  good  judgment  and  an  abuse  of 
discretion  by  the  trial  court' "  Avery  v. 
Avery,  148  OaL  239,  244,  82  Pac.  967,  969; 
McDonald  v.  McDonald,  165  Oal.  665,  670, 
102  Pac.  027,  25  L.  B.  A.  (N.  S.)  45 ;  Dupes 
V.  Dupes,  184  Pac.  425.  We  are  fully  satis- 
fled  that  the  conclusions  of  the  trial  court 
as  to  the  weight  and  sufficiency  of  the  evi- 
dence to  sui^ort  the  allegations  of  the  com- 
plaint, and  the  decree  of  divorce  entered 
thereon,  are  correct 

Appellant  sought  at  the  trial  to  avoid  the 
legal  effect  of  the  separation  agreement  en- 
tered into  between  herself  and  husband  up- 
on the  ground  that  it  was  procured  by  un- 
due influence.  By  this  contract  the'  parties 
agreed  to  live  separate  and  apart,  divided 
their  property,  provided  for  the  custody 
and  education  of  the  minor  child  of  the 
parties,  stipulated  an  amount  to  be  paid 
monthly  for  the  support  and  maintenance 
of  the  defendant  and  the  child,  and  relin- 
quished to  each  other  all  obligations  grow- 
ing out  of  their  marital  relations,  except  as 
in  the  contract  provided.  Including  the  right 
to  inherit  one  from  the  other.  The  agree- 
ment also  provided  for  an  attorney  fee  of 
$100  "in  the  event  that  any  action  for  di- 
vorce shall  ever  be  instituted  between  the 
parties."  This  stipulation  of  the  contract 
lmi)osed  no  obligation  on  the  wife  to  sue 
for  a  divorce;  and  the  making  of  the  c(xi- 
tract  was  followed  by  the  actual  separation 
of  the  parties,  during  which  the  plaintiff 
paid  the  defendant  the  sum  of  $22JS0  a 
mouth  as  therein  provided  for  the  support 
of  herself  and  child.  The  agreement  award- 
ed what  little  community  property  the  par- 
ties had  to  the  defendant.  The  plahitiff, 
a  laborer,  has  no  separate  property  other 
than  an  interest  in  certain  land,  which  Is 
subject  to  the  life  estate  of  his  mother,  and 
which  was  found  by  the  court  to  be  worth 
(10,000. 
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EYom  the  evidence  it  appeals,  and  the 
court  80  found,  that  prior  to  the  execution 
of  the  agreement  the  plalnttff  and  defendant 
bad  dlscossed  between  thonselTes  the  sub- 
ject of  the  contract  which  it  was  proposed 
by  them  to  enter  Into,  and  agreed  upon  prac- 
tically all  of  Its  terms.  On  the  date  of  Its 
executlm  the  plaintiff  and  the  defendant 
went  together  to  the  office  of  the  attorney 
whom  the  plaintiff  had  selected,  and  stated 
to  htm,  both  parties  being  present,  the  terms 
which  they  had  agreed  upon.  In  the  after- 
noon of  the  same  day  they  returned  to  the 
office  of  the  attorney,  who  in  the  meantime 
had  drafted  the  agreement.  He  read  It 
aloud  to  the  parties,  explaining  the  various 
provisions  and  terms  and  stating  their  mean- 
ing to  them.  Before  the  document  was 
s^ed  the  defendant  was  Instructed  and  ad- 
vised by  the  attorney  that  she  had  the  right 
to  ccmsult  her  own  attorney  or  adviser,  but 
she  declined  to  do  so.  Prior  to  signing  the 
agreement,  however,  she  telephoned  to  a  rep- 
utable and  competent  attorney  of  Eureka, 
who  later  appeared  for  her  and  represented 
ber  in  this  action.  During  the  convensatlon 
with  him  she  stated  she  did  not  desire  his 
aid  or  advice  In  the  matter  of  the  agree- 
ment The  evidence  fails  to  disclose  that 
the  defendant  was  In  any  way  coerced  or 
induced  by  any  means  against  her  will  to 
enter  into  the  contract 

[1-11]  There  is  no  evidence  that  the  agree- 
ment was  entered  into  between  the  parties 
with  the  oblect  of  dissolving  the  marriage 
contract  or  facilitating  that  result  Such 
contracts  are  void.  Newman  t.  Fteitas,  129 
CaL  283,  288,  61  Pac.  807,  50  L.  R.  A.  518. 
Under  our  Code  either  husband  or  wife  may 
enter  into  any  agreement  or  transaction  with 
the  other,  or  with  any  other  person,  respect- 
ing property,  which  they  might  if  unmarried. 
Civ.  Code,  I  158.  They  may  also  agree  in 
writing  to  Immediate  seiwration,  and  may 
make  provision  for  the  support  of  either  of 
them,  and  of  their  children  during  such  sepa- 
ration. Civ.  Code,  I  159.  The  agreement  In 
question  .was  apparently  drawn  pursuant  to 
the  authority  thus  given,'  and  was  one  which 
the  parties  had  the  right  to  enter  Into. '  Per- 
elra  v.  Perrfra,  156  Cal.  1,  4,  103  Pac.  488, 
23  L.  R.  A  (N.  S.)  880,  134  Am.  St  Rep.  107; 
Walker  v.  Walker,  14  Cal.  App.  487,  493,  112 
Pac.  479.  Although  that  portion  of  the  agree- 
ment, providing  for  the  payment  of  an  attor- 
ney fee  to  the  wife,  In  the  event  that  either 
of  the  parties  should  ever  Institute  a  divorce 


action  against  the  other,  is  void  (McCahan  y. 
McCahan,  190  Pac.  458,  No.  3320,  this  day 
decided).  It  relates  to  a  different  subject,  and 
Is  entirely  distinct,  disconnected,  and  sepa- 
rable from,  and  does  not  invalidate,  the  valid 
provisions  of  the  contract.  Estate  of  Sloan, 
179  CaL  39»-397,  177  Pac.  150;  Mack  .v.  Jas- 
tro,  126  Cal.  130,  134,  58  Pac.  372 ;  Beard  v. 
Beard,  66  Cal.  354,  356,  4  Pac.  229. 

[12, 13]  The  trial  court,  having  jurisdlctlcn 
of  the  divorce  action,  had  unlimited  author- 
ity to  make  disposition  of  the  comraanlty 
property  of  the  parties.  Civ.  Code,  K  146, 
147.  Whenever,  therefore,  it  was  made  to  ap- 
pear that  a  division  of  the  property  had  been 
made  In  accordance  with  the  terms  of  the 
separation  agreement,  the  court  necessarily 
had  jurisdiction  to  consider  the  instrument, 
and  to  affirm  it,  or  to  disregard  it  if  It  was 
found  to  be  void.  "Such  pretended  agree- 
ments, if  they  are  to  hare  any  force,  must  be 
subjected  to  the  examination  of  the  divorce 
'court,  and  derive  their  sanction  from  a -de- 
cree made  by  the  court  with  a  knowledge  of 
the  facts."  Loveren  v.  Loveren,  106  Cal.  509. 
613,  38  Pac  801,  802.  The  court,  in  the  in- 
stant case,  in  its  decree  made  no  division  of 
the  property  of  the  parties,  or  provision  for 
tbe  support  of  the  defendant,  but  did  recog- 
nize and  expressly  reserve  to  her  the  power 
to  assert  such  rights  and  benefits  as  might  ao- 
erne  to  her  under  the  previously  executed  ar- 
ticles of  separation.  This  action  on  its  part 
we  construe  to  be  a  ratlflcation  of  the  agree- 
ment to  that  extent. 

[14]  Measured  by  the  standard  of  the  Code 
provisions,  and  construed  in  tbe  light  of  the 
circumstances  surrounding  its  execution  and 
subsequent  performance;  It  is  manifest  that 
in  so  far  as  It  deals  with  the  property  rights 
of  the  parties,  tbe  contract  is  a  valid  agree- 
ment with  which  the  court  could  not  inters 
fere,  unless  from  the  evidence  It  was  author- 
ized to  find  that  it  was  procured  In  violation 
of  the  general  rules  vV-hlch  control  the  ac- 
tions of  persons  occupying  confldentlal  rela- 
tions with  each  other.  It  did  not  so  find. 
Being  fairly  made,  and  not  being  obtained  by 
coercion,  intimidation,  or  undue  influence, 
the  trial  court  was  'correct  In  refusing  to  va- 
cate and  set  it  aside.  Mdrray  v.  Murray,  28 
Cal.  App.  533,  535,  153  Pac.  248. 

The  judgment  is  affirmed. 

We  concur:  RICHARDS,  J.;  KNIGHT, 
Judge  pro  tem. 
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ERiCKSON  V.  ERICK80N.     (Civ.  3007.) 

(District  Coart  of  Appeal,  Second  District,  Di- 
Tision  1,  CaUfornia.    May  3,  1920.) 

Attaehment  «=9l3— Not  authorized  In  suit  upon 

JMgment  sacured  In  anotbar  atata;  "contract 

of  raoord." 

A  judgment  in  another  state  la  a  "contract 

of  record"  not  providing  that  payment  sha]]  be 

made  in  this  state,  so  that  when  sued  upon  here 

no  attachment  is  authorized  under  <Jode  Civ. 

Proc.  §  537, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contract 
of  Becord.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Grant  Jackson,  Judge. 

Action  by  Mary  Erickson  agalnat  O.  S. 
Erlckson.  From  an  order  dissolving  plain- 
tiff's attachment,  the  plaintiff  appeals.  Af- 
flrned. 

Emmet  H.  Wilson,  of  Los  Angeles,  for  ap- 
pellant. 

C.  W.  Benstaoof,  <rf  Blverside,  for  re- 
spondent. 

JAMES,  J.  Appeal  from  an  order  dissolving 
an  attachment  Issued  at  the  instance  of  the 
plaintifr.  The  action  was  brought  in  the 
superior  court  of  the  county  of  Los  Angeles 
and  the  cause  of  action  stated  was  upon  lia- 
bility created  by  a  Judgment  wMch  Judgment 
was  entered  against  defendant  in  the  state 
of  AVa'Sbington.  Plaintiff,  as  a  prerequisite 
to  the  Issuance  of  the  attachment,  made  her 
affidavit  in,  which  she  alleged  that — 

Her  dain)  wa»  "for  money  due,  owing,  and 
unpaid  on  acconnt  of  judgment  rendered  in  fa- 
vor of  the  plaintiff  and  against  the  defendant, 
and  that  such  contract  was  made  and  is  paya- 
ble in  this  state.    •    •    • » 

Section  537,  Code  of  Civil  Procedure,  per- 
mits attachment  to  be  Issued  in  an  action  up- 
on a  contract,  express  or  Implied,  for  the  di- 
rect payment  of  money,  "where  the  contract 
Is  made  or  Is  paj'able  In  this  state."  As  to 
whether  a  judgment  in  any  clear  sense  con- 
stitutes a  contract- Is  open  to  debate.  Eng- 
lish writers  on  the  common  law  decline  to 
give  It  that  general  choracter  because,  for 
one  thing,  a  judgment  in  contested  cases 
lacks  the  essential  of  consent  of  the  party  to 
be  bound.  However,  Judgments  were  some- 
times classified  as  "contracts  of  record"  up- 
on the  assumption  that  a  promise  would  be 
implied  in  law  on  the  part  of  the  judgment 
debtor  to  pay  tlie  amount  adjudged  to  be  due 
from  him.  A  diversity  of  opinion  is  to  be 
found  in  the  decisions  on  the  question.  How- 
ever, the  Supreme  Court  of  this  state  has 
affirmed  the  position  that  a  suit  upon  a  judg- 
ment is  an  action  upon  contract.     Bcap  v. 


Loryea,  SI  CaL  151,. 22  Pac.  S13,  and  coses 
cited  therein.  Moreover,  appellant  here  nec- 
essarily confirmed' that  view,  and  respondent 
concedes  that  the  law  is  so  established.  '  A 
contract  is  presumed  to  b«  payable  wbere 
made,  in  the  absence  of  terms  providing 
otherwise.  Tnller  v.  Arnold,  93  Cat.  168,  28 
Pac.  86S.  The  bald  question  then  fOr  deter- 
mination is  as  to  whether  a  contract  made 
in  another  state,  and  which  contains  no 
terms  providing  that  payment  shall  be  made 
in  this  state,  is  such  a  contract  as  authorizes 
an  attachment  to  issue  in  an  action  brought 
here.  The  answer  must  be  in  the  negative. 
It  has  been  directly  so -held.  Dulton  v.  Shel- 
ton,  3  Cal.  206 ;  Eck  v.  Hoffman,  65  Cal.  502 ; 
TuUer  V.  Arnold,  supra.  The  ciuse  of  action, 
therefore,  as  shown,  was  not  based  upon  a 
contract  made  or  payable  in  California,  and 
hence  no  attachm^t  was  authorized  to  t>e 
Issued  therein.  The  Oregon  case  cited  by  ap- 
pellant (Meyer  v.  Brooks  et  ux.,  29  Or.  203, 
44  Poc.  281,  54  Am.  St.  Bep.  700)  was  evi- 
dently decided  under  a  stattJte  different  in 
terms  from  those  of  onr  section  637,  Code  of 
Civil  Procedure. 
The  order  appealed  from  Is  affirmed. 

We  concur:  CONBET,  P.  J.;   SHAW,  J. 


SHERMAN  V.  SHERMAN.    (CIv.  3358.) 

(District  Court  of  Appeal,  First  District.  Dhrf- 
sion  2,  California.    April  23,  1920.) 

1.  Appeal  and  errar  <S=>932(I)— That   motion 
.  for  allowance  of  counsel  fees  was  made  In 

action   for  separate   maintenance   held    pre- 
sumed. 

On  appeal  from  default  judgment  for  sepa- 
tate  maintenance,  where  no  findings  were  nec- 
essary and  no  bill  of  exceptions  was  presented, 
it  will  be  presumed,  to  sustain  that  portion  of 
the  judgment  awarding  counsel  fees,  that  plain- 
tiff proceeded  in  the  customary  manner  by  mov- 
ing for  counsel  fees  before  trial  and  the  allow- 
ance evidenced  by  the  final  judgment  cannot  be 
attacked  on  the  theory  that  it  was  unwarranted 
under  Civ.  Code,  {  137,  allowing  counsel  fees 
necessary  for  the  prosecution  of  the  action  be- 
cause not  made  until  the  end  of  the  action. 

2.  Husband  and  wife  <g=9299(l)— Conmunlty 
cannot  be  divided  In  suit  for  separate  mainte- 
nance, where  the  complaint  did  not  seek  such 
relief. 

While  under  Civ.  Code,  S  137,  as  amended 
in  1917  (SL  1917,  p.  35),  the  court  may,  in  an 
action  for  maintenance  alone,  make  the  same 
disposition  of  the  community  as  could  have 
been  made  if  the  marriage  had  been  dissolved, 
but  such  award  can  be  sustained  only  on  the 
theory  that  it  is  necessary  and  reasonable; 
hence,  where  the  complaint  did  not  seek  such 
relief,  but  alleged  that  the  defendant  husband 
was  receiving  a  salary  of  $200  per  month,  and 
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that  the  snm  of  $7S  waa  a  reasonable  aom  (or 
plaintiff's  maintenance,  a  division  of  the  com- 
nranity  was  not  on  default  judgment  warranted. 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County;    T.  A.  Norton,  Judge. 

Action  by  Edith  Sberman  against  H.  G. 
Sherman  for  separate  maintenance.  From 
portions  of  the  Judgment  awarding  attor- 
ney's fees  and  assigning  the  community 
property,  defendant  appeals.  Modified  by 
striking  out  the  portion  awarding  plalntlfC 
the  commnnlty  property,  and  as  modified  af- 
firmed. 

S.  V.  Wright,  of  San  Luis  Obispo,  for  ap- 
pellant. 

W.  C.  Carpenter,  of  Alturas,  and  M.  R. 
Van  Wormer,  of  San  Luis  Obispo,  for  re- 
spondent 

NOUKSB,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  by  default  upon  a 
complaint  for  separate  maintenance,  charg- 
ing him  with  adultery.  The  Judgment 
awarded  plaintiff  the  sum  of  $75  per  month 
for  her  support  and  maintenance  In  accord- 
ance with  the  allegations  of  the  complaint, 
and  in  addition  thereto  allowed  her  the  sura 
of  $100  as  attorney's  fees  In  said  action,  and 
assigned  to  her  all  the  comnrtmlty  property 
of  the  respective  parties.  The  appeal  is 
taken  from  the  portions  of  the  Judgment 
awarding  attorney's  fees  and  assigning  the 
community  property. 

In  respect  to  the  matters  complained  of, 
the  complaint  alleges  that  the  parties  owned 
i-ertain  community  property  consisting  of 
money' in  bank  and'  an  automobile,  all  of 
which  It  Is  alleged  the  defendant  threatened 
to  withdraw  and  dispose  of  for  the  purpose 
of  leaving  plaintiff  without  means-of  support. 
It  Is  further  alleged  that  the  plaintiff  will, 
"unless  she  ha:3  some '  maintenance  from  her 
said  husband,  be  dependent  upon  her  friends 
for  support  That  the  sum  of  175  per  month 
is  a  reasonable  sum  to  be  allowed  this  plain- 
tiff for  her  support  and  maintenance."  The 
prayer  of  the  complaint  asks  for  a  reasonable 
snm  as  temporary  and  permanent  alimony 
for  the  sapport  of  the  plaintiff,  for  counsel 
fees  and  costs,  and  for  general  relief. 

[1]  In  attacking  that  portion  of  the  Judg- 
ment allowing  counsel  fees,  appellant  relies 
npon  Lecey  y,  Lacey,  108  Cal.  45,  40  Pac. 
1056,  wblch  holds  that  the  court  la  without 
power  to  make  an  allowance  for  counsel  fees 
In  the  final  Judgment,  for  the  reason  that 
the  services  of  counsel  having  then  been 
completed,  no  award  is  necessary  "for  the 
prosecution  of  the  action,"  as  contemplated 
by  section  137,  Civil  Code.  But  the  role  of 
that  case  does  not  apply  here,  because,  this 
being  a  default  Judgment  in  which  no  find- 
ings were  necessary  and  no  bill  of  exceptions 
presented  upon  the  appeal,  all  presumptions 
of  regularity  In  the  proceedings  must  be  In- 
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dulged  In  to  soKMrt  the  Judgment  Thus,  it 
must  be  presumed  for  want  of  showing  to- 
the  contrary  that,  before  the  commencement 
of  the  trial,  plaintiff  proceeded  In  the  usual 
and  customary  way  by  moving  the  court  for 
an  allowance  of  counsel  fees  necessary  for 
the  prosecution  of  the  action,  and  that  this 
motion  wcis  granted  by  the  court,  as  evi- 
denced by  its  final  Judgment. 

[2]  In  assigning  to  plaintiff  the  entire 
community  property  of  the  parties,  the  court 
was  bound  by  tbe  allegations  of  plaintiff's 
complaint,  which  alone  were  admitted  to  be 
true  by  defendant's  default.  Clearly  the  al- 
legations relating  to  the  community  proper- 
ty were  Inserted  for  the  purpose  of  procur- 
ing an  Injunction  to  restrain  defendant  from 
disposing  of  this  property  for  the  purpose 
of  defeating  the  monthly  award  for  mainte- 
nance for  wblch  plaintiff  prayed.  No  notice 
was  given  to  defendant  that  any  disposition 
of  the  community  property  was  sought 
Plaintiff  expressly  alleged  that  defendant 
waB  drawing  a  salary  of  $200  per  month ; 
that  the  sum  of  $75  per  mouth  was  a  reason- 
able sum  for  her  support  and  maintenance; 
and  prayed  that  tbe  court  award  such  rea- 
sonable sum  for  that  purpose.  Manifestly 
under  such  allegations  the  court  would  not 
be  Justified  In  awarding  a  larger  sum  for 
the  supt>ort  and  maintenance  of  the  plaintiff 
without  amendment  or  notice  to  the  defend- 
ant Under  the  prayer  for  general  relief  a 
court  cannot  give  a  plaintiff  Judgment  by 
default  which  la  not  supported  by  the  alle- 
gations of  the  complaint.  Concededly,  under 
the  amendment  of  1917  (St.  1917,  p.  35)  to 
section  137  of  the  Civil  Code,  the  court  may, 
in  an  action  for  maintenance  alone,  make  the 
same  disposition  Of  the  community  property 
as  could  have  been  made  If  the  marriage  had 
been  dissolved;  but  where  under  such  sec- 
tion the  community  property  is  awarded  to 
tbe  plaintiff  without  dissolution  of  the  mar- 
riage, such  award  can  be  sustained  only  up- 
on the  theory  that  it  is  necessary  and  rea- 
sonable for  the  maintenance  and  support  of 
the  wife  or  for  the  wife  and  children  where 
such  relief  is  sought,  because  it  is  for  that 
purpose  alone  that  the  action  can  be  main- 
tained, section  137  providing  that  "the  court, 
in  granting  the  wife  permanent  support  and 
maintenance  •  •  •  shall  make  the  same 
disposition,  of  the  community  property,"  etc. 
The  marriage  state  continues;  tbe  commu- 
nity is  not  dissolved;  the  parties  may  con- 
tinue to  live  together  and  acqull-e  and  enjoy 
community  property. 

Where,  therefore,  tbe  complaint  expressly 
puts  In  issue  the  reasonableness  of  the  sum 
necessary  for  support  and  maintenance  by 
allegations  that  a  specific  sum  is  reasonable 
for  such  purposes,  and  admits,  by  failure  to 
allege  otherwise,  that  the  community  prop- 
erty is  not  necessary  for  such  support  and 
maintenance,   the  default  of   the  defendant 
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admits  the  Isaue  as  so  presented  and  nottaing 
more. 

The  Judgment  Is  modified  by  striking 
therefrom  the  portion  thereof  awarding  to 
plaintiff  the  conimanity  property,  and  as  so 
modified  will  stand  affirmed. 

We  concur:  LANGDON,  P.  J.;  BSIT- 
TAIN,  J. 


Ex  parte  JAMES.    (Cr.  520.) 

(District  Conrt  of  Appeal,  Third  District,  Cali- 
fornia.   April  23,  1920.) 

1.  Criminal  law  $=3238— Sufflolent  cause  to  be- 
lieve accused  guilty  authorizes  magistrate  to 
hold  him. 

A  committing  magistrate  may  reject  the 
testimony  of  accused,  and  believe  that  of  other 
witneaaea,  and  he  is  not  required  to  confine  him- 
self to  the  doctrine  of  reasonable  doubt;  it  be- 
ing sufficient  if  sufficient  cause  exists  to  believe 
accused  guilty,  in  view  of  Penal  Code,  {  872. 

2.  Criminal  law  4=9238— Probable  oaass  held 
to  exist  for  holding  one  aooused  of  obtaining 
sheep  by  falsely  prstendlng  to  have  baak  de> 
posit 

Where  accused  was  charged  with  obtaining 
sheep  worth  $16,000  on  a  false  pretense  that 
he  had  $6,000  on  deposit  In  a  certain  bank,  giv- 
ing the  vendors  a  check  for  the  whole  amount 
under  a  promise  to  deposit  a  sufficient  amount 
to  make  the  check  good  by  a  named  day,  and 
it  appeared  that  he  did  not  have  $6,000  on  de- 
posit, the  commitment  was  anthorUed. 

Application  for  writ  of  habeas  corpus, 
prayed  to  be  directed  'against  the  sheritt  of 
San  Joaquin  county,  to  secure  release  of 
petitioner.    Writ  dismissed. 

Application  for  writ  of  habeas  corpus  by 
F.  O.  James,  to  be  directed  against  the 
sberiff  of  San  Joaquin  county.  Writ  dls- 
missed  and  petitioner  remanded. 

Walter  F.  I<ynch,  of  Stockton,  tot  peti- 
tioner. 

Edward  Van  Vranken,  Dist  Atty.,  and  B. 
P.  Foltz,  Asst.  Dlst  Atty.,  both  of  Stockton, 
for  respondent. 

PREWETT,  Presiding  Judge  pro  tern.  Ap- 
plication for  a  writ  of  habeas  corpus  upon 
the  ground  that  the  petitioner  is  held  to  an- 
swer upon  a  criminal  charge  without  prob- 
able cause.  He  is  charged  with  obtaining 
sheep  worti)  about  $16,000  upon  the  false 
pretense  that,  at  the  time  of  so  doing,  he  had 
$6,000  on  deposit  in  a  certain  bank.  The  pe- 
titioner denies  making  such  a  pretense,  but  ad- 
mits tliat  at  the  time  he  did  not  have  said 
amount,  or,  in  fact,  any  amount  In  excess  of 
80  cents,  on  deposit.  He  engaged  to  purchase 
the  sheep  from,  the  owners.  The  sheep  were 
counted  out  and  loaded  on  the  cars  ready  for 
delivery.    He  thereupon  Informed  the  owners 


that  he  had  $6,000  <m  deposit,  and  that  by 
the  following  Saturday  he  would  deposit  snCta 
further  sums  as  were  necessary  to  meet  the 
check  which  he  then  offered  to  them,  and 
which  they  accepted.  They  testified,  and  thfe 
court  necessarily  found,  that  they  would  not 
have  parted  with  the  title  if  they  bad  not 
believed  his  statement  that  he  had  $6^000  on 
deposit 

1.  The  petitioner  insists  that  he  should  be 
discharged  because  he  informed  the  sellers 
that  be  did  not  liave  sufilci^t  funds  in  tlie 
bank  to  meet  the  check.  It  is  quite  true  that 
he  so  Informed  them,  but  he  is  not  charged 
with  the  representation  that  the  check  would 
be  paid  on  presentation.  Both  he  and  they 
knew  that  it  could  not  be  paid  before  the 
following  Saturday,  and  his  own  testimony 
shows  that  he  knew  it  could  not  be  paid  la 
full  evea  then.  The  false  representation  with 
which  he  stands  charged  is  that  he  then  and 
there  bad  on  deposit  $6,000.  He  took  the 
sheep  of  these  men,  gave  them  a  wortMess 
check  in  payment  sjud  within  a  few  hours 
sold  the  sheep  to  other  parties.  That  he  may 
have  intended,  in  fact  to  meet  the  check  in 
the  future  may  l>e  conceded,  but  this  does 
not  modify  the  fact  as  found  by  the  magis- 
trate, that  be  obtained  this  considerable 
amount  of  property  upon  the  false  represen- 
tation that  he  had  a  large  sum  on  deposit 

[1]  2.  The  petitioner  further  Insists  tliat 
the  false  representation,  in  order  to  be  crim- 
inal, must  relate  to  an  existing  fact  and  that 
It  cannot  relate  to  an  act  to  be  performed  in 
the  future,  as  a  mere  promise  to  pay.  This 
rule,  as  a  mere  stat^nent  of  the  law,  Is 
sound,  and  is  upheld  In  People  v.  Green,  22 
Cal.  App.  45, 133  Pac.  334,  but  it  has  no  appli- 
cation to  the  facts  of  this  case  as  showh 
above.  Th.e  magistrate  was  clothed  with  au- 
thority to  reject  the  testimony  of  the  jpetitlon- 
er,  and  to  believe  that  of  the  otlter  witnesses, 
nor  is  he  required  to  confine  himself  to  the 
doctrine  of  reasonable'  doubt  It  is  sufiicieilt 
if  there  existed  sntficient  cause  to  believe  that 
the  petitioner  is  guilty.  In  re  Vaudiveer,  4 
Cal.  App.  6B3,  88  Pac.  983. 

[2]  The  owners  of  the  she^  testify  that 
they  relied,  in  parting  with  their  title,  upon 
the  fact  that  the  peUtioner  had  $6,000  or 
ready  money.  The  essence  of  the  alleged 
crime  arises  out  of  the  fact  not  that  he  could 
not  pay  the  cb<e<&,  but  that  he  was  short  by 
$6,000  of  his  claimed  assets. 

It  may  well  be,  as  insisted  by  the  owners, 
that  they  were  willing,  in  view  of  his  deposit 
of  $6,000  in  cash,  to  look  to  the  band  of  sheep 
and  other  properties  for  the  remaining  ten 
thousand. 

3.  Petitioner's  claim  that  the  evidenoe  must 
show  an  Intent  to  defraud  beyond  a  reason- 
able doubt  Is  answered  by  the  case  last  dted, 
although  the  specific  question  as  to  intent  did 
not  arise  in  that  case.    However,  section  8T2 
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of  the  Penal  Code  provides  tbat  a  defendant 
mnBt  be  held  "If  It  appears  from  tibe  examina- 
tion that  a  public  otTense  has  been  commit- 
ted." XtalB  language  Imports  a  degree  of  con- 
TlctlMi  far  short,  of  a  bdlef  beyond  a  reason- 
able donbt  Ex  iiarte  Becker,  86  Cal.  402,  25 
Paa  0.  to  In  point  In  that  case  the  conrt 
dlacDsses  the  degree  of  proof  required  before 
a  committing  magistrate  and  says: 

"Whether  it  ia  snffieient  to  coDTict  beyond  a 
reasonable  doabt.  It  is  the  province  of  the  Jury 
to  say,  and  ought  not  to  be  determined  in  ad- 
vance on  habeas  corpus." 

The  cases  cited  by  petitioner  in  support  of 
his  claim  do  not  deal  with  the  measure  of 
proof,  and  are  not  tn  point.  No  authority  has 
been  brought  to  our  attention,  and  we  feel 
assured  tibatnone  exists,  holding  that  a  com- 
mitting magistrate  must,  In  a  ease  of  the 
character  under  review,  be  aatiaSed  as  to  any 
fact  beyond  a  reasonable  donbt. 

We  discover  no  adequate  reason  for  dis- 
turbing the  commitment.  Writ  dismissed, 
and  petitioner  remanded. 

We  concur:    HART,  J.  ;  BURNETT.  J. 


DUNTON   at  al.  V.  TANIGOSHI    st  al. 
(Civ.  2820.) 

(District  Court  of  Appeal,  Second  District, 
Divielon  1,  CaUfornia.    April  28,  1920.) 

1.  Judgfflent  «=» 1 55— Notice  of  motion  to  set 
aside  default  sufficient  where  date  was  cor- 
rectly given,  though  day  was  Improperly 
named. 

Where  a  notice  recited  that  motion  to  set 
aside  a  default  would  be  made  on  Wednesday, 
the  Ist  day  of  July,  the  specificatioa  of  Wednes- 
day may  be  disregarded  as  immaterial,  and  the 
notice  deemed  sufficient,  though  the  let  of  July 
fell  on  Monday  instead  of  Wednesday. 

2.  Judgment  «b>I5S— Notloa  that  motion  to  va- 
oata  default  would  be  made  at  10  o'dook 
aufflcient,  thongb  the  tame  was  not  heard 
until  II. 

Notice  of  motion  to  vacate  a  default,  which 
specified  it  would  be  made  at  10  o'clock,  is 
sofflcient,  thodgh  the  court  by  an  arrangement 
of  its  law  and  motion  calendar  segregated  caus- 
es, and  under  such  segregation  the  clerk  plac- 
ed the  motion  on  the  calendar  for  11  instead  of 
10:  for  the  notice  was  suflScient  to  bring  the 
opposite  party  into  court,  and,  if  there  was 
any  postponement,  he  was  bound  to  take  notice 
of  it. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Action  by  Cora  Dunton  and  others  against 
Ida  May  Tanlgoebl  and  another.     After  de- 


fault Judgment  was  entered,  defendants' 
motion  to  8^  aside  the  same  was  granted, 
and  plaintiffs  appeal.    Order  affirmed. 

Stewart  ft  Stewart,  of  Los  Angeles,  for 
appellants. 

L.  B.  Stanton,  of  Los  Angeles,  for  respond- 
ents. 

JAMES,  J.  After  the  plaintUTs  herein  had 
caused  Judgment  by  default  to  be  entered 
against  the  defendants,  defendants  presented 
a  motion  to  set  aside  the  same  and  to  be 
allowed  to  file  an  answer.  The  motion  was 
granted.     Plaintiffs  appeal  from  the  order. 

[1]  The  main  point  presented  is  as  to  the 
sufficiency  of  the  notice  as  given  by  the  de- 
fendants of  their  motion  to  set  aside  the  de- 
fault and  the  Judgment  entered  thereon.  OThe 
notice  specified  that  the  motion  would  be 
made  on  "Wednesday,  the  1st  day  of  July, 
1918,  at  ten  o'clock  In  the  forenoon  of  said 
day."  As  a  matter  of  fact,  Monday  was  the 
1st  day  of  July,  and  not  Wednesday,  and  the 
motion  was  heard  on  Monday.  Plaintiffs  made 
no  appearance  at  the  hearing  of  the  motion, 
and  they  contend  now  that  the  notice  of  mo- 
tion was  of  no  effect  because  it  was  indefinite 
as  to  the  time  when  the  motion  would  be  pre- 
sented. We  think  that  the  notice  was  a  good 
notice  bringing  on  the  motion  for  the  1st  day 
of  July,  and  that  the  word  '"Wednesday" 
should  be  disregarded.  The  mention  of  the 
particular  day  of  the  week  was  not  necessary 
to  the  notice,  and  a  misstatement  of  that  diay, 
where  the  notice  definitely  designated  "the 
Ist  day  of  July,  1918,"  was  to  our  minds  Im- 
material. 

[2]  The  further  point  is  presented  that  be- 
cause the  superior  court  by  an  arrangement  of 
its  law  and  motion  calendar  segregated  causes, 
and  tbat  under  such  manner  of  segregation 
the  clerk  placed  the  motion  on  the  calendar 
for  11  a.  m.,  instead  of  10  a.  m.,  as  designated 
in  the  notice,  made  its  action  on  the  motion  of 
no  effect  There  appears  to  be  no  merit  in 
that  contention.  The  segregation  referred  to 
was  made  by  the  cleric  after  the  notice  of 
motion  was  given,  and  the  rule  did  not  require 
attorneys  to  ascertain  in  advance  the  particu- 
lar hour  of  the  day  at  which  motions  noticed 
to  be  beard  would  be  called.  A  notice  that  a 
motion  would  be  heard  at  10  a.  m.  would  be 
sufflclMit  notice  to  bring  the  opposite  party 
Into  court  at  that  time,  and,  if  there  was  any 
postponement  of  the  hearing  under  rule  of 
court,  he  would  be  bound  to  ascertain  tbat 
fact.  No  question  is  made  at  all  as  to  the 
sufficiency  of  the  showing  upon  the  applica- 
tion to  set  aside  the  default  and  Judgment. 

The  order  is  affirmed. 

We  concur:    CONRET,  P.  J.;    SHAW,  J. 


"essFor  other  cues  see  suae  topic  and  KBY-NUMBBR  In  all  Key-Numbeied  Slgesto  aod  Indexas 


Digitized  by 


Google 


468 


]fiO  PACIFIC  BEPOSTES 


(Gai 


Exparte  DE  MARTINI.    (Cr.  517.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   AprU  27,  1920.) 

1.  Perjury  €=>&— False  statements  by  Jaror  on 
voir  dire  ar«  perjury. 

False  statements  by  one  being  examined  as 
a  Juror,  after  having  been  sworn  to  make  true 
answers  to  questions  by  court  or  counsel,  con- 
stitute perjury  under  Penal  Code,  g- 118. 

2.  Habeas  corpus  ®=>92(l)— DIflloulty  of  prov- 
ing offense  charged  cannot  be  considered. 

On  habeas  corpus  proceedings  by  one 
charged  with  perjury  for  falsely  stating  that 
he  would  try  the  case  solely  on  the  law  and  the 
evidence,  the  contention  that  the  crime  charged 
was  ^difficult  or  impossible  of  proof  does  not 
require  consideration. 

Original  application  by  George  De  Martini, 
for  writ  of  habeai^  corpus  to  secure  his  re- 
lease from  custody  under  indictment  for  per- 
jury.   Writ  denied. 

E.  R.  Vaugbn  and  George  B.  Foote,  of  Sac- 
ramento, for  petitioner. 

Hugh  B.  Bradford,  Dist.  Atty.,  and  J.  R. 
Hughes,  Asst  Dist.  Atty.,  both  of  Sacramento, 
for  respondent 

PLtJMMER,  Presiding  Judge  pro  tem.  On 
the  17th  day  of  March,  1920,  an  indictment 
was  returned  in  the  superior  court  of  the  state 
of  California,  in' and  for  the  county  of  Sac- 
ramento, charging  the  petitioner  with  the 
crime  of  perjury,  alleged  to  have  been  com- 
mitted by  said  petitioner  In  said  court  on  or 
about  the  12.th  day  of  January,  1920,  upon  his 
examination  on  voir  dire  as  to  his  competency 
to  serve  as  a  Juror  In  a  certain  cause  then 
and  there  pending.  Upon  such  examination 
the  petitioner  was  asked  the  following  ques- 
tions and  gave  the  following  answers,  to  wit: 

"Q.  And  if  you  are  chosen  as  a  juror  in  this 
case,  you  will  try  this  case  solely  upon  the  evi- 
dence produced  in  court,  and  the  instructions 
of  the  court?  A.  Yes,  sir.  Q.  Nothing  outside 
of  the  case— that  is,  outside  of  the  evidence 
and  the  instmctions  of  the  court — will  enter  into 
your  deliberations  when  you  go  into  the  jury- 
room?    A.  No,  sir." 

The  Indictment  then  sets  forth  allegations 
such  as  are  required  In  charging  the  crUne 
of  perjury — the  falsity  of  the  answers,  the 
Imowledge  thereof  of  the  petitioner,  etc. 

[1]  The  petitioner  contends  that  the  indict- 
ment charges  no  public  offense  and  that  per- 
jury cannot  be  predicated  upon  false  state- 
ments given  by  a  prospective  Juror,  or  upon 
his  voir  dire  examination.  The  argument  In 
support  of  this  contention  Is  based  upon  the 
cases  having  to  do  with  promissory  oaths. 
By  section  118  of  the  Penal  Code  it  is  pro- 
vided that — 

"Every  person  who,  having  taken  an  oath  that 
he  will  testify,  declare,  depose,  or  certify  truly 


before  aiiy# competent  tribnnal,  officer,  or  per- 
son, in  any  of  the  cases  in  which  such  an  oath 
may  by  law  be  administered,  willfully  and  con- 
trary to  such  oath,  states  as  true  any  material 
matter  which  he  knows  to  be  false,  is  guilty 
of  perjury." 

The  petitioner  In  this  case  had  administered 
to  him  an  oath  In  substance  as  follows: 

"That  you  will  true  answers  make  to  such 
questions  as  may  be  propounded  to  you  by  court 
or  counsel  touching  your  competency  to  act  as 
a  trial  Juror  in  the  cause  now  pending,"  etc. 

This  oath  Is  in  substance,  if  not  in  form, 
the  same  oath  that  is  administered  to  a  wit- 
ness testifying  In  either  dvil  or  criminal 
causes  pending  in  any  of  the  courts  of  the 
state.  The  crime  diarged  to  have  been  com- 
mitted by  the  petitioner  was  not  after  Imving 
been  "sworn  to  well  and  truly  try  the  cause 
and  a  true  yerdlct  render  according  to  the 
law  and  the  evidence,"  etc,  but  when  be  was 
sworn  to  tell  the  truth.  The  misappi<ehensiaii 
in  this  case  arises  from  the  failure  to  draw 
the  distinction  between  the  two  oaths.  The 
oath  of  the  Juror  to  well  and  truly  try  a  cause 
is  admittedly  promissory  In  its  nature,  but 
the  oath  of  a  prospective  Juror  on  his  voir 
dire  examination  l>inds  him,  under  the  pains 
and  penalties  of  perjury,  to  truthfully  answer 
the  questions  that  may  ^  propounded  to  bim 
by  either  court  or  counsel.' 

The  liinguage  of  section  118  of  tlie  Penal 
Code  is  certainly  broad  Plough  to  include  the 
offense  of  perjury  when  committed  by  a  pro- 
spective Juror  upon  his  voir  dire  examination, 
and  to  hold  otherwise  would  certainly  be 
to  open  the  door  wide  to  all  forms  of  collusion 
In  the  selection  of  Jurors,  if  false  answers 
knowingly  and  corruptly  made  under  such 
circumstances  can  be  given  with  Impunity. 
In  Billiard  v.  State,  82  Tenn.  (14  Lea)  648,  a 
prospective  Juror  was  held  to  have  committed 
perjury  upon  giving  a  false  answer  to  tfae 
following  question: 

"Have  you  formed  or  expressed  any  opinion 
as  to  the  guilt  or  iimocence  of  the  defendant?" 

In  that  case  the  oath  administered  upon 
voir  dire  was  practically  the  same  as  admin- 
istered in  the  case  now  under  consideration. 
In  State  v.  Howard,  63  Ind.  502,  It  was  held 
that  an  indictment'  for  perjury  might  be  pred- 
icated upon  alleged  false  swearing  given  by 
the  defendant  while  being  examined  under 
oath  as  to  bis  competency  to  sit  as  a  Juror  on 
the  trial  of  a  cause.  To  the  same  eftect  is  the 
case  of  Finch  v.  United  States,  1  Okl.  396,  33 
Pac.  638. 

It  does  not  appear  that  this  question  has 
heretofore  been  expressly  decided  by  the  Su- 
preme or  Appellate  Courts  of  this  state.  In 
the  case  of  Ex  parte  Meyer,  40  Pac.  953^  the 


'  Reported  In  tall  In  the  Psciae  Reporter ;  reported 
ns  a  memorandum  decision  without  opinion  In  107 

Cal.  17. 
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petitioner  was  held  to  answer  upon  a  dliarge 
of  baring  falslQed  bis  oatb  onder  similar  dr- 
cumstances  but  tbe  question  of  wbetber  per- 
ixay  could  or  could  not  be  so  committed  "was 
not  decided.  Tbe  petitioner  waa  dlsdiarged 
for  otber  reasons. 

[2]  Tbe  contention  that  the  crime  dbarged 
ts  difficult  or  impossible  of  proof  does  not 
seem  to  require  any  consideration  upon  tliis 
proceeding.  Being  of  tbe  opinion  that  the 
charge  <A  peijnry  may  l>e  baaed  upon  false 
swearii^  by  a  prospective  Juror  upon  his  voir 
dire  examination  and  that  for  tbe  purposes  of 
this  petition  tbe  Indictment  herein  is  in  all 
other  respects  sufficient  it  follows  that  tlie 
writ  prayed  for  herein  should  be  denied ;  and 
It  is  80  ordered  and  tbe  petitioner  remanded. 

Weconcnr:    BURNETT,  J.;  HART,  J. 


DOLAN  V.  SUPERIOR  COURT  OF  CALL 
FORNIA  IN  AND  FOR  CITY  AND  COUN< 
TY  OF  SAN  FRANCISCO  Stal.    (Civ.3442.) 

(District  Conrt  of  Appeal,  First  District,  Divi- 
sion 2,  Callfomia.    April  28,  1920.) 

i.  JadgiMDt  ®=3337— Motion  to  vacats  for  la- 
adverteaoe  most  ba  filed  under  Code  Civ.  Proo. 
S473. 

A  motion  to  vacate  a  judgment  because  en- 
tered throagb  inadvertence  cannot  l>e  made  an- 
der  Oode  Civ.  Proc.  H  663,  663a,  aUowing  mo- 
tion  to  vacate  because  the  conclusions  of  law 
were  not  consistent  with  nor  supported  by  the 
findings,  but  such  motion  must  be  made  under 
section  473,  permitting  relief  from  judgments 
entered  through  inadvertence  or  excusable  neg- 
lect. 

2.  Cosrts  ^=>l  14— Can  oorreot  record  by  entry 
of  order  nunc  pro  tunc 
The  court  can  always  correct  its  minutes  so 
that  they  sbaU  speak  the  truth,  and  therefore 
can  enter  nunc  pro  tune  an  order  submitting 
motion  for  new  trial  which  was  inadvertently 
not  entered  on  the  day  made. 

8.  New  trial  «s>l55— Order  held  to  show  grant- 
ing on  date  of  entry  which  was  too  late,  and 
not  date  nuno  pro  tunc,  which  was  in  time. 
On  order,  reciting  that  tbe  submission  of 
the  motion  for  new  trial  was  inadvertently  not 
entered,  and  further  ordering  that  tbe  motion 
be  granted,  and  that  the  order  granting  it  be 
entered  as  of  a  prior  date,  shows  that  the  order 
granting   the   motion   was   made   on   the    date 
of  tbe  order,  not  on  the  prior  date  stated  for 
its  entry,  so  that  it  was  too  late,  where  more 
than  three  months  bad  elapsed  from  notice  of 
judgment,  and  the  motion  must  be  deemed  de- 
nied under  Code  Civ.  Proc.  {  660. 

4.  Certiorari  «s»58— Affidavits  contrary  to  rec- 
ord cannot  be  eensldcred. 

On  certiorari  to  review  an  order  granting 
new  trial,  which  showed  it  was  made  too  late. 


an  affidavit  of  counsel  that  the  order  was  in  fact 
made  on  an  earlier  date  cannot  be  considered, 
where  the  respondent  court  and  judge  stand 
upon  the  order,' especially  where  another  order, 
made  at  the  same  time,  shows  that  the  neyr 
trial  was  granted  on  that  date,  and  not  on  an 
earlier  date. 

5.  Judgment  «=>397— Cannot  without  notice  set 
aside  for  Inadvertence  order  of  vacation  pre- 
viously entered. 

A  court  cannot  without  notice  to  the  par- 
ties, set  aside  on  the  ground  of  inadvertence 
an  order  previously  made,  wliich  granted  a 
motion  to  vacate  a  judgment. 

6.  Judgment  9=3397— Vacating  bepause  conclu- 
sions are  not  supported  by  findings  without 
new  Judgment  Is  void. 

Under  Code  Civ.  Proc.  |  663,  authorizing 
the  court  to  vacate  a  judgment  because  the  con- 
clusions of  law  are  not  supported  by  the  findings 
or  are  inconsistent  with  the  findings,  and  re- 
qniiing  entry  of  a-  proper  judgment,  an  order 
granting  a  motion  to  vacate  a  judgment  on 
that  groond,  but  containing  no  direc^on  for  a 
new  judgment,  is  void. 

7.  Judgment  •s»340--Vold  order  can  be  sat 
aside  whenever  It  oomes  before  court. 

A  void  order  can  be  set  aside  whenever.it 
comes  before  a  court. 

Application  for  certiorari  by  Margaret 
Oatberine  Dolan  against  the  Superior  Court 
of  tbe  State  of  California  In  and  for  the  City 
and  County  of  San  Francisco  and  Bon. 
George  A-  Sturtevant,  Judge  thereof,  and  an-- 
other,  to  review  orders  granting  a  new  trial 
and  vacating  a  Judgment.    Orders  annuued. 

Raine  liwell,  of  San  Francisco,  for  peti- 
tioner. 

Jos.  U  Taaffe,  of  San  Francisco,  for  re- 
8pond«it8. 

BRITTAIN,  3.  The  petitioner,  wife  of 
William  Lawrence  Dolan,  Joined  as  one  of 
the  respondents  here,  was  granted  an  inter- 
locutory decree  of  divorce  on  the  groond  of 
extreme  cruelty.  By  the  decree  certain  pro- 
vision as  made  for  the  maintenance  of  four 
minor  children,  and  certain  community  prop- 
erty was  set  aside  to  the  wife.  The  decree 
also  determined  that  other  real  property,  the 
title  to  which  it  is  averred  stood  of  record  in 
tbe  name  of  the  wife,  was  her  separate  prop- 
erty. The  decree  was  made  and  entered  on 
November  14,  1919,  and  thereafter  on  Novem> 
ber  28,  1919,  notice  of  motion  for  new  trial 
was  served  and  tiled.  On  the  same  day  a 
single  notice  of  motion  to  vacate  the  Judg- 
ment was  served.  Two  grounds  were  speci- 
fied, tbe  first  being  that  the  conclusions  of 
law  were  not  consistent  with,  nor  supported 
by,  tbe  findings;  and  tbe  second,  that  the 
findings  were  signed  inadvertently,  in  that 
they  were  not  first  presented  to  the  defend- 
ant or  his  connsel. 

[1]  A  motion  to  vacate  tlie  Judgment,  bas- 
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ed  on  the  first  gronnd,  was  permissible  under 
sections  663  and  663a  of  the  Code  of  OItU 
Procedure.  Those  sections  do  not  provide 
for  setting  aside  a  Judgment  on  the  ground 
of  Inadvertence.  Relief  from  judgments  en- 
tered through  Inadvertence,  surprise,  or  ex- 
cusable neglect  must  be  sought  by  a  motion 
made  under  section  473  of  the  Code  of  Civil 
Procedure.  The  record  here  does  not  show 
what  the  moving  papers  were,  nor  what 
showing  was  made  when  the  motions  were 
presented. 

Both  motions,  together  with  a  cross-motion 
for  additional  attorney's  fees,  were  presented 
to  the  court  on  January  30,  1920,  the  case 
having  been  transferred  from  the  depart- 
ment of  the  superior  court  In  San  Francisco, 
where  it  was  first  tried  to  another  depart- 
ment presided  over  by  a  different  Judge. 

The  minute  order  made  on  January  30, 
1920,  did  not  mention  the  presentation  or 
submission  of  the  defendant's  motion  for  a 
new  trial.  It  stated  that  the  defendant's 
motion  to 'vacate  the  Judgment  was  submit- 
ted and  taken  under  consideration,  and  that 
the  plaintiff's  motion  for  coimaei  fees  was 
similarly  submitted.  On  February  13,  1920, 
a  minute  entry  was  made.  It  recited  that, 
the  court  having  considered  and  l)eing  fully 
advised  concerning  defendant's  motion  to 
vacate  the  Judgment,  it  is  ordered  that  the 
motion  be  granted  as  to  the  property  rights 
of  the  parties.  If  the  court  had  considered 
that  motion  as  one  made  pursuant  to  section 
473  of  the  Code  of  Civil  Procedure  on  the 
ground  of  inadvertence  in  the  signing  of  the 
findings,  the  order  would  necessarily  have 
set  aside  the  entire  Judgment.  Since  it  was 
limited  to  that  portion  of  the  Judgment  re- 
lating to  the  property  rights,  it  must  have 
been  considered  by  the  trial  court  as  having 
been  made  under  sections  663  and  663a  of 
the  Code  of  Civil  Procedure.  It  is  to  be  not- 
ed that  this  order  did  not  direct  the  entry  of 
any  other  Judgment.  It  was  also  ordered 
that  plalntifi's  motion  for  counsel  fees  be  de- 
nied. There  was  no  reference  to  the  motion 
for  new  trial. 

On  February  25,  1020,  two  minute  orders 
were  made,  the  first  reading: 

"It  appearing  to  the  satisfaction  of  the  court 
that  the  order  heretofore  made  herein  on  the 
30th  day  of  January,  1920,  to  wit,  submitting 
the  defendant's  motion  for  a  new  trial  having 
been  inadvertently  not  entered,  it  is  by  the 
court  ordered  that  the  entry  of  g^d  order  be 
made  this  day  nunc  pro  tunc,  as  of  the  30tb 
day  of  January,  1920.  And  it  is  further  ordered 
that  said  defendant's  motion  for  a  new  trial  be, 
and  the  same  is  hereby,  granted  as  to  the 
pronerty  rights  of  the  said  parties  to  the  said 
action,  otherwise  said  defendant's  motion  stands 
denied,  and  it  is  further  ordered  that  said  order 
be  entered  this  day  nunc  pro  tunc  as  of  Feb> 
ruary  13,  1920." 

[2]  The  first  clause  of  this  order  was  clear- 
ly within  the  power  of  the  court,  which  may 


always  correct  Its  mlnntes  so  that  they  titan 
speak  the  truth.  Garoutte  ▼.  Haley,  104  CaL 
497,  38  Pac.  194. 

[3]  Assuming  that  there  was  a  mere'  min- 
isterial inadvertence  in  omitting  the  order  of 
submission  of  the  motion  for  a  new  trial,  it 
does  not  appear  that  the  Judicial  function  of 
determining  that  motion  was  exercised  in 
any  way  until  February  2({,  1920.  This  was 
more  than  three  months  after  the  service  of 
notice  of  the  entry  of  the  Judgment  on  No- 
vember 10,  1919.  The  failure  of  the  oonrt  to 
determine  the  motion  for  a  new  trial  before 
the  expiration  of  the  statutory  period  had 
the  effect  of  a  denial  of  the  diotlon.  Oode 
Civ.  Proc.  {  680 ;  Estate  of  Waters  (Sup.)  185 
Pac.  951;  San  EVancisco,  etc.,  Rys.  v.  Supe- 
rior Court,  172  Cal.  544,  157  Pac.  604. 

[4]  It  is  stated  in  the  aflidavit  of  the  attor- 
ney for  the  respondent,  Dolan,  that  on  Feb- 
ruary 13,  1920,  the  court  made  and  gave  its 
order  granting  the  motion  for  a  new  trial  as 
to  the  property  rights  of  the  parties.  This 
statement  contradicts  the  order  Of  Feliraary 
2S.  If  the  trial  court  in  fact  made  the  order 
granting  the  new  trial  on  February  13,  and 
by  the  later  order  sought  only  to  correct  the 
Inadvertence  of  the  clerk,  it  would  no  doubt 
have  said  so,  as  it  did  in  regard  to  the  or- 
der of  submission,  and  it  would  not  in  terms 
and  by  the  most  apt  language  have  made  a 
new  order  granting  a  new  trial,  nor  ordered 
the  new  order  to  be  entered  nunc  pro  tunc. 
On  certiorari  this  court  is  bound  by  die  rec- 
ord, particularly  when,  as  here,  the  respond- 
ent court  and  Judge  stand  upon  it.  City  of 
Los  Angeles  v.  Toung,  118  Oal.  295,  50  Pac.  • 
534,  62  Am.  St.  Rep.  234 ;  Borchard  v.  Board 
of  Supervisors,  144  Cal.  14,  77  Pac.  70&  Up- 
on the  record  before  this  court  it  Is  conclud- 
ed that  the  order  of  February  25  in  so  far  as 
It  purported  to  grant  a  new  trial  on  certain 
issues  was  beyond  the  Jurisdiction  of  the  su- 
perior court  and  void.  The  motion  for  a 
new  trial  was  terminated  by  the  expiration 
of  the  time  limited  for  its  consideration. 

What  has  been  said  concerning  the  inef- 
fectiveness of  the  affidavit  to  contradict  ttfe 
record  certified  gains  force  In  considering 
the  effect  of  another  order  made  on  Febru- 
ary 25.    It  Is  as  follows: 

"It  appearing  to  the  satisfaction  of  the"  court 
that  the  order  heretofore  made  and  entered  on 
the  13th  day  of  February,  1920,  to  wit,  grantuig 
the  defendant's  motion  for  an  order  vacating 
the  judgment  and  decree  heretofore  entered 
herein,  and  based  on  the  findings  of  fact  made 
by  said  court  as  to  the  property  rights,  having 
been  inadvertently  made,  it  is  by  the  court  or- 
i  dered  that  said  order  be,  and  the  same  is  here- 
by, vacated  and  set  aside,  and  it  is  further  or- 
dered that  said  defendant's  motion  *  *  *  be 
and  the  same  is  hereby  denied,  and  it  is  fur- 
ther ordered  that  said  order  be  entered  this  day 
nunc  pro  tunc  as  of  February  13,  1920." 

A  reading  of  this  order  In  connection  with 
the  order  purporting  to  grant  a  new  trial 
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can  leave  no  donbt  npon  the  qnesUon  com- 
cemlng  what  orders  were  made  on  February 
13,  qpr  that  when  the  court  reconsidered 
tbem  on  February  25  the  Judge  coacluded 
and  quite  clearly  stated  that  he  made  the  or- 
der vacating  the  Judgment,  and  did  not 
make  the  order  granting  a  new  trial  on  Feb- 
ruary 13,  although  he  may  have  Intended  to 
do  Just  what  he  attempted  to  do  on  Febru- 
ary 25. 

[i]  Because  of  the  action  of  the  trial  court 
In  making  (he  order  purporting  to  vacate  the 
order  setting  aside  the  Judgment  in  part,  it 
is  deemed  proper  for  the  Information  of  the 
trial  court  and  of  counsel  to  state  the  views 
of  this  court  in  regard  thereto,  in  order  that 
there  may  be  no  misconception  of  the  effect 
of  this  decision.  The  second  order  purport- 
ing to  set  aside  the  order  vacating  the  judg- 
ment V!a»  invalid  if  the  first  order  be  consid- 
ered as  having  any  effect.  Assuming  the 
validity  of  the  first  order,  it  was  subject 
only  to  be  set  aside  on  appeal  or  under  prop- 
er proceedings  under  section  473  of  the  C!ode 
of  Civil  Procedure.  After  a  court  has  acted 
Judicially  it  may  not  seek  to  correct  its  own 
errors  by  changing  its  Judgments  and  or^ 
ders  without  notice  to  the  parties  affected. 
Such  action  would  very  shortly  deprive  all 
Judgments  of  their  character  of  finality. 
L«ng  V.  Superior  Court,  71  CaL  491,  12  Pac. 
306,  416:  Carpenter  v.  Superior  Court,  75 
CaL  606,  19  Paa  174 ;  Holtum  v.  Grief,  144 
CM.  521,  78  Pac.  11;  United  Railroads  v. 
Superior  Court,  170  Cal.  760,  151  Pac.  129, 
Ann.  Cas.  1916B,  199;  Gill  v.  Pepptn,  182 
Pac.  815.  If  the  order  was  improvldently 
made,  upon  a  proper  showing  and  on  notice 
it  may  be  set  aside,  but  the  court  cannot 
without  notice  and  upon  no  showing  Justify  a 
review  of  its  own  Judicial  act  by  a  mere  re- 
cital that  it  made  the  first  order  inadvertent- 
ly. In  this  case  there  does  not  appear  to 
have  been  either  notice  given  the  petitioner 
of  the  contemplated  action  of  the  court  or  any 
showing  of  inadvertence  other  than  tliat  the 
trial  court  determined  on  second  thought  that 
it  was  in  error  when  It  first  acted.  If  the 
flmt  order  was  a  valid  exercise  of  the  power 
of  the  court,  under  section  663  of  the  Code 
of  dvil  Procedure  the  second  order  was  be- 
yond the  Jurisdiction  of  the  court 

[•]  The  validity  of  the  order  vacating  the 
Judgment  depends  upon  whether  or  not  it  is 
within  the  powers  defined  in  sections  663 
and  663a  of  the  Oode  of  Civil  Procedure. 
Without  the  decision  it  is  Impossible  to  de- 
termine whether  this  objection  to  the  Judg- 
ment was  well  taken  or  not,  and  in  support 
of  the  action  of  the  trial  Judge,  for  the  pres- 
ent purpose  it  must  be  assumed  that  It  was. 
It  does  not  follow,  however,  that  the  order 
vacating  the  Judgment  was  wltliln  the  Juris- 


diction of  the  trial  court  Section  663  of  the 
Code  of  Civil  Procedure  provides  that  « 
Judgment  may  be  set  aside  and  another  and 
different  Judgment  entered  when  the  findings 
do  not  support  the  conclusions  of  law,  and, 
tbat  when  the  Judgment  Is  set  aside,  the  con- 
clusions of  law  shall  be  amended  and  cor- 
rected. Oode  Civ.  Proc.  {  863.  The  notice  of 
motion  is  required  to  specify  the  particulars 
in  which  the  conclusions  of  law  are  not  con- 
sistent with  the  findings,  and  an  order  grant- 
ing the  motion  may  be  reviewed  on  appeal. 
Code  Civ.  Proc.  {  663a.  These  Code  provi- 
sions are  consistent  with  the  rule  that  litiga- 
tion must  not  be  piecemeal.  If  the  original 
Judgment  is  correct,  the  party  in  whose  favor 
it  was  Is  entitled  to  have  it  enforced,  and  If 
it  is  not  supported  bf  the  findings,  the  other 
party  is  entitled  to  have  mother  and  correct 
Judgment  altered.  In  either  case  the  loser 
Is  given  the  right  of  appeal.  The  Code  sec- 
tions do  not  permit  two  motions  to  be  made, 
nor  two  orders,  one  setting  aside  the  Judg- 
ment, and  another  at  a  later  day  directing 
the  entry  of  a  different  Judgment.  If  on  the 
motion  it  appears  to  the  court  that  the  find- 
ings require  the  Judgment  to  be  set  aside,  it 
must  also  appear  what  conclusions  of  law 
should  be  made  on  the  facts,  and  the  only 
order  within  the  power  of  the  court  under 
these  circumstances  Is  one  setting  aside  the 
Judgment  and  directing  as  a  part  of  the 
same  order  the  entry  of  another  Judgment 
It  is  from  such  an  order  only  that  an  appeal 
is  provided.  An  order  merely  setting  aside 
the  Judgment  and  leaving  the  case  imdeter- 
mined  is  void  and  not  merely  erroneous. 
Any  other  rule  might  lead  to  interminable 
delays  and  the  loss  of  Important  rights  by 
litigant's.  On  such  a  motion  the  court  has 
no  power  to  consider  or  determine  any  mat- 
ter except  what  Judgment  should  be  entered 
upon  the  facts  as  found.  Swift  v.  Occiden- 
tal, etc  Ob.,  141  Cal.  166,  74  Pac.  700 :  Dahl- 
berg  V.  Olrsch,  167  Cal.  325,  107  Pac.  616; 
Hole  V.  Takekawa,  165  Cal.  372, 142  Pac.  445. 

[7]  A  void  order  may  be  swept  aside  when- 
ever it  comes  before  a  court,  and  the  order 
vacating  the  Judgment  without  directing 
what  Judgment  should  be  entered  was  such 
an  order.  Upon  the  present  state  of  the  rec- 
ord the  original  Judgment  stands  unaffected 
by  the  subsequent  proceedings,  unless  It  be 
modified  or  set  aside  on  appeal  or  In  some 
other  way  permitted  by  the  statutes. 

The  order  granting  the  new  trial  and  the 
order  vacating  the  Judgment  respectively  are 
annulled. 

I  concur:     LANGDON,  P.  J. 

Justice  NOURSB,  having  rendered  the 
Judgment  attacked  in  tt>e  proceeding  herein 
reviewed,  does  not  participate  In  the  decision. 
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KINDERMAN  V.  SHIPLEY.    (Civ.  2678.) 

(District    Court   of   Appeal,    Second   District, 
Division  2,  California.    April  30,  1920.) 

i.  Judgment  ^9714(3)— Judgment    for    land- 

lord  in  action  defended  on  groMnd  of  breach 

of  lease  held  conclusive. 

Judgment  for   landlord  in   action  for   one 

month's    rent    |n    which    tenant    defended    on 

ground  that  landlord  had  wrongtully  closed  up 

entrance,  thereby  breaching  lease  .and  entitling 

tenant  to   vacate  prenrises,  was  conclusive  in 

subsequent   action   for   accrued   rentals   under 

such  lease,  in  which,  tenant  pleaded  the  cloeing 

up  of  such  entrance  as-  a  defense  and  by  way  of 

counterclaim  for  damages. 

2.  Judgment  «=97l4(i)— Judgment  conclusive 
in  enlisequent  action  between  eane  parties 
involving  same  question. 

A  former  judgment  between  the  same  par- 
ties is  conclusive,  not  only  as  to  the  subject- 
matter  in  controversy  in  the  action  upon  which 
it  is  based,  but  also  in  all  other  actions  involv- 
ing the  same  question. 

3.  Appeal  and  error  ®3>766— On  appeal  under 
alternative  method  failure  to  print  portions 
of  record  held  not  to  warrant  dismissal  of 

appeal. 

On  appeal  under  the  alternative  method, 
appellant's  failure  to  print  in  her  brief  or  in 
a  supplement  thereto  such  portions  of  record 
as  she  desired  to  call  to  the  court's  attention 
did  not  warrant  dismissal  of  the  appeal,  under 
Code  Civ.  Proc.  §  953c,  as  amended  by  St 
1019,  p.  261,  since  court  finds  it  preferable  to 
examine  the  typewritten  record  rather  than  re- 
quire a  supplement  to  be  prepared. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Louis  Myers,  Judge. 

Action  by  S.  Kinderman  against  Virginia 
Shipley.  Judgment  tor  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

E.  V.  Chavez,  of  Los  Angeles,  for  appellant. 
J.  J.  Wilson,  L.  A.  Lewis,  and  Haas  &  Dun- 
nigan,  all  of  Los  Angeles,  for  respondent. 

SLOANE,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  from  the  defendant  $940  ac-' 
crued  rentals  under  a  lease  by  plaintiff  to  de- 
fendant of  a  rooming  house  in  the  city  of  Ix>s 
Angeles.  Defendant  admitted  the  execution 
of  the  lease,  and  that  the  rental  was  unpaid, 
but  denied  liability,  and  sought  to  recover 
damages  upon  her  counterclaim.  The  de- 
fense and  cross-action  is  based  upon  the  al- 
leged fact  that  after  the  execution  of  the 
lease  for  a  term  of  years  the  plaintiff  closed 
up  one  of  the  main  entrances  to  the  premises 
from  the  public  street,  thus  greatly  reducing 
the  value  of  the  use  of  the  premises,  and  de- 
stroying the  [iroflts  of  defendant's  leasehold. 

On  the  trial  before  a  Jury  the  court  In- 
structed the  return  of  a  verdict  for  plaintiff, 
and  against  the  defendant  on  her  counter- 
claim, uiwn  the  introduction  of  the  Judgment 


roll  in  a  f<niner  ^.ction  between  tbe  same  itar- 
ties,  upon  the  same  lease,  and  In  which  the 
same  facts  were  pleaded  by  way  of  defense, 
with  findings  and  Judgment  against  the  de- 
fendant 

The  sole  question  presented  on  this  appeal 
is  as  to  the  correctness  of  the  holding  of  the 
trial  court  that  the  issue  of  fact  raised  by  de- 
fendant's answer  and  cross-complaint  was 
res  Judicata. 

•  The  former  action  was  brought  lit  a  Jus- 
tice's court  to  recover  one  month's  rent  undet 
the  lease  for  the  sum  of  $90.  Judgment  was 
against  the  defendant,  who  appealed  to  tlie 
superior  court,  and  a  trial  de  novo  was  there 
had.  The  issue  raised  by  the  answer  was 
pleaded  as  follows': 

"(2)  Defendant,  further  answering  and  for 
defense  herein,  alleges  that  at  the  time  said 
agreement  was  entered  into  and  she  took  pos- 
session of  said  premises  from  North  Main  street, 
which  was  the  main  entrance  to  the  same,  the 
same  being  designated  as  No.  387  No.  Main 
street,  as  set  out  in  said  agreement  which  fact 
was  the  reason  for  defendant  entering  into  said 
agreement,  but  that  after  defendant  had  so  en- 
tered into  said  agreement  and  had  taken  posses- 
sion of  said  premises,  and  against  the  will  and 
protests  of  said  defendant,  said  entrance  was 
wrongfully  closed  up  and  taken  out  by  plaintiff 
or  his  lessor,  which  was  a  breach  of  the  condi- 
tions of  said  agreement  and  said  entrance  was 
made  into  a-  store  on  the  ground  floor  and  rent- 
ed to  other  parties. 

"(3)  That  the  defendant  depended  and  relied 
in  entering  into  said  agreement  entirely  upon 
tbe  fact  that  the  said  premises  had  said  en- 
trance to  said  Main  street;  the  other  entrance 
to  same  'to  New  High  street  being  obscure  and 
in  the  rear  of  said  building. 

"(4)  That  by  reason  of  said  Main  street  en- 
trance having  been  so  abandoned  and  taken  oat, 
tbe  said  agreement  became  forfeited,  inopera- 
tive, and  void,  and  tbe  defendant  iiecaiue  great- 
ly damaged,  and  the  said  premises  became  en- 
tirely worthless  and  ruined  and  worthless  for 
the  purpose  for  which  the  same  were  leased, 
and  that  by  reason  thereof  defendant  did,  and 
was  compelled  to  vacate  and  surrender  the  same 
to  plaintiff." 

In  Its  decision  against  defendant  tbe  supe- 
rior court  found  that  prior  to  the  negotiations 
of  the  lease  in  question  there  liad  been  an' 
entrance  to  the  premises  in  question  as  alleg- 
ed by  defendant,  but  that  during  the  negotia- 
tions leading  up  to  the  execution  of  the 
lease  such  entrance  to  the  premises  was  be- 
ing clo.<«ed,  and  that  certain  employfe  of  the 
plaintiff  were  engaged  In  closing  up  this  en- 
trance and  removing  the  stairway  leading 
from  Main  street  into  the  said  premises: 
that  prior  to  the  time  of  the  execution  of  said 
lease  the  entrance  had  been  closed  and  aban- 
doned, and  the  stairway  removed;  that  in 
the  execution  of  the  lease  the  parties  to  the 
lease,  being  tlie  plaintiff  and  defendant  con- 
templated and  understood  that  there  was.  to 
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be  no  entrance  to  said  pz^ulses  from  Main 
street;  and  that  at  the  time  the  lease  was 
executed  and  defendant  entered  into  posses- 
sion of  the  premises  tbere  was  no  entrance 
from  Main  street  The  court,  further  found 
that  the  allegations  of  paragraphs  2,  3,  and  4 
of  the  answer  herein  set  forth  were  untrue, 
and  that  the  defendant,  with  full  knowledge 
that  said  entrance  did  not  exist,  and  for  the 
purpose  of  ratifying  the  lease,  caused  the 
lease  to  be  acknowledged,  and  thereafter 
placed  it  of  record  in  the  records  of  Los  An- 
geles county.  The  defendant  thereafter  aban- 
doned the  premises  and  defaulted  la  all  fur- 
ther payments  of  rent,  and  this  action  was 
brought  some  two  years  later  by  the  plaintiff 
to  recover  damages  in  the  sum  of  $910  for 
breach  of  the  covenant  to  pay  rent.  The  de- 
fendant, by  way  of  defense  and  counterclaim, 
set  up,  in  substantially  the  same  language  as 
in  the  defense  to  the  former  action,  the  facts 
there  alleged  as  to  the  existence  and  subse- 
quent closing  of  the  Main  street  entrance,  and 
claimed  damages  in  the  sum  of  $17,700. 

[1,  2]  We  think  It  is  clearly  apparent  that 
Ute  defendant  is  estopped  by  the  former  de- 
cree and  Judgment  from  setting  up  this  de- 
fense and  cause  of  action  on  counterclaim. 
It  is  true  that  the  relief  sought  here  by  de- 
fendant is  not  precisely  the  same  as  in  the 
former  action,  but  the  right  of  defendant  to 
relief  depends  upon  precisely  the  same  issue 
of  fact  that  was  tried  In  the  former  case  and 
determined  adversely  to  defendant's  conten- 
tion. The  question  of  debarring  defendant's 
right  to  plead  a  counterclaim  in  the  present 
case  because  of  not  having  presented  such 
claim  In  the  former  trial  is  not  involved.  It 
Is  merely  that  the  issue  of  fact  which  she  now 
relies  upon  for  her  detense  and  recovery  of 
damages  has  heretofore  been  tested  and  ad- 
Judged  untrue  in  a  trial  by  a  competent  court 
between  the  same  parties ;  and  the  law  de- 
clares that  as  between  the  parties  that  ques- 
tion was  settled  once  for  all.  "A  former 
Judgment  between  the  same  parties  is  con- 
clusive not  only  as  to  the  subject-matter  in 
controversy  in  the  action  upon  which  it  la 
based,  but  also  in  all  other  actions  involving 
|tae  same  question."  Blngbam  v.  Kearney, 
136  Cal.  177,  68  Pac.  597 ;  Southern  Pac.  CJo. 
V.  Edmunds,  168  Cal.  418,  143  Pac.  697 ;  Cur- 
tis V.  Upton,  175  Cal.  381, 165  Pac.  935 ;  Koeh- 
ler  v.  Holt  Mfg.  Co.,  140  Cal.  337,  80  Pac.  73. 
The  last  case  cited  is  particularly  in  point  on 
the  Issue  here. 

[3]  Respondent  calls  attention  to  the  fact 
that  this  appeal  is  brought  under  the  alterna- 
tlve  method,  and  that  the  appellant  has  failed 
to  print  in  her  brief  or  in  a  supplement  thereto 
Such  portions  of  the  record  as  she  desired  to 
call  to  the  attention  of  the  court.  Such  omis- 
sion, under  the  amendment  of  1919  to  section 
953c  of  the  Code  of  Civil  Procedure,  does  not 
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permit  of  a  dismissal  of  fbe  appeal;  and  we 
find  It  preferable  to  examine  the  typewritten 
record  rather  than  require  a  supplement  to 
be  prepared. 
The  Judgment  is  affirmed. 

We  concur:    FINLATSON,  P.  J. ;  THOM- 
AS, J. 


PEOPLE  V.  COTA.    (Cr.  702.) 

(District   Court    of   Appeal,    Second   District, 
Division  1,  California.    April  27,  1920.) 

1.  Criminal  law  «=3S3S(2)— Evidence  aside 
from  QMfauIon  held  to  show  entry  In  nlght- 
tlnau 

Evidence  that  the  entry  was  effected  be- 
tween 8  in  the  evening  and  8  the  following 
morning,  and  that  accused  at  11  in  the  eve- 
ning had  property  in  his  possession  similar  to 
that  taken,  held  sufficient  to  establish  the  cor- 
pus delicti  of  burglary  in  the  first  degree,  so 
that  defendant's  admission  that  he  committed 
the  crime  between  10  and  11  in  the  evening 
was-  competent. 

2.  Criminal  law  «=3l  172(6)— Instruction  aU 
lawing  ebnvlctlon  of  burglary  on  proof  of 
Intent  not  charged  in  Indiotroan)  held  not 
prejudicial. 

In  the  prosecution  for  burglary  in  the  first 
degree,  an  instruction  defining  burglary  in  the 
language  of  Pen.  Code,  S  459,  as  entry  with 
intent  to  commit  larceny  or  any  felony  was  not 
prejudidal,  though  the  information  charged  en- 
try to  commit  larceny  only,  where  there  was  no 
evidence  to  show  intent  to  commit  any  other 
felony  than  larceny. 

3.  Burglary  i@=946(i)— Instruction  as  to  first 
degree  burglary  lield  correct. 

An  instruction  that  the  information  charged 
burglary  in  the  first  degree,  that  before  jury 
could  convict  they  must  be  satisfied  beyond 
reasonable  doubt  that  he  was  guilty  as  cbarged 
in  the  information,  and  that  they  could  not  con- 
vict of  burglary  in  the  second  degree  was  a 
carefully  drawn  instruction  for  the  protection 
of  defendant's  rights,  of  which  be  cannot  com- 
plain. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  E.  Crow,  Judge. 

Joe  E.  Cota  was  convicted  of  burglary  In 
the  first  degree,  and  be  appeals.    Affirmed. 

W.  P.  Butcher,  Jr.,  of  Santa  Barbara,  for 
appellant. 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch, 
Deputy  Atty.  Gen.,  and  Thomas  A.  Wood,  of 
Los  Angeles,  for  the  People. 

SHAW,  J.  Defendant  appeals  from  a  Judg- 
ment of  conviction  had  upon  an  Information 
wherein  he  was  charged  specifically  with  the 
commission  of  the  crime  of  burglary  in  the 
first  degree. 


CBsVOr  other  cases  see  some  topic  an4  KBY-NUMBBR  In  all  Key-Numtiered  Dlsssts  and  lodcxes 


Digitized  by 


Google 


474 


190  PACIFIC  REPORTER 


(Oil. 


The  subject  of  the  tbeft  was  a  quantity  of 
liquor,  conslstliig  of  wine  and  whisky  contain- 
ed in  bottles  and  donljobns,  taken  from  the 
wine  cellar,  the  door  of  whlcb  was  locked, 
which  cellar  was  situated  in  the  basement 
of  a  residence  owned  by  Mr.  Oould,  entry 
to  which  was  had  by  the  breaking  of  a  win- 
dow and  the  lock  on  the  door  of  the  wine 
cellar. 

One  of  the  essential,  elements  of  the  crime 
diarged  la  that  it  was  committed  in  the  night- 
time,  wblch  in  this  case  was  the  time  be- 
tween the  hour  of  sunset  at  4:64  p.  m.  on 
December  2d  and  the  hour  of  sunrise  at  6:40 
a.  m.  on  December  3d. 

[1  ]  Evidence  of  statements  made  by  the  de- 
fendant wherein  be  admitted  his  participa- 
tion in  the  crime,  which,  he  stated,  was  com- 
mitted t>etween  10  and  11  o'clock  p.  m.  on  the 
night  of  December  2d,  was  received  over  de- 
fendant's objection,  and  this  ruling  is  assign- 
ed as  error..  His  contention  is  that  the  re- 
ception thereof  was  not  preceded  by  proof  of 
the  corpus  delicti,  namely,  that  the  crime 
was  committed  in  the  nighttime,  and  without 
which  the  evidence  was  not  admissible.  Peo- 
ple T.  Yertrees,  169  Cal.  404,  146  Pac.  890; 
People  V.  Tapia,  131  Cal.  651,  03  Pac.  1001; 
Gray  v.  Commonwealth,  101  Pa.  380,  47  Am. 
Rep.  733.  Conceding  tliat  it  devolved  upon 
the  people  to  show  by  Independent  evidence 
and  beyond  a  reasonable  doubt  that  the  spe- 
dflc  crime  charged  was  committed  (People 
v.  Smith,  136  Cal.  207,  68  Pac.  702),  as  a'  cou' 
ditlon '  of  admitting  the  confession  in  evi- 
dence, we  think  such  fact  was  established.  It 
was  made  to  appear  by  testimony  of  the  care- 
taker of  the  place,  who  lived  In  a  house 
about  100  yards  from  the  Gould  residence, 
that  the  crime  was  committed  between  ttae 
hours  of  8  o'clock  p.  m.,  December  2d.  and 
shortly  before  8  o'clock  a.  m.,  December  3d, 
at  which  latter  time  he  discovered  the  broken 
window  to  the  basement,  together  with  the 
fact  of  the  theft,  and,  following  tracks  lead- 
ing from  the  window,  he  found  in  a  hedge  of 
trees  a  number  of  bottles  containing  liquor, 
which  bottles  were  similar  to  those  contained 
in  the  cellar.  On  the  night  of  December  3d 
the  sheriff  stationed  himself  near  the  cached 
liquor,  and  about  10:30  o'clock  defendant 
appeared  with  a  sack  under  bis  coat,  when 
he  was  arrested.  It  also  appeared  from  the 
testimony  of  another  witness  that  between 
10  and  11  o'clock  on  the  night  of  December 
2d  the  defendant,  accompanied  by  another 
party,  came  to  his  house  and  left  some  demi- 
johns of  whisky,  which  demijohns  were  iden- 
tified as  being  similar  to  those  which  the  care- 
taker had  assisted  In  taking  to  the  basement 
of  the  residence,  in  addition  to  which  the 
caretaker  testified  In  direct  terms  that  the 
entry  was  made  and  the  goods  taken  between 
sunset  and  sunrise;  and,  conceding  that  his 
evidence  upon  this  point  was  shaken  by  his 


testimony  on  cross-examination  to  tb«  effect 
that  he  was  not  out  of  his  house,  some  hun- 
dred yards  from  the  residence  so  entered, 
between  the  hours  of  8  o'clock  p.  m.  and  8 
o'clock  a.  m.,  on  said  days,  and  there  was  an 
interval  of  an  hour  and  a  quarter  of  day- 
light, nevertheless  we  think  tbe  evidence  and 
the  inferences  fairly  dedudble  therefrom 
were  sufficient  to  establish  beyond  a  reason- 
able doubt  that  the  offense  was  committed  as 
charged.  People  v.  Stevens,  68  Cal.  113,  8 
Pac.  712;  People  v.  Scbafer,  191  Cal.  573, 
110  Pac.  920.  This  being  true,  it  follows  that 
the  court  did  not  err  in  admitting  the  evi- 
dence of  defendant's  confession,  which.  If 
true,  shows  conclusively  that  he  was  guilty 
of  the  commission  of  the  crime. 

12]  In  defining  burglary,  tbe  court.  In  Its 
Instruction,  used  the  language  of  section  459, 
Penal  Code,  that — 

"Every  person  who  enters  any  house,  room, 
apartment,  tenement,  shop,  warehouse,  store, 
mill,  barn,  stable,  outhouse  -  or  other  building, 
tent,  vessel,  railroad  car,  mine,  or  any  under- 
ground portion  thereof,  with  intent  to  commit 
grand  or  pettit  larceny  or  any  felony  is  goilty 
of  burglary." 

Appellant  argues  tliat  by  this  instruction, 
notwithstanding  the  charge  In  the  Informa- 
tion was  that  of  entering  the  house  with  the 
intent  to  commit  larceny  only,  the  jury  was 
authorized  to  convict  defendant  if  they  found 
he  had  entered  the  house  with  intent  to  com- 
mit any  felony,  and  hence  it  was  error.  Peo- 
ple V.  Mulkey,  65  Cal.  501,  4  Pac  607 ;  People 
V.  Toung,  66  Cal.  225,  3  Pac.  813 ;  Williams 
V.  State,  53  Tex.  Cr.  R.  2, 108  S.  W.  371.  Con- 
ceding this  to  be  true,  nevertheless,  for  the 
reason  tbat  no  evidence  otber  than  that  per- 
taining to  the  offense  charged  was  offered, 
defendant  could  not  h&v'e  been  prejudiced  by 
reason  of  tbe  error. 

[3]  The  court  instructed  the  Jury  that — 

"Tbe  information  charges  burglary  in  the  first 
degree,  and  before  you  can  convict  the  defend- 
ant you  must  be  satisfied  from  the  evidence  to 
a  moral  certainty  and  beyond  a  reasonable 
doubt  tbat  he  is  guilty  mi  charged  in  tbe  infor- 
mation, to  wit,  of  burglary  in  tbe  first  degree, 
committed  at  the  place  charged  in  the  informa-« 
tion  and  between  Bunset  on  December  2,  1919, 
and  sunrise  on  December  8,  1919.  Ton  can- 
not in  this  case  render  a  verdict  of  burglary  in 
the  second  degree." 

It  would  be  diflicult  to  conceive  of  an  in- 
struction prepared  with  greater  care,  and 
having  for  its  purpose  the  protection  of  de- 
fendant's rights,  than  the  one  quoted;  and 
it  is  impossible  to  understand,  even  in  tbe 
light  of  appellant's  argument,  any  ground 
whatsoever  for  the  attack  thereon. 

Other  alleged  errors  predicated  upon  rul- 
ings of  the  court  in  permitting  the  district 
attorney,  over  defendant's  objection,  to  ask 
leading  questions  of  one  witness,  and  its  ml- 
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IngB  in  adnritttngr  hearsay  testimony  aa  to 
ownership  o^the  house  where  the  cMme  was 
committMl,  and  also  error  predicated  npon 
asalgnments  of  misconduct  of  the  district 
attorney  In  his  argument  of  the  case  to  the 
Jury,  are  not  of  sufficient  merit  to  warrant 
consideration. 

As  a  whole,  the  character  of  the  evidence 
presented  by  the  record  is  such  that  the  Jury 
could  not  properly  have  reached  a  verdict 
other  than  that  rendered,  and  no  errors  are 
shown  which  could  possibly  have  resulted  In 
a  miscarriage  of  justice.  Section  4%,  art 
6,  Const 

The  Judgment  is  affirmed. 

Wo  concur:  CONRKT,  P.  J.;  JAMES,  J. 


UNIVERSAL  FILM  MF6.  CO.  v.  KERRI- 

6AN.    (Civ.   3151.) 

<Di8trlct   Court   of   Appeal,    Second   District 
Divisioii  1.  California.    April  29,  1920.) 

Appaal  aad  error  «s>l23— New  trial  «=»I63(2) 
— JHdiment  held  eatentlai  as  basis  for  ap- 
paal;   grant  of  sow  trial  as  to  damages  va- 
eates  Jadgmaat. 
In  an  action  for  breach  of  contract  for  per- 
sonal services,  where  a  motion  for  new  trial 
was  granted  aa  to  issues  presenting  the  amount 
of  damages  and  denied  as  to  all  other  issues, 
an  appeal  by  defendant  from  the  whole  of  the 
judgment,  except  the  portion  vacated  by  the 
order  granting  a  new  trial,  will  not  lie;    the 
order  for  retrial  as  to  damages  necessarily  set- 
ting aside  the  judgment,  so  that  there  was  no 
basis  for  appeaL 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frank  Q.  Finlayson,  Judge. 

ActiOB  by  tlie  Universal  Film  Manufactur- 
ing Company  against  J.  Warren  Kerrigan. 
Prom  a  Judgment  for  plaiutUf,  defendant  ap- 
peals.   Appeal  dismissed.  . 

Ray  L.  Oiesebro  and  Edward  Winterer, 
both  of  Los  Angeles,  for  appellant 

Loeb,  Walker  &  Loeb,  of  Los  Angeles,  for 
respondent 

CONREY,  P.  J.  Action  to  recover  damages 
for  breach  of  contract  to  render  itersonal 
scrvicea.  Defendant  denied  that  he  entered 
into  the  alleged  contract;  also  denied  the  al- 
leged breach  of  contract,  and  denied  that 
plaintiff  was  damaged  thereby.  There  were 
further  issues,  including  those  presented  by 
cross-comidaint  and  the  answer  thereto. 
After  entry  of  judgment  against  defendant 
fo^  a  stated  amount,  the  defendant  gave  no- 
tice of  Intention  to  move  tlie  court  "to  vacate 
and  set  aside  the  decision  and  Judgment"  en- 
tered, and  to  grant  a  new  trial  of  the  action. 


that  motion  having  been  presented  in  due 
course,  it  was  ordered  ttiat — 

"Said  motion  for  a  new  trial  herein  is  grant- 
ed, and  a  new  trial  Is  ordered  as  to  issue  or  <•- 
sues  presenting  the  question  of  the  amount  of 
damages  suffered  by  the  plaintiff;  as  to  all 
other  issues  the  motion  for  a  new  trial  is  de- 
nied." 

Thereafter  the  defendant  gave  notice  of 
appeal — 

"from  the  whole  of  the  said  Judgment,  etcept 
the  part  and  portion  thereof  vacated  by  the  or- 
der of  the  said  court  in  granting  in  part  de- 
fendant's motion  for  a  new  trial,  to  wit"  etc. 

Although  the  appeal  has  been  presented  by 
briefs  arguing  the  case  on  its  merits,  the 
court  is  forced  to  take  notice  of  the  fact  that 
there  Is  no  judgment,  and  therefore  there 
can  be  no  ai^peal  therefrom.  The  order  for 
retrial  of  the  issue  aa  to  amount'  of  damages, 
necessarily  set  aside  the  judgment  This  Is 
an  action  at  law,  wherein  the  judgment  Is 
single  and  Indivisible,  for  it  consists  of  only 
the  one  order  that  the  plaintiff  recover  from 
the  defendant  so  much  money.  Taking  out 
that  recovery,  nothing  effective  as  a  judg- 
ment remains  in  existence. 

In  arriving  at  this  conclusion,  we  have  not 
excluded  from  consideration  those  decisions 
by  which  It  has  been  determined  that  an  or- 
der granting  a  new  trial  does  not  absolutely 
vacate  the  judgment  until  the  order  has  be- 
come final.  Sherwln  v.  Southern  Pacific  Co., 
168  Cal.  722,  145  Pac.  92,  and  cases  cited. 
We  also  have  in  mind  the  amendments  en- 
acted in  1915  (St  1915,  pp.  209.  328)  to  cer- 
tain sections  of  the  Code  of  Civil  Procedure, 
whereby  the  right  of  appeal  from  an  order 
granting  a  new  trial,  in  cases  tried  as  was 
the  case  at  bar,  was  taken  away,  and  where- 
by it  was  provided  that  on  appeal  from  the 
Judgment,  the  court  may  review  any  order 
on  a' motion  for  a  new  triaL  Sections  958, 
963,  Code  Civ.  Proc. 

In  this  case  the  defendant  has  sought  to 
accept  the  benefit  of  the  order  to  the  extent 
that  it  granted  him  a  new  trial  of  the  Issue 
as  to  damages.  To  that  extent  the  order  has 
become  final,  for  any  claim  of  right  to  have 
it  Tevlewed — assuming  that  any  such  claim 
conid  be  asserted  by  defendant — has  been  ex- 
pressly excluded  by  the  terms  of  the  notice 
of  appeal.  But  it  is  a  necessary  incident  to 
the  finality  of  the  order,  to  the  extent  that  it 
provided  for  n  new  trial,  that  the  whole 
judgment  was  set  aside,  because  the  specified 
Issue  could  -not  be  tried  after  judgment  and 
while  the  judgment  remained  In  force. 

It  is  true  that  certain  findings  of  fact  have 
been  left  undisturbed.  When  the  issue  se- 
lected for  retrial  has  been  tried,  and  findings 
thereon  have  been  made,  and  a  neVr  judg- 
ment entered,  the  appeal,  If  any  be  taken, 
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will  come  as  an  appeal  from  tbat  ludgment, 
and  may   Indade  a  review  of  tbe  oitire 
record. 
The  appeal  Is  dismissed. 

We  coQcnr:    SHAW,  3.;  JAMES,  J. 


EDGE  V.  BRYAN  at  al.     (Civ.  3204.) 

(District   Court   of   Appeal,   Second    District, 
Division  2,  California.    May  1,  1920.) 

1.  Fraud  $=>!  I  (I)— Vendor's  repreasntatlon  as 
.  to  improvemests  held  one  of  fact. 

Representation  by  the  seller  of  land  that 
eas  pipes  were  already  upon  or  under  it  held 
representation  of  an  existing  fact  within  the 
law  of  fraud. 

2.  Fraud  «=>ll(l)  —  Vendor's  representatloa 
land  was  virgin  soli  one  of  fact. 

For  the  seller  of  land  to  state  that  it  was 
virgin  soil  was  to  make  a  representation  of  fact 
and  not  opinion,  where,  on  being  asked  what  vir- 
gin soil  meant,  he  stated  that  it  had  been  a 
sheep  pasture  and  never  cultivated. 

3.  Fraud  «=9ll(l)— Seller  knowing  buyer  r«> 
lies  on  reprassntatlon  cannot  assert  it  was 
opinion.  "^ 

Where  the  buyer  relies  on  representations 
of  the  seller  without  relying  on  his  own  judg- 
ment or  opinion,  which  the  seller  knows,  the 
seller  cannot  shelter  himself  under  the  pre- 
tense tbat  his  representation  was  a  mere  ex- 
pression of  opinion. 

4.  Fraud  4=>20,  25— Rollanae  on  representa- 
tions and  damage  thereby  essential. 

A  buyer  of  land  under  false  representations 
cannot  recover  from  the  seller  on  their  account 
unless  sbe*believed  the  representations  to  be 
true  and  relied  upon  them  to  her  damage. 

5.  Fraud  «=s>49— Evidence  held  properly  ex- 
cluded as  not  wittila  Issues. 

In  an  action  by  the  buyer  of  land  against 
the  seller  for  false  representations  as  to  the 
character  of  the  soil,  in  absence  of  allegations 
setting  up  the  defense,  evidence  offered  by  the 
seller  to  prove  that  during  a  certain  period, the 
land  which  was  not  under  cultivation  was  cov- 
ered with  barley  stubble,  held  properly  excluded. 

6.  Appeal  and  error  «=»I033(3)— Exelaslon  of 
evidence  favorable  to  the  other  party  taarm- 


Wbere  evidence  offered  by  defendants  and 
excluded  would  have  supported  plaintiff,  the 
exclusion  was  harmless  to  defendants,  and  they 
cannot  complain. 

Appeal  from  Superior  Court,  (Grange  Coun- 
ty;  Z.  B.  West,  Judge. 

Action  by  Hannah  BMge  against  E.  P.  Bry- 
an, Ir.  T.  Bradford,  H.  H.  Cotton,  and  others. 
From  Judgment  for  plaintiff,  tbe  named  de- 
fendants appeal.     Affirmed. 


W.  W,  Butler,  of  Ix>a  Angeles,  for  appri- 
lants.       •  •• 

William  M.  Morse,  Jr.,  and  Sam  B.  Dannis, 
both  of  LoB  AngeiefS,  for  respondent  Hasnab 
Edge. 

Wheeler  ft  Sweet,  of  Los  Angelea,  for  re- 
spondent A.  C.  Harper. 

THOMAS,  J.  AppeaV  from  a  lodgment  of 
the  superior  coopt  by  the  defendants  E.  P. 
Bryan,  L.  T.  Bradford,  and  H.  H.  Cotton,  en- 
tered against  them  and  In  favor  of  the  plain- 
tiff, for  the  sum  of  $2,669.84.  The  complaint 
alleged  facts  which,  if  true,  would  support  a 
rescission  of  the  contract  referred  to  therein 
and  a  recovery  of  damages  claimed,  if  prov- 
en. Demurrer  to  the  complaint  was  Inter- 
posed, general  and  special,  and  by  the  court 
overruled.  The  answer  of  the  defendants 
denied  generally  and  specifically  all  tbe  ma- 
terial allegations  of  the  complaint 

The  complaint  for  the  relief  asked  was 
based  upon  certain  alleged  fraudnlieut  rep- 
resentations made  at  the  time  of  au  alleged 
sale  of  real  property,  and  which  said  allied 
fraudulent  representations,  as  set  forth  in 
tbe  complaint,  are  as  follows: 

"(1)  That  gas  pipes  were  already  upon  or 
under  said  land;  (2)  that  said  land  was  virgin, 
rich,  and  arable;  (3)  that  before  the  comple- 
tion of  the  contract  of  purchase  water  would 
be  piped  by  the  defendants  to  every  acre  of  said 
land;  and  (4)  that  before  tbe  completion  of 
said  contract  defendants  would  build  in  the 
subdivision,  at  a  point  convenient  of  access  to 
the  land  purchased  by  plaintiff,  a  warehouse  for 
the  storing  and  marketing  of  the  respective 
products  of  said  land;  that  said  representa- 
tions, facts,  and  promises  were  a  part  of  the 
consideration  which  induced  tbe  plauitiS  to  en- 
ter into  said  memorandum  or  agreement  of  pur- 
chase." 

Then  follows  the  nsual  allegation  that  said 
representations  were  false,  and  by  the  de- 
fendants known  to  be  Mae,  specifically  speci- 
fying the  facts  supporting  this  statement. 
The  complaint  further  alleges: 

"That  said  promises  of  defendants  were  false 
and  fraudulent,  and  were  made  without  any  in- 
tention to  perform  the  same  or  to  carry  out 
any  of  the  terms  of  said  promises,  and  for  the 
sole  purpose  of  inducing  plaintiff  herein  to  en- 
ter into  said  purchase;"  that  plaintiff  believed 
said  statements  to  be  true;  and  tbat  so  believ- 
ing she  entered  into  said  contract,  etc. 

It  is  assumed  by  appellants,  for  the  pur- 
pose of  their  argument  on  this  appeal,  and 
this  assumption  is  supported  by  tbe  record, 
that  plaintiff's  proof  sustains  her  allegations 
as  to  both  the  representations  and  the  prom- 
ises. They  urge  passionately,  notwithstand- 
ing this  fact,  that — 

"As  a  general  rule  it  is  established  that  rep- 
resentations, to  be  actionable,  must  be  of  an  ex- 
isting fact  or  present  condition,  and  not  as  to 
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futoi'e  intention,"  and  "mutt  have  been  made 
without  intention  to  perform." 

There  is  do  legal  requirement  that  all  sach 
statements  must  be  false..  They  also  urge 
that— 

"It  is  apparent,  therefore,  that  the  time  when 
the  alleged  promises  of  defendants  were  to  be 
performed  has  not  arrived,  because  the  prom- 
ises were  of  tilings  to  be  done  before  the  com- 
pletion of  the  contract,  and  the  contract  has 
never  been  completed;"  hence,  no  cause  of  ac- 
tion  can  be  maintained  under  such  drcum- 
Etanees. 

[1]  If  this  were  the  auestion  with  which 
we  are  confronted  we  could  readily  concede 
the  correctness  of  the  contention.  Among 
btbers  of  the  allegations  of  the  complaint  we 
find  that  it  was  represented  "that  gas  pipes 
were  already  upon  or  under  the  land,"  and 
that  the  land  was  "virgin,  rich,  and  arable." 
Certainly,'  the  first  of  these  alleged  repre- 
sentations is  of  an  existing  fact  It  is  also 
one  which,  according  to  the  evidence  and  the 
concession  of  appellants,  was  at  the  time  it 
was  made  nntrue.  PlalntifT  testified  that 
she  did  not  know  what  was  meant  by  the 
phrase  "virgin  soil."  We  think  it  immate- 
rial as  to  what  construction  the  courts  have 
placed  upon,  or  what  definition  may  have 
been  given  by  any  authority  of,  the  phrase 
"virgin   soil." 

[2.  3]  There  can  be  no  question,  we  think, 
when  tliat  phrase  is  construed  in  the  light  of 
the  evidence  here,  but  that  it  was  an  expres- 
sion of  fact,  and  not  one  of  (pinion;  for  the 
evidmce  shows  that  the  defendants  not  only 
said  that  the  land  was  "virgin,"  but  that,  on 
bring  asked  wliat  "virgin  soil"  meant,  said 
that  it  "had  been  a  sheep  pasture  and  never 
cultivated."  To  convey  the  impression  that 
the  land  was  "virgin,"  .under  the  facts  alleged, 
proven,  and  found  by  the  trial  court  to  be 
true,  was  a  representation  of  a  fact,  and  not 
an  .  expression  of  an  opinion.  Moreover, 
where,  as  in  this  case,  "the  vendee  relies  on 
the  representations  of  the  vendor,  and  acts 
upon  the  faith  thereof,  without  relying  on 
his  own  judgment  or  opinion,  and  this  is 
known  to  the  vendor,  the  latter  cannot  shel- 
ter himself  under  the  pretense  that  his  rep- 
resentation was  a  mere  expression  of  opin- 
ion, when  it  is  discovered  to  be  false."  12  R. 
C.  It.  248.  Indeed,  we  think  the  general  mod- 
em tendency  is  to  hold  the  vendor  to  a  fair- 
ly strict  accountability  for  his  representations 
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made  In  connection  with  such  sales  as  that 
under  consideration  here.  "We  have  no  dif- 
ficulty in  arriving  at  a  conclusion  on  the 
first  point  urged  by  appellants. 

[4]  The  second  point  presented  is  that,  "as- 
suming that  the  representations  were  not 
true,  plaintiff  must  show  that  she  believed 
them  to  be  true  and  relied  upon  them"; 
while  in  the  third  place  it  is  contended  that 
"she  must  show  that  she  was  damaged  by 
them."  We  are  in  full  accord  with  appellants 
on  both  propositions,  so  far  as  this  case  is  con- 
cerned. By  a  mere  cursory  perusal  of  tlie 
complaint  and  the  evidence  as  disclosed  by 
the  record  before  us,  it  becomes  manifest  that 
plaintiff  not  only  has  alleged,  but  has 
biought  herself  squarely  to  the  place  where 
she  is  not  vulnerable  to,  the  objections  raised. 

(S,  6]  It  is  noct  contended  tliat  the  court, 
erred  in  sustaining  objections  to  certain  evi- 
dence offered  by  defendants,  which,  evidence 
tended  to  prove  that  during  a  certain  period  of 
time  the  land  which  was  not  under  cultivation 
was  covered  with  barley  stubble,  and  as  to 
whether  defendants  had  themselves  farmed 
this  particular  piece  of  land.  As  we  have 
already  seen,  th«  answers  of  the  defendants 
were  general  denials  of  the  material  allega- 
tions of  the  complaint.  There  was.no  such 
issue  presented.  The  issue  here  was  as  to 
whether  the  alleged  false  representations  had 
iu  fact  been  made.  The  objections  were  prop- 
erly sustained.  In  the  absence  of  an  allega- 
tion setting  up  that  defense,  the  evidence  was 
properly  excluded.  In  any  event,  to  have 
overruled  the  objections,  permitting  the 
presentation  of  the  proffered  evidence,  would 
not  have  changed  the  result  of  this  case. 
On  the  contrary,  it  would  have  supported  the 
plaintiff  in  her  claim,  for  the  reason  that  the 
evidence  sought  to  be  introduced  would  have 
been  in  dii-ect  conflict  with  defendants'  state- 
ment that  the  land  in  question  had  never 
been  cultivated.  In  such  case  defendants 
cannot  complain. 

We  concur  with  the  learned  trial  judge  in 
his  observation,  when  he  said: 

"In  the  mind  of  the  conrt  there  is  not  a,  sin- 
gle meritorious  contention  on  the  part  of  the 
defendants.  No  court,  in  the  discbarge  of  its 
own  duty,  could  permit  transactions  of  the  char- 
acter involved  herein  to  stand." 

Judgment  affirmed. 

We      concur:       FINLAYSON, 
SLOANE,  J. 


P.      J.J 
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8T0TT   V.   SOUTHERN    SIERRAS   POWER 
CO.    (Civ.  2789.) 

(District   Court   of  Appeal,    Second   District, 
DiTision  1,  CaUfomia.    April  28,  1920.) 

1.  Negligenoe  «=9l2l(2)— PrMumptlon  held 
overoome. 

Where  the  bare  circcmstances  of  an  occur- 
rence as  to  the  cause  of  which  negligence  is 
charged  are  shown  if  defendant  by  uncontra- 
dicted evidence  clearly  shows  that  he  used  the 
degree  of  care  required  of  him  under  the  cir- 
cumstances, pUintifC  must  fail  of  recovery. 

2.  Eteetrlclty  €=s  14(1)— Degree  of  care  requir- 
ed in  supplying  current  defined. 

Persons  engaged  In  the  business  of  supply- 
ing electric  current  are  required  to  use  great 
care  to  see  that  injury  to  others  is  not  caused 
thereby,  for  the  agency  involved  is  a  dangerous 
one. 

3.  Eieotrieity  «=3l9(6)— NegilgMioe  qaestion 
far  Mart  where  facts  are  settled. 

Whether  a  reasonable  degree  of  care  has 
been  used  by  one  furnishing  electricity  is  a 
question  of  law  for  the  court,  wherever  the 
facts  are  clearly  settled  and  the  course  which 
common  prudence  dictates  can  be  readily  dis- 
cerned. 

4.  Elaetriolty  «=9l9(5)— Evideaoe  liald  not  to 
allow  nagllgeaoe  In  maintaining  wiraa  oana- 
ing  lire. 

In  an  action  against  a  power  company  for 
damages  by  fire  caused  by  a  short  circuit  when 
insulators  sustaining  high  voltage  electric  wires 
carried  on  a  pole  cracked,  evidence  held  to 
show  the  use  of  the  degree  of  care  required  of 
defendant,  and  that  a  ftiding  of  negligence  was 
erroneous. 

Appeal  trom  Superior  Court,  San  Bernar- 
dino County ;  J.  W.  Curtis,  Judge. 

Action  by  H.  Stott  against  the  Southern 
Sierras  Power  Company,  a  corporation. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Isaac  B.  Potter  and  Newman  Jones,  both 
of  Riverside  (Henry  W.  Coll,  of  Riverside, 
of  counsel),  for  appellant. 

McNabb  &  Hodge,  of  San  Bernardino,  for 
respondoit 

JAMBS,  J.  Appeal  by  defendant.  Plain- 
tiff was  awarded  judgment  in  the  sum  of  |500 
as  damages,  which  he  alleged  he  had  suffered 
because  of  the  burning  of  a  lot  of  hay.  The 
burning  of  the  bay  was  caused  by  fire,  which 
originated  on  a  pole  belonging  to  the  defend- 
ant corporation,  which  pole  held  wires  carry- 
ing high  voltage  of  electricity.  Fire  was 
communicated  from  the  pole  to  some  dry 
grass,  and  spread  for  a  distance  of  perhaps 
half  a  mile,  finally  igniting  the  hay  of  the 
plaintiff.  The  Are  was  caused  at  the  pole  by 
a  short  circuit.  Two  insulatoi;8,  which  sus- 
tained one   of  the  wires,   which    wire   was 


carrying  33,000  volts  of  current,  biolce  down, 
and  the  current.  In  Its  course  to  the  gronnd 
and  In  overcoming  the  resistance  offered  by 
the  pole,  ignited  the  top  of  the  latter.  The 
wire  did  not  fall  to  the  ground,  bnt  remained 
suspended.  Sparks  from  the  bnming  pole 
were  blown  to  the  dry  grass,  with  the  result 
first  indicated.  The  record  shows  no  dis- 
pute to  have  been  made  as  to  the  facts. 
Plantiff  on  his  part  opened  his  case  by  show- 
ing the  bare  facts  as  to  the  causing  of  the 
fire  and  the  amount  of  damage  done.  He 
called,  as  one  of  his  witnesses,  the  superin- 
tendent of  the  defendant  company,  wiio  tes- 
tified on  direct  examination  as  to  the  wire 
construction  at  the  pole  which  was  burned. 
On  cross-examination  the  witness  was  asked 
many  questions  relative  to  the  care  used  in 
guarding  against  occurrences  ot  the  kind 
complained  of;  and  at  the  conclusion  of 
plaintiff's  evidence  a  motion  for  judgment  of 
nonsuit  was  made  by  defendant  and  denied 
by  the  court.  One  of  the  complaints  here  Is 
that  the  court  erred  In  denying  this  motion, 
because,  as  urged,  the  plaintiff  had  failed  to 
establish  any  negligence  on  the  part  of  the 
defendant.  As  the  substance  of  all  the 
evidence  Is  before  us,  and  the  case  presented 
is  one  where  no  actual  conflict  of  testimony 
appeared,  the  question  as  to  whether  the 
court  erred  in  Its  ruling  on  the  motion  for 
nonsuit  need  not  be  separately  considered. 
The  Important  point  on  this  appeal  is  as  to 
whether  upon  the  whole  evidence  snch  a 
case  was  presented  as  authorized  the  court 
to  maice  the  findings,  and  enter  tbe  judgment 
appealed  from. 

Before  entering  Into  a  more  detailed  state- 
ment of  the  particular  facts  shown  in  evi- 
dence, it  may  be  stated  that  the  position  of 
respondent  Is  that,  having  shown  the  circum- 
stances attending  the  bnming  of  the  pole  and 
the  igniting  of  the  grass  and  hay,  he  estab- 
lished, under  the  res  Ipsa  loquitur  rule,  a 
prima  fade  case,  and  that  the  evidence  of 
the  defendant  as  to  the  care  used  In  con- 
structing and  maintaining  the  defendant's 
lines  furnished  a  case  which  should  be  con- 
sidered as  one  presenting  a  conflict,  and 
hence  one  which  the  trial  court  had  the  sole 
province  of  determining  on  the  facts.  Such 
is  not  the  law  as  we  understand  it.  The 
presumption  which  In  certain  cases  is  avail- 
able to  a  plaintiff  as  showing,  prima  facie, 
negligence  on  the  part  of  a  defendant  is  one 
which  In  its  practical  application  results  only 
In  shifting  the  burden  of  proof.  "When  a 
thing  which  causes  injury  Is  shown  to  be  un- 
der the  management  of  tbe  defendant,  and 
the  accident  is  such  as  in  tbe  ordinary  course 
of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care,  it  affords 
reasonable  evidence.  In  the  absence  of  ex- 
planation by  the  defendant,  that  the  acd- 
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dent  arose  from  a  want  of  care."    Shearman 
&  Bedfield  on  Negligence  (6th  Ed.)  |  60. 

[1,2]  So  in  cases  where  the  bare  dream- 
stances  of  an  occurrence  as  to  the  cause  of 
which  negligence  is  charged  are  shown,  if  a 
defendant  by  uncontradicted  evidence  dearly 
shows  that  he  has  used  the  degree  of  care 
Required  of  him  In  the  drcumstances,  the 
plaintiff  must  fail  of  recovery.  I^ji  the  first 
place,  we  think  that  it  is  now  well  estab- 
lished that  persons  engaged  in  the  business 
of  supplying  electric  current,  the  agency  in- 
TolTed  being  a  dangerous  one,  are  required 
to  use  great  care  to  see  that  injury  to  others 
is  not  caused  thereby.  Keasbey  on  Electric 
Wires  (2d  Ed.)  J  241.  To  say  that  the  care 
required  to  be  used  is  proportionate  to  the 
dangerous  agency  being  handled  is  to  merely 
state  the  requirement  in  different  terms. 
The  question  we  ultimately  reach  in  this 
case,  and  the  question  determinative  of  this 
appeal,  is  as  to  whether  the  defendant  estab- 
lished by  its  evidence  that  it  had  discharged 
its  obligation  by  properly  constructing,  in- 
stalling and  inspecting  its  -pcmei  line.  The 
question  becomes  a  matter  of  law  wherever 
the  facts  are  clearly  settled  and  "the  course 
which  common  prudence  dictates  can  be 
readily  discerned."  Van  Praag  v.  Gale,  107 
Cal.  438,  40  Pac.  665.  The  following  cases 
are  also  in  point:  Davis  v.  California  Street 
Cable  Ry.  Co.,  106  Cal.  131, 88  Pac.  647 ;  Her- 
bert V.  Southern  Padflc  Co.,  121  Cal.  227,  63 
Pac.  661 ;  Fernandes  v.  Sacramento  City  Ry. 
Co.,  52  CaL  45.  Conversely  stated,  the  rule 
Is  that  if,  upon  nncontroverted  facts,  rea- 
sonable deductions  are  suggested,  both  in  the 
affirmative  and  negative  of  the  question,  then 
the  decision  of  the  court  or  Jury  must  be  tak- 
en as  final. 

[3]  We  are  of  opinion  that  the  evidence  in 
this  case  was  dear  and  satisfactory  to  the 
point  that  the  defendant  had  used  that  de- 
gree of  care  required  of  it  in  the  drcumstanc- 
es, and  that  the  judgment  entered  was  erro- 
neous. It  was  diown  In  evidence  that  the 
"short"  which  caused  the  fire  was  occasioned 
by  the'  cracking  or  puncturing  of  two  insula- 
tors mounted  in  series,  one  of  which  was  at- 
tadied  to  the  pole  and  the  other  to  the  end 
of  the  current  wire.  The  insulators  were 
called  strain  insulators,  and  a  loop  wire  was 
used  to  conduct  the  current'  over  the  pole 
and  to  the  continuing  wire  on  the  other  side, 
which  was  In  like  manner  supported.  These 
two  particular  insulators  had  been  in  use  for 
at  least  four  years.  The  testimony  of  the 
defendant  was  that  they  were  the  best  known 
in  the  market,  "the  best  that  money  could 
buy,"  and  were  those  commonly  and  general- 
ly used  by  iMwer  companies;  that  the  in- 
dividual Insulator  had  been  tested  to  carry 
several  times  the  voltage  being  conducted  in 
the  wires  at  the  time ;  that  a  patrolman  was 


employed  by  the  company  whose  business  it 
was  to  constantly  patrol  the  power  Hoes, 
and  that  he  had  traversed  this  line  about 
four  days  before  the  "short"  occurred ;  that 
he  had  not  mounted  the  poles  to  inspect  the 
InsulatorB,  but  observed  them  from  the 
ground  to  find  whether  they  had  become 
nicked  or  the  virires  loosened ;  that  when  any 
such  defects  were  discovered  report  was  im- 
mediately made;  that  insulators  sometimes 
break  down  in  the  manner  that  the  particular 
insulators  here  used  did,  and  the  current 
become  shorted ;  that  if  an  insulator  cracked, 
the  current  would  short;  that  it  was  imprac- 
ticable to  take  down  insulators  and  test  them, 
because  the  current  would  have  to  be  shut 
off  from  the  wires  and  the  business  of*  the 
company  interrupted  if  such  were  done; 
that  even  though  an  insulator  should  be 
taken  ott  and  subjected  to  a  special  test,  It 
might  cradc  within  30  seconds  after  being 
replaced  upon  the  pole;  that  the  fact  that 
the  particular  Insulators  had  remained  in 
service  four  years  would  be  an  indication 
they  were  originally  sound  and  sufficient  in 
insulating  prc^>ertie8 ;  that  when  the  "short" 
occurred  which  caused  the  fire  the  superin- 
tendent had  almost  immediate  notice  of  it  by 
the  cessation  of  power  on  the  line,  and  that 
the  defect  was  found  and  remedied  as  soon 
as  possible  thereafter.  The  expert  witness 
of  the  defendant  testified  that  temperature 
Changes  would  sometimes  crack  insulators, 
and  that  the  day  on  which  this  "short"  oc- 
curred was  an  tmusually  warm  one,  the  ther- 
mometer registering  in  that  vicinity  about 
117  degrees.  The  trial  court  evidently  held 
the  view  that  the  law  imposed  upon  the  de- 
fendant practically  the  obligation  of  an  in- 
surer, rather  than  to  use  great  care^  In  the 
opinion  of  the  trial  Judge,  which  is  printed 
in  the  record,  the  Judge  said: 

"And  the  conrt  is  of  the  opinion  that  in  the 
construction  of  its  pole  line  the  defendant  has 
used  the  latest  improved  insulators  and  all 
other  appliances  known  to  the  business  in  which 
defendant  is  engaged.  In  fact,  it  appears  from 
the  testimony  that  the  defendant  has  exercised, 
not  only  due  care,  but  the  greatest  of  care  in 
the  construction  of  its  line  of  poles  and  wires 
in  the  vicinity  where  the  fire  occurred." 

[4]  The  conduslon  indicated  by  the  trial 
Judge  is  not  In  accord  with  modem  authori- 
ty, as  'will  be  seen  by  an  examination  of 
the  text  in  Mr.  Keasbey's  work,  above  cited ; 
we  have  already  stated  the  rule  in  that  re- 
gard. The  evidence,  to  our  minds,  clearly 
establishes  without  conflict  that  the  defend- 
ant had  discharged  its  obligation  and  exer- 
cised the  full  degree  of  care  required  of  It 

The  judgment  is  reversed. 

We  concur:  CONRET,  P.  J. ;  SHAW,  J. 
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JUDNICK  V.  JUDNICK   et  al.     (Civ.  3293.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,   California.     May   6,  1920.) 

1.  Exaootlon  ®=>49— Jodgment  cannot  b^e  sold. 

A  Judgment  cannot  be  sold  under  execution. 

2.  Appeal  and  error  <3=3ll5— No  appeal  lies 
from  order  vacating  satisfaction  entered  by 
purchaser  of  Judgment  at  execution  sale. 

Since  a  judgment  cannot  be  sold  under  ex- 
ecution, no  appeal  will  lie  from  an  order  vacat- 
ing the  satisfaction  of  a  judgment  executed 
by  the  purchaser  at  an  execution  gale;  such 
fact  appearing  from  the  face  of  the  record. 

3.  Appeal  and  error  ®=3 15 1  (2)— Principals  not 
aggrieved  by  Judgment  entered  against  sure- 
ties on  stay  bond. 

Defendants  in  an  action  could  not  appeal 
from  a  judgment  against  sureties  on  their  stay 
bond,  -where  they  were  not  parties  to  the  judg- 
ment on  the  bond,  not  being  aggrieved  thereby. 

4.  Appeal  and  error  <S=3 1 54(4)— Sureties  con- 
senting to  Judgment  against  tiiem  oannot  ap- 
peal. 

Sureties  on  a  stay  bond  who  consented  to 
a  judgment  against  them  cannot  appeal  there- 
from. 

Appeals  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Sbortall, 
Judge. 

Action  by  Mary  Judnlcfe  against  Antone 
Judnlck  and  others.  Judgment  in  favor  of 
plaintUr,  and  several  appeals  were  taken. 
Appeals  dismissed. 

Walter  J.  Thompson  and  J.  B.  Manning, 
both  of  San  Francisco,  for  appellants. 

Daniel  O'Connell,  of  San  Flancisco,  for 
respondent. 

BKITTAIN,  J.  Motions  to  dismiss  two 
appeals.  On  December  6,  1918,  Judgment 
was  entered  in  the  superior  court  in  favor  of 
the  plaintiff  and  against  Judnlck  Bros.,  a 
copartnership,  and  Steve  Judnlck,  for  the 
sum  of  $900,  Interest  and  costs.  Thereafter 
Antone  Judnlck.  one  of  the  firm  of  Judnlck 
Bros.,  appealed  from  the  Judgment.  Upon 
motion  made  on  l)ehalf  of  the  plaintiff  and 
respondent,  the  appeal  from  the  Judgment 
was  dismissed  by  an  order  of  this  court  on 
August  13,  1910,  on  which  remittitur  was 
filed  In  the  superior  court  on  October  14, 
1919. 

One  of  the  defendants,  Steve  Judnlck,  on 
February  26,  1919,  paid  to  the  plaintiff  $346 
for  release  of  one-third  of  the  Judgment. 
While  the  matter  was  pending  in  this  court 
on  appeal  from  the  Judgment,  the  defend- 
ants, or  some  of  them,  caused  to  be  entered 
on  the  register  of  actions  in  the  superior 
court  under  dates  of  July  24th  and  28tb  a 
statement  that  a  certificate  of  sale  had  been 


filed,  satisfaction  of  Jndgment  filed,  Jadg- 
ment  satisfied,  and  docket  dlsdiarged.  Tliese 
entries  were  based  upon  tbe  satisfaction 
of  Judgment  executed  by  one  Meurice  Swim, 
described  aa  "purchaser  at  sheriff's  sale  of 
Judgment"  Tbe  satisfaction  recited  that 
it  was  by  "the  undersigned  purcbaaer  of  said 
Judgment  in  the  above-entitled  action  at  ait 
execution  ,8ale  of  said  Judgment  had  upon 
execution  Issued  out  of  tbe  superior  court  in 
the  state  of  California  In  and  for  the  city 
and  county  of  San  Francisco,  In  that  cer- 
tain action  wherein  Antone  J.  Judnlck  was 
plaintiff,  and  the  said  Mary  Judnlck  and 
Frank  Judnlck  were  defendants,  and  wtalcb 
said  Judgment  yf&a  rendered  and  entered 
on  the  2l8t  day  of  Septemt>er,  1918,  and 
which  said  action  lastly  hereinbefore  refer- 
red to  was  and  Is  known  as  and  numbered 
67350  in  the  records  of  said  superior  court." 
It  ai^pears  that  Frank  Judnlck  was  also  one 
of  the  firm  of  Judnick  Bros.  The  action  in 
which  the  present  appeals  were  taken  was 
numbered  88965  of  the  records  of  the  supe- 
rior court  Judgment  in  favor  of  Antone 
Judnick  and  against  Mary  Judnick  was  for 
$16,  and  the  sale  of  the  Judgmaat  Involved 
in  these  appeals  was  made  for  the  sum  of  $20. 

On  December  23,  1910,  on  motion  the  supe- 
rior court  made  an  order  vacating  and  set- 
ting aside  the  entries  made  by  the  clerk  re- 
lating to  the  satisfaction  of  the  Judgment, 
and  one  of  the  two  appeals  is  from  that  or- 
der. On  January  6,  1920,  Judgment  was  en- 
tered against  Frank  O'Shea-  and  Irvine 
O'Shea.  sureties  on  a  stay  liond  of  April  17, 
1918,  staying  execution  on  the  original  Judg- 
ment. 

While  the  record  on  these  motions  Is  not 
entirely  dear.  In  opposition  to  the  notice  of 
motion  an  affidavit  was  filed  by  one  of  tbe 
attorneys  for  the  defendants  and  appellants 
controverting  Immaterial  matters  stated  in 
tbe  affidavit  in  support  of  the  motions,  and 
no  suggestion  was  made  either  in  the  afil- 
davlt  or  in  any  other  way  that  the  record  on 
the  motion  was  defective.  On  the  oral  argu- 
ment counsel  for  both  parties  and  tbe  court 
proceeded  on  the  statement  that  the  defend- 
ants in  tbe  original  action  were  tbe  only 
appellants. 

[1, 2]  In  regard  to  the  appeal  from  the  or- 
der vacating  tbe  satisfaction  of  Judgment 
entered  by  (be  clerk,  since  the  only  right 
claimed  was  by  a  purchaser  of  the  Judgment 
at  execution  sale  thereof,  and  this  fact  ap- 
pears from  the  face  of  the  record,  the  con- 
clusion Is  reached  that  the  order  was  not 
appealable  for  the  reason  that  a  Judgment 
in  this  state  cannot  be  sold  under  exe- 
cution. Latham  v.  Blake,  77  Cal.  646,  IS 
Pac.  150,  20  Pac.  417;  Carpenter  v.  Lewis, 
119  Cal.  18,  50  Pac.  925.  The  purchaser  at 
the  execution  sale  Is  not  one  of  those  autbor- 
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laed  to  aatistT  tiie  jndgnwnt  of  record,  sad 
tlito  ooart  baa  no  jnriadlctlon  of  an  appeal 
from  tlM  Older  vacatiiis  tlie  entry  of  aatls- 
tectltSL 

[S,4]  The  modOB  to  dlamlas  the  appeal 
<rf  the  defendant!  to  the  original  salt  tram 
the  jndgment  entered  against  the  sureties  on 
the  stay  bond  mnst  also  be  granted.  They 
were  not  parties  to  that  Judgment,  nor  ag- 
grieved thereby,  and  ndther  Frank  CShea 
nor  Irvine  O'Shea,  against  whom  alone  the 
jodgmeot  was  entered,  appeal.  The  Judgment 
against  the  sureties  was  In  effect  a  consent 
Judgment,  and  was  therefore  unappealaUe 
by  the  sureties.  Erlanger  v.  S.  P.  Co.,  109 
Cal.  395,  42  Pac.  31;  Oullahan  v.  Morrlssey, 
73  CaL  297,  14  Pac.  884;  La  Sodete,  etc., 
T.  Beardslee,  63  CaL  160.  Since  the  persons 
against  wliom  the  Judgment  on  the  bond 
runs  could  not  appeal,  the  original  judgment 
debtors  could  not  appeal  from  that  Judgment 
upon  the  theory  that  they  were  privies  of  the 
Umdamen. 

Both  appeals  are  dismissed. 

We  concur:  CABANISS,  Presiding  Jndge 
pro  tern. ;  NOUBSE,  J. 


ESPINOSA  V.  GOULD  at  al.    (Civ.  3338.) 

{Diatrlet  Gonrt  of  Appeal,  First  District,  Divi- 
■km  1,-  OaKfomia.'  Bfay  8,  1820;  Hearing 
Deaied  by  Supreme  Court  July  1, 182a) 

1.  Appeal  aid  error  «=>6l6(2)->Allliavlt>  aaotf 
en  BMtiOB  moat  bo  aathaatiflatBd  by  Jadfe. 

Affidavits  used  on  motion  mnst  be  identified 

and  authenticated  by  the  trial  Jodge  before  they 

'  can  be  considered  by  the  appellate  court,  and 

the  certificate  of  the  clerk  cannot  take  the  place 

of  such  authentication  by  the  Judge. 

2.  Appeal  aad  error  «s»699(3)— Applioatloa 
ooald  aat  be  mads  on  appeal  for  order  direct- 
ing preparatiea  of  sapplemeatary  transcript 

An  application  by  appellant,  through  a  sug- 
gestion of  diminatian  of  the  record,  for  an  ordef 
of  the  appellate  court  directing  the  preparation 
of  a  saK>lemental  transcript  containing  mat- 
ters not  bronglit  up  by  reason  of  appellant's 
failure  to  give  the  proper  notice  to  the  iderk 
below,  muat  be  denied,  as  such  relief,  if  it  can 
be  given  at  all,  must  be  sought  in  the  lower 
court. 

STArrmti  aad  error  «a>9(V(2)— Rullag  of  low- 
er ooart  asavflMd  to  be  proper,  la  abseace  or 
avideaee  oa  whiob  based. 

Where  the  evidence  on  which  an  order  re- 
fusing to  diange  the  place  of  trial  was  based 
does  not  appear  in  the  record,  the  appellate 
court  win  aasame,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  ruling  of  the 
court  was  proper. 

Appeal   from    Superior   Coort,  .M<mtsre7 
County;  J.  A.  Bardln,  Jndga 


Action  by  SalTador  Bsptnoaa  agalaat 
Gecxge  S.  Gould,  Jr.,  aad  others.  From  an 
order  refusing  to  change  plaee  of  trial,  plain- 
tiff  appeals.    Affirmed. 

Z.  B.  Stuart  and  C.  W.  Byrer,  both  of  Los 
Angeles,  for  appelant. 

Claude  F.  Lacey,  of  Salinas,  for  respond* 
enta. 

WASTE,  P.  J.  This  Is  an  appeal  by  the 
plaintiff  from  an  order  refusing  to  change 
the  place  of  trial.  PlalntUf,  theretofore  ad- 
judged to  be  an  inccanpetent  person,  brought 
this  action  against  his  guardian  and  the  oth- 
er defendants,  seeking  to  have  the  proceed- 
ings, whereby  he  was  declared  an  incompe- 
tent, set  aside  aa  null  and  void,  and  praying 
for  damages  In  the  sum  of  |20,000  against 
defendants  Manuel  Esplnosa  and  B.  C.  Mc- 
ComUb. 

The  defendants  demurred  to  the  complaint, 
whereup<Mi  the  plaintiff  filed  a  motl<m  for 
a  change  of  place  of  trial,  alleging  in  his 
affidavit  accompanying  the  motion  a  belief 
that  he  could  not  have  an  impartial  trial  in 
the.  county  wherein  the  action  was  brought, 
by  reason  of  the  alleged  bias  and  prejudice 
of  the  people  of  the  community  against  him, 
and  an  alleged  personal  dislike  on  the  part 
of  the  trial  Judge.  The  latter  filed  a  counter 
affidavit.  In  which  he  denied  any  prejudice 
or  bias  against  the  plaintiff,  and  alleged  that 
he  never  had  entertained  and  did  not  feel  a 
personal  dtaAike  against  him.  The  motion 
came  on  for  hearing  and  was  denied;  the 
order  of  the  court  reciting,  after  the  Intro- 
ductory portion: 

"Documentary  evidence  is  introduced,  said 
motion  is  submitted  to  the  court  for  considera- 
tion and  dedaion  witfaent  argnment,  counsel  for 
respective  parties  stipolating  that  the  testimony 
In  ease  No.  6698  be  conatdared  as  given  har^hi, 
and  the  court  denies  said  motion." 

[1]  The  appeal  is  taken  by  the  alternative 
method  under  aectlon  9SBa.  of  the  Code  of 
Civil  Procedure.  The  only  record  brought 
here  Is  the  clerk's  transcript,  prepared  on 
notice  of  the  appellant.  That  notice  speci- 
fied, and  the  transcript  contains,  only  the 
pleadings,  notices,  affidavit,  and  notice  of 
motion  by  the  plaintiff,  notice  of  hearing,  or- 
der of  continuance,  counter  affidavit  of  the 
trial  Judge,  and  the  order  denying  the  mo- 
tion for  change  of  place  of  trial.  It  is  certi- 
fied to  by  the  clerk  of  the  court  but  not  by 
the  trial  Judge.  It  has  long  been  settled,  with 
regard  to  the  affidavits  used  on  a  motion,  that 
they  must  be  identified  and  authenticated  by 
the  trial  Judge  before  they  can  be  considered 
by  the  appellate  court  The  certificate  of 
the  clerk  cannot  take  the  place  of  the  au- 
thentication by  the  Judge.  There  is  no  oth- 
er way  in  which  the  appellant  can  present 
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to  Tia  the^iftffldavlts  on  this  tabtldb'  in  question. 
•Waymlie  v.  California  Trona  Co.,  176  Cal. 
3dS, '3d8,'iee  Paa  06S.  There  is  neitber  a 
bill  of  exceptions  nor  a  transcript  of  the  tes- 
timony offered  ot  taken,  or  of  the  proceed- 
ings as  authorized  by  said  section  953a. 
'  [2]  The  appellant  has  made  application 
here,  through  a  snggestloh  of  diminution  of 
the  record,  for  an  order  of  this  court  direct- 
ing the  preparation  of  a  supplemental  tran- 
script, containing  the  matteris  not .  brought 
here  by  reason  of  his  failure  to  give  the 
proper  notice  to  the  clerk  below.  Such  re- 
lief, if  it  can  be  given  at  all,  should  have 
been  sought  In  the  lower  court  (Estate  of 
Keating,  158  Cal.  109,  113,  110  Pac.  109),  and 
the  motion  is  denied. 

[3]  What  documentary  evidence  was  Intro- 
duced and  used  on  the  motion,  or  what  the 
testimony  was  in  case  No.  6598,  does  not  ap- 
pear. Consequently  we  have  a  right  to  and 
will  assume,  la  the  absence  of  any  showing 
to  the  contrary,  that  the  ruling  of  the  court 
was  proper.  Patterson  v.  Rutherford,  179 
Pac.  704. 

The  order  is  affirmed. 


We    concur: 
ARDS,  J. 


KERRIGAN,    J.;      RICH- 


PEOPLE  V. 


CITY  OF  SAN 
(Civ.  2802.) 


BERNARDINO. 


(District  Court  of  Appeal,  Second  District,  Di- 
:        vision  1,  Oalifomla.    AprU  28,  1920.) 

t.  Fines  «s»20— State  Pelsea  Aot  ooaduMvo  a* 
to  dispoaltioa   of  fines,  notwithstanding  In- 
oonalstnt  provtsion  of  oharter;  "maniclpai  af- 
fairs." 
Seventy-fire  per  cent,  of  the  fines  imposed 
in  the  police  court  of  city  for  violations  of  the 
state  Poison  Act  is  to  be  apportioned  to  the 
state  under  an  express  provision  of  such  stat- 
ute, notwithstanding  charter  provision  requiring 
fines  collected  in  the  police  court  to  be  paid 
into  city  treasury,  the  poison  act  being  con- 
clusive, since  it  is  a  general   statute  defining 
state    offenses    and    relating  to    state    affairs, 
and  not  to  municipal  affairs,  within  Const,  art. 
Ill  if  6>  S,  making  city  charter  of  conclusive 
effect  as  to  municipal  affairs. 

[B^  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Maniet- 
pal  Affairs.] 

2.  Statutes  «s>l  14(1)— Title  of  state  Poison 
Aot  held  suffidant 
State  Poison  Act  entitled  "An  act  to  regu- 
late the  sale  of  poisons  in  the  state  of  Califor- 
nia, and  providing  a  penalty  for  the  violation 
thereof,"  lield  sufficiently  expressive  of  the 
contents  of  the  act  under  the  Constitation. ' 


3.  LlmltaHon^  of  iMiftAs  «±:i34f2)-^t«tt's  tm. 
tlon  against  dty  for  lines  oollected  In  pailoe 
ooart  4s  .an. notion  «poa  a. liability  oreated  by 
statute. 

State's  action  against  a  dty  for  a  portion  of 
itkn  fines  cdUected  in  the  potice  court  for  rioUr 
tions  of  the  state  Poison  Act  was  not  required 
to  be  brought  within  two  years  after  accrual  of 
cause  of  action  under  Code  Civ.  Proc.  S  339, 
since  such  action  is  not  on  an  action  upon  the 
obligation  specified  in  such  statute,  but  is  an 
action  upon  a  liability  created  by  statute  under 
section  338,  prescribing  a  three-year  period  for 
such  actions. 


Appeal  from  Superior  Court,  San  Bernar- 
dino County ;  H.  T.  Dewbirst,  Judge. 

Suit  by  the  People  of  tiie  State  of  Califor- 
nia against  the  City  of  San  Bernardino. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

William  Guthrie,  of  San  Bernardino,  for 
apitellant. 

D.  S.  Webb,  Atty.  Gcn^  Schweitzer  &  Hut- 
ton,  of  Los  Angeles,  and  G.  B.  Blanckenburg, 
of  San  Francisco,  for  the  People. 

JAMBS,  J.  Plaintiff  sued  to  recover  75 
per  cent.  Qf  certain  fines  imposed  upon  de- 
fendants In  fhe'poUce  court  of  the  dty  of  San 
Bernardino  after  .convicttoa  <3t  vlolatbHis  of 
the  state  Poison  Act  Judgment  was  entered 
agreeable  to  the  prayer  of  the  complaint,  and 
defendant  appealed  therefrom.  The  appeal  Is 
presented  on  tihe  Judgment  roU. 

[t]  The  main  contoittoa  of  ftppellaat  is 
that,  by  reason  <^  provisions  of  the  freehold- 
ers' charter  under*  which  defendant  City  Is 
organized,  all  fines  collected  In  the  police 
court  are  required  to  be  paid  into  the  dty 
treasury  for  the  benefit  of  the  dty;  that 
the  provisioas  of  the  state  Poison  Act  In  con- 
flict therewith  are  null  and  void.  .This  argu- 
ntent  is  based  upon  the  assumption  that  in 
the  prosecutions  mentioned  the  oollection  of 
fines  and  the  disposition  thereof  is  a  munid- 
pal  affair,  and  that  the  charter  proviiloDs  af> 
fecting  the  matter  are  therefore  of  conclusive 
effect '  Sections  6  and  8,  art  11,  Const.  Cal. 
The  Poison  Act  is  a  general  statute  enacted 
by  the  Legislature  (see  Act  2724,  Deering's 
Qcn.  Laws),  and  the  offenses  dellfted'  therein 
may  be  designated  as  state  offenses ;  In  oth- 
er words,  offenses  which,  in  their  commission 
or  punishment,  are  not  limited  to  the  confines 
of  any  municipality.  The  entire  subject-mat- 
ter of  the  act  relates  in  no  manner  to  "munic- 
ipal affairs."  Upon  the  general  subject  of 
what  is  included  within  that  term,  see  Frag- 
ley  V.  Phelan,  126  Cal.  383,  58  Pac.  923.  In 
Robert  T.  Pcftlce  Court,  14S  Cal.  131,  «2  Pac 
838,  It  was  said,  iu  the  concurring  opinion:    ' 
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"The  joriadictiaB  of  oS^nint  defined  by  state 
law  mast  be  regulated  by  general  state  law,  and 
auch  regulations  cannot  be  altered  or  qualified 
by  any  provision  of  a  freeholders'  charter. 
The  trial  and  punishment  of  offenses  defined  by 
the  laws  of  the  state  Is  not  a  mnnlcipal  affair. 
Jurisdictiorn  of  such  offenses  may  be  conferred 
apon  police  eonrta  by  act  of  tiiia  Legislature, 
bat  cannot  b«  conferred  by  special  freeholdera' 
charter,  and  eartainly  sot  in;  a  maiinet  which 
wiU  impair  thja  operatioB  of  general  laws." 


In  Fleming  v.  Hance,  153  CaL  162,  94  Pac. 
620,  it  was  held  that  the  matter  of  the  prose- 
CDtlon  of  state  offenses  in  police  courts  was 
not  a  municipal  affair,  and  in  touching  irp6n 
the  question  of  the  disposition  of  fines  collect- 
ed in  such  cases,  the  court  said : 

"The  Iie^lature  was  not  bound  to  torn  this 
source  of  rervenue  OTer  to  the  city;  but  Its  doing 
so  did  not  antiioiiae  it  to  oomixl  the  city  to 
pay  expenaea  not  properly  chargeiible  to  (t." 

If  the  general  statute  had  been  silent  upon 
the  subject  of  the  disposition  of  fines  collect- 
ed under  Its  provisions,  then  it  might,  with 
reason,  be  held  that  the  charter  provision  giv- 
ing general  direction  as  to  the  disposition  of 
all  fines  collected  in  the  police  court  would  be 
operative.  "The  statute,  however,  designates 
speclflcally  that  the  fines  shall  be  apportion- 
ed 25  pet  cmt  to  the  dty  and  75  per  cent,  to 
the  state  board  of  pharmacy;  and  this  pro- 
vision, relating,  as  it  does,  to  a  state  affair, 
one  in  which  the  people  generally  are  inter- 
ested, is  of  superior  eSect  and  must  control. 

[2]  The  second  proposition  made  by  appel- 
lant .Is  tiiat  the  tl^e  of  the  poison  act  does 
not  satia^  the  leQuiremeAt  of  the.  Con9tita- 
tlco,  in  that  It  Is  not  sofficieatly  expceasive 
of  the  coatetits  of  the  act.  The  act  is  enti- 
tled, "An  act  to  regulate  tbe  sale  of  poisons 
In  ifie  state  of  California,  and  providing  a 
jyenalty  for  ti>e  violation  ttfereof,".  and  we 
tblnk  is  sufficient,  nnder  th«  decisions  made 
In  Ex  parte  Idddell,  93  Cal.  688,  29  Pac.  251, 
and  Matter  of  Tun  Quong,  159  Cal.  608,  114 
Pac,  835,  Ann.  Cas.  19120,969. 

[3]  Appellant's  last  iwint  is  that  the  de- 
mand, for  recovery  of  certain  fines  was  bar- 
red by  the  provisions  of.  section  339,  Code  of 
dvil  Procedure — the  two-year  statute.  Coun- 
sel's position  as  tt>  this  defense  would  be 
correct  If  the  two-year  statute  applied.  How- 
ever, we  are  of  the  opinion  that  the  thre^- 
jear  statute  Is  the  one  to  be  considered  (sec- 
tion 338,  Code  Civ.  Proc),  and  that  the  action 
Is  one  upon  a  liability  created  by  statute, 
rather  than  upon  the  obligation  specified  in 
season  339. 

^e  judgment  Is  affirmed. 

We  concur:  CONREHT,  P.  J. ;  SHAW,  J. 


m 


PATTERSON  v.  PATTER&()N  at  al. 
(CJv.  3352.) 

(District  (3ovrt  of  Appeal,  First  District,  Divi- 
sion 2.  California.  May  3,  1920.  Hear- 
ing Denied  by  Supreme  Court,  July  1,  1920.) 


1.  Plaadlag  «B»390(3)—Flllng  of  uaverlfled  an- 
»w«r  to  ailmlsalaa  af  avormeiita  of  varifled 
Mmplalat. 

Where  defendsAt  hnsbalid  ffled  an  unveri- 
fied answer  to  his  vrffe's- complaint,  seeking  to 
establish  title  to  reid  property,  the  averments 
that  the  wife  was  the  owner  of  the  property, 
and  ttiat  she  was  induced  to  convey  it  to  her 
husband  through  fraudulent  practices,  were  ad- 
mitted. ' 

2.  Appeal  anderrer  «=3422— Appeal  will  not 
be  dlsmltted  for  defect  In  notice. 

Where,  in  an  action  to  determine  title  to 
real  property  inquiries  were  submitted  to  tbe 
advisory  jury,  and  the  clerk  pf  the  court  on  re- 
turn of  the  verdict  made  a  minute  entry,  prop- 
er in  an  action  at  law,  and  later  entered  judg- 
ment thereon,  while  tbe  court  which  followed 
the  advisory  verdict  thereafter  formally  eiii' 
tered  judgment  and  decree,  notice  of  appeal, 
which  erroneously  stated  tbe  day  of  the  judg- 
ment as  tiiat  when'  the  dark  entered  bis  inefr 
Jectnal  judgment,  is  .n«  .'gronnd  .for  dismissal, 
in  view  of  the  error  in  plaintiff's  notice  of 
judgment 

Z.  peeds  <8=>70(6)— 0.verreaehiBS  wife  by  hus- 
band through  violation  of  the  oenfldential  re- 
lation Is  fraudulent. 

The  least,  overreaching  or  misrepresenta- 
tion by  a  husband  through  which  be  gains  the 
property  of  his  wife  is  a  violation  of  the  con- 
fideLCial  rdationship,  which  it  is  the  policy  of 
the  law,  as  evidenced  by  dr.  Code,  U  2217 1 
2219,  to  uphold,  and  therefore  Is  fraudulent.    - 

4.  Appeal    and    error   «=>762— Ground    aban- 
.    doaed  In  oiostno  brief  need  not  be  epnstdored. 

A  ground  abandoned  in  the  dosinf  bti«t 
need  not  be  considered. 

5.  Vendor  and  purchaser  4bs>244— Husband!* 
paramour,  to  whom  he  conveyed  property, 
held  to  have  knowledge  of  his  fraud. 

In  an  action  by  a  vrife  td  determine  her 
title  to  property  which  she  had  conveyed  to 
her  husband  on  bis  misrepreeeBtatdonB,  and 
which  he  conveyed  to  his  paramour,  evidence 
AeM  to  show  diat  the  paramour  bad  knowl? 
edge  of  the  misrepresentations.  ■ 

6.  Deeds  «=37^-Fallure  of  wlf^  to  specify 
property  In  divorce  aotlon  not  ratifleatlDn  of 
conveyance. 

Where  a  busband  by.  misrepresentations  to 
his  wife  that  be  would  abandon  his  parkHiour 
Induced  her  to  convey  to  him  property  and 
;  execute  a  quitclaim  deed,  the  fact  that  the  tirff e 
in  her  subsequent  action  for  divorce  did  uof 
describe  tbe  property  htld.  not  a  Atification  o| 
the  conveyance  as  to  the  paramour,  whp  was 
a  party  to  the  busbaj^d'js  tr^yii^. 


^EsFor  oOmi  ««s«s  ip« v^ms  toeic  aftd  jj^EjV-M.VM.BI^B in  a^l  Key.-:N'i^b«Te^  U^W^^!^  ^^A.^^fi'ffS^ 
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7.  Deeds  «s>75— WIfa'a  qniMaim  deed  of  prop' 
erty  Mt  ratMoatloii  of  forMer  eenveyaace 
Induoed  by  hnband'e  fraud. 

Where  a  wife  on  her  husband's  importuni- 
tlee  and  promises  that  be  would  glre  np  his 
paramour  conveyed  to  him  certain  property, 
and  later,  on  farther  representations  by  the 
husband,  executed  a  quitclaim  deed  to  the 
property  so  that  he  could  mortgai^e  it  for  im- 
provements, held  that  the  quitclaim  ,deed  was 
not  a  ratification  of  the  first  conveyance,  which 
would  entitle  the  paramour  to  whom  the  hus- 
band had  conveyed  the  iffoperty  to  claim  it 
aa  againat  t;^e  wife. 

8.  Equity  «=>66— Reqalrement  that  plaintiff  do 
equity  held  not  to  require  defrauded  wife 
te  adjust  monetary  arranBemaBts  between 
hasbaad  and  paramour. 

Where  a  wife  conveyed  property  to  her  hus- 
band on  his  representations  that  he  would 
abandon  his  paramour,  and  instead  the  husband 
began  Uving  openly  with  the  paramour,  so 
that  he  was  arrested,  and  conveyed  to  her  the 
property  while  he  was  incarcerated,  the  wife, 
on  asserting  her  rights,  is  not  bound  to  ad- 
just money  arrangements  between  the  husband 
and  bis  paramour,  by  repaying  to  the  paramour 
the  moneys  which  she  bad  advanced  the  hus- 
band. 

ft.  Appeal  aid  error  «=>■  170(1) —  Judgment 
will  not  be  reverted  for  nonprejudicial  error. 

Where  there  was  sufficient  evidence  to  sup- 
port the  judgment,  it  will  not,  under  Const,  art. 
0,  f  4%,  be  disturbed  where  from  an  exam- 
ination of  the  entire  record  there  appeared  no 
reversible  error. 

Apptal  trota  Superior  Conn,  Los  Angeles 
County;  P.  W.  Houaer,  Judge. 

Action  by  Ethel  Keepers  Pattersoo  against 
Clarence  Hyatt  Patterson  and  Mminle  Black- 
bnm.  From  a  judgment  for  plaintiff,  the 
las^named  defendant  appeals.    Affirmed. 

A.  I/.  Abrahams,  P.  B.  lyOrr,  Claode  B. 
Morton,  and  Frank  Q.  Tyrrell,  all  of  Los  An- 
geles, for  appellant. 

R.  P.  Jennings,  of  Los  Angeles,  for  respond- 
ent 

BBITTAIN,  X  One  of  tbe  defendants  only 
appeals  from  the  judgment,  by  which  it  was 
decreed  that  the  plaintiff  owned  two  pieces 
ot  property  in  Los  Angeles,  with  a  direction 
that  eonveyance  should  be  executed  by  each 
of  tbe  two  def«idantB  of  the  properties  to 
tbe  plaintiff.  Judgment  fcdlowed  tbe  trial  In 
which  an  advisory  jury  was  Impaneled  to  try 
the  principal  issues  presented  by  the  plead- 
IngSL 

[1, 2]  The  plaintiff  sued  her  husband  and 
the  appelant,  alleging  that  she  was  the  own- 
er of  tbe  iMropertles  designated,  respectively, 
"tbe  apartment  house"  and  "the  bungalow" 
propertiee,  which,  by  the  fraudulent  practices 
ot  ber  bnsband,  die  bad  beoi  induced  to  con- 
vey to  bim,  and  whldi  be  In  turn  conveyed  to 


the  appellant,  who,  It  was  alleged,  was  not  a 
bona  flde  purchaser  without  notice.  The  com- 
plaint -was  verified.  The  husband's  answer 
was  not  verified,  and  therefore  under  the  law 
It  constituted  an  admission  on  his  part  of  tbe 
fraud  practiced  by  hhu  upon  his  wife.  His 
codefendant,  the  appellant,  answered,  setting 
up  ownership  of  the  properties  in  herself,  and 
denying  substantially  all  tbe  facts  upon  wUcb 
the  plaintiff  relied  for  recovery.  As  to  each 
of  the  properties  specific  interrogatories  were 
submitted  to  the  advisory  jury,  which  return- 
ed a  verdict  in  favor  of  the  plaintiff  and  de- 
termined in  tbe  first  instance  as  a  matter  of 
fact,  that  the  appellant  was  not  a  bona  fide 
purchaser  for  value.  On  return  of  the  verdict, 
on  March  26,  1918,  the  clerk  made  a  minute 
entry  of  what  purported  to  be  a  judgment, 
such  aa  would  have  been  entered  had  the  case 
been  one  at  conudon  law.  This  purported 
judgment  was  formally  entered  March  30, 
1918.  On  March  28,  1918,  judgment  and  4te- 
cree  was  signed  by  the  judge  who  presided  at 
the^ial,  reciting  that  he  adopted  the  findings 
of  the  jury.  It  was  formally  entered  April  4, 
1918.  On  April  6,  1918,  the  attorney  for  the 
plaintiff  served'  upon  Uie  attorneys  for  tbe 
appellant  a  notice  that — 

"On  March  80, 1918,  the  verdict  ot  tbe  jury 
and  judgment  thereon  and  judgment  and  decree 
In  favor  of  the  plaintiff  was  entered  by  the 
clerk  of  the  court." 

Motion  for  new  trial  on  the  part  of  Monnle 
Blackburn  was  denied,  and  notice  of  appeal 
was  filed.  Tbe  notice  of  appeal,  entitled  la 
the  cause  stated  that  Monnle  Blackburn  ap- 
pealed "from  the  judgment  heretofore  ottered 
herein  on  the  30th  day  of  March,  1918,  and 
tbe  whole  thereof." 

On  behalf  of  the  respondent  tt  la  urged  tliat 
because  the  first  entry  by  tbe  clerk  was  pre- 
mature and  without  authority,  tbe  notice  of 
appeal  was  ineffectual.  Vallejo  &  Northern 
B.  B.  Co.  V.  Bdib  Orchard  Co.,  169  Gal-' 545, 
147  Pac.  288.  The  clerk's  minute  entry  of 
March  26,  entered  on  March  30,  was  not  a 
judgm^it.  The  only  Judgment  was  that  ren- 
dered on  March  28  and  entered  on  April  4, 
191&  The  addition  of  the  date  in  the  notice 
of  appeal  in  describing  the  only  judgment  in 
tbe  case  must  be  disregarded.  In  view  of  the 
notice  of  entry  of  judgment  served  by  the  at- 
torney for  the  re^ondent.  A  highly  technical 
contention,  based  on  an  erroneous  statement 
made  in  the  first  instance  by  coimsel  making 
the  technical  contention,  should  not  be  made 
the  basis  of  a  refusal  to  consider  an  appeal 
otherwise  properly  presented  on  the  merits. 

[1]  Tbe  plaintiff  and  her  husband,  at  the 
tbe  time  of  the  trial,  had  been  married  U 
years.  There  was  one  child,  a  daughter  ^ed 
4.  They  came  to  California  from  their  for- 
mer home  in  1915.  The  plaintiff  was  a  wo- 
man of  considerable  means,  with  wbldi  she 
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murdiMed  property  In  Soatbem  CalUoimla, 
Inclvdiag  tlte  two  properttes  In  sviit,  and,  con- 
fiding In  the  rectltode  of  her  basband.  she 
caused  tbe  deeds  to  be  taken  in  his  name. 
Some  time  in  1916  they  became  acquainted 
with  the  appellant,  and  shortly  thereafter  a 
meretricious  relationship  arose  between  the 
bnsband  and  Monnle  BlaCkbam.  In  the  lat- 
ter iMrt  of  January,  1917,  because  of  this  con- 
dition of  affairs,  the  plaintlB  sued  her  hus- 
band to  recover  her  s^uirate  inroperty.  Upon 
the  premise  tliat  he  would  sever  bis  relation- 
Bbip  with  tbe  appelant  and  comport  himself 
as  he  should  as  tbe  husband  of  the  plaintiff 
and  the  father  of  their  child,  he  Induced  his 
wife  to  dlwDisa  the  suit,  and  to  evidence  his 
good  faith  he  deeded  to  her  all  ber  pioperty. 
Shortly  tbereafter  be  represented  to  ber  that 
he  had  severed  bis  connection  with  tbe  appel- 
lant, and,  promising  ber  that  be  would  have 
no  more  to  do  with  the  appellant,  be  impor- 
tuned the  plaintiff  to  place  in  his  name  some 
of  her  property,  stating  that  he  thought  be 
was  entitled  to  something,  and  did  not  want 
to  feel  like  a  beggar.  Belying  upon  bis  rep- 
resoitatlons,  which  the  plaintiff  alleged  were 
made  witbont  any  intention  on  bis  part  to  ful- 
fill tbem,  she  reconveyed  to  him  the  two  par- 
cels involved  in  this  suit  Tbe  meretricious 
relatlonahip  between  himself  and  Monnie 
Bla(&hnm  was  either  continued  or  immediate- 
ly resumed.  Regardless  of  the  admission  of 
tbe  husband  of  the  allegations  of  fraud  made 
by  bis  wlfe^  tlie  least  overreaching  or  mis- 
representatlon  by  a  husband  through  which 
be  gains  tbe  property  of  bis  wife  is  a  viola- 
tion of  tbe  highly  confidential  relationiAip 
wbidi  It  is  the  policy  of  the  law  to  uphold, 
and  is  therefore  fraudulent.  Civ.  Code,  H 
2217,  2218;  White  v.  Warren,  120  Cal.  327, 
49  Paa  129,  62  Pae  723 ;  Jones  v.  Jones,  140 
Cal.  587,  74  Paa  143. 

14-1]  In  April,  1917,  the  plaintiff  again  sued 
her  husband  for  the  recovery  of  the  two  prop- 
'  ertles,  tbe  C(»nplaint  being  based  on  a  charge 
of  bis  fraudulent  mlsrepreeentatlMis.  Again 
be  represented  that  he  had  entirely  given  up 
Mminie  Blackburn,  and  promised  that  if  his 
wife  would  let  the  two  properties  remain  in 
bis  name,  he  would  bave  nothing  more  to  do 
with  the  appellant,  but  would  conduct  bimaelf 
•0  a  husband  and  father  riionld.  Althou{^ 
abe  was  advised  by  her  attorney  not  to  dis- 
miss the  action,  because,  as  she  said,  she  then 
"loved  him  and  still,  loved  him,"  she  caused 
the  suit  to  be  dismissed,  and  a  few  days  later 
at  his  request  abe  executed  a  quitdaim  deed, 
«overliig  tbe  aame  two  parcels  of  land,  to  blm. 
Prior  to  this  time  they  bad  discussed  tbe  im- 
prorement  of  these  two  properties.  It  was 
imdentood  between  them  that  the  property 
should  be  mortgaged  for  that  purpose.  He 
rq;weaented  that  be  could  not  secure  tbe  mort- 
Vice  wttbout  ber  joining,  and,  no  doubt, 
tot  tbe  saBie  reaaoo  that  operated  npoa  her  to 


cmvey  the  two  prc^terties  to  ber  husband,  she 
executed  to  him  a  qnitdalm  deed.  He  was 
thereupon  enabled  to  mortgage  the  two  prop- 
erties for  the  purpose  they  bad  agreed  upon, 
and  the  improvements  were  made.  There  is 
no  question  presented  as  to  the  ri^ts  of  the 
mortgagees.  As  between  husband  and  wife 
the  same  confidential  relationship  existed,  and 
his  admission  of  all  the  fticta  alleged  by  the 
plaintiff  carries  with  it  the  admission  that 
every  act  done  by  him  pursuant  to  the  scheme 
of  fraud  was  tainted  by  the  original  fraud. 
On  behalf  of  the  appellant,  it  is  claimed 
that  the  quitclaim  constituted  a  ratlflcatliim 
on  the  part  of  the  wife  because  it  was  made 
by  ber  after  ber  knowledge  that  the  husband 
bad  not  in  ftiet  performed  bis  promise  made 
at  tbe  time  of  the  original  deeds  to  sever  his 
immoral  and  unlawful  relationship  with  tbe 
appellant  If  there  Is  evidence  to  support  the 
finding  of  the  Jury  adopted  by  tbe  court  that 
the  appelant  was  fully  Informed  in  regard  to 
ail  tbe  fftcts  she  Is  bound  by  tbe  same  rule  of 
law  which  binds  the  husband. 

About  November  1,  1917,  tbe  plaintiff  sued 
her  husband  for  divorce.  In  her  complaint 
she  described  the  properties  standing  in  her 
own  name,  and  did  not  describe  the  properties 
involved  in  this  action.  It  is  claimed  that 
this  also  amounted  to  a  ratification  of  the 
deed  fraudulently  procured  from  het  by  ber 
husband.  As  against  a  party  to  tbe  fraud, 
this  was  not  a  ratiflcatiom,  and  while  an  ar- 
gument is  made  in  tbe  appellant's  opening 
brief  on  the  ground  of  estoppel,  counsel  for 
the  ai^)ellant  abandoned  that  ground  In  their 
closing  brief,  and  it  need  not  be  considered. 
During  Christmas  week  of  1917,  the  plaintiff 
and  her  husband  had  a  conversation,  in  whldi 
she  told  him  that  if  die  thought  be  was  going 
to  lose  the  properties,  she  would  step  in  and 
savdthem,  presumably  by  buying  the  incum- 
brances, because  he  had  promised  that  their 
child  should  have  tbe  property,  and  that  he 
would  make  a  will  in  favor  of  the  child.  He 
then  told  ber  be  would  do  everything  be 
could  to  make  tbe  property  a  success,  and 
that  their  child  was  to  get  it.  Almost  co- 
inddentally  with  this  conversation  tbe  two 
defendants  went  to  Venice,  near  Los  Angles, 
and  took  up  their  residence  in  an  apartment 
house,  where  tbe  husband  ad<9ted  an  assum- 
ed name  and  tbe  appellant  passed  as  his  wife. 
On  January  4,  1918,  they  were  arrested,  and 
the  husband  was  confined  in  tbe  city  Jail  in 
Venice.  On  January  7,  1918,  wliUe  be  was 
still  in  Jail,  the  husband  executed  a  deed  ot 
the  apartment  bouse  pr<q?erty  to  tbe  appel- 
lant Tbe  present  suit  was  commenced  on 
January  9,  1918,  and  lis  pendens  was  filed. 
On  January  10, 1918,  tbe  husband  conveyed'  to 
the  appellant  tbe  bungalow  property.  At  th« 
time  of  tbe  transfer  of  the  propwtles  tbe 
apartmoit  bouse  was  incumbered  by  a  first 
mortgage  of  over  $17,000,  a  second  deed  ot 
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tirufit  of  nearly  $4,000,  with  Interest  and  lien- 
able  claims  for  materials  of  about  $1,100,  and 
the  bungalow  property  was  Incnmbered  by  a 
first  mortgage  for  $2,400  and  other  indebted- 
ness of  $240.  I^e  appellant  claims  that  she 
had  advanced  the  hnsband  certain  small  sums 
of  money,  that  she  had  actually  paid  to  blm 
$10  at  the  time  of  the  transfer  of  the  apart- 
ment house  property,  and  as  a  further  con- 
sideration she  undertook  to  procure  bail  to 
bare  him  released  from  the  Jail.  It  is  prac- 
tically conceded  that  she  had  actual,'  as  well 
as  constructive,  notice  of  the  clallns  of  the 
plaintiff  before  the  execution  of  the  deed  of 
the  bungalow  property,  and  the  evidence  is 
conflictlBg  as  to  her  knowledge  of  the  various 
transactions  which  have  been  recited.  It  Is 
clalme«\  by  the  appellant  that  there  is  no  evi- 
dence o{  her  knowledge,  but  there  is  suffldoit 
evidence  of  facts  to  warrant  the  deduction 
drawn  by  the  jury  and  adopted  by  the  trial 
court  that  the  appellant  was  very  fully  in- 
formed In  regard  to  the  dealings  between  the 
plaintiff  and  her  husband. 

[7]  From  the  frank,  if  not  bold,  statement 
of  facts  contained  in  the  appellant's  brief, 
which  for  the  most  part  furnishes  the  basis 
for  the  recitals  made  above,  it  clearly  appears 
that  the  fraud  of  the  husband  was  the  cause 
of  the  original  deeds  being  made  to  him. 
When  he  repeatedly  Importuned  his  wife  to 
forego  her  legal  remedies  and  made  renewed 
promises,  which  he  as  repeatedly  violated.  It 
would  amount  to  a  Judicial  sanctloh  of  gross 
fraud  on  the  part  of  the  husband  to  hold  that, 
because  his  wife  loved  and  trusted  him  more 
than  he  deserved  to  be  trusted,  ^e  should  be 
held  to  have  ratified  his  wrong  when  In  his 
final  disregard  of  every  rule  of  honorable  liv- 
ing he  so  publicly  comported  himself  with  the 
'  beneficiary  of  his  fraud  as  to  bring  atxmt  the 
arrest  of  himself  and  his  paramour  and  bis 
own  incarceration. 

[I]  It  is  contended  on  behalf  of  the  appel- 
lant that  the  plaintiff  did  not  otCer  to  do 
equity  in  her  comidalnt,  and  the  court  should 
at  least  have  required  the  pUiotiCC  to  pay  to 
the  appellant  the  moneys  which  the  appellant 
advanced  to  the  plaintlfTs  husband.  In  other 
words,  that  a  court  of  equity,  determining  on 
the  admission  of  an  unfaithful  husband  that 
he  had  defrauded  his  wife  of  her  property 
and  bad  transferred  it  to  his  partner  in  the 
entire  wrong,  should,  as  a  condition  for  the 
return  of  her  own  pr(^>erty  to  the  wife,  com- 
pel her  to  adjust  the  money  i^rrangements  be- 
twe^i  those  who  bad ,  wronged  ber.  This 
court  knows  of  no  rule  of  equity  which  re- 
quires any  such  adjudication. 

[t]  Upon  an  examination  of  the  entire  rec- 
ord, this  court  Is  of  the  opinion  that  there 
was  no  reversible  error  committed  by  the  trial 
_court,  and  that  there  was  sufficient  evidence 
^o  support  the  judgment.    There  was  no  mis- 


carriage of  josttoe  within  Ute  meontng  of 
section  4t%  of  aitlde  6  of  the  Coostltutlon. 
The  judgmmt  is  aflSrmed. 

We  concur:   IiA.NGI>ON,  P.  J. ;  NODSSE,  J. 


PEOPLE  V.  NUNES.    (Cr.  496.) 

(District  Court  of  Appeal,  Third  District, 
California.    May  8,  1S20.) 

1.  Mayhem  <S=35— Proof  of  premeditation  not 
necessary. 

Under  Pen.  Code,  §  203,  declaring  tliat  every 
person  who  unlawfully  and  malidonsly  deprives 
a  hnman  being  of  a  men><yer  of  hia  body,  or 
puts  out  an  eye,  etc.,  is  guilty  of  mayhem,  it 
is  not  necesaory  affirmatively  to  show  a  delib- 
erate or  premeditated  latent  to  commit  tlte 
crime  of  mayhem,  notwithetanding  the  word 
"maliciously"  might  imply  otherwise;  hence 
as  malice  aforethought  is  not  an  essential  ele- 
ment in  the  crime  of  mayhem,  proof  of  pre- 
meditation or  deliberation  hi  not- required,  and 
it  is  sufficient  to  prove  only  the  commission  of 
an  act  from  which  the  law  will  presume  that  it 
w^B  dffne  onlawfally  and  malicionBliy,  unlew  the 
evidence  tends  to  ahow  it  was  done  under 
circumstances    constituting    self-defense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May- 
hem.] 

2.  Mayhem  «mi—9M  who  unlawfally  strikes 
another,  destroying  a  member,  eto.,  la  gvilty 
of  mayhem. 

If  a  person  unlawfully  strikes  another,  npt 
with  the  specific  intent  to  commit  the  crime 
of  mayhem,  and  the  blow  so  delivered  results 
in  the  loss  or  disfigurement  of  a  member  of  the 
body  of  the  assaulted  party  or  in  putting  out 
his  eye,  the  crime  is  nevertheless  mayhem. 

3.  Mayhem  €=>l— Mere  disflonrement  of  eye 
not  offense  unless  eye  rendered  useless; 
"putt  ont  an  eye." 

Under  Pen.  Code,  S  203,  declaring  that  every 
person  who  unlawfhlly  and  maliciously  "puts 
out  an  eye"  is  guilty  of  mayhem,  the  mere  dis- 
figuremeat  of  an  eye  will  not  amount  to  may- 
hem unless  such  disfigurement  results  in  ren- 
dering the  eye  useless;  but  an  injury  of  an 
eye  to  such  an  extent  that  it  cannot  be  used 
for  the  ordinary  and  practical  purposes  of  life 
amounts  to  the  putting  ont  of  an  eye,  although 
the  injured  party  can  distinguish  liglat. 

4.  Mayhem  «=»5— Evidence  held  to  show  tlist 
defendant  put  out  his  viotlm's  eye. 

In  a  prosecution  for  mayhem,  under  Pen. 
Code,  i  203,  evidence  held  to  warrant  a  finding 
that  defendant  put  out  his  victim's  eye,  not- 
withstanding the  oculist  testified  that  it  waa 
barely  possible  a  future  operation  might  be 
beneficial. 

5.  Criminal  law  <s=s829(l)~Rafosal  of  r«- 
quest  covered  not  arror. 

The .  refusal  of  a  request  covered  by  the 
charge  given  is  not  error. 
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€.  Criminal  law  «=9829(a)~RM|ue8ted  ln»trac- 
tion  on  mayhem .  held  not  error  being  ooverad 
by  oharge  a»  given. 
In  a  prosecntion  for  maybein,  where  the 
court  stated  contents  of  information  and  read 
Penal  Code,  {  203,  declaring  eTer^  person  who 
unlawfully  and  malidonsly  deprires  a  human 
being  of  a  member  of  his  body  or  puts  out  an 
eye,  is  guilty  of  mayhem,  and  farther  instrnct'; 
ed  that  prosecution  most  prove  beyond  all  rea- 
sonable doubt  that  defendant  was  guilty  of  the 
crime  charged  in  the  information  which  spe- 
cifically charged  defendant  with  unlawfully  and 
maliciously  putting  out  the  eye  of  the  com- 
pbuning  witaess,  the  refusal  of  a  requested 
charge  that  the  jury  must  find  that  defendant 
put  out  the  eye  of  the  witness,  or  acquit,  was 
not  error,  being  covered  by  the  charges  given. 
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"£vei7  person  who  unlawfully  and  maliciously 
deprives  a  human  being  of  a  member  of  his 
body,  or  disables,  disfigures,  or  renders  it  use- 
less, or  cuts  or  disables  the  tongue,  or  puts  out 
an  eye,  or  sUta  the  nose,  ear,  or  lip,  is  guilty 
of  mayhem."' 

It  has  been  held  that  It  Is  not  necessary 
aflBrmatlvely  to  show  a  deliberate  or  pre- 
meditated intent  to  comiolt  the  crime  of  may- 
hem In  order  to  sustain  that  charge,  notwith- 
standing that  the  word  "maliciouBly"  as  used 
in  section  203  might  imply  otherwise.  In  Peo- 
ple T.  Wright,  93  Oal.  664,  28  Pac.  240,  it  Is 
said: 


Appeal  from  Superior  Cionrt,  Sacramento 
County;  Malcolm  C.  Olenn,  Judge. 

Dan  Nunes  was  convicted  of  mayhem. 
From  the  Judgment  of  convictioQ  and  an  or- 
der denying  a  motion  for  new  trial,  he  ap- 
peals.   Affirmed. 

3.  M.  Inman,  of  Sacramento,  for  appellant, 
n.  S.  Webb,  Atty.  Oen.,  and  J.  Chas.  Jones, 
D^uty  Atty.  Gen.,  for  the  People 

HART,  J.  Defendant  was  informed  against 
by  the  district  attorney  of  the  county  of 
Sacramento  for  the  crinre  of  mayhnn.  Upon 
a  trial  he  was  found  guilty,  and  he  prosecutes 
tbis  appeal  from  the  Judgment  of  conviction 
and  from  an  order  denying  his  motion  for  a 
new  trial. 

Lonis  Dulmalne,  the  prosecuting  witness, 
was  engaged  as  a  bartender  in  a  building  at 
ttae  comer  of  Seventh  and  L  streets  In  the 
dty  of  Sacramento ;  his  hours  of  duty  being 
from  5  o'clock  p.  m.  until  dosing  time  the 
n«ct  morning.  He  was  so  engaged  on  the 
nigbt  of  June  29,  1919,  closed  his  saloon  at 
2  o'clock  on  the  morning  of  June  30th  and, 
about  balf  an  hour  later,  be  and  two  other 
men  started  walking  up  Seventh  street  to- 
ward K.  Before  reaching  K  street  they  met 
the  defendant,  accompanied  by  a  woman,  ap- 
proaching then*.  According  to  the  testimony 
of  the  prosecution,  at  about  that  time  one  of 
Dulmaine's  companions  was  inviting  the  oth- 
er members  of  the  party  to  his  house  to  par- 
take of  a  chicken  dinner.  Defendant  said, 
"What's  that;  what  the  hell's  that  about 
chicken?'  and  used  some  vulgar  language. 
Dulmalne  turned  around  and  wanted  to  know 
"what  was  the  matter  with  that  guy,"  and 
a«ked,  "What's  it  to  you?"  or  words  to  that 
effect,  upon  which  defendant  strudi  Dul- 
malne In  his  right  eye.  He  was  wearing  glass- 
es at  the  time,  and  the  result  of  the  blow  was 
that  they  were  broken  and  a  piece  of  glass 
altered  the  eyeball ;  the  prosecution  claiming 
that  thereby  the  eyesight  of  his  right  eye  was 
destroyed. 

[1,  2]  b'ection  203  of  the  P^al  Code  defines 
mayhem  as  follows: 


"  •  •  *  It  therefore  follows  that,  as  malice 
aforethought  is  not  an  essential  element  in  the 
crime  of  mayhem,  proof  of  premeditation  or  de- 
liberation is  not  reauired.  But  the  require- 
ments of  the  statute  in  such  cases  will  be  fully 
met  by  proof  of  the  commission  of  the  act, 
from  which  the  law  will  presume,  though  it  be 
done  in  pursuance  of  an  intent  formed  during 
the  confiiet,  that  it  was  done  unlawfully  and  ma- 
liciously—that is,  'with  a  wish  to  ♦  *  •  in- 
jure another  person,  or  an  intent  to  do  a  wrong- 
ful act'— -unless  the  evidence  tends  to  show  to 
the  contrary," 

In  other  words.  It  la  held  In  that  case  that 
it  is  sufficient  to  prove  only  the  commission 
of  the  act,  from  which  the  law  will  presume 
that  It  was  done  unlawfully  and  maliciously, 
unless  the  evidence  tends  to  show  that  it  was 
done  under  circumstances  constituting  self- 
defense. 

If  a  person  unlawfully  strikes  another,  not 
with  the  specific  intent  to  commit  the  crime 
of  mayhem,  and  the  blow  so  delivered  results 
In  the  loss  or  disfigurement  of  a  member  of 
the  body  of  the  assaulted  party  or  in  putting 
out  his  eye,  the  crime  is  nevertheless  mayhem. 
See  Terr^l  v.  State,  86  Tenn.  523,  8  S.  W. 
212;  Worley  v.  State,  11  Humph.  (Tenn.)  172, 
176. 

The  appellant,  however,  does  not  seem  to 
question  the  law  as  It  is  above  stated,  but  his 
main  contentlmi  is  that  the  evidence  falls  to 
show  that  the  defendant  did  "put  out  the 
eye"  of  the  prosecuting  witness  within  the 
meaning  of  section  203  In  that  particular.  It 
is  further  contended  that  the  court  erred  to 
the  prejudice  of  the  defendant  by  refusing  to 
give  one  of  his  requested  Instructions. 

[3, 4]  We  agree  with  counsel  for  the  de- 
fendant that  under  the  statute  the  mere  dis- 
figurement of  an  eye  would  not  amount  to 
mayheni  unless  such  disfigurement  resulted  in 
rendering  the  eye  useless ;  but  we  think  the 
Jury  were  warranted  In  finding,  as  their  ver- 
dict Implies  that  they  did  find,  that  the  de- 
fendant by  the  blow  he  delivered  In  and  upon 
the  face  of  the  prosecuting  witness  "put  out" 
the  eye  of  the  latter. 

Dr.  Briggs,  a  noted  oculist,  examined  and 
treated  the  eye  of  the  complaining  witneaa 
after  the  injury  was  Inflicted  upon  the  lat- 
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tet'e  eye  by  tbe  defoidaiit    He  testtfled  on 
direct  examlnatlan  as  follows: 

"Mr.  Basaell:  Q.  Do  you  know  Mr.  Louis 
Dulmaine,  the  gentleman  back  here?  A.  I  do. 
Q.  Ton  haye  bad  occasion  to  treat  him?  A.  I 
have.  Q.  For  what  sort  of  trouble  was  that, 
doctor?  A.  He  came  In  on  the  2d  day  of  July, 
last,  with  an  injured  eye,  that  had  been  injured, 
he  said,  I  think,  two  or  three  days  previously. 
There  was  a  penetrating  wound  of  the  cornea, 
penetrating  the  iris,  and  a  punctured  lense; 
the  lense  of  the  eye  was  punctured,  causing 
cataract;  causing  the  lense  to.  become  opaque, 
which  we  call  cataract.  Q.  Did  you  treat  the 
eye?  A.  I  did.  Q.  What  is  the  condition  of 
the  eye  in  reference  to  sight?  A.  Tbe  eye  is 
practically  blind.  He  sees  light;  that  is  all. 
He  doesn't  see  objects.  Q.  The  sight,  then,  Is 
what  we  call  destroyed?  A.  He  is  practically 
blind.  Q.  He  is  practically  blind  in  that  eye? 
A.  Yes,  sir.  Q.  All  that  he  can  distinguish  is 
just  light?  A.  Yes,  sir;  I  think  be  can — he 
sees  motions  that  are  made  past  the  eye.  Q.  Is 
that  a  permanent  injury,  doctor?  A.  Yes. 
Q.  Tliat  is  an  Injury  such  as  cannot  be  cored? 
A.  Well,  yes;  I  can  say  that  his  chances  of  ever 
seeing  any  mora  are  almost  nil.  Q.  Now,  you 
say  there  was  a  sort  of  a  wound  in  that  eye? 
A.  A  puncturing  wound,  yes;  about,  I  think,  a 
sixth  of  an  inch  long,  that  went  tiirough  the 
dear  part  (^  the  eye.  Q.  Could  you  tell  from 
the  nature  of  the  wound  what  that  might  be 
caused  by,  doctor?  A.  Well,  it  might  be  caus- 
ed by  any  sharp  thing  projected  against  tbe  eye. 
It  might  have  been  a  knife  wotmd,  a  glass 
wound,  or  anything  else  that  struck  the  eye  with 
force  enough  to  cause  that  kind  of  injury.  It 
was  more  like  a  cut  than  a  bruise.  It  was  a 
clean-cut  wound.  Q.  That  would  indicate  that 
force  had  been  used  on  it?    A.  Oh,  yes." 

There  can  be  no  manner  of  doubt  that  the 
foregoing  testimony,  taken  alone,  unmistak- 
ably shows  tbat  the  complaining  witness'  eye 
was  put  oat  If  all  that  the  injured  party 
could  do  with  the  eye  was,  as  tbe  doctor  tes- 
tified, merely  to  distinguish  lightness  front 
darkness  or  perceive  a  motion  or  movement 
of  some  sort  made  Immediatel/  before  the 
eye,  the  eye  was  certainly  rendered  pertectlj 
useless  to  its  possessor.  If  both  eyes  were  so 
afflicted.  It  Is  very  clear  that  the  complaining 
witness  would  practically  be  blind.  What 
tbe  statute  obvloasly  means  by  the  expres- 
sion or  phrase,  "put  out  the  eye"  is  that  the 
eye  haa  been  injured  to  such  an  extent  that 
Its  possessor  cannot  use  it  for  the  ordinary 
and  usual  practical  purposes  of  life. 

But  counsel  for  tbe  defendant,  in  his  con- 
toitlon  that  the  eye  of  the  complaining  wit- 
ness was  not  shown  to  have  been  "put  out," 
relies  mainly  upon  the  following  teiftlmony 
brought  out  on  the  cross-examination  of  Dr. 
Briggs: 

"Hardly  a  likelihood  of  his  ever  having  any 
use  of  that  eye  for  visual  purposes.  *  *  *  I 
wouldn't  say  it  is  impossible  for  him  to  get 
some  Tision  in  it.  Possibly  in  a  year  or  two 
years  it  may  improve;  bat  I  think  the  chances 
of  doing  so  are  so  alight  that  I  don't  know  that 
it  would  be  worth  attempting.   Q.   Bat,  in  your 


Judgment  and  experience,  you  wouldn't  say  that 
there  isn't  unj  chance?  A.  Oh,  no.  Q.  In 
other  words,  there  is  a  diance?  A.  Here  la 
a  chance  of  getting  some  s^bt,  but  so  little 
ehance  of  getting  aay  uaefnl  sight  that  I  would- 
n't consider  it  in  homim  events  at  all  possiMe 
—I  wouldn't  say  possible— at  all  probable. 
*  *  *  I  should  say  he  miglit  have  a  chance 
in  a  hundred  of  getting  some  usefal  sight,  and 
I  would  say  that  was  hardly  a  probability  ei- 
ther; and  in  the  effort  to  get  it,  it  might  do  a 
lot  of  barm.  So  it  would  be  a  question  in  my 
mind  whether  I  would  ever  advise  him  to  have 
an  operation  done  with  a  view  to  improving  the 
sight;  I  don't  know;  I  wouldn't  say;  I  would- 
n't know,  because  I  would  have  to  see  the  eye 
at  some  other  time,  in  some  other  condition. 
I  might  feel  that  in  a  year  or  two  years'  time 
it  might  be  advisable  to  do  an  operation  ai>on 
it.  I  wouldn't  say  it  wasn't  possible,  now, 
in  tbe  course  of  human  events,  but  I  think  it 
is  improbable." 

There  is  nothing  In  the  foregoing  testimony 
of  Dr.  BrlggB  which  would  justify  us  in  hold- 
ing that  the  verdict  is  not  suffldoitly  sup* 
ported.  The  full  purport  or  the  effect  of  the 
doctor's  testimony  upon  cross-examination  is 
that,  while  It  is  not  impossible  that  "in  tbe 
course  of  human  events"  and  at  the  end  of 
about  two  years  an  operation  could  be  iier- 
formed  upon  the  eye  which  might  have  tbe  ef* 
feet  of  restoring  to  it  soine  power  of  sit^t, 
still  it  was  not  probable  that  thus  such  a  re- 
sult could  be  brought  about  Indeed,  it  would 
seem  to  be  very  clear  from  tbe  doctor's  testi- 
mony as  a  whole  that  he  was  at  the  time  of 
the  trial  of  the  opinion  that  the  injury  to  the 
eye  covUd  not  be  so  amended  or  corrected  as 
to  enable  the  complaining  witness  to  use  it 
at  any  time  in  the  future  for  any  useful  or 
practical  purpose  whatever.  At  all  events, 
the  direct  testimony  of  the  doctor  aniply  sus- 
tains the  verdict,  and  if  there  were  any  state- 
ments brought  out  on  his  cross-examination 
which  were  calculated  to  weaken  his  direct 
testimony  In  its  tendency  to  show  that  the 
eye  was  put  out,  it  was  f<»'  the  Jury  to  con- 
sider and  determine  what  weight  they  should 
give  his  direct  testimony  when  considered  by 
the  light  of  statements  made  on  his  cross- 
examination. 

Our  conclusion  is,  as  above  stated,  that  the 
verdict  derives  sufficient  support  from  the 
evidence  to  upheld  it 

[f,  I]  The  Instruction  referred  to  above  ta 
having  been  proposed  by  tbe  defendant  and 
disallowed  by  tbe  court  is  this: 

"Yon  are  instmcted  that  you  most  find  from 
the  evidence  that  the  defendant,  Dan  Nnnes, 
put  out  the  eye  of  the  complaining  witness 
or  you  must  acquit  him." 

One  of  the  grounds  upon  which  the  court 
refused  to  read  the  instruction  to  the  Jury 
was  that  the  proposition  therein  stated  was 
covered  by  the  general  charge  of  the  court 
and  this  we  find  to  be  substantially  true.  In 
its  Initial  instruction  the  court  stated  to  the 
Jury  in  detail  tbe  oontenta  ot  the  Information, 
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tbm  telling  them,  a8  the  statute  describes  it, 
the  nature  of  the  charge  uiwn  whi(^  the  de- 
foidant  wag  being  tried,  and  then  stated  that 
the  lasne  had  been  made  bj  a  plea  of  not  guil- 
ty by  the  defendant  to  the  Information.  The 
court  also  read  to  the  jury  section  203  of  the 
Penal  Code,  upon  which  the  information  is 
bf»ed,  and  told  the  Jury  that,  to  justify  a 
verdict  of  guilty,  it  rested  upon  the  proeeco- 
tlon  to  prove  beyond  all  reasonable  doubt  that 
"said  defendant  is  guilty  of  the  crime  charged 
against  hint  in  the  information."  The  ac- 
cusatory pleading  spedflcally  charged  the  de- 
fendant with  unlawfully  and  maliciously  put- 
ting out  the  eye  of  the  complaining  witness. 
It  would  seem  that  the  jury  would  certainly 
be  minus  that  degree  of  Intelligence  which  it 
must  be  assumed  the  average  person  usually 
summoned  to  jury  duty  possesses  if  it  could 
be  said,  as  a  matter  of  law,  that  they  did 
or  could  sot  understand  from  the  Initial  in- 
structi<Hi  of  the.  court  that  the  defendant 
would  be  entitled  to  an  acquittal  unless  it 
were  shown  beyond  all  reasonable  doubt  that 
he  had  put  out  the  eye  of  the  complaining 
witness.  Indeed,  the  only  question  submitted 
to  the  jury  was  whether  the  defendant  did 
pat  out  the  eye  of  the  prosecuting  witness; 
that  was  the  single  spedflc  charge  in  the  in- 
formation: and,  when  told  in  general  lan- 
Coage  that  the  tdiarge  in  the  information  was 
required  to  be  established  beycmd  all  reason- 
able doubt  to  justify  a  conviction,  that  was 
tantamount  to  telling  the  jury  that,  if  the 
people  failed  to  prove  by  the  degree  of  proof 
mentioned  that  defendant  put  out  the  eye  of 
the  complaining  witness,  the  former  would  be 
entitled  to  an  acquittal. 

niere  are  no  other  points  submitted  here 
tor  consideration. 

The  jndgmrait  and  the  order  appealed  from 
are  affirmed. 

We  concur;  NlOOIi,  Presiding  Judge  pro 
teai. ;  BUSNUTT,  J. 


HUMPHRY  V.  FARMERS'  UNION  4  MILL- 
ING CO.     (Civ.  2035.) 

(District  CovTt  of  Appeal,  Third  District,  Cal- 
ifornia.   April  26,  1820.) 

I.  Sales  4=922(4)— Aoceptance  subjeot  to  la* 
spsetlos  was  sot  a  varlatioa  of  offer. 
Where  an  interchange  of  telegrams  between 
the  parties  had  established  an  agreement  as  to 
•n  «ther  terms  of  sale,  the  fact  that  the  last 
tdegnun  from  the  bnyer  stated  the  sale  was 
subject  to  inspection  on  delivery,  which  had  not 
been  mentioned  before,  does  not  defeat  the 
contract,  since  it  merely  stated  a  condition 
which  would  have  been  oUierwise  implied  under 
av.  Code,  H  1771,  1785. 


2.  Sales  «3>22(3)-Wlth4rawal  of  sffer  after 
telegran  of  aoeeptaaoa  was  filed  la  too  late. 

Under  C!iv.  Code,  H  1582,  1583,  a  telegram 
iiccepting  an  offer  of  sale  took  effect  on  its  de- 
posit for  transmission,  and  a  telegram  there- 
after sent  by  the  bnyer,  canceling  the  transac- 
tion, was  too  late. 

3.  Sales  9=380— Coatraet  held  to  require  pay- 
ment at  plaoe  of  delivery. 

Where  the  seller  had  required  the  buyer  to 
famish  bank  gnaranty  of  payment  of  draft  at- 
tached to  bill  of  lading,  payment  was  to  be 
made  at  place  of  delivery,  even  though,  in  the 
absence  of  sneh  agreement,  the  sale  f.  o.  b. 
place  of  sale  required  payment  at  place  of  sale. 

4.  Sales   «=s4l7— Evidasoe  of  value  at  place 
of  shlpnoat  held  to  sustain   Ju^gnsBt   for 


lAoufh  the  measure  of  damages  for  refusal 
to  ddiver  goods  sold  is,  under  Civ.  Code,  i 
SS64,  the  difference  between  the  sale  price  and 
the  price  in  the  market  nearest  the  place  of 
deUvery,  evidence  of  market  price  at  the  place 
of  sale  is  snfficient,  in  the  absence  of  proof  of 
a  different  market  price  nearer  the  place  of 
delivery  to  sustain  a  jndgment  for  the  bnyer. 

5.  Appeal  and  orrar  «=>I033(8)— Evidaaoe  «s» 
84— Error  as  to  damages  held  favorable  to 
appellant;  presnniptlve  evidence  of  value. 

The  fact  that  a  buyer  in  Indiana  was  bay- 
ing beans  in  California  for  shipment  to  In- 
diana is  presumptive  evidence  that  the  value 
of  the  beans  in  Indiana  was  higher  than  that 
in  California,  so  that  error  in  basing  damages 
on  the  market  value  in  California  was  favor- 
able to  the  seller,  and  he  cannot  complain. 

Appeal  from  Superior  Court,  San  Joaquin 
Ck>uutyi  J.  A.  Plummer,  Judge. 

Action  by  Charles  A.  Humphry,  doing 
business  under  the  name  and  style  of  the 
Bvansville  Commerce  Company,  against  the 
Farmers'  Union  tSc  Milling  Company.  Judg- 
ment for  plaintiff,  and  defendant  a]n>eal^ 
Affirmed. 

Nutter,  Hancock  ft  Rutherford,  of  Stock- 
ton, for  appellant 
A.  H.  Ashley,  of  Stockton,  for  respondent. 

BLI/ISON,  Presiding  Judge  pro  tern.  Plain- 
tiff brought  this  action  to  recover  damages 
for  the  alleged  breach  of  contract  in  and 
by  which  it  was  claimed  that  defendant 
agreed  to  sell  to  it  80,000  pounds  of  redeaned 
pink  beans  at  the  price  of  $6.35  per  hundred 
pounds  f.  o.  b.  Sto<^ton,  Cal.  After  trial  the 
court  found  that  the  contract  was  executed 
as  alleged  In  the  complaint,  and  that  the 
defendant  neglected  and  refused  to  deliver 
the  beans  as  therein  contracted  to  be  deliver- 
ed, to  the  damage  of  the  plaintiff  in  the  sum 
of  $560,  and  entered  judgment  against  the 
defendant  for  that  amount  The  defendant 
appeals  from  the  judgment. 

The  contract,  if  one  was  made,  resulted 
from  certain  telegrams  passing  between  the 
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plalntlfF  and  defendant.  For  a  reyersal  the 
defendant  and  appellant  relies  upon  three 
propositions:  First,  that  the  telegrams  did 
not  constitute  an  aKrecment;  second,  that 
the  seller  was  entitled  to  be  paid  at  'Stock- 
ton ;  and,  third,  that  11  the  place  oi  delivery 
was  KvansvUIe,  Ind.,  damages  should  have 
been  based  upon  the  price  at  which  respond- 
ent could  have  bonght  equivalent  beans  tn 
markets  nearest  EvansylUe,  Ind.,  and  not 
at  Stockton. 

[1]  I.  We  are  of  opinion  that  a  fair  con- 
atractlon  of  the  telegrams  leads  to  the  con- 
clusion that  the  parties  met  upon  a  definite 
proposition  and  agreement.  In  the  telegram 
of  November  14,  1916,  the  defendant  said: 

"Camiot  sell  at  price  you  name.  Can  aell 
eighty  thoaaand  pounds  pink  $6.35  f.  o.  b. 
Stockton.  Railroad  says  cannot  furnish  empty 
cars  promptly.  The  prospect  of  shipment  get- 
ting through  unfavorable.  Order  subject  delay 
and  confirmation." 

To  this  tel^ram  the  plaintiff  on  November 
16th,  replied  as  follows: 

"Answering  telegram  accept  pink  $6.35.  Must 
ship  during  November.    Do  the  best  yon  can." 

This  was  not  an  unconditional  acceptance 
of  the  proposition  made  in  the  telegram  of 
November  14th,  above  quoted.  The  defend- 
ant had  stated  in  his  telegram  of  November 
14th  that  the  railroad  could  not  furnish  emp- 
ty cars  promptly,  and  that  the  prospect  of 
shipments  getting  through  promptly  was  un- 
favorable, and  that  the  plaintiff  must  order 
subject  to  delay  and  confirmation.  The  an- 
swer to  this  telegram  was  that  the  goods 
mnst  be  shipped  during  November,  which 
was  not  agreeing  to  accept  the  beans  sub- 
ject to  delay.  On  November  17th,  the  de- 
fendant, however,  telegraphed  as  follows: 

.  "Bighty  thousand  pounds  recleaned  pink  beans 
ready.  Car  obtainable.  Have  your  bank  wire 
guarantee  payment  draft  with  bill  of  lading." 

This  was  a  statement  by  the  defendant  In 
effect  that  It  could  ship  as  requested  by  the 
plaintiff  during  the  month  of  November,  be- 
cause It  stated  therein,  "car  obtainable."  It 
was  a  statemmt  that  there  would  be  no  de- 
lay, and  that  if  the  beans  were  bought  they 
conld  be  loaded  at  once;  but  it  contained  a 
new  proposition,  which  had  not  been  suggest- 
ed before,  namely,  "Slave  your  bank  wire 
guarantee  payment  draft  with  bill  of  lading." 
On  November  18,  1916,  the  plaintiff's  bank, 
the  GitlSBens'  National  Bank  of  Bvansville, 
Ind.,  wired  the  defendant  as  follows: 

"We  guarantee  payment  your  draft  bill  of 
lading  attached,  Evansville,  commercial  pink 
beans  at  $6.36,  subject  permission  inspection 
on  arrival." 

This  was  a  meeting  of  the  minds  of  the 
parties  upon  the  same  terms  and  conditions, 
save  and  except  that  the  last  telegram  re- 
ferred to  had  In  it  these  words,  "aubject  pw- 


mission  Inspection  on  arrival."  The  matter 
of  delay  In  shipment  bad  been  eliminated, 
the  request  that  the  bank  guarantee  payment 
had  been  accepted,  and  all  conditions  im- 
posed by  defendant  had  been  met,  qtiallfied 
by  the  added  suggestion  that  the  beana  would 
be  subject  to  Inspection  on  arrival.  It  is 
the  claim  of  counsel  for  appellant  that  It 
never  assented  to  the  plaintiff's  request  that 
the  beans  should  be  shipped  subject  to  In- 
spection ;  but,  as  the  learned  Judge  of  the 
trial  court  observed,  the  law  would  have 
added  these  words  to  the  contract,  even  If 
they  had  not  been  inserted  in  the  telegram. 
Section  1771  of  the  Civil  Code  reads: 

"One  who  sells  or  agrees  to  sell  merchandise 
inaccessible  to  the  examination  of  the  buyer, 
thereby  warrants  that  it  is  sound  and  merchant- 
able." 

Section  1785  of  the  Civil  tJode  reads: 

"On  an  agreement  for  sale,  with  warranty, 
the  buyer  has  a  right  to  inspect  the  thing  sold, 
at  a  reasonable  time,  before  accepting  it,  and 
may  rescind  the  contract  If  the  s^er  refuses 
to  permit  him  to  do  so." 

In  the  case  of  Newmark  ft  Co.  t.  Smitb, 
26  Cal.  App.  339,  149  Pac.  1064,  It  la  said: 

"The  purchaser  under  a  contract  of  sale  of 
a  certain  quantity  of  beans  is  entitled,  in  the 
absence  of  a  waiver  of  the  right,  to  inspect  the 
property  scM  as  a  condition  precedent  to  the 
making  of  payment,  apd  the  seller  is  not  en- 
titied  upon  the  tender  of  delivery  to  refuse 
such  inspection  and  demand  payment,  and  for 
failure  to  make  payment  to  declare  the  con- 
tract annulled." 

[2]  We  are  of  opinion  that  the  telegrams 
passing  between  the  parties  resulted  In  a 
contract  between  them.  ■  The  defendant's  tele- 
gram of  November  18th,  wherein  It  says, 
"wire  received  too  late,  entire  matter  Is  can- 
celed," was  sent  after  the  Citizens'  National 
Bank  had  telegraphed  its  guarantee  of  pay- 
ment of  the  draft,  and  after  all  the  terms 
and  conditions  Imposed  by  defendant  had 
been  accepted,  and  was  too  late  to  prevent 
the  consummation  of  the  contract.  The  wire 
accepting  defendant's  offer  took  effect  on  Its 
deposit  at  E)vansville  for  transmission.  Glv. 
Code,  H  1582,  1583.  It  was  deposited  at 
Bvansville,  Ind.,  before  the  defendant's  tele- 
gram of  November  18th  was  sent 

[3]  II.  Some  discussion  is  indulged  In  up- 
on the  meaning  of  the  expression  "f.  o.  b. 
Stockton";  It  being  the  claim  of  appellant 
that  this  expression  not  only  meant  that  the 
goods  were  to  be  placed  on  the  car  by  the 
seller  without  any  expense  to  the  buyer,  bat 
also  that  it  meant  that  upon  their  being  load- 
ed ready  for  shipment  the  purchase  price 
was  then  due  and  payable  and  at  the  place 
of  shipment.  We  deem  It  unnecessary  to 
examine  critically  whether  the  expression 
"f.  o.  b."  includes,  not  only  loading,  but  the 
right  to  have  payment  at  the  place  of  load- 
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ine'becftvsfr,  even  if  the  expression  In  ffeneral 
does  mean  both  .loading  and  jwyment,  tlie 
parties  can  oontract  differently.  H>e  tele- 
grams In  this  case  concinsiTely  show  that, 
U  a. sale  were  made.  It  was  the  understanding 
of  the  parties  that  the  goods  were  not  to 
be  paid  for  In  Stockton,  but  were  to  be  paid 
for  In  XlvansTiUe,  Ind.  The  telegram  of  No- 
vember 17,  1916,  sent  by  the  defendant, 
"Have  your  bau^  wire  guarantee  payment 
draft  with  bill  of  lading,"  was  a  clear  ex- 
pressicm  by  the  defendant  that  payment  was 
not  expected  until  the  goods  were  received 
In  Indiana,  together  with  the  bill  of  lading, 
and  the  guaranty  of  the  Cltleois'  National 
Bank  In  response  to  the  demand  for  the 
guaranty,  "We  guarantee  payment  of  your 
draft,  bill  of  lading  attached,"  could  mean 
nothing  dse  than  that  the  bank  guaranteed 
that  when  the  bill  of  lading  reached  Evans- 
vlUe,  together  with  the  draft,  the  same  would 
be  paid  at  that  place,  and  not  at  Stockton. 

[4]  III.  LasUy,  it  is  claimed  by  appellant 
that  If  the  place  of  delivery  was  to  be  Evans- 
ville,  Ind.,  damages  should  have  been  based 
upon  the  price  at  which  respondent  could 
have  bought  equivalent  beans  in  the  market 
nearest  Evansville  and  not  at  Stockton,  and 
this  contention  Is  predicated  upon  the  provi- 
sions of  section  3854  of  the  Civil  Code,  where- 
in. In  substance,  It  is  provided  that  in  esti- 
mating damages  the  value  of  the  property 
to  a  buyer  deprived  of  its  iK>8Sesslon  Is  deem- 
ed to  be  the  price  at  which  he  might  have 
bought  the  equivalent  thing  in  the  market 
nearest  the  place  where  the  property  ought 
to  have  been  put  into  his  possession,  and  at 
such  time  after  the  breach  of  duty  upon 
which  his  right  to  damages  is  founded  as 
would  suffice,  with  reasonable  diligence,  for 
him  to  make  such  a  purchase. 

{f]  Bespondent  Introduced  evidence  tend- 
ing to  show  the  price  at  which  equivalent 
beans  could  have  been  bought  at  Stockton, 
and  no  evidence  of  the  price  at  whidi  they 
could  have  beoi  bought  at  any  other  place 
was  Introduced  by  either  party.  There  is 
nothing  in  the  record  to  show  that  the  beans 
could  have  been  bought  at  any  less  price  at 
any  place  nearer  Evansville.  The  price  at 
whidi  the  beans  could  have  been  bought  at 
Stockton  was  the  only  evidence  the  court  had 
before  it  as  to  the  amount  the  plaintiff  would 
have  had  to  pay  for  equivalent  beans.  There 
is  no  evidence  la  the  record,  either  on  be- 
half <A  plaintiff  or  defendant,  and  none  offer- 
ed by  the  defendant,  tending  to  show  what 
the  market  price  of  such  beans  was  at  any 
place  nearer  BvansvlUe  than  the  city  of 
Stockton.  We  think,  under  the  circumstanc- 
es, that  the  court  was  Justified  in  accepting 
tbe  proved  price  at  the  city  of  Stockton  as 
the  price  at  whldi  respondent  could  have 
twnght  equivalent  beans.  If  there  was  any 
place  nearer  Evansville  at  which  they  could 


have  been  bought,  then  the  matter  was  en- 
tirely open  for  the  defendant  to  make  such 
proof.  It  made  no  attempt  to  do  so.  It 
sufficiently  appears  from  the  record  that  per- 
mitting the  evidence  of  the  market  price  of 
beans  at  Stockton,  Instead  of  confining  the 
proof  to  some  unnamed  place  east  of  the 
Rocky  Mountains,  was  a  benefit  to  the  appel- 
lant, instead  of  an  injury.  The  fact  that 
plaintiff  was  buying  beans  at  Stockton  to  be 
shipped  to  Indiana,  and  paying  tbe  trans- 
portation charges  thereon,  is  presumptive 
evidence  that  the  market  price  of  beans  was 
less  in  California  than  in  Indiana;  other- 
wise, the  plaintiff  was  unbusinesslike  in  buy- 
ing them.  The  appellant  is  not  entitled  to 
complain  of  a  ruling  that  resulted  in  a  bene- 
fit to  it  and  a  smaller  Judgment  than  other- 
wise might  have  been  obtained. 

We    think    the   Judgment    is    right,   add 
should  be  affirmed ;  and  it  is  so  ordered. 

We  concur:    HART,  J. ;  BURNETT,  J. 


BUSCHMAN  et  ai.  v.  TURLOCK  IRR.  DIST. 
et  al.     (Civ.  2199.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  3,  1920.) 

1.  Waters  and  water  ooarsM  «3>227— New  oon- 
•truotlon  nnder  Wright  Irrigation  Act  rests 
on  adoptlen  of  plans  by  owners. 

Tbe  whole  purpose  and  scope  of  the  Wright 
Irrigation  Act,  so  far  as  it  relates  to  new  con- 
Btrnction  work,  rests  on  the  adoption  of  plans 
and  the  approval  of  landowners  of  the  district, 
and  does  not  rest  primarily  with  the  directors, 
who  are  not  empowered  to  carry  on  any  new 
work  without  authorization,  so  that  under  sec- 
tion 39  funds  can  be  used  by  the  directors 
in  the  prosecution  of  new  work  only  when  pre- 
viously authorized  by  voters. 

2.  MandaniHS  «=9l 54(4)— Complaint  for  writ  ef 
mandate  to  oempel  oonstructloa  of  Irrigation 
ditches  defective. 

Complaint  in  action  for  writ  of.  mandate  to 
compel  construction  of  ditches  and  delivery  of 
water  for  irrigation  purposes  under  the  Wright 
Irrigation  Act  held  defective  as  cootaining  noth- 
ing from  wliich  it  could  be  inferred  that  the 
landowners  of  tbe  district  had  adopted  plans 
calling  for  the  construction  of  other  than  main 
and  lateral  canals  or  any  canals  or  ditches 
which  plaintiffs  seek  to  have  constructed. 

3.  Mandamus  «=» 1 54 (4)— Complaint  must  show 
fund  wMI  not  be  exhausted  for  various  pur- 
poses for  whioh  raised  before  application  to 
one  particular  purpose  may  be  ordered. 

The  board  of  directors  of  an  irrigation  dis- 
trict being  given  discretion  by  the  Wright  ir- 
rigation Act  to  raise  by  a  2  per  cent  assessment 
such  sum  as  the  board  shall  deem  necessary  for 
any  of  tbe  purposes  of  the  act,  tbe  different 
purposes  are  placed  on  an  equal  fof>ting,  and  it 
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nrast  appear  By  the  complaint  that  they  will 
not  exbaaat  the  fund  raised  before  its  applica- 
tion may  properly  be  ordered  by  the  appellate 
court  to  any  particnlar  project. 

iLppeal  fKKn  Superior  Court,  Stanlslnns 
Coanty;  G.  W.  Nlcol,  Judge. 

Action  for  writ  of  mandate  by  G.  H.  Bnsch- 
man  and  others  against  the  Turlodc  Irriga- 
tion District  and  S.  A.  Hultman  and  others, 
constituting  its  board  of  directors.  From  an 
order  sustaining  defendants'  demurrer,  and 
from  Judgment  denying  the  writ,  plaintlils 
appeaL    Affirmed. 

W.  C  LeHajie,  of  Los  Angeles  (Fred  O. 
Peterson,  of  San  Francisco,  of  counsel),  for 
appellants. 

OrlfSn,  Boone  &  Boone  and  P.  H.  Orlffln, 
all  of  Modesto,  for  respondents. 

FLT7MMER,  Presiding  Judge  pro  tem.  By 
this  action  plaintiffs  sought  a  writ  of  man- 
date from  the  superior  court  of  Stanislaus 
county,  directing  the  defendants  to  construct 
certain  ditches  and  deliver  water  for  irriga- 
tion purposes  to  lands  and  premises  described 
in  the  complaint,  belonging  to  the  plaintiffs, 
and  situate  within  the  TurlodE  irrigation  dis- 
trict The  matter  is  In  this  court  upon  ap- 
peal from  the  order  and  judgment  of  the 
trial  court  sustaining  defendants'  demurrer 
to  Om  plaintiffs'  complaint. 

It  appears  from  the  pleadings  that  the  de- 
fendant Tnrlock  irrigation  district  is  a  quasi 
public  corporation,  organised  under  the  pro- 
Tlslons  of  what  Is  pc^ularly  known  as  the 
Wright  Irrigation  Act  (St  1887,  p.  29,  as 
amended);  that  for  some  time  past  water 
has  been  delivered  to  the  lands  belonging  to 
the  plaintlfla  through  a  private  ditch,  called 
the  Delmas  ditch,  the  Intake  of  which  is  at 
a  point  on  what  Is  called  the  Oeres  main 
ditch,  constructed  by  and  belonging  to  the 
defendant  Torlock  Irrigation  district;  that 
the  water  thus  furnished  throu^^  the  Del- 
mas ditch  is  lost  In  large  measure,  by  means 
of  seepage,,  and  the  natural  porous  condition 
of  the  soil  traversed  by  said  Delmas  dltdi 
before  being  distributed  over  the  lands  of  the 
appellants.  To  remedy  this  defect  and  avoid 
the  loss  of  water, .  a  writ  of  mandate  was 
prayed  for,  directing  the  Turlock  Irrigation 
district  and  the  other  defendants  herein 
to'  take  sndi  action  aa  might  be  necessary 
to  furnish  plaintiffs  with  sufficient  water  for 
the  Irrigation  of  their  lands;  that  said  wa- 
ter be  delivered  directly  to,  or  close  by,  the 
lands  belonging  to  the  plaintiffs. 

Though  not  stated  in  precise  form,  the  re- 
lief sought  is,  in  fact,  as  follows:  That  the 
Turlock  irrigation  district  be  required  to 
build  k  new  branch  or  service  ditch  from  its 
main  canal;  that  the  directors  of  the  dis- 
trict be  re<iulred  to  construct  said  ditch  and 
provide  the  money  for  paying  the  expenses 


of  radk  oonstmetloii  vlfbont  any  adoption 
of  plans  or  previous  approval  by  the  votes  of 
the  landowners  of  the  district  Appdlants' 
argue  that  auth<»ity  for  tsadb.  an  order  tr«m 
the  court  is  found  In  the  last  dauae  of  sec- 
tion 89  of  the  Wright  Act  relating  to  the 
power  of  tbe  board  of  directors  of  Irrigation 
districts,  which  clause  reads  as  follows; 

"Also  sufficient  to  raise  sudi  amount  not  ex- 
ceeding two  per  centum  of  the  aggregate  value 
of  the  lands  within  the  district  according  to 
the  latest  *  •  •  equalized  assesament  roQ 
thereof,  as  the  board  of  directors  shall  deter- 
mine may  be  needed  to  be  raised  by  assessment 
for  any  of  the  purposes  of  this  act" 

A  correct  Interpretation  of  this  dauae  re- 
quires an  examination  or  analysis  of  the 
various  provisions  which  set  forth  the  power 
and  purposes  of  the  act,  and  how  the  ma- 
chinery thereof  Is  to  operate. 

Section  15  gives  the  board  of  directors 
power  to  construct  canals,  waterways,  reser- 
voirs, etc.,  and  to  acquire  land  necessary  for 
such  purposes. 

Section  30  sets  forth  that  "for  the  purposes 
of  constructing  or  purchasing  the  necessary 
irrigation  canals  and  works  and  acquiring 
the  necessary  property  and  rights  therefor," 
etc.,  as  soon  as  the  district  is  organized,  and 
also  whenever  thereafter  a  construction  fund 
is  necessary,  etc.,  for  the  purpose  of  ascer- 
taining the  amount  of  money  necessary  to  be 
raised,  said  board  shall  cause  such  surveys, 
examinations,  drawings,  and  plans  to  be  made 
as  shall  furnish  the  proper  basis  for  the 
amount  of  money  to  be  raised,  which  plans, 
it  is  provided  in  section  30a,  must  be  submit- 
ted to  the  commission  anthorlaed  to  approve 
bonds  of  irrigation  districts.  And  finally,  after 
the  plans,  surveys,  and  engineer's  report  have 
been  approved,  the  proportion  of  raising  mon- 
ey by  a  bond  issue  to  carry  on  construction 
work  according  to  the  plans,  surveys,  etc, 
adopted  must  be  submitted  to  the  voters  of  the 
district  as  provided  by  section  30c  of  said  act 
In  the  event  that  the  money  raised  by  bond 
Issues  proves  Insufficient  to  complete  the 
work  undertakoi  by  the  district  according 
to  its  adopted  plans,  section  34  provides  that 
a  special  assessment  may  be  levied  after  tike 
question  of  so  doing  has  been  submitted  to, 
and  received  a  majority  vote  of,  the  qnalifled 
voters  of  the  district 

Section  67  provides  for  the  ereatlMi  of  cer- 
tain fimds,  to  wit  a  bond  fund,  a  C0DBtrac> 
tlon  fund,  and  a  general  fund. 

Section  B5  spedfles  that  the  coat  and  ex- 
pense of  pnrdiasing  and  acquiring  tbe  prop- 
erty and  constructing  the  works  and  iminwe- 
ments  provided  for  shall  be  paid  wboUy  oat 
of  the  construction  fund.  (Tbis  section  la- 
eludes  other  items  not  pertinent  to  this  case.) 

Section  61  specifies  that — 

"The  board  of  directors  or  other  officers  of 
the  district  shall  have  no  power  to  incur  any 
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debt  or  HaUHty  whtAtitet,  eithw  by 
bosdf  or  otherwise,  in  exceM  of  tbe 
proTiaioiw  of  tUa  met,"  et& 


iiMiing 

•    •    • 


[1]  It  tltiu  appears  tbat  tbe  whole  parpoee 
and  scope  of  the  act,  so  far  as  it  relates  to 
new  constmctlon  work,  rests  up(Mi  the  adop- 
tion of  plana  and  the  aj^jHroval  of  tbe  land- 
owners of  the  district,  that  it  does  not  rest 
primarily  wlOi  tlie  directoia,  and  that  the 
directors  are  not,  specifically  or  otherwise, 
empowoed  to  carry  on  any  new  work  with- 
out such  previous  authorization.  Hence,  if 
tbat  portion  of  section  89  relied  upon  by  ap- 
pellants abonld  be  construed  to  authorize 
the  use  by  the  board  o£  directors  of  funds 
so  raised  in  any  new  work,  sncli  funds  could 
only  be  employed  in  that  manner  if  such  new 
-work  had  be«i  previously  authorized  by  tbe 
voters  of  the  district, 

rn  There  Is  nothing  in  the  appellants'  com- 
plaint from  which  It  can  be  inferred  that  the 
landowners  of  Turlock  irrigation  district 
have  adopted  any  plans  calling  for  the  con- 
struction of  other  than  main  and  Uiteral 
canals,  or  of  any  canal  or  ditch  which  the 
plalntiifB  seek  to  have  constructed  by  order 
of  this  court.  It  do^  not  appear  that  any- 
thing more  than  a  general  system  has  'been 
provided  for.  It  does  appear,  by  way  of  argu- 
ment In  the  briefs  and  tbe  general  history 
of  irrigation  districts,  that  different  plans 
have  |)een  adopted  by  the  voters  of  different 
districts.  In  some  main  canals  and  laterals 
only  hare  been  provided  for  in  the  plans, 
and  in  others  a  much  more  cMnprehenslve 
system  of  dltcbes,  calling  for  the  construe^ 
tion  at  the  expense  of  the  district  not  only 
of  main  and  lateral  canals,  but  of  ditches 
conveying  water  to  every  40  acres  of  land  sus- 
ceptible of  irrigation,  has  met  the  ai>proval 
Of  the  voters  of  tbe  district 

Tbe  complaint  la  also  lacking  in  other  par^ 
tlculars. '  It  does  not  appear  therefrom  what 
the  pr«>posed  work  wuld  cost,  nor  whether. 
If  authorized  by  theidlstrict,  tbe  2  per  cent 
assessment  provided  for  In  section  38,  if 
otherwise  applicable,  would  prove  adequate 
to  defray  the  expenses  of  the  undertaking. 

[3]  There  is  no  means  by  which  this  court 
can  determine  whether  any  sum  raised  by 
the  2  per  cent  assessment  might  properly  be 
applied  to  the  construction  of  service  ditdies, 
and  so  order  its  awlication,  without  it  being 
qieciflcally  ahown  that  audi  sum  is  avail- 
able. The  board  of  directors  of  tbe  district 
are  given  discretion  to  raise  by  a  2  per  cent 
assessment  sudi.  sum  as  the  board  shall  de- 
termine may  be  necessary  to  be  raised  for 
any  of  tbe  purposes  of  the  act.  The  differ- 
ent purposes  are  placed  upon  an  equal  foot- 
ing, and  It  must  appear  that  the  different  par- 
poses  will  not  exhanat  the  fund  for  which  it 
has  been  raised   before  the  application   of 


sncb  fund  may  properiy  be  ordered  by  this 
court  applied  to  any  particular  project. 

Ccmaiderable  stress  is  laid  upon  section  18, 
wherein  it  is  "expressly  provided  that  all 
watefs  distributed  for  inlgation  purposes 
sball  be  opportioned  ratably  to  eadi  land- 
owner  upon  tbe  basis  of  the  ratio  whidi  the 
last  assessment  of  such  owner  for  district 
purposes  within  said  district  bears  to  tbe 
whole  sum  assessed  upon  the  district"  We 
do  not,  however,  agree  with  the  contention 
that  this  section  either  authorizes  or  com- 
•mands  the  omstmction  of  either  main, 
branch,  or  lateral  canals  or  service  ditches 
which  have  not  been  otherwise  provided  for. 
Its  tdaln  import  would  seem  to  be  that,  when 
the  landowners  have  their  lands  pr^Mired  for 
irrlgadon,  have  thdr  service  ditches  connect- 
ed with  the  system  buUt  by  the  district,  then 
and  in  that  case  distribution  of  the  water 
available  for  irrigation  purposes  is  to  be  ap- 
portioned ratably,  as  therein  set  forth. 

Being  of  the  opinion  that  plaintiffs'  com- 
plaint does  not  set  forth  a  cause  of  action,  it 
follows  that  the  order  and  judgment  of  tbe 
trial  court  should  be,  and  the  same  are  here- 
by, affirmed. 

We  concur:  BDBNEirr,  31;  HABT,  J. 


HOOUE-KELLOOG  CO.  V. 
(Civ.  2847.) 


BAKER. 


(Diftrict  Court  of  Appeal,  Second  District, 
Division  1,  California.    April  28,  1820.) 

1.  Crops  «s>3— Coatraot  for  sals  of  ero|ia  to 
bo  grown  In  future  valid,  wbera  seller  has 
land. 

A  valid  contract  may  be  made  for  the  sale 
of  a  crop  to  be  grown  in  the  future  by  the  ven- 
dor, where  such  vendor  posBesees  the  land  on 
which  the  crop  is  to  be  grown,  for  in  such  case 
the  needful  thing  out  of  which  the  crop  is  to 
be  produced  is  in  existence,  and  hence  the  crop, 
has  potentiality. 

2.  Crof*  4=93— Coatraet  for  sals  of  future 
cro|M  bald  valid. 

Coatract  for  sale  of  crop  to  be  grown  in 
the  future  on  seller's  land,  providing  that  "this 
coDtiaet  is  understood  by  both  parties  to  pass 
title  and  constitute  absolute  sale,"  held  not  void 
as  against  objecti<«  that  it  contemplated  a 
completed  sale  of  property  not  in  existence; 
the  contract  being  execctory,  notwithstanding 
quoted  provision,  vrhieh  merely  moans  that 
tide  should  be  deemed  to  pass  whenever  the 
produce  becama  a  growing  crop. 

3.  Crops  «=33— Invalidity  of  provision  as  to 
title  on  saio  of  future  crops  has  no  effeot  on 
main  omrtraetual  oMIgatian. 

Under  Civ.  Code,  |  1141,  declaring  when 
title  passes  by  an  executory  agreement  for  sale 
of  personal  property,  the  invalidity  of  provi- 
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.don,  id  tfcreement'for'BMle  offntare  crops,  that 
ezeciitioti  of  the  contract  passed  title,  would 
not  aSect  the  main-  contractual  obligation  to 
grow  and  deliver  the  crops.    . 

4.  Centraots  «=9lO(4)— Contract  of  lale  of 
fqtur*  orops  held  net  voW  for  lack  of  mt- 
tuallty. 

Agreement  to  sell  future  crops,  for  which 
buyer  agreed  to  pay  Q>ecified '  price  if  delivered 
on  or  before  certain  date,  held  not  void  for 
lack  of  mutuality,  not^nthstandiI]g  .prpvision 
giving  buyer  option,  on  delivery  after  such 
date,  to  either  cancel  contract  or  continue  it 
in  force;  sach  provision  being  a  laere  states 
ment  of  legal  right  of  buyer  in  c&se  of  seller's 
default. 

5..  Sales  «=»4M— Bayer,  solng  Mli«r  for  re- 
fusal to  deliver,  not  required  to  plead  par- 
tloulars  as  to  general  damages. 

Buyer,  suing  seller  for  breach  of  contract  to 
grow  and  deliver  crop  of  beans,  was  not  requir- 
ed, as  respects  general  damakes,  to  specially 
plead  the  particulars  as  to  how  and  why  he 
had  been  damaged.. 

9.  Sales  is=»4l  I— Allegation  as  to  prioe  for 
wliicii  goods  could  have  been  bought  not 
equivalent  to  allegation  as  to  value  thereof 
to  buyer. 

In  buyer's  action  for  nondelivery,  alleira- 
tion  as  to  price  for  which  goods  could  hAve 
been  purchased  at  date  of  delivery  held  insuffi- 
cient as  an  allegation  of  value  of  property  to 
buyer,  under  Civ.  Code,  i  3308,  providing  that 
the  measure  of  damages  in  sudi  case  is  the 
,  excess,  if  any,  of  value  of  goods  to  buyer  over 
amount  due  seller  under  the  contract,  if  it  had 
been  fulfilled. 

7.  Salee  <s=>4l  I— Complaint  held  to  state 
.  oause  of  action  for  faJhire  to  deliver.      . 

In  buyer's  action  for  seller's  breach  of  con- 
tract to  grow  and  deliver  crop  of  beans,  com- 
plaint, held  sufficient,  as  against  a  general  de- 
murrer, to  support  a  judgment  for  nominal 
damages,  even  if  it  should  be  held  that  matters 
relating  to  damagea  omitted  therefrom  should 
have  been  spedally  ideaded. 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  Paul  J.  McCormick,  Judge. 

Action  by  the  Hogue-Kellogg  Company 
against  J.  S.  Baker.  .  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

J.  H.  Ardis  and  W.  B.  Knott,  both  of  Lob 
Angeles,  for  api>ellaat 

Fred  N.  Arnoldy,  of  Los  Angeles,  for  re- 
spondent 

JAMES,  J.  Appeal  from  a  Judgment  altered 
in  favor  of  the  plaintiff  upon.au  alleged  cause 
of  action  for  damages  arising  because  of  de- 
fendant's failure  to  pwform  tlie  obllgationB 
imposed  by  written  contract.  The  case  went 
.  to  Judgment  after  answer  and  ,trlal.  The  only 
contention  made  -  by  anE>eUant,  however,  is 
that  the  court' erred  In  overruling  bis  demur- 
rer, which  was  Inteicpoeed  to  the  complaint 
of  plaintiff.    It  Is  insisted  that  the  complaint 


failed  to  state  fiictB  sulBcient  to  constitute  a 
(iause"of  action.  The  contract  for  the  breach 
of  which  plaintiff  sought  damages  is  set  out 
in  the  complaint  and  is  as  follows: 

."J.  S.  Baker,  of  Norwalk,  Cal.*  does  hereby 
agree  to  grow  for  the  Hogu«-KeUogg  Company, 
of  Ventura,  Cal.,  20  acres  of  Henderson  bush 
beans,  to  be  grown  during  the  farming  season 
of  1917  on  land  situated  near  Norwalk,  Cal., 
known  as '  Baker  ranch^  -and -to  deliver  the 
entire  crop  product  thereof.  The  beans  are 
to  be  delivered  as  soon  as  possible  after  thresh- 
ing, properly  recleaned,  free  from  damage  of 
any  kind,  in  first-elass  shipping  condition,  sack- 
ed in  new  bean  bags,  to  be  evpn  weighted  and 
BO  stenciled;  f.  o.  b.  cars  at  Buena  Park,  Cal. 

"The  Hogue-Kellogg  Company  agrees  to  pay 
for  said  beans  on' net  weight  at  94.26  per  hnn-' 
dred  pounds,  delivered  f.  o.  b.  cars  at  Buena 
Park,  Cal.,  on  or  before  December  1,  1917;  and . 
in  case  delivery  is  not  made  within  the  final 
time  limit,  it  is  optional  with  the  Hogue-Kel- 
togg  Company  to  consider  this  contract  bi 
force  or  to  cancel  same. 

"In  case  it  rains,  damaging  the  beans,  said 
beans  shall  be  luindpi<^ed  and  put  in  the  coniS- 
tion  as  above  stated. 

"It  is  mutually  agreed  that  the  Hogne-Kellogg 
Company  will  sell  seed  beans  for  planting  the 
above  acreage  at  the  rate  of  $4.25  per  hundred 
pounds,  f.  o.'  b.  Ventuaf,  Cal.,  payment  to  be 
made  when  th^  crop  is  delivered.,    -' 

"^niis  contract  Is  understood  by  both  parties 
to  pass  title  and  constitnte  absolate  sale,  b«t 
until  delivery  has  been  completed  grower  agrees 
to  and  does  assume  all  risk  -of  loss  or  damage. 
Time  is  the  essence  of  this  contract,  and  any 
controversy  arising  under  this  contract  is  to  be 
settled  by  arbitration;  each  party>!tiereto  to 
select  one  arbitrator  and  the  two  jointly  to 
select  a  third,  the  decision  of  a.  majority  of 
said  arbitrators  to  be  final  and  binding  on  both 
parties."  . 

[1,2]  Appellant  insists  that  the  contract 
was  Invalid  because  It  contemplated  a  com- 
pleted sale  of  property  not  in  existence,  and' 
that  it  is  void  for  want  of  mutifallty.  The 
third  point  made  has  to  do  with  the  sufficien- 
cy of  the  allegations  iiM^e  complaint  affect- 
ing plaintiff's  alleged  damages.  It  is  well- 
settled  law  that  a'  vaUd  contract  may  b« 
made  for  the  sale  of  a  crop,  to  be  grown  in 
the  future  by  the  vendor,  where  such  vend** 
possesses  the  land  upon  which  the  crop  is  to 
be  grown,  for  in  such  case  it  appears  that  the 
needful  thing  oiit  of  which  the  crop  is  to  be 
produced  is  In  existence,  and  hence  the  crop 
has  legal  potentiality.  Arqaes  v.  Wesson,  61 
Cal.  620,  21  Ara.  Rep.  718 ;  Cutting  Packing 
Oo.  V.  Packers'  Bkchange,  86  Cal.  674,  2S 
Pac.  52,  10  L.  B.  A.  869,  21  Am.  St.  Bep.  68; 
Benjamin  on  Sales  (7th  Ed.)  {  Sll.  It  was 
allege  in  the  complaint  that  at  the  time  of 
the  making  of  the  cMitract  and  subsequent 
theret6  defendant  was  the  owner  and  In  pos- 
session of  the  20  acres  of  land  refei^ed  to  in 
the  written  contract!  We  construe  the  con- 
tract to  be  egcecutory.    The 'mere  fact  that 
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the  writing  prcWlded  tbat  the  obafract  should 
pass  title  and  oonstitate  an  absolute,  sale, 
'With  a  riak  <m  the  grower  for  loss  or  damage 
until  dellveiy,  should  he  held  to  mean  only 
that  title  should  be  deemed  to  pass  whenever 
the  produce  became  a  growing  crop.  It  was 
<!ompetent  •  f or  the  parties  to  so  contract. 
Farmer  v.  Leaf,  189  Pac.  735. 

[3,  4]  But,  w«H:e  we  to  assume  that  that 
particular  term  of  the  contract  wus  void,  It 
would  not  vitiate  the  main  contractual  obll- 
gation  imposed  upon  the  defendant,  which 
was  to  grow  and  deliver  the  crop.  In'  that 
case  section  1141  of  the  Civil  Code  wonrfl  ap- 
ply, whitdi  declared  that  title  Is  transfetred 
by  an  executory  agreement  for  the  sale  of 
personal  property,  when  the  buyer  has  accept- 
ed the  thing,  or  when  the  seller  has  complet- 
ed It,  prepared  it  for'  delivery,  and  ofTercd 
It  to  the  buyer,  with  intent  to  transfer  title 
thereto.  There  was  no  lack  of  mutuality  in 
the  obligations  imposed  by  the  contract 
Plainly  its  terms  were  sufficient  to  have  «i- 
abled  the  defendant,  had  he  produced  a  crop 
and  offered  It  to  the  plointifl,  and  had  the 
latter  refused  to  accept  it,  to  enforce  that 
term  which  provides  for  the  payment  of  the 
price  agreed  upon.  That  term  is  definitely 
stated,  to  'wit: 

"The  Hogue-Kellogg  Company  agrees  to  pay 
for  said  beans  on  net  weight  at  $4.25  per  hun- 
dred pounds,  delivered  f.  o.  b.  cars  at  Buena 
IPark;  Cal.,  on  or  before  December  1,  1817." 

The  coodi^on  immediately  following,  that 
.  in  the  event  there  was  a  failure  to  driver  it 
would  be  optional  -with  the  vendee  to  cancel 
the  contract  or  continue  it  in  force  was  a 
mere  statement  of  the  legal  right  ot  the  ven- 
dee upon  defauK  being  made  by  the  vendcHT. 

[6,  •]  As  to  the  allegatiOD  of  damage,  plain- 
tiff particularly^  alleged  the  making  of  the 
contract,  the  terms  thereof,  and  the  breach 
committed  by  bhe  defendant;  it  alleged  that 
by  reason  of  the  failure  and  refusal  of  the 
defendant  to  grow  and  deliver  the  beans 
plaintiff  had  been  damaged  in  the  sum  of  $770, 
and  that  the  damages  had  not  beea  paid.  It 
Is  the  position  of  apipellant  that  the  particu- 
lars as  to  why  and  how  the  plaintiff  had  been 
damaged  should  have  been  specially  alleged, 
and  in  this  regard  it  is  claimed  that  an  ad- 
ditional all^iatlon  contained  in  the  oomplalnt, 
which  was  that  at  the  time  when  ^  perform- 


ance was  due  the  price  at  'which_the  plain- 
tiff "might  bailee '  bought"  the  eqaivUent  -  <d 
the  beans  agreed  to  be  grown  and  delivered, 
and  which,  the  land  was  capably  of  producing, 
'was  the  sum,  of  .$12  per  hundred  pounds,: is 
insufficient.  This  allegation,  of  course,  U 
that  matter  was  required  to  M  '  speCfally 
pleaded,  as  contended  for  by  appellant,  was 
insufficient,  for  section  3306  of  the  Civil  Code 
declares  that  the  detriment  caused  by  the 
breach  of  a  seller's  agreement  to  deUver  per- 
sonal property  is  "the  excess,  if  any,  of  the 
Value  of  the  property  to  the  buyer,  over  the 
amount  which  would  have  been  due  to  .the 
selier  under  the  contract,  If  it  had  been  ful- 
filled." The  statement  in  the  complaint,  of 
the.  price  at  which  the  plaintiff  "might  have 
bought"  beans  in  the  market  at  the  time  de- 
livery from  defendant  was  due  ia  not  an  al- 
legation of  the  value  of  the  beans  to  the 
plaintiff  or  the  market  price  thereof.  Bnt 
we  think  tlie  plaintiff  was  not  required  to 
particularty  plead'  the  facts  as  to  how  the 
damage  arose. 

"At  the  common  law,  general  damages,  such 
as  the  law  presumes  to  arise,  as  being  the  nat- 
ural and  necessary  result  of  the  wrong  com- 
plained of,  were  not  required  to  be  pleaded. 
Damages  for  breach  of  contract  to  buy  or  sell 
goods  were  -within  this  rule."  Riverside  Coal 
Co.  V.  Hohnes,  36  Neb.  858,  55  N.  W.  255. 

"Under  a  general  allegation  of  damages  a 
plaintiff  may  prove  and  recover  those  damages 
which  naturally  and  njecessarily  result  from 
the  act  complained  of.  These  damages  the  law 
impUps  will  proceed  from  the  act,  although  the 
amount  may  often  be  in  the  reasonable  discre- 
tion of  the  jury.  They  are  called  'general,'  as 
contradisdngnisbed  from  'special'  damages, 
which  are  required  to  be  spedally  stated  in  the 
declaration."  MitcheU  v.  Clarlse.  71  Cal.  183, 
11  Pac.  882,  60  Am.  Rep.  529;  Barber  v.  Ca- 
zalis  et  al.,  30  Cal.  92. 

[7]  A  still  further  answer  to  the  conten- 
tion of  appellant  is  that,  as  against  the 
general  demurred,  the  complaint  wad  suffi- 
cient to  support  a  judgment  for  nominal  dam*- 
ages,  even  though  matters  required  to  be 
specially  pleaded  were  omitted  therefrom. 
McCarty  v.  Beach,  10  CaL  461;  Moody  v. 
Peirano,  4  Oal.  App.  411,  88  Pac.  380. 

For  the  reasons  Stated,  the  judgment  Is 
affirmed. 

We  concur:  CONBBY,  P.  J.;  SHAW,  J. 


y 


Digitized  by 


Google 


198 


ISO  PACIFIC  BBPOBTBH 


(CaL 


quarter  of 'section  28,  Trblcih;  accoraiag- to 
the  description  inunediately  foUowlag  In  tti& 
homestead,  consists  of  three  distinct  parcels 
of  land,  two  of  which  the  declarant  does 
not  own.  He  falls  to  specify,  however,  on 
which  of  those  three  parcels  he  was  then 
residing.  In  other  words,  It  cannot  be  de- 
termined from  the  declaration  whether  the 
declarant  was  then  residing' on  the  32-foot 
strip  on  the  east  side  of  said  quarter  sec- 
ticm,  or  on  the  31-rod  strip  oa  the  west  side 
of  said  quarter  section,  or  on  the  mid  par- 
cel which  he  afterwards  attempts  to  select 
as  a  homestead.  We  are  of  the  c^inion  that 
snch  omission  is  fatal. 

Section  1263  of  the  Olvll  Code,  as  It  read 
at  the  time  of  the  filing  of  this  declaration, 
required  that  a  declaration  of  homestead 
must  contain  a  statement  "ttiat  the  person 
maklDg  it  is  residing  on  the  premises,  and 
claims  them  as  a  homestead."  If  the  state- 
meat  of  residence,  or  any  of  the  other  state- 
ments required  to  be  made  by  said  section, 
is  <nnltted,  the  homestead  is  void.  It  was 
said  in  Jones  t.  Ounn,  149  CaL  687,  87  Pac. 
677: 

"While  it  is  true  that  homestead  and  exemp- 
tion laws  are  remedial  and  generally,  must  be 
liberally  construed  in  order  to  effect  the  pur- 
poses intended  thereby,  yet  it  is  equally  true 
that  homesteads  and  homestead  ezemptiona  are 
the  creatures  of  statute,  and  that  the  failure  to 
comply  with  any  statutory  requirement  essential 
to  a  valid  declaration  of  homestead  cannot  be 
supplied  by  liberal  construction.  Indeed,  the 
Supreme  Court  of  this  state  has  generally  held 
that  homestead  claimants  must  quite  strictly 
comply  with  the  statutory  requirements  as 
(formerly)  to  wife's  aclcDowledgment  (Beck  v. 
Soward,  76  Cal.  580,  18  Pac.  650)  as  to  head 
of  family  (Beid  v.  Bnglehart-Davidson,  etc., 
Co.,  126  Cal.  527,  77  Am.  St.  Bep.  206,  58 
Pac.  1063) ;  as  to  residence  on  premises  (Bore- 
ham  V.  Byrne,  83  Cal.  27,  23  Pac.  213) ;  as  to 
statement  of  husband's  failure  to  make  declara- 
tion (Cunha  v.  Hughes,  122  Cal.  113,  68  Am.  St. 
Bep.  27,  54  Pac.  535) ;  and  as  to  estimate  of  the 
actual  cash  value  of  the  premises,  etc.  (Tap- 
pendorff  v.  Horanda,  134  Cal.  421,  06  Pac. 
491)  .» 

And  in  Tftppendorff  v.  Moranda,  134  C!al. 
419,  66  Pac.  491. 

"The  right  to  a  homestead,  and  to  enjoy  the 
privileges  and  immunities  incident  thereto,  is 
purely  of  statutory  creation,  and  exists  only 
upon  a  compliance  with  the  requirements  of  the 
statute.  What  the  statute  has  specifically  pre- 
scribed as  a  requisite  for  impressing  the  in- 
cidents of  a  homestead  upon  a  tract  of  land  is 
mandatory,  and  cannot  be  dispensed  with." 

In  Borebam  v.  Byrne,  83  Cal.  28,  23  Pac. 
212,  it  was  held  that  where  the  declarant 
stated  that  he  was  "in  possession"  of  cer- 
tain described  premises  which  he  claimed  as 
a  homestead  it  was  not  the  equivalent  of 
the  required  statement  of  residence.  It  was 
tliere  said: 


"Nothing  could  make  the  iprenfises  a  talld  pro- 
tected homestead  without  such  a  declaration  as 
the  statute  required.  Actual  residence  on  tha 
land  would  not  so  make  it,  in  the  absence  of 
a  sufficient  declaration.  A  declaration  sufficient 
In  form  without  residence,  and  residence  with- 
out a  sufficient  declaration  are  alike  ineffectual 
to  constitute  a  homestead." 

The  case  of  Harris  v.  Dnarte,  141  Cal. 
497,  70  Pac.  298,  75  Pac.  58,  was  one  in  which 
it  was  shown  tliat  a  parcel  of  land  on  whl^ 
the  declarant  resided  was  not  the  one  de- 
scribed In  the  declaration,  and  the  court  held 
the  error  to  be  fatal,  saying: 

"A  declaration  of  homestead  must  contain  a 
description  of  the  premises  claimed,  and  a 
statement  that  the  person  making  it  is  residing 
on  the  premises  described." 

Respondent  endeavors  to  sustain  the  home- 
stead by  Invoking  the  doctrine  of  liberal  caa- 
struction,  as  stated  in  Southwlck  v.  I>aviB, 
78  Cal.  604,  21  Pac.  121,  and  in  Schuyler  ▼. 
Broughton,  76  Cal.  624,  18  Pac.  43&  But 
the  facts  of  those  cases  are  quUe  disHimllar 
to  the  facts  of  the  case  at  bar.  In  both  of 
those  cases  the  question  of  the  statement 
of  value  was  Involved.  In  the  former  case  It 
was  stated  in  the  dedaration  that  the  value 
"does  not  exceed  $6,060,"  and  in  the  latter 
case  the  statement- was,  "We  do  place  the 
value  of  said  land  at  a  Stan  not  to  exceed 
sixteen  hundred  dollara"  In  both  cases  It 
was  held  that  the  words  used  were  suffi- 
ciently definite  to  convey  an  expression  of 
an  opinion  of  value. 

[3]  Beqrandent  further  c<mtendB  for  the 
application  of  the  rule  that  .ambiguity  or 
obscurity  in  a  written  instnunent  may  be 
removed  by  extrinsic  evidence,  from  whldi 
he  argues  that,  since  the  evidence  shows  that  < 
the  dwelling  was  located  on  the  mid  parcel, 
the  defect  in  the  declaration  is  cured.  The 
established  rule  is,  however,  that  the  right 
of  a  claimant  to  select  a  homestead  and 
Impress  ujKtn  it  an  exemption  from  forced 
sale  must  appear  upon  the  face  of  the  decla- 
ration, and  its  omission  cannot  be  supplied 
by  extraneous  evidence.  Held  v.  Knglehart- 
Davldson  Co.,  supra,  126  CbL  527,  58  Pac. 
1063, 77  Am.  St.  Bep.  2Q6;  Boreham  v.  Byrne, 
supra. 

In  the  light  of  the  authorities  above  cited, 
the  homestead  In  question  must  be  held  to 
be  void,  upon  the  ground  that  said  declara- 
tion contained  no  statement  ttiat  the  declar- 
ant I'esided  on  the  premises  which  he  claimed 
as  a  homestead.  That  being  so,  the  deed 
from  David  Olds  to  Thorington  became  an 
operative  conveyance,  and  vested  title  In 
Thorington,  and  the  determination  of  the 
question  of  the  defendants'  prescriptive  title 
becomes  uimecessary. 

Judgment  reversed. 

We  concur:  WASTE,  P.  J.;  RICHAEDS,J. 
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•AKLAND  STREET  IMPROVEMENT  BOND 

CO.  V.  FITZMAbRICE,  GHy  TrMa> 

■rar.    (Olv.3440.) 

(District  Coturt  of  Appeal,  First  District,  Divi- 
sion 2,  Galilornia.    April  29,  1920.) 

eenstltu'llonal  law  «»r  21  (2)  — Street  assess- 
'  nent  Is  a  cantraet  and  statotss  In  force  at 

time  thereof  as  to  It*  enforoament  are  part 

tberwif.     ' 

A  "street  assessment"  is  a  contract,  and  the 
■tatutea  in  force  at  the  time  prescribing  the 
manner  of  its  enforcement  are  a  part  tliereof, 
and  the  holder  of  a  bond  securing  an  assess- 
ment issued  prior  to  the  amendment  of  Im- 
proyement  Act  1911,  §  68,  in  1919  (St.  1919,  p. 
554)  could  require  the  city  treasurer  to  adver- 
tise for  sale  and  sell  the  property  subject  to  the 
lien  without  depositing  the  cost  of  having  a 
aearcb  of  the  records  made  for  the  purpose  of 
ascertaining  the  nscme  of  all  lien  hol4MB  of  reo- 

Old. 

Application  by  the  Oakland  Street  Improve- 
ment Bond  CJompany  for  a  writ  of  mandate 
prayed  to  be  directed  to  W.  AT.  Fftzmaurlce,  as 
City  Treasurer  of  the  city  of  Oakland,  to 
require  sale  of  property  under  lien  of  aasess- 
naent  for  street  work.    Writ  granted. 

E.  &.  Page,  of  Oakland,  for  petitioner. 

H.  li.  Hagan.  Olty  Atty.,  and  Leon  E.  Gray, 
Deputy  City  Atty.,  botb  of  Oakland,  for  re- 
spondent 


BRITTAEN,  J.  The  reepondenH  demurs 
generally  to  tiie  petition  on  which  an  alter- 
native writ  of  mandate  was  issued.  The  facts 
are  not  subject  to  ooDtroveray.  A  single  ques- 
tion of  law  is  involved. 

Under  the  Improvement  Act  of  1911  (St. 
1911,  p.  730),  the  assignors  of  the  petitioner 
under  public  contract  performed  certain  street 
work  in  the  dty  of  Oakland.  In  due  course 
assessment  was  made  on  the  property  subject 
thereto,  and  upon  one'  of  the  lots  the  amount 
of  the  assessment  was  secured  to  be  paid  by  a 
lien  'for  a  'statutory  bond  issued  by  tbe~  city 
treasurer  on  October  29;  1914.  After  default 
tn  payment  of  certain  Installments  which 
became  due  under  the  bond,  demand  was 
made  on  the  respondent  by  the  holder  of  the, 
bond  for  the  advertls^uent  for  sale  and  the 
sale  of  the  property  subject  to  the  lien.  He 
refused,  to  advertise  unless  the  bondholder 
should  first  deposit  with  him  the  cost  of 
having  a  search  of  the  records  made  for  the 
purpose  of  ascertaining  the  names  of  all  lien- 
holders  of  record,  or  unless  the  bondholder 
should  have  such  a. search  made,  justifying  his 
refusal  upon  the  provisions  contained  in  sec- 
tion.  68  of  the  .  Improvement  Act,  as  that 
section  was  amended  in  1919  (St.  1919,  p. 
654). 

At  the  time 't)f  the  issuance  of  the  bond  the 
section   In  qnestlon  required  the  treasurer, 


'after  default  and  demand,  to  publish  a  notice 
of  the  proposed  sale  In  a  newspaper,  and  tkat: 
a  similar  notice  should  be  "served  upon  any 
such  owner  if  known,  either  personally  or  by 
depositing  the  same  in  the  post  office  at  such 
city,  addressed  to  snch  owner  at  his  address, 
tf  known,  with  the  postage  prepaid  thereon.", 
By  the  amendment  of  1919  the  quoted  clause 
was  made  to  read  that  a  notice  similar  to  that 
published  should  "be  deposited  by  the  city 
treasurer  in  the  post  office  at  such  city, 
addressed  to  the  person  to  whom  said  property 
is  assessed  upon  the  last  assessment  roll  ot 
such  city,  •  •  ♦  If  known,  and  to  all 
record  lienholders,  with  the  postage  thereon 
prepaid.  When  the  addresses  of  such  persons 
are  unknown  the  notice  shall  be  mailed  to 
them  at  the  city  in  which  said  property  is 
located."  The  act  makes  no  provision  for  the 
original  cost  of  ascertaining  the  names  of  the 
lienholders  of  record,  nor  for  the  collection 
thereof  from  the  proceeds  of  the  sale  of  the 
property  or  as  a  part  of  the  amount  secured 
by  the  bond  in  the  event  of  tender  of  the 
amount  due  prior  to  the  date  of  sale. 

The  case  is  not  to  be  distinguished  In  prin- 
ciple from  the  recent  decision  of  the  Supreme 
Court  on  rehearing  in  bank  affirming  a  deci- 
sion of  Department  2  of  the  Supreme  Court, 
which  affirmed  the  judgment  of  the  superior 
court  in  Los  Angeles  county.  Chapman  v. 
Jocelyn,  February  19,  1920,  18T  Pac.  962.  It 
was  there  held  that  the  case  must  be  deter- 
mined upon  the  act  as  it  existed  when  the 
bond  was  issued.  A  street  assessment  is  a 
contract,  and  the  provisions  of  the  statute  in 
force  at  the  time  prescribing  the  manner  of  its 
enforcement  are  a  part  of  the  contract.  In 
effect,  the  bond  creates  a  power  of  sale, 
whereby  its  holder  may  enforce  the  lien  of 
the  assessment  against  the  property  described 
in  the  bond.  The  dty  treasurer  is  thereby 
made  a  spedal  agent  of  the  parties  concerned, 
with  authority  to  execute  the  power  according 
to  its  terms,  as  found  in  the  statute  under 
which  the  bona,  was  issued.  The  Constitu- 
tion forbids  the  passage  of  a  law  Impairing 
the  obligations  of  a  contract.  "Not  only  Is  the 
bond  and  the  statute  a  contract,  but  It  is  a 
contract  forced  upon  the  parties  by  the  com- 
pulsion of  law."    Chapman  v.  Jocelyn,  supra. 

It  was  well  said  upon  oral  argument  that  to 
put  upon  the  bondholder  the  burden  of  having 
expert  searchers  of  records  determine  the 
names  of  record  lienholders,  when  no  provi- 
sion is  made  for  the  repayment  of  tne  expense 
of  such  search,  would  in  many  instances 
deprive  such  bonds  of  all  value;  because  the 
cost  would  amount  to  more  than  the  amount 
secured  by  the  bonds. 

Let  the  peremptiory  writ  issuer  directing  the 
respondent  to  make  advertisement  in  accord- 
ance with  the  provisions  of  the  act  as  It  stood 
at  the  date  of  the  issuance  of  the  bond. 


We  concur:  LANODON,  P.  J.;  NOURSB,  J. 
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8T0NER  at  at.  v.  SECURITY  TRUST   CO. 
at  al.     (Civ.  3175.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
rision  1,  California.    April  26,  1920.) 

1.  Appeal  and  error  e=3882(2l)  —  Failure  to 
request  reporter's  traaseript  cannot  he  com- 
plalued  of  where  respondents  failed  to  give 
notice  of  termination  of  proceedings  for  new 
trial. 

Where  notice  of  intent  to  move  for  a  new 
trial  haa  been  given,  but  the  notion  has  not 
been  brought  on  for  liearing  nor  any  action  tak- 
en wittiin  three  months  after  service  of  entry 
of  judgment,  the  proceedings  on  the  motion 
were  terminated  without  further  order  in  view 
of  Code  Civ.  Proc.  §  660,  and  where  respond- 
ents have  failed  to  give  notice  of  the  denial  of 
the  motion  "or  of  other  termination  thereof" 
as  required  by  section  963a,  they  cannot,  in  the 
absence  of  anything  showing  a  waiver  of  such 
notification,  object  on  appeal  to  a.  consideration 
of  the  evidence  on  the  ground  that  appellants 
did  not  file  their  notice  with  the  clerk  below 
requesting  the  reporter's  transcript  of  the  rec- 
ord within  10  days  as  required  by  the  last- 
mentioned  section;  the  trial  court  having  dis- 
cretion to  approve  the  transcript  when  pre- 
sented. 

2.  auleting  title  «s»l»— Salt  to  cancel  assign- 
ments of  mortgage  and  for  recovery  of  money 
collected  will  He  as  one  to  determine  adverse 
claim. 

A  suit  to  cancel  purported  assignment  of 
note  and  mortgage  and  for  the  recovery  of 
money  collected  by  the  assignees  thereunder 
may  be  regarded  as  a  suit  under  Code  Civ. 
Proc.  §  1060,  to  determine  an  adverse  claim 
for  money  or  property  upon  an  alleged  obliga- 
tion, and  is  not  objectionable  as  being  an  at- 
tempt to  quiet  title  to  personal  property. 

3.  Descent  and  diatributlon  •Ss'O I  ( I )  —  H eirs 
held  entitled  to  sue  to  cancel  assignment  of 
mortgage  by  decedent  and  for  amounts  col- 
lected. 

Where  a  decree  of  final  distribution  had 
been  duly  entered,  the  distributees  were  vested 
with  the  absolute  right  and  title  to  a  note  and 
mortgage  claimed  to  belong  to  decedent,  and 
could  bring  an  action  to  cancel  an  assignment 
thereof  and  to  recover  money  collected  by  the 
assignees  thereunder. 

4.  Pledget  «=>l6(3)—Evldonee  hold  to  tnatain 
finding  that  aaalgnmoat  of  mortgage  was  for 
security. 

In  a  suit  by  heirs  to  cancel  a  purported  as- 
signment of  a  note  and  mortgage  and  to  recover 
money  collected  by  the  assignees,  evidence  held 
to  support  a  finding  that  the  note  and  mortgage 
were  assigned  merely  as  security  for  money  ad- 
vanced. 

5.  Caaoellation  of  Instmmeots  ^=>47— Evidence 
In  suit  to  oaaoel  asslgament  held  to  support 
Undlng  that  note  and  mortgage  assigned  were 
worth  their  face  value. 

In  a  suit  by  heirs  to  cancel  an  assignment 
of  a  note'and  mortgage  and  to  recove'r  amounts 


collected  thereunder,  a  finding  that  the  note 
and  mortgage  for  93,B00  were  worth  their  face 
value  keld  sui^orted  by  evidence  that  the  land 
covered  was  wortli  $8,000  incumbered  only  by 
a  first  mortgage  for  $1,600,  and  by  testimony 
that  the  makers  of  the  note  were  considered 
financially  good  for  the  amount. 

6.  Bills  and  notes  «s9i67— Nota  and  nortiaga 
with  default  aad  optloa  elauaa  held  not  ■•• 
gotlable. 

A  note  and  mortgage  on  laqd  containing  a 
default  and  optien  clause  and  executed  as  part 
of  the  same  transaction  held  not  negotiable. . 

7.  Pledges  «=>40  —  Pledge*  cannot  transfer 
greater  Interest  in  pledge  thaa  tiiat  he  himsalf 
has. 

A  holder  of  a  note  and  mortgage  as  securi- 
ty for  a  loan  cannot  by  pledge  or  sale  transfer 
to  another  a  greater  interest  in  the  property 
than  that  he  has  himself. 

8.  Estoppel  «B»7S— One  oivthiiig  another  with 
apparent  ownership  cannot  assert  title  against 
transferee.  - 

Where  an  owner  «(  a  nonnegotiable  note 
and  mortgage  by  assignment  for  aecori^  mere- 
ly clothes  his  assignee  with  apparent  title  to 
the  paper,  and  an  innocent  third  party  is  there- 
by induced  to  deal  with  the  apparent  owner  in 
reference  thereto,  the  true  owner  is  estopped 
from  afterwards  asserting  his  title. 

9.  Estoppel  9=3116'— Purchaser  relying  on  neg- 
ligence of  true  owner  has  burden  of  proof. 

If  the  purchaser  from  one  who  has  not  title 
to  a  note  and  mortgage  pledged  with  him  as 
security  merely  relies  for  his  protection  on  the 
negligence  of  the  true  owner,  he  must  show  that 
such  negligence  was  the  proximate  cause  of 
the  deceit. 

10.  Estoppel  «=9l!0— Faets  ooastltuting  es- 
toppel must  be  pleaded. 

In  an  action  to  cancel  an  assignment  of  a 
note  and  mortgage,  transferred  for  security 
merely,  a  purchaser  from  the  assignee  cannot 
maintain  that  the  true  owner  was  estopped  be- 
cause he  dothed  his  pledgee  with  apparent  own- 
ership, unless  he  pleads  the  facts  constituting 
such  estoppel. 

11.  Trial  <»=9393(l)— FIndMiga  need  not  be  In 
aay  particular  form. 

Findings  are  not  required  to  be  in  any  par- 
ticular form  so  long  as  they  properly  dispose 
of  the  material  matters  at  issue. 

Appeal  from  Superior  Court;  Kern  County; 
K.  S.  Mab(Mi,  Judge. 

Action  by  Yining  B.  Stoner  and  others 
against  the  Security  Trust  Company  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
appeal.    Affirmed. 

ESmmons  &  Johnstone,  of  Bakersfield,  tat 
appellants. 

Chas.  H.  Mattlngly,  of  Los  Angeles,  for 
respondents. 

WASTE,  P.  J.  The  plalutiffB,  (dtUdren  and 
only  heirs  at  law  of  Vandoren  Stoner,  datm- 


«s>FDr  other  cases  see  waa  tovlc  and  KSY-MUMBSR  In  aU  Key-Numbered  DiaeaU  and  IMsses 
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Ing  to  be  fbc  ownen  of  a  certain  note  and 
mortgage  execnted  to  tbe  decedent  dnilns  bia 
lifetime,  bronght  tbls  action  to  recover  the 
same  from  the  defendants,  and  for  certain 
gums  of  money  alleged  to  have  been  collected 
thereoD.  Defendants  answered,  alleging  own- 
ership of  tbe  note  and  mortgage  In  defendant 
Katze,  by  an  absolute  and  bona  fide  assign- 
ment, and  that  the  defendant  Security  Trust 
Company  held  the  same  as  collateral  security 
for  certain  loans  made  to  defendants  Kabse 
and  Coyne.  The  lower  court  gave  jndgmoit 
for  plaintiffs,  fnun  which  the  defendants  ap- 
peal, seeking  a  review  of  the  proceedings 
niwn  their  motion  for  a  new  trial. 

During  the  life  of  Vandoren  Stooer,  L.  P. 
Keester  and  IC  P.  Smith  executed  and  de- 
Ilvered  to  blm  their  promissory  note  for  $3,- 
600,  payable  In  seven  annual  installments  of 
$500  each,  and  secured  by  a  second  mortgage 
upon  real  property.  The  note  provided  that, 
abould  default  be  made  in  payment  of  any 
Installment  of  Interest  or  principal  wben  due, 
the  whole  sum  of  principal  and  Interest 
should  immediately  become  due  at  the  option 
of  tbe  holder.  By  an  Instrument  in  writing 
Stoner  assigned  and  transferred  the  note  and 
mortgage  to  defendant  Katze ;  the  assign- 
ment being  absolute  In  form,  and  purporting 
to  be  "in  consideration .  of  the  simi  of  ten 
dollars."  This  transfer,  the  trial  court  found, 
was  made  without  any  consideration,  except 
tbe  sum  of  $710  loaned  -by  Katze  to  Stoner, 
and  that  tbe  assignment  was  made  as  collat- 
«al  security  for  the  repayment  of  that 
amount,  and  for  no  other  purpose.  Stcner 
gave  no  anthority  or  direction  In  reference  to 
the  hypothecation  or  other  disposition  of  the 
note  or  mortgaKe. 

Shortly  after  taking  the  assignment,  Katse 
borrowed  and  rec^ved  of  the  defendant  Secu- 
rity Trust  Company  the  sum  at  $760,  glviztg 
his  note  for  the  amount  As  collateral  se- 
curity for  tbe  payment  of  that  note  he  trans- 
ferred the  Keester  and  Smith  note  and  mort- 
gage for  $3,600  to  the  trust  company;  the 
assignment,  by  apt  reference,  being  made  to 
secore  the  particular  nota  At  that  time  the 
bank  had  no  knowledge,  so  the  trial  court 
foond,  that  Katse  held  the  assignment  from 
Stoner  merely  as  collateral  security.  Some 
time  later  BUttze  and  Coyne,  two  of  the  d»f 
fendants,  borrowed  from  the  bank  an  addl- 
tkmal  $600,  giving  their  Joint  note  therefw. 
Three  days  later,  <m  May  20, 1913,  Vand(»aB 
Stoner  died.  On  July  28th  following  Katze, 
by  an  instrument  In  writing,  executed  a  gen- 
eral assignmeat  of  the  $3,600  note  and  mMt- 
gage  to  tbe  bank.  Tbe  reason  for  this  trans- 
action, as  explained  by  the  bank's  clerk  .while 
on  tbe  stand,  was  that,  having  only  a  spedflc 
assignmait  to  secore  tbe  $760  note'  executed 
by  Katze,  and  having  advanced  an  addltlmial 
amount  to  Katze  and  Coyne  on  their  joint 
note,  the  bank,  on  July  28,  demanded  the  new 
asslgiunent  be  "given  for  the  money  that  had 
been  previously  advanced." 


On  the  8th  day  of  Deoenber  following  Kat- 
ze and  Coyne  execnted  a  new  note  to  the  bank 
for  $2,600.  The  previously  executed  notes 
for  $760  and  $500,  respectively,  were  there- 
upon treated  as  "paid  by  renewal,"  and  the 
dlffbrence  between  thdr  total  and  $2,600,  the 
amount  of  the  renewal  note,  or  $1360,  was 
credited  upon  the  books  of  tbe  trust  conlpany 
to  the  account  ef  defendant  Coyne.  No  new 
or  further  assignment  was  takoi  by  tbe  bank, 
but  on  that  day  it  caused  the  general  aasiga- 
ment  of  July  28th  to  be  recorded,  and  contin- 
ued to  hold  it  "as  security  that  they  (Katze 
and  Coyne)  would  pay  that  $2,600."  Tbe 
limited  assignment  of  lCar«^  12th  was  not  re- 
corded. 

There  Is  some  evidence  that  the  bank  had 
knowledge  of  the  limited  interest  Katze  had 
in  tbe  $84S00  note  and  mortgage  before  he 
hypothecated  them  for  his  $750  loan.  Katze 
so  stated  in  his  letter  to  the  attorney  for  the 
Stoner  estate.  However,  the  conrt  found  to 
the  contrary.  Aside  from  this  Ut  of  evi- 
dence, it  does  not  clearly  aiH>ear  that  the 
bank  knew  of  the  claim  of  the  estate  before 
the  renewal  transaction  In  December.  The 
testimony  on  the  question  Is  conflicting,  and 
the  court  made  no  finding  In  that  regard. 
There  Is  nothing  in  the  record,  however,  to 
Indicate  that  the  bank  made  inquiry  at  any 
time,  during  tbe  entire  transaction,  to  Inform 
its^  on  the  point  It  took  the  special  and 
general  assignments  without  any  Investlga- 
tim  as  to  the  real  interest  of  defendant  Kat- 
ze, In  eadi  case  for  money  about  to  be  or  al- 
ready advanced,  and  aK>arently  by  tacit  con- 
sent, continued  to  hold  tbe  note  and  mortgage 
as  collateral  security  for  the  repayment  by 
Katze  and  Coyne  of  the  $2,600,  to  which  sum 
their  Indebtedness  was  enlarged  by  the  re- 
newal transaction. 

Due  admlnistrati<m  of  the  estate  of  Van- 
doren Stoner  was  bad,  of  which  the  bank  had 
notice.  As  has  beoi  made  to  appear  by  dim- 
inution of  tbe  record,  by  the  final  decree  of 
distribution,  tbe  note  and  mortgage  for  $3,600 
ejsecuted  by  Smith  and  Keester  were  distrib- 
uted to  these  plalndfls. 

The  defendant  Security  Trust  Company  in 
its  answer  admits  having  collected  and  ap- 
propriated to  its  own  use  the  first  two  Install- 
ments of  $600  each  np<xi  tbe  $3,600  note  and 
mortgage,  together  with  the  Interest 

Tbe  lower  court  decided  that  plaintiffs  are 
the  owners  of  tbe  note  and  mortgage  and  en- 
titled to  recover  tbe  Installments  of  principal 
and  Interest  collected  by  the  Security  Trust 
Company,  less  the  sum  of  $710  and  Interest, 
representing  the  amount  loaned  by  defendant 
Katze  to  Vandoren  Stoner  as  ctxtslderatimi 
for  the  original  assignment  by  Stoner  to  him. 
By  the  JudgsMut  this  sum  was  directed  to  be 
deducted  fiNHU  the  amount  collected  by  the 
bank,  and  to  be  applied  by  it  as  a  credit  on 
tbe  amount  of  Its  claim  against  defendant 
Katza  Tbe  assignment  by  defendant  Katjn 
to   tbe   Security   Trust   Company    was   set 
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aalSei  ohd  It  Was  bidereB  to  assl^  and  d«)ly- 
er  tbe  note  and  mortgage  to  plaintiffs; 

[1]  Respondents  make  a  preliminary  objec- 
tion to  a  oenslderatioD  of  .the  evidence  in  tbe 
case,  upon  the  ground  that  the  appellants  did 
not  .file  their  notice  with  the  clerk  below,  re- 
questing a  reporter's  transcript  of  the  record, 
within  time.  That  aotlce  must  be  filed  within 
ten  days  after  notice  of  entry  «f  tbe  Judgment, 
order,  or  decree,  or  if  a  proceeding  on  motion 
for  a  new  trial  be  pending,  within  ten  days 
after  notice  of  decision  denying  said  motion, 
©r  0/  other  termiTiation  thereof.  Code  Civ. 
Proia  f  063a.  The  Italics  are  ours.  The  de- 
fendants gave  notice  of  their  Intention  to 
move  for  a  new  trial.  The  motion  was  not 
brou^t  on  for  hearing,  nor- was  any  action 
taken  by  the  trial  court  in  the  matter,  with- 
in three  months  after  the  service  of  the  entry 
of  the  Judgment,  the  effect  of  all  of  which 
.was  a  denial  of  the  motion  without  further 
order,  and  amounted  to  a  termination  of  the 
proceedings  on  the  motion  for  a  new  trial. 
Code  Civ.  Proc.  {  660.  No  notice  of  thl« 
"other  termination  thereof  was  given,  and 
there  is  nothing  in  the  record  which  indicates 
that  appellants  either  waived  such  notifica- 
tion or  acted  In  the  proceedings  of  the  oause 
as  if  they  had  received  formal  and  binding 
notice.  They  caused  no  undue  delay,  and  the 
trial  court  acted  well  within  its  discretion  in 
approving  the  transcript  when  it  was  pre- 
sented. 

[2, 3]  App^ants  contend  that  tba  com- 
plaint fails  to  Aate  a  cause  of  action  in  that 
it  is  based  upon  an  attempt  to  quiet  title  to 
personal  property,  not  provided  for  by  aee- 
tions  738  or  1050  of  the  Code  of  Civil  Pro- 
cednre,  and  for  the  further  reason  that  the 
heirs  of  the  decedent  may  not  maintain  tbe 
action.  The  specific  object  of  the  suit  was  to 
cancel  the  two  purported  assignments  of  the 
note  and  mortgage,  and  for  the  reoovory  of 
tbe  money  collected  by  the  assignees  Bnder 
them.  It  may  be  regarded  as  a  suit  under  sec- 
tion 1050  of  the  Code  of  Civil  Procedure  io  de- 
termine "an  adverse  claim  •  •  •  for  mon- 
ey or  property  upon  an  alleged  obligation." 
Hoffman  v.  Klrby,  186  Oal.  26,  29,  68  Pac.  321. 
As  to  the  other  objectloo,  a  decree  of  final 
distribution  in  the  estate  of  Vandoren  Stoner 
was  duly  entered  before  the  action  was 
brought,  the  effect  of  which  was  to  vest  the 
absolute  right  and  title  to  the  note  and  mort- 
gage in  tlie  distributees,  who,  as  plaintiffs, 
brought  this  action.  Garraud's  Estate,  86 
Oal.  27T,  27»-280. 

[4,  S]  The  appellants  urge  as  other  grofands 
for  reversal  the  alleged  Insufficiency  of  the 
evidence  to  support  certain  findings,  and  that 
the  findings  themselves  do  not  .warrant  the 
JudgmMit.  That  the  note  and  mortgage  were 
assigned  by  Stoner  to  Katze,  as  security  for 
money  advanced,  is  amp^y  supimrted  by  the 
testimony  of  a  number  of  witnesses  as  to  tbe 
admissions  made  to  them  by  Katze  that  sucb 


was  the  fact,  by  hlsachnowleflgment  that  such 
was  the  case  contained  in  his  letter  to  the 
attorney  for  'the  estate  of  Stoner,  and  by  his 
own  testimony  oonceming  the  transaction. 
His  acts  and  relations  with  Stoner  after  the 
purported  assignment,  as  related  by  himself, 
particularly  under  cross-examination  by  plain- 
tiffs' coonsel,  and  by  the  court,  were  incon- 
sistent with  his  theory  of  an  absolute  as- 
signment His  own  denials  only  raised  a  con- 
flict In  the  evidence,  which  the  trial  court  has 
determined  agaUist  him.  Ttte  claim  of  the  de- 
fendant Coyne  was  also  shown  by  the  evi- 
dence to  be  based  upon  money  alleged  to  be 
owed  to  him  by  the  decedent,  Stoner.  His 
attitude  in  the  matter  has  much  the  appear- 
ance of  being  suggested  by  an  effort  to  collect 
the  amount  out  of  the  proceeds  of  the  $3,500 
note  and  mortgage,  .without  the  necessity  of 
presenting  a  claim  against  Stoner's  estate. 
The  finding  tfaat  the  note  and  second  mtnt- 
gage  for  $3,S0O  were  worth  their  face  value 
is  supported  by  the  evideDce  that  the  land 
covered  by  the  mortgage  was  worth  $8,000, 
incumbered' only  by  a  first  mortgage  for  fl,- 
500,  and  by  testimony  that  the  makers  of  the 
note  .wwe  considered  flnanoially  good  for  Qte 
amount. 

[1-9]  The  assignment  by  Stoner  to  Katze 
was  for  collateral  security  only.  The  note 
fbr  $3,500,  secured  as  it  was  by  a  mortgage  on 
land,  both  being  executed  as  parts  of  the  same 
transaction,  and  Containing  the  default  and 
option  clause,  was  not  negotiable.  Meyer  v. 
Weber,  138  Cal.  681,  685,  65  Pac  UIO;  Na- 
tional Hardware  Co.  v.  Sherwood,  165  Cal.  1, 
5,  6, 130  Pac.  881.  What,  then,  is  the  position 
of  the  defendant  Security  Trust  Company  un- 
der these  circumstances?  If  the  bank  has  any 
right  which  it  can  assert,  other  than  the  right 
to  offset  its  claim  against  defendant  Katze  to 
the  extent  of  $710,  owed  by  the  decedent 
Stoner  to  Katze,  and  which  the  court  allowed 
and  provided  for  in  its  Judgrment,  It  must  be 
because  it  obtained  tbe  note  and  mortgage  un- 
der sudi  drcumntances  as  would  estop  Ston- 
er, and  those  claiming  uader  or  through  him, 
from  asserting  their  claim  to  Its  prejudice; 
for  it  is  the  general  rule  that  one  in  posses- 
sion of  personal  property  can  transfer  to  an- 
other, by  pledge  or  sale,  no  greater  interest 
in  the  property  than  he  has  himself.  There  is 
an  exception  to  this  rule,  .where  the  owner  of 
the  property  clothes  another  with  the  ai^ar- 
eat  title  to,  or  power  of  disposition  over,  it, 
and  an  innocent  third  party  has  thereby  been 
induced  to  deal  with  the  apparm't  owner  In 
reference  thereto;  the  true  owner  being  in 
such  case  held  estopped  from  afterward  as- 
serting his  title.-  Chase  v.  Whltmore,  68  Cal. 
545,  547,  9  Pac.  042 ;  Shafer  v.  tAcy,  121  Cal. 
674,  678,  54  Pac.  72;  Shtrey  v.  All  Night  and 
Day  Bask,  166  Cat.  60,  65,  134  Pac.  1001; 
Fdwles  V.  National  Bank  of  Callfmiila,  167 
Cal.  658,  650,  140  PaC.  271.  Under  thU  prhid- 
pie,  a  bona  fide  purchaser  at  a  nonnegotlatde 
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cboee  In  action,  from  one  to  whom  the  owner 
assigned  apparent  absolute  ownership,  may 
obtain  a  Talld  title  as  against  snch  owner,  al- 
though the  assignee  may  not  be  the  true  own- 
er. This  conclusion  is  reached  by  the  appli- 
catioj^..  of  the  doctrine  of  estoppel,  and  the 
modification  of  the  general  rule  relating  to 
the  transfer  of  personal  property  is  placed 
upon  that  ground.  Moore  v.  Metropolitan 
National  Bank,  56  N.  Y.  41,  14 ^m.  Rep.  173 : 
2  R.  C.  L.  p.  632;  Fairbanks  v.  Sargent,  104 
N.  T.  108,  117,  9  N.  B.  870,  6  L.  K.  A.  473,  58 
Am.  Rep.  490.  But  if  the  purchaser  from  one 
who  has  not  the  title,  and  has  no  real  au- 
thority to  sell,  relies  for  his  protection  on  the 
negligence  of  the  true  owner,  he  must  show 
that  such  negligence  was  the  proximate  cause 
of  the  deceit.  Barstow  y.  Savage  Mining  Co., 
64  CaL  388,  383,  1  Pac.  349,  40  Am.  Rep.  705. 
The  burden  is  upon  the  one  seeking  to  invokn 
the  exception  to  the  general  rule.  Woodsum 
V.  Cole, '69  Cal.  142,  146,  10  Pac.  381;  Ken- 
olff  V.  Caulfleld,  140  Oal.  34,  45,  78  Pac.  803. 

[10]  In  the  Instant  case  the  defendant  bank 
appears  to  have  relied  solely  upon  a  legal  de- 
fense to  the  action.  It  contented  Itself  with 
making  common  cause  with  the  other  defend- 
ants in  asserting  that  the  assignment  by  the 
decedent  Stoner  to  Katze  was  absolute  and 
for  adequate  consideration.  If  it  intended 
to  interpose  the  equitable  grounds  of  estoppel, 
it  was  incumbent  upon  it  to  specially  plead: 
the  facts  constitiiting  such  defense.  Clarke 
V.  Huber,  25  Cal.  688 ;  Chapman  v.  Hughes, 
134  Cal.  641,  646,  58  Pac.  298,  60  Pac.  974,  66 
Pac.  982.  Not  having  so  pleaded,  it  could  not 
be  now  considered  (Burk  t.  City  of  Santa' 
Cruz,  163  Cal.  807,  811,  127  Pac.  154),  eyen 
though  the  appellant  was  now  attempting  to 
avail  Itself  of  It,  which  it  Is  not.  By  neither 
averment  or  proof  has  it  brought  Itself  within 
the  exception  to  the  goieral  rule.  Snch  ac- 
tion on  its  part  seems  to  be  entirely  conso- 
nant with  its  chosen  line  of  defense.  We  feel 
that  it  was  satisfied  to  abide  by  the  fate  of  its 
codefendants.  We  are  therefore  constrained 
to  hold  that  its  interest  In  the  hypothecated 
note  and  mortgage  was  measured  by  the  ex- 
tent of  the  advances  made  to  Stoner  by  Kat- 
ze, which  the  trial  court  has  found,  on  evi- 
dence which  we  must  admit  is  somewhat  con- 
fusing, to  be  the  sum  of  $710. 

L11]  In  view  of  our  conclusion  in  the  mat- 
ter, the  point  made  that  certain  findings  may 
appear  to  be  Inunaterlal  need  not  be  further 
considered.  ,  A  large  part  of  this  objection 
arises,  no  doubt  because  the  lower  court's 
conclusioos  do  not  harmonize,  with  the  theo- 
ry of  the  appellants.  Findings  are  not  re- 
quired to-be  In  any  particular  form  so  long  as 
.they  properly  dispo%  of  the  material  matters 
at  issue.  Millard  v.  Supreme  Council,  81  Cal. 
340,  342,  22  Pac.  864;  Mott  v.  lilwing,  90  CaL 
231,  235,  27  Pac.  194. 

We  find  nothing  in  the  record  which  would 


have  Justified  the  trial  court  in  granting  a 
new  trial. 
The  judgment  is  affirmed. 


We  concur:     RICHARDS,  3. 
Judge  pro  tem. 


KNIOHT. 


PALVUTZIAN  V.  TERKANIAN  M  tl. 
(Civ.  3257,  8.  F.  9083.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2.  California.  April  9,  1920.  Opinion 
of  Supreme  Court  in  Bank  Denying  Hearing 
June  7,  1920.) 

1.  Courts  $=9|07— Dacialont  United  to  matters 
.  before  coart. 

It  is  elementary  that  every  decision  is  lim- 
ited in  its  application  to  the  matters  before  the 
court. 

2.  Appeal  and  error  <8=>I073(1)— Matters'  not 
argued  deemed  waived. 

On  iv>peal  matters  not  argued  by  the  appel- 
lant are  deemed  to  liave  been  waived. 

3.  Waters  and  water  courses  i8s9l56(4)— Ob- 
vious easement  Impliedly  retained  by  grantor 
of  portion  of  land. 

Where  owner  of  land  sold  a  part  after  the 
lestablishment  of  an  irrigation  ditch  across  the 
part  conveyed,  an  implied  understanding  arose, 
that  the  lauds  sold  were  to  continue  subject  to 
the  right  to  have  the  water  flow  through  such 
ditch,  the  easement  being  obviously  apparent 
and  the  parties  having  knowledge  thereof  at 
the  time  of  the  grant. 

4.  Estoppel  €=>I07— Not  necessary  to  plead  es- 
toppel In  technical  wards  if  facts  appear  on 
face  of  complaint. 

If  the  facts  from  which  an  estoppel  arises 
Appear  on  the  face  of  the  complaint,  it  is  not 
'necessary  that  estoppel  be  pleaded  in  technical 
words. 

5.  Estoppel  «=378(3)  —  Contrast  regarding 
rights  in  Irrigation  ditch  estopped  landowner 
from  denying  existenee  of  easement. 

In  an  action  for  damages  and  to  enjoin  in- 
terference with  irrigation  ditches  over  defend- 
ant's land,  defendant  held  estopped  to  deny  the 
existence  of  an  easement  by  reason  of  having 
entered  into  a  contract  with  plaintiff  and  an- 
other adjoining  landowner  recognizing  the  ex- 
istence of  the  easement. 

Appeal  from  Siiperior  Court,  Fresno  Coun- 
ty; D.  A.  Cashin,  Judge. 

Action  by  T.  G.  Palvutzian  against  John 
Terkanian  and  others.  Judgment  for  defend- 
ants, an^  plaintiff  appealed.    Reversed. 

Astor  Elmasslan,  O.  U  Aynesworth,  and 
H.  M.  Johnston,  all  of  Fresno,  for  appellant. 

C.  K.  Bonestell  and  J.  A.  Steele,  both  of 
Fresno,  for  respondents. 

BRITTAIN,  J.  From  a  Judgment  in  favor 
of  the  defendants  the  plaintiff  appeals.    The 
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suit  was  for  damages  and  for  injunction  tof 
prevent  Interference  with  certain  Irrigating! 
dltcbes  and  the  flow  of  water  over  the  de- 
foidants'  land  for  which  the  plaintiff  dalmed  | 
an  easement  | 

The  court  found  that  prior  to  1886  the  pred- 
ecessors of  both  the  plaintiff  and  defendants 
owned  in  one  body  the  lands  now  owned  by 
than  severally.  While  the  lands  were  held  In 
single  ownership  two  irrigation  ditches  or  ca- 
nals were  constructed  across  the  tract  These 
ditdies  were  connected  with  the  main  ditch 
or  canal  of  the  BYesno  Canal  ■&  Land  Cor- 
poration's system  of  irrigating  ditches.  Since 
their  construction  they  have  been  the  only 
source  from  which  water  can  be  obtained  for 
the  Irrigation  of  plaintiff's  land,  except  by  the 
installation  of  a  pumping  plant  or  the  ac- 
quisition of  a  right  of  way  for  ditches  over 
other  property.  The  ditches  were  at  all 
times  since  1885  the  visible  and  obvious 
means  of  transporting  water  to  the  lands 
now  owned  by  the  plaintiff.  For  two  or  three 
years  between  1885  and  1908  they  were  not 
used,  but  they  were  used  continuously  for  five 
years  commencing  in  1909.  In  1908  the  own- 
er of  the  entire  tract  conveyed  to  the  defend- 
ant Terlianlan  one  portion  of  the  tract 
Thereafter  the  grantor  and  his  successors 
used  the  ditches  on  the  portion  theretofore 
conveyed.  The  plaintiff  acquired  his  portion 
of  the  original  tract  in  1915.  In  October, 
1916,  "at  the  special  Instance  and  request  of 
the  defendant,  John  K.  Terkanlan  and  one 
Kienitz,"  who  was  the  owner  of  an  adjoining 
tract  over  which  the  ditches  in  controversy 
ran,  Kiotltz,  the  plaintiff,  and  Terlmnian  en- 
tered into  an  agreement  which  is  summarized 
in  the  findings,  but  to  which  It  is  prc^r  to 
make  some  further  reference.  Klenltz  was 
named  as  the  party  of  the  first  part,  and  the 
plaintiff,  Palvutzian,  and  the  defendant  Ter- 
tptit^m  were  Joined  under  the  designatioii  of 
the  "second  party."  It  recited  the  ownership 
of  Klenltz  of  his  land,  "and  that  a  certain 
ditch  or  canal  Is  now  located  upon  the  prem- 
ises of  the  first  party,  and  that  said  ditch  or 
canal  is  now  used  for  the  purpose  of  furnish- 
ing water  for  irrigation  purposes  to  second 
party."  It  was  agreed  that  "in  consideration 
that  first  party  furnish  to  second  party 
through  and  by  means  of  a  pipe  line  [which 
was  to  be  and  was  constructed  in  lieu  of  the 
old  ditch  on  the  Klenltz  land]  an  amount  of 
water  equal  to  the  quantity  which  has  been 
furnished  by  said  ditch  or  canal  to  second 
party,  second  party  hereby  agrees  to  waive 
any  and  all  rights  that  they  may  or  might 
have  in  said  ditch,  and  farther  agree  that 
said  first  party  shall  be  allowed  to  obliterate 
said  ditch  and  substitute  therefor  the  said 
proposed  pipe  line.  It  b^ng  understood  that 
first  imrty  shall  In  no  manner  lessoi  the 
quantity  of  water  heretofore  furnished  to 
second  party  by  and  through  said  dlt(di  or 
canaL"     Taking  tills  contract  by  its  four 


comers,  it  appears  to  have  been  made  aa 
much  for  the  benefit  of  the  plaintiff  as  for 
the  defendant  Terkanlan,  that  the  latter  by 
Joining  in  it  recognized  Palvutzlan's  right  to 
the  water  as  equal  to  his  own,  and  that  all 
three  of  the  adjoining  landowners  recognized 
the  right  of  the  lower  owners  on  the  SiicSx  to 
the  flow  of  water  over  the  lands  of  the  upper 
owners,  merely  agreeing  that  on  <me  of  the 
upper  tracts  the  pipe  line  might  be  substitut- 
ed for  the  existing  ditch,  thus  changing  the 
eas^nent  from  the  right  to  have  the  dltdi 
maintained  to  one  to  have  the  same  flow  of 
water  through  the  pipes. 

Pursuant  to  this  contract  the  court  further 
found  that  Kienitz  constructed  the  pipe  line 
and  plowM  up  the  ditches  on  his  land ;  that 
Terkanlan  made  a  ditch  connecting  the  Kienite 
idpe  line  with  the  westerly  of  the  two  dltcbes 
over  the  defendants'  land  leading  to  that  of 
the  plaintiff,  but  refused  in  April,  1918,  to  al- 
low the  plaintiff  to  connect  the  pipe  line  with 
that  ditch.  In  May,  1918,  Twkanlan  plowed 
up  and  flUed  the  easterly  ditdi  and  the  west- 
erly ditch  so  that  the  plaintiff  could  not  there- 
after obtain  water  for  It'rigation  thereby. 
Sixty  acres  of  the  plalntUTs  land  was  then 
planted  la  Thompson  seedless  grape  vines, 
and  60  acres  were  In  pasture.  Neither  the 
grape  vines  nor  the  pasture  will  grow  or  pro- 
duce without  irrigation  daring  the  irrigating 
seasons.  It  .was  then  found  that  by  reason 
of  the  acts  of  the  defendants  in  plowing  and 
filling  up  the  ditches  the  plaintiff  has  been 
prevented  from  Irrigating  any  portion  of  his 
premises  from  the  old  source  of  supply;  that 
his  grape  vines  and  pasture  have  been  dying 
out  and  will  die  out  ratirely  unless  they  are 
irrigated ;  that  there  was  water  in  the  main 
canals  of  the  irrigation  system  wUch  would 
have  flowed  to  and  opon  iflalnUS's  premises 
for  Irrigation  if  the  dit^es  had  not  l>eeu 
plowed  and  fiUed  up;  that  the  plaintiff's  land 
has  d^redated  In  value  in  the  sum  of  $900; 
that  the  defendants  threaten  and  Intend  to 
and  will  keep  the  ditches  plowed  and  filled  tip 
80  that  the  plaintiff  cannot  obtain  water 
through  them  for  the  purpose  of  irrigating  his 
land ;  the  plaintifrs  damages  unless  water  be 
obtained  for  Irrigation  will  be  irreparable,  the 
IHremlses  materially  reduced  in  value,  and  the 
pasture  and  seedless  grape  vines  <«  the  plain- 
tiff's land  will  be  rendered  valueless;  and 
that  the  plaintiff  has  no  pMn,  speedy  or  ad- 
equate remedy  at  law.  The  court  farther 
found  that  neither  the  plalntifr  nor  Ter- 
kanlan had  acquired  as  against  the  othiae  any 
adverse  interest  in  the  ditches  since  tb»  date 
of  the  deed  to  Terkanlan. 

Upon  these  findings  the  court  concluded 
that  by  the  c(»iveyance  to  Terkanlan  _the 
plaintiff's  predecessor  conveyed  to  him  all 
lUs  right  title,  and  Interest  In  and  to  the 
ditches,  and  there  was  no  express  or  implied 
right  of  way  reserved  over  the  land  for  ditch- 
es to  Irrigate  the  land  he  afterwards  conr^- 
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ed  to  the  plaintiff,  tbat'  In  the  use  of  the  Irtl- 
gatlcm  dltdiea  after  the  deed  to  Terkanlan 
plaintiff's  grantor  or  sacce8s<»s  In  Interest 
was  without  rlglit,  and  that  Terkanlan  had 
the  rlgUt  to  plow  and  fill  up  the  ditches  and 
la  not  liable  for  damages  which  the'  plaintiff 
soflered  thereby.  The  plaintiff  and  appellant 
maintains  that  apon  tbe  findings  of  fact  these 
conclusions  of  law  cannot  be  sustained,  and 
that  In  the  determination  of  this  appeal  on 
the  findings  judgment  should  be  entered  for 
the  plaintiff  for  the  damages  found  to  have 
been  sustained  by  him  and  for  Injtmctlon  In 
accordance  with  the  prayer  of  his  complaint. 
[1, 2]  The  respondent  contends  that  under 
the  facts  the  case  Is  not  to  be  differentiated 
from  Taylor  v.  Avila,  175  CaL  203,  165  Pac. 
533  (Sac.  No.  2276).  The  appellant  relies  up- 
on a  number  of  cases  which  unquestlcmably 
sustain  his  position,  unless  the  decision  In 
Taylor  v.  AvUa,  supra.  Is  determinative. 
Gave  ▼.  Crafts,  53  Cal.  136;  Qulnlan  v.  Noble, 
75  Cal.  250,  17  Fac.  09;  Dixon  v.  Bdiermeler, 
110  Cal.  582,  42  Pac.  1091 ;  Jones  v.  Sanders, 
138  CaL  405-412,  71  Pac.  606;  Jersey  Farm 
Co.  T.  Atlanta  R.  Co.,  164  Cal.  412,  129  Pac. 
593 ;  Cheda  t.  Bodkin,  173  Cal.  7, 168  Pac.  1026. 
Except  Cave  v.  Crafts,  cited  upon  another 
proposition  than  the  one  chiefly  Involved  in 
this  case,  none  of  these  cases  was  referred  to 
In  the  opinion  of  Taylor  v.  Avlla.  An  exam- 
ination of  the  record  and  briefs  in  Taylor  y. 
Avlla  shows  that  the  rule  of  law  announced 
in  the  cases  relied  on  by  the  appellant  whs 
not  presetted  to  nor  cc«sldered  by  the  court. 
It  had  before  it  solely  the  question  of  the.con- 
strnctlon  and  ^ect  of  a  particular  deed. 
Upon  tids  question  the  only  matters  argued 
In  the  briefs  or  decided  by  the  court  were 
that  the  language  used  in  the  deed  purported 
to  transfer  to  the  grantee  all  water  rights, 
ditch  rights,  etc.,  and  that  It  did  not  purport 
to  reserve  any  then  existing  water  rights  for 
the  benefit  of  the  tract  of  land  from  which 
that  conveyed  by  the  deed  was  severed.  It  is 
elementary  that  every  decision  is  limited  In 
Its  applicati(m  to  the  matters  then  before  the 
court  Grant  v.  Murphy,  116  Cal.  432,  48  Paa 
481,  58  Am.  St  Rep.  188;  Chapman  v.  State, 
104  Cal.  690-697,  38  Pac.  467,  43  Am.  St  R^. 
158.  The  decision  under  consideration  was  a 
department  decision,  and  it  does  not  appear 
that  rehearing  by  the  court  in  bank  was 
sought  It  is  significant  that  in  the  opinion 
It  was  suggested  there  was  a  probability  \hat 
the  parties  Intended  to  include  in  the  deed  a 
reservation  in  favor  of  the  grantor  of  the  ex- 
isting easement  she  then  possessed  and  that 
by  mutual  mistake  it  was  omitted  therefrom. 
It  was  stated  the  complaint  contained  no  al- 
legation of  such  mistake,  and  the  plaintiff 
did  not  seek  reformation  of  the  deed.  The 
opinion  doees  with  the  statement  that,  "as 
the  record  stands,  we  have  no  choice  but  to 
reverse  the  judgment  and  order,  and  it  is  so 
ordered."    It  la  also  elementary  that  on  ap- 


peal  matters  not  argued  by  tlie  wdlant  are 
deemed  to  have  been  waived.  Chuicbill  T. 
Lauer,  84  CaL  233,  234,  24  Pac.  107;  Rogers 
V.  S<ailotterbadt,  167  CaL  36,  62,  63,  138  Pac. 
728. 

[S]  If  the  appelant  in  Taylor  t.  Avlla  had 
presented  to  the  court  argument  under  the 
rule  announced  in  Cheda  v.  Bodkin,  supra, 
and  Jersey  Farm  Co.  v.  Atlanta  R.  Co.,  supra, 
and  the  decision  in  Taylor  v.  Avlla  had  been 
rendered  in  its  present  form,  this  court  might 
have  been  warranted  in  concluding  the  effect 
of  Taylor  v.  Avlla  was  to  overrule  the  earlier 
cases.  That  they  are  not  overruled  ai^)eSrs 
from  the  fact  that  in  a  later  case  the  rule 
declared  In  Cbeda  v.  Bodkin,  supra,  was  re- 
announced  by  the  Supreme  Court,  and  that 
case  cited  as  authority,  the  statement  being : 

"The  mere  fact  that  appellant's  predeceasor 
was  the  grantee  of  one  of  the  respondents  un- 
der a  warranty  deed  does  not  prevent  an  asser- 
tion by  plaintiff  of  a  right  to  use  the  track. 
Where  the  owner  of  one  tract  of  land  sdls 
part  of  it,  and  that  part  Is  burdened  by  an 
obvlons  easement  in  favor  of  other  persons,  or 
other  parts  of  the  larger  tract,  an  implied  an> 
derstanding  arises  that  the  hardens  and  cor- 
relative  advantages  shall  continue  as  they  ex- 
isted before  the  separation  of  the  title."  South- 
em  Pac.  Co.  V.  Los  Angeles  Mill  Co.,  177  CaL 
402.  170  Paa  832. 

This  latter  decision  was  one  of  the  other 
d^artment  of  the  Supreme  Court  It  is  not 
only  the  later  opinion  of  the  court,  but  It  ap- 
pears that  there  was  an  application  for  bear- 
ing which  was  denied.  This  court  is  bound 
by  the  later  decision,  supported  as  it  Is  by  a 
long  line  of  decisions  not  considered  in  Tay- 
lor V.  Avlla. 

The  rule  of  law  which  was  reannounced 
In  Southern  Pac.  Co.  v.  liOS  Angeles  Mill  Co., 
supra,  received  lengthy  and  careful  considera- 
tion by  this  court  In  Eallenberg  v.  Long,  179 
Pac.  730,  and  in  Nay  v.  Bernard,  180  Pac. 
827,  and  in  both  cases  It  was  applied  in  the 
manner  in  which  the  api)ellant  maintains  it 
should  be  applied  In  this  case.  The  matter 
has  received  further  careful  consideration, 
and  no  reason  appears  why  this 'court  should 
overturn  a  rule  of  property  which  has  been 
recogrnized  In  this  state  since  the  decision 
in,  Cave  v.  Crafts,  63  Cal.  136,  decided  by 
the  Supreme  Court  in  1878.  Upon  the  facts 
found  by  the  trial  court,  it  appears  that 
when  the  Terkanlan  deed  was  made  the 
land  conveyed  was  burdened  .with  an  obvious 
easement  for  the  maintenance  of  the  ditdies 
and  flow  of  water  to  the  property  retained  by 
Terkanlan's  grantor  and  subsequently  con- 
veyed to  the  plaintiff,  and  that  under  the  rule 
to  which  reference  has  been  made  the  .d^ 
fendants  had  no  right  to  destroy  the  ditches 
and  thus  to  irreparably  injure  the  plaintiff 
and  his  lands. 

[4, 1]  This  case  may  be  further  differenti- 
ated from  Taylor  t.  Avlla,  in  that  it  appears 
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In  tltat  ca«e  thepa  waa  n9  allegation  to  sup- 
port a  reformation  of  the  deed  to  express  tbe 
true  Intent  of  tbe- parties.  In  thla  case  the 
plaintUT  sets  up  the  agreement  by  which 
Kienitz  and  Terkanian  both  recognized  the 
.right  of  the  lo^er  owners  to  tbe  maintenance 
of  tbe  ditches  and  tbe  flow  of  water,  and  tbe 
court  found  that'  tbe  plaintiff  entered  Into 
that  agreement  at  the  special  Instance  and  re- 
quest, not  alone  of  Kienitz,  but  of  Terkanian. 
The  contract  on  Its  face  showed  that  It  was 
made  for  the  benefit  both  of  the  plalntUf  and 
Terkanian.  If  the  facts  from  which  an  es- 
toppel arises  appear  on  the  face  of  the  com- 
plaint. It  Is  not  necessary  that  estoppel  shall 
be  pleaded  In  technical  words.  Carpy  v. 
Dawdell,  115  CaL  677,  47  Pac.  695;  Beard- 
flley  V.  Clem,  137  cal.  328,  332,  70  Paa  175. 
The  effect  of  pleading  this  contract,  connect- 
ed with  the  finding  In  regard  to  It,  creates  an 
estoppel'  as  against  the  defendants  to  assert 
that  an  easement,  the  existence  of  which  was 
so  recognized,  does  not  exist 

Tbe  Judgment  Is  reversed,  with  inetructlons 
tp  the  trial,  court  to  take  such  further  pro- 
ceedings as  are  consistent  with  tbe  views 
herein  expressed. 

We  concur:   LANGDON,  P.  J. ;  NOURSE,  J. 

Opinion  of  Supreme  Court  In  Bank 
Denying  Hearing. 

SHAW,  J.  Upon  the  denial  of  the  petition 
for  a  rehearing  in  this  case  1  deem  it  advis- 
able to  state  one  feature  of  tbe  decision  In 
Taylor  v.  Avlla,  175  Cal.  203,  165  Pac.  533, 
which  Is  not  noticed  in  the  opinion  of  the  Dis- 
trict Court  of  Appeal,  and  which  clearly  dis- 
tinguishes it  from  tbe  present  case.  The 
facts  In  that  case  were  that  originally  Taylor 
owned  80  acres,  being  a  west  half  of  a  north- 
west quarter,  and  AvUa  or  his  predecessors 
owned  40  acres  adjoining  tbe  north  end  of 
tbe  80  acres.  Through  these  tracts  a  ditch 
w^as  made  leading  from  the  canal  to  the 
north,  and  it  .was  in  use  for  tbe  purpose  of 
Irrigating  both  tracts.  Afterwards  Taylor 
conveyed  the  north  25  acres  of  her  80-acre 
tract  to  one  ^ularte.  Thereafter  she  contin- 
ued to  use  the  ditch  as  before,  although  no 
r'eservation  of  the  right  to  do  So  had  been 
made  In  her  deed  to  Gularte  for  her  25  acres. 
Afterwards  Gularte  sold  the  25  acres  to  Avlla 
and  she  Joined  with  Gularte  In  the  deed  con- 
veying said  25  acres  to  Avlla. 

The  significant  fact  in  tbe  case  Is  that  she 
bad  no  right  or  interest  whatever  in  the  25 
acres  at  the  time  she  joined  in  the  deed  of 
Gularte  to  Avlla,  except  her  implied  ease- 
ment, consisting  of  her  right  to  maintain  tbe 
ditch  through  said  25  acres  for  the  benefit  of 
her  remaining  55  acres  of  tbe  80-acre  tract, 
and  that  her  deed  to  Avlla  expressly  purport- 
ed to  convey  all  ditch  rights  or  Interests  In 
ditches  for  irrigating.     The  only  effect  the 


4eea  GOfold  have,  so  far  as  Ejbe  was  concerned, 
was  to  convey  her  right  to  the  ditch.  There 
was,  therefore,  no  room  for  tbe  operation  of 
any  implication  that  die  reserved  the  ditcb 
ri^t,  since,  from  tbe  circumstances'.  It  was 
obvious  that  tlie  oely  possible  Intention  on  her 
part  In  joining  in  the  deed  was  to  convey  to 
the  defendant  her  right  In  the  said  ditch  over 
the  25-acre  tract  Tbe  case  of  Taylor  v.  Avlla 
la  in  all  respects  parallel  to  that  of  Dixon  v. 
Sdiermeier,  110  Cal.  5^.  42  Pac.  1001,  to 
which  the  same  conclusion  was  reached,  and 
it  is  not  -contrary  to  the  decisions  in  Gave  v. 
Crafts,  53  Gal.  139,  Qulnlan  v.  Noblev  75  CaL 
250,  17.Pacv  68,  Jones  t.  Sanders,  138  Oal. 
406,  71  Pac.  506,  Jersey  Farm  Co.  v.  Atlanta 
Jtealty  Co.,  164  Oal.  412,  129  Pae  503,  and 
Cheda  v.  Bodkin,  173  Cal.  7,  168  Pac.  1025. 


2ALL  JEWELRY  CO.  «*  al.  V.  STODDARD 
et  al.    (No.  9619.) 

(Supreme   Court  of  Colorado.     May  3,  1920. 
Rehearing  Denied  May  25,  1920.) 

i.  Apiieal  aid  trror  «=o67l<7)  —  Assifsmeat 
basM  on  doouiaaiit  not  Id  abstract  will  sot  b« 
oonslderad. 
An  assignment  of  error  based  upon  a  docu- 
ment not  awearing  in  the  abstract  will  not  be 
considered. 

2.  Appsal  and  error  «=3679(2),  718(4)— Alieo- 
ad  defective  pleading  will  not  feO'  oonsidered 
whore  sot  sot  out  and  error  not  assisAod. . 

Where  the  portion  of  a  pleading  Bald  to  be 
deifectivo  is  not  set  ont  in  the  abstract,  and  er- 
ror is  not  assigned  to  the  ruling  of  the  court 
thereon,  tbe  point  will  not  be  considered. 

3.  Appeal  and  error  «=>58l(2)  —  Objootloss 
and  exeeptloss  to  evidence  must  appear  in 
abstract. 

Objections  and  exceptions  to  the  admission 
or  exclusion  of  testimony  must  appear  in  the 
abstract;  a  statement  thereof  In  the  assign- 
ment of  errors  and  reference  to  tbe  bill  of  ex- 
ceptions being  insufficient. 

4.  Appeal  and  error  <S=>586(I)— Court  may  do- 
cllne  to  consider  case  which  It  cannot  grasp 
from  abstract. 

When  it  is  Impossible  to  obtain  from  the 
abstract  of  record  a  comprehensive  idea  of  the 
case,  the  court  may  decline  to  consider  it. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver ;  W.  S.  Johnson,  Judge. 

Action  by  V.  C.  Stoddard  and  Edward  Mc- 
Lean, trustee  in  bankruptcy,  against  the  Zall 
Jewelry  Company  and  others.  To  review 
Judgment  for  plaintiffs,  defendants  bring  er- 
ror.   Writ  dismissed  and  Judgment  affirmed. 

Herman  and  Jennie  Zalinsky  are  husband 
and  wife,  and  WlUiam  Zall  is  their  son. 
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-  In  1907  dstebdant' In  errot  Sboddard  ob- 
tained a  Judgment  In  the  connty  «onrt  against 
Herman  Zalinsky.  In  1917  execution  was  Is- 
sued on  this  Jndgment  and  Tetnmed  nnsatls- 
fled  and  such  further  proceedings  had  that  the 
other  plalntUCa  in  eiiw  were  brought  into 
tbis  action  as  parties,  under  the  contention 
tbat  certain  etefik,  of  tbe  company  standing  in 
tbe  name  of  the  wife  and  aoa  was  in  fact 
tbe  piopecty  of  the  husband,  Herman  ZaJin- 
8ky  meflAwhile,  on  his  voluntary  petition, 
was  declared  a  bankrupt;  the  Stoddard  Judg- 
ment being  acbeduled  as  his  sole  debt  De- 
fendant in  error  McLean  was  appointed  trus- 
tee. On  the  trial  a  verdict  was  directed,  for 
plalntUfa  in  em»r.  An  ai^peal  was  taken  to 
the  district  court,  and  the  trial  tbwe  resulted 
in  a  verdict  for  defendants  in  error.  There- 
upon Judgment '  was  entered. decreeing  9,997 
shares  of  said  stock  standing  in  the  name  of 
Jennie  Zallnsky  and  William  Zall  to  be  the 
property  of  Herman  Zallnsky,  and  subject- 
ing the  same  to  the  lien  of  the  Stoddard 
Judgment.  Such  farther  proeeedlngs  were 
thereafter  hal  that  tbe  oaoae  is  now  before 
us  for  review  on  error. 

Among  the  numerous  qnestiong  argued  in 
the  briefs  of  counsel  are:  The  regularity  of 
tbe  proceedings  by '  which  Jennie  Zallnsky, 
WttUanx  Zall,  and  theZsU  Jew^ry  Cam{Miny 
were  brought  into  the  oaosev  and  Ibpse  by 
which  McLean  appeared  as  a  plaintiff  in  the 
county  court  and  an  intervener  in  the  dis- 
trict court;,  the  amendment  of  an  appeal 
bond ;  the  correctness  of  the  instructions ; 
and  the  sufficiency  of  the  evidence.  Further 
details  ooncenilng  these  natters  ajre»  how^ 
ever,  nnnecessaxy  by  reasmi  of  tbe  conditipn 
of  this  record  as  hereinafter  set'fMrtb. 

Edwin  N.  Burdlck,  John'Dewe^sp,  Nathani- 
el Halpem,  and  John  McPhail,  all  of  Denver, 
for  plaintiffs  In  error. 

ToUes  &  Cobbey,  of  Denver,  for  defendants 
in  error. 

.  BURKB,  J.  (after,  stating  the  facts  as 
above).  The  bill  of  exceptions  contains  450 
pages  and  Is  not  indexed,  and  the.  number  of 
folios.  Including  numerous  exhibits  thereto 
attached,  \a  1,210.  It  Is  apparent  that,  as 
originally  prepared  and  certified,  no  Instiuo 
tions  were  contained  therein  and  none  are 
mentioned  in  the  certlflcate.  Thereafter  dur 
plicate  folios  1055  to  1114  and  28  additional 
pages  without  folio- numbers,  all 'relating  to 
instructions,  were  inserteii  lust  'Preceding 
tbe  certl4cate.  No  d^scav.erable  order  is  fol- 
lowed in  .making  up  the  record  proper. 

Tbe  original  a'b,stract:'Of  record,.  so..called, 
contains  72  pages.  ][t  Is. In  no  ^Qper  sense 
of  the  term  such  an  abstract,  but  rather  a 
collection  of  desultory  comments  on  the  pfo-, 
ceedlngs  In  the  district  court,  gtich  as : 

"Counsel  w.er«  then  permitted  to  inquire  as 
to  the  age  of  tbe  bo;  and  inquiries  along  that 
line  to  some  consideriihle  extent."  . 


The  foilDs  of  this  document  aie -se  badly 
mixed  as  to  be  worse  than  useless.  The  same 
may  be  said  of  its  purported  index. 

The  assignment  contains  22  paragraphs 
calling  our  attention  to  that  number  of  al- 
leged errors  of  .the  trial  court  Noa.  1,  2,  3, 
19,  and  20  are  incomprehensible.  No.  3, 
which  is  ft  fair  example  of  theacy  reads : 

"The  court  erred  in  overraling  tbe  motion 
to  quash  the  summons  issired  to  make  any  per* 
son  a  party  to  a  summoiis  in  garnishment  that 
had  already  been  served  and  answered." 

Each  of  the  remaining  assignments  refers 
to  certain  folios  of  the  abstract,  examination 
of  which  is  Indispensable  to  an  understanding 
of  them.  In  each  case  either  the  abstract  is 
too  meager  to  inform  us  of  the  cause  of  com? 
plaint,  or  is  altogether  silent  upon  tbe  subject 
mentioned  in  the  assignment,  or  faUs  to  dis- 
close any  objection  to  tbe  ruling  or  'any  ex- 
ception saved  thereto.' 

The  fenfflclehcy  of  the  evidence  to  support 
the  verdict  is  not  covered  by  any  assignment 
of  error;  hence  a  supplemental  abstract  of 
lil  pages  filed  by  defendants  in  .error  was 
entirely  unnecessary. 

"Hamtiff  in  error  sbaU  •  •  *  ffle  with  the 
derk  *  *  *  an  abstract  of  the  record.  Such 
abstract  sball  contain  a  brief  statement  of  the 
contents  'Of  the  pleadings,  tbe  judgment,  tbe 
assignments  of  error  relied  on,  and  such  other 
parts  of  the  recOrd  as  may  be  essential.  •  *-  * 
The  abstract  sball  be  indexed  and  the  folio 
numbers  of  the  record  shown  on  the  margin 
thereof."  Role  34  of  the  rules  of  this  court 
(Iftl  Pae.  x). 

"Plaintiff  in  error  shall  assign  errors  in  writ- 
ing at  the  time  of  filing  the  record  and'  each, 
error  shall  be  separately  alleged  and  particular- 
ly specified."  Rule  30  of  the  ruletf  of  this 
court. 

"If  the  plaintiff  In  error  ehall  &il  to  assign 
error,  the  writ  of  error  shall  be  dismissed." 
Rule  31  of  tbe  TOlfes  of  this  court 

"An  exception  in  the  lower  court  to  an  in-; 
•traction  is  essential  to  a  consideration  of  al- 
leged error  therein;  such  exception  Should  ap^ 
pear  in  the  abstract"  Auckland  et  al.  v.  I^aw- 
renee.  Id  Colo.  App.  291,  202,  74  Pac.  794,  795. 

(1]  An'  aastgrnnent  of  error  based  upon' a 
document  not  appea,ring  in  the  abstract  will 
not  be  considered.  Merriuer  v.  Jeppson  et  aL, 
19  Colo.  App.  218,  220,  74  Pac.  341. 

"Plaintiff  in  -erifor  eb'all  prepare  and  file  s 
printed  abstract  of  thi' record  wtich  must' set 
fortl(  fully  the  points  relied  upon  for  the  re- 
versal of  the  'judgment,  and  if.  in  this  respect 
the  abstract  is  defective,  the  •  •  •  writ  of 
error  may  be  dismissed."  Brennan'M^frC.  Co. 
et  al.  V.'  Vickers  et  al.,-  81  Colo.  d24,  325,  78 
Pac.  46. 

.  "If  counsel  desire  to  question  tbe  sufficieui;;? 
of  any  pleadipg,  such  pleading  slg^ould  be  in  the 
abstract  ;and  other  portions  of  the  pleadings 
sufficient  to  understand  the  question  urged." 
Gerspach  v.  Barhyte,  17  Colo.  App.  490,  .68 
Pac.  1057.  ■   .    ;       _  '  .... 

"Paitiies  who  daaire  to.  urge  error,  on  the  re- 
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fnaal  to  admit  docnmenta  mnst  put  them  in  the 
abstract.  •  •  •  References  to  the  transcript 
o{  record  are  not  in  compliance  -with  the  rules." 
Mich.  F.  &  M.  Ins.  Co.  t.  Wicb,  8  Colo.  App. 
409,  417,  46  Pac.  687,  690. 

[2]  Where  the  portion  of  a  pleading  said 
to  be  defective  is  not  set  out  in  the  abstract, 
and  error  Is  not  assigned  to  the  ruling  of 
the  court  thereon,  the  point  will  not  be  con- 
sidered. Michael  ▼.  MUls,  22  Colo.  430,  441, 
45  Pac.  420. 

"We  are  unable  to  gain  any  understanding 
of  this  case  from  the  abstract  of  record.  •  *  * 
For  aught  we  know,  the  ruling  complained  of 
was  grevious  error,  but  the  abstract  contains 
nothing  to  indicate  that  it  was  not  entirely 
proper.  *  •  •  It  is  apparent  upon  the  face 
of  the  abstract  that  it  contains  fragments  only 
of  the  instructions.  •  •  *  The  abstract  does 
not  show  that  they  were  met  by  any  objection, 
and  if  they  were  acquiesced  in  their  contents 
are  unimportant.  Thia  abstract  fails  wholly 
of  the  purpose  for  which  an  abstract  is  re- 
quired." (Judgment  affirmed.)  Kelly  t.  Doyle, 
12  Colo.  App.  38k  39,  54  Pac.  394. 

[3]  Objections  and  exceptions  to  the  admis- 
sion or  exclusion  of  testimony  must  appear  in 
the  abstract.  A  statement  thereof  in  the  as- 
signment of  errors  and  reference  to  the  bill 
of  exceptions  ara  insufficient  Mc.  &  Mc.  t. 
Fowler,  36  Colo.  202,  206,  85  Paa  421. 

The  abstract  "is  nottiing  more  than  an  index 
to  the  transcript."  It  "is  so  fatally  defective 
that  it  cannot  properly  be  called  an  abstract. 
*  *  *  ^e  abstract  in  this  case  is  so  radical- 
ly deficient  that  this  court,  consistent  with  good 
practice,  must  enforce  the  rule  and  make  the 
only  order  appropriate  in  the  premises  dismis- 
'sal  of  the  writ  of  error,  wiiich  is  accordingly 
done."  Pnrdy  v.  Geary,  45  Colo.  129,  100  Pac, 
426. 

"Where  the  court  is  unable  to  determine  from 
an  inspection  of  the  abstract  whether  any  error 
was  committed  by  the  trial  court,  the  practice 
does  not  require  it  to  look  elsewhere  for  the 
information."  Denver  M.  Co.  v.  M.  Pub.  Co.,  4 
Colo.  App.  146,  35  Pac.  192. 

The  same  rule  applies  where  the  abstract 
does  not  disclose  an  objection  made  and  ex- 
ception saved  to  the  alleged  erroneous  ruling. 

"We  are  not  obliged  to  search  through  the 
record  to  find  that  which  it  la  clearly  the  duty 
of  counsel  to  point  out  and  print  in  his  ab- 
stract." Thompson  v.  D.  D.  &  B.  Co.,  25  Colo. 
243,  248,  63  Pac.  607,  608. 

[4]  When  it  Is  impossible  to  obtain  from 
the  abstract  of  record  a  comprehensive  idea 
of  the  case,  the  conrt  may  decline  to  consider 
it  McFaddin  r.  Bice,  68  Colo.  173,  146  Pac. 
244. 

"As  neither  the  instructions  given  nor  those 
refused  appear  in  the  abstract,  they  will  not 
be  considered."  Knowlton  v.  K.-C.  M.  Co.,  60 
Colo.  51,  147  Pac.  330. 


which  cannot  be  considered  becanse  the  ab* 
stract  shows  no  objection  made  to  the  ruling  on 
which  the  assignments  are  based."  Colo.  O. 
D.  Co.  V.  S.  B.  M.  Co.  et  aL,  60  Colo.  412,  413, 
153  Pac.  765. 

It  will  thus  be  observed  tliat,  as  to  each  of 
the  alleged  errors  of  the  trial  court,  discussed 
in  the  briefs  of  counsel,  either  the  bill  of  ex- 
ceptions, the  abstract  of  record,  or  the  assign- 
ment of  errors  is  so  defective  as  to  preclude 
the  consideratioa  thereof  by  this  court.  This 
conclusion  we  announce  with  less  reluctance 
because  our  examination  of  the  bill  of  ex- 
ceptions convinces  us  ttiat  substantial  Justice 
was  done  by  the  Judgment  below. 

The  writ  is  according  dismissed,  and  the 
Judgment  affirmed. 


GABBIGUBS, 
cor. 


O.  Jn  and  SCOTT,  J.,  coof 


INTERSTATE       BUSINESS       EXCHANflE 
CORPORATION  v.  OITY  AND  COUN- 
TY OF  DENVER.    (No.  MOi.) 

(Supreme  Court  of  Colorado.    ,ApiU  S,  1920. 
Behearing  Denied  June  7,  1920.) 

1.  Municipal  eorporstions  (8s»ei  I— Enploymeat 
ageoQy  fumlsMog  teohiloally  trained  peraena 
not  subject  to  polloe  regulation. 

Employment  agencies  engaged  in  furnishing 
technically  trained  persons  to  employers  are 
not  subject  to  police  regulation,  as  are  those 
engaged  in  furnishing  common  labor. 

2.  Municipal  corperatient  «=a592(l)— May  !■• 
pose  tax  «pon  oeoupation  lloeasad  by  atafe. 

That  an  occupation  is  licensed  by  the  state 
does  not  prevent  a  city  from  imposing  a  tax 
upon  such  occupation  for  the  purpose  of  reve- 
nue. 

3.  Licenses  ®=»Si/2— City  of  Denver  may  In> 
pose  occupation  tax. 

Under  Denver  aty  Charter  1904, 1 137,  the 
dty  of  Denver  may  impose  an  occupation  tax. 

4.  Commerce  9=369— City  may  Impose  occu- 
pation tax  on  local  business  of  concern  en- 
gaged In  Interstate  oommeroe. 

If  a  corporation  engaged  in  furnishing  tech- 
nically trained  persons  to  employers  carries  on 
a  local  business,  together  ■with  its  IntMStat* 
business,  it  is  subject  to  an  occupation  tax  by 
a  dty  so  far  as  its  local  business  is  concerned. 

Error  to  District  Court,  City  and  County  ot 
Denver;  Julian  H.  Moore,  Judge. 

Action  by  the  Interstate  Bosinesa  SSzchange 
QorporaMtm  asnlust  the  City  and  County  ot 
Denver.  Judgment  tor  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

John  Hipp  and  George  H.  Marrs,  both  ot 
Denver,  for  plaintiff  in  error. 
James  A.  Marsh  and  Jacob  J.  Ldeberman, 


"Numerous    errors    are    assigned,   most   of  I  both  of  Denver,  for  defendant  in  error. 
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BAILET,  J.  This  action  was  bronght  to 
recover  f760.00  claimed  to  have  been  iUegally 
exacted  from  the  plaintiff  by  the  City  and 
County  of  Denver,  under  the  guise  of  a  li- 
eeaaae  fee  demanded  for  the  privilege  of  con- 
ducting its  business  therein.  Defendant' 
moved  to  strike  oat  certain  pcvtions  of  the 
complaint,  which  motion  was  in  part  granted. 
An  amended  complaint  was  then  filed,  to 
which  defendant  interposed  a  demurrer  on  the 
gronnd  that  it  did  not  state  a  cause  of  action. 
The  demurrer  was  sustained  and  plaintUT 
elected  to  stand  upon  its  complaint,  and  Judg- 
ment of  dismissal  was  entered.  That  Judg- 
ment is  now  here  for  review. 

The  quest!  (m  Involved  is  the  right  of  the 
city  to  collect  a  license  fee  from  defendant 
company  for  the  privilege  of  conducting  its 
business,  whldi  is  that  of  an  employment 
agent,  engaged  in  furnishing  technically 
trained  persons  to  employers  throughout  the 
city,  state  and  country.  It  is  contended  that 
the  city  has  no  such  power,  for  the  reason 
that  the  sum  fixed  was  excessive  as  a  police 
power  license,  and  also  because  of  the  pe- 
culiar character  of  the  bnsinera  itself,  whi<^ 
It  is  claimed  removed  it  from  the  class  of  em- 
ployment  agencies  furnishing  common  labor. 

[1]  In  view  of  the  decision  of  this  court  in 
Wilacm  V.  City  and  County  of  Denver,  report- 
ed in  178  Fac.  17,  it  la  clear  tiiat  employment 
agencies  of  the  class  here  involved  are  not 
subject  to  police  regulations  as  are  those  en- 
gaged in  furnishing  conunon  labor.  That  case, 
I)owever,  does  not  determine  that  the  City 
may  not  Impose  a  license  tax  up<»i  such  em- 
ployment agencies  for  the  purpose  of  revenue, 
nils  is  the  only  question  in  the  case. 

[2]  It  is  contended  that  the  agency  is  li- 
censed by  the  state  and  therefore  the  City  is 
without  power  to  compel  payment  of  another 
tax.  That  the  City  may  impoee  such  tax,  in 
spite  of  the  payment  of  a  state  license.  Is 
definitely  held  in  Provident  Loan  Society  v. 
City  and  County  of  Denver,  172  Pac.  10. 

The  City  bases  its  right  to  provide  for  the 
licensing  of  trades,  callings  and  occupations 
upon  section  137  of  the  Charter  of  1904,  whidi 
is  as  follows: 

"What  calHngs  shall  be  UcenBed,  the  license 
fee  to  be  exacted  in  respect  thereof  in  each 
case,  and  the  conditions  upon  which  the  li- 
cense shall  b^  iaiued,  shall,  except  as  otherwiae 
provided  by  tiie  charter,  be  prescribed  by  gen- 
eral ordinance." 

[1]  TlUit  the  city  may  impose  such  an  oc- 
ciQMition  tax  as.  is  provided  for  by  the  above 
section  Is  dear  from  the  decision  in  Denver 
City  Hallway  Co.  v.  Daiver,  21  Colo.  350, 
where  this  court,  at  page  356,  41  Pac.  826, 
829  ^  L.  B.  A.  608.  52  Am.  St  B^.  239), 
■aid: 

"Onr  eondnsion  is  that  the  legislature,  hav- 
ing in  express  terms  conferred  upon  the  city 
the  power  to  tax,  as  weU  as  to  license  and 
regulate,  tlMtt  the  enactment  of  the  ordinance 


under  consideration  was  a  legitimate  exercise 
of  that  power,  and  the  charge  for  license  there- 
in provided  may  be  enforced  as  a  valid  tax." 

In  discussing  the  rule  as  to  the  right  of  a 
municipality  to  impose  license  taxes.  It  Is  said 
in  17  B.  0.  L.  536: 

"As  it  is  elementary  that  every  license  tax  is 
imposed  for  raising  revenue,  or  as  a  p(^ce  reg- 
ulation, or  for  both  purposes,  it  is  a  matter 
of  indifference  whether  a  license  fee  is  exacted 
under  the  power  to  regnlate  or  the  power  to 
tax,  if  the  power  to  do  either  exists." 

[4]  It  is  also  contended  that  the  business 
of  the  employment  agency  is  interstate  in 
character,  and  that  a  tax  uiran  it  is  in  effect 
an  interference  with  interstate  commerce.  It 
is  admitted,  however,  that  some  of  the  busi- 
ness done  by  It  is  intrastate  and,  moreover, 
that  it  has  a  state  license.  Without  passing 
upon  the  question  whether  the  business  of 
furnishing  employes  to  persons  and  corpoi;a- 
tions  outside  the  state,  which  it  is  claimed  is 
the  main  purpose  of  the  agency  in  question,  it 
is  apparent  that  such  fact  does  not  neces- 
sarily bring  the  business  within  the  purview 
of  the  laws  relating  to  interstate  commerce, 
espedaliy  since  that  is  not  the  exclusive  busi- 
ness and  pnrpose  of  the  agency.  In  support 
of  this  proposition  we  qnote  the  following 
from  17  R.  O.  L.  486: 

"A  state  Btatnte  imposing  a  general  tax  on 
certain  kinds  of  business  or  occupations,  and 
requiring  a.  license  to  be  taken  out  before 
such  business  or  occupation  shall  be  engaged  in, 
must  be  construed  as  not  applying  to  such  busi- 
ness as  may  constitute  interstate  or  foreign 
commerce,  but  only  to  such  business  of  the 
kinds  specified  as  constitutes  local  or  state 
conmierce,  and  to  persons  engaged  or  intending 
to  engage  therein.  This  is  in  accordance  with 
the  principle  that  when  a  statute  is  open  to  two 
possible  interpretations,  the  court  will  adopt 
the  one  which  will  uphold  the  statute.  Accord- 
ingly if  a  corporation  combines  and  carries  on 
a  local  and  state  business,  together  with  its  in- 
terstate business,  it  is  subject  to  state  taxation 
and  regnlation  so  far  as  its  local  and  state 
business  is  involved;  and  a  statute  is  valid 
when  applied  to  the  local  or  state  business  of 
a  corporation  engaged  in  both  state  and  inter- 
state budness  or  commerce,  so  long  as  it  has 
a  uniform  operation  throughout  the  state  as  to 
such  business,  and  is  not  shown  to  be  prohibi- 
tory or  destructive  thereof." 

Applying  tills  rule  to  the  question  before 
ns,  it  appears  that  the  City  has  the  right  at 
least  to  license  the  local  business  of  the  agen- 
cy, regardless  of  the  fact  that  the  company 
does  interstate  business  also. 

Both  upon  principle  and  authority  tlie  li- 
cense in  question  should  be  upheld  as  an  ex-' 
erclse  of  the  power  to  tax  for  the  purpose  of 
revenue.  The  Judgment  of  the  trial  court  is 
therefore  affirmed. 

Judgment  affirmed. 

OARBIGlJES,  C.  J.,  and  ALLEN,  J.,  con- 
cur. 
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DARIUS  V.  AP08T0L0S.     (No.  9437.) 

(Supreme  Conrt  of  Colorado.     Dec.  1,  1919. 
On  Rehearins,  Jiuw  7,  1920.) 

1.  Civil  lights  «=92— Statute  for  equal  enjoy- 
ment of  places  of  puiillo  aocomfflodation 
striotly  oenstnied-. 

Rev.  St  1908,  ft  009,  610,  providing  that 
all  persona  shall  be  entitled  to  the  equal  en- 
joyment of  places  of  public  accommodation,  is 
'  a  penal  statute,  and  must  be  stricUy  construed. 

2.  Statutes  $=9l94— EJusdem  generis  not  ap- 
plieaMo  where  speelflo  words  slgeify  subjects 
greatly  dlffereat. 

The  doctrine  of  ejusdem  generis  does  not 
apply  where  specific  words  signify  subjects 
greatly  different  from  one  another,  and  is  not 
applicable  to  a  statute  relating  to  different  kinds 
of  business  where  the  kinds  of  business  enu- 
merated bear  no  common  analogy  to  one  an- 
other, except  that  they  are  all  for  pecuniary 
•  profit 

°  3.  CIvIt   rights   «=38  —  Bootblacking   stand   "a 
place  of  public  aooommodatlon"  undec  statute 
providing  for  equal  enjoyment. 
A  bootblacking  stand  is  a  "place  of  public 

accommodation"   within   the   meaning  of  Rev. 

8t   1908,   i   609,   providing   that  all   persons 

shall  be   entitled-  to  the  equal  enjoyment  «f 

places  of  public  accommodation. 
[Ed.  Note.~For  other  definitions,  see  Words 

and  Phrases,  First  and  Second  Series,  Place  of 

Public  Accommodation.] 

4.  Civil  rights  ®=>8— No  dlstlnotlon  between 
barber  shops  and  bootblaoklng  stands  by  rea- 
son of  statutory  regulation  of  latter. 

No  such  a  distinction  exists  between  barber 
[;hops  and  bootblacking  stands  as  to  clearly 
imply  the  exclusion  of  the  latter  from  the  op- 
eration of  Rev.  St  1908,  SS  609,  610,  provid- 
ing that  all  persons  shall  be  entitled  to  equal 
enjoyment  of  places  of  public  accommodation, 
etc.,  froin  the  fact  that  barber  shops  arc  im- 
pressed with  a  public  character  by  reason  of 
their  statutory  regulation  (Laws  1909,  p.  294) ; 
the  latter  statute  not  beiqg  enacted  until  14 
years  after  the  former. 

5.  CIvH  rights  <8=>8  —  Bootblacking  eetablhh- 
'  Meat  Is  "place  of  puMle  aceonmodatlou"  not- 
withstanding later  statute. 

There  is  no  such  relation  between  Laws 
1917,  p.  164,  t  3,  prohibiting  advertisement 
of  discrimination,  and  Rev.  St  1908,  {§  609, 
610,  providing  that  all  persons  shall  be  enti- 
tied  to  equal  enjoyment  of  places  of  public 
accommodation,  as  would  give  to  the  definition 
ih  tiie  former  of  "all  other  places  of  public  ac- 
commodation" even  the  doubtful  force  of  later 
legislative  interpretation,  and  such  definition 
does  not  exclude  a  bootblacking  establishment 
from  operation  of  the  act  of  1895. 

6.  Statutes  <3=>I88— Words  and  phrases  pre- 
sumed to  be  used 'in  usual  sense. 

The  legal  presumption  is  that  words  and 
phrases  in  statutes  are  used  in  their  usual 
sense,  unless  the  intent  clearly  appears  to  use 
them  i;i  a  more  restricted  or  different  sense. 


On  Rehearing. 

7.  Civil   rights   «s>2  — Statute   providing   for 
equal  enjoyment  of  pnbllo  places  oonatltn- 
tlonal. 
Rev.  St  1908,  t  609,  providing  that  all  per- 
sons shall  be  entitled  to  the  equal  enjoyment 
of  places  of,  public  accommodation,  is  not  un- 
constitutional as  applied  to  the  business  of  boot- 
blacking. 

Teller,  Scott  and  Bailey,  JJ.,  diasenting. 

En  Banc. 

Error  to  Bl  Paso  County  Coatt;  W.  P. 
Kinney,  Judge. 

Action  by  tV.  L.  Darius  against  Peter  Apoe- 
tolos.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

E.  P.  Blakemore,  of  Denver,  tax  plaintiff  In 
error. 

6.  W.  Musaer,  of  Denver,  and  W,.  D.  Lom- 
bard and  C.  B.  Horn,  both  of  (Colorado 
Springs,  for  defendant  in  error. 

BURKB,  J.  Section  1,  c  61,  Laws  of  1885, 
p.  1B9  (section  609,  Revised  Statutes  1908), 
provides  that  "all  pereons"  shall  be  entitled 
to  the  equal  enjoyment — 

"of  the  accommodations,  advantages,  facilities 
and  privileges  of  inns,  restaurants,  eaJting  hous- 
es, barber  shops,  public  conveyances  on  land  or 
water,  theaters,  and  all  other  places  of  puUk; 
accommodation  and  amusement,"  etc. 

Section  2  of  the  same  act  (Rev.  St  1908,  | 
610)  that  any  person  violating  the  proTisIons 
of  the  foregoing— 

"shall  for  every  such  offense  forfeit  and  pay 
a  sum  of  not  less  than  fifty  (50)  dollars  nor 
more  than  five  hundred  (500)  dollars  to  the 
person  aggrieved  thereby,  to  be  recovered  in 
any  court  of  competent  jurisdiction,  •  •  • 
and  shall  also  for  every  such  offense  be  deemed 
guilty  of  a  misdemeanor." 

Plaintiff  In  error  brought  this  action  against 
defendant  in  error  under  the  foregoing  act 
The  complaint  alleges  that  the  defendant  conr 
ducted  a  hootUacking  establishment  in  the 
city  of  Colorado  Springs,  service  In  which  was 
refused  plaintiff  because  he  w^  a  colored 
man.  T^e  prayer  is  for  damages  in  the  sum 
of  $500.  A  general  demurrer  to  this  com- 
plaint was  sustained  by  the  trial,  court,  ca  the 
ground  that  defendant's  business  was  not 
covered  by  the  language  of  section  1,  supra. 
The  cause  is  now  before  us  on  error,  and  this 
is  the  sole  question  for  our  consideration. 

ri]  Considering  the  penal  character  of  thla 
statute,  the  rule  of  strict  construction  must 
be  applied.  Brown  v.  J.  H.  Bell  Co.,  146 
Iowa,  89,  128  N.  W.  231,  124  N.  W.  901,  27  U 
R.  A.  (N.  S.)  407,  Ann.  Cas.  1912B,  8S2. 

Finding,  as  we  do,  that  the  Judgment  of  the 
trial  court  must  be  reversed,  each  of  tiie  three 
principal  contentions  made  by  counsel  for  de- 


A=9For  other  cases  se«  same  topic  and  KBY.-NUMfifiUl  In  all  Ker'Nombered  DlgesU  and  ludexsi 
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f^dant  win  be  (ItaRiiissed.    Tb»7.  are  as  fol-< 
lows: 

First  Oniat  the  doctrine  of  ethisdem  generis 
la'  applicable,  and  hence  the  phrase  "all  otb6r 
places  of  imbllc  accommodation"  should  be 
read  "all  other  similar  places  of  imblic  aecom> 
raodatlon";  that  defeadanfa  place  of  hnsi- 
neas  does  not  fall  witMn  the  same  general 
da4S8  as  those  enumerated;  and  that  the  .iden- 
tical question  has  beoi  so  detMed.  in  Bnrks  t; 
Boaso.  180  N.  X.  341,  73  N.  B,  58, 105  Am.  St. 
Rep.  762. 

-  We  have  heretofore  stated  the  general  ap^ 
plication  and  limitation  of  this  rule  of  con- 
stracticHi  as  follows: 

"The  familiar  general  rule,  which  is  en- 
forced in  this  jurisdiction,  is  that  where  words 
of  general  import  follow  specific  designatioos 
the 'application  of  the  general  language  is  con- 
trolled by  the  specific.  Onils  is  but  a  rule  of 
construction,  and  is  not  allowed  to  defeat  the 
plain  legidatiTe  wUl;  ;  yet,  where  tiie  legisla- 
tive intent  is  doiib^ul,  resort  to  rules  of  con- 
struction is  proper."  Gibson  v.  People,  44 
Colo.  600-605,  99  Pac.  333,  335. 

The  decision  in  the  New  Tork  case  was  as 
asserted  by  defendant^  but  we  ate  of  the  opin- 
ion that  It  is  based  upon  false  reasoning. 
That  court  says  (ISO  N.  Y.  S44,  78  N.  SI  CW, 
106  Am.  St.  B^.  782): 

"A  bootblacking  stand  may  be  said  to  be  a 
place  of  pultlic  accommodation,  like  Che  store 
of  a  dry  goods  merchant,  a  grocer,  or  the  pro- 
verbial 'butcher,  baker  and  candlestick  mak- 
er.'" 

This,  we  think,  is  incorrect  The  principal 
hnslness  of  such  establishments  is  the  sale  of 
merchandise,  whereas  the  principal  business 
of  barber  shops  and  bootblacklDg  stands  is 
the  furnishing  of  personal  service.  They  do" 
not,  therefore,  belong  in  the  same  general 
class.  Furthermore,  while  the  New  York 
court  points  out  that  "bathhouses  and  barber 
shops  are  not  in  the  same  class  with  hotels 
and  public  conveyances,"  the  bearing  of  this 
distinction  on  the  question  at  issue,  and  the 
rule  of  law  therefore  necessarily  applicable 
seems  to  have  been  overlooked  by  It.  This  de- 
termination of  the  diversity  of  character  in 
the  kinds  of  business  specifically  enumerated, 
removes  the  case  from  the  application  of  the 
doctrine  of  ejusdem  generis. 

[2,  3]  Where  the  kinds  of  business  enumer- 
ated bear  no  common  analogy  to  each  other 
fSxcept  that  they  are  all  for  pecuniary  profit, 
the  rule  is  not  applicable.  Brown  v.  Corbln, 
40  Minn.  508,  42  N.  W.  481.  The  rule  does 
not  apply  where  the  specific  words  signify 
BObjects  greatly  different  from  one  another. 
McReynoldS  Y.  People,  230  HI.  623,  82  N.  B. 
945-948.  A  bootblacking  stand  Is  a  "place  of 
public  accommodation."  It  Is  of  the  same 
gener^  class  as  "barber  shops,"  in  that  the 
busineBS  of  each  consists  principally  In  fur- 
nishing personal  service  and  the  two  are  quite 
generally  operated-  In  conjonctlon,.  but  it  i& 


not  of  the  sanie  gf fteral  (flasa  a>  '^mUlc  oouh 
veyances  on  land  orwater,'.'  or  "theaters"; 
hence  in  tiie  instant  caae.tha  doctrine  of  edos- 
dem  feneti^  fai  not  applicable.  - 
.  (4]  Second.  That  such,  a  distinction  exists, 
between  barber  shops  and  bootblacking  stands, 
as  to  clearly  imply  the  exclusl<Mi  of  the  latter 
from,  the  qperatioQ  ot  the  a<:t  of  1885,  wliich 
distinction,  it  is  said,  arises  from  the  fact  ti^t, 
barber  shops  are  impressed  with  a  public 
character  by  .Reason  of  their  statutory  regJiila- 
tion.  Laws  of  1909,  p.  294.  In  view  of  tlie 
fact  that  sufih  stattites  were  npt  eijacted  until 
14  "years  after  the  section  Hn  question  here, 
Uie  contention  Is  without  merit.  • 

[6]  Third.  That  defendanfis  business  must 
be  excluded  from  the  phrase  "all  other  places 
of  public  accommodation"  because  It  is  omit- 
ted froih  the  definition  of  that  phrase'as  con- 
tained in  section  3,  c.  55,  Lav^S  pf  1917,  p.  163. 
There  is  no  such  relation-  between  tbe  two 
acts  as  would  give  to  the  definition  even  the 
doubtful  force  of  later  legislative  lnteri)i'eta- 
tlon.  The  foroner  prohibits  certain  discrimina- 
tion. The  later  prohibits  only  the  advertise- 
ment of  certain  discrimination.  The  former 
provides  that  "all  persons"  shall  be  entitled  to 
the  privileges  of  the  establishments  mention- 
ed ;  the  latter  that  no  person  shall  be  publicly 
proclaimed  as  excluded  because  of  "race,  sect, 
creed,  denomination  or  nationality."  More- 
over, tbe  definition  of  the  phrase  in  the  act  of 
1917  is  by  its  express  terms  limited  to  that 
act.  The  later  act  neither  repeals,  amends, 
nor  refers  to  the  former ;  and  there  is  noth- 
ing to  suggest  that  the  Legislaturie  had  the 
one  in  mind  when  the  other  was  passed.  The 
same  process  of  reasoning  which  would  exr 
elude  bootblacking  stands  from  the  definition 
"all  other  places  of  public  accommodation," 
as  used  In  the  act  of  1895,  would  also  exclude 
bathhouses;  but,  if  the  definition  of  "places 
of  public  acc(»amodatIon"  found  In  the  act  of 
1917  Is  to  be  applied  to  the  phrase  as  used  in 
ttie  act  of  1895,  then  "bathhouses,"  which  are 
specifically  mentioned  In  the  later  act,  must 
be  read  Into  the  former.  Hence  this  coiiiten' 
tlon  is  without  merit 

-  [6)  Moreover,  the  legal  presumptioD.  ia  that 
words  and  phrases  in  the  statute  are  used  in 
their  usual  sense  unless  the  intent  clearly  ap- 
pears to  use  them  in  a  more  restricted  or  dif* 
ferent  sensa  Westerlund  v.  Black  Bear  Min> 
Ing  Co.,  203  Fed.  599-606,  121  O.  C.  A.  627. 
No  such  intent  can  here  be  made  to  appear, 
except  by  the  appUcatlon  of  that  rule  of  .ccm* 
struotioa  which  we  have  above  dUninated. 
The  phrase  here  iq  question  "all  other  places 
of  public  accommodation,"  given  Its  commouT 
ly  accepted  meaning,  includes  bootblacking 
standsi  To  hold'  otherwise  would,  be  to  con- 
strue that  phrase  out  of  the  statute;  it  hieing 
Impossible  to  interpret  it  as  meaning  "all  oth- 
er similar  i^ces  of  public  accommodation" 
for  the  reason  thati  "barber  shops"  and  "pub- 
lie  ttonveyanoea.  on  land.  «md.  water"  are  so 
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dissimilar  that  no  place  of  public  acoommoda- 
tlon  can  be  similar  to  botli. 

Tbe  judgment  Is  accordingly  reversed,  and 
the  cause  remanded  for  further  proceedings 
Id  conformity  with  the  views  herein  ex- 
pressed. 

BAII^T,  TBJLIiEE,  and  SOOTT,  JJ.,  dis- 
sent 

TELLER,  J.  (dissenting).  Tbe  majority 
opinlcm  declines  to  follow  Burks  \.  Bosso,  180 
N.  X.  841,  78  N.  B.  68,  105  Am,  St  Rep.  702, 
because  of  an  alleged  defect  In  the  reasoning, 
In  that  the  court  applied  the  rule  of  ejusdem 
generis  to  an  enumeration  of  places  of  busi- 
ness of  diverse  character.  That  rule  of  con- 
struction Is  said  to  be  eliminated,  but  It  seems 
to  me  that  It  Is  the  basis  of  the  conclusion 
announced.  It  Is  pointed  out  that  barber 
shops  and  bootblacklug  stands  have  a  com- 
mon feature,  in  that  both  are  devoted  to  the 
rendering  of  personal  service.  Hence  It  Is 
concluded  that  the  specifying  of  barber  shops 
justified  the  court  In  construing  bootblacklng 
stands  as  coming  within  the  meaning  of  the 
general  words  "places  of  public  accommoda- 
tion." 

I  submit  that  this  is  an  application  of  the 
supposedly  eliminated  rule  of  ejusdem  ge- 
neris. But  the  rule  is  In  fact  applicable,  and 
was  properly  applied  In  the  New  York  case. 

Classification  of  places  of  business  does  not 
depend  upon  their  being  similar  In  all  re- 
spects. A  single  characteristic  In  each  one 
may  be  sufllclent  to  put  them  in  one  class. 
This  Is  recognized  in  the  opinion;  the  char- 
acteristic being  the  rendering  of  personal 
services.  In  this  case  tbe  places  of  business 
mentioned  are,  in  their  nature  or  by  long 
usage,  subject  to  regulation  and  supervision 
in  the  interest  of  the  pubHc  health,  safety,  or 
general  vrdfare.  This  common  charactw- 
istlc — L  e.,  subjection  to  public  c<mtrol — ^makes 
them  all  of  one  dass.  As  this  is  the  only  clas- 
sification of  which  the  places  of  business  are 
apparently  capable,  it  follows  that  the  geu' 
eral  words  should  be  held  to  apply  only  to 
places  ot  that  class.  This  is  strictly  in  ac- 
cord with  sound  reason. 

No  reason  is  advanced  to  show  that  the 
public  has  any  concern  in  the  management  of 
a  business  which  in  no  way  affects  the  public 
health,  safety,  or  morals.  Why  should  a  boot- 
blacking  stand,  any  more  than  a  news  stand, 
be  subject  to  this  regulation? 

The  rule  that  a  penal  act  is  to  be  strictly 
4M>nstmed  is  admitted,  but  not  applied.  The 
defendant's  place  of  business  is  brought  with- 
in the  statute,  and  his  act  made  a  misdemean- 
or, when  the  intent  of  the  Legislature  to  in- 
clude such  business  is  by  no  means  deai*. 

Although  the  members  of  the  New  Toric 
Court  ot  Appeals,  after  careful  consideration, 
were  of  the  opinion  that  their  statute,  practi- 
cally Identical  with  ours,  did  not  include  boot- 


blacking  stands,  this  dOBBttdmt  18  preanmed 
to  know  that  our  statute  Includes  his  bustneM, 
and  he  is  to  pay  the  plaintiff  not  less  than 
960  and  possibly  $600,  and  be  subject  alao  to 
a  possible  term  In  the  penitentiary.  Why? 
Because  he  did  not  draw  the  propM'  inference 
from  general  words  following  qtedal  terms. 
Otherwise  stated,  a  poiitentlary  offenae  is  im- 
pnted  to  him  by  implication,  a  thing  whidi 
has  many  times  been  denounced. 

"Penal  statutes  can  never  be  extended  by 
mere  implication  to  either  persons  or  things  not 
expressly  brought  within  their  terms.  •  •  • 
It  ia  a  principle  in  the  constmction  of  statntes 
that  the  Legislature  does  not  intend  the  inflic- 
tion of  punishment,  or  to  interfere  with  the 
liberty  or  rights  of  the  dtizen,  •  •  •  by 
doubtlol  language,  bat  will  in  such  cases  ex- 
press itself  dearly,  and  intends  no  more  tlian 
it  so  expresses."  Sutherland  on  Statutory  Con- 
struction, I  850. 

The  text  la  supported  by  numerous  autboiv 
itles. 

This  is  a  case  eminently  fitted  for  the  ai>- 
pli  cation  of  the  rule,  said  to  be  coeval  with 
munidpal  law: 

That  "purely  statutory  oifensea  shall  not  be 
established  by  implication,  and  that  acta  other- 
wise innocent  and  lawfol,  do  not  become  crimes, 
unless  there  is  a  clear  and  positive  expression 
of  the  legislative  intent  to  make  them  crim- 
hial."  People  v.  Phyfe,  136  N.  X.  654,  32  N. 
E.  978,  19  L.  R.  A.  141. 

In  Rex  V.  Bond,  1  B.  &  Aid.  390,  it  is  said: 

"It  would  be  extremely  wrong  that  a  man 
should,  by  a  long  train  of  condusiona,  b«  rea- 
soned into  a  penalty  when  the  express  words  of 
the  act  of  parUament  do  not  authorise  it." 

The  rule  is  also  that  "if  the  words  are 
equally  capable  of  a  construction  that  would, 
and  one  that  would  not,  infilot  a  penalty,"  the 
latter  construction  should  be  adopted.  Suth- 
erland on  Statutory  Construction,  g  352. 

Here  by  a  process  of  reasoning  the  defend* 
ant  In  error  Is  held  to  have  committed  an  of- 
fense. No  intent  to  Include .  bootblacklng 
stands  is  expressed  In  the  law,  nor  is  it  even 
fairly  implied.  The  decision  violates  rules  of 
law  which  have  l>een  developed  through  cen- 
turies for  tbe  protection  of  the  rights  and 
liberty  of  the  people.  The  judgment  of  the 
trial  court  was  right  and  ought  to  l>e  a£9rmed. 

I  am  authorized  to  state  that  Mr.  Justice 
SCOTT  concurs  in  the  views  above  expressed. 

On  Rehearing. 
BURKB^  J.  [7]  It  is  now  straiuously  cod> 
tended  that  section  609,  R.  8.  1908,  as  we  have 
herein  construed  it  is  unconstitutionaL  If 
such  constmctioB  makes  the  act  uncoostlto- 
tional  as  applied  to  the  business  of  defend* 
ant  in  error,  it  is,  for  the  same  reason.  un> 
constitutional  as  to  barber  shops.  The  con* 
trary  has  been  held,  and  we  think  correctly. 
Messenger  v.  State,  26  Neb.  674,  41  N.  W.  638. 
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The  subject  Is  one  for  the  exerdse  of  legisU- 
tlve,  not  Jndicial,  discretion.  The  former 
opinion  Is  Bdhored  to. 

SCOTT,  TELUBR,  and  BAILEY,  JJ,  dfa- 
sent 


MOUNTAIN  STATES  TELEPHONE  &  TEL- 
EGRAPH CO.  V.  PEOPLE  ex  rel. 
WILSON.    (No.  8328.) 

(Supreme  Court  of  Colorado.    March  2,  1920. 
On  Motion  for  Rehearing,  June  7,  192().) 

1.  Pleading  «=s>2l4(2)— Demnrrer  admits  facta 
Material  and  well  pleaded. 

Material  facta  in  the  answer  well  pleaded 
were  admitted  by  demurrer. 

2.  Telegraphs  and  telephones  i£=>IO(  16)— Ous- 
ter salt  held  premature. 

Where  a  telephone  company  is  in  the  streets 
of  a  dty  by  permission  of  the  city  authorities, 
and  the  city  is  accepting  benefits  from  it 
through  the  gratuitous  rendition  of  service,  etc., 
the  company  is  not  a  trespasser,  and  an  action 
in  quo  warranto  against  it  by  a  private  citizen 
and  taxpayer  of  the  dty  to  oust  it  from  its.  use 
of  the  streets  is  premature,  and  should  be  dis- 
missed without  prejudice. 

8.  Courts  «S9I02(I)  —  CoBOurrenoe  of  three 
Judges  of  Supreme  Court  necessary  for  de- 
partMont  deoislon. 
Under  Const  art.  6,  If  6,  8,  whatever  the 
Bomber  of  departments  of  the  Supreme  Court, 
or  the  number  of  judges  constituting  a  depart- 
ment, there  must  be  a  concurrence  of  at  least 
three  judges  for  department  decision. 

4.  Courts  «=3 1 01— Majority  of  membert  of  Su- 
preme Court  constitute  "oourt  en  banc,"  and 
majority  may  decide;  "quorum." 

Under  Const,  art.  6,  |§  5.  8,  Rev.  St.  1808, 
f  1412,  a  majority  of  the  members  of  the  Su- 
preme Court  conEtitute  the  court  en  banc,  and 
a  majority  of  the  court  as  thus  constituted  may 
decide  a  case,  three  judges  at  least  concurring; 
a  "quorum,"  as  used  in  the  statute,  meaning  a 
majority  of  the  entire  body. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quorum.] 

Scott  and  Teller,  JJ.,  dissenting  in  part 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;   John  H.  Denlson,  Judge. 

Action  of  quo  warranto  by  the  People  of 
tbe  State  of  Colorado,  by  and  on  the  relation 
of  O.  Clinton  Wilson,  a  resident,  freeholder, 
and  elector  of  the  city  and  county  of  Denver, 
against  the  Mountain  States  Telephone  & 
Telegraph  Company.  To  review  judgment 
for  plalntUI,  defendant  brings  error.  Judg- 
ment reversed,  and  cause  remanded,  with  di- 
rections to  dismiss  the  proceeding. 


Milton  Smith,  Charlee  R.  Brock,  and  W. 
H.  Ferguson,  all  of  Denver  (Elmer  Jj.  Brock, 
Joseph  Sampson,  and  Plowd  F.  Walpole,  all 
of  Denver,  of  counsel),  for  plaintiff  In  error. 

John  A.  Rush  and  William  E.  Foley,  Dist 
Attys.,  and  Wayne  C.  Williams,  all  of  Denver 
(Omar  B.  Garwood,  of  Denver,  of  counsel^, 
for  defendant  in  error. 

BAII/BT,  3.  The  action  Is  In  quo  warran- 
to, brought  by  the  People  on  relation  of  O. 
Cninton  Wilson  acting  In  a  purely  private 
capacity,  having  admittedly  no  Interest  other 
than  sudi  as  is  common  to  oil  taxpayers  in 
tbe  community,  to  oust  the  defendant  from 
an  alleged  exclusive  franchise  right  or  priv- 
ilege to  occupy  the  streets  and  alleys  of  the 
Olty  and  County  of  Denver  for  the  purpose 
of  giving  telei^one  service.  The  complaint 
was  amended  by  striking  out  the  word  "ex- 
clusive" before  the  words  "public  franditee 
right  or  privilege." 

A  demurrer  to  tbe  amended  complaint  was 
Interposed  upon  two  grounds: 

(1)  That  the  relator  shows  no  right  what- 
ever to  maintain  the  action ;  and 

(2)  That  the  complaint  as  amended  does 
not  state  farrts  sufficient  to  constitute  a  cause 
of  action. 

This  demurrer  was  overruled,  and  the  de- 
fendant answered. 

To  the  answer  the  relator  filed  replication, 
tbe  first  paragraph  of  which  contained  a 
general  demurrer.  The  case  was  beard  upon 
sndi  demurrer.  The  defendant  sought  to 
have  the  demurrer  carried  back  to  the  com- 
plaint as  amended,  but  the  court  denied 
that  request,  and  sustained  tl^e  demurrer  to 
the  answer.  Thereupon  the  defendant  elect- 
ed to  stand  by  its  pleadings  and  cause  as 
made,  and  final  judgment,  not  of  ouster 
from  the  exercise  of  an  exclusive  privilege, 
but  an  absolute  and  unconditional  ouster 
from  the  streets  of  the  City  was  entered. 
On  this  record  the  defendant  brings  the  case 
here  for  review.  It  will  be  observed,  there- 
fore, that  the  Issues  involved,  to  which  the 
assignments  of  error  are  directed,  are  of  law 
only. 

The  answer  sets  forth  in  addition  to  many 
other  claims  and  defenses,  certain  specific 
matters,  which  tend  to  establish  that  the 
complaint  falls  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  that  question 
having  been  raised,  in  the  first  Instance,  by 
demurrer  to  the  complaint  Upon  such  de- 
murrer it  was  argued  that  the  right  to  main- 
tain this  acHon  In  any  event,  did  not  and 
could  not  exist  until  tbe  duly  constituted 
City  authorities  had  taken  appropriate  ac- 
tion to  terminate  and  revoke  the  license  to 
tbe  defendant  to  be  in  its  streets  and  alleys 
the  existence  of  which  license  the  complaint 
admits. 
[1]  The  facts  thus  stated  In  the  ansMier, 
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the  trntb  of  fiioae  'wbldi  are  material  and 
well  pleaded  being  admitted  by  the  demui'rer, 
are  in  substance:  That  since  1879  the  de- 
fendant, and  its  predecessors  in  Interest, 
have  occupied  the  streets  and  alleys  of  the 
City  of  Denver,  with  its  telephone  lines  and 
equipment,  under  the  formal  written  permis- 
sion, and  by  and  with  the  consent  of  the 
duly  constituted  official  authorities  thereof, 
subject  always  to  reasonable  police  control 
and  proper-  general  regulation.  That  under 
such  license  the  defendant  company,  and  its 
predecessors  in  interest,- constructed  its  plant 
within  the  city  limits,  at  a  cost  of  approx- 
imately four  millions  of  dollars,  that  such 
plant  is  a  vital  and  integral  part  and  parcel 
of  an  interstate  system,  extending  into  and 
throughout  the  States  of  Ooloradp,  New  Mex- 
ico, Idaho,  Utah,  Texas,  Wyoming  and  Ari- 
zona, constructed  at  a  cost  of  approximately 
thirty-six  millions  of  dollars,  and  of  that 
value,  which,  if  this  company  is  compelled  to 
abandon  its  Denver  connections,  would  not 
only  be  greatly  damaged  and  impaired,  but 
practically  destroyed-  That  Just  presently 
before'  the  commencement  of  this  action  the 
defendant  had  expended  over  a  million  dol- 
lars In  placing  underground  within  the  dty 
certain  of  its  lines,  under  the  supervisioii, 
upon  the  authority  and  by  order  of  the  dty 
officials.  That  as  a  consideration  for  such  li- 
cense to  so  use  its  streets  and  alleys,  the  city 
had  demanded,  and  at  all  times  had  received, 
for  its  public  business  and  for  the  use  of  cer- 
tain of  its  officers,  partially  free  telephone 
service.  That  the  city  had  permission,  at  all 
times  and  without  charge,  to  string  and  op-' 
erate  its  fire  alarm  and  police  wires  upon 
the  poles  of  the  defendant,  so  erected  In  the 
City,  lias  done  so  and  still  continues  to  do  so. 
Tliat  there  never  has  been  an  attempt  in 
any  way,  or  at  all,  by  the  duly  constituted 
authorities,  or  by  any  one  whomsoever,  to 
annul,  terminate,  set  aside,  alter,  withdraw 
or  revoke  such  license,  and  that  the  same  is 
now  and  at  the  time  of  the  commencement  of 
this  suit  was,  and  still  continues  to  be  In 
full  force  and  effect,  and  is  so  recognized, 
acknowledged,  acquiesced  in  and  acted  upon 
by  the  municipality,  which  is  now  receiving 
and  accepting  from  the  defendant  tele- 
phonic service.  That  from  time  to  time  im- 
provements upon,  additions  to  and  extensions 
of  the  plant  of  the  defendant  have  been  made 
with  the  consent  and  approval  of  the  city, 
under  its  general  regulation  and  police  in- 
Bi)ection.  That  the  major  portion  of  such 
Improvements,  additions  and  extensions,  so 
as  aforesaid  made,  have  been  so  made  with- 
in the  twelve  years  next  preceding  the  com- 
mencement of  this  action. 

It  is  thus  shown  that  the  defendant  had  a 
license  from  the  city  to  construct  a  telephone 
plant,  which  has  been  constructed.  Is  being 
operated  and  public  service  being  given. 
■In  view  of  the  fact  that  there  has  been 


expended.  In  the  cmistraction,  additions 
and  extensions  of  the  plant  a  vast  sum  of 
money,  that  the  City  has  consented  to  such 
construction,  additions  and  extensions,  has 
permitted  the  operation  of  such  plant,  has 
accepted  and  still  is  accepting  valuable  con- 
siderations for  extending  such  privileges,  is 
still  receiving  service' therefrom,  and  has 
taken  no  step  to  revoke  the  license  under 
which  the  company  operates,  it  would  be  il- 
logical and  unreasonable  to  hold  that  a  pri- 
vate individual,  with  no  Interest  other  than 
such  as  is  common  to  every  taxpayer  in  the 
municipality,  could,  under  such  circumstanc- 
es, maintain  an  action  of  absolute  ouster 
against  it.  This  becomes  the  more  apparent 
when  it  is  considered  that  the  municipality, 
through  its  legislative  authorities,  has  power 
to  revoke  licenses,  and  that  a  like  power  is 
vested  In  the  people,  as  a  whole,  tlirough  the 
initiative  to  bring  before  the  electorate  ordi- 
nances revoking  licenses,  with  full  authority 
in  the  voters  to  give  expression  through  tlie 
ballot  to  their  will  on  the  subject 

By  these  acts  of  regulation,  supervisioii 
and  control  through  its  proper  officials  the 
City  and  County  of  Denver  has  and  does 
recognize  the  right  of  defendant  to  continue 
in  its  streets  and  In  effect  requires  and  de- 
mands such  continuance. 

[2]  Under  the  allegations  of  the  answer, 
and  there  Is  no  dispute  as  to  the  facts,  it 
seems  clear  that  the  telephone  company,  be- 
ing In  the  streets  by  permission  of  those 
having  power  to  extend  such  privilege,  is  not 
a  trespasser,  and  that  no  action  in  quo  war- 
ranto could,  under  such  conditions,  be  main- 
tained. 'Without  regard  to  the  duration  or 
extent  of  the  right  of  the  telephone  company 
to  occupy  the  streets  and  alleys  of  Denver, 
which  we  neither  consider  nor  determine,  up- 
on authority  It  Is  plain  that  it  has  such  right, 
so  long  as  the  City,  in  the  exercise  of  juris- 
diction, accepts  service  from  It,  fails  to  re- 
voke or  attempt  to  revoke  its  right  to  be  in 
its  streete,  and  assumes  generally  to  regulate 
and  control  its  course  of  conduct 

In  support  of  this  proposition  we  direct  at- 
tention to  Section  1315  of  Volume  3,  6th  edi- 
tion of  Dillon  on  Municipal  Oorporations, 
where  that  learned  author  said: 

"If  the  City  continnes  to  accept  a  service 
of  water  or  light  from  the  company,  and  regu- 
lates the  rates  therefor,  tMs  gives  implied  con- 
sent to  the  continued  possession  of  the  streets 
and  operation  of  the  works  until  sach  time  as 
the  City  shall,  by  reasonable  notice,  see  fit  to 
determine  the  corporation's  tenure  of  the  privi- 
leges." 

East  Tennessee  Telephone  Co.  v.  Board  of 
^uncllmen,  141  Ky.  588,  133  S.  W.  564,  "to 
a  case  in  which  the  Kentucky  Court  of  Ap- 
peals expressly  ruled  that,  although  the  com- 
pany's right  to  l>e  In  the  streets  could  be  tei^ 
mlnated,  that  the  right,  nevertheless,  contin- 
ues until  duly  withdrawn.    At  page  681  of 
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tbat  opinion.  In  141  Ky.  (133  S.  W.  S60),  tbe 
Court  saJd: 

"The  coancil  has  not  as  yet  reToked  tbe  per- 
mission and  until  it  is  revoked,  the  grantee  is 
rightfully  in  possession." 

The  principle  of  these  antboritlea  was  rec- 
ognized by  this  Oourt  in  Denver  Tramway 
Co.  V.  Londoner,  20  Colo.  150,  37  Pac.  723, 
and  also  in  Board  of  Public  Works  t.  D«i- 
ver  Telephone  Company,  28  Colo.  401,  65 
Pac.  35.  The  answer  diacloses  that  the  Oity 
has  acc^ted  and  continues  to  accept  serv- 
ice from  tbe  company,  and  has  regulated  its 
affairs  in  such  a  way  as  to  bring  the  case 
definitely  within  tbe  rule  laid  down  by  Dil- 
lon, supra,  particularly  since  its  right  to  be 
In  the  streets,  as  appears  from  such  answer, 
has  never  been  revoked.  It  is  clear,  there- 
fore, that  when  this  suit  was  brought  no 
cause  of  action  for  ouster  had  accrued  in  be> 
balf  of  any  on^,  and  that  a  Judgment  of  dis- 
missal, without  prejudice,  should  have  been 
rendered  by  the  trial  court. 

If  there  has  ever  been  any  doubt  as  to  the 
propriety  and  soundness  of  this  'propositloU, 
It  has  been  finally  set  at  rest  by  two  late  de- 
cisions of  the  United  States  Supreme  Oourt, 
one  City  and  County  of  Denver  v.  Denver 
Union  Water  Co.,  246  U.  S.  178,  38  Sup.  Ct 
278,  ffii  Lb  Ed.  649,  and  the  other  Detroit 
United  Railway  Cb.  v.  City  of  Detroit,  248 
U.  S.  429,  39  Sup.  Ct  151,  63  L.  Ed.  841.  In 
botb  cases  It  was  conceded  that  all  street 
rights  had  terminated,  and  that  the  munici- 
palities in  question  were  tree  to  proceed  with 
ouster  suits  against  the  respective  utilities. 
Instead  of  doing  this  the  municipalities  un- 
dertook to  still  regulate  the  conduct  of  tbe 
btisiness  of  these  companies  within  their  bor- 
ders and  by  so  doing,  the  United  States  Su- 
preme Court  declared,  made  it  lawful  for  the 
utilities  to  continue  in  the  use  and  occupa- 
tion of  such  streets  and  alleys.  These  deci- 
sions definitely  support  the  contention  that 
this  action  is  premature. 

In  tbe  Denver  Union  Water  Co.  Case,  al- 
tbongh  tbe  frandilse  term  had  expired,  and 
although  that  fact  had  been  Judicially  de- 
clared, thereafter  the  Olty  and  County  of 
Denver  enacted  an  ordinance  regulatory  of 
the  rights  and  privileges  of  that  company; 
at  page  188  of  the  opinion  in  246  U.  S.  (38 
Su^.  Ot  282  .[62  L.  Ed.  649]),  the  eftect  of 
such  an  ordinance  la  discussed,  in  the  fol- 
lowing terms: 

"The  practical  situation  existing  at  the  time 
of  its  enactment  [referring  to  the  enactment  of 
the  regulatory  ordinance]  is  sufficiently  clear 
from  what  has  been  said.  Tbe  answer  admits 
the  averment  of  tbe  bill  that  complainant  has 
been  and  is  compelled  to  continue  to  serve  the 
city  and  its  inhabitants  with  water,  because 
there  is  no  other  supply  of  water  available,  and 
a  cessation  of  its  service  would  result  in  great 
suffering,  damage,  and  loss  of  life.  The  city  is 
located  in  a  semi-arid  region,  and  is  and  for 


nearly  a  half  century  has  been  absolutely  de- 
pendent upon  the  continued  operation  of  com- 
plainant's system.  Tbe  termination  of  the  legal 
franchise  in  191C!  did  not  absolve  tbe  city  f rom- 
its  duty  to  the  inhabitants.  At  tbe  time  of  the 
enactment  of  the  Ordinance  of  1914  the  com- 
paoy'a  plant  had'boen  in  use  for  four  years 
since-  the-- eicpirafefaui'  of  the  former  fran-. 
cnise.    •    •    • 

"It  is  in.  the  light  of  all  these  circumstances 
that  the  provisions  of  the  Ordinance  of  1914 
must  be  read.  There  is  a  preamble  reciting 
that  since  1910  tbe  company  had  been  without 
franchise  and  a  mere  tenant  by  sufferance  of 
the  streets,  and  that,  while  it  had  been  supply- 
ing the  city  and  its  inhabitants  with  water.  It 
had  done  so  'at  rates  tbat  are  excessive  and 
tbat  should  be  reduced  and  regulated  according- 
ly.* And  there  is  a  declaration  that  the  enact- 
ment is  made  without  recognising  the  company's 
right  to  occupy  the  streets  or  to  continue  its 
service,  but  for  tbe  purpose  of  regulating  and 
reducing  its  charges  'during  the  time  it  shall 
further  act  aS  a  water  carrier  and  tenant  by 
sufferance  of  said  streets.'  But  the  enacting 
provisions,  in  the  terms  employed  and  by  nec- 
essary intendment,  are  inconsistent  with  these 
declarations,  and  Aiust  be  taken  to  override 
them.  The  first  section  establishes,  as  the 
nuiximum  charges  permitted  to  be  made  by  the 
company,  a  detailed  schedule  of  'semi-annual 
water  rates  payable  in  advance  on  the  first 
day  of  May  and  November  of  each  year.'  The 
various  uses  are  specified,  and  many  of  these 
are  of  kinds  that  cannot  be  discontinued  on 
brief  notice.  There  is  a  special  rate  for  iril- 
gation  by  the  season,  May  1  to  November  1. 
There  is  a  provision  for  meter  rates,  payable 
monthly,  with  a  clause  requiring  the  company 
to  install  a  meter  for  any  person  desirous  of 
using  water  by  meter.  Section  2  provides  that 
for  hydrants,  indnding  those  wineb  may  there- 
after be  ordered  by  council  to  be  set  upon  ex- 
isting mains  or  upon  extensions  thereof,'  the 
city  shall  pay  annual  rentals.  And  section  4 
imposes  fines  spon  the  company  and  its  agents 
for  any  violation  of  the  ordinances. 

"Of  course,  these  provisions  are  of  them- 
selves inexplicit;  bnt  in  attributing  a  meaning  to 
them  the  choice  is  between  a  liberal  construction 
that  preserves  the  substantial  rights  of  both 
parties  and  a  strict  construction  highly  penal 
and  destructive  in  its  effect  upon  both.  The 
subject-matter  was  a  prime  necessity  of  life, 
for  which  there  was  no  substitute  available. 
The  very  act  of  regulating  the  company's  rates 
was  a  recognition  that  its  plant  must  continue, 
as  before,  to  serve  the  public  needs.  The  fact 
that  no  term  was  specified  is,  under  tbe  existing 
circumstances,  as  significant  of  an  intent  that 
the  service  should  continae  while  the  need  ex* 
isted  as  of  sn  intent  that  it  should  not  be  per- 
petusL  Without  attributing  to  the  initiators 
and  to  the  dty  council  a  purpose  to  subject 
the  inhabitants  to  grave  danger  of  disease  or 
worse,  we  camiot  read  the  enacting  provisions 
as  leaving  the  company  actually  without  tbe 
right  to  maintain  its  plant  in  the  city  thereafter, 
for  necessarily  this  would  leave  it  at  liberty  to 
discontinue  tbe  service  at  will  The  alternative, 
which  we  adopt,  is  to  construe  the  ordinance  as 
the  grant  of  a  new  franchise  of  indefinite  dura- 
tion, terminable  either  by  tbe  city  or  by  the 
company  at  such  time  and  under  such  circum- 
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stances  as  may  be  eontdsteiit  with  the  duty 
that  both  owe  to  the  Inhabitants  of  Denver. 
It  recognizes  the  dependence  of  the  city  upon 
this  plant,  by  necessary  implication  confers 
upon  the  company  whatever  privileges  may  be 
necessary  to  enable  it  to  continue  serving  the 
public,  in  effect  requires  It  to  furnish  water, 
and  in  terms  prohibits  it  from  exceeding  the 
specified  rates.    •    •    • " 

The  doctrine  of  the  Denver  TTnlon  Water 
Co.  Case  was  again  announced  in  the  De- 
troit Case.  In  that  case  the  franchise  right 
in  certain  streets  had  expired.  There  was 
no  dispute  upon  this  point.  Still  the  munic- 
ipality sought  to  regulate  the  conduct  of  the 
business  of  the  railroad  company  within  the 
dty  limits,  including  the  business  of  the 
company  over  and  through  streets  upon 
which  it  had  no  franchise,  and  npon  such 
facts  the  United  States  Supreme  Court  said: 

"A  principal  ground  upon  wUch  the  bill  was 
dismissed  by  the  district  court  was  the  view 
of  tht!  learned  judge  that  the  power  to  compel 
the  company  to  remove  its  tracks  from  the 
streets  involving  the  non-franchise  roads  in- 
cluded the  right  to  fix  terms  of  continued  opera- 
tion upon  such  lines,  whether  remunerative  or 
not.  We  cannot  agree  with  this  view.  In  our 
opinion  the  case  in  this  respect  'ia  ruled  In 
principle  by  Denver  Union  Water  Company, 
246  U.  S.  178.  In  that  case  the  franchise  of  a 
water  company  liad  expired,  and  the  city  might 
have  refused  the  further  use  of  the  streets  to 
the  company.  Instead  of  doing  this  it  passed 
an  ordinance  fixing  rates  and  requiring  certain 
doties  of  the  company.  We  held  that  in  that 
situation  the  company  was  entitled  to  make  a 
reasonable  return  upon  its  investment.  So 
here,  the  dty  might  have  required  the  company 
to  cease  its  service  and  remove  its  tracks  from 
the  non-franchise  lines  within  the  city.  In- 
stead of  taking  this  course  the  city  enacted  an 
ordinance  for  the  continued  operation  of  the 
company's  system,  with  fares  and  transfers  for 
continuous  trips  over  lines  composing  the  sys- 
tem whether  the  same  had  a  franchise  or  not. 
This  action  contemplated  the  further  operation 
of  the  system,  and  fixed  penalties  for  violations 
of  the  ordinance.  By  its  terms  the  ordinance  is 
to  continue  in  force  for  the  period  of  one  year, 
unless  sooner  amended  or  repealed.  This  was 
a  clear  recognition  that  until  the  city  repealed 
the  ordinance  the  public  service  should  con- 
tinue, with  the  use  of  the  streets  essential  to 
carry  on  further  service.  Within  the  principles 
of  the  Denver  case  this  service  could  not  be 
required  without  giving  to  the  company,  thus 
affording  it,  a  reasonable  return  upon  its  in- 
vestment In  the  Denver  case  we  said:  The 
very  act  of  regulating  the  company's  rates  was 
a  recognition  that  its  plant  must  continue,  as 
before,  to  serve  the  public  needs.  The  fact 
that  no  term  was  specified  is,  under  the  exist- 
ing circumstances,  as  significant  of  an  intent 
that  the  service  should  continue  while  the  need 
existed  as  of  an  intent  that  it  should  not  be 
perpetual.' 

"in  the  present  case  the  service  upon  the 
terms  fixed  in  the  ordinance  is  continued  for  a 
year,  the  city  reserving  the  right  to  repeal  the 
ordinance  at  any  time. 


"It  is  clear  that  the  cKy  might  hare  taken  a 
different  course  by  requiring  the  company  to 
remove  its  tracks  from  the  non-franchise  lines; 
it  elected  to  require  continued  maintenance  of 
the  public  service,  doubtless  because  it  was 
believed  that  it  was  necessary  in  the  existini; 
conditions  in  the  city  to  continue  for  a  time  at 
least  the  right  of  the  railway  company  to  op- 
erate its  lines.  This  amounted  to  a  grant  to 
the  company  for  further  operation  of  the  sys- 
tem, during  the  life  of  the  x>rdinance." 

The  foregoing  authorities  hold,  in  effect, 
that  before  ouster  proceedings  against  the 
telephone  company  can  be  maintained,  the 
dty  must  abandon  its  powers  of  regulation 
over  It,  or  at  least  decline  to  exerdse  them, 
and  revoke  or  attempt  to  revoke,  by  pr<q;>er 
legislative  action,  the  right  of  the  company 
longer  to  continue  in  Its  streets,  and  decline 
to  accept  service  from  It 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  pro- 
ceeding, without  prejudice  to  the  rights  of 
all  concerned. 

Mr.  Chief  Justice  GABBIGUES  and  Mr. 
Justice  BtKKE  concur.  Mr.  Justice  SCOTT 
and  Mr.  Justice  TELLEB  dissent  Mr.  Jus- 
tice ALJ^N  and  Mr.  Justice  DENISON  not 
parUdpating. 

Mr.  Justice  ALT..EN  and  Mr.  Justice  DEN- 
ISON decline  to  partldpate  In  the  decision, 
each  having  dedded  questions  involved  at 
nisi  prius,  Mr.  Justice  DENISON  having 
tried  the  cause  finally.  It  therefore  becomes 
necessary  to  determine  what  number  of 
Judges  constitute  the  Supreme  Court  en 
banc,  and  how  many  must  partldpate  to  de- 
dde  a  case. 

Section  5  of  Artide  6  of  the  Colorado  Con- 
stitution reads: 

"The  Supreme  Court  shall  consist  of  seven 
judges,  who  may  sit  en  banc  or  in  two  or  more 
departments  as  the  court  may,  from  time  to 
time,  determine.  In  case  said  court  shall  sit 
in  departments  each  of  said  departments  shall 
have  the  full  power  and  authority  of  said  court 
in  the  determination  of  causes,  the  issuing  of 
writs  and  the  exercise  of  all  powers  authorized 
by  this  ConstitutioD,  or  provided  by  law,  subject 
to  the  general  control  of  the  court  sitting  en 
banc,  •  •  •  but  no  dedsion  of  any  depart- 
ment shall  become  the  judgment  of  the  court 
unless  concurred  in  by  at  least  three  judges, 
and  no  case  involving  a  construction  of  the 
Constitution  of  this  State  or  of  the  United 
States,  shall  be  dedded  except  by  the  Court  en 
banc." 

Sedlon  8  of  Artide  6  provides: 

"The  Chief  Justice  shall  preside  at  all  ses- 
sions of  the  Court  en  banc,  and,  in  case  of  his 
absence,  then  the  judge  present  who  would  next 
be  entitled  to  become  Chief  Justice  shall  pre- 
side." 

This  section  also  provides  that  the  judge 
having  the  shortest  time  to  serve,  not  hold- 
ing office  by  appointment  or  election  to  fill 
Tftcancy,  shall  be  the  Chief  Justice  and  of 
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tbe  two  judges  whose  terms  of  oflSce  expire 
upon  the  same  day,  the  younger  In  years  of 
the  two  Judges  shall  be  the  Chief  Justice  dur- 
ing the  next  to  tbe  last  year  of  his  term  of 
office. 

From  these  sections  of  the  Constitution  it 
will  be  noted  that  provision  is  made  for  tbe 
court  to  sit  in  either  of  two  ways:  In  depart- 
ments, or  en  banc.  The  number  of  depart- 
m«its  may  be  two  or  more,  but  no  decision 
of  a  department  shall  become  the  Judgment 
of  the  court  unless  concurred  in  by  at  least 
three  Judges. 

[3]  It  is  unnecessary  to  enter  Into  a  math- 
ematical determination  of  the  different  com- 
binations that  would  be  possible  for  the 
creation  of  departments.  Whatever  the 
number  of  departments,  or  the  number  of 
Judges  constituting  a  department,  there  must 
be  a  concurrence  of  at  least  three  Judges 
for  a  department  decision.  There  may  be 
two  departments,  each  composed  of  the  Chief 
Justice  and  three  other  Justices,  or,  according 
to  the  present  arrangement,  there  may  be 
three  departments,  each  composed  of  the 
Chief  Justice  and  two  other  justices.  In 
either  case,  as  already  stated,  three  judges 
must  concur  in  order  to  render  a  decision. 
In  the  one  case  three  of  four  Judges  may 
render  a  court  judgment,  and  in  the  other 
all  three  of  the  judges  constituting  the  de- 
partment must  concur.  Speculation  might 
be  indulged  as  to  why  the  concurrence  of 
three  Judges  is  required,  and  it  might  be 
urged  that  the  number  flxed  Is  that  number 
'  which  would  be  the  minimum  majority  of  a 
minimum  quorum  of  all  the  judges  when 
Bitting  en  banc. 

Under  this  view  It  would  follow  that,  when 
the  court  sits  en  banc,  the  least  number  of 
Judges  which  could  constitute  a  quorum  is 
four,  and  a  majority  of  the  four — that  is, 
tbree  Judges — must  concur  in  order  to  ren- 
der a  judgment  of  the  court  en  banc.  How- 
ever, unless  inference  be  drawn  from  what  is 
said  of  the  power  of  the  department  of  the 
court  and  the  number  of  judges  necessary 
to  a  decision,  the  Constitution  is  silent  upon 
the  subject  as  to  the  number  of  judges  re- 
quired to  constitute  the  court  en  banc.  We 
say  it  is  silent.  This  is  true  in  so  far  as 
any  express  statement  of  the  minimum  num- 
ber of  Judges  constituting  the  court  en  banc 
is  concerned.  It  is  perfectly  clear,  however, 
that  the  court  en  banc  may  be  composed  of 
less  than  all  the  Judges,  since  it  expressly 
declares  that  the  Cliief  Justice  shall  preside 
at  all  sessions  of  tbe  court  en  banc,  and  In 
case  of  bis  absence,  then  the  judge  present 
who  would  be  next  entitled  to  become  the 
Chief  Justice  shal^  preslda  Now,  If  the  Chief 
Justice  is  absent  because,  for  example,  per- 
sonally Interested  in  the  case  or  because  be 
feels  himself  disquallfled,  then  the  judge 
present  who  would  next  be  entitled  to  be- 
come Chief  Justice  shall  preside.     If  that 


Judge  is  also  absent,  tbe  Inference  is  irresist- 
ible that  tbe  next  Judge  present  who  would 
be  entitled  to  I>ecome  Chief  Justice  shall 
preside  and  there  is  no  limit  flxed  by  the 
Constitution  as  to  how  many  Judges  might 
thus  be  absent. 

[4]  Under  a  constitutional  provision  audi 
as  ours,  a  majority  of  the  mant)ers  of  the 
court  constitute  tbe  court  en  banc,  and  a 
majority  of  the  court  as  thus  constituted,  of 
course  may  decide.  Cases  which  directly 
sustain  this  principle  are:  Oakley  v.  As- 
pinwall,  3  N.  T.  547 ;  State  v.  Lane,  26  N.  C. 
434 ;  Commonwealth  v.  Mathaes,  210  Pa.  372, 
59  Atl.  961. 

There  is  an  old  statute  in  this  State,  car- 
ried forward  and  found  as  Section  1412  of 
the  Revised  Statutes  of  1908,  wliich  provides: 

"If  there  shall  not  be  a  quorum  of  the  jus- 
tices of  tbe  Supreme  Court  present  on  the  first 
day  of  any  term,  the  court  shall  be  and  stand 
adjourned  from  day  to  day  until  the  quorum 
shaU  attend.    •    •    •  " 

This  statute  clearly  determines,  that  which 
is  necessarily  implied  in  the  constitutional 
provision,  that  a  quorum  of  the  justices  may 
transact  business  and  decide  cases.  The 
statute  does  not  define  a  quorum.  Tbe  word, 
therefore,  must  be  held  to  be  used  in  Its  ordi- 
nary meaning,  and  that  meaning  is  a  major- 
ity of  the  entire  body.  Decker  v.  School  Dis- 
trict No.  2,  101  Mo.  App.  115,  74  S.  W.  390; 
Ex  parte  Wlllcocks,  7  Cow.  (N.  T.)  402, 
409,  17  Am.  Dec.  525;  Zeiler  v.  Central  R. 
Co.,  84  Md.  304,  35  Atl.  934,  34  L.  R.  A.  469 ; 
Snider  v.  Rinehart,  18  Colo.  18,  31  Pac.  716. 

The  necessary  and  inevitable  Inference 
from  the  constitutional  provision  as  to  who 
shall  preside  over  the  court  en  banc,  when 
the  Chief  Justice  is  absent,  is  that  the  court 
en  banc  may  consist  of  a  less  number  than 
all  the  judges.  If  not  equally  divided,  the 
Inference  is  also  Irresistible  that  a  decision 
may  be  made  according  to  the  views  of  the 
majority  of  the  members  of  the  court  sitting. 

The  fact  that  in  "the  Famous  Telephone 
Cases"  decided  by  the  Supremo  Court  of  the 
United  States  in  1888,  the  report  of  which 
fills  tbe  entire  volume  of  126  U.  S.  Reports 
[8  Sup.  Ct.  778,  31  L.  Ed.  863]  is  illustrative 
of  the  power  of  a  majority  of  a  quorum  to 
decide.  These  great  cases  were  argued  1)6- 
fore  the  Supreme  Court  of  the  United  States 
on  January  24,  25,  26,  27,  28,  31,  and  Febru- 
ary 1,  2,  3,  4,  7,  8  In  the  year  1887.  At  the 
time  of  the  oral  argument  the  Supreme  Court 
was  composed  of  Chief  Justice  Walte  and 
Justices  Miller,  BMeld,  Bradley,,  Harlan 
Woods,  Matthews,  Gray  and  Blatchford.  Mr. 
Justice  Gray,  however,  was  not  present  at 
the  argument,  and  for  that  reason  took  no 
part  in  the  decision,  and  Mr.  Justice  Woods, 
by  reason  of  illness,  did  not  sit  at  the 
argument,  and  died  April  14,  1887,  before 
the  cases  were  decided.    Mr.  Justice  Lamar 


Digitized  by 


Google 


518 


190  PACIFIC  EEPORTBB 


(Colo. 


was  appointed  to  fill  a  vacancy  caused  by 
the  death  of  Mr.  Justice  Woods,  and  was 
swom  in  on  January  18, 1888,  but,  not  having 
been  a  member  of  the  court  when  the  cases 
were  argued,  took  no  part  in  the  decisions. 
Only  seven  members  of  the  court,  therefore, 
participated.  These  were  Chief  Justice 
Waite,  and  Justices  Miller,  Field,  Bradley, 
Harlan,  Matthews  and  Blatchford.  The 
opinion  of  the  court  was  delivered  by  Chiaf 
Justice  Waite,  and  was  concurred  in  by  Jus- 
tices Miller,  Matthews  and  Blatchford,  with 
Justices  Field,  Bradley  and  Harlan  dissent- 
ing. The  decision  was  rendered  by  a  major- 
ity of  a  quorum  only,  which  number  was  not 
a  majority  of  all  the  members  of  the  court. 

Upon  the  theory  that  a  majority  of  the 
court  constitutes  a  quorum,  and  this  seems  to 
be  incontrovertible,  we  are  of  opinion  that 
a  majority  of  such  quorum  has  full  power 
to  hear  and  determine  any  cause.  Even  up- 
on this  assumption  three  Judges  at  least  must 
concur  in  order  to  reach  a  final  determina- 
tion, Just  as  that  nimiber  is  required  in  a 
department  to  finally  decide.  Any  other 
rule  might  often  completely  paralyze  and 
render  Impotent  one  branch  of  the  State 
Government,  a  situation  which  Is  simply  un- 
thinkable. 

Upon  the  question  of  how  many  Judges 
constitute  the  court  en  banc  and  bow  many 
may  decide  a  case,  m  which  all  the  members 
of  the  court  take  part,  the  CHIEF  JUSTICE, 
Justices  ALLEN,  BURKE  and  DENISON 
concur.  Justices  SCOTT  and  TELLER  dis- 
sent. 

SCOTT,  J.  (dissenting).  This  case  was  sub- 
mitted and  argued  en  banc. 

The  Constitution  provides  that  the  court 
shall  consist  of  seven  Judges.  By  the  term 
"court  en  banc"  is  meant  the  whole  court  as 
constituted.  The  decision  purporting  to  re- 
verse the  Judgment  is  but  by  three  members 
of  the  court  in  agreement  with  it  It  is  there- 
fore by  a  minority  of  the  court  as  constituted. 

The  proposition  is  so  unexampled,  so  shock- 
ing, and  to  my  mind  so  wholly  opposed  to  the 
letter  and  spirit  of  the  Constitution  and 
statutes  that  I  am  compelled  to  regard  it  as  a 
repudiation  of  the  organic  law  and  the  stat- 
utes enacted  under  it,  and  fraught  with  the 
gravest  dangera  to  constitutional  government. 

1.  It  may  be  stated  as  a  universal  rule  of 
law  that  the  question  as  to  the  number  of 
Judges  required  to  be  present  and  necessary 
to  authorize  the  legal  transaction  of  business 
by  a  court  is  to  be  determined  from  the  con- 
stitutional or  statutory  provisions  creating 
and  regulating  the  courts,  and,  further,  that 
In  the  absence  of  a  quorum  of  the  number  of 
Judges  required  by  law  to  hold  court,  a  Judg- 
ment rendered  by  the  remaining  Judges  would 
be  regarded  as  a  nullity,  because  in  such  case 
there  would  be  no  authority  to  render  the 
Judgment.    7  B.  C.  L.  998. 


In  the  absence  of  constitutional  or  statu- 
tory provision  on  the  subject,  a  majority  of 
the  court  would  constitute  a  quorum.  Our 
Constitution  and  statutes  are  silent  upon  the 
subject  as  to  what  number  of  judges  shall 
constitute  a  quorum. 

2.  SecHon  1523,  MlUs'  Ann.  St.  1912,  pro- 
vides: 

"If  there  shall  not  be  a  quorum  of  the  Jus- 
tices of  the  Supreme  Court  present  on  the  first 
day  of  any  term,  court  shall  be  and  stand  ad- 
journed from  day  to  day  until  a  quorum  shall 
attend;  the  said  court  may,  there  being  a  quo- 
rum present,  adjourn  to  any  day  specified,  as 
may  be  deemed  advisable." 

It  will  be  seen  that  by  this  statute  less  than 
four  judges  are  prohibited  from  holding  court 
They  are  even  prohibited  from  adjourning  the 
court  without  a  quorum.  And  yet  it  is  held 
in  this  case  that  three  of  the  judges  may  pro- 
nounce a  judgment  of  the  court  en  banc  re- 
versing a  nisi  prius  decision. 

3.  There  are  further  limitations  placed  up- 
on the  number  of  Judges  to  agree  to  the  pro- 
nouncement of  judgments  t^  the  Supreme 
Court.  By  section  2127,  Mills'  Statutes,  It  Is 
provided: 

"No  punishment  shall  be  inflicted  in  any  case 
brought  before  the  Supreme  Court  under  the 
provision  of  this  chapter,  unless  a  majority  of 
the  justices  of  said  court  concur  in  respect  to 
such  punishment." 

4.  Article  6,  {  S,  of  the  Constitution  of  Colo- 
rado provides: 

"The  Supreme  Court  shall  consist  of  seven 
Judges,  who  may  ait  en  banc  or  in  two  or  more 
departments  as  the  court  may,  Irom  time  to 
time  determine.  In  case  said  court  shall  sit  in 
departments  each  of  said  departments  shall 
have  the  full  power  and  authority  of  said  court 
in  the  determination  of  causes,  the  issuing  of 
writs  and  the  exercise  of  all  powers  authorized 
by  this  constitution,  or  provided  by  law,  sub- 
ject to  the  general  control  of  the  court  sitting 
en  banc,  and  such  rules  and  regulations  ua  the 
court  may  make,  but  np  decision  of  any  depart- 
ment shall  beccme  the  judgment  of  the  court 
unless  concurred  in  by  at  least  three  Judges, 
and  no  case  involving  a  construction  of  the 
Constitution  of  tbe  state  or  of  the  United 
States,  shall  be  decided  except  by  the  court 
en  banc." 

It  will  l>e  here  seen  that  a  department  of 

the  court  is  expressly  prohibited  from  reuder- 

I  ing  any  decision  involving  a  construction  of 

the  Constitution  of  the  state  or  the  United 

States. 

It  will  not  be  contended  that  a  decision  of 
the  case  at  bar  does  not  involve  a  construc- 
tion of  the  state  Constitution. 

By  this  provision  a  department  may  consist 
of  two,  or,  because  of  the  limited  number  of 
judges,  not  more  than  three,  departments. 
If  of  two  departments,  then  of  four  judges 
each.  Still  a  department  is  expressly  pro- 
hibited from  considering,  to  say  nothing  of 
determining,  any  case  involving  a  coustruc- 
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Hon  of  the  ConstituUon.  If  a  department 
cwuistlng  of  fonr  Judges  may  not  even  con- 
sider such  a  qaestl<m,  by  what  process  of  rea- 
sofning  can  we  say  that,  if  three  Judges  are 
Fitting  en  banc,  they  may  determine  such  a 
canse?  Can  It  be  said  that  in  the  enactment 
of  their  organic  law  the  people  even  intended 
such  an  absurdity? 

Under  the  present  organization  of  the  court 
three  members  constitute  a  department  with 
power  to  determine  all  questions  of  less  im- 
portance than  a  construction  of  the  Constitu- 
tion; yet  this  may  not  be  done  in  any  case 
without  the  concurrence  of  all  the  Judges 
constituting  the  department. 

If  It  was  the  intent  and  purpose  of  the  malc- 
ers  of  the  Constitution  to  permit  three  Judges 
of  the  court  to  determine  a  constitutional 
question  while  sitting  en  banc,  why  is  there 
such  express  prohibition  of  three  Judges  sit- 
ting in  department  considering  the  question 
at  all? 

The  conclusion  of  the  majority  would  be 
precisely  the  same  If  our  court  consisted  of 
nine  Judges  instead  of  seven.  Five  woul^ 
constitute  a  quorum  and  three  would  be  a 
majority  of  the  quorum,  and  therefore  the 
three  of  the  nine  Judges  would  have  the  pow- 
er to  determine  a  constitutional  question, 
while  If  the  same  three  were  sitting  in  depart- 
ment they  are.  expressly  denied  the  right 
to  consider  the  question  at  all.  Not  only 
this,  but  the  three  who  have  assumed  to  con- 
strue the  organic  law  in  this  case  are  at  the 
same  time  denied  the  power  to  even  open  or 
adjourn  court  en  banc.  To  my  mind  this  not 
only  trifles  with  the  Constitution,  but  defies 
the  plain  import  and  purpose  of  that  dtarter 
of  the  people's  rights. 

It  is  said  that  a  majority  of  the  court  con- 
stitutes a  quorum,  and  therefore  that  a  ma- 
jority of  this  quorum  may  determine  a  cause. 
There  is  no  suggestion  in  either  the  Constitu- 
tion or  statutes  that  supports  such  a  conclu- 
sion. 

But  the  rery  spirit  of  the  contention  Is 
.  negatived  by  the  proTlsion  of  our  Constitution 
as  relates  to  legislative  acts.  A  majority  or  a 
quorum  of  dtber  house  of  the  Legislature 
may  sit  and  transact  business,  but  it  is  pro- 
vided by  section  22  of  article  5  of  the  Con 


court,  a  constitutional  court  of  original  and 
general  Jurisdiction,  even  In  the  first  instance^ 
a  pow»  which  had  theretofore  been  univers- 
ally exercised. 

5.  Section  438  of  the  Civil  Code  also  pro- 
vides: 

"Whenever  the  Supreme  Court  shall  be  equal- 
ly divided  in  opinion,  on  hearing  an  appeal  or 
writ  of  error,  tiie  judgment  of  the  court  below 
shall  stand  affirmed." 

Here  is  an  express  provision  of  the  law 
which  may-not  be  overlooked.  This  provides 
that,  when  the  court  shall  be  equally  divided, 
the  Judgment  of  the  lower  court  must  be  af- 
firmed. This  provision  was  applicable  and  en- 
acted when  the  court  consisted  of  three  Judges. 
It  is  equally  applicable  now  when  the  court 
consists  of  seven  Judges.  Both  then  and  now 
the  court  consisted  of  an  odd  number  ofi 
Judges,  and  hence  the  court  could  not  then 
and  cannot  now  be  equally  divided  in  opinion 
If  all  Judges  participate. 

It  can  have  no  other  meaning  than  thiit  one- 
half  of  the  largest  even  number  of  Judges 
which  may  sit,  one-half  of  six,  to  wit,  three, 
cannot  reverse  a  decision  of  the  lower  court, 
and  that  in  such  case,  and  where  six  Judges 
sit,  the  Judgment  of  the  lower  court  is  af- 
firmed by  operation  of  the  statute  alone. 

Hence,  If  there  were  six  Judges  sitting  in 
the  present  case,  three  have  not  the  power 
to  afiSrm  or  reverse  the  Judgment  ^e  Judg- 
ment is  affirmed  by  (^ration  of  law  alone. 
It  cannot  be  reversed  by  the  votes  of  three 
Judges.  This  for  the  reason  that  the  consti- 
tuted court  nor  a  majority  thereof  has  not 
voted  for  a  decision,  and  therefore  It  has 
failed  of  a  court  decision,  and  there  can  be 
no  decision  in  such  a  case  except  the  decision 
of  the  law  as  provided  by  the  statute. 

So  in  this  case,  if  one  additional  Judge  had 
participated,  and  had  Joined  the  two  others 
In  dissent  from  the  proposed  majority  opin- 
ion, then  and  in  that  case  the  decision  of  the 
lower  court  must  have  been  aflSrmed. 

Thus  by  one  additional  dissent,  and  with 
no  more  than  the  three  voting  in  the  affirma- 
tive, the  decision  would  have  been  changed 
from  reversal  to  affirmance.  The  logic  of  the 
majority,  then,  is  that,  with  the  two  Judges 
only  dissenting,  the  Judgment  may  be  reversed, 
stitution  that  "no  bill  shall  become  a  law  { whereas,  if  three  bad  dissented,  the  Judgment 
except  by  a  vote  of  a  majority  of  all  the  mem- ;  must  be  affirmed.     This  presents  a  strange 


bers  elected  to  each  house."  Not  only  a  ma- 
jority present  are  necessary,  but  a  majority 
(rf  those  elected. 

Can  it  be  assumed  that  the  makers  of  the 
Constitution  ever  contemplated  that  less  than 
a  majority  of  their  highest  court  should  con- 
strue the  provisions  of  that  instrument?  The 
people  of  this  state  have  shown  great  concern 
In  the  matter  of  court  construction  of  their 
Constitution.  They  have  not  only  denied  this 
iwwer  to  a  department  of  this  court,  but  by 
another  constitutional  amendment  they  have 
likewise  denied  such  power  to  the  district 


anomaly  in  Judicial  logla  When  we  reflect 
that  not  less  than  three  Judges  in  agreement 
can  pronounce  a  decision,  and  then  only  In 
department,  and  this  by  the  express  mandate 
of  the  Constitution,  the  unsoundness  of  the 
proposition  that  three  Judges  sitting  en  banc 
may  pronounce  a  decision,  without  any  aa- 
thorlty  under  the  Constitution  or  statutes, 
becomes  apparent. 

6.  Our  first  constitutional  convention  sub- 
mitted as  a  part  Of  the  proposed  Constitution 
the  following,  being  adopted  as  section  5  of 
article  6: 
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"The  Supreme  Court  shall  consist  of  three 
judges  a  majority  of  whom  shall  be  necessary 
to  form  a  quorum,  or  pronounce  a  decision." 

Thus  by  express  constitutional  mandate  a 
majority  of  the  court  was  required  to  pro- 
nounce a  decision. 

This  remained  a  part  of  the  fundamental 
law  until  the  amendment  of  1903  increasing 
the  number  of  judges ;  It  being  omitted  from 
the  draft.  It  cannot  be  assumed  that  it  was 
the  purpose  of  the  omission  to  change  this 
fundamental  policy,  and  to  intend  tliat  a 
minority  of  the  judges  should  pronounce  a 
judgment  of  the  court  sitting  en  banc,  else  the 
amendment  would  have  been  so  declared. 
The  only  reasonable  assumption  is  that  this 
question  was  deemed  to  be  otherwise  suflS- 
ciently  covered  in  the  drbft.  To  hold  that  it 
was  the  puri>08e  to  so  revolutionize  the  law 
npon  this  grave  subject,  without  even  a  sug- 
gestion concerning  it,  is  to  insult  the  intelli- 
gence of  the  General  Assembly  submitting  the 
amendment. 

But  the  majority,  finding  no  authority  un- 
der the  Constitution  or  statutes  of  this  state 
In  support  of  their  astounding  conclusion,  cite 
authorities  from  other  states  upon  which  they 
seek  to  rely. 

7.  The  case  of  Commonwealth  v.  Mathues, 
210  Pa.  872,  59  Atl.  961.  This  case  was  in  re- 
-view  of  an  action  in  mandamus  to  compel  the 
state  treasurer  to  pay  salaries  of  judges  fixed 
by  the  Legislature,  including  judges  of  tlie 
Supreme  Court. 

The  court  consisted  'of  seven  judges.  All 
but  one  was  financially  interested  in  the  re- 
sult. The  one  judge  assumed  to  and  did  pro- 
nounce the  decision  of  the  court  He  cites  no 
authority  for  his  unprecedented  and  arbitrary 
act.  He  does  not  even  refer  to  the  Constitu- 
tion or  statutes  of  bis  state,  from  which  he 
must  have  derived  his  authority  if  he  had  any. 
It  is  a  fitting  case  to  cite  in  support  of  the 
remarkable  action  of  this  court  in  this  case. 
It  finds  no  support  in  the  Constitution  or  stat- 
utes of  Pennsylvania,  nor  in  common  sense. 
The  action  of  the  single  judge  in  assuming  to 
render  a  decision  for  a  court  composed  of 
seven  judges  is  so  unreasonable  as  to  make  it 
stand  out  in  our  jurisprudence  as  a  monstros- 
ity. Indeed,  it  must  be  said  that  in  the  his- 
tory of  judicial  decisions  it  partakes  of  the 
characteristics  of  the  Irishman's  mule,  in 
that  it  can  have  no  pride  of  ancestry,  nor  hope 
of  posterity. 

8.  In  the  case  of  State  v.  Lane,  26  N.  C.  434, 
cited  in  the  majority  opinion,  the  Supreme 
Court  of  that  state  consisted  of  three  judges. 
One  of  these  had  died,  and  the  remaining  two 
determined  the  cause.  It  was  contended  that 
a  majority  of  the  judges  were  without  power  | 
to  so  hear  and  determine.  This  contention 
was  denied,  and  It  was  held  that  a  majority' 
of  the  court  could  pronounce  a  decision.  It 
was  there  said: 


"Therefore,  when  the  statute  is  silent  as  to 
what  number  of  the  judges  shall  unite  in  the 
judgment,  a  majority  may  give  it;  and,  in  like 
manner,  when  it  is  silent  as  to  the  number  of 
iiidges  who  shall  unite  in  consultation,  a  major- 
ity must  suffice." 

This  is  precisely  my  view  in  this  case ;  that 
Is  to  say,  when  the  Supreme  Court  sits  en 
banc,  it  requires  a  majority  of  the  judges 
of  the  court  in  agreement  to  pronounce  a  de- 
cision. 

9.  The  majority  dte  Oakley  v.  Aspinwall,  3 
N.  Y.  547,  as  in  support  of  their  position.  The 
Court  of  Appeals  of  New  York,  by  constitu- 
tional provision,  consisted  of  eight  judges.  In 
the  case  considered  seven  of  such  Judges  par- 
ticipated. Five  of  these,  or  a  majority  of  the 
entire  court,  voted  for  reversal  of  a '  cause 
pending,  while  two  of  the  seven  judges  dis- 
sented. At  the  commencement  of  the  hearing 
one  of  the  five  Judges  so  afterward  voting  for 
reversal  suggested  that  he  was  related  in  a 
remote  degree  to  one  of  the  parties,  and  of- 
fered to  leav*  the  bench.  All  parties  to  the 
action  objected  to  this  and  urged  him  to  par- 
ticipate in  the  decision,  which  he  did.  Sub- 
sequently the  defendant  in  error  filed  a  mo- 
tion to  set  aside  the  judgment  of  reversal  up- 
on the  ground  that  the  one  Judge  was  dis- 
qualified to  sit  because  of  his  kinship  to  one 
of  the  parties;  such  judge  having  voted  as 
one  of  the  five  Judges.  That  motion  was 
beard  by  the  remaining  six  judges. 

The  majority  opinion  upon  this  motion  se- 
verely criticizes  counsel  for  their  conduct 
In  consenting  and  urging  the  judge  to  sit,  and 
afterward  presenting  the  motion  to  set  aside 
the  judgment,  because  of  his  participation  in 
the  Judgment  adverse  to  them.  This  motion 
to  grant  a  rehearing,  however,  was  sustained ; 
the  court  holding  that  the  disqualification 
could  not  be  waived  by  a  vote  of  four  to  two 
of  the  Judges  of  the  six  Judges  participating. 

It  is  plain  that  the  motion  for  a  rehearing 
was  based  solely  upon  the  disqualification  of 
the  Judge  who  was  one  of  the  five  constitut- 
ing the  majority  of  the  court  who  voted  for 
a  reversal  of  the  case  in  the  first  instance,  and 
the  inference  Is  clear  that  the  motion  is  based 
upon  the  fact  that,  with  the  elimination  of 
the  disqualified  judge,  there  were  but  four 
Judges  remaining  who  had  voted  for  a  deci- 
sion, or  less  than  a  majority  of  the  court  as 
constituted. 

It  is  true  that  but  four  of  the  judges  voted 
to  sustain  the  motion  for  a  rehearing,  but 
this  was  a  matter  of  procedure,  and  not  a 
final  judgment  or  decree  of  the  court.  And  it 
is  plain  also  that  this  was  done  under  a  stat- 
ute of  the  state  declaring  that  six  members 
of  the  court  should  constitute  a  quorum.  Our 
C<Histitution  and  statutes  are  silent  upon  the 
question  of  the  number  of  Judges  that  shall 
constitute  a  quorum  of  the  Supreme  Court. 

Kowhere  in  any  of  the  several  opinions 
written  in  that  case  is  it  even  hinted  that. 
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less  than  a  majority  of  the  Judges  of  that 
court  may  pronounce  a  Judgment  of  the  court 
In  any  cause  pending. 

10.  The  other  case  dted  by  the  majority  Is 
what  Is  known  as  the  Telephone  Cases,  oc- 
cupying volume  126,  U.  S.  Supreme  Court  Re- 
ports (8  Sup.  Ot.  778,  31  L.  Ed.  863).  No- 
where In  these  cases  Is  the  question  we  are 
considering  suggested  or  determined.  We 
have  before  us  the  simple  facts  only  that  the 
Supreme  Court  of  the  United  States  consists 
of  nine  Judges.  Two  did  not  participate,  four 
Joined  In  the  majority  opinion,  and  three 
Joined  In  the  dissenting  opinion,  so  that  the 
prevailing  opinion  had  the  Apport  of  but 
four  Judges  of  the  court,  which  is  not  a  ma- 
jority of  the  nine  Justices.  Why  this  opinion 
was  permitted  to  become  the  opinion  of  the 
court  must  remain  to  us  purely  a  matter  of 
conjecture,  for  the  matter  was  not  discussed 
In  that  case,  and,  so  far  as  I  know,  in  any 
other.  But,  as  said  in  the  beginning,  the 
question  of  how  many  Judges  of  a  court  may 
transact  business  or  pronounce  a  Judgment  is 
controlled  by  the  particular  Constitution  and 
statutes. 

The  Constitution  and  statutes  of  the  United 
States  are  very  dlflterent  from  those  of  the 
state  of  Colorado  In  this  respect 

The  number  of  Judges  which  shall  consti- 
tute the  Supreme  Court  of  the  United  States 
is  not  controlled  by  the  federal  Constitution. 
It  is  a  matter  wholly  with  Congress,  as  are 
all  other  matters  of  organization  and  control, 
not  left  to  the  court  Itself.  At  the  time  the 
Teleph(me  Cases  were  decided  there  was  a 
federal  statute  which  provided  that  six  of 
the  nine  members  should  constitute  a  quorum. 
Section  673,  Rev.  Stats.  1878  (Comp.  St.  { 
1191).  It  may  have  been  that  either  by  act 
of  Congress  directly,  or  by  permitted  rule  of 
the  Supreme  Court  at  that  time,  a  majority 
of  the  statutovy  quorum  was  authorized  to 
pronounce  a  Judgment.  In  any  event,  it  was 
a  question  of  statutory  power.  The  decision 
throws  no  light  one  way  or  another  upon  the 
question  here. 

It  is  plai{^  that  no  respectable  authority 
cited  supports  or  tends  to  support  the  conclu- 
sion of  the  majority. 

11.  But  that  conclusion  Is  based  upon  .the 
mistaken  assumption  that  the  two  nonpartlc- 
ipating  Judges  are  disqualified  to  participate 
In  the  casew 

It  is  true  that  Mr.  Justice  DENISON  heard 
and  determined  the  case  in  the  lower  court, 
but  this  is  not  -  a  disqualiflcation  under  our 
law.  It  must  be  assumed  that  he  would  not 
have  heard  the  case  below  if  be  had  in  any 
sense  been  disKiualified. 

W^by  Mr.  Justice  ALLEN  declines  to  partici- 
pate I  am  not  advised,  but  I  know  of  no  dis- 
qualiflcation. It  is  natural  and  proper  that  a 
Judge  who  has  presided  at  a  nisi  prius  trial 
should  be  reluctant  to  participute  in  the  bear- 
ing on  review,  and  does  not  do  so  as  a  rule 


where  there  is  a  sufficient  number  of  Judges 
otherwise  to  pronounce  an  opinion  and  justice 
may  be  done. 

In  the  case  of  D.  C.  I.  &  W.  v.  Middaugh,  12 
C<do.  434,  21  Pac  565,  13  Am.  St.  Rep.  234,  it 
was  said  by  Mr.  Justice  Elliott: 

"Having  presided  at  the  trial  ot  this  case  in 
the  district  court,  it  has  been  wifh  great  reluct- 
ance that  I  have  consented  to  participate  in 
the  review  of  it  in  this  court.  But  the  circum- 
stances attending  the  case  •n  this  court  have 
been  peculiar.  The  honorable  commissionerB 
first  considered  the  case  and  reported  a  unani- 
mous opinion  affirming  the  judgment,  though 
upon  grounds  somewhat  different  than  those 
announced  in  this  opinion.  Upon  my  acces- 
sion to  the  bench,  finding  the  judges  divided  in 
opinion  in  respect  to  the  case,  I  waited  for  my 
Brother  Hayt  to  qualify,  hoping  he  and  Chief 
Justice  Helm  would  be  able  to  decide  the  case 
without  my  intervention.  But  after  patient 
consideration,  they,  being  unable  to  agree,  have 
insisted  that  it  Is  my  duty  to  sit  in  the  case, 
else  the  decision  might  be  deferred  to  the  dose 
of  my  term." 

It  will  be  noticed  tlmt  It  was  the  view  of 
the  entire  court  that  he  shouIH  participate  In 
that  case. 

See,  also,  Edwards  et  al.  v.  D.  &  R.  G.  R. 
Co.,  13  Colo.  59,  21  Pac.  1011 ;  Bank  v.  Hum- 
mel, 14  Colo.  276,  23  Pac.  986,  8  L.  R.  A.  788, 
20  Am.  St.  Rep.  257;  McGlure  v.  Smith,  14 
Colo.  297,  28  Pac.  786 ;  Boettcher  v.  Colo.  Nat 
Bank,  15  Colo.  23,  24  Pac.  682. 

13.  In  the  case  of  O'Connor  v.  Smithers,  45 
Colo.  23,  99  Pac.  46,  the  facts  as  stated  by  the 
court  were: 

"When  these  cases  were  presented  to  this 
court  they  were  heard  by  four  of  the  justices. 
Justices  Helm,  Goddard,  and  Maxwell  did  not 
participate  in  the  first  instance,  because  they 
are  candidates  to  be  voted  for  at  the  next  elec- 
tion. The  four  justices  were  unable  to  agree 
and  no  order  was  then  made.  Later  applica- 
tion was  made  by  the  petitioner  to  have  the 
cases  heard  before  the  full  court,  and  orders 
were  at  that  time  entered,  the  purpose  of  which 
was  to  preserve  the  status  quo  until  the  cases 
could  be  finally  disposed  of.  On  the  hearing 
before  the  full  court,  respondents  objected  to 
Justices  Helm,  Goddard,  and  Maxwell  partici- 
pating because  of  the  fact  that  they  were  candi- 
dates on  the  tickets  in  question." 

It  will  be  noted  that  a  majority  of  the 
court  sat  in  the  first  Instance,  just  as  In  this 
case ;  that  they  were  divided  in  opinion  as  in 
this  case.  The  four  judges  sitting  could  have 
been  divided  in  but  one  of  two  ways,  either 
one  to  three  or  equally.  If  they  were  divided 
in  the  proportion  of  one  to  three,  then  there 
was  presented  the  identical  sltnation  as  here ; 
that  is  to  say,  three  Judges  of  the  same  mind, 
and  therefore,  if  the  po.sltlon  of  the  majority 
here  is  sound,  the  three  judges  could  and 
should  have  rendered  Judgment.  If  they  were 
equally  divided  In  opinion,  and  if,  as  the  ma- 
jority here  say,  a  majority  of  a  quorum  have 
the  power  of  decision,  then  the  court  must 
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bave  followed  tibe  statute  In  case  of  equal  di- 
vision and  have  declared  the  case  to  be  af- 
firmed under  the  statute. 

Nothing  Is  plainer  than  that  the  entire 
membership  of  the  court  repudiated  such  a 
doctrine,  and  the  three  Judges  who  declined  to 
participate  in  the  first  instance  were  called 
In  and  participated  over  the  objection  of 
counsel. 

It  is  plain  that  It  was  a  case  wherein  much 
adverse  comment  would  and  naturally  did 
arise  by  reason  of  the.  three  Judges  being  can- 
didates and  at  least  publicly  believed  to  be 
interested. 

Such  i)artlclpation  was  necessarily  very  em- 
barrassing to  the  three  distinguished  Jurists, 
even  If  it  was  strictly  within  the  law,  and  we 
must  assume  that  they  would  not  have  Joined 
In  the  pronouncement  of  a  decision  If  they 
could  have  believed  and  held  with  the  ma- 
jority In  this  case  that  a  majority  of  a  quo- 
rum, and  not  a  majority  of  the  court,  could 
pronounce  a  Judgment  of  reversal. 

It  Is  apparent  that  In  effect  and  in  fact, 
though  not  in  language  declarative,  the  acts 
and  proceedings  in  that  case  are  an  authority 
and  should  be  controlling  in  this  case  upon 
the  question  I  am  considering. 

14.  But  I  am  unable  to  see  the  consistency  of 
action  of  the  ncmparticipating  Judges  in  de- 
clining to  participate  in  the  cause  here  pend- 
ing before  the  court,  and  at  the  same  time 
participating  to  the  extent  of  adopting  a  rule 
in  the  same  case,  whereby  the  opinloa  of  a 
minority  of  the  court  should  have  the  same  | 
force  and  effect  as  if  concurred  In  by  a  ma- 
jority of  the  court 

Admittedly  the  opinion  of  the  three  must 
have  been  inoperative  and  void  except  as  it 
may  be  said  to  be  validated  by  the  votes  of 
these  two  Judges,  or  at  least  one  of  them,  to 
hand  It  down  as  an  opinion  of  the  court  If 
It  was  a  binding  decision  of  the  court  why 
did  It  require  the  votes  of  these  two  Judges 
to  pronounce  it?  If  they  had  not  so  partici- 
pated and  voted,  it  could  not  have  emerged 
as  a  Judicial  decision  and  would  not  now  be 
entered  as  such. 

Therefore,  In  my  opinion,  their  participa- 
tion in  adopting  the  rule  to  make  It  effective 
was  as  vital  and  necessary  as  If  they  had 
Joined  In  the  opinion  of  the  three  Judges.  It 
appears  to  me  that  this  attitude  creates  a  dis- 
tinction without  a  difference,  a  distinction  to 
my  mind  as  reasonable  as  if  A.,  charged  with 
the  mnrder  of  B.  by  pushing  him  over  a  diff, 
whereupon  he  fell  to  the  bottom  of  the  abyss 
and  was  killed,  then  sought  to  defend  on  the 
ground  that  he  simply  pushed  B.  over  the 
dlff,  but  that  his  fall  and  consequent  death 
were  caused  by  the  natural  law  of  gravita- 
tion. 

With  dne  deference  to  the  Judgment  of  my 
learned  Colleagues,  I  am  forced  to  the  Irre- 
-sistlble  conclusion  that  the  action  of  the  ma- 
jority In  this  particular  constitutes,  In  effect. 


a  Judicial  usurpation  of  constitutional  and 
legislative  power,  creating  within  the  range 
of  its  possibilities  grave  danger  to  constituted 
government 

TELLER,  J.  (dissenting).  According  to  the 
majority  opinion,  the  defendant  is  lawfully 
In  the  streets  of  Denver,  not  because  It  has  a 
perpetual  franchise  to  use  them,  as  defendant 
claims,  but  because  from  the  city's  dealings 
with  it  a  license  Is  impUed  to  use  said  streets. 
From  the  facts  of  this  license.  It  Is  concluded 
that  until  It  Is  revoked  by  the  dty,  a  pro- 
ceeding In  tke  nature  of  quo  warranto  to 
question  the  defendant's  rights  to  occupy  the 
streets  may  not  be  prosecuted.  With  so  much 
of  the  opinion  as  appears  to  hold  that  the  de- 
fendant has  no  franchise  from  the  city,  I 
heartily  concur ;  but  I  cannot  agree  that  the 
action  was  prematurely  brought  or  that  it 
was  not  properly  begun  by  the  district  attor- 
ney on  the  relation  of  a  citizen  taxpayer. 

The  conclusion  that  the  writ  will  not  lie 
until  the  dty  orders  the  defendant  from  the 
streets  results.  In  my  opinion,  with  due  defer- 
ence to  my  Associates  thus  concluding,  from 
a  misapprehension  of  the  ground  of  the  pro- 
ceeding. 

The  statute  makes  It  the  duty  of  the  dis- 
trict attorney  to  bring  the  action  "whenever 
he  has  reason  to  believe  that  any  such  ofiloe 
or  franchise  has  been  usurped.  Intruded  Into, 
or  unlawfully  hdd."  Code  Civ.  Proc.  (  320. 
If,  then,  the  district  attorney  is  of  the  opin- 
ion that  a  franchise  is  being  unlawfully  held, 
either  by  reason  of  the  fact  that  the  party  has 
no  franchise  at  all,  or  an  alleged  franchise 
which  he  deems  invalid,  his  duty  is  to  begin 
proceedings  to  determine  such  right  He  Is 
not  required  to  wait  until  some  one  else  acts. 
If  the  defendant  had  a  license,  that  fact  would 
not  militate  against  the  right  of  the  state  to 
determine  whether  or  not  the  company  Is  now 
lawfully  In  the  streets  of  the  dty.  Beyond 
doubt  the  state  has  the  right  to  have  deter- 
mined the  question  of  the  authority  of  any 
person  or  corporation  to  occupj  streets  under 
a  claim  of  right,  whether  based  upon  an  al- 
leged franchise  or  a  supposed  license.  If 
there  be  a  franchise  or  license  the  proof 
thereof  Is  a  matter  of  defense.  Were  the  in- 
quiry by  the  city,  a  different  question  might 
be  presented ;  it  not  being  at  liberty  to  deny 
the  validity  of  the  Ucense  which  It  had  as- 
sumed to  grant 

It  must  not  be  forgotten  that  this  is  an  ac- 
tion by  the  state  In  Its  sovereign  capacity, 
acting  through  the  district  attorney,  who  Is 
specifically  authorized  by  statute  to  act  for 
the  state  in  these  matters.  The  state  Is  the 
principal  and  the  dty  the  agent,  and,  if  the 
agent — the  agency  being  special  and  Umlted — 
exceeds  Its  powers,  the  prindpal  is  not  bound 
by  such  acts.  The  defendant  having  obtain- 
ed, as  It  claims,  through  the  dty  rights  which 
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only  the  state  can  graint,  eitber  mediately  or 
Immediately,  clearly  the  state  need  not  wait 
for  the  city  to  take  action  to  test  the  question 
whether  or  not  there  has  been  a  valid  grant 
of  those  rights.  If  the  state  must  thus  wait 
for  action  by  the  city,  the  latter  might  exer- 
cise any  iMwers  it  chose  to  assert,  and  its  sub- 
sequent refusal  to  question  Its  own  action 
would  leave  the  state  powerless  in  the  prem- 
ises. That  would  effectually  nullify  all  limi- 
tations on  the  powers  of  the  city,  and  render 
unnecessary  any  consideration  of  what  pow- 
ers had  been  granted  to  it.  This  view  is  In 
accord  with  both  reason  and  authority. 

In  State  v.  Railway  Co.,  135  Iowa,  694,  109 
N.  W.  867,  the  court  said : 

"It  is  •  thoroughly  weU-etrtablighed  proposi- 
tion that  rights  granted  to  a  corporation,  ei- 
ther directly  or  by  the  state  indirectly  through 
the  act  of  a  minor  municipality  authorized  by 
the  state,  are  to  be  regarded  as  franchises  no 
less  than  is  the  right  to  be  a  corporation.  Both 
classes  of  rights  are  derived  mediately  or  im- 
mediately from  the  state,  and  botn  are  subject 
to  the  inherent  power  of  the  state  to  guard 
against  their  abuse  by  the  grantee  or  usurpation 
by  a  wrongdoer." 

Again,  speaking  of  the  privilege  of  using 
city  streets,  the  court  said: 

"The  manicipality  to  which  is  given  author- 
ity to  grant  such  a  privilege  exercises  a  dele- 
gated power  only,  and  it  cannot  grant  to  any 
person  or  corporation  a  privilege  which  is  con- 
fessedly in  derogation  of  the  common  right,  in 
a  manner  which  shall  exclude  the  power  of  the 
state  to  inquire  into  its  abuse,  or  to  prevent 
the  subversion  of  the  public  interests  whidi 
the  legislative  grant  was  intended  to  promote." 

And  again: 

"To  say  that  the  state  has  surrendered  to  the 
city  all  its  power  and  authority  to  protect  pub- 
lic interests  against  usurpation,  neglect,  or 
abuse  by  a  corporation  of  its  own  making,  and 
that  so  long  as  the  city  authorities  are  content 
to  remain  quiescent  the  state  is  powerless  in 
the  premises,  is  to  say  that  the  state  may  sur- 
render its  sovereignty  and  the  Legislature  es- 
top itself  by  an  abdication  of  its  legislative, 
power.  Even  the  state  itself  cannot  constitu- 
tionally authorize  the  occupation  of  the  street 
for  anything  but  •  public  purpose,  and  if  a  city 
government  by  its  inditCerence  to  public  inter- 
ests or  by  a  mistaken  estimate  of  its  own  pow- 
er in  the  premises  permits  a  corporation  to  oc- 
cupy its  streets  without  legal  right  to  such  fran- 
chise or  to  assume  without  authority  other 
rights  which  are  not  common  to  the  people  gen- 
erally, the  state  has  the  inherent  and  reserved 
right  to  call  upon  such  corporation  to  show  by 
what  warrant  it  assumes  to  hold  or  exercise 
such  franchise.  The  right  and  power  of  the 
state  over  its  highways,  roads,  and  streets  and 
its  duty  to  preserve  and  protect  these  avenues 
of  public  travel  against  unlawful  encroachment 
and  obstruction  are  as  wide  as  its  territorial 
jurisdiction." 

Counsel  for  plaintiff  In  error  say  that  it 
should  ever  be  borne  In  mind  tbat  the  right  to 


use  the  streets  is  derived  from  the  state ;  yet 
they  deny  that  the  powe(  tbat  grants  the 
right  may  inquire  whether  or  not  the  use  of  a 
street  is  under  a  grant,  or  In  accordance  with 
one  admitted  to  have  been  made.  I  confess 
my  liability  to  follow  counsel's  reasoning. 

Since,  then,  the  state  can  inquire  as  to  the 
acts  of  its  agent,  whenever  It  appears  that 
the  public  interest  requires  such  Inquiry,  it 
can  never  be  said  that  such  inquiry,  as  to 
acts  fully  performed,  Is  premature. 

It  would  seem,  that  after  it  was  ruled  that 
the  proceeding  w^s  prematurely  begun,  no 
consideration  of  other  questions  argued  was 
necessary. 

The  opinion,  however,  determines  tbat  un- 
der the  circumstances  recited  a  private  cit- 
izen, wifli  no  special  int^est  Involved,  may 
not  maintain  an  action  of  ouster ;  this  espe- 
cially, it  is  said,  because  the  city  may  at  any 
time  revoke  licenses. 

This  overlooks  the  statute  wtaiCh  spedflcal- 
ly  authorizes  the  district  attorney  to  bring 
such  a  proceeding  In  the  name  of  the  state,  on 
the  relation  of  a  private  party.  It  is  in  no 
sense  a  private  action.  The  relator,  as  in 
many  other  proceedings,  merely  acts,  under 
statutory  authority,  or  by  established  prac- 
tice, to  set  the  machinery  of  the  law  in  mo- 
tion. This  proceeding  is  no  more  the  private 
suit  of  the  relator  than  would  be  a  prosecu- 
tion under  an  information,  as  a  basis  for 
which  he  made  the  necessary  affidavit.  As 
well  might  it  be  said  that  a  proceeding  for 
constructive  contempt  is  private  because  it  is 
initiated  by  the  affidavit  of  a  private  party. 

In  State  ex  reL  v.  Hallway  Co.,  supra,  ob- 
jection was  made  that  the  relator,  a  private 
citizen,  could  not  Institute  the  proceeding,  as 
is  here  contended.  The  court  there  points  out 
that  the  purpose  of  the  proceeding  is  to  pro- 
tect the  public  interest,  and  that  the  relator 
acts,  not  for  his  private  Interest,  but  to  set 
the  machinery  of  the  law  in  motion  to  vindi- 
cate the  Interests  of  the  public. 

The  majority  opinion  refers  to  statements 
In  the  answer  which,  it  is  said,  "tend  to  es- 
tablish that  the  complaint  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action." 

Then  follows  a  recital  of  the  allegations 
which  are,  presumably,  the  ones  which  dis- 
credit the  complaint.  This  criticism  of  the 
complaint  ignores  our  recent  ruling,  by  the 
full  bench  in  Lockhard  et  al.  v.  People,  178 
Pac.  666.  We  there  held  tbat  the  complaint 
in  quo  warranto  may  be  general  In  its  terms, 
"alleging  facts  showing  capacity  to  Institute 
the  action,  and  directly  charging  acts  which 
show  an  intrusion  into  or  the  usurpation  of  an 
office,  or  franchise."    We  said : 

"The  rule  is  that  the  state  has  no  burden  to 
assume  in  the  first  instance.  The  complaint 
or  information  is  a  challenge  to  the  defendant 
to  show  by  what  right  he  is  exercising  a  fran- 
chise or  holding  office." 
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The  ultimate  fact  to  be  alleged  In  this 
case  was  that  the  defendant  was  exercising 
a  franchise  without  right  People  v.  Recla- 
mation DIst.,  121  Cal.  522,  60  Pac.  1068,  53 
Pac.  1085.  The  attaclc  on  the  complaint  Is 
therefore  without  basis. 

The  reversal  of  the  Judgment  on  the  ground 
that  the  defendant  has  an  implied,  revocable 
license  Is  without  any  support  whatever  In 
the  record.  The  answer  sets  up,  not  that  the 
dty  has  done  things  from  which  a  license  to 
the  defendant  is  implied,  but  that  the  de< 
fendant  has  from  the  Constitution  and  the 
statutes  a  perpetual  franchise,  which  neither 
the  city  nor  the  state  can  revoke;  1.  e.,  a 
contract  with  the  state,  which  is  protected 
from  abrogation  by  the  federal  Constitution. 
This  claim  to  a  perpetual  franchise  is  re- 
peated again  and  again,  and  nowhere  in  the 
record  is  there  a  suggestion  that  a  right  is 
claimed  under  an  implied  license.  The  ar- 
gument for  plaintiff  In  error  follows  the  same 
line. 

It  is  true,  of  course,  that  a  plaintiff  may 
recover  upon  any  right  of  action  fairly  stated 
In  his  complaint,  and  possibly,  by  a  liberal 
construction  of  the  allegations  of  the  answer, 
the  matter  of  an  implied  license  might  have 
been  considered ;  but  It  is  equally  true  that  a 
party  cannot  try  his  cause  on  one  interpreta- 
tion of  his  allegations  in  the  trial  court,  and 
change  the  theory  of  his  case  and  obtain  re- 
lief In  a  reviewing  court  on  a  new  Interpre- 
tation. 

Counsel  dalm  a  franclUse  under  section  13 
of  article  15  of  the  Constitution  of  Colorado ; 
under  the  law  of  1877  (Gen.  Laws  1877,  p. 
177) ;  under  the  law  of  1886  (Laws  1886,  p. 
368),  the  city  having  given  the  required  con- 
sult; and  under  the  general  incorporation 
laws  of  the  state. 

In  view  of  the  length  of  their  brief,  counsel 
kindly  furnished  the  court  an  "outline  of  the 
briefs."    In  It  I  find  this  in  capital  letters: 

"Whether  self-ezecating  or  not,  the  Consti- 
tution, supplemented  by  the  statutes  and  con- 
sent of  the  city,  conferred  upon  all  persons  ob- 
taining such  consent  the  right  to  construct  tele- 
phone poles  and  wires  upon  all  of  the  public 
highways  of  the  state,  including  streets  and 
alleys  of  the  consenting  city;  and,  when  the 
right  thus  conferred  was  accepted  by  the  actual 
construction  of  a  plant,  the  Constitution  and 
statutes  operated  to  grant  a  perpetual  and  ir- 
revocable right  to  maintain  and  operate  the 
telephone  plant  thus  constructed." 

And  again: 

"The  construction  at  some  time  In  the  past, 
with  the  consent  of  the  municipality,  having 
:beeB  thus  admitted  by  the  complaint,  it  follows 
that  the  act  of  1885  and  the  act  of  1907  have 
constituted  and  still  constitute  a  continuing 
grant  to  the  person  in  possession  of  said  j.'on- 
structed  telephone  plant  within  the  municipality 
of  the  right  to  operate  and  maintain  it." 

The  only  claim  of  right  to  use  the  streets 
which  the  plaintiff  In  error  made  at  the  trial 


or  In  the  briefs  on  file  here  Is  that  arising 
from  a  perpetual  franchise. 

No  attempt  was  made  to  show  any  other 
right  untU,  on  the  second  oral  argument, 
counsel  suggested  that  certain  ordinances  of 
the  city  passed  since  the  transcript  was  filed 
In  this  court  should  be  treated  as  a  recogni* 
tlon  of  defendant's  right  to  use  the  streets. 
The  various  acts  of  the  city  which  the  ma- 
jority opinion  holds  to  have  given  the  de- 
fendant a  revocable  license  were  pleaded, 
and  treated  In  the  briefs  as  evidence  of  the 
city's  recognition  of  an  existing  franchise,  a 
right  perpetually  to  occupy  the  streets. 

To  reverse  the  Judgment  on  this  record,  and 
under  such  circumstances,  is  to  violate  the 
settled  rules  of  practice,  and  establish  a  prec- 
edent which  Is  likely  to  be  productive  of  evIL 
I  therefore  feel  Impelled  to  record  my  dis- 
sent 

I  am  unable  to  agree  with  the  conclusion 
announced  that  a  majority  of  the  five  Jiid;;es 
of  the  Supreme  Court — that  Is  to  say,  three 
of  thent — may  determine  a  case  required  to 
be  presented  to  the  court  en  banc.  The  ques- 
tion Is  not.  In  my  opinion,  to  be  determined 
by  precedents  of  other  courts,  because  of  the 
peculiar  provisions  of  our  Constitution. 

This  court  Is  authorized  to  sit  in  depart- 
ments consisting  of  three  m^nbers,  all  of 
whom  must  agree  upon  a  decision  rendered 
by  a  department  The  Constituyon  requires 
that  certain  cases  be  determined  by  the  court 
en  banc.  According  to  the  rule  laid  down  In 
the  majority  opinion,  three  Judges  may,  it 
sitting  en  banc  as  a  part  of  a  quorum,  which 
might  be  only  four  members,  determine  a  con- 
stitutional question,  the  very  authority  which 
has  been  denied  to  them  by  the  constitutional 
provision  creating  the  departments.  If  the 
members  of  a  quorum  consisting  of  four  Judg- 
es be  equally  divided  in  opinion,  the  Judgment 
under  review  is  affirmed  under  section  403  of 
the  0)de.  These  two  Judges  may  determine  a 
constitutional  question,  which  three  Judges 
may  not  constitutionally  consider,  If  sitting 
In  department. 

I  do  not  think  that  this  court  may,  by  lt» 
ruling,  make  nugatory  a  constitutional  provi- 
sion by  a  mere  making  of  the  tribunal  a  court 
en  banc.  Instead  of  a  court  in  department 

On  Motion  for  Rehearing. 

GARRIGUES,  C.  J.  1.  It  is  assumed  In 
the  argument  on  rehearing  that  the  opinion 
gives  the  company  a  perpetual  franchise; 
also  that,  as  a  condition  precedent  to  termi- 
nating the  license,  the  city  would  have  to  re- 
linquish its  right  to  regulate  rates.  Neither 
atoumptlon  is  correct,  and  the  opinion  does 
not  so  hold.  The  opinion  does  not  give  the 
company  a  franchise,  perpetual  or  otherwise. 

2.  Regarding  the  power  of  the  majority  of 
a  quorum  of  the  court  handing  down  an  opin- 
ion, the  Supreme  Court  of  the  United  States, 
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In  United  States  of  America  ▼.  United  States 
Sted  Oa,  261  U.  S.  417,  40  Sup.  Ct.  293,  64  L. 
Ed.  — ,  on  tbe  same  day  exercised  like  pow- 
er by  banding  down  an  opinion  only  concur- 
red in  by  a  majority  of  a  quorum  of  the 
court  ^nie  full  bench  consisted  of  nine  Judg- 
es. Two  were  absent.  Seven  were  present, 
constituting  a  quorum.  Of  the  seven,  three 
dissented  and  four  concurred  in  tlie  opinion. 

Behearlng  dented. 

As  to  the  first  proposition  Mr.  Justice  AL- 
LEN and  Mr.  Justice  DENISON  do  not  par- 
ticipate. 


DURHAM   V.    WILSON.     (No.  9610.) 

(Supreme  Court  of  Colorado.     June  7,  1920.) 

1.  Contiittaace  <s=>46(9)— Affidavit  as  to  ex- 
paetad  testimony  of  absent  witness  settino 
up  mere  conclusions  and  showing  no  diUgenoa 

Insufficient. 

Where  the  affidavit  for  continuance  on 
ground  of  tbe  absence  of  a  witness  set  up  mere 
conclusions  and  failed  to  comply  with  Rev.  St. 
190S,  S  194,  and  no  subpcena  bad  been  issued 
for  the  witneaa,  and  no  diligence  was  shown, 
denial  of  tbe  continuance  was  proper. 

2.  Replevin  ^=3103(2)— Judgment  for  rvtura 
erroneoua  where  no  taking  was  shown. 

•  Where  the  abstract  of  the  record  contained 
no  reference  to  the  writ  of  replevin,  and  tho 
writ  set  up  in  bill  of  exceptions  8Uowe<l  uu  it.'- 
tum,  so  that  it  did  not  appear  that  the  truck 
replevied  had  ever  been  taken  from  defendant's 
possession,  judgment  for  its  return  was  void. 

3.  Replevin  $=9l03(l)— No  damages  can  be 
awarded  In  favor  of  defendant  where  not 
claimed  In  the  answer. 

Where  defendant  in  replevin  did  not  by  an- 
swer demand  either  return  of  the  property  or 
damages  for  retention,  no  damages  can  be 
awarded  defendant,  though  judgment  was  ren- 
dered in  liis  favor. 

Error  to  District  Court,  Jefferson  Ciounty; 
S.  W.  Johnson,  Judge, 

Action  by  M.  F.  Durham  against  R.  L. 
Wilson  to  recover  possession  of  a  truck  and 
damages.  Judgment  for  defendant  awarding 
him  possession  and  damages,  and  plaintiff 
brings  error.    Reversed,  with  directions. 

Plaintiff  in  error  brought  an  action  in  the 
district  court  against  defendant  in  error  to 
recover  the  possession  of  a  certain  truck  and 
for  damages.  The  answer  denied  plaintiff's 
ownership  and  right  of  possession  aqd  alleg- 
ed ownership  in  defendant  It  set  up  no 
claim  either  for  possession  or  damages. 

On  tbe  day  of  trial  plaintiff  moved  for  a 


continuance  on  the  ground  6t  an  absent  vdt- 
ness.  This  motion  lielng  overruled,  plaintiff 
declined  to  offer  any  evidence.  Defendant 
testlfled  in  his  own  behalf  that  he  was  the 
owner  of  tbe  truck;  that  it  was. taken  from 
his  possession  tbe  day  after  this  suit ;  that  he 
had  not  had  it  since;  that  so  far  as  be  knew 
"It  remained  in  possession  of  tbe  plaintiff" ; 
that  Its  value  was  $1,000,  and  his  damages 
$828.  Thereupon  the  court  entered  Judgment 
for  defendant,  awarding  him  possession  of 
the  truck,  damages  in  the  sum  of  $828,  and 
costs.  To  view  tills  Judgment  plaintiff  brings 
error. 

(Charles  McCall,  of  Denver,  for  plaintiff  in 
error. 

L  J.  Stark,  of  Denver,  for  defoidant  in 
error. 

BURKB,  J.  (after  stating  the  facts  as 
above).  [1]  Plaintiff's  motion  for  a  continu- 
ance is  supported  by  an  affidavit  purporting 
to  set  up  wtaat  the  absent  witness  would  tes- 
tify to.  These  statements  are  mere  conclu- 
sions, and  the  affidavit  is  no  compliance  with 
section  194  of  the  Cktde,  R.  S.  1908.  No  sul>- 
pcena  had  been  issued  for  the  witness,  and 
no  attempt  was  made  to  show  due  diligence, 
or  any  diligence,  in  procuring  his  attendance. 
The  motion  was  therefore  properly  over- 
ruled. 

[2]  The  abstract  of  record  contains  no  ref- 
erence to  the  writ  of  replevin.  It  Is,  how- 
ever, set  out  in  the  bill  of  exceptions,  and 
shows  no  return.  It  therefore  does  not  ap- 
pear that  the  truck  was  ever  taken  from  de- 
fendant's possession  under  the  writ,  and  a 
judgment  for  its  return  was  void.  Gallup  v. 
Wortmann  et  al.,  11  C!olo.  App.  308-312,  53 
Pac.  247. 

[3]  The  defendant,  by  answer,  liaving  de- 
manded neither  the  return  of  the  property 
nor  damages  for  its  retention,  a  Judgment 
granting  such  relief  must  be  treated  as  a 
nullity. 

"The  statute  providing  for  a  judgment  of 
return  and  damages  in  favor  of  tBe  defendant 
expressly  limits  the  power  of  the  court,  in  the 
matter  of  the  rendition  of  such  judgment  to 
cases  in  which  the  defendant  by  his  answer 
claims  the  return  and  damages."  Gallup  v. 
Wortmann,  supra,  11  Colo.  App.  315,  53  Pac. 
250. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  enter  Judgment  of  dis- 
missal against  tbe  plaintiff  and  in  favor  of 
defendant  for  his  costs. 

GARRIGUES,  G.  J.,  and  TELLER,  J., 
concur. 
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6ERARD  V.  C08TEN.     (No.  9704.) 
(Supieme  Court  of  Colorado.    June  7,  1920.) 

1.  DeadK  ^=372(3)— Not  set  aside  for  undue 
Influence  merely  beoaute  of  confidential  rela- 
tion between  parties. 

Wbere  there  was  evidence  sufficient  t&  war- 
rant finding  that  de«ds  were  supported  by  a 
valuable  and  sufficient  consideration  and  were 
not  the  result  of  undue  influence,  a  verdict, 
denying  relief  on  the  ground  of  undue  influ- 
ence, will  not  be  set  aside  because  the  relations 
between  the  parties  were  confidential. 

2.  Appeal  and  error  <S=393I  ( i )— Evidence  view- 
ed in  light  most  favorable  to  party  prevail- 
ing. 

The  appellate  court  should  view  the  evi- 
dence in  the  light  most  favorable  to  the  party 
prevailing  below. 

3.  Appeal  and  error  «=»  1008(3) —  Appellate 
court  may  draw  Its  own  conclusion  as  to  doc- 
nmeritary  evidence. 

If  there  is  documentary  evidence,  the  ap- 
pellate court  is  at  liberty  to  draw  its  own  con- 
clusion from  original  examination  of  the  same. 

Department  3. 

Error  to  District  Court,  Kiowa  CJounty ;  C. 
S.  Essex,  Judge. 

Action  by  Claude  Gerard  against  Vadna  M. 
Costen.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

S.  S.  Pa<^ard,  of  Pueblo,  for  plaintiff  in 
error. 

Charles  B.  Hughes  and  L.  B.  Langdon,  both 
of  PneWo,  for  defendant  in  error. 

ALLEN,  J.  Tbl3  is  a  suit  to  set  aside  two 
deeds  which  had  been  executed  and  delivered 
by  the  plaintiff  to  the  defendant.  Relief  is 
sought  upon  the  ground  of  undue  Influenca 
The  complaint  alleges  "that  about  the  year 
1909  the  said  defendant  falsely  and  fraudu- 
lently promised  to  marry  the  plaintiff,  with- 
out any  intention  of  carrying  out  or  perform- 
ing said  promise;"  that  she  has  ever  since 
refused  to  fulfill  the  promise ;  that  by  reason 
of  the  promise  the  relations  between  plaintiff 
and  defendant  became  confidential,  and  that 
"defendant  acquired  thereby  an  undue  in- 
fluence over  the  mind  of  the  plaintiff ;"  that 
she  exercised  such  undue  Influence,  and  there- 
by Induced  the  plaintiff  to  execute  and  deliver 
the  deeds  in  question.  The  answer  denied  the 
foregoing  allegations,  and  for  a  further  de- 
fense alleged  facts  showing  that  the  deeds 
were  made  for  a  valuable  consideration.  The 
trial  court  found  the  issues  for.  the  defendant, 
and  dismissed  the  case.  The  plaintiff  brings 
the  cause  here  for  review,  and  contends  that 
the  court  should  have  found  the  issues  for  the 
plaintiff  Instead  of  for  the  defendant. 

One  of  the  deeds  in  question  was  executed 
and  delivered  on  January  5,  1914,  and   the 


other  on  January  16,  1915.  The  plaintiff  tes- 
tified that  each  deed  was  executed  without 
any  consideration,  and  that  the  conveyance 
was  made  because  the  defendant  had  prom- 
ised to  marry  him.  On  the  otiier  hand,  there 
was  evidence  adduced  by  the  d^endant  which 
Is  amply  sufficient  to  sustain  a  finding  that 
for  each  deed  there  was  a  consideration 
in  money,  and  that  the  consideration  was 
adequate. 

[1]  There  Is  sufficient  evidence  to  support 
the  trial  court's  finding.  If  the  same  may  be 
implied  from  Its  general  finding,  that  the  de- 
fendant never  promised  to  marry  the  plaintiff. 
Assuming,  however,  that  such  promise  was 
made,  n'"l  assuming,  further,  without  conced- 
ing or  uecidlng,  that  the  relations  between 
the  parties  were  of  such  a  confidential  nature 
as  to  raise  the  presumption  of  undue  influence, 
such  circumstances  would  not,  in  this  case, 
affect  the  resnlt.  The  evidence  In  the  case 
still  remains  sufficient  to  Justify  a  finding 
that  no  undue  influence  was  exer<Hsed  by  the 
defendant  over  the  plaintiff  in  connection 
with  the  execution  of  the  deeds  In  question. 

[2,  3]  The  evidence  In  the  case  is  both  oral 
and  documentary.  The  former  should  be 
viewed  in  the  light  most  favorable  to  the 
party  prevailing  below,  in  this  case  the  de- 
fendant. As  to  the  documentary  evidence,  ■ 
we  are  at  liberty  to  draw  our  own  deductions 
from  an  original  examination  of  the  same. 
On  reviewing  the  record,  under  the  foregoing 
rules,  we  conclude  that  the  evidence  warrants 
the  Judgment. 

The  Judgment  is  affirmed. 

Affirmed. 

OABRIGUBS,  C.  J.,  and  BAILBT,  J.,  con- 
cur. 


KNOFF  et  al.  V.  GRACE.     (No.  9841.) 

(Supreme  Court  of  (Colorado.     July  7,  1020.) 

t.'  Spodflo  performanoe  «=>4I— Provision  that 
statute  of  frauds  shall  not  abridge  power  to 
compel  speolflo  performance  In  case  of  part 
performance  not  to  b«  enlarged. 
WhUe  Rev.  St.  1908,  §  2664,  providiijg  that 
nothing  in  the  chapter  relating  to  statute  of 
frauds  shall  abridge  the  power  of  a  court  of 
equity  to  compel  specific  performance  of  agree- 
ments in  a  case  of  part  performance,  the  ex- 
ception should  not  be  enlarged,  for  otherwise 
the  purpose  of  the  statute  will  be  destroyed. 

2.  Specific  performance  <S=342 — Part  perform- 
ance must  be  of  something  required  by  con- 
tract. 
Specific  performance  of  an  oral  contract  for 
lease  for  three  years,  void  under  Rev.  St.  1006, 
i  2662,  will  not  be  granted  on  the  ground  of 
part  performance,  unless  the  performance  is  of 
something  required  by  the  contract,  and  the  do- 
ing of  something  bcrause  of  the  contract  or  in 
reliance  of  it  is  not  enough. 


^s>For  other  eases  see  bbum  topic  and  KBY-NUUBER  in  all  Key-Numbered  DigesU  and  rndexM 


Digitized  by 


Google 


Colo.)  KNOFF  ▼ 

3.  SpMlflo  porfcrMUM*  4a»43  —  Paymrat  of  j 
rant  ud  taklao  possMSloa  aader  a  parol  leas* 
Is  not  saffloiaat  part  porformance. 

Payment  of  rent  for  seyeral  months  and  the 
taking  of  poBsesBion  under  an  oral  lease  for 
three  years,  void  ander  Rev.  St.  1908,  |  2662, 
is  not  safficient  part  performance  to  warrant 
specific  performance  of  the  agreement. 

4.  Spedllo  porformanoa  «=s>42— Part  parform- 
aooa,  taking  parol  lease  out  of  tha  statuta, 
nust  ba  eonslstant  with  no  othar  thaory. 

Where  part  performance  of  a  parol  lease 
for  three  years  was  relied  on  to  take  the  same 
out  of  statute  of  frauds,  such  performance  must 
be  consistent  with  no  other  theory  than  that 
of  the  alleged  oral  lease,  and  what  is  fairly 
inferable  from  some  other  cause  will  not  be'  re- 
garded as  sufficient. 

5.  Spaoifle  performance  «=>43— Installatloa  of 
trade  fixtares,  aiuplod  with  taking  of  posses- 
sion and  paymoat  of  rent,  aot  part  perform- 
aiica. 

Taking  of  possession  and  payment  of  rent 
coupled  with  installation  of  trade  flxturea  is 
not  sufficient  part  performance  to  take  out  of 
the  statute  of  frauds  a  parol  lease  for  three 
years,  void  under  Rev.  St.  1908,  |  2662,  so  as 
to  warrant  specific  performance. 

Department  2. 

Error  to  District  Court,  Morgan  County; 
Li.  C.  Stephenson,  Judge. 

Action  by  O.  M.  Knoff  and  Ray  Wblte,  co- 
partners doing  business  under  the  Ann  name 
and  style  of  Knoff  &  Wblte  Grocery  against 
T.  P.  Grace.  There  was  a  judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Afl9rmed. 

Arlington  Taylor,  of  Ft  Morgan,  for  plain- 
tiffs In  error. 

Johnson  &  Robison  and  Walter  S.  Cook,  all 
of  Ft.  Morgan,  for  defendant  in  error. 

DBNISON,  J.  A  demurrer  to  the  com- 
plaint was  sustained,  the  plaintiffs  stood  by 
tbe  complaint,  ai\d  now  ask  for  a  supersedeas. 
Both  sides  ask  us  to  determine  the  case  now. 

The  action  was  by  tenants  to  compel  spe- 
cific performance  of  an  oral  lease  for  three 
years,  beginning  February  1,  1919.  The  de- 
fendant, after  rent  had  been  paid  for  several 
months,  refused  to  accept  more,  and  gave 
notice  to  quit.  The  plaintiffs  rely  on  the 
doctrine  of  part  performance  of  an  oral 
contract  to  support  their  case. 

The  statutes  in  point  are  as  follows: 

"Every  contract  for  the  leasing  for  a  longer 
period  than  one  year  •  •  *  of  any  lands 
*  *  *  shalLbe  void"  unless  in  writing.  R.  S. 
1908,  i  2662. 

"Nothing  in  this  chapter  contained  shall  be 
construed  to  abridge  the  powers  of  courts  of 
equity  to  compel  the  specific  performance  of 
agreements,  in  cases  of  part  performance  of 
such  agreement."     R.  S.  1908,  {  2664. 

The  qtiestlon  before  us,  then.  Is  whether, 
under  the  above  sections,  the  part  perform- 
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ance  shown  In  tbe  complaint  Is  sufDctoit  to 
Justifly  a  decree  for  specific  performance  of 
an  oral  lease  for  more  than  one  year. 
Tbe  contract  alleged  is: 

"That  plaintiffs  did  •  •  •  enter  into  an  oral 
lease  with  said  defendant  for  said  storeroom, 
the  said  lease  to  date  from  February  1,  1919, 
and  to  continue  for  three  years,  with  the  option 
to  plaintiffs  to  extend  the  said  lease  two  years 
thereafter  at  a  rental  of  $75.00  per  month  pay- 
able monthly  in  advance;  that  said  storeroom 
wag  to  be  used  for  a  general  retail  grocery  and 
merchandise  store." 

Tbe  facts  relied  oa  as  «(«8tltatlng  part 
performance  are:  (1)  That,  relying  on  said 
agreement,  plaintiffs  resigned  their  posi- 
tions; (2)  formed  a  partnership;  (8)  bought 
and  Installed  fumltnre<  fixtures,  and  otber 
equipment;  <4)  bought  a  stock  of  goods;  (5) 
took  complete  possession;  (6)  establlsbed  a 
paying  business;  (7)  paid  six  months'  rent; 
(8)  it  was  the  only  available  room;  (9)  no 
other  now  available;  (10)  business  will  be 
destroyed  if  relief  is  denied;  (11)  defend- 
ant will  be  unharmed  If  relief  Is  granted; 
(12)  that  defendant  is  not  In  court  with  clean 
bands;  (13)  that  defendant  seeks  to  perpe- 
trate a  fraud  by  renting  to  another  for  a 
bigher  rent. 

Section  2664  is  a  continuation  of  the  equity 
rule  in  £:ngland  and  meet  of  tbe  United 
States.  The  principle  which  supports  the 
rule  is  estoppel  bf  induct  V7hl<^  fundamen- 
tally is  fraud.  It  is  therefore  always  nec- 
essary to  show  that  the  acts  constituting 
part  performance  were  done  with  the  knowl- 
edge and  consent  of  the  otber  party  to  the 
contract.  There  is  some  question  whether 
this  Is  sufficiently  alleged  here,  but  we  do 
not  determine  the  case  upon  that  point. 

[1,  2]  The  statute  in  question  was  passed 
for  tbe  reason  that  it  was  not.  safe  to  let 
proof,  upon  the  questions -therein  referred  to, 
rest  In  parol;  it  follows  that  to  serve  the 
purpose  of  the  statute  we  must  take  care 
never  so  to  extend  the  exceptions  thereto, 
which  are  pressed  upon  us  so  constantly,  as 
to  let  those  questions  become  issues  to  be 
tried  on  oral  testimony  alone. 

While  it  has  often  been  truly  said  that 
equtty  ought  not  to  allow  the  statute  of 
frauds  to  be  used  as  an  instrument  of  fraud 
or  wrong,  yet  the  statute  can  never  be  en- 
forced wltbout  some  hardship  and  wrong. 
Wherever  there  is  an  oral  contract  on  which 
a  party  has  relied,  it  Is,  In  some  degree,  a 
wrong  and  hardship  upon  him  to  hold  it 
Invalid,  and  if  there  is  no  oral  contract  there 
is  no  room  for  the  statute  to  act  Therefore 
tbe  enforcement  of  tbe  statute  must  always 
be,  In  a  sense  (though,  of  course,  not  in  legal 
contemplation)  a  fraud  or  wrong  upon  him 
against  whom  it  Is  enforced. 

It  is  necessary,  then,  to  keep  carefully 
within  the  principles  which  bound  the  rights 
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to  claim  exemption  from  fbe  terms  of  the 
statute.  One  of  tboae  rights  Is  expressed  In 
section  2664,  above  quoted. 

Briefly  expressed,  the'  rale  Is  that  specific 
performance  of  an  oral  contract  will  be  en- 
forced! according  to  the  rules  of  equity,  in 
favor  of  one  who  has  partly  performed  it. 

What  are  th^e  rules  of  equity?  One  of 
them  is  that  part  performance  must  be  part 
performance;  1.  e.,  It  must  be  the  perform- 
ance of  something  required  by  the  contract. 
Von  Troths  ▼.  Bamberger,  15  Colo.  1,  12,  24 
Pac.  883. 

Doing  something  because  of  the  contract 
or  in  reliance  on  It  is  not  enough.  Jennlng 
V.  Miller,  48  Or.  201,  85  Pac.  517. 

[3-i]  There  is  nothing  in  the  plalntiCTs'  13 
points  that  la  required  ojr  the  contract  except 
payment  of  rent,  and  nothing  else  in  them 
that  is  contemplated  by  the  contract  except 
taking  possession.  There  are  authorities 
which  hold  that  taking  possession  and  pay- 
ment of  rent  constitute  sufficient  part  per- 
formance, but  this  leaves  all  proof  of  the 
term  of  the  lease  to  oral  testimony,  and  in  a 
great  majority  of  cases  abrogates  the  statute. 
Practically  all  claims  by  tenants  that  there  is 
(Ml  oral  lease  for  more  than  a  year  are  made 
after  the  tenant  has  taken  imssesslon  and 
paid  rent.  We  must  say,  therefore,  that  mere 
possession  and  {tayment  of  rent  will  not 
amount  to  part  p^formance,  for  the  pur- 
poses now  under  coosideration. 

The  case  of  Adcock  v.  Lieber,  61  Colo.  873, 
117  Pac.  903,  is  not  Inconsistent  with  these 
conclusions,  because  in  that  case  the  con- 
tract provided  that  the  tenant  should  leave 
his  ranch  and  come  to  Hugo  to  live  and  take 
charge  of  the  leased  hotel  and  he  did  so. 

It  is  also  the  rule  that  what  Is  done  as 
part  performance  must,  to  escape  the  statute, 
be  consistent  with  no  theory  other  than  that 
of  the  alleged  oral  lease.  What  is  fairly 
referable  to  some  other  cause  than  the  con- 
tract as  alleged  will  not  be  regarded  as  suffi- 
cient part  performance  to  Justify  a  decree  of 
specific  performance.  Von  Trotha  v.  Bam- 
berger, 16  Colo.  1,  12,  24  Pac.  883;  Jennlng 
v.  Mlllfr,  48  Or.  201,  85  Pae.  617;  Morrison 
v.  Herrick,  130  111.  631,  642.  22  N.  B.  537; 
Wood  V.  Thornly,  58  111.  468;  Koch  v.  Natl. 
Bldg.  Ass'n,  137  lU.  497,  27  N.  E.  530. 

The  reason  for  this  rule  Is  that  an  act 
which  is  consistent  with  some  contract  other 
than  that  alleged  does  not  tend  to  prove  the 
latter. 

For  example,  in  the  present  case  possession 
and  payment  of  rent  are  as  consistent  with 
a  tenancy  from  month  to  month  as  with  one 
of  a  year  or  more.  So  the  installation  of 
'trade  fixtures  is  consistent  with  a  monthly 
'tenancy,  because  the  tenant  would  be  obllRed 
to  Install  them  whatever  his  tenancy.  This 
distinguishes  the  present  case  from  those 
where  the  alterations  have  been  so. great  and 


permanent  as  to  convince  one  that  a  long  and 
definite  tenancy  was  exx>ected.    The  whole 
proof,  therefore,   Is  left  to  oral   testimony, 
which  is  what  the  statute  seeks  to  prevent. 
The  judgment  should  be  affirmed. 


MAD8EN   V.   CARPENTER.    (N«.  9042.) 

(Supreme  Court  of  Colorado.    June  7,  1820.) 

Vendor  and  purchaser  i&=>37(4)— Representa- 
tions as  to  water  supply  held  not  ground  for 
rescission,  where  purdiaser  personally  In- 
vestigated. 

In  a  purchaser's  suit  to  rescind  a  land  con- 
tract on  the  ground  that  defendant's  agent  had 
falsely  represented  that  a  water  district  where- 
in the  land  was  situated  would  be  able  to  sup- 
ply water,  a  judgment  for  plaintiff  could  Bot 
be  sustained,  where  it  appeared  that  the  state- 
ments of  tbe  agent  were  mere  expressions  of 
opinion  and  that  the  purchaser  had  himself  per- 
sonally investigated  the  situation  before  enter- 
ing into  the  contract. 

Error  to  District  Court,  Saguache  County; 
Jesse  C.  Wiley,  Judge. 

Suit  by  Miles  Q.  Carpenter  against  Andrew 
Hansen,  with  Crls  Madsen,  administrator, 
substituted  npaa  defendant's  death,  to  rescind 
a  land  contract.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Beversed  and  re- 
manded. 

In  August,  1918,  defendant  in  error.  Miles 
O.  Carpenter,,  a  farmer  from  Sarpy  county. 
Neb.,  came  to  MoflCat,  Saguache  connty,  in 
the  San  Luis  Valley,  for'tbe  purjwse  of  exam- 
ining and  buying  land,  If  It  suited  him,  and 
moving  to  Colorado.  'After  spending  some  10 
days  looking  at  land,  he  entered  into  a  con- 
tract with  Andrew  Hansen,  through  the  lat- 
ter's  agents,  to  buy  a  tract  near  the  town  of 
Moffat,  at  $35  per  acre,  amounting  to  $5,600, 
which  contract,  as  far  as  material,  is  as  fol- 
lows: 

"Moffat,  Colo.,  Sept.  1,  19l3. 

"Beceived  of  M.  G.  Carpenter,  of  Sarpy 
county.  Neb.,  tbe  sum  of  $600,  as  forfeit  and 
part  payment  on  purchase  of  the  following  de- 
scribed real  estate.  «  •  •  The  total  price 
to  be  paid  for  said  above-described  real  estate 
is  $5,000,  and  is  to  be  paid  as  follows:  $600 
receipted  for  hereby:  $1,800,  March  1,  1914; 
$1,600  March  1,  1915;  $1,600  March  1,  MIO; 
interest  payable  annually  at  6  per  cent.  Title 
to  be  good,  and  a  good  and  sufficient  warranty 
deed  to  be  executed  and  delivered  by  Andrew 
Hansen,  his  heirs  or  asi^igns,  on  or  before 
March  1,  1914,  together  with  a  complete  ab- 
stract of  title.  If  the  title  is  good,  and  M.  G. 
Carpenter  does  not  make  the  payment  of  said 
balance  of  $1,800  on  or  before  March  1,  1914, 
then  the  payment  of  $600  is  to  be  forfeited  as 
partial  liquidated  damages.  If  this  title  is  not 
good,  and  cannot  be  corrected  within  a  reason- 


fissPor  other  eases  see  same  topic  and  KGY-NUMBER  In  all  Key-Numbered  Dlgesta  and  rndexM 


Digitized  by 


Google 


Colo.) 


KADSEN  V.  CABPKNtTEB 
(1»0  P.) 


629 


able  time,  then  the  payment  of  $600  is  to  be 
returned  to  said  Carpenter.  Possession  to  be 
given  March  1,  1914." 

Carpenter  took  possession  of  the  premises, 
and,  March  1,  1914,  made  the  cash  payment 
ol  $1,800,  nnd  executed  two  promissory  notes, 
for  $1,600  each,  one  payable  March  1,  1915, 
and  the  other  March  1, 1916,  secured  by  trust 
deed  and  Hansen  deeded  him  the  land.  April 
2,  1915,  Carpenter  brought  this  suit  to  rescind 
tbe  contract,  and  to  recover  the  $2,400  paid 
thereon,  and  to  cancel  the  notes  representing 
tbe  deferred  payments,  and  tendered  a  deed 
conveying  the  land  back  to  Hansen.  Pending 
tbe  trial,  defendant  died,  and  his  administra- 
tor was  substituted. 

The  complaint  alleges  that  plaintiff  was  a 
resident  of  Nebraska,  not  familiar  with  irri- 
gation, and  ignorant  of  the  value  and  produc- 
tiveness of  lands  In  the  San  Luis  Valley, 
which  matters  were  all  known  to  defendant; 
that,  to  Induce  him  to  purchase  tbe  tract,  de- 
fendant falsely,  fraudulently,  and  knowingly 
represented  to  plaintiff  that  it  was  a  No.  1 
farm,  worth  $35  per  acre,  and  as  good  land 
as  any  In  that  vicinity,  and  that  no  land  of 
that  quality  in  the  locality  could  be  purcbased 
for  a  less  amount;  that  on  account  <rf  its 
being  situated  within  the  boundary  of  the 
Moffat  irrigation  district  tbe  land  would  be 
entitled  to  receive  sufficient  water  from  the 
district  for  Irrigation ;  that  tbe  district  bad 
developed  sufficient  water  to  properly  irrigate 
all  tbe  land,  and  had  purcbased  machinery 
with  which  It  would  develop  additional  wa- 
ter, and  that  tbe  alkali  on  the  land  was  a 
good  fertilizer;  that  these  statements  were 
false,  and  known  by  defendant  to  be  untrue 
when  he  made  them,  and  were  made  to  de- 
ceive plaintiff;  that  the  value  of  the  land 
did  not  exceed  $15  per  acre,  .and  that  plain- 
tiff relied  upon  tbe  false  statements,  and 
would  not  bave  contracted  to  purchase  tbe 
land,  had  he  not  believed  them  to  be  true. 

Tbe  court  found  tbe  Issues  for  plaintiff, 
and  entered  a  Judgment  and  decree  ordering 
that  tbe  contract  be  canceled  and  rescinded, 
and  tbe  sale  held  for  naught,  and  that  plain- 
tiff recover  from  defendant  tbe  $2,400  paid 
thereon,  wltb  interest,  less  $500  as  rental,  and 
that  tbe  two  notes  of  $1,600  each  be  canceled 
and  delivered  to  plaintiff. 

J.  EHzia  Johnston,  of  Saguache,  and  James 
P.  Veerkamp,  of  Monte  Vista,  for  plaintiff  in 
error. 

John  I.  Palmer  and  S.  M.  True,  both  of 
Saguache,  for  defendant  in  error. 

GARBIGUES,  C.  J.  (after  stating  the  facts 
as  above).  Plaintiff's  cause  of  action  is  predi- 
cated upon  aUeged  fraudulent  representations 
regarding  the  water  rights  and  the  status  of 
the  Moffat  irrigation  district,  which  it  was 
supposed  would  furnish  the  land  with  water 
for  Irrigation,  and  the  quality,  character,  and 
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value  of  the  land.  The  second  point  might 
be  ignored  as  immaterial,  because  plaintiff 
testified  that,  while  the  soil  was  not  as  rep- 
resented, still  the  failure  to  get  the  water  was 
the  only  thing  about  which  be  complained; 
that.  If  the  district  bad  furnished  the  water 
as  represented,  he  would  have  been  satisfied 
and  gone  ahead  with  tbe  deal.  Tbe  tract  was 
pasture  and  bay  land,  and  had  never  been 
farmed  or  irrigated,  and  no  water  was  bar- 
gained for,  promised,  conveyed,  or  went  wltb 
it.  Plaintiff  was  told  and  understood  that  no 
water  went  with  tbe  land,  and  that  be  waS 
purchasing  no  water  right,  and  that  tbe  wa- 
ter would  have  to  come  from  the  irrigation 
district,  which  had  just  been  formed  and  was 
installing  a  pumping  proposition.  Plaintiff 
testified  in  substance  that  tbe  agent  repre- 
sented to  him  In  August,  1013,  that  tbe  fol- 
lowing year — that  is,  1914 — ^the  irrigation  dis- 
trict would  have  Its  systeor  so  developed  that 
he  would  be  able  to  get  water  for  the  land, 
and  that  he  would  not  have  executed  tbe  con- 
tract and  bought  the  land  if  be  bad  not 
tbongbt  so ;  that  he  intended  to  farm  tbe  land 
when  be  bought  it,  but  soon  saw  be  could  not 
get  any  water,  and  never  plowed  any  of  it  up ; 
that  the  agent  said  that  tbe  plan  was  feasible, 
and  that  tbe  district  would  be  able  to  furnish 
water  for  tbe  land;  that  it  bad  a  pumping 
plant  6  miles  north  of  town,  and  a  water  prop- 
osition on  Crooked  creek  that  it  was  going  to 
use  as  soon  as  they  could  get  hold  of  It ;  that 
the  pumping  plant  would  develop  sufficient 
water ;  that  the  most  of  the  talk  was  as  to 
tbe  source  of  tbe  water ;  that  tbe  ag6nt  r^h 
resented  that  the  irrigation  district  had  wa- 
ter for  tbe  land  from  tbe  pumping  plant,  and 
took  him  out  to  the  plant  to  examine  it  before 
he  signed  the  contract;  tliat  be  never  made 
any  demand  for  tbe  water,  and  did  not  think 
he  bad  to,  because  be  understood  tbe  land  In 
tbe  district  was  taxed,  and  tbey  were  bound 
to  furnish  the  water  without  Its  being  de- 
manded ;  that  tbe  agent  showed  him  tbe  pump- 
ing plant  as  a  proposition  that  was  going  to 
be  Installed;  that  he  saw  where  they  bad 
been  pumping  water,  but  did  not  measure  it ; 
that  no  one  showed  him  any  water  that  was 
for,  or  that  went  with,  the  land,  or  that  could 
be  used  upon  it ;  that  there  was  no  ditch  con- 
veying water  to  the  land;  that  the  Irriga- 
tion district  was  to  make  a  ditch,  and  put  It 
through  to  tbe  land ;  that  tbe  agent  brought 
a  local  newspaper  along,  and  read  an  article 
as  to  when  they  were  going  to  Install  the  ma- 
chinery for  the  pumping  plant,  and  in  Au- 
gust, 1913,  took  him  to  interview  tbe  board 
about  It,  and  the  board  told  him  they  had  a 
contract  with  the  Austin  people  for  two 
dredges,  and  would  start  operations  in  the 
spring  of  1914,  as  soon  as  the  frost  was  out ; 
that  they  showed  him  some  ditches  already 
made  from  the  pumping  plant  to  other  land 
in  south  of  Moffat ;  that  the  agent  represent- 
ed that  tbe  water  tbey  bad  already  developed 
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would  liold  us  fellows  that  wen  coming  in 
there  up"  until  tbey  had  the  other  water  go- 
ing ;  that  be  went  to  see  the  board  personal- 
ly, because  he  wanted  to  find  out  from  them 
about  the  water  source,  and  that  he  found 
out  about  it  by  Inquiring  at  Moffat ;  that  he 
never  plowed  up  any  of  the  ground,  or  at- 
tempted to  put  It  in  crops,  because  after  he 
had  the  land  a  little  while  he  found  out  he 
was  not  going  to  get  the  water;  that  be 
wonid  have  gone  ahead,  it  the  district  had 
furnished  the  water  for  the  land  the  follow- 
ing spring,  and  would  have  been  satisfied 
with  the  deal;  that  the  failure  to  get  the 
water  was  the  only  thing  about  which  be 
complained,  although  the  soU  was  not  atf 
good  as  represented;  that  the  agent  induced 
him  to  interview  the  board  about  the  water, 
and  went  with  him,  but  that  nobody  reiH-e- 
sented  to .  him  that  there  were  any  ditches 
built  from  which  he  could  irrigate  the  land, 
but  that  the  district  was  supposed  to  put 
them  in,  and  represented  that  It  would  be 
done. 

From  reading  the  whole  evidence  given  on 
the  trial  it  is  plain  that  defendant's  agent 
only  expressed  an  opinion  that  the  propo- 
sition- was  feasible,  that  the  district  would  be 
able  to  supply  water  for  the  lands  lying 
thereunder,  and  that  defendant  would  be  able 
to  get  water  for  the  land  from  the  district, 
which  was  not  a  false  statement  as  to  a  past, 
present,  or  existing  fact.  As  a  matter  of 
fact  the  water  system  was  not  feasible,  but 
was  a  failure,  and  plaintiff,  as  soon  as  be 
found  this  out,  had  the  land  withdrawn  from 
the  district  and  ^ever  paid  any  district  taxes, 
and  the  district  subsequently  was  dissolved. 

As  to  whether  it  was  a  valuable  piece  of 
land,  or  would  grow  anything  that  the  cli- 
mate would  grow,  or  as  good  crops  as  could 
be  grown  in  that  locality  or  climate,  or  grow 
any  crops  at  all,  or  whether  it  was  good  soil 
or  poor  soil,  or  was  worth,  |35  an  acre,  were 
mere  expressions  of  opinion.  Plaintiff  had 
been  a  farmer  all  his  life,  and  came  to  Colo- 
rado and  spent  a  week  or  10  days  personally 
visiting  the  locality,  and  conversed  freely 
with  the  farmers  and  people  about  Moffat, 
and  stayed  all  night  there  with  an  old  farm- 
er friend  from  Nebraska,  for  the  purpose  of 
finding  out  about  the  lands,  and  went  all  over 
and  around  the  land,  and  dug  holes  In  it  with 
a  spade,  and  Investigated  personally  the  char- 
acter of  the  soil,  and  conversed  fully  with  the 
officers  of  the  irrigation  district,  learned  their 
plans,  and  visited  their  plant  before  he  signed 
the  contract.  He  came  back  again  to  Colo- 
rado on  the  15th  of  February,  1914,  and  made 
another  thorough  Investigation,  both  of  the 
land  and  water  system,  before  completing  the 
deal. 

Under  such  circiunstanccs  the  finding,  Judg- 
ment, and  decree  cannot  stand.  Muir  v. 
Pratt,  18  Colo.  App.  363,  .369,  71  Pac.  896; 


Everlst  t.  Drake,  28  Colo.  A^.  273,  283,  143 
Pac.  811. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  action. 

TBLLKB  and  BUBKB,  JJ..  concur. 


KEITH    V.    8CHUCK.    (No.    979Z) 
(Supreme  Court  of  Colorado.    June  7,  1980.) 

1.  Appeal  and  error  «S3I040(I6)— Overrallai 
demurrer  for  a  misjoinder  harmless  where 
only  oae  canse  of  aotlon  svbmlttad. 

The  overraling  of  demurrer  to  complaint 
for  misjoinder  of  causes  of  action  and  the  de- 
nial of  motion  to  compel  plaintiff  to  elect  upon 
which  cause  of  action  he  would  proceed,  if 
error,  was  harmleaa,  where  court  in  its  instruc- 
tions to  jury  limited  plaintiff's  recovery,  if  any, 
to  that  sought  only  in  one  cause  of  action. 

2.  Sales  «=>I24 — Returned  goods  apoo  re- 
solsston  held  suffloieot. 

The  existence  of  a  chattel  mortgage  on  the 
property  at  the  time  buyer  returned  it  to  seller 
and  seller  refused  to  accept  it  did  not  prevent 
the  buyer's  resdaaion,  where  refusal  to  re- 
ceive property  was  not  baaed  upon  the  ground 
of  the  existence  of  such  lien,  and  where  the 
buyer  did  not  thereafter  treat  the  property  as 
Ms  own  and  eventually  released  the  mortgage. 

3.  Sales  4=9 1 24 — On  reselMlon  baysr  eenid 
make  good  his  tender  of  goods,  rvfated  by 
seller  by  delivering  release  of  mortgage 
thereon. 

Where  seller,  on  buyer's  rescission,  refus- 
es buyer's  tender  of  goods  on  the  ground  that 
be  is  not  being  put  in  statu  quo  because  of 
existence  of  chattel  mortgage  placed  on  the 
property  by  buyer,  buyer  could  make  Iiis  ten- 
der good  by  procuring  and  delivering  to  seller 
a  release  of  the  mortgage. 

4.  Appeal  and  error  «s>l033(8)— Seller  held 
not  entitled  to  complain  of  decree  of  rescis- 
sion entered  after  Judgment  for  parchaiA 
money  in  law  action. 

In  buyer's  action  for  return  of  purchase 
money  on  theory  that  he  had  rescinded  con- 
tract of  sale  on  ground  of  fraud,  that  court 
after  rendering  judgment  for  buyer  entered  * 
decree  rescinding  the  contract  and  reinvested 
seller  with  title  is  no  reason  for  remanding  the 
case  on  the  ground  that  such  decree  was  im- 
proper or  void  in  action  at  law  based  on  a  re- 
scission by  act  of  buyer,  since  seller  benefited 
more  than  buyer  by  such  decree  and  could  not 
complain  thereof. 

Department  3. 

Error  to  District  Court,  Jefferson  County: 

5.  W.  Johnson,  Judge. 

Action  by  Charles  F.  Schuck  against  C.  W. 
Keith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error  and  applies  for  supersedeas. 
Application  for  supersedeas  denied.  Judg- 
ment affirmed. 


^s>For  other  cases  see  aiime  topic  and  KEY-.NUMBRR  in  all  Key-Numbered  DIsesta  and  rndezaa 


Digitized  by 


Google 


Colo.) 


KEITH  V.  SCHXJCK 
Uso  p.) 


531 


Bana,  Blonnt  &  SllTenteln,  of  Denver,  for 
plaintiff  in  error. 

Qualntance,  King  &  Qnalntance  and  George 
J.  Humbert,  all  of  Denver,  for  defendant  In 
error. 

ALIiEN,  3.  This  Is  an  action  by  the  bnyer 
against  the  seller  of  certain  personal  proper- 
ty. The  plaintiff  seeks  to  recover  back  the 
purchase  money,  on  the  theory  that  he  had 
rescinded  the  contract  of  sale  on  the  ground 
of  fraud.  The  complaint  also  contains  a 
cause  of  action  for  damages.  The  plaintiff 
was  successful  in  the  court  below  as  to  the 
recovery  of  the  purchase  money,  and  makes 
nu  complaint  here  of  the  failure  to  recover 
upon  hla  claim  for  damages.  The  defendant 
brings  the  cause  here  for  review,  and  has  ap- 
plied for  a  supersedeas.  The  plaintiff  in  er- 
ror, defendant  below,  contends  that  there  is  a 
misjoinder  of  causes  of  action  in  the  com- 
plaint 

The  complaint,  as  amended,  for  a  first 
cause  of  action  alleges,  In  substance,  that  on 
or  abont  October  8,  1918,  Charles  F.  Schack, 
the  plaintiff,  purchased  from  the  defendant, 
C.  W.  Keith,  "one  B.  F.  Avery  tractor,  or  mo- 
tor, together  .with  two  disc  and  two  mold- 
board  plows  and  the  fixtures  and  eqnlpment 
going  with  the  same,  for  the  prchase  price  of 
$1,410" :  that  the  purchase  of  ■  the  property 
was  induced  by  certain  false  representations 
made  by  the  defendant;  tliat  upon  the  dis- 
covery of  the  falsity  of  the  representations 
the  plaintiff  immediately  elected  to  rescind 
the  sale,  notified  the  defendant  to  that  effect, 
and  tendered  and  delivered  the  property  back 
to  the  defendant.  It  is  conceded,  or  at  least 
we  find,  that  the  first  canse  of  action  is  one 
for  the  recovery  back  of  the  purchase  money 
on  the  theory  .that  the  plaintiff  had  rescinded 
the  contract  on  the  ground  of  fraud. 

The  second  cause  of  action  sets  up  the 
frand  alleged  In  the  first  cause  of  action  and 
alleges,  In  substance,  that  because  of  such 
fraud  the  plaintiff  was  unable  to  plow  certain 
lands  which,  in  reliance  upon  defendant's  al- 
leged representations,  he  had  contracted  to 
plow.    Damages  are  claimed  on  this  account. 

The  defendant's  contention,  above  mention- 
ed, that  there  is  a  misjoinder  of  causes  of  ac- 
tion. Is  based  upon  the  theory  that  the  second 
cause  of  action  is  one  which  affirms  the  con- 
tract, and  therefore  Inconsistent  with  the 
first  cause  of  action.  The  plaintiff,  on  the 
other  hand,  contends  that  the  second  cause  of 
action  disaffirms  the  contract,  and  that  the 
damages  sought  to  be  recovered  are  merely 
incident  to  the  first  cause  of  action. 

To  raise  the  question  of  misjoinder  of 
causes  of  action,  the  defendant  filed  a  demur- 
rer to  plaintUTs  replication,  on  the  theory 
that  the  demurrer  would  be  carried  back  to 
the  complaint.  The  demurrer  was  overruled. 
Tbe  Qoestion  of  misjoinder  was  again  pre- 


sented by  a  motion  to  compel  the  plaintiff  to 
elect  upon  which  cause  of  action  he  would 
proceed.    The  motion  was  denied. 

[1]  Error  la  assigned  to  the  overruling  of 
the  demurrer  and  the  motion.  Assuming, 
without  conceding  or  deciding,  that  the  de> 
fendant's  contention  as  to  misjoinder  of 
causes  of  action  is  well  founded,  and  that  the 
court  erred  In  overruling  the  demurrer,  and 
again  erred  in  denying  the  motion  to  compel 
election,  the  reford  shows  that  such  errors 
were  harmless.  The  conclusion  jiist  stated 
results  from  the  fact  that  the  trial  court  in 
Its  instructions  to  the  Jury  limited  plaintiff's 
recovery,  if  any  there  should  be,  to  that 
sought  only  in  the  first  cause  of  action. 
Where  a  court  limits  recovery  to  one  cause 
of  action,  a  misjoinder  of  causes  of  action  is 
not  a  ground  for  reversal.  4  C.  J.  928,  f  2902. 
The  overruling  of  a  demurrer  for  misjoinder 
of  causes  of  action  is  harmless  error  where 
only  one  cause  of  action  Is  submitted  to  the 
Jury.  4  O.  J.  935,  S  2909.  Where  the  court, 
after  hearing  the  evidence,  eliminates  one  of 
the  causes  of  action,  rulings  refusing  to  com- 
pel an  election  do  not  constitute  prejudicial 
error.'   4  C.  J.  943,  {  2918. 

The  plaintiff  in  error  further  contends  that 
the  plaintiff  below  "was  unable  to  put  the  de- 
fendant in  statu  quo,"  and  therefo#  could  not 
rescind  the  contract  and  his  only  remedy,  if 
any,  was  damages  for  breach  of  contract. 
This  contention  involves  the  fiicts  relating  to 
plaintiff's  return  of  the  property,  and  his 
compliance  with  the  rule  that  a  buyer  must, 
as  a  gondltlon  precedent  to  rescission,  restore, 
or' offer  to  restore  the  property  to  the  seller. 

It  is  admitted  tn  the  pleadings  that  "the 
plaintiff  offered  to  deliver"  to  the  defendant 
the  property  purchased  which  is  generally 
referred  to  in  the  briefs  as  the.  "tractor." 
The  plaintiff  in  error,  however,  claims  that 
the  plaintiff  could  not,  and  did  not,  restore 
or  offer  to  restore  the  consideration,  because 
of  the  fact  tliat  he  had  placed  a  chattel  mort- 
gage upon  the  tractor,  which  mortgage  was  a 
valid  and  subsisting  lien  on  the  property  at 
the  time  it  was  returned  or  offered  to  the  de- 
fendant 

[2,  3]  Whatever  may  ordinarily  be  the  ef- 
fect of  placing  a  chattel  mortgage  upon  prop- 
erty which  is  afterwards  returned  to  the  sell- 
er in  an  attempt  by  the  buyer  to  rescind  the 
sale,  it  does  not  warrant  a  reversal  of  the 
judgment  in  the  instant  case.  It  is  not  dis- 
puted that  at  the  time  the  tractor  was  return- 
ed to  the  defendant  he  refused  to  accept  It 
He  did  not  refuse  to  receive  the  property  up- 
on the  ground  that  a  lien  existed  thereon. 
Had  the  refusal  been  made  upon  such  ground, 
the  plaintiff  might  have  made  his  tender  good 
by  procuring  and  delivering  to  the  defendant 
a  release  of  the  mortgage.  2  Black  on  Re- 
scission, etc.,  §  G20.  The  plaintiff  did  not, 
after  the  return  of  the  tractor,  treat  it  as  his 


Digitized  by 


Google 


632 


190  PACIFIC  HEPOBTBB 


(Golo. 


own.  nie  defendant  did,  or  at  least  could 
have,  possession  of  the  property.  The  mort- 
gage was  eventually  released.  Atthe  time  of 
the  trial  the  plaintiff  Introduced  in  evidence 
a  release  of  the  mortgage.  If  the  rescission 
7as  faulty,  which  we  do  not  concede,  the  de- 
fendant was  not  prejudiced  thereby.  We  are 
of  the  opinion  that  under  the  admitted  facts, 
above.mentioned,  the  defendant's  substantial 
rights  were  not  affected  by  any  rulings  at  the 
trial  with  reference  to  the  effect  of  the  chat-, 
tel  mortgage. 

[4]  The  plaintiff  in  error  complains  of  a  de- 
cree which  was  entered  by  the  court  after  a 
Judgment  in  favor  of  the  plaintiff  npon  the 
verdict  was  ordered  entered.  The  decree  ap- 
pears to  be  one  appropriate  in  a  suit  in  equi- 
ty to  rescind.  It  purports  to  reinvest  defend- 
ant with  title  to  the  property  and  rescinds 
the  contract  of  sale.  If  such  a  decree  is  im- 
proper, or  even  if  it  is  void,  merely  because 
the  action  was  one  at  law  based  on  a  rescis- 
sion by  the  act  of  the  plaintiff,  it  affords  no 
reason  for  remanding  the  case,  and  plaintiff 
is  still  entitled  to  the  Judgment  on  the  verdict 
for  the  sum  of  $1,410,  the  purcliase  price  of 
the  tractor.  The  entry  of  the  subsequt^nt  de- 
cree benefited  defendant  more  than  plaintiff, 
and  If  such  entry  was  error  it  is  not  an  error 
of  which  defendant  can  complain. 

Other  gQestions  are  discussed  in  the  briefs, 
upon  wliich  no  opinion  will  be  e^cpressed  oth- 
er than  to  say  that  there  is  sufficient  evidence 
to  support  the  Judgment  and  that  there  is  no 
reversible  error  in  the  record. 

The  application  for  a  supersedeas  is  denied. 
The  Judgment  is  affirmed. 

Affirmed. 

GABRIGUSS,  a  J.,  and  BAILEY,  J.,  con- 
cur. 


PERINI  V.  CONTINENTAL   OIL  CO. 

(No.  9813.) 

(Suproma  Court  of  Colorado.     June  7,  1920.) 

1.  Corporations  «=3339— Statement  of  Indebt- 
a4nes«  on  January  ist  in  report  filed  Feb'ru- 
ary  28th  held  insufflcient. 

Statement  of  indebtedness  of  corporation  on 
January  Ist,  in  report  not  filed  until  February 
2.^111,  held  insufficient,  under  statute  requiring 
statement  of. the  financial  condition  of  corpo- 
ration "at  the  date  of  filing  of  said  report";  it 
being  necessary,  under  such  statute,  that  the 
report  state  the  indebtedness  on  the  day  that 
the  report  is  made,  and  that  it  be  filed  within 
a  reasonable  time  under  the  circumstances  of 
the  case. 

2.  Limitation  of  actions  «=958(4)— Failure  to 
file  annual  report  of  financial  condition  did 
•ot  bar  suit  on  directors'  liability  for  similar 
subsequent  default. 

Failure  to  file  proper  annual  report  of 
financial  condition  of  corporation,  makinj^ 


of 
di-l 


rectors  personally  liable  for  tlie  eorporatloD'i 
debts,  did  not  start  the  statute  of  limitatiaiis 
running  so  as  to  bar  an  action  for  liability  in- 
curred by  failure  to  file  proper  report  for  • 
subsequent  year. 

3.  Corporations  «s»34i— Salt  against  director* 
beoause  of  default  In  making  annual  report 
maintainable  by  creditor's  assignee. 
Where  corporation  failed  to  file  proper  an- 
nual report  of  its  financial  condition,  as  required 
by  the  statute,  an  action  against  the  directors 
for  corporation's  indebtedness  incurred  dnring 
the  year  could  be  maintained  by  the  creditor's 
assignee. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judga 

Action  by  the  Continental  Oil  Company 
against  H.  Perini.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Iiilyard  &  Simpson,  of  Denver,  for  plaintiff 
In  error. 

John  Home  Chiles,  of  Denver,  for  defend- 
ant in  error. 

TELLER,  J.  Defendant  in  error  brought 
an  action  against  plaintiff  in  error  to  re- 
cover the  amount  of  certain  debts  contracted 
by  the  Capital  Hill  Garage  Company,  of 
which  plaintiff  In  error  was  one  of  the  direc- 
tors, during  the  year  1916  and  prior  to  the 
Otb  day  of  0(:tober  of  that  year. 

Plaintiff  In  the  action  sought  to  have  the 
defendant  made  personally  liable  for  said 
debts  because  of  an  alleged  failure  of  the 
corporation  to  file  Its  annual  report  witliln 
60  days  after  January  1, 1917.  This  report  is 
dated  February  27,  1017,  and  was  filed  Feb- 
ruary 28,  1917.  Under  the  sUth  head  In  a 
blank  provided  by  the  secretary  of  state, 
wlilch  reads: 

"Amount  of  indebtedness  at  date  of  filing  of 
this  report  f "         ' 

— ^no  statement  whatever  was  made.  Undw 
the  eighth  heading,  which  reads: 

"Eighth.  Such  other  information  as  will  show 
with  reasonable  fullness  and  certainty  the 
condition  of  real  and  personal  property,  and 
the. financial  condition  of  your  company  at  the 
date  of  filing  tUs  report" 

— a  trial  balance  was  set  out  showing  ac- 
counts payable  $3,163.03.  The  trial  court 
found  for  the  plaintiff,  and  the  defendant 
brings  error. 

[1]  Whether  or  not  the  report  filed  Is  suffi- 
cient in  form  need  not  be  determined,  since 
we  arc  of  the  opinion  tliat  a  statement  of  the 
indebtedness  on  January  1st,  though  unob- 
jectionable as  to  form,  not  filed  until  Feb- 
ruary 2Sth,  does  not  meet  the  statutory  re- 
quirement We  agree  with  counsel  for  plain- 
tiff in  error  that  it  would  be  unreasonable 
to  construe  the  words  "at  the  date  of  filing 
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said  report"  as  reqairlng  a  statement  of  in- 
debtedness on  the  very  day  of  flUng.  Tbat 
would  be  impracticable,  if  not  ImpossiUe,  for 
corporatlona  at  any  considerable  distance 
from  the  capital. 

The  report  should  state  the  indebtedness 
on  the  day  the  report  is  made,  and  the  filing 
should  follow  Immediately;  that  is,  the  report 
should  be  filed  within  a  reasonable  time, 
such  time  depending  upon  the  circumstances 
of  each  case. 

Plaintiff  in  error,  however,  contends  that, 
If  tiie  report  for  the  year  1916,  filed  in  1917, 
is  defective,  so  also  was  the  report  for  the 
preceding  year;  It  having  been  dated  Feb- 
ruary 14,  1916,  and  filed  February  26th  of 
that  year.  Assuming  that  the  report  filed  in 
1916  was  defective  because  of  the  unrea- 
sonable delay  in  filing  it  after  it  was  made 
and  verified,  it  is  counsel's  contention  that 
under  the  decisions  of  tills  court  in  Dart  v. 
Hu^es,  49  Colo.  465,  109  Pac.  952,  and 
Thatcher  v.  Salomon,  16  Colo.  App.  150,  64 
Pac.  368,  the  offense  of  the  directors  was  com- 
plete on  March  2,  1916;  that  the  statutory 
limitation  of  one  year  then  began  to  run,  and 
at  the  end  of  a  year  thereafter  the  bar  was 
complete.  Counsel's  position  is  that,  when 
once  directors,  by  failing  to  file  a  report, 
have  become  subject  to  the  statutory  penalty, 
and  the  period  of  one  year  has  elapsed  after 
the  right  to  a  penalty  accrued,  the  resulting 
bar  applies  to  all  contracts  made  thereafter, 
even  in  subsequent  years. 

[2]  This  cannot  be  a  proper  interpretation 
of  the  decisions  cited.  No  such  question  was 
Involved  in  either  of  them,  and,  if  counsel  Is 
correct,  when  once  the  directors  had  de- 
faulted in  their  statutory  duty  in  the  respect 
noted,  and  suit  had  not  been  brought  against 
them  for  a  year,  they  would  thereafter  be 
Immune  from  attach  under  the  statute, 
though  the  corporation  never  filed  another 
annual  report. 

In  C.  F.  &  I.  Co.  T.  Lenhart,  6  Colo.  App. 
611.  41  Pac.  834,  It  was  held  that  a  creditor 
cannot  waive  a  default  of  a  corporation  in 
not  filing  a  report  in  a  previous  year,  and 
thus  postpone  the  beginning  of  the  statutory 
period  of  limitation.  That  being  so,  it  would 
be  unfair  to  permit  defendants  to  take  ad- 
vantage of  their  default  in  one  year  to  pro- 
tect themselves  from  the  penalty  for  subse- 
qoent  defaults. 

The  evident  purpose  of  the  law  is  to  re- 
Qnire  and  enforce  the  filing  of  these  reports 
annually,  for  the  benefit  of  parties  dealing 
with  the  corporations.  The  interpretation 
suggested  by  counsel  would  defeat  the  plain 
Intent  of  the  law. 

[3]  It  is  further  urged  that,  as  this  is  an 
action  for  a  penalty,  there  is  no  right  of  re- 
covery upon  an  assigned  claim.  In  Credit 
Men's  Adjustment  Co.  v.  Vickery,  62  Colo. 
214.  161  Pac.  297,  Ann.  Cas.  1918E,  1074,  that 


question  was  decided  adversely  to  said  con- 
tention. 

We  find  no  error  In  the  record,  and  the 
judgment  is  accordingly  affirmed. 


6ARBIGUES,  C.  J.,  and  BUBKB,  X, 
cur. 


con- 


SMILLIE  V.  DE  MENDOZA.    (Ne.  9721.) 
(Supreme  Court  of  Colorado.    June  7,  1920.) 

1.  Appeal  and  error  «=> 1 002— Verdict  oa  eon- 
flictiag  evidenoe  not  disturbed. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  writ  of  error. 

2.  Breach  of  fflarriage  promise  «s»22— Acts 
of  parties  are  admissible. 

As  marriage  contracts  are  generally  oral 
and  made  without  witnesses,  evidence  of  the 
acts  of  the  parties,  from  which  an  inference 
may  be  drawn  as  to  their  relations,  is  admis- 
sible in  an  action  for  breach.  * 

3.  Breach  of  marriage  promise  «=92l— Letters 
between  parties  admissible. 

Correspondence  between  the  parties  about 
the  time  of  the  alleged  engagement  held  adnds- 
sible  in  breach  of  promise  suit. 

4.  Appeal  and  error  «s>IOIS(5)— Co«rt°  will 
defer  to  trial  court's  flndlng  as  to  qootleat 
verdict  en  motion  for  new  trial. 

Where  the  trial  court  heard  evidence  on  the 
motion  for  new  trial,  sought  on  the  ground  that 
the  verdict  was  a  quotient  verdict,  the  appel- 
late tribunal  will  defer  to  the  trial  court's  find- 
ing. 

5.  Breaoi)  of  marriage  promise  <s=>2S— Jgry 
migiit  consider  attaoii  on  plaintiff's  diarao- 
ter  In  assessing  damages. 

In  an  action  for  breach  of  marriage  peom- 
ise,  where  defendant  set  up  that  plaintiff  was 
unchaste,  lewd,  and  immodest,  the  jury  might 
consider  such  attack  on  her  character  in  asses- 
sing damages. 

6.  Breaci)  of  marriage  promise  «=>3l-^Afflount 
of  damages  rests  pecuilarly  with  Jury. 

The  amount  of  damages  to  be  awarded  in 
an  action  for  breach  of  marriage  promise  rests 
peculiarly  within  the  discretion  of  the  jury, 
and  courts  are  very  unwilling  to  set  aside  an 
award  as  excessive. 

7.  Appeal  and  error  «=>232(2)— Defendant's 
objections  held  net  to  show  any  objection  to 
direct  proof  of  his  flaanciai  status. 

In  an  action  for  breach  of  marriage  prom- 
ise, where  defendant's  coansel  objected  to  ques- 
tions as  to  his  financial  condition  on  the  ground 
of  immateriality,  and,  after  defendant  bad  testi- 
fied specifically  as  to  certain  property,  objected 
to  the  details,  held,  that  all  of  the  objections, 
taken  together,  did  not  present  the  contention 
that  defendant's  financial  condition  could  not  be 
shown  by  direct  evidence,  but  only  by  evidence 
as  to  his  reputation  for  financial  worth. 
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8.  Breaob  of  marriags  promise  Q=s>27— Defend- 
ant's financial  oondltlon  may  be  shown  by  di- 
rest evideaoe. 

In  an  action  for  breach  of  nrarriage  prom- 
tse,  defendant's  financial  condition,  wliich  is  a 
matter  to  be  considered  by  tlie  jury,  may  be 
sbown  by  direct  and  specific  evidence,  and  the 
plaintiff  is  not  limited  to  evidence  of  defend- 
ant's reputation. 

9.  Breach  of  marriage  promise  9=927— Jury 
warranted  In  considering  financial  oondltlon 
of  dofeadant. 

In  an  action  for  breach  of  marriage  prom- 
ise, the  jury,  in  assessing  damages,  are  war- 
ranted in  considering  the  financial  condition  of 
the  defendant,  in  determining  the  damage  suf- 
fered by  plaintiff  for  loss  of  the  marriage. 

10.  Breach  of  marriage  promise  <s=»22— Where 
defendant  attacked  plaintiff's  character,  evi- 
dence of  her  reputation  was  admissible. 

In  an  action  for  breach  of  marriage  prom- 
ise, where  defendant  asserted  plaintiff  was  lewd, 
unchaste,  and  immodest,  and  testified  to  mat- 
ters tending  to  show  want  of  chastity,  and  that 
she  icept  an  assignation  house,  evidence  of 
plaintiff's  reputation  for  aaorality,  etc.,  was  ad- 
missible. 

11.  Trial  <S=>244 (3)— Instruction  that  Jury,  In 
determining  whether  marriage  promise  had 
been  made,  might  consider  letters  between 
parties,  was  not  objectionable  as  emphasizing 
the  letters. 

In  an  action  for  breach  of  marriage  prom- 
ise, an  instruction  that  the  jury,  in  determining 
whether  promise  had  been  made,  might  consider 
letters  passing  between  the  parties,  was  not 
erroneous,  as  emphasizing  the  importance  of 
the  letters,  which  should  be  considered  for 
that  purpose. 

Krror  to  District  Court,  Weld  County; 
George  H.  BradfleM,  Judge. 

Action  by  Carrie  H.  De  Mendosa  against 
Andrew  J.  Smillle.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

James  W.  Oault,  of  Creeley,  for  plaintiff  in 
error. 

Walter  B.  Bliss,  of  Greeley,  for  defendant 
in  error. 

TELLER,  J.  Defendant  in  error  had  ]udg- 
ment  against  plaintiff  in  error  in  an  action 
for  breach  of  promise  to  marry,  and  the  lat- 
ter brings  error. 

[1]  The  first  assigned  error  which  is  argu- 
ed is  that  the  verdict  is  not  supported  by 
the  evidence.  Plaintiff  teatlQed  that  she  and 
defendant  agreed  to  marry;  be  says  they 
discussed  it,  but  never  entered  into  a  con- 
tract to  marry.  There  are  many  letters  in 
evidence,  written  by  the  parties,  from  which 
the  Jury  might  well  conclude  tlmt  plalntifTs 
testimony  was  more  credible  than  that  of 
defendant.  The  verdict  was  rendered  on  a 
conflict  of  evidence,  and  will  not  be  disturbed. 

[2, 3]  It  is  urged,  also,  that  the  letters 
above  mentioned  were  not  admissible,  and 


that  doubtless  .they  influenced  the  findings  of 
the  Jury  in  favor  of  the  plaintiff.  The  fact 
tliat  marriage  contracts  are  generally  oral, 
and  made  without  witnesses,  has  long  been 
recognized  by  the  courts,  and  the  rule  is  well 
settled  that  evidence  of  the  acts  of  the  par- 
ties from  which  on  inference  may  be  fairly 
drawn  as  to  their  relations  is  admissible  in 
suits  of  this  kind.  Leckey  v.  Bloser,  24  Pa. 
401 ;  Rirae  v.  Rater,  lOS.Iowa,  61,  78  N.  W. 
836 ;  Crosier  v.  Craig,  47  Hun,  83 ;  Vaughan 
V.  Smith,  177  Ind.  Ill,  96  N.  E.  594,  Ann.  Cas. 
1914G,  1092;  Elliott  on  Evidence,  |  1869. 
Certainly  correspondence  between  the  parties 
about  the  time  of  the  alleged  engagement 
may  contain  matters  from  wtiich  an  infer- 
encft  might  be  drawn  as  to  the  alleged  con- 
tract. Such  letters  have  been  held  admissi- 
ble in  several  cases.  Geiger  v.  Payne,  102 
Iowa,  681,  69  N.  W.  554,  71  N.  W.  571;  Rich- 
mond V.  Roberts,  98  111.  472 ;    Tefft  v.  Marsh, 

I  W.  Va.  38.  The  letters  in  this  case  came 
clearly  within  the  rtile,  as  tending  to  throw 
light  upon  the  issue  of  promise  or  no  promise, 
and  there  was  no  error  in  their  admission. 

[4]  The  Judgment  is  attacked  on  the  ground 
that  It  is  based  upon  what  Is  known  as  a 
"quotient  verdict"  On  the  hearing  of  the 
motion  for  a  new  trial,  the  court  had  before 
it  affidavits  of  five  of  the  six  jurors  on  the 
question  of  how  they  reached  their  verdict, 
and  denied  a  new  triaL  That  was  a  finding 
against  the  defendant's  contention,  which  we 
cannot  say  was  not  Justified  by  the  evidence 
presented  on  that  point.  We  are  therefore 
bound  by  such  finding.  Florence  &  C.  C.  B. 
R.  Co.  T.  Kerr,  69  Colo.  539,  151  Fac.  439. 
The  same  may  be  said  of  the  charge  tliat  the 
Jury  was  influenced  by  remarks  of  persona 
attending  the  trial. 

[S,  6]  It  is  urged  that  the  verdict,  $7,600. 
is  the  result  of  passion  and  prejudice  on  the 
part,  of  the  Jury,  for  which  reason  the  Judg- 
ment ought  not  to  stand.  The  defense  was 
a  denial  of  the  promise,  and  a  charge  that 
the  plaintiff  was  "imdiaste,  lewd,  and  im- 
modest" at  the  time  of  the  alleged  making 
of  the  promise.  The  court  instructed  the 
Jury  that,  if  they  found  said  charge  was  not 
made  in  good  faith  and  had  not  been  proved, 
they  might  consider  such  attack  on  plaintiff's 
character  in  assessing  her  damages.  The  in- 
struction was  correct.    Bleetford  v.  Bamett, 

II  Colo.  App.  77,  62  Pac.  293.  We  are  not 
at  liberty,  therefore,  to  consider  the  verdict 
with  reference  only  to  what  might  be  consid- 
ered fair  compensatory  damages  on  the  evi- 
dence. The  amount  of  damages  to  be  allowed 
in  an  action  of  this  kind  is  a  question  pecul- 
iarly within  the  power  of  the  Jury,  and  courts 
are  very  unwilling  to  set  aside  a  verdict  on 
the  ground  that  it  is  excessive.  Richmond  v. 
Roberts,  supra;  9  O.  J.  382.  In  Salchert  v. 
Relnlg,  135  Wis.  194,  116  N.  W.  132,  the 
court  said: 
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"Tbe  translation  into  terms  of  money  of 
those  peculiarly  indefinite  damages  which  result 
from  a  breach  of  such  a  contract  is  so  a  matter 
of  estimate  that  conrta  of  appeal  are  extreme- 
ly reluctant  to  interfere  with  the  conclusion  of 
the  jury  thereon." 

We  find  nothing  to  Indlcnte  that  the  Ter- 
diet  was  due  to  passion  or  prejudice  on  the 
part  of  the  jury. 

[7]  Error  is  all(%e<l,  also,  In  the  admission 
of  testimony  as  to  the  details  of  defendant's 
property  holdings.  The  objection  i^  that,  in 
admitting  evidence  as  to  defendant's  prop- 
erty, the  court  violated  the  rule  which  pro- 
hibits, as  counsel  says,  "specific  evidence  as 
to  the  value  ol  particular  pieces  of  property." 
The  record  does  not  show  that  such  rule,  If 
it  exists,  was  violated,  nor  does  it  appear, 
that  counsel  who  tried  tie  case  for  defendant 
made  the  objection  now  made  by  counsel. 
The  question  propounded  to  defendant  was, 
"How  much  property,  did  you  own  on  June  1 
or  2,  1917?"  Counsel  for  defendant  objected 
"as  Incompetent  and  immaterial  in  this  case." 
PlalntUTs  attorney  then  stated  to  the  court 
that  the  evidence  was  offered — 

"for  the  purpose  of  enlightening  the  jury  as 
to  the  standing  this  plaintiff  would  have  had 
in  the  community  where  she  would  have  resided 
if  the  marriage  had  taken  place,  and  also  to  in- 
form the  jury  of  the  financial  advantage  to  her 
the  marriage  would  have  caused  and  for  the 
general  information  of  the  jury." 

In  answer  to  the  above  question,  defendant 
stated  that  he  sold  a  piece  of  property,  de- 
scribing It,  and  was  then  asked  for  how  much 
he  sold  it.  His  counsel  then  stated  that  he 
wanted  his  objection  to  go  to  all  these  ques- 
tions and  said: 

"He  is  going  into  specific  questions  now;  he 
is  specifying  certain  pieces  of  property  and  go- 
ing into  detail." 

Tliat  objection  applied  in  fact  to  the  an- 
swers made  by  defendant,  and  not  to  the 
questions.  It  was  made  after  the  former  ob- 
jection had  been  overruled,  and  when  there 
was,  as  the  court  stated,  nothing  before  the 
court. 

In  objecting  to  the  next  question,  counsel 
said  that  he  wanted  it  noted  that  bis  objec- 
tl<»i8  went  to  ail  the  questions  and  ans'tfers 
on  the  ground  that  they  are  Incompetent, 
Irrelevant,  and  immaterial,  and  for  the  fur- 
ther reasons  that  they  are  hearsay,  "and  the 
other  reasons  I  have  heretofore  stated."  The 
abstract  then  gives  in  narrative  form  the 
testimony  of  defendant  as  to  property  hold- 
ings, his  disposition  of  the  same,  the  amount 
received,  and  the  debts  be  paid.  At  the  close 
of  that  testimony  upon  that  iKiint,  defend- 
ant's counsel  again  stated  that  he  objected  to 
aU  questions  and  answers  in  regard  to  real 
ptaperty  and  to  the  entire  line  of  cross-ex- 
amination. Nowhere  did  he  call  to  the 
court's  attention  the  rule,  for  which  present 
counsel  contend,  that  the  evidence  must  be 


confined  to  general  reputation  as  to  mate- 
rial wealth.  The  objection  was  clearly  not  to 
the  mode  of  proof,  but  to  the  admissibility  of 
evidence  as  to  plaintifTs  wealth. 

[8]  However  that  may  be,  we  do  not  agree 
with  counsel  that  the  rule  which  he  invokes 
is  sustained  by  the  weight  of  authority.  In 
Birum  v.  Johnson,  87  Minn.  362,  92  N.  W.  1, 
the  court  affirmed  a  judgment,  where  evi- 
dence as  to  actual  wealth  as  well  as  reputa- 
tion as  \o  it  was  received  over  objections. 
The  court  seems  to  regard  the  admission  of 
evidence  of  reputation  as  to  wealth  as  per- 
mitted, because  of  the  dlflSculty  of  showing 
actual  wealth.  The  rule  is  that  a  fact  should 
be  proved  by  the  best  obtainablO  evidence; 
why,  then.  Is  It  not  competent  to  prove  one's 
wealth  by  his  own  testimony  as  to  his  hold- 
ings, rather  than  on  reputation  which  may  be 
wide  of  the  mark?  Upon  that  reasoning  the 
court  in  Crosier  v.  Craig,  supra,  affirmed  a 
judgment  in  a  case  where  it  was  assigned 
as  error  that  two  witnesses  had  been  allow- 
ed to  testify  as  to  the  actual  value  of  defend- 
ant's lands.  The  court  said  that,  inasmuch 
as  the  defendant  might  show  the  actual  val- 
ue of  his  property  as  against  evidence  of  his 
reputed  worth,  it  was  competent  to  8|iow 
such  value  In  the  first  instance.  It  Is  there 
pointed  out  that  in  Knlffen  v.  McConnell,  30 
N.  Y.  285,  a  case  relied  upon  by  plaintiff  in 
error,  the  objection  was  to  any  evidence  as 
to  defendant's  wealth,  and  not  to  the  mode 
of  proof.  The  statement  by  the  court  that 
evidence  should  be  confined  to  general  repu- 
tation was  mere  dictum.  That  it  was  so  re- 
garded by  the  Court  of  Appeals  is  shown  by 
the  fact  that  it  affirmed  Crosier  v.  Craig,  in 
130  N.  Y.  661,  29  N.  E.  1034.  In  Rime  v. 
Rater,  supra,  evidence  as  to  the  earnings  of 
defendant  was  held  admissible. 

In  Vierllng  v.  Binder,  113  Iowa,  837,  85 
N.  W.  621,  the  court  says  it  is  common  prac- 
tice to  allow  specific  evidence  as  to  defend- 
ant's pecuniary  circumstances.  See,  to  the 
same  effect,  Vaugban  v.  Smith,  supra ;  Han- 
son V.  Johnson,  141  Wis.  550,  124  N.  W.  506 ; 
Clark  V.  Hodges,  65  Vt  273,  26  AU.  726; 
Elliott  on  Evidence,  %  1888 ;  2  Encyc.  of  Evi- 
dence, p.  749.  It  is  well  settled  that,  in  this 
class  of  cases,  the  financial  condition  of  the 
defendant  may  be  shown ;  for  obviously  his 
pecuniary  circumstances,  as  well  as  his  social 
position,  would  Infiuence  any  one's  estimate 
of  the  damages  suffered.  That  being  true, 
there  is  no  apparent  reason  why  any  compe- 
tent evidence  to  show  what  Ills  pecuniary  cir- 
cumstances are  would  not  be  admissible. 

[9]  Counsel  urge  that  the  jury  might  meas- 
ure the  damages  by  the  proved  financial 
worth  of  the  defendant.  Inasmuch,  however, 
as  It  is  everywhere  held  that  the  evidence 
as  to  defendant's  pecuniary  circumstances  is 
admitted,  as  bearing  upon  the  question  of 
damages,  the  objection  seems  to  be  not  Well 
founded. 
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[10]  It  Is  further  urged  that  the  court  erred 
in  admitting  evidence  of  plaintiff's  good  char- 
acter. The  authorities  cited  hold  only  that  a 
charge  of  specific  acts  of  unchastity  may  not 
be  met  by  evidence  of  good  character.  Here, 
however,  the  answer  contained  an  attack  up- 
on the  plaintiff's  character,  as  has  already 
been  stated,  and  defendant,  in  support  of 
that  allegation,  testified  to  a  situation  froA 
whlch_  unchastity  would  be  Inferred.  More- 
over, defendant  testified  to  other  matters 
tending  to  show  that  plaintiff  was  Keeping  a 
house  of  assignation.  To  r-ieet  that  testi- 
mony evidence  of  plaintiff's  good  reputation 
was  certainly  competent.  In  McKane  v. 
Howard,  202  N.  Y.  181,  95  N.  E.  642,  Ann. 
Cas.  1912D,  960,  a  breach  of  promise  case, 
the  complaint  alleged  specific  acts  from  which 
the  conclusion  of  bad  character  inevitably 
followed.  The  defendant's  evidence  was  in 
support  of  those  allegatlous,  and  not  to  prove 
a  general  bad  character.  The  court  held 
evidence  of  good  character  admissible.  On 
principle  and  authority  we  bold  that  there 
was  no  error  in  the  admission  of  the  evi- 
dence of  character. 

It  is  contended,  also,  that  the  court  erred 
in  sustaining  objections  to  defendant's  cross- 
ex&iinatlon  of  plaintiff  on  her  letters  which 
were  in  evidence.  The  questions  were  direct- 
ed to  the  meaning  of  certain  statements  in 
the  letters.  They  were  not  intended  to  clear 
up  ambiguities,  and,  since  no  reason  Is  given 
for  them,  we  cannot  say  that  the  court  abus- 
ed its  discretion  in  excluding  them. 

[11]  Objection  is  made  to  an  instruction 
which  told  the  Jury  that  they  might  consider 
Jhe  letters  in  evidence  in  determining  wheth- 
er or  not  there  was  an  express  promise  to 
marry.  letters,  otherwise  competent,  are  ad- 
mitted for  the  purpose  stated  in  the  instruc- 
tion. It  did  not  emphasize  the  importance  of 
the  letters,  and  the  objection  to  it  is  without 
weight. 

Finding  no  error  in  the  record,  Oie  Judg- 
ment is  affirmed. 

OARRIGUES,  C.  J.,  and  BURKB,  J.,  con- 
cur. 


KUNKLE  V.  80ULE   et  al.     (No.  983S.) 

(Supreme  Court  of  Colorado.    June  7,  1920.) 

I.  Corporations  «=92l 2— Evidence  as  to  Issue 
'  of  stock  for  assignmont  of  process  for  ex- 
tracting minerals  held  to  show  ooneldoratlon. 
In  a  stockholder's  action  to  cancel  shares 
of  stock  issued  by  a  corporation  to  defendant 
in  consideration  of  an  assignment  to  the  com- 
pany of  a  process  for  extracting  certain  miner- 
al? from  ores,  where  the  only  issue  was  wheth- 
er the  assignment  was  supported  by  a  consid- 
eration, evidence  held  to  show  that  tlie  process, 
though  compiled  from  other  known  processes, 


required  skill  to  contrive,  and,  if  it  would  work, 
had  some  commercial  value,  and  therefore 
constituted  a  consideratioi). 

2.  Corporations  9s>204— Stoekholders  eannol 
repudiate  transaotlon  whloh  corporation  conid 
not  repudiate. 

Where  a  corporation  cannot  repndiate  a 
transaction  whereby  it  has  issued  stock  to  a 
third  person  in  congideration  of  the  assignment 
of  a  process  for  extracting  minerals  from  ores, 
its  stockholders  cannot  repudiate  it. 

3.  Corporations  «s»IOI— Corporation  defrauded 
In  Issuing  stook  for  an  assignment  of  a  worth- 
lets  process  may  sue  the  assignor. 

If  a  corporation  wliicb  has  issued  stock  to 
a  third  person  in  consideration  of  an  assign- 
ment of  a  process  for  extracting  minerals  from 
ores  has  been  defrauded,  it  may  sue  the  as- 
signor. 

4.  Fraud  ^=>29— Defrauded  stookholders  may 
sue  person  Inducing  purchase. 

Where  stockholders  have  been  induced  by 
false  representations  of 'a  third  party  to  pur- 
cliase  stock  in  a  corporation,  they  may  maintain 
an  action  against  him  for  deceit. 

5.  Corporations  «=9206(  I  )7-Sale  to  oorporatien 
under  false  representations  may  be  sat  aside 
by  corporation  or  stockholder  If  It  refuses 
to  sue. 

If  an  organizer  of  a  corporation  baa  induced 
others  to  subscribe  for  shares  for  the  purpose 
of  selling  his  property  to  the  company  when 
organized,  and  has  misrepresented  his  property 
for  that  purpose,  the  company  itself  may  set 
aside  the  transaction,  and,  if  it  refuses  to  do 
so,  a  stockholder  may  maintain  the  suit 

Department  2. 

Error  to  District  Court,  Mesa  County; 
Thomas  J.  Black,  Judge. 

Suit  by  H.  E.  Soule  and  another,  stock- 
holders of  the  National  Radium  Products 
Company,  on  belialf  of  themselves  and  all 
other  stockholders  similarly  situated,  against 
George  Kunkle  and  another,  to  cancel  shares 
of  stock.  Judgment  for  plaintiffs,  and  de- 
fendant named  alone  brings  error,  and  moves 
for  supersedeas.  Reversed,  and  new  trial 
granted,  with  leave  to  amend. 

Walker  &  Heckman,  of  Grand  Junction,  for 
plaintiff  in  error. 

M.  D.  Vincent,  of  Grand  Junction,  for  de- 
fendants in  error. 

DENISON,  J.  The  defendants  in  error 
Drought  suit  against  Kunkle  and  the  National 
Radium  Products  Company  to  cancel  61,000 
shares  of  stock  In  the  defendant  company 
which  had  been  issued  to  defendant  Kunkle. 
The  trial  was  to  the  court.  Judgment  for 
plaintiff  that  the  stock  be  surrendered.  Kun- 
kle brings  error  and  mores  for  supersedeas. 

The  complaint  stated  that  the  only  consid- 
eration for  the  stock  was  the  assignment  to 
the  company  by  Kunkle  of  a  certain  process 
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for  extracting  uranliim,  Tanadlum,  and  radi- 
um  from  ores,   and  tbat  the  process  was 
wortliless. 

A  demurrer  to  this  complaint  was  over- 
mled,  because,  though  it  failed,  the  court 
thought,  in  its  attempt  to  state  a  case  of  mis- 
representation and  deceit,  the  complaint  did 
show  the  stocli  to  have  been  issued  without 
consideration. 

Upon  the  trial  evidence  was  offered  looking 
toward  a  showing  of  deceit  and  fraud,  but 
the  court  permitted  no  issue  to  be  tried  ex- 
cept want  of  consideration. 

The  evidence  showed,  by  the  minutes  of 
the  company's  meetings,  that  the  considera- 
tion for  the  stock  was  the  assignment  and 
dlscloenre  by  Kunkle  to  the  company  of  a 
process  for  extracting  the  said  minerals,  al- 
lied to  have  been  contrived  by  him  and  to  be 
efficient,  and  also  the  assignment  of  certain 
Inventions  of  his  which  are  called  patents, 
but,  it  woidd  seem,  were  not  then  patented. 
The  directors  passed  a  resolution  to  purchase 
these  patents  and  this  process  and  to  issue 
the  51,000  shares  of  stock  In  payment,  and  it 
was  done. 

The  defendants  claimed  that  there  were 
other  considerations,  among  them  certain 
personal  property,  consisting  of  chemical  ap- 
paratus and  laboratory  outfit. 

The  company  sold  and  assigned  the  patents 
to  another  company  in  which  Kunkle  was  in- 
terested, and,  in  payment  therefor,  stock  In 
tbat  comiwny  was  issued  and  distributed 
among  the  shareholders  in  the  defendant 
company. 

The  court  found  tbat  the  process  had  "no 
assignable  or  market  value,"  that  the  patents 
"have  no  market  value,"  and  that  by  assign- 
ing them  the  company  "obtained  nothing  of 
value."  It  also  found  and  decreed  "that  the 
defendant  company  deliver  to  the  defendant 
tteorge  Kunkle  the  items  of  personal  prop- 
erty, if  any,  now  In  the  possession  of  the  de- 
fendant company,  which  the  defendant 
George  Kunkle  has  heretofore  contributed  to 
or  delivered  to  the  defendant  company."  The 
court  doe%  not  find  the  process  or  patents  to 
be  worthless,  but  merely  without  "assignable 
or  market  value."  Ifixactly  what  "assign- 
able" means  In  this  connection  we  do  not 
know. 

Many  corporations  for  the  exploitation  of 
patents,  discoveries,  mining  claims,  and  what 
not  Issue  their  certlticates  of  stock  for  prop- 
erty without  market  value.  Very  valuable 
property  often  has  no  market  value. 

The  evidence  is  that  the  process,  though 
compiled  from  other  known  procesaes,  re- 
quired skill  to  contrive,  and,  it  It  would  work, 
had  some  commercial  valne. 
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[1]  The  Judgment,  then.  Is  not  Justified  by 
the  evidence,  because,  while  the  only  Issne 
was  consideration  or  not,  a  consideration  was 
shown  by  undisputed  evidence;  a  very  poor 
and  Inadequate  consideration,  jperhaps,  but 
one  that,  without  fraud,  was  unanimously  ac- 
cepted by  the  board  of  directors;  nor  Is  the 
Judgment  Justified  by  the  finding,  because 
property  without  assignable  or  market  value 
may  be  a  good  consideration  for  the  Issue  of 
stock. 

[2]  The  company  itself  cannot  repudiate 
snch  a  transaction,  and  so  its  stockholders 
cannot.  Turner  v.  Markham,  155  Cal.  562, 
102  Pac.  272;  Davenport  v.  Dows,  18  Wall. 
628,  21  U  Ed.  938;  Ambrose,  etc.,  U  B.,  14 
C!h.  DIv.  390;  Foster  v.  Seymour  (C.  O.)  23 
Fed.  65;  Langdon  v.  Fogg  (C.  C.)  18  Fed.  6; 
Stewart  v.  St  Louis  R.  Oo.  (C.  O.)  41  Fed. 
736;  Dlckerman  v.  Northern  Trust  Co.,  176 
U.  S.  181,  200-203,  20  Sup.  Ct..311,  44  h.  Ed. 
423. 

[3, 4]  If  the  company  bad  been  defrauded, 
it  might  have  maintained  some  sort  of  action 
against  defendant  Kunkle.  If  plaintiffs  had 
been  induced  by  false  representations  of  Kun- 
ide  to  purchase  stock,  they  might  maintain 
an  abtion  against  him  for  deceit 

[S]  If  Kunkle  had  started  the  company  and 
induced  others  to  sulncrlbe  for  shares  for  the 
purpose  of  selling  his  property  to  the  com- 
pany when  organized,  and  had  misrepresent- 
ed his  property  for  tliat  purpose,  the  com- 
Itany  itself,  according  to  Dlckerman  v.  North- 
ern T.  Co.,  176  U.  S.  204,  20  Sup.  Ct.  311,  44 
L.  Ed.  423,  might  have  set  aside  the  transac- 
tion, and,  if  the  company  refused  to  act,  a 
stockholder  might  be  so  drcumstanced  as  to 
maintain  a  suit  Possibly  the  facts  are  such 
that  the  complaint  might  be  amended  so  as  to 
state  some  such  cause  of  action,  but  upon  the 
only  ground  upon  whIcA  the  case  was  tried, 
want  of  consideration,  the  Judgment,  we 
think,  cannot  be  sustained. 

2.  The  finding  of  the  court  and  the  decree 
that  property  given  by  Kunlde  to  the  com- 
pany shall,  upon  the  cancellation  of  his  cer- 
tificate, be  returned  to  him,  is  Inconsistent 
with  the  theory  that  there  was  no  considera- 
tion. If  such  property  was  not  given  for  the 
stock,  the  return  of  it  ought  not  to  be  re- 
quired; if  It  was,  thai  the  stock  was  not  is- 
sued without  consideration. 

For  the  reasons  above  stated,  the  Judgment 
should  be  reversed,  and  new  trial  granted, 
with  leave  to  amend. 

OARRIGUES,  0.  J.,  and  SCOTT,  3» 
concur. 
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BENtSH  V.  JONES.     (No.  9826.) 
(Supreme  Court  of  Colorado.    June  7,  1920.) 

1.  Executors  and  administratorB  €=>45l(2)->- 
Where  evidence  as  to  ownership  conflloting, 
directed  verdict  properly  denied. 

In  replevin  to  recover  an  automobile  alleged 
to  belong  to  plaintiff's  intestate,  wberein  a 
third  person  intervened  claiming  ownership 
through  purchase  from  deceased,  and  the  evi- 
dence aa  to  ownership,  which  was  the  sole 
issue,  was  conflicting,  it  was  not  error  to  deny 
intervener's  motion  for  a  directed  verdict 

2.  Replevin  <3=>52—Evldence  that  property  waa 
held  hy  claimant  as  pledgee,  and  not  as  buy- 
er, held  within  Issues. 

In  replevin  by  an  administratrix  for  an 
automobile,  wherein  a  third  person  intervened, 
claiming  title  under  sale  by  deceased,  evidence 
of  an  admission  by  intervener  that  be  held  the 
automobile  as  security  for  a  debt  incuriled  "in 
a  little  game  among  friends"  held  competent 
to  show  that  the  transaction  was  a  pledge,  and 
not  a  sale,  as  against  an  objection  that  it  re- 
ferred to  a  matter  not  pleaded. 

3.  Gaming  ®=333— Pledgee  of  property  deliv- 
ered as  security  for  gaming  debt  not  entitled 
to  posaesalOB. 

Where  property  is  held  as  security  for  a 
gaining  debt,  the  rule  that,  after  property  sold 
for  a  gambling  transaction  has  been  delivered 
to  the  purchaser,  the  transaction  will  not  be 
reopened,  does  not  apply,  since  in  such  a  case 
the  pledgee  must  show  an  existing  valid  debt, 
and  a  gaming  debt  is  void. 

4.  Replevin  9=»52— Claimant  pleading  owner- 
ship not  entitled  to  rely  on  lien  or  pledge. 

In  replevin,  where  an  intervener  pleads 
ownership,  he  cannot  rely  on  possession  under 
a  lien  or  pledge. 

6.  Appeal  and  error  ®=>I064(I)  —  Instruction 
for  plaintiff  if  property  was  held  to  secure 
gambling  debt,  If  error,  held  harmless. 
Ib  replevin  for  an  automobile  claimed  by 
an  intervener  who  merely  pleaded  ownersliip, 
an  instruction  that,  if  the  automobile  was  de- 
livered to  tiim  to  secure  a  debt  any  part  of 
which  was  incurred  in   gambling,   the  verdict 
should  be   for  plaintiff,  if  erroneous  because 
not  specially  pleaded  by  plaintiff,  was  harmless 
as  to  the  intervener. 

6.  Replevin  $=>52— Intervener  claiming  owner- 
ship has  burden  of  proof. 

On  the  issue  of  ownership  of  property 
claimed  by  an  intervener  in  replevin,  the  bur- 
den of  proof  is  upon  liim. 

7.  Replevin  $=952— Plaintiff  under  general  de- 
nial held  entitled  to  show  Intervener's  want 
of  ownership. 

In  replevin  plaintiff  under  a  general  denial 
is  entitled  to  the  benefit  of  any  evidence  tend- 
ing to  show  that  the  intervener,  pleading  own- 
ership, did  not  own  the  property, 

8.  Gaming  «=>20— Security  for  gambling  debt 
not  owned  by  holder. 

One  holding  property  as  security  for  a 
gambling  debt  does  not  own  it. 


9.  Replevin  «s>50— Intervener's  allegation  of 
ownership   mere   evidence  tending   to   shew 
ownership. 
The  allegation  of  the  intervener  claiming 

property  in  replevin  that  he  had  purchased  and 

paid  for  it  is  mere  evidence  tending  to  show 

him  to  be  the  owner.  , 

Department  2. 

Error  to  District  Court,  City  and  (Sounty  of 
Denver;  Julian  H.  Moore,  Judge. 

Heplevln  by  Margaret  S.  Jones,  adminis- 
tratrix of  the  estate  of  Allen  E.  Jones,  de- 
ceased, against  the  Shirley  Hotel  Company, 
wherein  Hugo  D.  Benlsh  intervenes.  Judg- 
ment for  plaintiff,  and  intervener  brings  er- 
ror.   AfSrmed. 

Deweese  &  McPhaU.  of  Denver,  for  plaintiff 
in  error.  Clifford  W.  Mills,  of  Denver,  tot 
defendant  In  error. 

DBNISON,  J.  Margaret  S.  Jones,  adminis- 
tratrix of  the  estate  of  Allen  E.  Jones, 
brought  suit  in  replevin  against  the  Shirley 
Hotel  Company  to  recover  an  automobile' 
which  she  claimed  had  belonged  to  her  intes- 
tate. Benlsh  intervened,  alleging  that  he  was 
the  owner  of  the  car;  that  he  bought  it  of 
Allen  E.  Jones  and  paid  for  it  and  assumed 
charges  against  it  of  $51.67. 

To  this  the  plaintiff  filed  a  general  denial. 
The  plaintiff  had  a  verdict  The  Intervener 
brings  error  and  moves  for  a  supersedeas. 

[1]  There  was  no  error  in  denying  the  In- 
tervener's motl(M!  foiS  a  directed  verdict 
There  was  conflicting  evidence  as  to  owner- 
ship, which  was  the  only  Issue. 

[2]  One  Morton  Jones,  a  witness  for  the 
plaintiff,  was  permitted  to  testify  that  Benlsh 
told  him  that  he  (Benlsh)  held  the  automobile 
as  security  for  a  debt  Incurred  in  "a  little 
game  among  friends."  This  evidence  was 
competent  to  show  that  the  transaction  was 
a  pledge,  and  not  a  sale.  The  objection  to 
it,  therefore,  that  It  referred  to  a  matter  not 
pleaded,  was  not  sound. 

[3, 4]  The  Colorado  cases  bold  that,  after 
property  sold  for  a  gambling  transaction  has 
been  delivered  to  the  purchaser,  the  transac- 
tion will  not  be  reopened.  But  these  cases 
are  not  in  point  If  the  property  is  held  as  se- 
curity for  a  gaming  debt,  because  in  such  case 
the  pledgee,  to  maintain  his  position  must 
show  an  existing,  valid  debt;  but  a  gaming 
debt  is  veld;  so  he  cannot  show  a  right  of 
possession  as  security.  Regardless  of  the 
question  of  gaming,-  however,  the  intervener 
cannot  rest  his  right  of  possession  on  a  lien 
or  pledge  because  he  did  not  plead  It,  but 
rested  his  case  upon  a  plea  of  ownership. 
Gay  v.  Fretwell,  9  Wis  186,  193,  191 ;  Mellott 
v.  Downing,  39  Or.  218, '64  Pac.  393. 

[5-8]  The  court  by  i.astructlon  No.  3  told 
the  jury  that,  if  the  automobile  was  delivered 
to  secure  a  debt  any  part  of  which  was  In- 
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cnrred  In  gambling,  the  verdict  should  be  for 
the  plaintiff.  Intervener  excepted,  and  claims 
that  the  fact  of  gambling  should  have  been 
specially  pleaded,  if  the  plaintiff  intended  to 
rely  on  it  It  follows,  however,  from  what 
has  already  been  said,  that  the  instruction, 
even  if  erroneous,  was  harmless,  because.  If 
the  car  was  held  as  security  for  a  debt,  the 
Intervener  could  not  recover  whether  the  debt 
was  a  gambling  debt  or  not,  since  he  had  not 
so  pleaded.  We  think,  however,  that  the  In- 
struction  was  correct  anyway.  Upon  the  is- 
sue of  ownership  the  burden  was  upon  the 
intervener,  and  the  plaintiff,  under  a  general 
denial,  was  entitled  to  the  benefit  of  any  evi- 
dence that  tended  to  show  the  Intervener  did 
not  own  the  car.  Payne  v:  Williams,  62  Colo. 
86,  160  Pac.  196;  Lavelle  v.  Jule&burg,  49 
Colo.  290,  293,  112  Pac.  774;  Cordilla  v. 
Pueblo,  84  C<4o.  296,  82  Pac.  584;  Alden  v. 
Carprater,  7  Colo.  87,  91-«3, 1  Pac.  904 ;  Mott 
▼.  Baxter,  29  Colo.  420,  68  Pac.  220 ;  Saxonia 
v.  Cook,  7  Colo.  569,  4  Pac.  1111.  If  be  held  it 
as  security  for  a  gambling  debt  he  did  not 
own  it.  Herd  v.  Vincent,  1  Tenn.  (1  Overt.) 
368;  Dodge  v.  McMahan,  61  Minn.  176,  177^ 
63  N.  W.  487. 

[I]  The  allegation  of  the  intervener  that 
he  had  purchased  and  paid  for  the  car  was 
mere  evidence  tending  to  show  him  to  be  the 
owner.  Hanna  v.  Barker,  6  Colo.  803,  313; 
Coenln  v.  Halbouer,  82  Colo.  61,  74  Pac.  886; 
Pike  V.  Sutton,  21  Colo.  84,  39  Pac.  1064. 

Judgment  sbonld  be  aflSrmed. 

OABRIGUBS,  a  X.  and  SCOOTr,  J.,  concur. 


CHICAGO,  B.  Il  Q.  R.  CO.  v.  PUBLIC  UTIL- 
ITIES COMMISSION  et  al.    (No.  9786.) 

(Supreme  Coatt  of  Colorado.    June  7,  1920.) 

1.  Railroads   «:s>59^0nler   requiring'  stations 
void,  if  unreasonable. 

Orders  of  s£ate  Public  Utilities  Commis- 
sion, requiring  a  railroad  company  to  erect  and 
maintain  new  stations  at  specified  places,  are 
regulations  made  under  the  police  power,  and 
are  void,  if  unjust  and  unreasonable. 

2.  PuMlo  Sorvioe  Commissions  «=935— Orders 
prosum|>tlvaly  reasonable. 

Orders  of  Sailroad  Commission  are  pre- 
munptively  reasonable,  and  will  not  be  over- 
turned on  a  writ  of  review,  unless  it  clearly 
appears  that  they  are  unjust  and  unreasonable. 

3.  Railroads,   «S3|59— Findings  requiring    sta- 
tion held  supported  b^/  evidsnoe. 

Findings  of  state  Railroad  Commission,  con- 
stituting basis  of  orden  requiring  railroad  com- 
pany to  erect  and  mairitain  a  new  station  and 
industrial  side  track,  MM  supported  by  the  evi- 
dence. 


4.  Railroads  «=>S9  —  Order  requiring  statloa 
held  reasonable. 

An  order  of  the  state  Railroad  (Tommission, 
requiring  a  railroad  to  erect  and  maintain  a 
station  and  industrial  side  track  at  a  point  be- 
tween a  station  and  a  aiding,  6.34  miles  apart, 
held  just  and  reasonable. 

5.  Evidenoe  «=320(2)— Courts  take  Jndioial  no- 
tloe  of  federal  oontrel  of  railroads. 

The  Supreme  Court  will  take  judicial  notice 
that  on  September  24,  1919,  railroads  were 
subject  to  Federal  Control  Act  March  21,  1918 
(U.  S.  Comp.  St  1918,  U.  S.  Comp.  St  Ann. 
Supp.  1919,  i  3116%a  et  seq.). 

6.  Railroads  <S=>5</2,  New,  voL  6A  Key-No. 
Series— Federal  control  bold  not  to  deprive 
Railroad  Conmission  of  Jurisdiotloa  to  order 
Mw  station. 

Federal  Control  Act  March  21,  191S,  g  16 
(U.  S.  Comp.  St  1918,  U.  S.  Comp.  St  Ann. 
Supp.  1919,  I  3116%  o),  and  general  orders  of 
Director  General  of  Railroads,  known  as  Or- 
der No.  58,  and  Supplement  No.  1  and  No.  2 
to  Order  No.  12,  held  not  to  prevent  the  state 
E*ublic  Utilities  Commission  from  assuming  ju- 
risdiction to  make  an  order  requiring  a  rail- 
road to  erect  a  new  station  and  spur  track. 

£n  Banc.  Petition  by  the  Chicago,  Bor- 
llngton  &  Qulncy  Railroad  Company  against 
the  Public  Utilities  Commission  of  the  State 
of  (Colorado  and  others  for  a  writ  of,  review 
to  determine  the  validity  of  an  order  of  the 
(Commission  requiring  petitioner  to  maintain 
a  staUon  with  an  industrial  track.  Order  af- 
firmed. 

S.  Harrison  White,  E.  B.  Whltted,  and  J.  L. 
Rice,  all  of  Denver,  for  petitioner. 

Frank  McLaughlin,  of  Denver,  for  respond- 
ents. 

AUjUN,  J.  [1  ]  This  cause  is  before  us  on  a 
writ  of  review  to  determine  the  validity  of  an 
order  of  the  Public  Utilities  Commission  re- 
quiring the  Chicago,  Burlington  &  Quincy 
Railroad  0>mpany  to  erect  and  maintain  a 
station,  with  an  industrial  track,  at  a  point  on 
its  line  of  railroad  in  Weld  county.  The  rail- 
road company  complains  of  the  order,  con- 
tending that  It  Is  unreasonable  and  unjust 
Orders  of  a  commission,  which  require  the 
erection  and  nralntenance  of  stations  at  speci- 
fied places,  are  regulations  made  under  the 
police  power.  12  O.  J.  1268,  1209.  The  regu- 
lations are  void,  if  unjust  and  nnretisonnble. 

[2]  Orders  of  a  Railroad  Commission  are' 
presumptively  reasonable,  and  will  not  be 
overturned  unless  it  clearly  appears  that  they 
are  unjust  and  unreasonable.  22  B.  C.  L. 
784,  §  39.  Our  duty  is  to  examine  the  testi- 
mony, in  order  to  determine  whether  there 
is  competent  testimony  to  support  the  findings 
of  the  commission,  and  whether  the  commis- 
sion's order  is  Just  and  reasonable.  Chicago, 
B.  I.  &  P.  Ry.  Co.  V.  Pub.  Utilities  Comm., 
171  Pac.  86.  The  proposed  new  station  is 
referred  to  in  the  briefs  as  "Omkr."    If  estab- 
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Usbed,  it  would  be  located  67  miles  east  of 
Denver,  between  the  stations  of  Roggen  and 
Wiggins.  Boggen  Is  11  miles  west  of  the 
proposed  station,  and  Wiggins  lies  6  miles 
east.  Crest  is  a  small  station  6  miles  east  of 
Rbggen.  A  siding,  known  as  Bronco,  is  locat- 
ed about  2  miles  east  of  tbe  proposed  station. 
The  station  at  Crest  and  the  siding  of 
Bronco  are  6.S4  miles  apart,  and  tbe  location 
of  the  proposed  new  station  lies  between  these 
two  points.  It  appears  from  the  findings  of 
the  commission  that  its  principal  reason  for 
ordering  the  establishment  of  the  new  station 
is  that  farmers  in  the  surrounding  country 
"cannot  go  Into  or  out  of  Crest  or  Bronco  on 
account  of  sand,"  and  "that  the  present  facili- 
ties at  Crest  and  Bronco  are  nearly  inaccessi- 
ble" on  account  of  sand  hills  at  those  places. 
The  commission  in  its  findings  stated  that  It 
"will  consider  the  closing  of  the  station  at 
Crest  permanently  or  making  it  a  nonagency 
station,  on  application  by"  the  railroad  com- 
pany.   The  order  reads,  in  part,  as  follows: 

"It  is  therefore  ordered  that  the  defendant 
[the  railroad  company],  on  or  before  90  days 
from  the  date  of  this  order,  erect  a  suitable 
station  building,  install  an  agent  thereio,  main- 
tain an  agency  station,  and  construct  an  in- 
dustrial track  not  less  than  1,000  feet  long 
and  stockyard  facilities  usual  at  such  stations 
at  a  point  on  defendant's  line  near  the  center 
of  section  25*  town  2,  range  61,  Weld  county, 
Colorado,  at  mile  poet  484,  with  leave  to  re- 
move the  present  indnstrial  track  at  Bronco. 
•    •    • » 

From  the  foregoing  order,  it  appears  that 
the  siding  at  Bronco  may  be  abolished,  and 
the  industrial  track  or  switch  at  that  point 
may  be  removed,  by  the  railroad  company. 

[8, 4]  Upon  a  review  of  the  record,  we  con- 
clude that  there  is  su£Scient  evidence  to  sup- 
port the  findings  of  the  commission,  that  the 
commission's  conclusions  are  in  accordalioe 
with  the  evidence,  and  that  the  order  is  fust 
and  reasonable.  It  is  assumed,  in  connection 
with  the  expression  of  this  opinion,  that  tbe 
commission  will,  as  stated  in  its.  findings, 
"consider  the  closing  of  the  station  at  Crest," 
and  that  upon  application  by  the  railroad  com- 
pany it  win  close  such  station  permanently  or 
make  it  a  nonagency  station.  ' 

[S]  The  only  remaining  question  in  this 
case  is  whether  the  commission  had  Jurisdic- 
tion to  make  the  order  complained  of, 
in  view  of  the  fact,  of  which  this  court 
takes  judicial  notice,  that  at  the  time 
the  order  was  made,  namely  September  24, 
1919,  the  railroad  was  subject  to  the  Fed- 
eral Control  Act,  being  the  Act  of  Congress 
of  March  21,  1918  (section  10156  et  seq., 
Barnes'  Federal  Code  1919  [U.  S.  Comp.  St. 
1918,  U.  S.  Comp.  St.  Aon.  Supp.  1919,  | 
3115%a  et  seq.]).  As  hereinbefore  stated,  the 
order  of  the  commission  requiring  the  new 
station  at  Omar  was  a  police  regulation.  It 
is  not  disputed  that  the  Federal  Control  Act 
did  not  affect  the  laws  or  tbe  powers  of  tbe 


states  respecting  railroads,  where  not  Incon- 
sistent with  the  provisions  of  the  federal  act. 
Section  16  of  the  act  reads  as  follows: 

"That  nothing  in  this  act  shall  be  construed 
to  amend,  repeal,  impair,  or  affect  the  existing 
laws  or  powers  of  the  states  in  relation  to  tax- 
ation or  tbe  lawful  police  regulations  of  the 
several  states,  except  wherein  such  laws,  pow- 
ers, or  regulations  may  affect  the  transporta- 
tion of  troops,  war  materials,  government  sup- 
plies, or  the  issue  of  stocks  and  bonds." 

Consistent  with  this  section,  the  President, 
through  the  Director  General  of  Railroads, 
promulgated  Goieral  Order  No^  68,  dated 
February  20,  1919,  which.  In  part,  reads  as 
follows: 

"Transportation  systems  under  federal  con- 
trol continue  subject  to  the  lawful  police  regu- 
lation of  the  several  states,  wliich  were  and 
are  applicable  to  privately  operated  trans- 
portation systems  in  such  matters  as  spur 
tracks,  railroad  crossings,  safety  appliances, 
track  connections,  train  service,  establishment, 
maintenance  and  sanitation  of  station  facilities, 
investigation  of  accidents,  and  all  other  mat- 
ters' of  local  service,  safety  and  equipment.  It 
will  be  the  policy  of  the*  Director  General  to 
cause  the  orders  of  the  state  commissions  in 
these  matters  to  be  carried  out." 

[6]  The  foregoing  General  Order  and  the 
above-quoted  section  15  of  the  Federal  Con- 
trol Act,  taken  by  themselves,  clearly  sustain 
the  Public  Utilities  Commission  in  assuming 
jurisdiction  to  make  the  order  Involved  in  this 
case.  In  tbe  case  of  Commercial  Club  of  St 
James  v.  Chicago,  etc.  By.  Co.  (Minn.)  171 
N.  W.  312,  it  appears  that  the  state  Railroad 
and  Warehouse  Commission  of  Minnesota 
made  an  order  directing  the  railroad  company 
to  erect  a  new  railroad  and  passenger  depot 
at  St.  James,  Minn.  Referring  to  the  Federal 
Control  Act,  the  court  in  that  case  said: 

"Under  General  Order  No.  58  of  the  Direc- 
tor General  of  Railroads,  dated  February  20, 
1919,  it  is  plain  that  Act  Cong.  March  21, 
1918,  c.  25  (U.  S.  Comp.  St.  1918,  if  3H5%8 
to  3115%p),'has  no  bearing  upon  the  present 
controversy." 

The  railroad  company  in  tbe  instant  case, 
however,  contends  that  the  commission  was 
deprived  of  jurisdiction  to  make  an  order 
establishing  a  railroad  station  wliich  would 
cost  more  than  $1,000.  This  contention  is 
made  in  reUance  upon  a  promulgation  of  the 
Director  General  of  Railroads,' made  at  a  time 
later  than  when  General  Order  "So.  pS  was 
issued.  In  other  words,  the  reliance  is  placed 
upon  an  order  known  as  Supplement  No.  2  to 
General  Order  No.  12,  which  amends  Supple- 
ment No.  1  to  such  Order  No.  12.  Supple- 
ment No.  1  was  issuttd  November  12,  1918, 
several  months  prior  tc  the  time  that  General 
Order  No.  58  was  mat'le,  and  provided  that 
"no  work  involving  a  -.charge  to  capital  ac- 
count in  excess  of  $10,000  shall  be  ctmtract- 
cd  for  or  commenced  unless  it  be  auth(»>- 
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Ized  by  the  Director  ot  tbe  Dlylsion  of  Cap- 
ital Bxpendltnres,"  except  in  certain  cases. 
Snpplemoit  No.  2«  on  which  the  railroad 
company  relies,  does  not  purport  to  modi- 
fy General  Order  No.  68,. but  merely  sub- 
stitutes the  figures  1,000  for  the  number 
10,000  which  appeared  in  Supplement  No.  1, 
so  far  as  these  two  supplements  are  material 
to  the  present  discussion.  The  pertinent  part 
of  Supplemoat  No.  2  reads  as  follows: 

"General  Order  No.  12  and  Supplement  No. 
1  thereto  are  hereby  amended  to  provide  bo 
that  no  work  inTolyinK  a  charge  to  capital  ac- 
count in  excess  of  $1,000  (instead  of  ^10,000) 
shall  be  contracted  tor  or  commenced  unless  it 
be  specifically  aathorixed  .by  the  Divinon  of 
Capital  Eiipenditures." 

We  find  nothing  in  either  Supplement  No.  1 
or  Supplement  No.  2  which  purports,  or  Is 
intended,  to  limit  tbe  police  powers  of  the 
states.  These  two  orders  do  not  refer  to 
expenditures  made  in  compliance  with  police 
regulations.  They  do  not  affect  General 
Order  No.  68,  which  plainly  authorizes  the 
order  made  in  the  instant  case,  according  to 
the  view  we  have  previously  expressed,  and 
according  to  the  holding  in  Commercial  Glob 
of  St.  James  v.  Chicago,  etc.,  By.  Co.,  suimi. 
We  therefore  agree  with  the  conclusion  reach- 
ed by  the  Pnblic  Utilities  Commission  with 
reference  to  the  contention  now  under  cmsid- 
eratlon.  In  its  decision  on  a  petition  for 
rehearing  In  this  case,  tbe  CiMnmisBlon  stated: 

"The  commission  is  of  the  opinion  that  such 
Supplement  (No.  2)  does  not  constitute  a  limi- 
tation of  its  autbority  and  is  solely  directed 
to  the  relations  between  operative  officers  and 
directing  heads  of  the  railroad  administration, 
and  that  General  Order  No.  68  of  the  Director 
General  was  not  modified  thereby." 

Foe  the  reasons  above  indicated,  we  cannot 
snstain  tbe  contention  that  the  commission 
acted  without  Jurisdiction. 

The  order  and  decision  of  the  commission 
Is  affirmed. 

Affirmed. 

BAILinr,  J.,  not  participating. 


PAGE  V.  JONES  »t  at.     (No.  2391.) 

(Supreme  Court  of  New  Mexico.    May  26, 
1020.) 

(SyUaiua  by  the  Court.) 

I.  ConfuloR  of  goads  «=>I2— Replevin  lies  for 
■■fflbor  or  quantity  owned  by  plaintiff  to  be 
taken  out  of  a  mass. 
If  intermixed  property  is  of  the  same  kind, 
quality,  and  value,  and  if  no  advantage  will  re- 
salt  to  either  party  by   getting  the  identical 
property  owned  by  him,  even  if  that  were  pos- 
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sible,  replevin  will  He  for  the  number  or  quan- 
tity owned  by  the  plaintiff,  to  be  taken  out  of 
the  mass,  where  the  proof  shows  the  quantity 
or  portion  to  which  each  party  is  eutitled,  and 
the  intermingling  was  not  brought  about  by  the 
wrongful  or  fraudulent  act  of  the  party  seeking 
relief. 

2.  Confusion  of  goods  «^5i/2— Party  negligent- 
ly causing  confusion  does  not  furfelt  his  Inters 
est  In  the  goods. 

Where  a  confusion  of  goods  la  occasioned 
by  the  negligence  of  one,  but  the  goods  confus- 
ed are  of  equal  and  uniform  value;  that  is, 
when  the  mixture  is  approximately  homogeneous, 
the  party  responsible  for  the  confusion  does  not 
forfeit  his  interest  in  the  goods,  where  there 
has  been  no  fraud  or  intentional  wrongdoing, 
and  the  evidence  dearly  shows  the  portion  con- 
tributed by  each  of  the  parties. 

3.  Confusion  of  goods  ^=>i  I— Failure  to  record 
partldo  contract  does  not  make  It  void  as  to 
subsequent  purchasers  without  notice. 

Sections  41  and  42,  Code  1916,  which  au- 
thorize the  recording  of  partido  contracts,  are 
permissive  and  not  mandatory,  and  a  failure  to 
record  such  a  contract  does  not  render  the  same 
void  SB  to  subsequent  purchasers  or  mortgagees 
without  notice. 

Appeal  from  District  Conrt,  Quay  County; 
Lelb,  Judge. 

Action  of  replevin  by  Jennie  P.  Page  against 
H.  B.  Jones  and  another,  in  which  defend- 
ants gave  a  forthcoming  bond  and  retained 
possession.  Judgment  for  plaintiff  for  the 
property  or  for  an  alternative  money  Judg- 
ment, and  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

E.  R.  Wright  and  J.  J.  Kenney,  both  of 
Santa  Ti,  for  appellants. 

Ed  F.  Saxon,  of  Tucumcarl,  and  H.  A 
Kiker,  of  Baton,  for  appellee. 

ROBERTS,  J.  Appellee  sued  appellant  In 
replevin,  ^king  to  recover  possession  of  740 
head  of  sheep  of  varying  ages.  The  writ  was 
issued,  and  appellants  gave  a  forthcoming 
bond  and  retained  possession  of  the  sbe^. 
An  answer  was  filed,  and  the  cause  put  at  is- 
sue, and  was  tried  to  a  Jury.  Judgment 
was  rendered  for  the  appellee  for  possession 
of  660  ewes,  60  lambs,  and  60  head  of  old 
ewes,  and  Judgment  for  $5,000  in  the  alterna- 
tive.   From  this  Judgment  appellants  api>eal. 

The  facts  out  of  which  the  controversy 
arose  may  be  briefly  stated  as  follows:  Dur- 
ing the  lifetime  of  P.  R.  Page,  the  husband  of 
appellee,  he  bad  with  one  Santiago  Glddings 
for  many  years  a  number  of  sheep  ^n  "partl- 
do" contract.  He  died  some  time^prior  to 
October,  1915,  at  which  time' his  widow,  ap- 
pellee here,  made  the  partido  contract  upon 
which  her  right  to  the  possession  of  the 
sheep  in  question  here  is  dependent    Under 
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this  contract  she  let  to  Santiago  Giddlngs 
600  head  of  ewes  of  different  grades,  the 
contract  stipulating  that  he  should  use  up- 
on such  sheep  a  designated  earmark,  which 
should  also  be  placed  on  the  Increase.  Gld- 
dings  testified  In  the  court  below  as  a  wit- 
ness for  appellee  substantially  -to  the  follow- 
ing effect:  That  the  earmark  which  he  was 
required  to  use  on  the  Page  sheep  by  the 
terms  of  the  contract  was  his  own  individual 
earmark;  had  been  used  by  him  for  30  years, 
and  that  such  mark  had  never  been  recorded ; 
that  the  earmark  originally  was  the  earmark 
of  Jose  A.  Baca ;  that  he  bad  for  a  long 
number  of  years  also  had  on  partido  contract 
some  900  head  of  sheep  belonging  to  the  said 
Baca,  and  that  he  had  also  had  about  550 
bead  of  sheep  belonging  to  the  daughters  of 
William  B.  Giddings,  his  brother,  which  be 
was  running  on  partido;  that  ail  of  these 
sheep,  Including  the  '"Page  sheep,"  had  for 
many  years  been  in  the  same  earmark.  Gid- 
dings bought  the  Baca  sheep  and  the  sheep 
belonging  to  his  nieces  some  2  or  3  years 
prior  to  the  institution  of  this  suit  He  con- 
tinued to  run  them  all  In  the  same  earmark, 
and  borrowed  the  money  from  the  appellants 
to  pay  for  the  sheep  so  purchased,  giving 
them  back  as  8e<furlty  a  chattel  mortgage  on 
the  sheep.  Two  very  dry  years  resulted  in 
a  great  loss  of  sheep,  so  that  Giddings  bad 
less  than  1000  sheep  left  shortly  prior  to 
the  institution  of  this  suit  Appellants  took 
possession  of  the  whole  flock  of  sheep  under 
their  mortgage,  and  app^lee  brought  this  ac- 
tion to  recover  possession  of  the  sheep  which 
Giddings  had  from  her  on  partido.  The  ef- 
fect of  the  judgment  was  to  give  Mrs.  Page 
all  the  she^  which  she  was  entitled  to  un- 
der the  partido  contract,  with  possibly  a 
alight  exception,  putting  the  entire  loss  upon 
appellants  or  Giddings. 

[1]  Consideration  of  three  questions  will 
dispose  of  this  case.  Appellants  argue  first 
that  replevin  was  not  the  proper  remedy. 
In  the  case  of  Gonzales  v.  Ilfel^  185  Pac. 
1110,  sheep  let  under  a  partido  contract  and 
intefmingled  with  other  sheep  all  marked 
with  the  same  brsmd  were  replevied.  There 
It  was  shown  that  all  the  sheep  were  of  the 
same  kind  or  quality,  and  that  It  was  impos- 
sible to  distinguish  the  sheep  let  under  the 
different  partido  contracts.  The  point  as  to 
whether  replevin  was  the  proper  remedy  was 
not  discussed  by  the  court,  although  argued 
in  the  briefs.  But  this  court  must  have  con- 
sidered that  It  was  the  appropriate  remedy, 
otherwise  it  would  have  held  that  it  was  not. 

In  23  R.  C.  L.  p.  862,  the  rule  Is  stated 
as  follows: 

"The  general  rule  is  that  if  property  inter- 
mixed is  of  the  same  kind,  quality  and  value, 
and  if  no  advantage  will  result  to  either  party 
by  getting  the  identical  property  owned  by  bim, 
even  if  that  were  possible,  replevin  wUl  lie 
for  the  number  or  quantity  owned  by  the  plain- 


tiff, to  be  taken  out  of  the  mass,  when  the 
mingUng  w^s  not  brought  about  by  his  act." 

The  rule  deduced  from  the  authorities  we 
believe  may  be  stated  as  follows:  Where  the 
common  mass  consist  of  fungible  goods — that 
is,  where  each  article  is  exactly  like  the  oth- 
er, such  as  oU  in  a  tank,  or  grain  In  a  bin, 
and  the  plaintiff  is  able  to  specify  the  number 
of  articles  in  such  mass  belonging  to  him — 
an  exception  Is  made  to  the  general  rule,  and 
the  plaintiff  is  permitted  to  maintain  r^ev- 
in.  See,  also,  34  Cyc.  1358;  Fines  v.  Bolln, 
36  Neb.  621,  54  N.  W.  990,  and  case  note 
to  the  case  of  McD<»iald  v.  Bailey,  37  L.  R. 
A.  (N.  S.)  267. 

Here  so  far  as  appears  the  sheep  put  into 
the  common  mass  were  all  of  the  same  grade, 
quality,  and  kind,  consequently  appellee  was 
entitled  to  maintain  replevin  for  such  aliquot 
part  of  such  mass  as  she  was  able  to  show 
rightly  belonged  to  her. 

This  then  brings  us  to  a  consIderatUm  of 
the  question  as  to  what  part  of  the  she^ 
she  was  entitled.  The  Judgment  of  the  lower 
court  gave  her  practically  aU  of  the  sheep 
which  she  had  originally  put  in  the  common 
mass,  or  rather  which  had  been  put  into  the 
common  mass  by  Giddings.  The  meet  that 
could  be  claimed  as  to  the  act  of  Giddings 
in  mixing  the  sheep  belonging  to  Mrs.  Page 
with  the  other  sheep  which  he  had  on  partido 
and  afterwards  purchased  would  be  that  It 
was  negligently  done.  There  Is  nothing  In 
the  evidence  upon  which  to  base  any  other 
claim.     No  fraudulent  purpose  or  Improper 

rotive  was  shown  or  claimed. 
[2]  The  rule  is  that  where  one  fraudulent- 
ly, wUifuUy,  or  wrongfully  Intermingles  his 
goods  with  those  of  another,  so  that  there  Is 
no  evidence  to  distinguish  the  goods  of  the 
one  from  those  of  the  other,  the  party  re- 
sponsible for  the  confusion  forfeits  all  his  In- 
terest In  the  mixture  to  the  other  party,  and 
in  the  case  of  agents,  bailees,  executors,  ad- 
ministrators, and  other  trustees,  occupying 
positions  of  trust  and  c<»fidence,  the  rule  as 
to  the  confusion  applies  when  the  mixing 
is  merely  negligent  or  careless.  But  these 
harsh  rules  are  not  generally  applied  where 
the  confused  goods,  though  indistinguishable, 
are  of  equal  and  uniform  value;  that  is, 
when  the  mixture  is  approximately  homoge- 
neous. In  such  a  case  as  this,  the  remedy 
is  division  in  kind,  or  compensation  for  ac- 
tual loss.  Take,  for  example,  the  case  of 
an  administrator.  Suppose  he  has  in  his 
hands  100  bushels  of  wheat  belonging  to  the 
estate  and  100  bushels  of  his  own.  The 
wheat  being  the  same  quality,  it  is  dumped 
Into  the  same  bin.  There  is  no  doubt  as  to 
the  exact  amount  contributed.  It  would  be 
absurd  to  say  that  the  administrator  should 
lose  the  hundred  bushels  which  he  put  in 
because  of  his  negligence.  Of  course,  it  the 
wheat  was  of  different  grade,  a  different 
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mle  would  be  applied,  for  the  mixture  wo«ld 
not  be  all  of  the  same  quality.  For  an  ex* 
baostlve  discussion  of  the  subject;  see  the 
case  of  Claflln  4  Co.  t.  Con.  Jersey  Works, 
85  6a.  27.  U  S.  B.  T21.  See,  also,  note  to 
the  case  of  Ayre  y.  Hlxson,  Ann.  Cas.  1913E, 
671.  In  the  case  of  Hesaeltlne  v.  Stockwell, 
80  Me.  237,  50  Am.  Dec.  627,  the  court  said: 

"The  common  law  in  opposition  to  the  dvil 
law  ascngns  the  whole  property,  without  liabili- 
ty to  account  for  any  part  of  it,  to  the  innocent 
party,  when  there  has  been  a  confusion  of 
Koods,  except  in  certain  casea,  or  conditions  of 
property.  Chancellor  Kent  correctly  observe  g 
that  the  rule  is  carried  no  further  than  neces- 
sity requires.    2  Kent's  Copi.  865. 

"There  is  therefore  no  forfeiture  of  the 
goods  of  one  who  voluntarily  and  without  fraud 
makes  such  an  admixtifre.  As  when,  for  exam- 
pie,  he  supposes  all  the  goods  to  bk  his  own,  or 
when  he  does  it  by  mistake. 

"And  there  is  no  forfeiture  in  case  of  a  fraud- 
ulent intermixture  when  the  goods  intermixed 
are  of  equal  value.  This  has  not  been  suffi- 
ciently noticed,  and  yet  it  is  a  just  rule,  and 
is  fuUy  sustained  by  authority.  .  Lord  Etldon,  in 
the  case  of  Lnpton  v.  White,  15  Yes.  442,  states 
the  law  of  the  old  decided  cases  to  be,  'if  on« 
man  mixes  his  com  or  flour  with  that  of  an- 
other and  they  were  of  equal  value,  the  latter 
must  have  the  given  quantity;  but  if  articles 
of  a  different  value  are  mixed,  producing  a  third 
value,  the  aggregate  of  the  whole,  and  through 
the  fault  of  the  person  mixing  them,  the  other 
party  cannot  tell  what  was  the  original  value 
of  his  property;  he  must  have  the  whole.' 
This  doctrine  is  stated  with  approbation  by 
Kent    2  Kent's  Com.  365." 


In  this  case  so  far  as  appears  from  the 
erldence  the  sheep  in  question  prior  to  the 
intermixing  of  the  herd  were  all  of  the  same 
kind,  character,  and  quality,  so  that  when 
confused,  the  mixture  was  approximately 
homogeneous.  The  parties  know  definitely 
the  number  of  she^  contributed  by  each  to 
the  common  mass,  and  the  loss  to  the  com- 
mon herd  in  justice  and  equity  should  be 
Shared  by  the  parties  In  proportion  to  their 
Interests  In  the  commingled  goods.  The  rule 
announced  In  the  case  of  Oonaales  v.  Ilfeld, 
aiiqira,  practically  disposes  of  this  case.  We 
there  said: 

•^e  agree  with  the  trial  court  in  its  find- 
ing that  it  was  through  the  fault  and  negligence 
of  the  appellant  that  the  sheep  in  question  were 
so  marked  and  commingled  as  to  render  their 
Identification  impossible.  His  acts  led  to  the 
confosion  of  the  goods,  but  it  is  urged  upon  us 
that  appellant's  acta,  although  negligent,  were 
in  no  sense  fraudulent  or  wrongful,  and  that  he 
should  not  be  made  to  forfeit  his  property  when 
the  elements  of  willful,  fraudulent,  and  wrong- 
ful commingling  of  the  property  are  absent. 
We  think  this  position  well  taken.    *    *    * 

"We  therefore  hold  that  the  court  should  have 
permitted  appellant  to  recover  his  proportion- 
ate share  of  the  sheep  marked  with  appellee's 
earmark,  as  there  was  no  willful  wrong  nor 


fraud  imputed  to  the  appellant  shown  by  the 
evidence  nor  found  by  the  court  in  Its  findings." 

If  It  be  true,  as  testlfled  to  by  Olddlngs, 
that  the  earmark  in  which  he  was  required 
by  the  contract  to  carry  the  Page  sheep  be- 
longed to  blm,  there  might  not  even  be  the 
element  of  ne^lgence  In  the  case.  We  think, 
however,  that  under  the  undisputed  facts  la 
the  case  the  atqpellee  was  only  entitled  to 
her  proportionate  part  of  the  ccmfused  prop- 
erty. 

[3]  Appellants  further  contend  that  seo 
ttoas  41  and  42,  Code  1916,  which  authorize 
the  recording  of  partldo  contracts,  when  the 
same  have  been  reduced  to  writing,  make  the 
at^ellee's  partldo  contract  void  as  against 
the  subsequent  mortgage  of  the  appellants, 
because  such  original  partldo  contract  was  In 
writing  and  was  not  recorded. 

Section  41  provides  that — 

"Copies  of  all  contracts  [partldo],  •  •  • 
may  be  filed  with  the  county  clerk  •  •  •  and 
when  *  *  *  so  filed,  they  shall  be  notice  to 
everyone." 

Section  42  provides: 

"And  when  a  copy  of  such  contract  shall 
be  filed  •  •  •  it  shall  be  notice  to  every  one 
that  the  person  or  persons  in  charge  of  such 
animals  *  *  •  had  no  right  to  sell  or  dis- 
pose of  the  same  in  any  manner." 

In  the  absence  of  statute^  the  registration 
or  recordation  of  a  contract  of  bailment  Is  not 
necessary  to  Its  validity,  either  as  betweoi 
the  bailer  and  the  bailee,  or  as  against  third 
parties ;  but  for  the  prevention  of  fraud  stat- 
utes have  been  enacted  In  many  states  by 
which  such  registration  or  recordation  Is  nec- 
essary to  render  the  contract  valid  as  against 
creditors  or  subsequent  purchasers  for  value, 
and  subsequent  mortgagees  vrithout  notice.  6 
O.  J.  1106. 

The  practice  of  recording  transfers,  whlA 
would  include  contract?  was  unknown  to  the 
common  law.  24  A.  &  E.  Enc.  of  Lew  (2d  Bd.) 
p.  115,  and  23  R.  C.  L.  p.  170. 

It  follows  therefore  that  since  the  whole 
matter  rests  on  a  statutory  basis,  the  failure 
t«  record  an  instrument  which  is  not  re- 
quired to  be  recorded  by  the  terms  or  Intend- 
ment of  any  statute  has  no  effect  on  the 
rights  of  parties  as  they  exist  at  common 
law,  independently  of  the  recording  act.»  24 
A.  &  E.  Ency.  of  Law  (2d  Ed.)  p.  115,  and 
23  R.  C.  L.  p.  234. 

It  will  be  noted  from  a  reading  of  the 
two  sections  of  the  statute  that  the  record- 
ing of  a  contract  is  permissive  merely,  and 
not  mandatory.  It  will  also  be  noted  that 
the  statute  wholly  faUs  to  declare  the  effect 
of  failure  to  record. 

"The  object  of  the  recording  act  being  to  pro- 
tect certain  specific  classes  of  persons  against 
fraud,  failure  to  record  will  not,  in  the  absence 
of  an  express  provision  to  that  effect,  render 
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the  instrament  whony  Toid  and  inoperatiTe  to 
couvey  the  legal  title;  an  unrecorded  instru- 
ment is  valid  against  every  one  except  the  dass- 
ea  of  persona  included  within  the  terms  of  the 
statute."  A.  &  B.  Ency.  of  Law  (2d  Ed.) 
vol.  24,  p.  lie. 

Applying  these  principles  to  the  two  sec- 
tions of  the  statute  here  Involved,  the  conclu- 
sion is  inevitable  that  recording  is  permissive 
and  not  mandatory;  that  failure  to  record 
has  no  effect,  either  upon  the  rights  of  the 
parties  to  the  contract,  nor  does  it  render  the 
contract  void  as  against  subsequent  purchas- 
ers or  mortgagees  without  notice. 

The  case  wUl  be  reversed  and  r«nanded 
to  the  district  court,  with  Instructions  to 
apportion  the  property  between  the  parties 
as  their  interests  appear,  and  to  enter  judg- 
ment accordingly,  and  it  is  so  ordered. 

PABKEB,  a  J.,  and  BA7N0LDS,  J.,  con- 
cur. 


STATE  ROAD  COMMISSION  v.  INDUSTRI* 
AL  COMMISSION    OF    UTAH. 
(No.  3476.) 

(Supreme  Court  of  Utah.    May  18,  1920.) 

1.  Muter  aiitf  tervaat  «=>405(4)— Compensa- 
tloii  olaifflanfs  evidence  held  to  show  em- 
ploy<  killed  by  lightning  was  seeking  shelter. 

In  a  proceeding  under  Workmen's  (Com- 
pensation Act  for  compensation  for  death  of 
an  employs  struck  by  lightning  after  having  left 
a  state  road  on  which  he  worked,  evidence  held 
to  justify  finding  that  h^  was  seeluug  shelter 
from  a  storm  when  killed. 

2.  Master  and  servant  @=>375(l)  —  Employ^ 
•track  by  lightning  while  seeking  shelter  from 
storm  was  injured  In  "oourse  of  employment." 

Where  an  employ^  working  on  a  state  road 
left  the  road  to  seek  shelter  from  a  storm,  and 
was  lulled  by  lightning  before  reaching  the 
shelter,  his  death  was  the  result  of  an  accident 
occurring  in  the  course  of  his  employment, 
within  Comp.  Laws  1917,  Si  3112,  3113,  as 
amended  by  Sess.  Laws  1919,  c.  63. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  (Course 
of  Employment.] 

3.  Master  and  servant  ®s>38S( I) —"Average 
weekly  wage"  within  compensation  act  de- 
fined. 

Under  Workmen's  Compensation  Act 
(Ciomp.  Laws  1917,  S  3132),  requiring  benefits 
to  be  based  on  the  "average  weekly  wage"  at 
time  of  injury,  the  average  weekly  wage,  where 
the  employment  is  continuous,  may  be  com- 
puted by  multiplying  the  average  daily  wage 
by  300  and  dividing  by  52;  but,  where  the 
employment  is  intermittent,  the  average  weekly 
wage  is  determined  by  dividing  the  aggregate 
amount  earned  by  the  number  of  weeks,  includ- 
ing the  weeks  in  which  no  work  was  done.i 


4.»Statutes  <s=3206— Effeot  mast  b*  glvra  <• 
every  word  if  possible. 
In  construing  a  statute  effect  must  be  gif^ 
'  en  to  every  word  if  possible. 

Proceedings  under  Workmen's  Compensa- 
tion Act  for  compensation  for  death  of  J.  O. 
Johnson,  opposed  by  the  State  Boad  Conunis- 
sion,  employer.  Award  for  claimant  by  the 
Industrial  Commission,  and  employer  brings 
certiorari.    Award  annulled,  with  directions. 

Allen  T.  Sanford,  of  Salt  Lake  City,  for 
plaintiff. 

Dan  D.  Shields,  Atty.  Gen.,  and  Jaa.  H. 
Wolfe,  O.  C.  Dalby,  H.  Van  Dam,  Jr.,  and  D. 
M.  Draper,  Asst  Attys.  Gten.,  for  defendant 

THDBMAN,  J.  This  case  is  before  us  (m 
a  writ  of  certiorari  to  review  the  proceedings 
of  the  defendant  commission  in  the  matter  of 
an  award  to  the  dQ)endents  of  (me  J.  O.  John- 
son, deceased. 

The  findings  and  conclusions  of  the  defoid- 
ant  are,  in  substance,  as  follows: 

"That  Joseph  Clarence  Johnson  waa  employ- 
ed by  the  State  Boad  (Commission,  beginninc 
in  the  month  of  February,  1919,  and  continu- 
ing until  the  4th  day  of  September,  1919,  when 
he  was  dragging  a  portion  of  the  state  iiigh- 
way,  when  a  thunder  storm  arose,  and  he  left 
his  team  near  a  fence,  and  started  toward  a 
cabin  in  an  adjoining  field  for  shelter,  and  at 
a  point  about  150  feet  distant  from  the  team, 
and  before  reaching  the  cabin,  he  was  struck 
by  lightning  and  instantly  killed.  It  was  ^e 
duty  of  said  Joseph  Clarence  Jolmeon,  under 
bis  employment,  to  drag  the  state  road  after 
rains  and  at  such  other  time  as  he  was  or- 
dered so  to  do  by  his  superior,  and  the  pay- 
roll of  the  State  Boad  Commission  shows  that 
his  wages  were  $3  per  day  when  he  worked, 
and  that  he  put  in  the  following  time:  Febru- 
ary, six  days  four  hours,  $19.50;  March,  ten 
days,  $30.00;  April,  three  days,  $9.00;  May, 
two  days,  $6.00;  August,  six  days  four  hours, 
$19.60;  total  earned,  $84.00.  That  decedent 
left  surviving,  as  dependents,  bis  widow,  Har- 
riet Elizabeth  Johnson,  together  with  Clarence 
W.  Johnson,  Theron  D.  Johnson,  and  Claire 
Elizabeth  Johnson,  minors,  and  that  the  widow 
and  applicant  expended  the  sum  of  $93.14  for 
funeral  expenses.  That  from  the  guardian- 
ship proceedings  in  the  district  court  of  Emery 
county,  state  of  Utah,  it  appears  that  the  wid- 
ow, Harriet  Elizabeth  Johnson,  was  appointed 
guardian  for  the  said  minors,  and  as  such  waa 
authorized  to  make  election  to  take  compensa- 
tion in  behalf  of  the  minors.  That  in  the 
work  of  the  State  Boad  Commission,  of  con- 
structing and  maintaining  roads,  the  customair. 
time  of  employment  is  5%.  days  per  week, 
except  as  to  the  class  of  employes  similar  to 
decedent,  whose  duty  it  is  to  drag  roads  after 
storms,  and  that  as  to  such  employes  their  work 
comes  only  as  would  be  required,  aa  above 
stated. 

"From  the  foregoing  facts  the  commission 
concludes  that  the  decedent  came  to  his  death 
as  a  result  of  an  injury  received  by  an  acd- 
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dent  adaing  out  of  or  in  the  course  of  Us  em- 
ployment, and  that  the  dependents  are  entitled 
to  compensation  upon  the  basis  of  an  ayerage 
weekly  wage  of  $17^." 

Plaintiff  contends  the  evidence  Is  Insuffi- 
cient to  sustain  the  finding  tbat  deceased  was 
seeking  shelter  at  the  time  be  was  killed. 
The  evidence  tends  to  show,  that  the  deceased 
was  employed  by  plaintiff  in  January,  1919, 
to  drag  a  portion  of  the  state  road  in  Smery 
county;  that  bis  employment  continued  In- 
termittently until  September  4  of  the  same 
year,  when  he  was  Instantly  killed  by  a 
stroke  of  lightning.  No  one  saw  the  accident, 
but  bis  body  was  discovered  shortly  after- 
wards In  a  field  adjacent  to  the  road  on 
which  he  had  been  working.  The  body  of  de- 
ceased was  eight  or  nine  rods  from  the  road, 
and  there  Is  no  controversy  as  to  the  cause  of 
bis  death.  The  field  In  which  the  body  was 
lound  was  occupied  by  deceased  In  his  life- 
time, and  contained  an  old  house  several  rods 
distant  from  the  road.  The  body  of  deceased 
was  found  between  the  road  and  the  Iiouse. 
As  to  how  the  deceased  came  to  be  at  that 
IMlnt  is  entirely  circumstantial.  In  his  work 
be  had  been  driving  two  span  of  horses  at- 
tached to  a  drag.  The  horses  and  drag  were 
found  near  the  road,  several  rods  removed 
from  where  the  deceased  had  evidently  left 
them,  and  the  doubletree  to  which  they  were 
attached  was  broken.  The  evidence  also 
shows  that  at  the  time  of  his  death  there 
was  in  that  vicinity  considerable  thunder  and 
lightning,  with  some  rain,  and  manifestations 
of  a  heavier  storm. 

[1]  The  circumstances  above  detailed  are 
amply  sufficient  to  Justify  the  finding  that  the 
deceased  was  seeking  shelter  at  the  time  of 
bis  death.  The  question  arises,  "was  seeking 
shelter,"  under  such  circumstances,  sudti  a 
departture  from  bis  work  as  to  Justify  a  con- 
clusion that  the  accident  did  not  arise  in  the 
course  of  his  employment?  Upon  this  ques- 
tion the  defendant  calls  our  attention  to  a 
paragraph  from  a  standard  author  which 
seems  to  be  in  point: 

'It  cannot  be  said  that  the  employment  is 
broken  by  mere  intervals  of  leisure  such  as 
those  taken  for  a  meal.  If  an  accident  hap- 
pened at  such  a  time  there  would  be  no  break 
in  the  employment,  even  though  the  workman 
is  paid  by  the  hour  for  the  time  he  is  actually 
at  work,  especially  where  the  acddent  occurs 
on  the  employer's  premises,  or  about  his  prop- 
erty, unless  the  workman  Is  doing  something 
wholly  foreign  to  his  employment.  Acts  of 
ministration  by  a  servant  to  himself,  such  as 
quenching  his  thirst,  relieving  his  hunger,  pro- 
tecting himself  from  excessive  cold,  perform- 
ance of  which  whQe  at  work  are  reasonably 
necessary  to  his  health  and  comfort,  are  in- 
cidents to  his  employment  and  acts  of  service 
therein  within  the  Workmen's  Compensation 
Acts,  though  they  are  only  indirectly  conducive 
to  the  purpose  of  the  employment.  Conse- 
quently no  break  in  the  employment  is  caused 
by  the  mere  fact  that  the  workman  is  miniater- 
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ing  to  his  personal  comfort  or  necessities,  as 
by  warming  himself,  or  seeking  shelter,  or  by 
leaving  his  work  to  relieve  nature,  or  to  pro- 
cure drink,  refreshment,  food,  or  fresh  aif,  or 
to  rest  in  the  shade."  Honnold,  Work.  Comp. 
p.  379  et  seq. 

See,  also,  Vandoren,  Work.  Comp.  40,  41. 

Plaintiff  also  insists  tbat  the  accident 
causing  the  death  of  deceased  was  the  "act 
of  God,"  and  not  an  accident  within  the 
meaning  of  the  Industrial  Act  The  conten- 
tion Is  that  an  "Act  of  God"  Is  by  impUcatlon 
excluded.  Comp.  Laws  1917,  i  3112,  as 
amended  in  Sess.  Laws  1919,  subd.  6,  at  page 
167,  is  r^ed  on.    It  reads  as  follows: 

"The  words  'personal  injury  by  accident  aris- 
ing out  of  or  in  the  course  of  employment'  shall 
include  an  injury  caused  by  the  willful  act  of 
a  third  person  directed  against  an  employif 
because  of  his  employment.  They  shall  not  in- 
clude a  disease  except  as  it  shall  result  from 
the  tojury." 

Plaintiff's  rule  of  construction,  as  applied 
to  the  language  quoted,  is  a  two-edged  sword. 
The  Legislature,  while  engaged  In  excluding 
certain  things  from  the  category  of  accidents, 
ought  to  have  excluded  the  "act  of  God,"  if 
such  was  its  Intention.  It  expressly  excluded 
diseases  not  resulting  from  the  Injury.  Elx- 
presslo  unlus,  eta 

[2]  We  not  only  feel  Jnatifled  in  sustaining 
the  finding  that  deceased  was  seeking  shelte;*^ 
when  the  accident  occurred,  but  likewise  thr 
legal  conclusion  that  the  accident  occurred 
in  the  course  of  hie  employment  and  was  one 
for  which  compensation  should  be  allowed. 
We  are  of  .the  <9inion,  however,  that  the  ac- 
cident did  not  arise  out  of  the  employment 
for  the  reason  there  does  not  appear  to  be . 
any  causal  connection.  This,  however,  in 
view  of  our  present  law,  is  immaterial.  The 
insurer  is  liable  whether  the  accident  arose 
out  of  the  employment  or  whether  it  arose 
in  the  course  thereof.  Comp.  Laws  1917,  § 
3113,  as  amended  by  Sess.  Laws  1919,  p.  158. 
We  conclude,  therefore,  tbat  the  deceased 
came  to  his  death  as  the  result  of  an  acci- 
dent received  in  the  course  of  his  employ- 
ment, and  that  his  dependents  are  entitled  to 
compensation  for  the  loss  as  provided  by  law. 

The  amount  of  compensation  to  be  allowed 
Is  the  difficult  feature  of  the  case.  From  the 
facts  found  the  defendant  reached  the  con- 
clusion that  the  dependents  were  entitled  to 
compensation  upon  the  basis  of  an  average 
weekly  wage  of  $17.30,  and  accordingly  made 
an  award  of  60  per  cent  of  that  amount  or 
$10.38  per  week  for  a  period  of  312  weeks, 
not  to  exceed  in  all  the  sum  of  $3,238.56. 

The  method  of  computation  adopted  by  the 
defendant  to  ascertain  the  average  weekly 
wage  was  to  first  ascertain  the  annual  earn- 
ings, and  divide  that  by  62,  the  number  of 
weeks  in  a  year.  For  this  purpose  300  waa 
assumed  to  be  the  number  of  working  days  in 
the  year.    This  multiplied  by  $3,  the  daily 
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wage,  amounted  to  $900,  which  sum,  divided 
by  52,  produced  $17.30  as  the  average  week- 
ly wage.  The  question  is,  does  the  statute 
by  which  we  are  controlled  justify  such  meth- 
od of  computation  In  the  instant  case?  The 
findings  show  that  the  employment  of  de- 
ceased was  Intermittent;  that  the  nature  of 
the  employment  was  such  that  he  did  not  and 
could  not  have  employment  for  300  days  in 
the  year,  either  approximately  or  substan- 
tially. The  findings  themselves  state  the  ac- 
tual number  of  days  the  deceased  was  em- 
ployed, the  nature  of  the  employment,  and  the 
conditions  Incident  thereto.  The  number  of 
days  so  found  must  have  been  all  that  was 
required  in  the  employmait  The  total  num- 
ber of  days  of  actual  employment,  according 
to  the  findings,  was  28,  and  the  aggregate 
earnings  during  a  period  of  seven  months,  at 
$3  per  day,  was  only  $84.  In  arriving  at  the 
conclusion  it  did,  the  defradanc  evidently 
adopted  some  legal  theory  not  deducible  from 
any  provision  of  the  statute.  Comp.  Laws 
1917,  S  3142,  says: 

"The  average  weekly  wage  of  the  injured  per- 
son at  the  time  of  the  injury  shall  be  taken  as 
the  basis  upon  which  to  compute  the  benefits." 

The  statute  furnishes  no  rule  by  whidi  to 
compute  the  wage.  We  are  compelled  t6 
blaze  our  own  trail,  and  if  possible  construe 
the  statute  according  to  its  plain  meaning 
and  intent.  Undoubtedly  the  Legislature  in- 
tended that  the  person  Injured,  or  his  de- 
pendents in  case  of  death,  should  be  compen- 
sated for  the  loss  upon  some  basis  having  a 
logical  relation  to  his  earnings,  in  the  em- 
ployment. It  certainly  was  not  intended 
that,  in  every  case  where  death  resulted  from 
accident  In  the  course,  of  employment,  the 
dependents  should  be  compensated  as  if  the 
'employment  were  craitliiadus  during  all  the 
working  days  of  the  year.  No  such  conclu- 
sion is  deducible  from  the  language  employed 
by  the  Legislature,  and  yet  such,  in  eCFect,  is 
the  meaning  of  the  statute  as  interpreted  by 
the  defendant  in  the  case  at  bar.  The  Inter- 
mittent character  of  the  employment  was  not 
taken  Into  consideration  in  making  the  com- 
putation. The  compensation  allowed  the  de- 
pendents is  just  the  same  as  might  have 
been  allowed  the  dependents  of  a  deceased 
person  who  had  worked  for  $3  per  day  every 
working  day  in  the  year  next  previous  to  his 
death.  The  same  method  of  computation  was 
adopted  by  the  defendant  in  a  case  recently 
decided  by  this  court  Uintah  Power  &  Light 
Go.  et  al.  T.  Industrial  Ck>mmlsslon  of  Utah, 
180  Paa  875. 

[3]  The  controlling  distinction,  however, 
between  that  case  and  this  Is  that  In  that 
case  the  employment  was  in  its  nature  con- 
tinuous throughout  the  year  and  for  every 
working  day  In  the  year.  Having  found  the 
daily  wage,  which  was  $4,  this  amount  mul- 
tiplied by  300,  the  assumed  number  of  work- 
ing days  In  the  year,  gave  a  result  of  $1,200 


as  the  annual  earnings.  This  divided  by  52, 
the  weeks  in  the  year,  determined  the  aver- 
age weekly  wage  at  the  time  of  the  injury. 
The  rule  adopted  by  the  defendant  in  that 
case  is  reasonable  and  therefore  permissible 
in  every  case  where  the  employment  Is  sub- 
stantially continuous,  even  though  the  de- 
ceased Is  killed  .by  an  accident  Immediately 
after  entering  the  employment. 

[4]  But  where,  as  In  the  instant  case,  the 
employment  in  its  nature  Is  not  continuous, 
but  dependent  upon  certain  conditions  inde- 
terminable in  advance,  we  know  of  no  rule 
by  whldi  to  determine  the  average  weekly 
wage  at  the  time  of  the  injury  except  by 
adopting  a  method  of  computation  which 
gives  effect  to  the  word  "average,"  as  the 
same  appears  in  the  statute.  It  is  the  duty 
of  the  court  to  give  effect  to  every  word  if 
possible.  Unfortunately,  precedents  are  of  lit' 
tie  or  no  avail  in  the  present  case.  All  of 
the  adjudicated  cases,  as  far  as  we  have  bettt 
able  to  examine  them,  are  controlled  by  stat- 
utes Almost,  If  not  entirely,  dissimilar  to  our 
own,  as  relates  to  the  question  now  under 
consideration.  Mearly  every  statute  we  have 
examined  lays  down  specific  rules  for  deter- 
mining the  basis  of  computation.  Most  of 
them  use  the  words  "average  weekly  wage" 
as  the  basis  for  computation,  but  they  also 
prescribe  the  formula  by  which  the  average 
weekly  wage  Is  to  be  determined.  TTie  rules 
generally  relate  to  employments  continuous 
in  their  nature,  and 'in  such  cases  the  rules 
quite  frequently  are  substantially  similar  to 
the  method  adopted  by  the  defendant  in  the 
present  case.  I'or  Instance,  the  number  300 
is  generally  used  as  the  number  of  working 
days  in  the  year.  If  the  work  Is  substantial- 
ly continuous  throughout  the  year,  this  num- 
ber is  ordinarily  used.  We  have  carefully 
examined  all  of  the  cases  called  to  our  atten- 
tion by  defendant's  counsel  in  their  exceed- 
ingly able  brief,  but  find  no  case  which  Justi- 
fies the  method  adopted  by  defendant  In  a 
case  of  this  kind.  The  statutes  of  many  of 
the  states  as  they  relate  to  this  particular 
questlcm  are  found  In  the  note  to  0  N.  O.  C. 
A.,  commencing  at  page  531.  Defmdant  cites 
the  following  cases  in  which  many  of  the 
statutes  are  considered:  In  re  Behrens,  188 
App.  Dlv.  86,  176  N.  Y.  Supp.  28;  In  re  Pren- 
tice, 181  App.  Dlv.  144,  168  N.  Y.  Supp.  55; 
Riley  V.  Motor  Co.  et  aL,  109  Mich.  233,  165 
N.  W.  745;  Bobbins  v.  Original  Gas  Co.  et 
al.,  191  Mich.  122,  157  N.  W.  437;  Blrickson 
V.  American  Well  Works,  106  lU.  App.  346; 
Fairchlld  v.  Pennsylvania  Railroad,  170  App. 
Dlv.  135,  155  N.  T.  Supp.  751 ;  Oentllvre  Bev- 
erage Co.  V.  Ross  (Ind.  App.)  126  N.  E.  220; 
Interstate  Iron  &  Steel  Co.  v.  Szot  (Ind.  App.) 
115  N.  E.  609;  Littler  v.  Geo.  A  Fuller  ft 
Co.,  223  N.  Y.  369,  119  N.  E.  564.  None  of 
these  cases  are  in  i>olnt  as  far  as  relates  to 
the  facts  of  the  instant  case,  but  many  of 
them  are  instructive  and  well  worth  reading. 

The  last  case  cited  above  Is  a  New  York 
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case,  and  It  suggests  a  reasonable  rule  for 
compatation  in  a  case  of  this  kind  under  a 
statute  such  as  ours.  The  commission  In 
that  case  awarded  compensation  on  the  basis 
of  300  times  the  daily  wage  reduced  to  weeks. 
The  facts  were  the  onployment  only  furnish- 
ed work  for  about  30  weeks  in  a  year.  In  re- 
versing the  award  the  court  said: 

"TX  the  nature  of  the  employment  does  not 
permit  steady  work  during  gubstantially  the 
whole  of  the  year  the  annual  earning  capacity 
of  the  injured  employ^  in  the  employment  is 
the  proper  basis  of  compensation.  Section  14, 
subd.  3.  The  true  test  is  this:  What  were  the 
average  weekly  earnings,  regard  being  had  to 
the  known  and  recognized  incidents  of  the  em- 
ployment, including  the  element  of  discontintt- 
onsness."     (ItaHes  ours.) 

The  oplnicm  refers  to  an  Bngllsh  case  (An- 
slow  V.  Cannock  Ofaase  Colliery  Co.,  Ij.  B. 
App.  Gas.  1909).  The  following  excerpt  from 
the  opinion  of  Lord  Lorebum  is  illuminating: 

"The  question  is  in  regard  to 'the  way  in 
which  the  average  weekly  earnings  of  a  work- 
man shall  be  computed  in  a  case  in  Which  a 
normal  and  recognized  incident  of  his  work  was 
fourteen  weeks'  stoppage  and  two  weeks  of 
general  holidays  during  the  year. 

"The  bbject  of  the  act,  broadly  stated,  is  to 
compensate  a  workman  for  his  loss  of  capac- 
ity to  earn,  which  is  to  be  measured  by' what 
he  can  earn  in  the  employment  in  which  he  is, 
under  the  conditions  prevailing  therein,  before 
and  up  to  the  time  of  the  accident.  If  he  takes 
a  holiday  and  forfeits  his  wages  for  a  month, 
then  that  does  not  interfere  with  what  he  can 
earn.  It  is  only  that  for  a  month  he  did  not 
choose  to  earn.  But  if  it  is  a  part  of  the 
employment  to  stop  for  a  month  in  each  year, 
then  he  cannot  earn  wages  in  that  time  in  that 
employment,  and  Us  capacity  to  earn  is  less, 
over  the  year. 

"I  agree  with  what  the  learned  Master  of  the 
Rolls  says  in  his  judgment  when  be  uses  the 
following  language:  'In  my  opinion  the  true 
test  is  this:  What  were  his  earnings  In  a  nor- 
mal week,  regard  being  had  to  the  known  and 
recognized  incidents  of  the  employment?  If 
work  is  discontinuous,  that  is  an  element  which 
cannot  be  overlooked.' " 

The  English  Workmen's  Compensation  Act 
1906,  under  which  the  opinion  Just  quoted 
was  rendered,  as  far  as  applicable  here,  reads 
as  follows: 

"(2)  For  the  purposes  of  the  provisions  of 
this  schedule  relating  to  'earnings'  and  'average 
weekly  earnings'  of  a  workman,  the  following 
rules  shall  be  observed: 

."(a)  Average  weekly  earnings  shall  be  com- 
puted in  such  manner  as  is  best  calculated  to 
give  the  rate  per  week  at  which  the  workman 
was  being  remunerated.  Provided  that  where, 
by  reason  of  the  shortness  of  the  time  during 
which  the  workman  has  been  in  tiie  employ- 
ment of  bis  employer,  or  the  casual  nature  of 
the  employment,  or  the  terms  of  the  employ- 
ment, it  is  impracticable  at  the  date  of  the 
accident  to  compute  the  rate  of  remuneration, 
regard .  may   be   had   to   the   average   weekly 


amount  whidi,  during  the  twelve  months  previ- 
ous to  the  accident,  Was  being  earned  by  a  per- 
son in  the  same  grade  employed  at  the  same 
work  by  the  same  employer,  or,  If  there  is  no 
person  so  employed,  by  a  person  m  the  same 
grade  employed  in  the  same  class  of  employ- 
ment and  in  the  same  district." 

As  to  the  meaning  of  the  term  "average 
weekly  earnings,"  Halsbury,  L.  C,  in  Lysons 
V.  Enowles  &  Sons,  L>td.  (1901)  A.  C.  79,  at 
page  87,  said: 

"I  think  it  was  in  that  popular  sense,  taking 
one  day  with  another,  that  the  Legislature 
used  those  words,  and  I  think  it  is  what  every- 
body would  understand  by  'average'  that  lUs 
earnings  were  so  much — not  bis  agreed  earn- 
ings by  contract,  there  It  would  be  definite— 
that  if  a  man  was  employed  only  at  Irregular 
intervals  or  at  irregular  amounts  yon  were  to 
get  at  what  the  average  was  by  putting  them 
together  and  striking  an  average  so  as  to 
afford  a  test  of  the  weel^ly  sum  to  be  paid." 

In  Perry  v.  Wright,  [1908]  1  K:  B.  441, 
Fletcher  Moulton,  L.  J.,  expressed  the  opinion, 
at  page  456,  that — 

"The  term  'average  weekly  earnings'  signifies 
broadly  the  average  earnings  which  the  work- 
man would  make  in  a  normal  week  if  employed 
on  the  terms  prevailing  before  and  up  to 
the  time  of  the  accident" 

The  above  excerpts,  both  as  to  the  statute 
and  opinions  cited,  are  found  In  Knowles, 
Workmen's  Compensation,  from  page  189  to 
page  214,  Inclusive. 

We  have  made  a  somewhat  extended  re- 
view of  the  English  statute  and  cases  for 
the  reason  that  the  statute  appears  to  be,  to 
some  extent,  in  principle  similar  to  the  stat- 
ute of  this  state  as  far  as  average  weekly 
earnings  are  concerned.  There  seems  to  be 
no  formula  given  by  which  the  earnings  may 
be  determined,  but  the  statute  is  suggestive 
of  a  method,  and  Is  therefore  instructive  to 
the  officer  or  officers  charged  with  the  duty 
of  administering  the  act.  It  will  be  noted 
the  statute  says,  "average  weekly  earnings 
shall  be  computed  In  such  manner  as  is  best 
calculated  to  give  the  rate  per  week  at  which 
the  workman  has  been  remunerated." 

In  re  Rice,  229  Mass.  S25,  118  N.  B.  674, 
Ann.  Cas.  1918E,  1052,  is  of  special  interest 
because  the  employment  was  Intermittent, 
and  the  conditions,  to  some  extent,  were  sim- 
ilar to  those  existing  here.  The  applicant 
was  a  schoolgirl  who,  after  school  hours  each 
day,  worked  three  hours  for  five  days  in  a 
week,  and  all  day  Saturday  In  a  weaving 
business,  and  earned  approximately  $3  per 
week.  The  accident  board  found  that  a  per- 
son working  as  a  weaver  full  time,  six  days 
a  week,  would  average  $7.50  a  week,  and  al- 
lowed that  sum  as  the  basis  of  compensation. 
The  Supreme  Judicial  Court,  on  appeal,  held 
that  the  amount  of  compensation  to  ba 
awarded  under  the  statute  was  to  be  deter- 
mined not  by  what  the  employe  is  oapabU  of 
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earning,  but  by  wbat  was  aotuallif  earned.  It 
also  held  that,  if  there  was  snch  an  employ- 
ment as  that  of  "spare  weaver,"  similar  In 
hours  of  service,  kind  of  work,  and  require- 
ments of  skill  to  that  of  applicant  during  her 
term  of  employment,  that  might  be  used  as  a 
basis  for  determining' the  compensation  to  be 
awarded  under  the  statute.  Finally,  the 
court,  in  etiect,  held  that  the  words  "aver- 
age weekly  wages,"  under  the  statute,  should 
be  Interpreted  In  their  common  and  ordinary 
sense,  and  should  be  computed  by  dividing 
the  total  amount  earned  by  the  number  of 
weeks  of  employment  It  will  thus  be  seen 
that  the  Supreme  Judicial  Court  of  Massachu- 
setts practically  applied  the  English  rula 

In  Bartoni's  Case,  also  a  Massachusetts 
case,  appealed  from  the  Industrial  Accident 
Board  to  the  Superior  Court  (225  Mass.  349, 
114  N.  B.  663,  I*  K.  A  1917B,  765),  it  was 
held  tha(  the  average  weekly  wages  of  a 
workman  employed  in  a  granite  quarry,  who, 
during  the  year  preceding  his  injury,  did  not 
work  for  about  13  weeks  of  the  year  by  rea- 
son of  inclement  weather  that  prevented 
work  In  a  quarry,  are  to  be  computed  by  di- 
viding the  amount  of  his  pay  for  the  year 
preceding  the  injury  by  the  number  of  weeks 
that  lie  actually  worked.  The  governing 
words  of  the  statute,  as  stated  by  the  court 
at  page  801,  are  as  follows: 

"  'Average  weekly  wages'  shall  mean  the 
earnings  of  the  injured  employ^  during  the  pe- 
riod of  twelve  calendar  montha  immediately 
preceding  the  date  of  injury,  divided  by  fifty- 
two;  but  if  the  injured  employe  lost  more  than 
two  weeks'  time  during  such  period,  then  the 
earnings  for  the  remainder  of  snch  twelve 
calendar  months  shall  be  divided  by  the  nnmber 
ti  weeks  remaining  after  the  time  ao  lost  has 
been  deducted." 

Following  this  quotation  of  the  statute  re- 
lating to  average  weekly  wages,  the  opinion 
in  the  Barton!  Case  says  that  this  definition 
is  significantly  unlike  any  provision  in  the 
Bnglish  act.  The  writer  has  some  difficulty 
in  noting  the  wide  distinction  suggested  by 
the  Massachusetts  court,  but  the  difference  of 
opinion  is  not  important. 

It  is  contended  by  defendant's  counsel  with 
much  force  and  considerable  eloquence  that. 
In  computing  the  compensation  to  be  awarded 
the  d^endents  of  an  employe  whose  death 
was  caused  by  accident,  the  earning  capacity 
of  the  deceased,  and  not  the  amount  previous- 
ly earned,  should  constitute  the  basis  of  com- 
pensation. If  by  "earning  capacity"  is  meant 
^hat  the  employe  could  have  earned  as  the 
business  was  carried  on,  including  the  ele- 
ment of  discontinuonsness  incident  to  the  na- 
ture of  the  employment,  we  have  little  or  no 
fault  to  find  with  the  contention;  but  if  by 
"earning  capacity"  is  meant  what  tbe  em- 
ploy6  might  earn  on  the  assumption  that  he 
worked  full  time,  or  for  three  hundred  days 


In  the  year,  we  cannot  agree  with  the  con- 
tention as  applied  to  a  case  of  this  kind. 
Whenever  the  term  "earning  capacity"  Is  us- 
ed in  cases  arising  under  the  Workmoi's 
Compensation  Acts  it  will  generally  be  found 
that  It  has  reference  to  earning  capacity  in 
the  particular  employment  as  it  is  carried  on. 
When  we  consider  the  fact  that  no  person  can 
possibly  have  an  earning  capacity  in  a  par- 
ticular employment  greater  tlian  Ute  opportu- 
nities afforded  by  that  employment,  we  .obtain 
a  clearer  conception  of  what  is  meant  by 
"earning  capacity,"  as  the  term  is  used  in 
this  class  of  cases.  To  say  that  a  person  had 
an  earning  capacity  of  $3  per  day  for  300  days 
in  the  year,  and  that  therefore  his  compen- 
sation, or  that  of  his  dependents,  should  be 
computed  on  the  basis  of  $800  per  year,  or 
$17.30  per  week,  where  the  employmoit  in 
which  he  was  injured  was  intermittent  and 
could  only  run  for  a  nmill  fraction  of  die 
time,  is  a  manifest  paradox.  Such  a  conten- 
tion has  no  logical  basis  upon  wtdch  to  stand. 
We  must  therefore  find  some  other  method  of 
computation  in  the  present  case  more  in  ac- 
cord with  the  legislative  intent. 

Counsel  for  both  parties  in  the  case  have 
injected  Into  the  discussion  theories  relat- 
ing to  the  question  of  insurance.  Plaintiff 
contends  that  the  Insurance  fund  as  collected 
and  maintained  is  not  sufficient  to  pay  full- 
time  compensation  In  a  case  of  tills  kind, 
where  the  employment  Is  intermittent,  and 
where  the  employ^  had  employment  for  only 
a  small  portion  of  the  time.  Defendant,  on 
the  other  hand,  insists  that  the  fund  Is  col- 
lected and  maintained  so  as  to  allow  full-time 
compensation  for  every  death  by  acddeat 
wliich  may  occur  in  the  course  of  the  employ- 
ment, whether  the  employment  be  intermit- 
tent or  iX>ntinuous.  It  is  sufficient  to  say 
that  as  far  as  the  present  case  is  concerned, 
the  theories  advanced  are  academia  There 
Is  nothing  In  the  record  of  the  case  to  Justi- 
fy the  court  in  giving  such  theories  serious 
consideration.  We  are  bound  by  a  statute 
which  says:  "The  average  weekly  wage  of 
the  person  injured,  at  the  time  of  the  injury, 
shall  be  taken  as  the  basis  upon  which  to 
compute  the  benefits."  The  difficulty  con- 
fronting the  court  Is  to  construe  that  statute 
so  as  to  give  it  effect  in  the  Instant  case.  It 
is  Impossible  to  construe  it  to  nfean  exactly 
what  it  says.  An  average  cannot  be  comput- 
ed by  means  of  a  single  factor.  The  ordinary 
meaning  of  the  word  implies  that  more  thad 
one  factor  must  be  considered.  Webster  de- 
fines the  word,  "A  mean  proportion,  medial 
sum  or  quantity,  made  out  of  unequal  sums 
or  quantities."  The  LiCgislature  evidently  in- 
tended that  the  weekly  wage  should  be  com- 
puted with  reference  to  some  period  of  time, 
Including  the  date  of  the  injury.  It  intended 
that  the  wage  at  the  time  of  the  injury  should 
be  considered  in  connection  with  wagea  pre- 
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Tlonsly  earned.  For  bow  long  preylous,  tbe 
statute  is  silent  The  Indnstrial  Commission, 
and  otiiers  upon  whom  tbe  duty  may  be  im- 
posed, are  left  without  a  guide.  Tbey  must 
determine  tbe  question  as  best  tbey  can.  In 
tbe  absence  of  a  statutory  formula  we  know 
<^  no  better  rule  than  that  expressed  in  the 
English  statute,  supra:  "The  average  week- 
ly earnings  shall  be  computed  in  such  man- 
ner as  is  best  calculated  to  give  the  rate  i)er 
week  at  which  tbe  workman  was  being  re- 
munerated." We  have  shown,  by  the  English 
decisions  referred  to,  the  method  of  computa- 
tion adopted  in  that  Jurisdiction.  If  the 
workman  is  employed  at  irregular  intervals 
or  at  irregular  amounts,  the  wage  is  de- 
termined by  dividing  the  aggregate  by  the 
number  of  weeks.  In  this  case  the  defend- 
ant. In  pursuance  of  a  stipulation  by  the 
parties  since  the  case  was  submitted,  has 
famished  tbe  court  with  a  detailed  state- 
ment of  the  days  in  different  weeks  cov- 
ered by  the  employment  in  which  the  de- 
ceased was  employed.  Every  period  of  sev- 
en days  within  which  deceased  did  any 
work  and  the  wages  therefor  are  given.  The 
period  of  employment  commenced  the  26tb 
day  of  January,  1919,  and  continued  intermit- 
tently until  Sf^tember  4th,  the  day  of  his 
death.  Tbe  number  of  weeks  covered  by  the 
intermittent  employment  was  31.  Tbe  total 
amount  earned  was  $91.60.  This  amount  di- 
Tlded  by  81  gives  the  sum  of  $2.95  as  the  av- 
erage weekly  wage.  The  fact  will  be  noted 
that  this  method  of  computation  takes  into 
consideration  not  only  the  weeks  In  which 
he  did  some  work,  but  also  the  weeks  he  did 
not  work  at  all.  This  we  conceive  to  be  the 
spirit  and  meaning  or  ihe  statute.  The  pur- 
pose evidently  was  to  pay  to  the  dependents 
of  the  deceased  employe  as  compensation  60 
per  cent,  of  his  average  weekly  earnings  as 
the  same  may  be  calculated  up  to'  and  Includ- 
ing the  date  of  bis  injury.  This  we  have  en- 
deavored to  do.  It  may  be  contended,  howev- 
er, that  the  weeks  in  which  no  work  was 
done  should  not  be  considered  in  the  compu- 
tation— ^that  only  the  weeks  in  which  he  did 
same  work  should  be  considered.  Let  us  see 
what  the  result  would  be  If  that  method  were 
adopted.  The  number  of  weeks  in  which  the 
deceased  did  s(»ne  work  was  18.  Ninety-one 
dollars  and  fifty  cents,  tbe  aggregate  sum 
earned,  divided  by  18,  gives  as  a  result  $5.08. 
This  is  certainly  more  liberal  to  the  depend- 
ents of  the  dectosed,  but  is  it  right?  Will  It 
stand  the  test  of  reason  and  common  sense? 
Let  us  suppose  that  the  deceased  commenced 
work  on  the  26th  day  of  January,  and  work- 
ed continuously  a  full  week  of  six  days  at  $3 
per  day.  Let  us  suppose,  further,  that  from 
then  on  to  the  28th  day  of  August  he  had  no 
work,  but  on  that  day  it  rained.  On  tbe  29th 
be  resumed  work,  and  continued  for  six  days 
until  the  moment  of  the  accident  The 
amount  earned  would  be  $36,  the  number  of 


weeks  two,  and  the  average  weekly  wage  $18. 
The  effect  would  be  full  compensation  for  tbe 
dependents  of  an  employe  who  had  employ- 
ment for  only  two  weeks  in  seven  months  and 
a  fraction,  the  periods  of  employment  being 
practically  seven  months  apart  Under  such 
method  of  computation  60  per  cent  of  tbe 
average  weekly  wage  would  amount  to  more 
than  the  entire  wages  earned  in  the  employ- 
ment by  the  employe  when  living.  We  do  not 
l>elleve  the  statute  controlling  in  this  case  is 
susceptible  of  such  construction.  The  ques- 
tion is,  wliat  did  the  deceased  earn  in  the  em- 
ployment during  the  period  of  seven  montha 
and  nine  days  next  previous  to  his  death? 
That  divided  by  the  number  of  weelu  within 
that  period  must  of  necessity  determine  the 
average  weekly  wage  under  the  Utah  statute 
or  else  the  statute  has  no  meaning  at  all.  If 
the  average  weekly  wage  la  this  kind  of  a 
case  could  be  determined  by  taking  the  aver- 
age weekly  wage  of  all  employes  in  the  dis- 
trict In  the  same,  grade  of  employment  as 
provided  In  the  English  statute  above  quoted, 
the  writer  Is  of  the  opinion  a  more  satisfac- 
tory result  could  be  achieved ;  but  that  is  a 
matter  for  the  Legislature  and  not  for  the 
court  The  minimum  compensation  in  case  of 
death  is  fixed  by  statute  at  $2,000,  so  that  in 
any  event  all  that  can  be  said  of  our  decision 
in  the  present  case  Is  that  where  the  employ- 
ment is  intermittent  it  establishes  the  rule  by 
which  the  average  weekly  wage  of  tbe  em- 
ploy6  under  the  act  may  be  determined. 

Tbe  conclusions  of  the  defendant  conuuis- 
siOD  are  not  supported  by  the  tlndlngs,  and 
for  tliat  reason  tbe  award  is  annulled  and  set 
aside,  with  directions  to  defendant  to  pro- 
ceed in  accordance  with  the  views  lierein  ex- 
pressed. 

CORFMAN,  C.  J.,  ana  WEB£1R,  J.,  concurs. 

PRIOK,  J.  I  concur.  I  am  free  to  confess, 
however,  that  I  have  had  some  difficulty  In 
arriving  at  what  to  my  mind  seeiAs  a  satis- 
factory ccmclusion  in  this  case.  After  care- 
fully considering  the  text  of  our  Workmen's 
Compensation  Act  and  after  comparing  its 
provisions  with  those  of  other  similar  acts, 
and  upon  mature  reflection  respecting  the 
controlling  purpose  of  such  acts,  I  can  see  no 
escape  from  the  conclusion  reached  by  my  as- 
sociate, Mr.  Justice  THURMAN.  In  this  case 
it  Is  conceded  by  both  sides  that  the  regular 
course  of  employment  of  the  deceased  was 
necessarily  irregular  and  intermittent ;  that 
Is,  that  the  work  he  was  employed  to  do  was 
necessarily  such  that  he  could  be  employed 
only  a  portion  of  his  time.  It  Is  also  conced- 
ed that  when  he  was  not  doing  road  work 
he  was  engaged  in  agricultural  labor  on  his 
farm,  an  employment  which  is  not  embraced 
within  the  Workmen's  Compensation  Act. 
Ke(>plng  in  mind,  therefore,  that  In  case  of 
injury  the  purpose  of  the  act  is  to  compen- 
sate the  Injured  employe  for  loss  of  time,  and 
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in  case  of  his  death  to  compensate  those  who 
are  dependent  upon  him  for  support  for  the 
actual  pecuniary  loss  they  will  sustain  by 
reason  of  being  deprived  of  his  earnings,  it 
follows,  as  a  necessary  corollary,  that  the 
amount  of  compensation  to  either  the  injur- 
ed employ^,  or,  in  case  of  his  death,  to  those 
who  are  dependent  upon  him,  ordinarily  can- 
not exceed  the  amount  the  deceased  earned  In 
the  particular  employment  in  which  he  was 
engaged  at  the  time  of  his  death.  Under 
such  circumstances  it  Is  of  the  utmost  impor- 
tance to  keep  in  mind  two  things:  (1)  That 
the  compensation  act  does  not  cover  the 
ground  of  old-line  accident  insurance;  and 
(2)  that  It  Is  the  actual  amount  earned  In 
the  course  of  the  employment,  and  not  the 
earning  capacity  of  the  deceased,  which  con- 
stitutes the  basis  of  compensation  under  the 
act  By  what  is  actually  earned  Is  meant  the 
wage  that  Is  paid  to  the  employ*  In  the 
course  of  his  regular  employment  If,  there- 
fore, the  employment  is  continuous,  the  days 
that  he  may  "lay  off,"  even  though  volun- 
tary, are  not  deducted  when  the  average 
weekly  earnings  are  ascertained.  If,  how- 
ever, as  here,  the  employment  In  Its  very 
nature  is  Intermittent,  and  the  employ* 
necessarily  can  earn  wages  only  a  part  of  the 
time,  then  the  average  weekly  wage  thus 
earned  during  the  whole  period  of  the  em- 
ployment or  for  at  least  such  a  length  of  time 
as  win  give  the  true  average,  must  be  taken 
as  Oie  basis  for  computing  the  amount  that 
should  be  allowed  under  the  statute.  In  or- 
der, therefore,  to  arrive  at  a  Just  result  It  is 
necessary  to  ascertain  the  average  weekly 
wage  the  employ*  earned  in  the  regular  course 
of  his  employment  ascertained  as  just  stated, 
since  that  is  what  those  who  are  dependent 
upon  him  for  support  are  deprived  of  in  case 
of  his  death,  and  that  is  what  the  statute  con- 
templates shall  be  awarded  to  them  during  the 
period  of  time  fixed  in  the  statute.  That  such 
is  the  purpose  of  the  statute  is  manifested  in 
various  ways  by  its  language.  The  provision 
respecting  the  basis  of  compensatloD,  as  well 
as  the  provision  which  makes  the  amount  of 
the  pay  roll  the  ImisIs  for  contributions  to  the 
fund  from  which  the  compensation  Is  paid, 
clearly  Indicate  that  such  is  the  purpose  of 
the  act.  Where  the  employment  is  regular 
and  continuous,  and  the  rate  of  wage  is  fixed, 
there  can  be  no  difficulty  whatever  In  arriv- 
ing at  a  just  result.  Where,  as  here,  howev- 
er, the  regular  employment  is  intermittent,  the 
only  correct  method  of  arriving  at  a  just  re- 
sult is  the  one  pursued  by  Mr.  Justice  THUR- 
MAN  in  his  opinion.  The  reason  why,  under 
such  circumstances,  the  earnings  for  at  least 
the  period  of  time  before  stated  must  be  re- 
duced to  a  weekly  average,  is  not  hard  to  un- 
derstand. Indeed,  It  is  quite  obvious.  For 
example,  if  the  regular  course  of  the  employ- 
ment is  intermittent,  as  here,  and  the  employ* 


works  only  one-third  or  less  of  the  time  cover- 
ed by  his  employment,  then  his  average  week- 
ly wage  is  necessarily  less  than  what  he  ac- 
tually earned  in  the  particular  week  or  on 
the  particular  day  he  was  accidentally  killed. 
In  view,  therefore,  that  the  compensation 
which  Is  awarded  in  each  case  under  the  stat- 
ute is  for  a  continuous  weekly  allowance,  and 
not  only  for  the  one-third  or  less  of  the  time 
the  employ*  may  have  been  actually  engaged 
at  work,  his  earnings  must  be  averaged  for 
the  whole  number  of  weeks,  and  In  that  way 
the  correct  amount  which  the  statute  as- 
sumes he  contributed  to  those  who  were  de- 
pendent upon  him  for  support  must  be  ascer- 
tained. If  the  compensation  under  the  cir- 
cumstances just  stated,  were  based  up<m  what 
the  employe  actually  earned  during  the  week 
or  on  the  day  he  was  killed,  the  dependents 
would  receive  the  sum  equal  to  three  or  more 
times  the  amount  they  were  actually  deprived 
of;  that  is,  three  or  more  times  the  amount 
he,  in  contemplation  of  the  statute,  could  have 
contributed  to  than  during  the  time  he  was 
employed. 

If  the  act  were  intended  to  take  the  place 
of  ordinary  accident  Insurance,  or  if  It  were 
intoided  to  cover  losses  other  than  those 
which  are  merely  pecuniary,  the  case  would 
be  different  In  this  connection  it  must  al- 
ways be  kept  In  mind,  however,  that  where 
the  work  is  regular  and  continuous,  or  sub- 
stantially so,  and  the  wages  of  the  employ* 
have  been  increased  from  time  to  time,  then 
these  circumstances  must  be  considered  when 
the  amount  of  compensation  to  be  awarded  Is 
determined.  In  each  case  the  evidence  relat- 
ing to  those  matters  should,  however,  be  re- 
flected in  the  findings,  and  be  carefully  con- 
sidered In  determining  the  amount  to  be  al- 
lowed as  compensation,  and  the  statutory 
provisions  in  that  regard  should  be  carefully 
observed. 

The  method  pursued  by  the  Industrial  Com- 
mission in  fixing  the  compensation  In  this 
case,  as  clearly  pointed  out  by  Mr.  Justice 
THURMAK,  in  my  judgment  is  not  only  un- 
sound In  principle,  but  is  in  direct  conflict 
with  both  the  letter  and  the  spirit  of  our 
statute,  in  that  the  compensation  allowed  Is 
upon  a  basis  as  though  the  deceased  worked ' 
all  of  the  time  when  in  fact  he  worked  only  a 
small  part  of  the  whole  time  during  which  he 
was  employed  in  road  work;  and  thus  the 
amount  awarded  is  far  in  excess  of  the  earn- 
ings of  the  deceased,  and  hence  far  in  excess 
of  what  his  dependents  could  have  received 
from  the  earnings  derived  from  the  work  in 
which  he  was  engaged.  Moreover,  the  de- 
pendents in  this  case  are  allowed  compensa- 
tion for  the  time  In  which  the  deceasea  was 
engaged  In  agricultural  work,  which  Is  ex- 
pressly excluded  from  the  act.  If,  therefore, 
the  deceased  had  been  killed  while  repairing 
Ills  farm,  or  while  doing  something  else  ou  the 
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farm,  his  dependents  would  have  been  reme- 
diless. 

It  Is  true  that  by  reason  of  the  death  of 
the  deceased  his  dependents  are  deprived  of 
his  entire  earning  capacity.  That,  however, 
is  a  misforttme  not  covered  by  the  statute 
(ezcent  as  it  mav  be  covered  by  the  minimum 
amount  allowed)  and  therefore  cannot  be  con- 
sidered here.  It  is  manifestly  our  duty  to  ap- 
ply the  law  as  we  find  it,  and,  in  case  any  oth- 
er tribunal,  board,  or  commission  over  which 
the  law  requires  us  to  exercise  jurisdiction 
misinterprets  or  erroneously  applies  the  law, 
it  is  our  duty  to  correct  the  error  ia  case  the 
proceedings  are  brought  here  for  review. 

GIDEON,  J.  (concurring  -In  part).  The 
facts  surrounding  the  employment  of  the  de- 
ceased by  the  State  Road  Commission  and  the 
terms  of  the  employment  are  not  in  dispute. 
The  duty  of  the  deceased  was  to  drag  or  level 
tbe'^ad  after  storms,  and  be  was  to  deter- 
mine the  necessity  for  sudi  work.  In  the 
T«ry  nature  of  the  case  his  employment  was 
Intermittent.  He  ml^t  be  required  to  do 
work  once  or  oftener  in  one  week,  and  again 
it  might  not  be  necessary  to  do  any  work  for 
a  period  of  several  weeks.  The  record  in 
this  proceeding  discloses  that  that  is  just 
what  haiq;>ened.  It  seems  to  he  established 
beyond  controversy  that  of  the  81  weeks  be- 
tween the  date  of  the  first  empIoym«it  and 
the  date  of  death  there  were  only  18  weeks 
In  which  the  deceased  actually  did  any  work. 
Mr.  Justice  THURMAK  concludes  that  in 
arriving  at  the  average  weekly  wage  the  court 
should  take  into  consideration  the  full  num- 
ber of  i^eeks  from  the  commencement  of  his 
«nDloyment  to  his  death.  I  can  see  no  reason 
why  that  particular  arbitrary  rule  should  be 
adopted.  Clearly  the  deceased  was  not  an 
employs  of  the  State  Road  Commission  ex- 
cept at  such  times  as  he  was  actually  engag- 
ed in  the  work.  As  indicated,  there  were 
weeks  when  he  was  not  so  employed.  It  wiii 
not  he  contended  by  any  one  that,  if  deceased 
had  been  stru<&  by  lightning  during  some 
week  when  he  did  no  woA  for  the  road  com- 
mission and  while  engaged  at  farm  labor,  he 
would  be  entitled  to  compensation  for  such 
accident.  The  rule  should  work  both  ways. 
If  he  was  an  employe  daring,  all  of  those 
weeks  to  the  extent  that  that  time  must  be 
considered  In  arriving  at  his  average  weekly 
wage,  it  would  seem,  a  fortiori,  that  he  was 
therefore  such  an  empl*y«  as  would  be  en- 
titled to  compensation  in  the  event  of  acci- 
dent. The  rule  adapted  appears  to  be  tinnec- 
easartly  harah  npon  both  the  emidoyi  and  his 


dependents  and  contrary  to  the  general  spirit 
of  the  act  In  many  cases  it  would  defeat 
the  very  purpose  of  the  act,  which  is  to  com- 
pensate the  widow  and  other  dependents  for 
the  pecuniary  loss  sustained  through  the 
death  of  their  provider.  It  is  easy  to  per- 
ceive various  kinds  of  intermittent  employ- 
ment where  the  employ*  is  called  upon  to  per- 
form labor  one  week,  and  probably  is  not 
again  called  upon  for  several  weeks.  In  such 
cases,  if  the  entire  number  of  weeks  between 
the  first  employment  and  the  time  of  the 
accident  is  to  be  used  as  a  divisor  in  de- 
termining his  average  weekly  wage,  it  might, 
and  would  likely  result  in  reducing  su#h 
average  weekly  wage  to  a  sum  trifling  In 
comparison  with  what  the  employe  was  ac- 
tually earning,  or  capable  of  earulog  by  his 
labor.  I  cannot  conceive  that  such  was  the 
intent  of  the  Legislature.  A  more  rational 
rule,  it  seems  to  me,  since  It  is  absolutely  nec- 
essary to  detei-mine  the  average  weekly  wage. 
Is  to  count  the  number  of  weeks  during  which 
he  actually  worked  one  or  more  days.  Such, 
as  I  understand,  is  the  position  of  the  mana- 
ger of  the  State  Insurance  Fund,  as  outlined 
in  his  letter  addressed  to  the  Industrial  Com- 
mission under  date  of  January  15,  1920. ' 

The  argument  is  advanced  that  to  allow 
the  applicants  in  this  case  full  compensation 
as  fixed  by  the  commission  would  result  in 
^vlng  to  the  dependents  (applicants)  much 
more  than  the  deceased  would  have  received 
from  the  particular  employment  if  the  acci- 
dent had  not  occurred  and  tbe  employment 
had  continued.  If  that  element  IS  to  be  con- 
sidered in  determining  the  amount  of  com- 
pensation to  be  awarded,  then  the  award  of 
the  commission  In  tbe  recent  case  of  Amalga- 
mated Sugar  Co.  et  al.  v.  Industrial  Commis- 
sion, 189  Pac.  G9,  should  not  have  been  af- 
firmed. The  deceased  there  was  employed  by 
tbe  Amalgamated  Sugar  Company  at  $4  per 
day,  or  $24  weekly.  It  is  a  matter  of  common 
knowledge  that  the  duration  of  the  operating 
season  of  sugar  factories  in  this  state  is  ap- 
proximately 12  weeks.  The  total  wage  that 
the  deceased  in  that  case  would  have  earned, 
therefore,  had  he  worked  the  full  season, 
would  have  been  approximately  $288.  Not- 
withstanding that  fact,  his  dependents  were 
awarded  an  amount  exceeding  what  his  en- 
tire wages  would  have  been  from  that  es*- 
ployment  had  he  continued  therein  for  more 
than  15  years. 

While  I  concur  In  the  result,  I  do  not  agree 
with  the  method  suggested  by  Mr.  Justice 
THURMAN  in  determining  the  averag»  week- 
ly wage  In  employments  of  this  kind. 
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J.   R.    WATKINS   MEDICAL   CO.  v.   LIZAR 
et  al.     (NO.  9864.) 

(Supreme  0>art  of  Oklahoma.    June  8,  1920.) 

(Svttahu*  hy  the  Court.) 

1.  Appeal  aad  error  «=9300— New  trial  «=» 
119— Da  failure  to  duly  file  motion  for  aew 
trial  Supreme  Court  oannot  consider  It  or 
review  trial  errors. 

Bev.  Laws  1910,  S  S035,  requiring  a  mo- 
tion for  a  new  trial  to  be  filed  within  three 
days  after  yerdict,  is  mandatory,  and,  in  the 
absence  of  a  showing  that  the  party  filuig  it 
has  been  unavoidably  prevented  from  fil&g  ft 
viithin  the  time  specified  in  said  statute,  this 
court  cannot  consider  it  or  review  the  errors 
occurring  at  the  trial. 

2.  Judgment  $=3298,  341— During  the  term  at 
which  decrees  and  orders  are  made  they  may 
be  set  aside  or  modified. 

It  is  a  general  rule  of  law  that  all  the 
judgments,  decrees,  or  other  orders  of  the 
court,  however  conclusive  in  their  character, 
are  under  the  control  of  the  court  which  pro- 
nounced them  during  the  term  at  which  they 
are  rendered  or  entered  of  record,  and  may  then 
be  set  aside,  vacated,  or  modified  by  the  court. 

3.  New  trial  «=> 1 17(3)— Court  on  affidavits 
for  new  trial  filed  the  first  day  of  the  succeed- 
ing term  cannot  set  aside  verdict  rendered  at 
previous  term. 

AflSdavits  disclosing  misconduct  on  the  part 
of  the  Jury,  filed  daring  the  term,  but  more  than 
three  days  after  the  return  of  the  verdict,  are 
sufficient  to  invite  the  attention  of  the  court, 
and  would  authorise  the  court  in  setting  asidft 
the  verdict  during  the  term  pf  court  wherein 
the  verdict  was  rendered,  but,  unless  the  court 
acts  at  that  term,  it  would  be  without  jurisdic- 
tion, at  a  subsequent  term  to  vacate  any  order 
or  judgment  rendered  at  a  prior  term  upon  the 
strength  of  said  affidavits  on  a  motion  for  new 
trial  filed  the  first  day  of  the  succeeding  term. 

Error  from  District  Court,  Pawnee  County ; 
Conn  Iilnn,  Judge. 

Action  by  the  J.  R.  Watklnl  Medical  Com- 
pany against  Jasi)er  N.  Llzar  and  others. 
Judgment  for  plaintiff,  second  motion  for  new 
trial  sustained,  and  it  brings  error.  Reversed 
and  remanded. 

li.  V.  Orton,  of  Pawnee,  and  Tawney,  Smith 
&  Tawney,  of  Winona,  Minn.,  for  plaintiff  in 
error. 

McOollum  &  McCoIlnm,  of  Pawnee,  for  de- 
fendants in  error. 

PITCHFOBD,  J.  Plaintiff  in  error  com- 
menced this  action  against  the  defendants  in 
the  district  court  of  Pawnee  county,  and  on 
the  29th  day  of  September,  1917,  judgment 
was  rendered  in  favor  of  the  plaintiff  against 
the  defendants.  Within  the  statutory  time 
defendants  filed  a  motion  for  a  new  trial, 
which  motion  was  on  the  9tb  day  of  October, 


1917,  overruled.  Defendants  were  given  an 
extension  of  time  to  make  and  serve  case- 
made,  also  time  within  which  to  file  super- 
sedeas bond,  which  bond  was  thereafter,  on 
the  9th  day  of  November,  1917,  duly  filed.  On 
the  same  date  of  the  filing  of  the  supersedeas 
bond  defendants  filed  the  affidavits  of  N.  H. 
Swalley,  one  of  the  defendants,  and  one  F.  A. 
Walker.  The  affidavit  made  by  Swalley  was  to 
the  effect  that  on  the  28th  day  of  S^tember. 
1917,  after  the  jury  had  retired  to  consider 
their  verdict,  they  were  not  held  together,  but 
were  permitted  to  separate,  and  that  affiant 
was  approached  by  one,  F.  A.  Walker,  one  of 
the  jurors,  who  informed  the  affiant  that  F. 
A  Boyles,  foreman  of  the  jury,  wanted  $200 
from  the  affiant,  and  that  for  the  consideration 
of  $200  Boyles  would  throw  his  infiuence  and 
support  to  the  defendants  in  the  farther  de- 
liberations of  the  jury  in  the  cause. 

The  affidavit  subscribed  to  by  Walker  was 
in  corroboration  of  that  made  by  Swalley.  No 
motion  or  other  writing  was  attached  to  these 
affidavits,  and  nothing  filed  in  connection  with 
th«u;  neither  were  copies  served  on  idain- 
tiff  or  its  attorney,  nor  notice  of  any  kind 
given  that  the  affidavits  had  been  filed.  These 
affidavits  were  filed  38  days  after  the  filing  of 
the  mption  for  a  new  trial  and  30  days  after 
the  motion  for  new  trial  had  been  overruled. 

On  January  3,  1918,  the  defendants  made 
application  for  a  further  extension  of  time  to 
make  and  serve  case-made.  On  the  following 
day  the  court  granted  60  days'  extenslcm  of 
time.  On  the  7th  day  of  January,  1918,  the 
same  being  the  first  day  of  the  January  term 
of  court,  defendants  filed,  without  notice  to 
plaintiff,  or  its  attorney,  another  and  second 
motion  for  new  trial  on  the  general  statu- 
tory grounds  and  attached  the  two  affidavits 
referred  to.  Permission  to  file  this  second 
motion  was  granted  in  the  absence  of  plain- 
tiff's attorney  and  without  his  knowledge. 

When  counsel  for  plaintiff  learned  of  the 
filing  of  this  motion,  he  immediately  filed  a 
motion  to  strike  from  the  files  the  last  mo- 
tion for  new  trial.  The  motion  to  strike  was 
never  considered  or  decided  by  the  court,  and 
on  the  23d  day  of  February,  thereafter,  with- 
out notice  to  plaintiff,  or  its  attorney,  and  in 
tbe  absence  of  the  attorney,  the  second  mo- 
tion for  new  trial  was  sustained  by  the  court, 
and  the  verdict  of  the  jury  and  judgment  ren- 
dered on  October  9, 1917,  was  set  aside,  and  a 
new  trial  granted.  The  new  trial  se^ms  to 
have  been  granted  upon  the  information  fur- 
nished the  court  by  the  affidavits  of  Swalfey 
and  Walker.  From  the  order  and  judgment 
granting  the  new  trial  plaintiff  appeals. 

[11  Section  5035,  B.  L.  1910,  provides  that 
the  application  for  new  trial,  with  certain  ex- 
ceptions set  out  In  the  statute,  mast  be  filed 
within  three  days  after  the  verdict  or  deci- 
sion was  rendered,  unless  unavoidably  pre- 
vented.   There  is  an  unbroken  line  of  ded- 
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alons  of  this  court  to  the  eflfect  that  the  pro- 
visions of  this  section  are  mandatory- 
la  Ewert  V.  Wills  et  al.,  178  Paa  87,  the 
second  syllabus  states: 

"Where  no  motion  for  new  trial  has  been 
actually  filed  within  the  statutory  period,  a 
recital  in  the  record  that  the  plaintiff  'in  due 
form  files  iiis  motion  for  a  new  trial,  and  the 
same  being  heard  and  considered  is  by  the  court 
denied,'  is  of  no  ayail  as  a  substitute  for  the  fil- 
ing of  such  motion." 

To  the  same  effect  see  Powelson  v.  State, 
169  Pac.  1093. 

In  Boberts  et  al.  y.  Seals,  43  CHcl.  467,  143 
Pac.  199,  It  was  said: 

'Rev.  Laws  Okl.  1910,  {  5035  (Comp.  Laws 
1909,  §  5827),  requiring  a  motion  for  a  new 
trial  to  be  filed  within  three  days  after  verdict, 
is  mandatory,  and,  in  the  absence  of  a  showing 
that  the  party  filing  it  has  been  unavoidably 
prevented  from  filing  it  within  the  time  specified 
in  said  statute,  ttiis  court  cannot  consider  it 
or  review  the  errors  occurring  at  the  trial. 
Held,  further,  that  the  trial  court  has  no  pow- 
er to  gra'nt  an  extension  beyond  the  time  speci- 
fled,  and  a  filing  marls  upon  such  motion,  show- 
ing same  filed  within  the  statutory  period,  is 
not  conclusive.  Held,  further,  that  an  agree- 
ment of  counsel  cannot  work  to  effect  an  ex- 
tension beyond  the  time  specified  in  the  stat- 
ute." 

The  precise  qaestlon  presented  by  this  ap- 
peal seems  to  have  never  been  passed  npon  by 
this  court.  It  Is  not  claimed  by  the  defendant 
that  a  new  trial  was  granted  upon  newly  dis- 
covered evidence,  but  that  the  verdict  of  the 
}ary  was  secured  by  gross  fraud. 

Under  section  5033,  E.  L.  1910,  c.  60,  p. 
1366,  we  find  that  a  new  trial  may  be  grant- 
ed for  any  of  the  following  causes: 

"First  Irregularity  in  the  proceedings  of  the 
court,  jury,  referee,  or  prevailing  party,  or  any 
order  of  the  court  or  referee,  or  abuse  of  dis- 
cretion, by  which  the  party  was  prevented  from 
having  a  fair  trial. 

"Second.  Misconduct  of  the  Jury  or  prevail- 
ing party. 

"Third.  Accident  or  surprise,  which  ordinary 
prudence  could  not  have  guarded  against. 

"Fourth.  Excessive  damages,  appearing  to 
have  been  given  under  the  influence  of  passion 
or  prejudice. 

"B^fth.  Error  in  the  assessment  of  the 
amonnt  of  recovery,  whether  too  large  or  too 
small,  where  the  action  is  npon  a  contract,  or 
for  the  injury  or  detention  of  property. 

"Sixth.  That  the  verdict,  report  or  decision 
is  not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law. 

"Seventh.  Newly  discovered  evidence,  mate- 
rial for  the  party  applying  which  he  could  not, 
with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial. 

"Eighth.  Error  of  law  occurring  at  the  trial, 
and  excepted  to  by  the  party  making  the  ap- 
plication. 

"Ninth.  When,  without  fault  of  complaining 
party,  it  becomes  impossible  to  make  case- 
made." 


The  application  for  new  trial  must  be  oiade 
at  the  term  the  verdict,  report,  or  decision  is 
rendered,  and  except  for  the  cause  of  newly  . 
discovered  evidence,  material  for  the  party 
applying  that  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at 
the  trial,  or  Impossible  to  make  a  case-made, 
shall  be  within  three  days  after  the  verdict 
or  decision  was  rendered,  unless  unavoidably 
prevented. 

[2]  Section  5267,  R.  U  1910,  provides  that 
the  district  court  shall  have  power  to  vacate 
or  modify  Its  own  Judgments  or  orders  at  or 
after  the  terms  at  which  such  Judgment  or 
order  was  made: 

"First  By  granting  a  neW'  trial  for  tiie 
cause,  within  the  time  and  in  the  manner  pre- 
scribed by  section  5035. 

"Second.  By  a  new  trial  granted  in  proceed- 
ings against  defendants  constructively  sum- 
moned, as  provided  in  section  4728. 

"Third.  For  mistake,  neglect  or  omission  of 
the  clerk,  or  irregularity  in  obtaining  a  judg- 
ment or  order. 

"Fourth.  For  fraud,  practiced  by  the  success- 
ful party,  in  obtaining  the  judgment  or  order. 

"Fifth.  For  erroneous  proceedings  against 
an  infant,  or  a  person  of  unsound  mind,  where 
the  condition  of  such  defendant  does  not  ap- 
pear in  the  record,  nor  the  error  in  the  pro- 
ceedings. 

"Sixth.  For  the  death  of  one  of  the  parties 
before  the  judgment  in  the  action. 

"Seventh.  For  unavoidable  casualty  or  mis- 
foitune,  preventing  the  party  from  prosecuting 
or  defending. 

"Eighth.  For  errors  in  a  judgment,  shown 
by  an  infant  in  twelve  months  after  arriving  at 
full  age,  as  prescribed  in  section  5142. 

"Ninth.  For  taking  judgments  upon  warrants 
of  attorney  for  more  than  was  due  to  the  plain- 
tiff, when  the  defendant  was  not  summoned  or 
otherwise  legally  notified  of  the  time  and  place 
of  taking  such  judgment" 

Section  5268,  B.  h.  1810,  provides: 

"The  proceedings  to  correct  mistakes  or  omis  ■ 
sions  of  the  clerk,  or  irregularity  in  obtaining 
a  judgment  or  order,  shall  be  by  motion,  npon 
reasonable  notice  to  the  .adverse  party  or  his 
attorney  in  the  acti<m.  The  motion  to  vacate 
a  judgment,  because  of  its  rendition  before  the 
action  regularly  stood  for  trial,  can  be  made 
only  in  the  first  three  days  of  the  succeeding 
term." 

Section  6269,  B.  L.  1910,  provides: 

"The  proceedings  to  vacate  or  modify  the 
judgment  or  order,  on  the  grounds  mentioned 
in  subdivisions  four,  five,  six,  seven,  eight  and 
nine,  of  the  second  preceding  section,  shall  be 
by  petition,  verified  by  affidavit,  setting  forth 
the  judgment  or  order,  the  grounds  to  vacate  or 
modify  it,  and  the  defense  to  the  action,  if  the 
party  applying  was  defendant  On  such  peti- 
tion, a  summons  shall  issue  and  be  served  as 
in  the  commencement  of  an  action." 

Section  5274,  R.  L.  1910,  provides: 

"Proceedings  to  vacate  or  modify  a  judgment 
or  ordeE,  for  the  causes  mentioned  in  subdivi- 
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sions  four,  five  and  seven,  of  section  6267,  must 
be  commenced  within  two  years  after  the  judg- 
ment was  rendered  or  order  made,  unless  the 
.  party  entitled  thereto  be  an  infant,  or  a  per- 
son of  unsound  mind,  and  then  within  two 
years  after  removal  of  such  disability.  Pro- 
ceedings for  the  causes  mentioned  in  subdivi- 
sions three  and  six  of  the  same  section,  shall  be 
within  three  years,  and  in  subdivision  nine, 
within  one  year  after  the  defendant  has  notice 
of  the  judgment.  A  void  judgment  may  be  va- 
cated at  any  time,  on  motion  of  a  party,  or  any 
person  affected  thereby." 

The  first  motion  for  a  new  trial  was  filed 
within  the  statutory  time,  was  overruled,  and 
defendants  given  time  to  prepare  and  serve 
case-made.  If  the  defendants  thereafter,  and 
during  the  term  of  court  at  which  the  verdict 
was  returned,  had  discovered  the  misconduct 
of  the  Juror  Boyles  in  soliciting  bribes,  as 
set  forth  in  the  aflldavit,  this  matter  could 
easily  have  been  brought  to  the  attention  of 
the  court  by  timely  motion,  which  motion 
should  have  been  supported  by  affidavits,  and 
also  a  showing  that  knowledge  of  this  mis- 
conduct of  the  luror  Boyles  could  not  have 
been  discovered  within  three  days  after  the 
return  of  the  verdict,  through  the  exercise 
of  due  diligence.  In  this  case  the  verdict  was 
returned  on  the  29th  of  September,  1917.  Mr. 
Swalley,  one  of  the  defendants  who  subscrib- 
ed the  affidavit  attached  to  the  second  mo- 
tion for  new  trial,  states  in  the  affidavit  that 
he  was  approached  on  the  night  of  the  28tb 
of  September,  1917,  and  at  that  time  was  In- 
formed of  all  the  matters  stated  In  the  affi- 
davit. Therefore,  when  the  first  motion  for 
new  trial  was  filed,  on  October  2d,  thereafter 
this  knowledge  was  in  possession  of  the  de- 
fendants, and  the  failure  to  incorporate  this 
knowledge  In  the  motion  for  new  trial  cannot 
be  excused  unless  it  is  shown  that  the  failure 
was  unavoidable. 

It  Is  the  contoition  of  the  defendants  that, 
regardless  of  any  statutory  provision,  the 
district  courts  Of  this  state  have  the  Inherent 
right  to  vacate  or  modify  their  Judgments  dur- 
ing the  term  when  such  Judgment  was  ren- 
dered ;  that  they  have  the  authority  and  Ju- 
risdiction over  orders  granting  or  denying  a 
new  trial,  and  that,  if  a  motion  to  vacate  or 
modify  a  Judgment  is  filed  during  the  term 
when  such  Judgment  or  order  was  made,  and 
no  action  taken  upon  such  motion  until  the 
succeeding  term,  they  have  the  same  inher- 
ent right  to  consider  such  motion  at  the  sub- 
sequent term  as  they  would  have  bad  had  the 
motion  been  considered  at  the  term  when  such 
Judgment  or  order  was  made,  and  that,  when 
such  papers  or  pleadings  having  been  filed 
during  the  term,  they  would  be  sufficient  to 
invite  the  action  of  the  trial  court  and  call 
into  motion  the  power  of  the  trial  court  to 
reconsider  such  order ;  that.  If  such  papers  or 
pleadings  were  not  acted  upon  by  the  trial 
court  during  the  term  at  which  they  were 
filed,  but  were  acted  upon  at  a  succeeding 


term,  the  trial  court  would  have  the  same  in- 
herent power  to  act  as  it  would  have  had  had 
it  acted  during  the  term  at  whicih  such  order 
was  made  and  pleadings  filed.  The  follovring 
authorities  seem  to  sustain  this  contention: 
Hogan  et  al.  v.  Bailey,  27  OkL  16,  110  Pac, 
890;  Barnes  et  aL  v.  Bruce  et  aL,  165  Pac. 
'405;  Parks  v.  Haynes,  52  Okl.  63,  152  PttC 
400 ;  Blake  et  al.  v.  Baker,  County  Treasurer, 
et  aL,  167  Pac.  329. 

[3]  It  is  the  further  contention  of  the  de- 
fendants that  the  affidavits  of  N.  H.  Swal- 
ley  and  F.  A.  Walker,  being  filed  during  the 
term  of  court  at  which  the  verdict  was  rea* 
dered,  were  sufficient  to  invoke  the  Jurisdic- 
tion of  the  court  to  the  extent  that'  it  would 
have  the  right  to  consider,  at  a  subsequent 
term,  the  questloh  of  vacating  the  order  there- 
tofore made  denying  the  new  trial;  this  on 
the  theory  that.  If  a  formal  motion  had  been 
filed  at  the  time  and  in  the  manner  the  affi- 
davits were  filed,  there  could  be  no  question 
of  the  authority  of  the  court  to  hear  the  for- 
mal motion  at  the  subsequent  term.  We  have 
not  been  favored  with  any  decisions  covering 
this  contention,  but  counsel  say  that  the  gen- 
eral principles  of  the  law  covering  these  prop- 
ositions were  ample,  and  fully  sustained  the 
trial  court  in  making  the  order  at  the  subse- 
quent terms  vacating  Its  prior  order,  and  aa 
shedding  some  light  ui)on  the  question  (among 
other  authorities)  we  are  cited  to  the  case  of 
State  ex  rel.  Morrison  v.  City  of  Muskogee  et 
al.,  172  Pac  796,  wherein  It  Is  said: 

"The  nature  of  a  pleading  is  determined,  not 
by  the  title  given  it  by  the  pleader,  but  by  the 
subject-matter  thereof,  atid  a  pleading  in  the 
form  of  a  motion  to  dismiss,  and  so  styled,  set- 
ting up  defensive  matters,  cannot  be  considered 
as  a  motion,  but  may  be  treated  as  an  answer." 

And  in  the  case  of  Kee  v.  Satterfield,  46 
Okl.  660,  149  Pac.  243,  wherein  it  is  said: 

"Under  the  provisions  of  the  Code,  it  is  not 
necessary  that  a  pleadiug  state  facts  to  bring 
the  cause  under  any  particular  form  of  action 
at  common  law,  but  it  is  sufficient  if  the  plead- 
ing state  facts  in  a  plain  and  concise  manner, 
from  which  the  court  can  see  that  the  plain- 
tiff is  entitled  to  some  legal  or  equitable  relief." 

It  is  true  that  the  form  of  the  pleading  is 
not  the  controlling  feature,  but  Its  substance 
is  to  be  considered,  and,  if  the  substance  is 
such  as  to  present  the  question  to  the  trial 
court  for  Judicial  determination,  then  ordi- 
narily that  pleading  is  sufficient  to  Invoke  tbid 
Jurisdiction  of  the  trial  court,  and  the  trial 
court  could  construe  such  pleading  to  be  a 
different  pleading  from  what  it  is  designated, 
and  to  give  such  relief  as  the  party  might  be 
entitled  to  thereunder. 

Conceding  that  the  court  would  have  tlie 
right  on  its  own  motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial  in  the  abaenoe  of 
any  motion  therefor,  during  the  term,  this 
right  cannot  be  extended  beyond  the  term. 
The  mere  fact  of  the  affidavits  being  on  file 
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would  not  satisfy  the  statute  requiring  the 
motion  for  a  new  trial ;  In  other  words,  the 
affidavits  cannot  take  the  place  of  the  motion. 
For  the  sake  of  argument,  say  that  no  mo- 
tion had  been  filed  In  the  case  at  bar,  noth- 
ing further  than  the  affidavits,  and  the  court's 
attention  had  been  called  to  these  affidavits 
during  the  term ;  we  do  not  think  that  It  can 
be  seriously  contended  that  the  court,  could 
not,  of  its  own  motion,  have  ordered  the  new 
trial,  notwithstanding  the  order  granted 
theretofore  denying  the  new  trial,  but,  when 
the  term  expired  and  no  action  had  been  tak- 
en by  the  court  on  the  affidavits,  the  mere  fact 
of  the  same  having  been  filed  during  the  term 
did  not  extend  the  power  of  the  court  to  act 
upon  them  at  a  subsequent  term. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  remanded  for  further  pro- 
ceedings not  Inconsistent  with  the  views  here- 
in expressed. 

KAINET,  C.  J.,  HARRISON,  V.  C.  J.,  and 
JOHNSON  and  BAILVIX,  33.,  concur. 
McNEHJi,  J.,  not  participating. 


SMITH   V.   WILLIAMS  •!  aL     (No.    10467.) 
(Supreme  <>>urt  of  Oklahoma.    May  25,  1920.) 

(Syllahu  (y  the  Court.) 

1.  Indians  «=s>l5(l)—R»strlotiom«ii  alienation 
of  allotted  lands  depend  solely  upon  acts  of 
Congress. 

When  the  question  of  restriction  on  the 
alienation  of  lands  allotted  to  the  Five  Civilized 
Tribes  or  the  right  or  power  of  alienation  is  in- 
volved, resort  mast  be  had  to  the  acts  of  Con- 
gress relating  to  thsse  matters,  and  to  the  acts 
of  Congress  alone. 

2.  Indians  «=>! 5(1)— Title  cannot  ke  aoqulrod 
from  allottss  exoept  aeoordlng  to.  aots  of 
Congress. 

The  light  on  the  part  of  an  allottee  of  the 
Five  Civilized  Trit>es  to  alienate  his  land  and 
the  right  on  the  part  of  any  person  to  pur- 
chase such  land  and  acquire  title  thereto  is 
pecnliarly  and  strictly  a  statutory  right,  cre- 
ated by  acts  of  Congress,  and  which  is  not 
possibly  available  except  through  the  means 
which  (jongress  has  prescribed,  and  title  can- 
not be  acqidred  from  such  allottee  upon  e<}aita- 
Ue  grounds. 

3.  Indians  «=> 1 3— Enrollment  records  admis- 
sible to  show  quantum  of  Indian  blood  and 
patent  racords  oompetent  to  sNow  wbethor 
ailotnoBts  ars  restricted. 

On  the  question  of  quantum  of  Indian  blood 
•f  an  allottee,  and  the  questicm  as  to  whether 
his  allotments  were  under  restrictions,  the  en- 
rollment records  are  competent  as  tending  to 
show  the  quantum  of  blood  and  the  records  of 
patents  to  their  allotments  are  competent  aa 
tending  to  show  whether  such  allotments  are 
under  restrictions. 


4.  Cancellation  of  Instruments  ®=?38— Defend- 
ant In  action  to  reform  deed  may  file  cross- 
bill to  eaneei  It. 

In  an  action  to  reform  a  deed,  the  parties 
defendant  are  not  precluded  from  ^hng-  a 
cross-bill,  alleging  the  invaltdity  of  the  deed 
and  asking  that  it  be  canceled. 

5.  Jury  (S=3|4(6)— In  action  to  reforni  a. deed 
with  cross-bill  for  cancellation  parties  are 
net  entitled  to  a  Jury. 

In  an  action  for  reformation  of  a  deed,  and 
upon  a  cross-bill  by  defendants  for  cancella- 
tion of  same,  where  the  relief  sought  by  both 
parties  is  purely  equitable  in  chataeter  and 
depends  solely,  upon  the  exekxase  of  the.  equity 
powers  of  the  conrt,  it  is  not  error  t»  refuse 
a  demand  for  a  jury. 

Error  from  District  Court,  Pittsburg  Coun- 
ty;  R.  W.  HIgglns,  Judge. 

Action  by  J.  M.  Smith  against  John  Wtt- 
Uams,  Individually  and  aa  administrator  of 
Joshua  McCurtain^  deceased,  and  Minnie 
Williams,  nfe  McCurtaln,  with  cross-peti- 
tion by  the  administrator.  Judgment  for  de- 
fendanta  decreeing  cancellation  of  plalatifl's 
deed,  and  he  brings  error.    Affirmed. 

Counts  Brothers,  of  McAlester,  and  S.  A. 
riorton,  of  Oklahoma  City,  for  plaintiff  In 
error. 

W.  J.  Hulsey,  of  Haitshome,  tor  defend- 
ants in  error. 

HARRISON,  J.  This  action  involves  the 
validity  of  a  deed  to  restricted  Choctaw 
lands.  J.  M.  Smith  brought  the  action 
against  the  heirs  of  Joshua  McCurtaln,  a 
half-blood  Choctaw,  to  reform  a  deed  made 
to  Smith  by  Joshua  McCurtaln,  which  deed 
was  sought  to  be  reformed  on  the  ground 
of  mutual  mistake  in  description  of  the  land. 
McCurtain's  allotment  comprised  the  east 
%  and  lot  2  of  the  N.  W.  %  of  section  30, 
township  4  N.,  range  16  east.  He  attempted 
to  convey  to  Smith  40  acres  of  this  allot- 
ment, the  said  40  acres  being  the  N.  E.  M,  of 
the  N.  W.  Y4,  of  said  section,  but  instead  of 
describing  said  40  acres  the  deed  described 
lot  2,  which  would  be  the  S.  W.  %  of  the 
quarter  section.  Smith  alleged  that  he  was 
buying  the  N.  E.  %  of  said  quarter  section 
Instead  of  the  S.  W.  %  of  same,  and  that  he 
paid  $527  and  a  span  of  mules  and  wagon  for 
the  land,  and,  having  no  knowledge  of  the 
misdescription  In  the  deed,  went  upon  the 
land,  which  he  thought  he  had  bought,  and 
Improved  it,  clearing  off  the  timber,  putting 
the  land  in  cultivation  and  placing  a  bouse 
and  other  valuable  Improvements  thereon. 
He  claims  that  upon  the  discovery  of  the 
mistake  In  the  deed  he  asked  McCurtaln  to 
correct  same,  and  McCurtaln  promised  to  do 
so.  McCurtaln  was  taken  sick,  and  Smith 
went  to  see  him  to  have  the  deed  corrected, 
but  McCurtaln  was  in  to"o  bad  a  condition  to 
do  so,  and  died  without  doing  so.    There- 


4s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlseats  and  rndexes 
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after  this  suit  was  begun  to  reform  the  deed 
so  as  to  make  It  describe  the  land  which  Mc- 
Curtaln  intended  to  sell,  and  which  Smith 
supposed  he  was  buying  and  paying  for,  in- 
stead of  the  land  described  in  the  deed.  John 
'^Ullams,  a  son-in-law  of  Joshua  McCurtain, 
and  administrator  of  his  estate,  filed  answer 
and  cross-petition,  alleging,  in  suhstancei 
that  the  deed  which  Smith  sought  to  have  re- 
formed was  void  because  the  land  described 
therein  was  the  homestead  allotment  selected 
by  deceased,  and  was  therefore  void  as  to 
the  land  described,  and  was  also  void  as  to 
the  land  intended  to  be  described,  for  the 
reason  that  restrictions  had  not  been  remoyed 
from  said  land  at  the  time  the  deed  was  ex- 
ecuted, wherefore  he  prayed  for  cancellation 
of  said  deed  as  a  cloud  upon  title. 

The  trial  court  rendered  Judgment  in  favor 
of  defendants,  and  decreed  the  cancellation 
of  Smith's  deed.  In  rendering  Judgment, 
however,  the  trial  court  said: 

"In  other  words,  it  ia  this,  Mr.  Smith  took  a 
deed  to  a  portion  of  his  homestead,  and  claims 
that  it  was  a  mistake;  that  it  ought  to  have 
been  to  another  portion  of  the  liomestead. 
Now,  gentlemen,  as  far  as  mistake  is  concerned, 
I  am  imder  the  impression  from  the  evidence 
there  was  a  mistake.  That  is  this:  I  imder- 
stand  he  deeded  him  one  tract  of  land  there 
when  he  intended  to  deed  another,  and  the 
evidence  bearing  that  out  more  strongly  than 
anytliing  else  is  that  Mr.  Snuth  went  onto  that 
wliich  he  had  bought  and  commenced  clearing 
it  up  and  improving  it  and  getting  the  fruits 
of  it,  and,  there  seeming  to  have,  been  no  ob- 
jection from  Mr.  McCurtain  that  would  look 
like  that  there  was  really  a  mistake,  and  if  that 
was  the  only  matter  that  confronted  the  court 
the  court  wouldn't  have  much  trouble  in  de- 
ciding this  lawsuit,  but  here  is  what  is  con- 
fronting the  court:  Apparently  he  seeks  to  Duy 
the  homestead  of  an  Indian,  where  restrictions 
were  placed  upon  it.  It  is  the  law  that  an 
Indian  cannot  sell  his  restricted  land,  a  deed 
is  absolutely  void,  of  no  force  and  effect,  and 
Mr.  McCurtain  was  selling  to  Mr.  Smith  home- 
stead land  upon  which  there  were  restrictions. 
I  declare  I  wish,  Mr.  Smith,  I  could  see  some 
way  to  help  yon  out  of  that,  but  I  do  not  see 
any  way  right  now.  I  hate  to  see  a  man  lose 
his  money,  for  Mr.  Smith  is  a  man  that  money 
comes  by  hard  Ucks,  but  I  do  not  know  of  any 
way  of  making  a  deed  stand  up  from  an  In- 
dian where  it  is  restricted  land.  I  will  neces- 
sarily have  to  quiet  title  in  favor  of  these  de- 
fendants and  order  that  they  be  given  posses- 
sion." 


In  the  Journal  entry  of  Judgment  certain 
findings  of  fact  and  conclusions  of  law  were 
made,  the  substance  of  all  of  which  is  that 
both  the  land  described  in  the  deed  and  the 
land  which  imder  the  agreement  of  the  par- 
ties should  have  been  descril>ed  were  under 
restrictions  which  had  never  been  removed, 
and  that  therefore  the  deed  was  void,  and 
was  ordered  canc^ed  aa  a  cloud  upon  de- 
fendants' title. 


The  plaintiff,  Smith,  brings  the  case  here 
and  urges: 

First.  Tliat  Smith,  having  performed  every 
obllgati<si  required  on  bis  part,  and  having  in 
evidence  of  good  faith  gone  upon  the  land 
and  erected  a  house  and  other  valuable  im- 
provements, cleared  the  timber  ofl^  tlie  land, 
and  put  same  in  cultivation,  was  entitled 
to  specific  performance  of  the  contract  be- 
tvfekn.  him  and  Joshua  McCurtain. 

Second.  That  the  court  erred  in  receiving 
and  considering  as'  evidence  a  certificate 
showing  the  roll  number,  age,  and  degree  of 
blood  of  Joshua  McCurtain,  tlie  allottee,  and 
likewise  erred  in  receiving  the  certificate  of 
Gabe  El.  Parker,  superintendent  and  custodi- 
an of  the  Choctaw  Indian  records,  showing 
the  land  comprised  in  McCurtain's  allotment. 

Third.  Erred  in  overruling  plaintUTs  de- 
murrer to  defendants'  cross-bill. 

Fourth.  Erred  in  refusing  plalntifr's  de- 
mand for  a  Jury. 

The  substance  of  plaintiff  la  error's  con- 
tention under  his  first  proposition  is  that  the 
land  which  Smith  thought  he  was  buying  was 
his  surplus  allotment,  and  that  by  mutual 
mistake  it  was  not  described  in  the  deed; 
that  in  good  faith  be  had  gone  upon  the  land, 
erected  valuable  improvements  and  put  the 
land  in  cultivation,  and  had  been  continuously 
in  possession  of  the  land  from  the  date  of 
the  deed  to  the  time  of  this  suit,  that  the 
heirs  of  McCurtain  knew  that  Smith,  was  in 
possession  of  the  land  under  what  he  thought 
to  be  a  deed  to  same,  and  that  they  acqui- 
esced in  same,  and  are  estopped  from  deny- 
ing the  validity  of  the  deed,  and  should  be 
held  to  a  specific  performance  of  the  con- 
tract between  McCurtain  and  Smith.  This 
contention  might  be  well  taken  but  for  the 
fact  that  the  land  in  question  was  Indian 
land  and  under  the  exclusive  supervision  of 
Congress,  Congress  had  in  very  plain  lan- 
guage expressly  provided  how  valid  title  to 
Indian  lands  might  be  acquired,  and,  in  order 
to  prevent  any  and  every  attempt  to  oonvey 
title  to  such  lands  without  full  compliance 
with  the  method  prescribed,  it  placed  posi- 
tive restrictions  against  the  alienation  of 
such  land,  and  expressly  declared  that  every 
contract  to  convey  and  every  deed  of  con- 
veyance before  the  removal  of  such  restric- 
tions should  be  absolutely  void.  Now  this 
was  the  decisive  feature  which  controlled 
the  trial  court,  and  is  likewise  the  decisive 
question  which  confronts  this  court.  If  the 
land  was  under  restrictions  at  the  time  the 
deed  was  obtained  from  McCurtain,  then  the 
deed  to  same  is  void,  not  because  of  the  mls- 
descrlptioa  of  the  land,  but  because  the  con- 
tract to  convey  restricted  land  was  itself 
void,  McCurtain  having  no  power  to  make  a 
valid  agreement  to  convey,  because  Congrees 
had  said  that  any  such  agreement  before  the 
removal  of  restrictions  should  be  void.  Hence 
the  deed  sought  to  be  reformed  was  void, 
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not  becanse  of  tbe  fact  that,  through  mis- 
take It  described  the  homestead  allotment  of 
McCurtain,  but  because  the  land  Intended  to 
be  conveyed  was  Itself  under  restrictions 
which  bad  not  been  removed,  and  therefore 
both  the  agreement  to  convey  and  the  in- 
strument of  conveyance  were  void. 

[1,  2]  From  tbe  beginning,  it  has  been  the 
settled  policy  of  this  court,  and  also  of  the 
federal  courts,  In  determining  the  validity 
of  deeds  to  restricted  Indian  lands,  to  look 
to  the  acts  of  Congress  alone. 

In  Wilson  V.  areer,  60  Okl.  387,  161  Pac. 
629,  it  1»  said: 

"When  the  question  of  restriction  on  tbe 
alienation  of  lands,  allotted  to  diembers  of  the 
Five  Civilized  Tribes,  or  the  right  or  power  of 
alienation,  is  involved,  resort  most  be  had  to 
the  acts  of  Congress  relating  to  these  matters, 
and  to  tiie  acts  of  Congress  alone." 

This  policy  Is  r^ected  in  all  the  adjudi- 
cated cases  from  this  court  and  from  the 
federal  courts.  Landrnm  v.  Graham,  22  Okl. 
458,  98  Pac.  432;  Allen  ▼.  OUver,  81  Okl. 
356, 121  Pac.  220;  In  re  Washington's  Estate, 
36  Okl.  559,  128  Pac.  1079;  U.  S.  v.  Allen, 
171  Fed.  13,  103  0.  C.  A,  1;  Tmskett.v.  Oos- 
ser,  198  Fed.  835,  117  C.  C.  A.  477;  The  30,- 
000  Land  Suite  (D.  C.)  199  Fed.  811 ;  Heck- 
man  V.  U.  S.,  224  U.  S.  413,  32  Sup.  Ct.  424, 
57  L.  Ed.  820;  Tiger  v.  Western  Inv.  Co., 
221  U.  S.  286,  31  Sup.  Ct.  678,  65  L.  Ed.  738; 
Bledsoe  v.  Wortman,  35  Okl.  261,  129  Pac. 
841;  Gates  v.  Freeman,  57  OkL  449,  157 
Pac.  74. 

This  policy  has  been  pursued  by  the  courts, 
not  because  the  courts  have  overlooked  the 
fact  that  hardships  which  seemed  inequitable 
have  resulted  In  some  instances,  but  because 
Congress  has  definitely  and  specifically  pre- 
scribed the  manner  of  acquiring  title  to  the 
lands  Of  the  Five  Civilized  Tribes,  and  has 
expressly  declared  that  title  acquired  In  any 
other  manner  is  absolutely  nuU  and  void. 

Before  the  acte  of  Congress  allowing  title 
to  be  acquired  to  such  lands  and  prescribing 
the  means  of  acquiring  same,  there  was  no 
means  by  which  title  to  such  lands  could  be 
acquired  by  any  person,  and  no  one  attempted 
to  do  s6.  Hence  when  the  various  acts  of 
Congress  upon  this  question  became  the  law, 
under  which  rights  were  extended  to  the 
Indian  to  convey  under  express  conditions, 
and  extended  to  other  persons  to  purchase 
under  express  conditions,  new  rights  were 
thereby  enacted  into  existence  which  bad  not 
existed  theretofore.  Prior  to  such  enact- 
ments,  the  Indian  had  no  right  to  sell,  he 
bad  no  title  in  himself,  and  no  one  had  a  right 
to  purchase.  Such  rigbte  were  created  and 
given  by  Congress.  They  came  from  no  other 
source,  and  are  not  to  be  determined  by  any 
other  light;  hence  it  is  to  the  acts  of  Congress 
alone  that  we  look  for  light  on  the  question 
of  the  validity  of  a  given  deed  to  restricted 
Indian  land. 


[3]  Tbe  principles  of  equity,  though  not 
overturned  nor  disregarded,  are  not  control- 
ling in  such  cases,  for  the  reason  that  they 
are  not  applicable.  The  right  on  the  part  of 
an  Indian  to  alienate  his  land,  and  the  right 
on  the  part  of  any  person  to  putchase  such 
land  and  to  acquire  valid  title  thereto  Is  pe- 
culiarly and  strictly  a  statutory  right  cre- 
ated by  acts  of  Congress,  and  which  right  Is 
not  possibly  available  except  through  the 
means  which  Congress  has  iHrescribed,  for 
Congress  has  expressly  said  that  any  attempt 
to  acquire  such  rights,  except  tlirongh  tbe 
means  prescribed  by  Congress,  shall  be  ab- 
solutely null  and  void.  Therefore  title  to 
restricted  Indian  land  cannot  be  acquired 
from  the  allottee  upon  equitable  grounds. 
The  methods  prescribed  by  Congress  are  ex- 
clusive. 

Counsel  for  plaintiff  in  error  dtes  the  case 
of  Brusha  v.  Board  of  Education,  41  Okl.  686, 
139  Pac.  298,  L.  B.  A.  19160,  283,  and  a  num- 
ber of  other  cases  announcing  the  same  prin- 
ciples, and  insists  that  the  principles  therein 
announced  are  applicable  to  the  conditions 
created  in  the  case  at  bar.  This  contention 
we  readily  concede  might  be  true,  but  for  the' 
fact  that  this  is  Indian  land,  and  that  Con- 
gress in  effect  has  said  that  the  principles  of 
equity  and  common  law  do  not  come  into  this 
(dass  of  cases  until  the  statutes  are  first  com- 
plied with,  that  the  principles  of  equity  and 
common  law  are  not  applicable  in  determin- 
ing the  rights  of  parties  until  such  rights 
are  first  acquired  by  compliance  with  the 
acte  of  Congress.  M.,  K.  &  T.  By.  Co.  v.  Kan. 
Pac.  By.  Co.,  97  U.  S.  491,  24  L.  Ed.  1097; 
Stephens  v.  Smith,  10  WalL  821,  19  L.  Ed. 
933 ;  McDowell  v.  U.  S.,  160  U.  S.  696, 16  Sup. 
Ct  111,  40  L.  Ed.  271 ;  U.  S.  v.  Baboock,  256 
U.  S.  328,  39  Sup.  Ct  464,  63  L.  Ed.  1011,  de- 
cided June  2,  1919. 

We  fully  agree  with  the  trial  court  that  to 
enforce  the  law  in  this  case  will  work  a  bard- 
ship  upon  J.  M.  Smith,  and  whldi,  like  the 
trial  court,  we  may  regret  to  see  him  bear. 
But  again,  as  was  said  l^  tbe  trial  court, 
"there  is  no  way  around  It."  The  law  was  In 
force  at  the  time  this  deed  was  acquired,  by 
following  which  a  valid  title  could  have  been 
acquired,  but  his  failure  to  follow  the  law  has 
resulted  in  no  title  to  the  land,  and,  thou^ 
the  resulting  hardships  may  be  onerous,  they 
cannot  sulfice  to  set  aside  the  law. 

As  to  the  admission  in  evidatce  of  the  rec- 
ords complained  of  by  plaintiff  In  error,  one 
of  such  records  tended  only  to  show  that  Mc- 
Curtain was  a  half-blood  Choctaw,  while  the 
other  tended  only  to  show  that  the  entire  al- 
lotment of  McCurtain  was  under  restriction. 
Both  of  these  facte  were  practically  admitted, 
at  least  neither  was  seriously  denied,  and 
from  what  appears  from  the  record  neither 
could  have  been  successfully  denied;  hence 
their  admission  did  not  constitute  reversible 
error. 
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Aa  to  bis  third  proposition,  the  ov«rraUn£ 
of  plaintlfTe  demurrer  to  defendants'  crosB- 
bill,  we  think  there  was  no  error  committed ; 
the  cross-bill  neither  in  substance  nor  fact 
amounted  'to  any  more  than  to  allege  that 
plalntlfl'8  deed  was  void,  because  It  attempted 
to  convey  restricted  land,  and  to  ask  that  such 
deed  be  canceled,  U  such  allegation  be  ptov- 
&i.  We  know  of  no  rule,  nor  has  any  been 
cited,  that  would  preclude  defendants  from 
denying  the  validity  of  plain  tlfit's  deed,  or 
from  askUig  that  It  be  canceled.  If  found  to 
be  void. 

As  to  the  fourth  proposition  there  was  no 
question  of  fact  for  the  Jury  to  find.  It  was 
a '  case  purely  equitable  In  character ;  the 
plaintiff  asking  for  reformation  of  deed,  and 
defendants  asking  for  cancellation  of  same, 
both  of  which  depended  solely  upon  the 
court's  construction  of  the  law  and  uiton  the 
exercise  of  his  equity  powers.  The  refusal  of 
demand  for  jury  was  not  error. 

The  judgment  Is  affirmed. 

RAINBY,  C.  J.,  and  JOHNSON,  RAMSBY, 
McNEIL,  and  BAILEY,  JJ.,  concur. 
HIOOINS,  J.,  not  participating. 


McDonald  v.  strawn.  (No.  95«9.) 

(Supreme  Court  of  Oklahoma.    June  1,  1920.) 

(SvUabut  ly  the  Court.) 

1.  Appeal  and  error  «=3987(l)— In  law  caao 
matters  of  fact  are  not  revlewabis. 

In  actions  at  law  only  alleged  errors  of  law, 
and  not  matters  of  fact,  are  reviewable  by  this 
court  on  appeaL    See  paragraph  1,  opinion. 

2.  Appeal  and  error  «=a237(3)  —  Procedural 
requisites  to  obtain  review  of  suffldency  of 
evidence  to  go  to  Jury  In  a  law  case. 

Whether  or  not  there  is  sufficient  evidence 
to  go  to  the  jury  in  a  law  case  is  a  question  of 
law,  and  that  question  must  be  presented:  (1) 
To  the  trial  court  by  a  demurrer  to  the  evidence 
or  motion  to  direct  a  verdict,  a  ruling  made, 
and  exception  saved;  (2)  the  alleged  error  in 
sustaining  or  overruling  the  demurrer  to  the 
evidence  or  motion  to  direct  a  verdict  must  be 
preserved  by  a  motion  for  a  new  trial,  ruling 
thereon  by  the  trial  court,  and  exception  saved. 
Then  tliis  court  on  appeal  will  review  the  al- 
leged error  of  law  committed  by  me  trial  court 
in  sustaining  or  overruling  such  demurrer  or 
motion  to  direct  a  verdict;  otherwise  the  suffi- 
ciency of  the  evidence  to  support  the  verdict 
cannot  be  inquired  into  by  this  court.  See 
paragraph  1,  opinion. 

3.  Appeal  and  error  ®=3237(3)— Nature  of  re- 
view on  the  evidence  in  an  equity  case  by 
the  SNpreme  Court  stated. 

Neither  a  demurrer  to  the  evidence,  nor  a 
motion  to  direct  a  verdict  (if  tried  to  a  jury), 


por  motion  for  a  declaration  of  law,  nor  find- 
mg  of  fact,  nor  conclusion  of  law,  is  a  neces- 
sary prerequisite  to  a  review  of  the  evidence  in 
an  equity  case  by  this  court  on  appeal;  it  be- 
ing well  settled  that  in  equity  cases  this  court 
wiU  review  the  evidence  as  a  question  of  fact, 
apply  the  law  and  the  principles  of  equity  there- 
to, and  pronounce  such  judgment  as  the  plead- 
ings, the  facts,  and  the  principles  of  equity  de- 
mand, and,  if  the  judgment  of  the  trial  court  is 
clearly  against  the  weight  of  the  evidence,  its 
judgment  will  be  reversed  or  modified  accord- 
ingly.   See  paragraph  1,  opinion. 

4.  Appeal  aad  error  «s>237(l)— FaHnre  to  d»> 
mur  to  evidence  In  a  law  case  does  not  waive 
exceptions  to  instructions  or  rulings. 

Xhe  failure  to  demur  to  the  evidence  in  a 
law  case  or  move  to  direct  a  verdict  doea  not 
operate  to  waive  exceptions  to  the  instructions 
to  the  jury,  or  to  the  refusal  to  give  certain 
instructions  to  the  jury,  or  to  the  rejection  or 
admission  of  evidence,  or  any  other  erroneous 
ruling,  during  the  progress  of  the  -  trial.  See 
paragraph  2,  opinion. 

5.  Principal  and  ageet  «=>  147(2)— One  dealing 
with  agent  must  discover  whether  agency  is 
general  or  special. 

It  is  Incumbent  upon  a  person  dealing  with 
an  alleged  agent  to  discover  at  his  peril  whether 
the  assumed  agency  be  general  or  special,  that 
such  pretended  agent  had  authority,  and  that 
such  authority  is  in  its  nature  and  extent  suf- 
ficient to  permit  him  to  do  the  proposed  act. 
See  paragraph  3,  opinion. 

6.  Principal  and  agent  ^=3l9,  119(1)— Burdas 
of  proving  agancy  Is  on  the  party  alleging  it 

The  law  itself  makes  no  presumption  of 
agency,  and  the  burden  of  proving  agency,  in- 
cluding not  only  the  fact  of  its  existence,  but 
its  nature  and  extent,  rests  ordinarily  upon  the 
party  who  alleges  it    See  paragraph  8,  opinion. 

7.  Principal  and  agant  <S=>22(l),  122(1)— 
Agent's  declarations  or  admissions  or  claim  of 
assumed  powers  will  not  estaliilsh  agency. 

The  fact  of  agency  being  in  issue,  evidence 
of  the  alleged  agent's  own  declarations,  state- 
ments, or  admissions,  as  distinguished  from  his 
sworn  testimony  as  a  witness,  is  not  admissible 
against  an  alleged  principal  for  the  purpose  of 
establishing,  enlarging,  or  renewing  his  au- 
thority, nor  can  his  authority  be  established  by 
showing  that  he  acted  as  agent,  or  that  he 
claimed  to  have  the  powers  which  he  assumed 
to  exercise.    See  paragraph  5,  opinion. 

8.  Principal  and  ageat  «s>20(l)— AiMorlty  of 
agent  cannot  be  proven  by  alio  wing  general 
repute. 

The  authority  of  a  private  agent  to  repre- 
sent his  principal  is  a  fact,  if  in  issue,  that 
cannot  be  established  by  proof  that  he  was 
generally  reputed  to  be  the  agent  See  para- 
graph 6,  opinion. 

9.  Principal  and  agent  «=»I23(7)— Geaeral  re* 
pute  as  to  agency  held  not  ovideaoe  of  aa- 
thority  to  sell  property. 

General  repute  that  one  is  agent  for  a  farm- 
er "in  handling  liis  cattle,  stock,  and  other  stuff 
during  the  latter  part  of  Ms  life"  is  no  evidence 
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that  sach  alleged  a^nt  had  authority  to  Bell 
the  farmer'a  cattile,  stock,  and  other  stuff.  Bee 
paragraph  S,  opinion. 

10.  Trial  «=>83(2)— General  rule  Is  that  objec- 
tion that  evidence  Is  "incompetent,  Irrelevant, 
and  Immaterial"  Is  no  objeetlon. 

Except  as  modified  by  section  SOTO,  R.  L. 
1910,  making  an  objection  to  eyidence  on  the 
ground  that  it  is  incompetent,  irrelevant,  and 
immaterial  sufficient  in  the  absence  of  a  request 
from  the  trial  judge  or  opposing  counsel  for 
more  specific  reasons,  the  general  rule  is  that 
an  objection  that  evidence  "is  immaterial,"  or 
ia  "incompetent,  irrelevant  and  immaterial,"  or 
is  "incompetent,"  is  considered  no  objection. 
See  paragraph  4,  opinion. 

11.  Trial  €=»83(l)— Ra^ulsltea  of  valia  objec- 
tion stated. 

The  rule  that  objections  should  always  state 
the  grounds  thereof,  and  should  present  to  the 
trial  court  the  precise  point  relied  upon  by  the 
party  objecting,  is  based  on  two  grounds:  (1) 
To  show  the  trial  judge  the  exact  point  on 
which  the  ruling  is  asked,  in  order  that  he  may 
act  advisedly  and  not  be  misled;  (2)  that  coun- 
sel for  the  opposing  party  may  have  an  oppor- 
tonity  to  obviate  the  objection  if  well  taken, 
and  that  it  is  not  the  duty  of  the  trial  judge 
and  opposing  counsel  to  explore  the  whole  do- 
main of  the  law  of  evidence  in  an  effort  to  dis- 
cover why  the  evidence  objected  to  is  not  ad- 
missible.   See  paragraph  5,  opinion. 

12.  Trial  4=983(1)— if  arimlsslblllty  of  offered 
avtdenoe  clearly  appears  jsn  Its  face,  no  reason 
for  Itt  oxolusioo  is  neeessary. 

The  proper  test  for  determining  whether  or 
not  a  thing  is  within  a  rule  ia  to  ascertain 
whether  it  is  within  the  reason  of  the  rule,  and, 
if  not  within  the  reason  of  the  rule,  it  is  not 
within  the  rule;  thus,  if  the  inadmissibility 
of  the  evidence  offered  ia  clearly  apparent  on 
ita  face,  no  casting  around  by  the  court  or  op- 
posing counsel  for  a  ground  of  exclusion  is 
necessary.     See  paragraph  5,  opinion. 

13.  Appeal  and  error  «=»23l  (3)— General  ob- 
Jeotlon  "objected  to"  wilt  bo  noted  where  it 
elMrly  appaart  that  the  admitted  evidence 
WM  prejudicial. 

If  it  is  apparent  that  the  general  objec- 
tion, to  wit,  "Objected  to,"  could  not  have  been 
obviated,  and  that  the  evidence  is  clearly  In- 
admissible for  any  purpose,  this  court,  more  as 
a  favor  than  as  the  recognition  of  a  right,  may 
notice  it,  and  will  do  so  when  it  clearly  appears 
the  evidence  admitted  was  tdghly  prejudicial. 
See  paragraph  6,  opinion. 

14.  Reversal  for  orror. 

Record  examined,  and  case  reversed  for  er- 
ror in  overruling  such  general  objection  to  the 
introduction  of  evidence. 

Error  from  County  Court,  McCurtaln  Coun- 
ty;  3.  T>.  Parks,  Judge. 

Beplevin  by  B.  C.  McDonald,  administrator 
of  Paul  Stevens,  deceased,  agaiuut  Itoscoe 
Strawn.  Verdict  and  judgment  for  defend- 
ant, motion  for  new  trial  denied,  and  plaln- 
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Id   appeals.     Reversed,   with   directl<»i    to 
prant  plaintiff  a  new  trial. 

This  Is  a  replevin  action  commenced  in  the 
county  conrt  of  McCurtaln  county  on  Marcb 
11,  1915,  by  plaintiff  in  error,  as  administra- 
tor of  the  estate  of  Paul  Stephens,  deceased, 
to  recover  certain  cattle  from  defendant  In 
error,  Roscoe  Strawn.  The  plaintiff  alleged 
that  fbe  cattle  involved  belonged  to  Paul 
Stephms,  deceased,  during  bis  lifetime,  and 
sought  tbeir  recovery  as  a  part  of  the  assets 
of  the  estate.  Defendant  contmded  that  be 
purchased  the  cattle  from  John  Noah,  nephew 
of  Paul  Stephens,  as  the  agent  of  the  deceas- 
ed. Hie  case  was  tried  to  a  jury  on  April  18, 
1917,  and  a  verdict  returned  for  defendant 
The  plaintiff  in  due  time  filed  a  motion  for  a 
new  trial,  wtaicb  was  overruled  <m  May  7, 
1917,  and  exception  thereto  saved.  Notice  of 
appeal  was  given,  and  the  case  Is  here  on  pe- 
tition in  error. 

Armstrong  &  Jones,  of  Idabel,  for  plaintiff 
in  error. 

6.  M.  Barrett,  of  Hugo,  and  George  T,  Ar- 
nett,  of  Idabel,  for  defendant  In  error. 

RAMSET,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  plaintiff  in  error  contends 
that  there  was  not  sufQclent  evidence  to  sus- 
tain the  verdict  of  the  jury.  This  assignment 
of  error  is  overruled  because  plaintiff  failed 
to  move  the  trial  court  to  direct  the  Jury  to 
return  a  verdict  In  bis  favor.  There  Is  no 
direct  appeal  to  this  court  from  the  verdict  of 
a  jury  in  an  action  at  law.  In  actions  at  law 
this  court  on  appe^  considers  only  alleged 
errors  of  law,  and  not  questions  of  fact. 

Thus  2  SUndard  Proc  434,  says: 

"An  appellate  court,  in  connection  with  ap- 
peals for  the  review  of  errors,  is  not  a  trier 
of  facts." 

And  on  page  409  the  same  antbority  says: 

"The  distinction  between  hearings  de  novo 
and  statutory  appeals  in  the  nature  of  pro- 
ceedings in  error  at  common  law  has  also  an 
important  bearing  upon  the  subject  of  review. 
In  the  technical  appeal,  as  in  equity,  the  whole 
case  ia  brought  up,  and  all  inference  of  fact, 
as  well  as  conclusions  of  law,  are  before  the 
appellate  court,  but  a  writ  of  error  brings  up 
only  errors  of  law." 

[2,  3]  Speaking  for  the  Eighth  Circuit  Court 
of  Appeals  In  U.  S.  Fidelity  &  Guaranty  <3o. 
V.  Board  of  Commissioners,  145  Fed.  151,  76 
C.  C.  A.  121,  Circuit  Judge  Sanborn  said: 

"The  question  whether  or  not  at  the  close  of 
a  trial  there  is  substantial  evidence  to  sustain 
a  finding  in  favor  of  a  party  to  the  action  is 
a  question  of  law  which  arises  in  the  progress 
of  the  trial.  In  a  trial  to  a  jury  it  is  review- 
able on  an  exception  to  a  ruling  upon  a  re- 
quest for  a  peremptory  instruction.  In  a  trial 
oy  the  court  without  a  jury  it  is  reviewable 
upon  a  motion  for  a  judgment,  a  request  for  a 
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declaration  of  law,  or  any  other  action  in  the 
trial  conrt  which  fairly  presents  this  issue  of 
law  to  that  court  for  determination  before  the 
trial  ends." 

In  tbe  absence  of  statutory  modification,  the 
rule  is  well  settled  that  the  question  wheth- 
er or  not  there  Is  sufficient  evidence  to  go  to 
the  Jury  is  a  question  of  law,  and  must  be  pre- 
sented first  to  the  trial  court,  by  demurrer 
to  the  evidence,  or  by  motion  to  direct  a  ver- 
dict, or  motion  for  nonsxdt  (the  method  varies 
In  different  jurisdictions),  ruling  thereon  had 
and  exceptions  saved;  otherwise  that  ques- 
tion cannot  be  reviewed  by  writ  of  error,  ap- 
peal, petition  in  error,  or  whatever  name  the 
particular  method  of  appellate  review  bears 
in  different  jurisdictions.  Reavely  v.  Harris, 
239  IlL  626,  88  N.  E.  238;  State  v.  Young. 
77  Ohio,  529,  83  N.  E.  898;  Wakely  v.  John- 
son, 115  Mich.  285,  73  N.  W.  238;  Val  Blatz 
Brewing  Co.  v.  Interstate  Ice  &  Cold  Storage 
Co.,  161  Mo.  App.  631,  143  S.  W.  642;  Home 
Fire  Ins.  Co.  v.  Phelps,  51  Neb.  623,  71  N.  W. 
303 ;  Seeman  v.  Levlne,  205  N.  Y.  614,  99  N. 
E.  168 ;  Holder  v.  Giant  Lumber  Co.,  161 N.  C. 
177,  76  S.  E.  485 ;  Landis  Mach.  Co.  v.  Kon- 
antz  Saddlery  Co.,  17  N.  D.  310,  116  N.  W. 
333 ;  Fassett  v.  BosweU,  69  Or.  288,  117  Paa 
302;  MoUe  v.  Kewasknm  Mnt.  F.  Ins.  Co., 
134  Wis.  404, 114  N.  W.  798;  Keeley  v.  Ophlr 
Hill  Consol.  Mining  Co.,  169  Fed.  601,  95  C.  C. 
A.  99;  Penn.  Casualty  Co.  v.  Whlteway,  210 
Fed.  782,  127  C.  C.  A.  332 ;  U.  S.  v.  Diamond 
Match  Co.,  115  Fed.  288,  53  C.  O.  A.  90;  Fos- 
ter v.  Crawford  (C.  C.)  80  Fed.  991.  This 
court  has  adopted  this  rule.  Muskogee  Elec- 
tric Traction  Co.  v.  Reed,  35  Okl.  334,  130 
Pac.  157;  Reed  v.  Scott,  60  Okl.  767, 151  Paa 
484;  Schmucker  v.  Clifton,  162  Pac.  1094; 
Holland  Banking  Go.  v.  Dicks,  170  Pac.  253 ; 
Oaks  V.  Samples,  57  Okl.  660,  167  Pac.  739; 
Norman  v.  Lambert,  167  Paa  213. 

The  rule  in  Oklahoma  is  this:  WSbether  or 
not  there  is  sufficient  evidence  to  go  to  the 
Jury  in  a  law  case  Is  a  question  of  law,  and 
that  question  must  be  presented:  (1)  To  the 
trial  court  by  a  demurrer  to  the  evidence  or 
motion  to  direct  a  verdict,  a  ruling  obtained, 
and  exceptions  saved ;  (2)  the  alleged  error  In 
sustaining  or  overruling  the  demurrer  to  the 
evidence  or  motion  to  direct  a  verdict  must  be 
preserved  by  motion  for  a  new  trial,  ruling 
thereon  by  the  trial  court,  and  exception 
saved.  Then  this  court  on  appeal  will  review 
the  alleged  error  of  law  committed  by  the 
trial  court  in  sustaining  or  overruling  the  de- 
murrer or  motion  to  direct  a  verdict;  other- 
wise whether  there  is  sufficient  evidence  is  a 
question  not  reviewable  in  this  court  See 
Shawnee  Hut.  Fire  Ins.  Co.  v.  School  Dlst, 
44  Okl.  3,  143  Paa  194,  and  Hughes  v.  Meier, 
43  Okl.  166, 141  Paa  770. 

If  there  can  possibly  be  any  doubt  about 
this  rule  having  no  application  to  appeals  in 
equity  cases,  we  will  put  that  question  to 
rest,  as  we  deem  it  wise  aind  expedient  to 


leave  as  litOe  uncertainty  as  possible  about 
the  proper  procedure  in  the  trial  of  cases, 
either  at  law  or  in  equity. 

As  above  held,  an  appeal  in  an  action  at 
law  can  present  to  this  conrt  only  questions 
of  law,  whereas  in  equity  cases  this  court 
reviews  the  evidence  as  a  question  of  fact,  ap- 
plies the  law  and  principles  of  equity  thereto, 
and  pronounces  such  judgment  as  the  plead- 
ings, the  facts,  and  the  principles  of  equity 
demand.  Suits  in -equity  are  tried  de  novo 
on  appeal  in  this  court  upon  the  entire  rec- 
ord and  the  evidence,  and  If  the  Judgment  of 
the  trial  court  Is  clearly  against  the  weight 
of  the  evidence,  its  judgment  will  be  reversed 
or  modified  accordingly.  This  court.  In  a 
well-considered  opinion  by  Justice  Riddle  In 
Schock  V.  Fish,  45  OkL  12,  144  Paa  585,  dis- 
tinguished between  the  functions  of  this  court 
in  an  equity  case  and  in  an  action  at  law, 
and  stated  the  reasons  for  this  difference  at 
length.  Schock  v.  Fish  has  been  followed  and 
approved  by  an  unbroken  line  of  decisions. 
See  Tucker  v.  Thraves,  50  Okl.  691,  151  Paa 
598;    Wlmberly  V.  Wlnstock,  46  OkL  645,  149 

Paa  238;    Jolly  v.  Fields,  65  Okl.  ,  166 

Paa  117;  Hawkins  t.  Boynton  Land,.  Mining 
&  Inv.  Co.,  59  Okl.  30, 157  Paa  753;  Clayton 
V.  Oberlnnder,  59  OkL  35, 157  Paa  929 ;  Coley 
V.  Dore,  56  Okl.  443,  166  Paa  164 ;  Mitchell 
V.  Leonard,  55  Okl.  626,  156  Paa  696 ;  Jones 
V.  Thompson,  55  OkL  24, 154  Paa  1139;  Rees 
V.  Egan,  166  Pac.  1038 ;  City  of  Chlckasha  v. 
O'Brien,  58  Okl.  46,  159  Pac.  282 ;  Mathews 
V.  Snlggs,  75  Okl.  108,  182  Paa  703. 

This  court  in  an  action  at  law  will  not  re- 
view the  alleged  errors  of  the  trial  conrt  in 
instmcting  or  refusing  to  instruct  the  Jury, 
unless  requests  were  made  and  objections  and 
exceptions  saved  as  provided  by  the  statutes, 
but  in  equity  cases  the  verdict  of  the  Jury  is 
merely  advisory.  The  court  may  disregard 
the  findings  of  the  Jury,  and,  where  the  court 
makes  Its  own  finding,  no  error  can  be  predi- 
cated upon  the  Instructions  to  the  Jury.  Wat- 
son V.  Borah,  87  Okl.  357,  132  Paa  347;  City 
of  Chlckasha  t.  O'Brien,  68  OkL  46,  159  Pac. 
282 ;  Apache  State  Bank  v.  Danlds,  32  OkL 
121, 121  Paa  237,  40  L.  R.  A.  (N.  S.)  901,  Ann. 
Cas.  1914A,  520.  There  is  no  reason  for  a  de- 
murrer to  the  evidence  In  an  equity  case  tried 
before  the  court  or  before  a  Jury,  or  for  a 
motion  to  direct  a  verdict,  or  for  a  declara- 
tion of  law  by  the  chancellor  as  a  prerequisite 
to  the  review  by  this  court  of  the  whole  case, 
including  evidence.  2  Standard  Proa  pp.  237, 
409,  435,  446;  3  Cya  260;  Tubbs  v.  Roberta, 
40  Colo.  498,  92  Paa  220;  3  C.  J.  839.  But  a 
timely  motion  for  a  new  trial  Is  necessary  in 
equity  in  order  that  the  trial  court  may  have 
an  opportunity  to  correct  Its  errors  <m  the  law 
and  the  facts. 

[4]  2.  Plaintiff  contends  in  his  petition  In 
error  that  the  trial  court  erred  in  the  admis- 
sion of  evidence  Introduced  by  defendant  to 
prove  the  agency  of  John  Noah,  over  the  oh- 
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Jectlon  and  exception  of  the  plaintiff.  The 
assignment  of  error  is  too  general  to  comply 
strictly  with  the  rules  of  this  court,  but  we 
are  not  going  to  be  very  captious  about  for- 
malities in  this  case,  becai^e  an  examina- 
tion of  the  record  toids  strongly  to  show  a 
miscarriage  of  Justice.  The  defendant  con- 
tends that  John  Noah  was  the  agent  of  the 
Intestate  owner  of  the  cattle  with  authority 
to  sen  the  same,  and  that  he  (defendant)  pur^ 
chased  the  cattle  trom  Noah  as  such  agent 
There  being  no  motion  by  the  plaintiff  to  di- 
rect a  verdict  in  Ills  favor,  we  cannot  reverse 
this  case  for  want  of  evidence  to  sustain  the 
verdict  in  defendant's  favor,  but  errors  In  in- 
Btnictlng  the  ]ury  and  admitting  or  rejecting 
evidence  are  reviewable  by  this  court,  al- 
tboagh  no  demurrer  was  filed  to  the  evidence 
or  motion  made  to  direct  a  verdict.  This 
court  has  authority  to  review  any  error  of 
law  committed  during  the  progress  of  the 
trial,  where  there  was  objection  and  excep- 
tion. Actions  at  law  for  the  recovery  of 
mcMiey  or  specific  real  or  personal  property 
shall  be  tried  by  a  Jury  unless  a  Jury  is 
waived,  and,  as  above  pointed  out,  whether 
there  is  sufficient  evidence  to  go  to  the  Jury 
Is  a  question  of  law  which  must  be  raised  in 
the  trial  court  by  demurrer  or  motion  to  di- 
rect a  verdict.  But  the  failure  to  demur  to 
the  evidence  or  move  for  a  directed  verdict 
does  not  operate  to  waive  exceptions  to  any 
other  erroneous  ruling  during  the  progress  of 
the  trial.  In  Schmncker  v.  Clifton,  162  Pac 
1094,  this  court  considered  the  assignment  of 
error  that  the  instructions  to  the  Jury  were 
erroneous,  although  there  was  neither  a  de- 
murrer to  the  evidence  nor  motion  for  a  di- 
rected verdict  The  failure  to  demur  to  the 
evidence  or  move  for  a  directed  verdict  is 
nothing  more  nor  less  than  an  admission  that 
there  Is  enough  evidence  to  go  to  the  Jury. 
That  admission,  however,  means  the  evidence 
the  trial  court  has  permitted  to  be  introduced, 
and  if  the  trial  court  erroneously  admitted 
evidence  over  the  objection  and  exception  of 
a  party,  it  is  obviously  unnecessary  for  such 
party  to  move  for  an  Instructed  verdict  or 
demur  to  the  evidence  In  order  to  prevent  a 
waiver  of  bis  exception  to  a  ruling  on  the  ad- 
mission or  rejection  of  certain  evidence. 
Even  in  the  federal  courts  the  failure  to  move 
for  a  directed  verdict  does  not  waive  excep- 
tions to  the  ruling  of  the  court  on  the  admissi- 
bility of  evidence.  Eli  Mining  &  Land  Co.  v. 
Carleton.  108  Fed.  24,  47  C.  C.  A.  166;  U.  S. 
Fidelity  &  Guaranty  Co.  v.  Board  of  Commis- 
sioners, 145  Fed.  144,  76  C.  C.  A.  114 ;  See- 
man  V.  Levine,  205  N.  Y.  614,  99  N.  E.  158. 

[5,  S]  3.  The  law  itself  makes  no  presump- 
tion of  agency,  and,  as  defendant  bases  his 
title  to  the  cattle  on  a  purchase  from  John 
Noah,  alleged  agent  of  the  owner,  the  burden 
of  proving  Noah's  agency,  including  not  only 
the  ttLCt  of  its  existence,  but  its  nature  and 
totent,  rests  upon  the  defendant  There  is  no 
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evidence  that  the  plaintiff,  or  his  intestate, 
conceded  the  agency  and  then  contended  that  it 
had  been  terminated  or  that  it  was  a  limited 
or  restricted  agency.  It  is  incumbent  upon  a 
person  dealing  with  an  alleged  agent  to  dis- 
cover at  his  peril  whether  the  assumed  agen- 
cy be  general  or  special,  that  such  pretended 
agent  had  authority,  and  that  such  authority 
is  in  its  nature  and  extent  sufficient  to  permit 
him  to  do  the  proposed  act  Wheeler  v.  Mc- 
Guire,  86  Ala.  398,  6  South.  190,  2  L.  B.  A. 
808 ;  United  States  v.  Boyd,  5  How.  29,  12  U 
Ed.  36;  Pullman  Co.  v.  Meyer,  195  Ala.  397, 
70  South.  763;  Mechem  on  Agency  (2d  Ed.) 
vol.  1,  §§  255  and  298;  Texas  Co.  v.  Quel- 
quejeu,  263  Fed.  491;  MeChem  on  Agency  (2d 
Ed.)  VOL  1,  S  743;  Sloan  v.  Brown,  228  Pa. 
495,  77  AU.  821,  139  Am.  St.  Rep.  1019; 
Cornish  v.  Woolverton,  32  Mont  456,  81  Pac. 
4, 108  Am.  St  Rep.  598 ;  Swindell  v.  Latham, 
145  N.  C.  144,  58  S.  E.  1010, 122  Am.  St  Rep. 
430;  Blum  v.  Whipple,  194  Mass.  253,  80  N. 
E.  501,  13  L.  B.  A.  (N.  S.)  211.  120  Am.  St 
Rep.  663. 

[1Q]  4.  Practically  the  only  evidence  in  the 
record  tending  to  show  agency  was  the  testi- 
mony of  defendant,  narrated  on  pages  19  and 
20  of  his  counsel's  brief,  as  follows: 

"That  he  knew  who  looked  after  Paul  Ste- 
phens' eatUe,  that  John  Noah  looked  after  the 
cattle,"  and  "that  it  was  generally  knows  (anu 
must  have  been  known  to  witness)  that  John 
Noah  was  the  agent  of  Paul  Stephens  durinj; 
the  latter  part  of  Paul  Stephens'  life." 

Defendant  was  asked  by  his  counsel  this 
question: 

"State  whether  or  not,  Mr.  Strawn,  it  ws» 
generally  known  that  John  was  the  agent  of 
Paol  Stephens  in  handling  bis  cattle,  stock, 
and  other  stuff  daring  the  latter  part  of  his 
lifer 

The  record  here  shows  that  this  question 
was  "objected  to  by  the  plaintiff,  objection 
overruled,  to  which  plaintiff  then  and  there, 
by  his  attorney,  duly  excepted."  It  is  contend- 
ed that  the  objection  is  general,  and  therefore 
a  nullity,  because  it  was  not  sufficient  to  ad- 
vise the  trial  court  wherein  the  question  was 
improper.  Except  where  modified  by  statr 
ute,  it  is  a  well-settled  rule  that  objections 
should  always  state  the  grounds  thereof,  and 
should  present  to  the  court  the  precise  point 
relied  upon  by  the  party  objecting.  This  rule 
Is  based  on  two  trrounds:  (1)  To  show  the 
trial  Judge  the  exact  point  on  which  the  ruling 
is  asked  in  order  that  he  may  act  advisedly 
and  not  be  misled;  and  (2)  that  counsel  for 
the  exposing  party  may  have  an  opiKirtunlty 
to  obviate  the  objection  if  it  is  well  taken.  8 
Ency.  PI.  &  Pr.  218-226.  An  objection  that  a 
question  is  immaterial  is  tantamount  to  no 
objection  at  all.  Eli  Mining  &  Land  Co.  v. 
Carleton,  108  Fed.  24,  47  C.  C.  A.  166.  An 
objection  ttiat  the  evidence  is  "incompetenti 
irrevelant  and  immaterial"  is  equivalent  to 
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no  objection.  Burlington  Insurance  Co.  v. 
Miller,  60  Fed.  254,  8  C.  0.  A.  612.  See,  also, 
R.  R.  Co.  V.  HaU,  66  Fed.  868,  870,  14  C.  C.  A. 
153 ;  Equipment  Co.  v.  Blair,  79  Fed.  896,  25 
C.  O.  A  218 ;  U.  S.  v.  Shaplelgh,  54  Fed.  126, 
4  C.  C.  A.  237 ;  Ward  v.  Mfg.  Co.,  56  Fed.  487, 
6  C.  C.  A.  538 ;  Insurance  Co.  v.  Frederick,  58 
Fed.  144,  7  C.  C.  A.  122;  RaUroad  Co.  v. 
Benson,  58  Fed.  531,  7  C.  C.  A.  349 ;  Mlnchen 
T.  Hart,  72  Fed.  294,  18  C.  C.  A.  670,  8  Ency. 
PI.  &  Pr.  227,  228;  Ohio,  etc.,  Ry.  Co.  v. 
Walker,  113  Ind.  196,  15  N.  B.  234,  3  Am.  St 
Rep.  638. 

Section  5070,  R.  L.  1910,  makes  an  objection 
to  evidence  on  the  ground  that  it  Is  Incompe- 
tent, Irrelevant,  and  Immaterial  cover  all 
matters  ordinarily  embraced  within  such  ob- 
jections, and  makes  it  nnnecessary  "to  specify 
further  the  grounds  of  such  objections  or  to 
state  the  specific  reasons  whereby  the  ques- 
tion is  so  objectionable,"  unless  the  court  or 
opposing  counsel  Inquire  of  the  objector 
wherein  the  question  is  so  objectionable,  and 
thereupon  the  objector  shall  state  specifically 
his  reasons  or  grounds  for  such  objection.  It 
may  be  difficult  to  see  why.  If,  under  the  gai- 
eral  rule,  an  objection  to  a  question  on  the 
ground  that  it  is  incompetent.  Irrelevant,  and 
immaterial  is  tantamount  to  silence,  a  simple 
statement  that  "I  object"  Is  any  less  avail- 
able, things  equal  to  the  same  thing  being 
equal  to  each  other;  but  section  6070,  R.  L. 
1910,  put  a  good  deal  of  noise  Into  the  former, 
leaving  the  latter  still  insufficient  This 
court,  in  Fender  v.  Segro,  41  Okl.  318, 137  Pac. 
103,  and  in  Blshop-Babcock-Becker  v.  Estes 
Drug  Co.,  163  Pac.  276,  holds  that  "objected 
to"  or  "I  object"  is  not  sufficient  under  sec- 
tion 5070,  and  that  it  Is  the  general  rule. 
See,  also,  Midland  Valley  B.  Co.  v.  Ezdl,  36 
Okl.  617,  129  Pac  734. 

[11, 12]  5.  But  there  Is  this  exception  to  the 
general  rule:  If  the  objection  cannot  be  ob- 
viated or  If  the  evidence  is  clearly  inadmis- 
sible for  any  purpose,  a  general  objection  la 
sufficient.  We  have  shown  that  the  reason 
for  the  general  rule  is  this:  The  ground  of 
the  objection  should  be  specific  enough  to  ad- 
vise the  trial  court  the  exact  point  on  which 
the  ruling  is  asked,  and  also  advise  opposing 
counsel.  It  is  neither  the  duty  of  the  trial 
judge  nor  opiMslng  counsel  to  explore  the 
whole  domain  of  the  law  of  evidence  in  an 
effort  to  find  out  just  why  the  evidence  object- 
ed to  is  not  admissible.  The  proper  test  for 
determining  whether  or  not  a  thing  is  with- 
in a  rule  Is  to  ascertain  whether  it  is  within 
the  reason  of  the  rule,  and,  if  not  within  the 
reason  of  the  rule,  it  is  not  within  the  rule. 
Thus,  if  the  inadmissibility  of  the  evidence  is 
apparent  on  its  face  no  casting  around  by 
the  court  or  cpunsel  for  a  ground  of  exclusion 
is  necessary. 

Thus,  in  Espalla  v.  Richard,  94  Ala.  159, 10 
South.  137,  the  judgment  of  the  trial  court 
was  reversed  because  it  permitted  a  witness 


to  testify  before  the  jury  to  a  conversation 
between  defendant's  son  and  the  plaintiff; 
defendant  not  being  present  The  Supreme 
Court  held  that  the  evidence  was  hearsay 
and  not  admissible  on  any  theory,  could  not 
be  regarded  as  part  of  the  res  gestse,  and  was 
wholly  inadmissible.  The  objection  to  the 
testimony  was  general  and  without  specifying 
any  particular  grounds.   The  court  said: 

"It  is  suggested  for  the  appellee  that  there 
was  a  failure  to  specify  any  particular  ground 
of  objection  to  the  admissibility  of  this  evi- 
dence. The  illegality  of  the  evidence  wag  ap- 
parent upon  its  face;  to  ascertain  this  it  was 
not  necessary  for  the  court  to  look  to  any  fact 
that  was  not  stated  by  the  witness  in  detailing 
the  conversation.  No  casting  around  to  dis- 
cover a  ground  of  exclusion  was  required.  It 
was  obvious,  without  reference  to  any  extrinsic 
fact,  that  Mr.  Richards'  statement  to  the  sales- 
man in  his  store  was  mere  hearsay  bo  far  as 
Mrs.  Ryan  was  concerned.  In  such  case  the 
court  should  sustain  the  objection  without  de- 
manding a  specification  of  what  is  already  pat- 
ent" 

In  liowensteln  v.  McCadden,  92  Tenn.  614. 
22  S.  W.  426,  the  judgment  was  reversed  be- 
cause the  trial  court  permitted  a  witness  to 
testify  over  a  general  objection  to  what  oc- 
curred at  a  former  appllcati(m  for  a  receiver 
between  the  parties.   The  comrt  said: 

"Upon  principle,  it  is  the  duty  of  a  party 
objecting  to  evidence  to  communicate  at  the 
time  to  the  court  and  the  opposite  party  the 
grounds  of  his  objection,  for  the  obvious  reason 
that  tbey  should  have  an  opportunity  of  acting 
advisedly,  and  not  be  intrapped  into  error. 
Garner  v.  State,  5  Lea,  218.  It  is  plainly  the 
duty  of  counsel  to  take  the  judgment  of  the 
court  on  the  specific  ground  there  made,  so 
that  this  court  can  review  it  Tlie  contrary 
practice  gives  the  party  an  opportunity  to  state 
one  ground  in  the  court  below,  which  may  be 
properly  overruled,  and  to  rely  npon  an  entirely 
different  ground  here.  Iron  Co.  v.  Bobson,  15 
Lea,  409.  But  when  evidence  is  not  competent 
for  any  purpose,  or  is  wholly  irrelevant  a 
general  objection  for  Incompetency  and  irrele- 
vancy would  be  sufficient  In  tuck  a  case  a 
simple  objection  would  he  tufficient.  Such 
forms  of  general  excepticm  are,  however,  ex- 
ceedingly perilous;  for,  if  it  appears  that  the 
testimony  is  competent  or  relevant  for  any 
purpose,  the  exception  wiU  be  unavulable.  The 
evidence  excepted  to  in  tliis  case  was  not  com- 
petent for  any  purpose,  and  introduced  col- 
lateral matters  which  were  res  inter  alios  acta, 
and  highly  prejudicial  to  plaintiff  in  error." 
(Italics  ours.) 

In  State  v.  Soule,  14  Nev.  463,  a  judgment 
of  conviction  was  reversed  on  a  general  ob- 
jection to  the  introduction  of  a  written  state- 
ment of  a  codefendant  not  made  in  the  pres- 
ence of  the  defendant    The  court  said: 

"It  is  undoubtedly  true,  in  criminal  as  well 
as  in  civil  cases,  that,  as  a  general  rale,  the 
point  of  objection  should  end  must  be  specifical- 
ly stated,  to  the  end  that  the  attention  of  the 
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court  may  b«  directed  thereto,  and  that  the 
opposite  party  may  have  an  opportunity  to 
obviate  the  objection  U  it  be  in  his  power  to 
do  so.  Sharon  t.  Minnock,  6  Nev.  382.  But  it 
is  also  trae  that,  if  the  statement  of  Gorman 
was  not  competent  evidence  against  appellant 
for  any  purpose,  and  was  prejudicial  to  his 
case,  it  was  error  to  admit  it  against  his  gen- 
eral objection,  on  the  ground  of  incompetency 
alone.  'An  objection  to  evidence  on  the  ground 
of  incompetency  and  illegality,  without  a  specifi- 
cation of  the  point  of  incompetency  or  illegality, 
does  not  avail  the  objecting  party,  in  case  the 
objection  is  overruled,  if  the  evidence  is  admis- 
sible for  any  purpose;'  but  if  it  is  wholly  in- 
competect  and  inadmissible  for  any  purpose,  a 
general  objection  on  the  ground  of  incompetency 
is  suflScient,  and  the  error  will  be  considered 
and  corrected  on  appeal." 

This  same  role  has  been  announced  in  the 
following  cases:  Sneed  v.  Osbom,  25  Cal. 
627;  Toonnan  v.  Voight,  46  Cal.  397;  Ward 
V.  Wilms,  16  Colo.  86,  27  Pac.  247;  Alcorn  ▼. 
Chicago  &  A.  B.  Co.,  108  Mo.  81, 18  S.  W.  188 ; 
Connor  v.  Black,  119  Mo.  126,  24  S.  W.  184; 
Kent  v.  State,  42  Ohio  St  426;  Hodges  v, 
Hodges,  106  N.  C.  374, 11  S.  E.  364;  Turner  v. 
City  of  Kewburgh,  109  N.  J.  301, 16  N.  E.  344, 
4  Am.  St  Bep.  453 ;  Clauser  v.  Stone,  29  111. 
114,  81  Am.  Dec.  299 ;  Am.  Car  &  Foundry  Co. 
v.  Brinkman,  146  Fed.  712,  77  C.  C.  A.  138; 
Pittsburg  &  W.  Ry.  Co.  v.  Thompson,  82  Fe(l, 


(2d  Ed.)  TOL  1, 1  285;  R.  P.  Smith  &  Sons  v. 
Balnea  Dry  Goo^  Co.,  87  Okl.  89,  130  Pac. 
133 ;  OkL  Automobile  Co.  t.  Benner,  174  Pac. 
667.  °  The  defendant  was  asked  this  question: 
"Q.  Do  you  know  who  looked  after  Paul  Ste- 
phens' catUeT  A.  Xes  sir.  Q.  Who  looked 
after  them?"  Here  plalntUTs  Counsel  object- 
ed to  the  question  "as'  being  leading."  The 
court  overruled  the  objection,  and  the  plain- 
tiff excepted.  The  evidence  sought  by  the 
questions  propounded  to  the  defendant  as  to 
whether  or  not  it  was  generally  known  that 
John  Noah  was  the  agent  of  Paul  Stephens  in 
handling  his  cattle,  stock,  and  other  stuff,  and 
who  looked  after  Paul  Stephens'  cattle,  was 
inadmissible  for  any  purpose,  and  was  highly 
prejudicial,  because  the  answers  to  these 
questions  constituted  about  the  only  evidence 
that  could  even  excite  a  suspicion  that  John 
Noah  had  any  authority  aa  agent  to  sell  Paul 
Stephens'  cattle.  Simply  authority  to  "look 
after  cattle"  cannot  by  the  longest  stretch  of 
Imaginatlou  amount  to  or  Imply  authority  to 
sell;  nor  Is  general  repute  that  one  is  agent 
for  a  farmer  "in  handling  his  cattle,  stock, 
and  other  stuff  during  the  latter  luirt  of  his 
life"  any  evidence  of  authority  to  sell.  Cam- 
den Fire  Ins.  Ass'n  ▼.  Jones,  S3  N.  J.  Law, 
189,  21  Atl.  468;  23  AQ.  166;  Moore  T.  Skyles, 
33  Mont.  135,  82  Pac.  789,  8  L.  B.  A.  (N. 
S.)  136,  114  Am.  St  Bep.  801.  If  defendant 
720,  '27  0.  C.  A.  883 ;  Miller  v.  State,  12  Lea  had  any  real  evidence  to  show  agency,  he 


(Tenn.)  223. 

[7-1]  It  is  hornbook  law  that  the  authority 
of  a  private  agent  to  represent  his  principal  is 
a  fact.  If  in  Issue,  that  cannot  be  established 
by  proof  that  he  was  generally  reputed  to  be 
the  agent.  Mechon  on  Agmcy  (2d  Ed.)  vol.  1, 
J  290;   16  Cyc.  1211;   31  Oyc.  1666  and  1665. 

The  question  objected  to  was  whether  or 
not  "It  was  generally  known  that  John  (Noah) 
was  the  agent  of  Paul  Stephens  in  handling 
his  cattle,  stock,  and  other  stuff  during  the 
latter  part  of  his  life."  There  is  no  evidence 
In  the  record  that  Paul  Stephens  held  John 
Noah  out  aa  his  agent  with  authority  to  sell 
his  cattle  or  stock,  and  John  Noah  could  not 
confer  authority  upon  himself  or  make  him- 
self Stephens'  agent  by  merely  saying  he  was. 
Evidence  of  his  own  declarations,  statements, 
or  admissions,  as  distinguished  from  his 
sworn  testimony  as  a  witness,  is  not  admis- 
siUe  against  an  alleged  principal  for  the  pur- 
pose of  establishing,  enlarging,  or  renewing 
his  authority,  "nor  can  his  authority  be  es- 
tablished by  showlug  that  he  acted  as  agent, 
or  that  he  claimed  to  have  the  powers  which 
be  assumed  to  exercise."    Mechem  on  Agency 


should  have  been  ready  to  introduce  It  on  the 
trial  of  this  case. 

[13,14]  It  Is  not  intended  to  overrule  or 
modify  the  rule  announced  by  this  court  in 
Fender  v.  Segro,  41  Okl.  318,  137  Pac.  103, 
Blshop-Babcock-Becker  Co.  v.  Estes  Drug 
Co.,  163  Pac.  276,  and  Midland  Valley  B. 
Co.  v.  Ezell,  36  Okl.  517,  129  Pac.  734.  We 
simply  supplement  the  rule  announced  in 
those  cases  with  this  exception:  If  It  Is 
apparent  that  the  general  objection  could 
not  be  obviated,  or  if  the  evidence  is  clear* 
ly  inadmissible  for  any  purpose,  this  court 
more  as  a  favor  than  as  the  recognition  of 
a  right  (Miller  v.  State,  15  Lea  [Tenn.]  179), 
may  notice  it,  and  will  no  doubt  do  so  when 
It  clearly '  appears  the  evidence  Was  highly 
prejudicial. 

^e  Judgment  of  the  trial  court  is  reversed, 
and  the  case  ronanded  to  the  county  court 
of  McCurtain  county,  with  directions  to  grant 
plaintiff  a  new  trial. 

RAINEY,  O.  J.,  and  HABRISON,  PITCTH- 
FOBD,  JOHNSON,  and  McNEILL,  JJ.,  con- 
cur. 
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SOUTHERN   PAC.  CO.  v.  LARRIMORE. 
(No.  1778.) 

(Supreme  Court  of  Arizona.    June  18,  1920.) 

1.  Carrien  «3>I80(2)  — Initial  oairier  eon- 
traotino  for  through  transportation  may  lim- 
it liability  to  own  line. 

Any  obligation  of  a  carrier  to  transport 
goods  beyond  its  own  terminus  being  a  matter 
of  contract,  and  not  a  legal  duty,  it  may,  if 
contracting  for  through  transportatibn,  limit 
its  liability  to  its  own  line;  this  not  being  a 
limitation  of  its  common-law  liability  as  car- 
rier. 

2.  Pleading  «=»34(2)  —  Sjiedflo  obarge  after 
general  averment  held  not  to  show  unrea- 
sonable delay  on  line  of  Initial  carrier. 

Complaint  against  initial  carrier,  which  con- 
tracted to  carry  to  destination  on  another  line, 
by  contract  limiting  liability  to  its  own  line, 
charges  no  unreasonable  delay  on  its  own  line; 
a  sweeping  charge  of  unreasonable  delay  in 
transportation  between  initial  point  and  a  point 
on  line  of  connecting  carrier  being  followed  by 
particulars  stating  the  delay  was  at  the  latter 
point. 
Cunningham,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Santa  Gmz 
County ;  W.  A.  O'Connor,  Judge. 

Action  by  R.  O.  Larrlmore  against  the 
Southern  Pacific  Company  and  another. 
From  a  judgment  for  plaintiff,  tbe  named  de- 
fendant appeals.    Reversed. 

The  appellee  by  Us  original  complaint  In 
this  action  sought  to  recover  damages  of 
the  appellant,  alleged  to  have  accrued  to 
appellee  by  reason  of  injury  to  69  head  of 
mules,  caused  through  the  negligence  of  ap- 
pellant in  transporting  same  from  Nogales, 
Ariz.,  to  Buckeye,  Ariz.,  under  contract  with 
the  apt)ellee.  Tbe  appellee  amended  his  com- 
plaint and  brought  in  the  Arizona  Eastern 
Railroad  Company  as  a  party  defendant,  and 
alleged: 

That  the  Southern  Pacific  Company's  lines 
of  railroad  extend  from  Nogales,  Aris.,  to  Mari- 
copa, Ariz.,  and  that  the  Arizona  Eastern  Rail- 
road Company's  line  of  railroad  begins  at  Mari- 
copa and  extends  through  Phcenix  to  Buckeye, 
Ariz.;  "that  the  plaintiff  [appellee]  is  informed 
and  believes,  and  therefore  alleges,  that  the 
line  of  the  Arizona  Eastern  Railroad  Com- 
pany aforesaid  from  Maricopa  to  Buckeye  is 
under  the  control  of  tbe  said  defendant  South- 
ern Pacific  Company,  and  that  the  Southern 
Pacific  Company  engaged  the  defendant  Arizona 
Eastern  Railroad  Company  to  transport  and 
convey  said  mules  from  Maricopa,  Ariz.,  to 
Buclieye,  Ariz." 

The  appellant.  Southern  Pacific  Company, 
sets  forth  in  its  answer: 

That  the  69  mules  were  received  for  ship- 
ment January  28,  1915,  and  were  shipped  in 
two  cars  from  Nogales,  Ariz.,  to  Buckeye,  Ariz., 


under  a  written  contract  entered  Into  January 
27,  191S,  by  which  "plaintiff  expressly  agreed 
to  and  with  the  defendant  (Southern  Pacific 
Company)  that  in  case  eaid  live  stock  shonld 
be  destined  to  any  point  off  the  railroad  of  tliis 
defendant,  the  responsibility  of  this  defend- 
ant, whether  as  common  carrier  or  otherwise, 
should  cease  and  utterly  determine  upon  ar- 
rival of  said  live  stock  at  the  station  where 
said  live  stock  should  leave  thi  railroad  of 
the  defendant  in  the  course  of  such  trans- 
portation to  destination,  and  that  tliis  defend- 
ant should  not  l>e  liable  or  responsible  to  plain- 
tiff for  any  loss  or  damage  whatsoever  that 
might  occur  to  said  animals  after  same  left 
its  said  line  of  railroad,  or  that  might  occur 
to  said  animals  on  any  of  defendant's  con- 
necting carriers." 

The  answer  of  the  Southern  Pacific  Com- 
pany further  states: 

"That  the  defendant  transported  said  ani- 
mals without  any  unusual  delay  and  without 
any  rough  handling  from  the  said  town  of 
Nogales,  Ariz.,  to  the  station  of  Maricopa, 
Ariz.,  on  the  line  of  railroad  of  defendant,  aoA 
d^vered  said  animals  at  said  station  of  Mari- 
copa at  about  3  o'clock  a.  m.  January  29. 
1915,  in  as  good  condition  as  it  had  received 
them,  to  that  certain  other  railroad  company, 
to  wit,  the  Arizona  Eastern  Railroad  Com- 
pany, a  separate  and  distinct  corporation  from 
this  defendant." 

The  answer  further  denies  that  any  dam- 
age was  done  to  the  mules  through  tbe 
negligence  of  the  defendant,  and  avers  that. 
If  any  damage  was  done  to  the  mules  by  the 
connecting  carrier  (Arizona  Eastern  Railroad. 
Company),  the  defendant  was  not  responslUe 
therefor,  under  Its  contract  with  the  appel- 
lee. 

The  Jury  returned  a  verdict  against  eadi 
company  for  1300,  tliat  is,  against  the  South- 
ern Pacific  Company  for  $300,  and  against 
the  Arizona  Eastern^  Railroad  Company  for 
$300,  and  Judgment'  was  rendered  accord- 
ingly. The  Southern  Padflc  Company  alone 
appeals. 

Frauds  Bf.  Hartman,  of  Tucson,  for  ap- 
pellant. 
Barry  &  Barry,  of  Nogales,  tor  appellee. 

BAKESl,  J.  (after  stating  the  facts  as 
above).  [1]  The  undisputed  evidence  shows 
that  the  appellant  received  69  mules  from  the 
appellee  at  Nogales,  Ariz.,  destined  to  Buck- 
eye, Ariz.,  a  station  on  the  line  of  the  Ariisona 
Easterti  Railroad  Company,  and  loaded  them 
Into  two  cars,  and  carried  them  to  Tucson, 
Aria.,  and  thence  to  Maricopa,  Ariz.,  where 
the  cars  containing  the  mules  were  delivered 
to  the  said  Arizona  Eastern  Railroad  Com- 
pany, a  connecting  carrier,  and  was  by  the 
last-named  company  carried  to  Phoenix,  Ariz. 
Tbe  Arizona  Eastern  Railroad  Company  was 
unable  to  transport  the  animals  any  farther 
towards  Buckeye,  Ariz.,  their  destination,  ow- 
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lug  to  a  washout  on  its  road,  and  they  re- 
mained In  Phoenix  for  several  days  In  a 
crowded,  muddy,  and  filthy  corral,  where 
they  were  prevented  from  lying  down  and 
resting.  The  api>ellee  finally  receipted  for 
the  mules  at  Phoenbc  and  drove  them  himseU 
to  Buckeye.  The  delay  In  transportation  ot 
the  animals  and  their  111  treatment  at  Phoenix; 
resulted  in  damages  to  the  appellee^  The 
question  is  whether  the  appellant  is  liable  for 
these  damages.  Independent  of  contract,  the 
appellant  was  under  no  duty  or  obligation  to 
transport  appellee's  mules  beyond  its  own  ter- 
minus. 1  Hutchinson  on  Carriers,  S  226. 
Then,  since  appellant  was  not  by  law  a 
common  carrier  as  to  the  mules  at  the 
time  of  the  occurrence  of  the  alleged  dam- 
ages on  the  line  of  the  Arissona  Kastern 
Railroad  Company,  Its  liability  depends 
solely  upon  its  contract  with  appellee.  8 
Wood  on  Railroads,  par.  462a.  The  written 
contract  between  the  parties  for  the  sliipment 
of  the  mules  called  for  through  transporta- 
tion from  Nogalea,  Ariz.,  to  Buckeye,  Ariz.  If 
this  were  all  of  the  contract,  the  appelant 
would  t>e  liable  for  the  damages  occurring  to 
the  mules  because  of  the  default  of  the  Ari- 
zona Eastern  Railroad  Company,  but  the  con- 
tract for  through  transportation  contained 
the  express  stipulation  that — 

"The  responsibility  of  the  first  party,,  whetlier 
as  common  carrier  or  otherwise,  shall  cease 
•nd  utterly  determine  upon  the  arrival  of  said 
live  stock  at  the  station  where  the  said  live 
stock  is  to  leave  the  road  of  the  first  party 
in  the  course  of  transportation  to  destination." 

The  undisputed  evidence  shows  that  the 
station  referred  to  in  the  contract  was  Mari- 
copa. This  stipulation  in  the  conti;act  was 
binding  upon  the  appellee.  It  is  well  settled 
that,  the  obligation  of  a  carrier  to  transport 
goods  beyond  the  t»ininu8  of  Its  own  line  be- 
ing a  matter  of  contract,  and  not  a  legal  du- 
ty, the  carrier  may  if  he  contracts  tor  through 
transportation,  by  the  contract  limit  his  lia- 
bUlty  to  his  own  line ;  for  such  a  limitation 
does  not  relieve  him  from  his  common-law  lia- 
bility safely  to  carry  and  deliver  to  the  con- 
necting carrier.  1  Hutchinson  on  Carriers,  { 
233;  4  BlUott  on  Railroads,  par.  1438 ;  Myrick 
▼.  Ry.  Co.,  107  U.  S.  102,  1  Sup.  Ct.  426,  27 
Ii.  Ed.  325;  Atlantic  Coast  Une  Uy.  Co.  y.  Rlv- 
ettAde  Mills,  219  U.  S.  186,  31  Sup.  Ct.  164,  66 
L.  Ed.  167, 31  Ii.  R.  A.  (N.  S.)  7 ;  Dodge  v.  Chi., 
St  P.,  M.  &  O.  Ry.  Co.,  Ill  MJnn.  123, 126  N. 
W.  627;  Uttle  Rock  &  Ft.  S.  Ry.  Co.  y.  Odom, 
63  Ark.  326,  38  «.  W.  339;  Jones  v.  Ry.  Co., 
89  Ala.  376,  8  South.  61;  RaUroad  Co.  v. 
Sbomo,  90  Oa.  496,  16  S.  E.  220;  Hoffman  y. 
Railway  Co.,  8  Kan.  App.  379,  56  Pac.  331; 
Railroad  Co.  v.  Bourne  et  al.,  15  Ky.  Law 
Rep.  445 ;  Fremont,  etc.,  Ry.  Co.  v.  N.  Y.,  etc;, 
Ry.  Co.,  66  Neb.  159,  92  N.  W.  131, 69  L.  R.  A. 
939;  Harris  v.  Railroad  Co.,  86  Misc.  Rep. 
181,  78  N.  y.  Supp.  169;  Bird  v.  Railway  Co., 


99  Tenn.  719,  42  S.  W.  451;  63  Am  St  Rep. 
856;  Hunter  y.  Railroad  Co.,  76  Tex.  195,  13 
S.  W.  190;  Tolman  v.  Abbot,  78  Wis.  192,  47 
N.  W.  264;  m.  Cent.  R.  Co.  y,  Frankenberg, 
64  m.  88,  5  Am.  Rep.  92. 

In  Atlantic  Coast  Line  R.  Co.  y.  Riverside 
Mills,  supra,  Mr.  Justice  lAirton,  speaking  ot 
a  provision  in  a  contract  exempting  the  Initial 
carrier  from  liability  for  a  loss  or  damage 
not  occurring  on  its  own  portion  of  tlie  route, 
says: 

"Such  a  provision  is  not  a  contract  for  ex- 
emption from  a  carrier's  liaUlity  a*  such,  but 
a  provision  making  plain  that  it  did  not  as- 
sume the  obligation  of  a  carrier  l>eyond  its 
own  line,  and  tliat  each  succeeding  carrier  in 
the  route  was  Init  the  agoit  of  the  shipper  for 
a  continuance  of  the  transportation.  It  is 
therefore  obvious  that  at  the  common  law  an 
initial  carrier  under  such  a  state  of  fact  would 
not  be  liable  for  a  loss  through  the  fault  of 
the  connecting  carrier  to  whom  it  bad,  in 
due  course,  safely  delivered  the  goods  for  fur- 
ther transportation"— citing  Railroad  Co.  v. 
Pratt,  22  WaU.  123,  22  L.  Ed.  827;  Myrick 
V.  Railroad  Co.,  107  U.  &  102,  1  Sup.  Ot  425, 
27  L.  Ed.  325;  So.  Pac.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  8.  6S6,  664,  26  Sup. 
Ct  330,  50  L.  Ed.  585. 

The  allegation  in  the  appellee's  amended 
complaint  that  "plaintiff  is  informed  and  t>e- 
lieves,  and  therefore  alleges,  that  the  line  of 
the  Arizona  Eastern  Railroad  Company 
aforesaid  from  Maricopa  to  Buckeye,  Ariz.,  is 
under  the  control  of  the  said  defendant 
Southern  Pacific  Company,"  remained  wholly 
unproven.  The  undisputed  evidence  shows 
that  the  Arizona  Eastern  Railroad  Company 
was  an  independent  line  not  under  the  con- 
trol of  the  appellant,  and  owned,  operated, 
and  controlled  its  own  railroad  and  auxiliary 
property.  There  Is  therefore  no  reason  to 
charge  the  appellant  with  liability  for  the 
damages  on  the  ground  that  the  Arizona 
Eastern  Railroad  Company  was  under  its  con- 
trol, or  that  any  partnership  relation  existed 
t>etween  the  appellant  and  that  company. 

Enough  has  been  said  to  show  that  the  ap- 
pellant was  not  liable  for  the  damages  re- 
sulting from  the  default  of  the  Ariz<ma  East- 
em  Railroad  Company  in  the  transportation 
and  ill  treatment  of  the  mules. 

[2]  But  the  appellee  insists  that  the  appel- 
lant was  responsible  for  negligence  occurring 
on  Its  own  line. 

The  complaint  does  not  charge  any  unrea- 
sonable delay  in  transporting  the  mules  over 
the  line  of  the  appellant.  The  facts  set  forth 
in  the  complaint  as  constituting  a  breach  of 
the  contract  of  carriage  are  as  follows: 

"Tliat,  in  violation  of  sai^  agreement,  de- 
fendants failed  and  neglected  to  transport  and 
deliver  said  mules  to  the  destination  herein- 
above mentioned,  with  safety  and  without  un- 
reasonable delay;  that  at  Phoenix,  Maricopa 
county,  Aris.,  said  moles  were  held  by  defend- 
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ant's  agents  until  the  2d  day  of  FebiuaJT, 
1916,  in  a  crowded,  muddy,  filthy  and  ezcessive- 
ly  damp  corral,  where,  by  reason  of  the  said 
condition  of  the  said  corral,  they  were  pre- 
vented from  lying  down  and  resting;  that 
said  defendants  and  its  agents  wholly  failed, 
neglected,  and  refused  to  transport  said  mules 
from  Phosnix  to  Buckeye,  and  that  by  reason 
of  such  failure,  neglect,  and  refusal  plaintiff 
was  obliged  to,  and  did,  drive  said  mules  on 
foot  from  Phoenix  to  Buckeye  on  or  about  the 
10th  day  of  February,  1915;  that  on  the  30th 
day  of  January,  1915,  when  plaintiff  was  noti- 
fied by  defendants'  agents  that  said  mules  would 
not  be  transported  by  rail  further  than  PhoBnii, 
K  total  of  more  than  40  hours  had  been  wast- 
ed in  transporting  said  mules  by  said  defend- 
ants and  their  agents;  that  by  reason  of  the 
delay  in  transporting  said  mules  and  the  ill 
usage  to  which  said  mules  were  subjected,  as 
hereinabove  described,  said  mules  depreciated 
in  value  between  Nogales  and  Phcenix  to. the 
extent    of   ^5   per    head,    or    $1,035   in    all. 

•      •      •  M 

While  there  Is  a  sweeping  charge  of  un- 
reasonable delay  transporting  mules  from  No- 
gales  to  Phoenix,  the  pleader  descends  to  par- 
tlcuhirs  by  stating  that  the  delay  was  at 
Phoenix,  and  that  the  Injury  occurred  there, 
and  by  reason  of  defendants'  failure  to  trans- 
port mules  from  Phoenix  to  Buckeye.  There 
Is  no  allegation  of  unreasonable  delay  or  In- 
Jury  or  negligence  between  Nogales  and  Mari- 
copa, the  distance  the  mules  were  transported 
over  the  appellant's  line. 

In  Ecton  v.  Chi.,  B.  &  Q.  By.  Ck>.,  125  Mo. 
App.  223,  102  S.  W.  675,  it  Is  said : 

"Plaintiff  based  Ills  right  to  recover  in  his 
pleadings  on  defendant's  negligence  in  delay- 
ing trains  at  numerous  points." 

And  It  was  held  he  was  confined  to  his  al- 
legations.   The' court  said: 

"No  other  sort  of  negligence  is  pleaded,  and, 
It  is  a  fundamental  rule,  constantly  enforced, 
that  when  the  charge  Is  specific,  no  other  can 
be  urged  than  that  which  is  specially  plead- 
ed. Chitty  V.  Ry.  Co.,  148  Mo.  76  [49  S. 
W.  868];  Grissmore  v.  Ry.  Co.,  118  Mo. 
App.  387  [94  S.  W,  306];  Breeden  v.  Mining 
Co.,  103  Mo.  App.  176  [76  S.  W.  731]." 

•  In  the  Chitty  Case,  148  Mo.  64,  49  S.  W. 
868,  the  rule  is  stated  as  follows: 

"II^  Is  furthermore  the  law  that,  when  a 
plaintiff  alleges  specific  acts  of  negligence  on 
the  defendant's  part,  his  evidence,  and  likewise 
his  right  of  recovery,  will  be  limited  to  the 
specific  acts  charged,  and  this  rule  obtains 
even  where  a  general  averment  of  negligence 
precedes  the  averment  of  specific  acts  of  neg- 
Ugence  In  the  petition." 

If  It  be  granted  that  there  was  evidence  ot 
delay  on  the  appellant's  line.  It  Is  aside  from 
any  allegation  of  the  complaint  that  It  was 
unreasonable  or  negligent,  or  that  damages 
were  sustained  by  reason  thereof.  The  only 
delay  or  negligence  charged  Is  at  Phoenix,  and 


thence  to  Buckeye,  all  occurring  on  the  line 
of  the  Arizona  Eastern  Railroad  Company. 

The  complaint  shows  clearly  that  it  was 
drawn  upon  the  theory  that  the  appellant 
was  liable  under  the  contract  of  carriage  for 
delay  or  Injury  to  stock,  negligently  occurring 
on  the  line  of  the  connecting  carrier,  and, 
since  we  have  found  otherwise,  it  follows  that 
no  liability  is  alleged  or  proved  as  against 
the  appellant. 

The  curious  situation  is  presented  in  the 
case  of  Judgment  for  separate  amounts 
against  the  appellant  and  the  Arizona  East- 
em  RaUroad  Company.  Upon  appellee's  the- 
ory of  the  case,  the  only  verdict  and  Judg- 
ment authorized  was  one  against  the  appel- 
lant for  the  whole  amount  of  the  damages. 
It  was  error  to  enter  Judgment  agaUtst  each 
one  of  the.  companies,  but,  since  the  Arizona 
Bastem,  Railroad  Company  does  not  appeal, 
and  remains,  satisfied  with  the  judgment 
against  it;  we  make  no  further  mention  of 
the  error,  only  to  say  that  certainly  the  ap- 
pellee has  no  cause  to  complain  of  the  result. 
He  is  lucky. 

From  what  has  been  said  It  necessarily  fol- 
lows that  it  was  error  to  refuse  the  appel- 
lant's motion  for  an  instructed  verdict.  The 
judgment  la  reversed,  without  remanding  the 
cause. 

ROSS,  J.  concurs. 

CUNNINGHAM,  a  3.  (dissenting).  I  do 
not  concur  in  the  construction  placed  on  the 
special  shipping  contract  by  the  majority 
opinion.  The  liability  of  the  Southern  Pa- 
cific Company  for  injury  to  the  animals  while 
such  apimals  were  In  the  custody  of  the 
Arizona  Bastem  Railroad  Company  as  a  con- 
necting carrier  is  determined  from  the  eoe- 
clal  contract  of  shipment 

Without  any  doubt,  the  A.  E.  B.  Co.  acted 
as  the  agent  for  the  Initial  carrier,  the  S. 
P.  Co.,  in  performing  a  number  of  obligations 
assumed  by  the  S.  P.  Co.  by  mich  special 
contract  The  special  contract  provides  that, 
in  case  it  becomes  necessary  to  deliver  the 
animals  to  the  shipper  at  an  intermediate 
point  before  the  destination  named  in  the 
contract  is  readied,  such  delivery  may  be 
made,  after  notice,  and  when  notice  la  given 
delivery  must  be  acc^ted  by  the  shipper. 
The  A.  E.  R.  <3o.  delivered  the  animals  at 
Phoraix  for  the  reason  it  was  unable  to  de- 
liver them  at  the  destination  named  in  the 
contract  because  of  floods  and  destruction  of 
its  railroad  between  Phoenix  and  Buckeye, 
the  destination  named  in  the  special  contract. 
Thus  the  connecting  carrier  performed  that 
condition  of  the  special  contract  for  and  In 
behalf  of  the  principal,  the  S.  P.  Ca 

The  special  contract  provided  that  Qie 
shipper  woald  be  furnished  transportation 
from  the  point  of  shipmrait  to  the  destina- 
tion named  in  the  contract  and  return   to 
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starting  point  for  one  i>ersoD  to  accompany 
tbe  animals  in  case  the  shipment  comprised 
two  carloads  of  animals.  Two  cars  were 
shipped,  and  at  Phoenix  the  A.  H,  R.  Co. 
changed  the  original  contract  naming  the 
destination  as  Buckeye  to  read  Phoenix,  be- 
cause of  said  floods,  and  issued  to  the  shipper 
a  return  ticket  from  Phoenix  to  Kogales,  in 
strict  conformance  with  the  condition  of  the 
S.  P.'s  special  contract  '  The  only  theory 
upon  which  the  said  transportation  could 
hare  been  Issued,  entitling  the  holder  to 
travel  over  the  separate  and  connecting  roads 
in  return  from  the  point  of  destination  as 
finally  established.  Phoenix,  to  Nogales,  the 
starting  point,  is  that  of  performance  of  the 
original  special  carriage  contract.  The  A  B. 
R.  Co.,  In  so  performing  such  condition,  cer- 
tainly did  so  for  and  In  behalf  of  the  S.  P. 
Co.,  the  contractor.  The  freight  bills  cover 
the  charges  for  the  entire  distance  from  No- 
gales  to  Phoenix.  The  charge  for  sudi  en- 
tire distance  Is  |58  per  car,  and  the  addi- 
tional sum  of  $1  per  car  advanced.  These 
freight  bills  are  Issued  by  the  A.  B.  R.  Co., 
and  the  bill  for  each,  car  bears  notation  that 
the  car  to  which  it  relates  was  diverted  to 
Phoenix  because  of  the  Inability  of  the  com- 
pany to  take  shipment  to  destination. 

The  shipper  paid  said  freight  bills  at  Phoe- 
nix, as  demanded.  Can  It  be  claimed  that 
the  A.  B.  R.  Co.  was  not  the  agent  of  the  S. 
P.  Co.  for  the  purposes  of  demanding  and  col- 
lecting the  freight  charges  for  entire  dis- 
tance, including  the  service  of  the  S.  P.  Co.? 
I  fblnk  not.  These  Circumstances,  in.  my 
opinion,  dearly  permit  of  no  Inference  other 
than  that  the  A  E.  R.  Co.  acted  as  the  agent 
of  the  S.  P.  Co.  in  the  performance  of  the 
shipping  contract ;  certainly  it  was  the  agent 
of  the  S.  P.  Co.  in  the  performance  of  the 
conditions  in  the  contract  it  is  condusively 
shown  -to  have  performed. 

This  being  the  case,  what  kind  of  a  con- 
tract existed  by  which  it  carried  the  two  cars 
of  animals  from  Maricopa  to  Phoenix?  I  am 
of  the  opinion  that  such  service  was  rendered 
at  the  Instance  of  the  S.  P.  Co.  and  by  the 
A.  E.  R.  Co.  as  the  agent  of  the  S.  P.  Co., 
and  not  as  the  party  contracting  with  the 
shipper  by  an  lndei)endent  agreement;  that 
the  connecting  line  of  the  A.  B.  R.  Co.  is  the 
instrumentality  used  by  the  S.  P.  Co.  with 
the  use  of  which  the  S.  P.  Co.  vfas  able  to 
and  did  perform  its  special  contract.  The 
power  of  the  S.  P.  to  contract  to  ship  the 
freight  the  entire  distance  provided  for  in 
file  contract,  including  a  shipment  over  am- 
necting  lines,  is  not  disputed.  Such  is  the 
law  unless  the  charter  of  the  corporation  pro- 
vides otherwise.  Railroad  Co.  v.  Pratt,  22 
WaU.  126,  22  li.  EM.  827;  O.  A  M.  Ry.  Co. 
V.  McCarthy,  96  U.  S.  258,  24  L.  Ed.  603. 

But  the  contention  Is  that  the  S.  P.  Co. 
Is  exempt  from  liability  tor  damages  occur- 
ring to  the  animals  while  they  were  In  the 


care  of  the  connecting  carrier,  and  that  the 
Injury  arising  from  any  cause  is  conceded 
to  have  occurred  after  the  A.  B.  R.  Co.  took 
the  shipment  at  Maricopa  into  Its  care.  The 
special  contract  of  shipment  contains  the 
stipulation  relied  upon  as  exempting  from 
liability. 

The  contract  does  not  name  an  amount  as  a 
rate  agreed  upon,  but  sets  forth  that  the 
shipper,  'In  consideration  of  a  special  rate 
which  is  thus  attained,  and  of  divers  other 
good  and  sufficient  considerations,"  enters  in- 
to the  contract.  The  contract  contains  the 
stipulation  as  follows: 

"It  is  hereby  farther  understood  and  agreed 
by  second  party  that  in  case  the  live  stock 
herein  described  be  destined  to  any  point  off 
the  raOroad  of  the  first  party,  or  to  a  point 
beyond  the  destination  to  which  the  rate  is 
named  herein,  all  common  carriers  engaged  in 
the  transportation  of  said  live  stock  to  destina- 
tion of  said  live  stock  shall  have  and  enjoy 
the  special  privileges  and  exemptions  herein  ac- 
corded to  first  party,  when  the  rate  or  rates 
charged  by  such  common  carrier  or  carriers 
conditioned  on  agreement  limiting  carriers'  lia- 
bility: Provided  however,  that  the  responsi- 
bility of  first  party,  whether  as  common  car- 
rier or  otherwise,  shall  cease  and  utterly  de- 
termine npon  arrival  of  said  live  stock  at  the 
station  where  the  said  live  stock  is  to  leave  the 
road  of  the  first  party  in  the  course  of  trans- 
portation to  destination:  Provided,  further, 
that  Southern  Pacific  Company  is  not  to  be,*' 
etc. 

No  connecting  road  is  mentioned  in  the 
contract.  There  was  no  mention  of  com- 
pensation to  any  other  party,  and  nothing 
was  said  of  change  to  any  other  company  on 
the  way  from  Nogales  to  Buckeye 

I  am  content  to  understand  from  this  stip- 
ulation that  the  liability  of  first  party,  wheth- 
er as  common  carrier  or  otherwise,  shall 
cease  and  utterly  determine  upon  arrival  of 
said  live  stock  at  the  staticm  where  the  live 
stock  is  to  leave  the  road  of  the  first  party 
in  course  of  transportation  to  destination 
whenever  the  contract  provides  that  connect- 
ing carrier  shall  assume  the  duty  of  carrying 
the  live  stock  to  destination,  by  an  ag^-ee- 
ment  with  the  shipper.  To  a  certainty,  the 
liability  of  the  Initial  carrier  does  not  cease 
under  the  common  law  while  the  connecting 
carrier  is  engaged  in  the  capacity  of  agent 
for  the  initial  carrier  In  performing  the  spe- 
cial shipping  contract  In  order  to  avoid  lia- 
bility for  any  of  the  acts  of  its  agent,  such 
exemption  from  liability  must  be  expressed 
In  unequivocal  terms.  Mynard  v.  Syr.,  Bing. 
&  N.  Y.  R.  R.  Co.,  71  N.  Y.  180,  27  Am. 
Rep.  28. 

It  is  well  settled  that  a  common  carrier 
cannot  by  notice  or  special  contract  limit  his 
liability  so  as  to  exonerate  him  from  re- 
sponsibility for  his  own  negligence  or  mis- 
feasance, or  that  of  his  servants  and  agents. 
The  Pacific  Deady,  17,  Fed.  Gas.  No.  12644; 
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PMla.  R.  C5o,  T.  Derby,  14  How.  486,  14  Xj. 
Ed.  602;  York  Co.  t.  Central  Railroad,  3 
Wall.  107,  18  I*  EM.  170;  Walker  v.  Trans- 
portatloD  Co.,  3  Wall.  150,  18  L.  Bd.  172; 
Express  Co.  v.  Eountze  Bros.,  8  Wall.  342, 
19  L.  Ed.  457;  Railroad  Co.  v.  Mfg.  Co., 
16  Wall.  318,  21  L.  Ed.  297;  Steamboat 
New  World  v.  King,  16  How.  469,  14  L. 
Ed.  1019;  Mobile  &  O.  R.  R.  Co.  v.  Hopkins, 
41  Ala.  486,  94  Am.  Dec.  607;  Empire 
Transp.  Co.  v.  Wamsutta  Oil  Co.,  63  Pa.  14, 
3  Am.  Rep.  615;  Knowlton  t.  Erie  R.  R. 
Co.,  19  Ohio  St  260,  2  Am.  Rep.  395;  Gra- 
ham T.  Davis,  4  Ohio  St.  362,  62  Am.  Dec. 
285 ;  Jones  t.  Voorbees,  10  Ohio,  146 ;  Fille- 
brown  v.  G.  T.  Ry.  Co.,  55  Me.  462,  92  Am. 
Dec  606;  Sager  v.  Portsmouth,  31  Me.  228, 
50  Am.  Dec.  659;  Mich.  Sou.  R.  R.  v.  Hea- 
!(»,  37  Ind.  448,  10  Am.  Rep.  80 ;  O.  &  M. 
R.  R.  Co.  V.  Shelby,  47  Ind.  471,  17  Am. 
Rep.  719;  School  Dist.,  etc.,  v.  Boston  R.  R. 
Co.,  102  Mass.  652,  3  Am.  Rep.  602 ;  Adams 
Express  Co.  T.  Stettaners,  61  111.  184,  14 
Am.  Rep.  67;  Nashville  R,  R.  Co.  v.  Jack- 
son, 6  Heisk  (Tenn.)  271;  Kctchum  v.  Amer- 
ican Express  Co.,  62  Mo.  300;  N.  O.  Mut 
Ins.  Co.  V.  N.  O.  R.  R.  Ca,  20  La.  Ann.  302 ; 
Southern  Express  Co.  v.  Moon,  39  Miss.  822; 
Steele  t.  Townsend,  37  Ala.  247,  79  Am. 
Dec.  49;  Berry  v.  Cooper,  28  Ga.  543; 
Swindler  v.  Hllllard,  2  Rldi.  (S.  O.)  286,  45 
Am.  Dec.  782;  Fllnn  v.  Phil.,  etc.,  R.  R. 
Co.,  1  Houst.  (Del.)  469;  Parsons  v.  Mon- 
teath,  ii  Barb.  (N.  X.)  363 ;  Moore  v.  Evans, 
14  Barb.  (N.  T.)  624;  Cent.  R.  &  Bank.  Co. 
V.  Hasseikus,  91  Ga.  382,  17  S.  E.  838,  44 
Am.  St.  Rep.  37. 

The  general  words  of  exemption  used  In 
this  c<Mitract  are  "that  the  responsibility  of 
first  party,  whether  as  carrier  or  otherwise, 
shall  cease  and  utterly  determine  upon  ar- 
rival of  said  live  stock  at  the  station  where 
the  said  live  stock  is  to  leave  the  road  of 
the  first  party  In  the  course  of  transportation 
to  destination."  This,  of  course,  is  when- 
ever a  connecting  carrier  has  assumed  to 
carry  the  shipment  on  its  own  responsibility 
under  a  contract  with  the  shipper,  expressed 
or  Implied.  But,  If  the  general  words  can 
be  given  efTect  without  including  negligence, 
the  contract  will  not  release  from  the  negli- 
gence. Holsapple  v.  Rome,  W.,  etc.,  R.  R. 
Co.,  86  N.  X.  275 ;  Mynnrd  v.  Syr.,  Bing.  & 
N.  X.  R.  R.  Co.,  71  N.  X.  180,  27  Am.  Rep. 
28,  supra.  The  leading  cases  upon  the  ques- 
tions of  the  power  of  common  carriers  to 
limit  their  common-law  liability  as  such  car- 
riers are  Hollister  v.  Nowlen,  19  Wend.  (N. 
T.)  234,  32  Am.  Dec.  455,  and  Cole  v.  Good- 
win, 19  Wend.  (N.  X.)  251,  32  Am.  Dec.  470. 
The  exhaustive  notes  annexed  to  such  cases 
need  no  discussion. 

The  plaintiff  claims  that  the  mules  were 
injured  by  the  carelessness  and  negligence  of 
the  carrier,  and  the  general  words  of  the 


special  contract  relied  upon  by  the  S.  P.  Co. 
to  exempt  it  from  liability  are  broad  enongb 
to  cover  negligence  of  its  servants  and 
agents.  Such  stipulation  is  InefTective  to  ex- 
empt the  carrier  from  liability  for  injury  oc- 
curring through  the  negligence  of  Its  serv- 
ant or  Its  agent,  the  connecting  carrier. 

I  therefore  dissent  from  the  construction 
placed  on  the  special  shipping  contract  In 
evidence.  I  dissent  from  the  force  and  ef- 
fect given  the  contract  I  do  concur  In  the 
order  reversing  the  judgment  ai^alnst  the  S. 
P.  (3o.  I  do  not  concur  In  tha  order  render- 
ing a  judgment  in  this  couH  in  favor  of  the 
S.  P.  Co.  I  am  of  the  c^inlon  that  the  cause 
should  be  remanded,  with  instructions  to  the 
lower  court  to  grant  a  new  trial  as  the  rights 
at  the  parties  may  appear.  In  no  case  should 
the  plaintiff  be  permitted  to  recover  from  the 
S.  P.  Co.  the  amount  recovered  from  the  A. 
la  R.  Co.  if  the  said  judgment  is  satisfied. 
Otherwise  the  plaintiff  would  be  allowed  a 
double  recovery  for  Injuries  suffered  from 
the  negligence  of  the  S.  P.  Co.  through  its 
agent,  the  A.  E.  R.  Co.  When  the  agent  has 
satisfied  the  judgment  for  such  injuries,  the 
principal's  liability  ceases. 


GENARDINIetal.  V.KLINE.    (No.  1718.) 

(Supreme  Court  of  Arizona.    June  18,  1920.) 

1.  Appeal  and  error  <g=3l207(3)  —  laoladiH 
after  remand  an  appeal  in  Judgment  la  pos- 
sessory aotion,  rents  aocruing  after  Judgmeat 
not  reversible  error. 

Inclusion  in  a  jadgment  rendered  in  an  ac- 
tion for  possession  of  real  estate,  on  motion  for 
judgment  in  accordance  with  mandate  of  Su- 
preme Ooart,  of  rents  accruing  after  entry  of 
original  judgment,  did  not  violate  the  mandate 
of  the  Supreme  Court;  failure  to  make  an  in- 
dependent motion  for  jadgment  for  the  rent 
being  of  little  moment  so  for'  as  the  merits 
were  concerned. 

2.  EJeotmeat  «s>l25  —  Statute  contemplate* 
that  rental  value  determined  in  possessory  ac- 
tion may  be  basis  of  motion  for  rent  after 
Judgment. 

Civ.  Code  1913,  par.  1646,  relating  to  mo- 
tions for  rental  vidue  of  property  after  judg- 
ment contemplates  that  rental  valne  of  the 
premises  in  a  poBBessory  action  may  become  an 
issae  determinal>le  in  a  regular  trial  and  be- 
fore a  jury,  if  requested,  and  the  rental  valas 
thus  found  is  to  guide  and  control  the  judg- 
ment for  rent  that  accrues  after  jadgment  and 
before  delivery  of  possession,  or  that  accrues 
pending  appeal,  when  sought  by  the  summary 
proceeding  of  a  motion,  in  view  of  paragraphs 
1627-1647. 

3.  Motions  €=3 1,  26— Must  be  supported  by  affi- 
davit. 

A  motion  is  not  a  pleading,  although  it  is 
often  directed  at  a  pleading  and  usually  grows 
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ont  of  a  pending  cause,  and  it  It  !•  based  <^ 
Bome  matter  of  fact  it  must  be  supported  by 
affidavit  tbat  the  facts  are  true. 

4.  Motions  ®=>I4— May  bs  oral. 

TTnlesa  required  by  statute  to.  be  in  writing, 
a  motion  may  be  oral. 

8.  Motions  «E»I— "Motion"  defined. 

A  "motion"  is  an  application  made  to  a 
judge  or  to  the  court  for  the  purpose  of  ob- 
taining a  rule  or  order  directing  some  act  to 
be  done  in  favor  of  the  applicant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  PJirases,  First  and  Second  Series,  Motion.] 

C  EJeetmeat  «=9l2^-Motloa  for  Jadgmoat  for 
rent  aoorulng  after  Judgment  la  possessory 
action  may  bs  Informal. 
The  Legislature  used  the  word  "motion"  in 
Civ.  Code  1913,  par.  1646,  relating  to  motions 
for  judgment  for  rents  accruing  after  judgment 
and  before  delivery  of  possession  in  possesBory 
actions,  in  its  generally  accepted  meaning,  and 
a    successful   contestant   in   an   action   to   re- 
coyer  real  property  may  make  his  application 
informally. 

7.  Ejectment  «s>l36— Role  for  estimating  dam- 
ages for  wlthboMlag  farm  land  stated. 

Farm'  lands  are  generally  not  let  by  the 
month  but  by  the  season,  and  consequently  dam- 
ages for  land  must  be  baaed  upon  the  season, 
and  hence  Civ.  Code  1913,  par.  1644,  is  not  to 
be  applied  in  construing  paragraph  1646,  as  to 
rental  value  accruing  after  judgment  and  be- 
fore delivery  of  possession  in  a. possessory  ac- 
tion. 

8.  Constitutional  law  «s»306— Ejectment  «:^ 
1 2&— Statute  permitting  Judgment  for  rent 
accruing  after  Judgment  and  before  surren- 
dering posseeslon  In  a  possessory  action  does 
not  deny  due  process. 

Civ.  Code  1913,  par.  1646,  providing  for  a 
motion  for  judgment  for  the  rental  value  of 
premises  between  judgment  and  delivery  of 
possession  in  a  possessory  action,  does  not  vio- 
late the  due  process  of  law  clauses  in  Const, 
art.  2,  I  4,  and  the  Fourteenth  Amendment  to 
the  United  States  Constitution. 

Appeal  from  Superior  Court,  Cochise  Cona- 
ty;  A.  C.  Lockwood,  Judge. 

Action  by  Mose  iQine  against  D.  J.  Oen- 
ai^ni,  S.  L.  Butler,  P.  Morgoaln,  and  Fran- 
dsco  Gallego.  Judgment  for  plaintitF,  and 
defendants  appeal.    Affirmed. 

John  F.  Ross,  of  Tombstone,  and  Bmce 
Stephenson  and  Doan  &  Doan,  all  of  Douglas, 
for  appellants. 

Boyle  &  Pickett,  of  Douglas,  for  appellee. 

ROSS,  J.  Tbe  present  case  Is  ancillary  to 
and  grows  out  of  another  ctise  hereinafter 
mentioned,  and  is  over  tbe  rental  value  of 
lots  21  and  22,  block  82,  of  tbe  city  of  Doug- 
las, and  the  buildings  thereon.  It  arises  in 
this  manner:  In  the  superior  court  of  Coch- 
ise county  the  plaintiff  (appellee)  and  defend- 
ants (appellants),  as  such,  contested  the  right 


to  the  possession  of  said  premises.  On  Feb- 
ruary 28,  1917,  Judgment  awarding  the  pos- 
session to  appellee,  Kline,  was  entered,  and 
as  a  part  of  said  Judgment,  and  based  upon 
the  Jury's  answer  to  an  Interrogatory,  the 
'rental  ralne  of  said  premises  from  July  1, 
1916,  to  January  25,  1917,  was  fixed  at  ^200 
per  month  for  the  purpose  of  fixing  appel- 
lee's damages  for  'withholding  possession 
from  him.  Thereafter  appellants  appealed 
the  case  to  the  Supreme  Court,  where  the 
Judgment  of  the  superior  court  was  affirmed 
with  slight  and  unimportant  changes.  19 
Ariz.  658,  173  Pac.  882.  Upon  the  return  of 
the  mandate  to  the  lower  court,  August  17, 
1918,  counsel  for  both  parties  being  present, 
aiipellee  moved  "for  Judgment  against  appel- 
lants in  accordance  vrlth  the  mandate  of  the 
Supreme  C^urt  duly  issued,  and  did  In  open 
court  give  notice  of  motion  tor  Judgment 
against  appellants  for  the  rent  or  rental  val- 
ue of  said  premises  as  provided  by  paragraph 
1646,  R.  S.  Ariz.  1918,  to  be  made  on  the 
24th  day  of  August,  1918."  AppeUants  at  the 
time  waived  the  statutory  ten  days'  written 
notice  thereof.  The  hearing  on  the  motion 
was  continued  from  August  24  to  August  31, 
1918.  On  the  last-named  date,  all  parties  be- 
ing represented,  appellee  presented  to  the 
court  a  form  of  judgment  for  the  court's  sig- 
nature. This  Judgment,  it  appears,  was  in 
conformity  with  the  mandate  and.  In  addi- 
tion, awarded  appellee  as  damages,  pending 
the  appeal,  $1,110,  based  upon  a  rental  value 
of  premises  at  $200  per  month.  The  minute 
entry  made  by  the  derk  of  the  court  shows 
this  as  what  took  place: 

"Counsel  for  defendants  (appellants)  objects 
to  the  form  of  judgment  presented  on  the 
ground  that  the  same  does  not  conform  to  the 
mandate  of  the  Supreme  Court  of  the  state  of 
Arizona.  Court  heard  counsel  in  the  premises, 
granted  the  motion  and  overruled  the  objections 
of  the  defendants  (appellants),  and  signed  and 
entered  judgment  for  plaintiff  (appeUee)  as 
presented." 

The  statute  under  which  the  motion  for 
Judgment  for  rental  value  of  premises,  pend- 
ing the  appeal,  was  made,  reads  as  follows: 

"The  plaintiff  may  have  judgment  for  the 
rent  or  rental  value  of  the  premises  which  ac- 
crues after  judgment  and  before  delivery  of 
possession,  by  motion  in  the  court  in  which  the 
judgment  was  rendered,  ten  days'  notice  thereof 
in  writing  being  given,  unless  judgment  is  stay- 
ed by  appeal  and  bond  given  to  suspend  the 
judgment,  in  which  case  the  motion  may  be 
made  after  the  affirmance  thereof."  Paragraph 
1646,  Civil  Code,  1918. 

It  is  proper,  we  think,  to  state  that  no  mo- 
tion was  made  for  a  new  trial,  and,  so  far 
as  shown  by  the  record,  the  trial  oonrf  s  at- 
tention was  not  called  to  the  second  and 
third  errors  now  urged  for  the  first. time  as 
grounds  for  reversing  the  Judgment     The 
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trial  court  therefore  was  given  no  opportunity 
to  examine  tiiese  two  questlona  here  for  re- 
view. 

Appellants  assign  three  errors,  as  follows: 
(1)  "The  court  erred  In  entering  Judgment  as 
entered,  for  that  said  Judgment  entered  did 
not  conform  to  the  mandate  of  the  Supreme 
Court;  (2)  the  court  erred  In  rendering  Judg- 
ment against  the  appellant  D.  J.  Genardini 
for  $1J.10  on  the  said  motion  for  rent  or 
rental  value  of  said  premises  for  the  period 
pending  the  appeal,  without  taking  evidence 
to  support  the  same;"  and  (3)  it  is  claimed 
that,  inasmuch  as  no  evidence  was  submitted 
in  support  of  motion,  appellants'  property 
was  taken  without  due  process  of  law,  in 
violation  of  section  4,  art  2,  of  the  Consti- 
tution of  Arizona,  and  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

[1]  E^m  the  at>ove  statement  of  facts 
(which  are  stipulated  by  counsel),  we  think 
it  unnecessary  to  give  much  attention  to  the 
first  point.  If  the  court  had  Jurisdiction  of 
the  parties  and  the  subject-matter  of  the  mo- 
tion, and  at  the  time  the  formal  written 
judgment  on  the  mandate  was  presented  to 
him  he  was  shown  that  appellee  should  re- 
cover the  rent  that  had  accrued  pending  the 
appeal,  we  cannot  see  how  appellants  could 
be  prejudiced  by  including  In  that  Judgment 
also  the  item  of  rent.  Its  inclusion  In  the 
Judgment  did  not  disregard  nor  violate  in 
the  slightest  the  mandate  of  the  Supreme 
Court,  and  whether  the  course  adopted,  or 
the  more  formal  course  of  a  separate  and  in- 
dependent motion  for  Judgment  for  rent,  was 
followed,  was  of  little  moment  so  far  as  the 
'merits  of  the  question  to  be  decided  was 
concerned. 

The  second  error  assigned  Is  of  a  more  se- 
rious nature.  It  is  the  contention  of  appel- 
lants that  it  was  the  duty  of  the  court,  upon 
the  hearing  of  motion  for  Judgment  for  rent 
or  rental  value  of  premises  that  had  accrued 
pending  the  appeal,  to  take  and  hear  evi- 
dence for  the  purpose  of  Ascertaining  such 
rental  value,  and  that,  the  conceded  fact 
being  that  no  evidence  was  adduced,  the  Judg- 
ment for  rent  was  erroneous.    They  say: 

"This  statute  (paragraph  1646)  is  silent  on 
the  question  as  to  bow  the  court  will  determine 
the  amount  of  rentals  due  for  the  premises 
during  such  period  of  time,  but,  in  the  very  na- 
ture of  things,  such  a  motion  does  raise  an  is- 
sue of  fact  as  to  what  the  rental  value  of 
said  premises  is  for  such  period  that  must  be 
determined  by  the  court." 

On  the  contrary,  it  would  seem  that  the 
Issue  of  fact  as  to  the  rental  value  had  al- 
ready been  settled  in  the  trial  of  the  right 
of  possession,  and  that  the  provisions  of  par- 
agraph 1646  were  intended  to  give  the  suc- 
cessful litigant  an  easy,  quick,  and  inexpen- 
sive remedy  to  recover  the  rent  of  premises 
pending  the  appeal.  Paragraph  1646  does 
not  stand  alone.    It  is  only  a  part  of  the 


statute  law  concerning  "actions  for  the  re- 
covery of  real  property."  Paragraphs  1627- 
1647,  Civil  Code.  Its  meaning  and  purpose 
can  be  seen  only  by  considering  It  in  connec- 
tion with  all  the  text  on  the  subject-matter. 
Under  paragraph  1631,  damages,  including 
rents,  may  be  asked  for  In  the  complaint. 
Paragraidi  1641  m«itions  use  and  occupa- 
tion of  the  premises  as  Items  that  may  be 
recovered.  Paragraph  1643  limits  the  amount 
of  rent  that  may  be  collected  from  the  ten- 
ant therein  named  "to  the  rent  In  arrears 
at  the  time  of  suit  brought  •  •  •  and 
that  which  may  afterwards  acqrae  dur- 
ing the  continuance  of  his  possession." 

[J-S]  The  law  contemplates,  therefore,  that 
the  rental  value  of  the  premises  In  a  posses- 
sory action  therefore  may  become  an  issue, 
as  It  did  In  the  present  case,  determinable  in 
a  regular  trial  and  before  a  Jury,  if  request- 
ed. The  rental  value  thus  found  is  to  guide 
and  control  the  Judgment  for  rent  that  "ac- 
crues after  Judgment  and  before  delivery  of 
possession,"  or  that  accrues  pending  appeal 
when  sought  by  the  summary  proceeding  of  a 
motion.  This  must  be  so  when  we  take  into 
consideration  the  ordinary  functions  of  a 
motion.  A  motion  is  not  a  pleading,  although 
it  is  often  directed  at  a  pleading  and  usual- 
ly  grows  out  of  a  pending  cause.  If  It  Is  bast- 
ed on  some  matter  of  fact,  it  must  be  sup- 
ported by  affidavit  that  the  facts  are  true. 
Unless  required  by  statute  to  be  in  writing, 
it  may  be  oral.  A  motion  is  an  application 
made  to  a  Judge  or  to  the  court  for  the  pur- 
pose of  obtaining  a  rule  or  order  directing 
some  act  to  be  done  in  favor  of  the  applicant. 
19  R.  C.  U  671,  672-675;  22  Cyc.  3.  title 
"Motions." 

[I]  If  appellants'  contention  Is  well  found- 
ed, the  "motion"  referred  to  in  paragraph 
1646  Is  not  a  motion  as  generally  understood, 
but  Is  in  fact  a  complaint  for  debt  that  may 
be  traversed  and  the  issue  tried.  If  demand- 
ed, before  a  Jury.  It  would  seem  more  rea- 
sonable to  assume  that  the  Legislature  used 
the  word  "motion"  In  Its  generally  accepted 
meaning,  and,  if  so,  the  statute  gives  to  the 
sncce-ssful  contestant  in  an  acticm  to  recover 
real  property  the  right  to  make  application 
informally,  and  by  motion  for  Judgment  for 
rent  or  rental  values  which  acrues  after  bis 
judgment  of  possession  based  upon  the  value 
of  such  I'ent  as  found  In  the  main  action. 

Nor  do  we  think  a  different  conclusion  is 
demanded  because  in  paragraph  1644  it  Is 
provided,  in  case  the  defendant  Is  a  cropper, 
the  value  of  the  premises  for  the  cropping 
season  shall  be  found  and  he  permitted,  upon 
executing  a  bond  In  double  the  amonnt  to 
plaintiff,  to  remain  on  the  premises  until 
crops  are  harvested  or  until  the  1st  day  of 
February  next  succeeding. 

[7]  The  rule  for  estimating  damages  for 
the  withholding  farm  lands  is  necessarily 
different  from  the  rule  applicable  to  other 
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real  property.  Farm  lands  are  generally  not 
let  by  the  ni<Hith  but  by  the  season,  and  con- 
sequently damages  or  rent  most  be  based  up- 
on the  season.  Bntterfleld  v.  Kirtley,  115 
Iowa,  207,  88  N.  W.  371. 

It  Is  suggested  that  rental  values  fluctuate, 
and  to  adopt  the  value  fixed  by  the  court 
for  the  time  the  premises  were  occupied  prior 
to  the  entry  of  Judgment  as  the  value  after 
the  time  of  entry  of  Judgment  until  posses- 
sion Is  givoi  over  would  certainly  work  a 
hardship  upon  one  or  the  other  of  the  par- 
ties. This  is  no  more  true  than  when  the 
parties  fix  the  values  by  agreement:,  for  In 
such  case  rental  values  may  go  up  or  down, 
bat  the  agreement  stands.  While  under  an 
agreemmt  fixing  the  value  of  rents  the  ren- 
tal value  may  increase  or  decrease  and  no 
lelief  be  had,  the  loser  In  a  ccmtest  over  the 
possession  of  realty  is  compelled  to  pay  the 
rental  value  fixed  by  the  court  only  so  long 
as  he  chooses  to  retain  possession  tiiereof. 
Hie  may  snrrtoder  possession  and  be  relieved 
from  ttie  obligation  to  pay  rent  at  any  time 
he  chooses. 

[S]  What  we  have  said  with  reference  to 
the  second  point,  we  Oiink,  fully  disposes  of 
the  third  and  last  errors  assigned.  The  appel- 
lants had  their  day  in  court  upon  the  issue  of 
the  rental  valne  of  the  premises  and  in  a 
trial  free  from  error  a  Jury  fixed  that  ren- 
tal value  at  $200  per  month. 

The  Judgment  of  the  lower  court  is  at- 
firmed. 

BAKHB,  3.,  concurs. 

CUNNINGHAM,  O.  J.  (specially  concur- 
ring). I  concur  in  the  order  affirming  the 
judgment,  but  in  so  doing  I  do  not  concur  in 
the  construction  placed  on  paragraph  1646 
as  to  the  status  in  pleading  of  the  motion 
therein  mentioned. 

I  regard  the  procedure  by  motion  under 
paragraph  1646  as  a  si>ecial  proceeding  upon 
a  summary  application  made  in  the  original 
action  after  Judgment,  else  no  appeal  is  al- 
lowed from  an  order  based  on  such  motion  to 
this  court  Paragraph  1227,  subd.  (6),  0. 
C.  Ariz.  1913,  provides  an  appeal  from  a 
final  order  made  In  such  proceeding  where 
the  order  affects  a  substantial  right  The 
procedure  intended  in  such  matter  is  wholly 
different  from  the  procedure  required  by 
chapter  26,  title  6,  Revised  St.  1913,  "motions" 
in  suits  pending.  Paragraph  1646  requires 
written  notice  of  the  motion  to  be  given  the 
opposing  party.  Such  notire  must  be  filed 
with  th^  clerk  of  the  court,  else  why  in  writ- 
ing? 

Paragraph  669,  C.  C.  Ariz.  1913,  a  part  of 
the  chapter  prescribing  the  procedure  on 
motions  to  suits  "pending,"  is  instructive,  if 
not  binding,  authority,  to  wit: 
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"All  motions  required  by  law  or  by  any  rule 
of  court  to  be  in  writing,  shall  be  filed  with  the  • 
clerk  and  a  copy  served  on  the  adverse  party 
or  his  attorney." 

The  "notice"  moitioned  in  paragraph  1646 
in  the  "motion"  referred  to  in  096,  if  such 
paragraph  controls  directly  or  by  analogy. 
The  notice  referred  to  is  the  pleading  re- 
quired to  invoke  the  action  of  the  court. 
Paragraph  418,  C.  O.  Ariz.  1913,  requires 
that— 

"Tb«  pleadings  shall  be  in  writing,  and  sign- 
ed by  die  party,  or  by  his  attorney,  and  filed 
with  the  clerk  of  the  court" 

At  the  hearing  of  the  application  for  a 
Judgment  for  rent  accruing  pending  the  ap- 
peal the  defendants  were  present  and  had 
their  day  in  court,  and  did  not  question  the 
course  of  procedure  followed  in  the  matter. 
When  the  court  acted  the  defendants  ap. 
pealed,  and  on  appeal  in  this  court  they,  for 
the  first  time,  allege  that  they  are  denied  due 
process  of  law,  when  they  have  not  hereto- 
fore claimed  such  injury.  By  their  silence 
when  it  was  their  duty  to  speak,  tiiey  are  not 
now  permitted  to  speak  to  the  injury  of  their 
adversaries  or  to  place  the  trial  court  in 
error. 

For  these  reasons  alone,  I  concur  in  the 
order  of  affirmance  of  the  Judgment 


GILMORE  V.  WINGATE.    (No.  1755.) 
(Supreme  Court  of  Arizona.    June  26,  1920.) 

1.  Evidenoe  €=>44l(9)— Parol  warranty  can> 
not  be  grafted  on  written  contract  of  sale. 

Where  a  contract  of  sale  is  written,  a  parol 
warranty  cannot  be  added  thereto. 

2.  Evidenes  <8s>442(6)— Written  oontraot  held 
not  to  purport  to  oontaln  all  terms  so  as  to 
exclude  parol  warranty. 

A  written  instrument  ennmerating  hay,  live 
stock,  and  farm  implements,  and  reciting  that 
the  seller  had  received  a  check  for  $200  and  was 
to  receive  the  balance  on  a  fixed  date,  did  not 
purport  to  be  a  complete  legal  obligation,  and 
hence  evidence  of  a  parol  warranty  as  to  the 
Uve  stock  was  admissible. 

3.  Sales  «=^44^(8)— Though  seller  warranted 
oattle  free  from  contagious  disease,  buyer 
cannot  recover  for  mere  exposure  of  his  own 
herd  to  Infection. 

Where  a  seller  of  cattle  warranted  that  they 
were  free  from  contagious  abortion,  the  buy- 
er, who  couimingled  the  cattle  with  his  own 
herd,  cannot  recover  damages  for  the  mere  ex- 
posure of  his  animals  to  infection;  it  sot  ap- 
pearing that  he  had  sold  any  of  the  exposed 
animals,  and  the  exposure  not  lessening  their 
value  for  dairying,  for  which  they  were  used. 


»For  otb«r 
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4.  Appeal  and  error  ®=>l03t(6)  —  Inttruction 
allowino  Improper  measure  of  damages  will 
be  presumed  prejudicial. 

An  instmctioii  which  enonciated  an  Improp- 
er measure  of  damages,  allowing  a  recoyeiy  to 
which  plaintiff  was  not  entitled,  will  be  preaum* 
ed  prejadidal,  for  it  most  be  supposed  that 
the  jury  paid  heed  thereto. 

Appeal  from  Superior  Oonrt,  Maricopa 
Comitf;  F.  H.  Lyman,  Judge. 

Action  by  Claude  Wlngate  against  Harry 
A.  Gllmore.  From  a  Judgment  for  plaintiff 
and  from  the  denial  of  his  motions  for  direct- 
ed verdict,  Judgment  non  obstante,  and  for 
new  trial,  defendant  api)eals.  Reversed  and 
remanded. 

Townsend  ft  Stockton,  of  Phoenix,  for  ap- 
pellant 

P.  H.  Hayes  and  L.  Ii.  Pearson,  both  of 
Phoenix,  for  appellee. 

LOCKWOOD,  Superior  Jndge.  This  was 
an  action  by  Claude  Wlngate  against  Harry 
'A.  Gllmore  for  the  sum  of  $7,428  as  damages 
for  the  alleged  breach  of  an  express  war- 
ranty of  the  soundness  of  certain  cattle  sold 
by  the  defendant  to  plaintiff  October  16, 1917. 
Plaintiff  alleged  that  he  bought  a  herd  of 
dairy  cows  from  defendant,  under  an  express 
oral  warranty  that  they  were  free  from  a 
disease  known  as  contagious  abortion;  that 
said  warranty  was  untrue,  and  by  reason  of 
the  cattle  being  afflicted  with  such  contagious 
abortion  they  were  of  Inferior  value  of  tbem- 
selvee,  lost  their  calves,  and  by  being  mingled 
with  other  cattle  of  plaintiff  exposed  them  to 
the  disease,  which  exposure  might  have 
caused  the  latter  to  become  Infected  also,  and 
greatly  reduced  their  value.  Defendant  an- 
swered, denying  all  the  material  allegations 
of  the  complaint  The  case  was  tried  to  a 
Jury,  and  a  verdict  returned  in  favor  of  plain- 
tiff for  the  sum  of  ^2,000  and  Judgment  was 
entered  thereon.  Defendant  at  the  proper 
time  during  the  trial,  moved  for  a  directed 
verdict  and  for  judgment  non  oDstante,  and 
for  a  new  trial  thereafter,  which  motions 
were  severally  denied  by  the  trial  court  and 
defendant  now  appeals  from  the  denial  of 
each  and  all  of  said  motions  and  from  the 
Judgment. 

Defendant  makes  13  assignments  of  error, 
which  fftU  naturally  into  4  classes.  Assign- 
ments 1  to  4,  inclusive,  attack  the  alleged 
warranty ;  6  an'd  6,  the  sufficiency  of  the  evi- 
dence to  support  the  verdict;  7,  8, 12,  and  13, 
the  admission  and  rejection  of  certain  evi- 
dence ;  and  9,  10,  and  11,  plaintllTs  claim  of 
damages  for  mere  exposure  of  his  original 
herd  to  contagion. 

[1,2]  So  far  as  the  objection  to  the  war- 
ranty Is  concerned,  defendant  Is  quite  correct 
In  his  contention  that  an  oral  warranty  can- 
not be  added  to  a  written  contract  of  sale. 


Germain  Fruit  Co.  ▼.  Armsby  Co.,  153  CaL 
585,  96  Paa  319;  Thompson  v.  Llbby,  34 
Minn.  374,  26  N.  W.  2. 

The  Instrument  claimed  to  be  a  contract  of 
sale  In  this  action.  Defendant's  Exhibit  2,  ia 
as  follows: 

"Hay 
12  calves 
70  cows 
10  heifers 
2  mowers 
1  rake 
1   derrick 
1  separator   can 
1  bvU 
Building  feed  rack  bull  pen  to  be  left  on  place. 
I  have  received  check  for  200.00. 
Balance  of  10,560  to  be  paid  Oct  !&,  1917. 
"[Signed]    Harry  A.  Gllmore. 
"Claude  Wingate." 

Without  going  into  detail,  this  ooart  ia  of 
the  opinion  that  on  Its  tttce  It  does  not,  as 
was  said  In  Gernmin  Fmit  Co.  v.  Armsby  Co.. 
supra,  "contain  such  language  as  importB  a 
complete  legal  obligation"  (Frank  v.  Bltrlng- 
ham,  66  Miss.  281,  S  South.  666;  ColUna  v. 
Kener,  62  Or.  169,  124  Pac.  681;  Moeeie  t. 
Cirrus,  61  Or.  17,  119  Paa  486,  624;  Ogtesby 
Gro.  Co.  v.  Williams  Mfg.  Ca,  112  Ga.  869. 
37  S.  B.  S72;  Grafton  v.  Gummings,  99  U.  S. 
100,  26  Ii.  ICd.  866),  and  is  therefore  no  bar  to 
the  proof  of  a  contemporaneous  oral  warran- 
ty, such  as  that  relied  on  by  the  plaintiff.  , 

[3]  Assignments  10  and  11,  however,  pre- 
sent a  more  serious  problem.  Plaintiff  in  his 
complaint  alleged,  among  other  things,  as 
follows: 

"That  as  a  resnit  thereof  (commingling  of 
cowB)  said  disease  might  quickly  spread  and 
be  communicated  to  all  plaintiff's  original  61 
dairy  cows;  as  a  direct  consequence  of  which 
plaintiff's  said  61  head  of  cows  were  greatly 
reduced  in  value  and  were  not  worth,  in  their 
then  probably  infected  and  diseased  condition, 
to  exceed  $60  per  head;  that  as  a  result  and 
consequence  plaintiff  sustained  damages  to  the 
said  61  head  of  cattle  in  the  sum  of  $2,928." 

And  the  trial  court  gave  the  f<flIowlng  in- 
struction: 

"If  you  find  that  the  GUmore  cattle  were  In- 
fected with  contagious  abortion  at  the  time  of 
the  sale  to  the  plaintiff,  and  that  the  plaintiff, 
in  ignorance  of  the  fact  that  the  Gilmore  cattle 
were  so  infected,  if  yon  find  that  they  were  in- 
fected, commingled  his  herd  with  such  diseased 
cattle,  and  you  further  find  from  the  evidence 
that  after  the  diseased  condition  of  the  Gilmore 
cattle  became  known  to  the  plaintiff  that  it  was 
not  practicable  for  him  to  separate  his  original 
herd  from  the  diseased  cattle,  and  that  b;  such 
commingling  liis  herd  were  exposed  to  disease 
and  thereby  reduced  in  market  value,  the  loss 
and  damage  to  the  plaintiff's  original  herd  is 
measured  by  the  difference  in  value  of  the  cows 
immediately  prior  to  the  commingling  and  their 
value  after  becoming  exposed  to  disease  by  such 
commingling." 


«s>ror  othar  cases  see  stma  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Arte.)  MESA  CTTT 

(ItO 

And  It  refused  defendant's  request  for  an 
Instruction  withdrawing  from  the  jury  the 
queatlcn  of  damages  caused  b;  a  possible  or 
probable  Infection  of  the  cattle  owned  by 
plaintiff  before  the  purchase  of  the  diseased 
cattle.  This  raises  squarely  the  question  of 
wBether  damages  may  be  recovered  for  a 
mere  exposure  to  disease,  where  there  is  no 
evidence  of  actual  Infection. 

So  far  as  I  can  discover,  while  there  are 
many  cases  reported  where  the  question  of 
breach  of  warranty  of  the  soundness  of  live 
stock  has  been  litigated,  and  the  elements  and 
measure  of  damages  discussed,  there  is  no 
case  in  the  United  States  even  suggesting 
that  mere  exposure  to  infection,  without 
showing  that  the  disease  was  communicated 
to  live  stock  not  embraced  in  the  sale,  gives 
a  right  of  recovery  for  loss  in  value  of  the 
animals  exposed.  Damages  are,  of  course, 
allowed  for  the  original  diseased  stock  (Fin- 
ney V.  Andms,  41  Vt  631;  Bradley  v.  Kea,  14 
Allen  [Blass.]  20;  Cary  v.  Oruman,  4  HilL 
[N.  T.i  625,  40  Am.  Dec.  299;  Stevens  v. 
Bradley,  89  Iowa,  174,  56  N.  W.  429),  for 
animals  to  which  the  disease  is  communicated 
(Joy  V.  BItzer,  77  Iowa,  73,  41  N.  W.  675,  S 
1*  R.  A.  187;  l'a<*ard  v.  Slack,  32  Vt  10; 
Marsh  v.  Webber,  16  Minn.  418  [Gil.  876]; 
MlteheU  v.  Pinckney,  127  Iowa,  696,  104  N. 
W.  287),  for  expenses  of  treatment  and  quar- 
antine of  exposed  stock  (Larson  v.  Calder, 
16  N.  D.  248,  118  N.  W.  104;  Murphy  T. 
MCGraw,  74  Mich.  818,  41  N.  W.  919). 

But  In  each  case  where  damages  were  al- 
lowed for  anything  but  the  animals  sold  and 
those  to  whi(^  the  disease  was  actually  com- 
municated, there  was  an  allegation  and  proof 
of  real,  and  not  merely  possible  or  specula- 
tive, damagea  In  this  case  it  appears  dear- 
ly that  plaintiff  was  engaged  in  the'  dairy 
business,  and  both  the  purchased  cattle  and 
his  own  were  to  be  used  for  that  purpose.  It 
ifl  also  unquestioned  that  the  exi>08ure  of 
dairy  cows  to  contagious  abortion  in  no  man- 
ner affects  their  actual  value  so  far  as  nse  is 
concerned.  The  only  conceivable  way  in 
which  plaintiff  could  be  injured,  so  far  as 
the  exposed  cows  are  to  be  considered,  is  that 
possibly,  if  he  desired  to  sell  them,  some 
buyer  might  not  care  to  take  them,  except  for 
beef  purposes.  Assuming,  without  admitting, 
that  if  plaintiff  had  attempted  to  make  a  sale 
of  the  exposed  cattle,  and  had  been  forced  to 
ptiTt  with  them  below  their  market  value,  he 
might  claim  damages,  yet  not  only  was  there 
no  evidence  on  this  point  submitted  to  the 
Jury,  but  anything  relating  to  sales  was  care- 
fnlly  excluded. 

Damages,  in  the  absence  of  some  special 
role  to  the  contrary,  are  supposed  to  be  com- 
pensatory, and  awarded  for  actual  loss,  and 
It  would  seem  to  be  unjust,  indeed.  In  this 
case  to  allow  plaintiff  to  recover  for  a  loss 
In  the  market  value  of  cattle  merely  exposed 
to  disease  when,  so  far  as  the  record  shows, 
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It  was  never  communicated,  the  cattle  were 

never  sold,  and  plaintiff  never  lost  a  cent,  In 

truth,  by  reason  of  the  exposure. 

[4]  If  error  was  committed  In  the  giving 
of  improper  and  refusal  of  proper  instruc- 
tions on  this  point,  it  necessarily  follows  that 
It  was  prejudicial,  tinder  the  case  as  sub- 
mitted to  the  jury,  they  were  told  that  loss 
and  damage  from  exposure  to  disease  was  a 
material  element  to  be  considered  by  them, 
and  on  a  general  verdict  it  is  only  reasonable 
to  suppose  they  did  give  It  weight 

The  other  assignments  of  error  deal  with 
questions  of  evidence,  and  need  not  be  dis- 
cussed. It  is  presumed  that,  in  view  of  the 
opinions  expressed  herein,  If  any  error  was 
so  committed,  it  will  be  avoided  in  a  subse- 
quent trlaL 

This  case  should  be  reverb  and  remanded 
to  the  superior  court  of  Maricopa  county  for 
a  new  trial. 

CUNNINGHAM,  a  J,  and  ROSS,  X, 
concur. 

BAKBR,  3.,  being  disqnallfled  and  announc- 
ing his  disqualiflcation  in  open  court,  the  re- 
maining Judges,  under  section  3  of  article  6 
of  the  Conatitntlon,  called  in  Hon.  ALFRBD 
C.  IXKJKWOOD,  Judge  of  the  Superior  Court 
of  the  state  of  Arizona,  in  and  for  the  county 
of  Cochise,  to  Bit  with  them  in  the  hearing 
of  this  case. 


MESA  CITY  V.  LE8UEUR  et  al.    (No.  1769.) 

(Supreme  Court  of  Arizona.    June  18,  1920.) 

1.  Negligence  «=»6I( I)— "Proximate  cause"  of 
injary  deflnetf. 

Where  several  proximate  causes  contribute 
to  an  accident  and  each  is  an  efficient  canse 
without  tlie  operation  of  which  the  accident 
would  not  have  happened,  it  may  be  attributed 
to  an  or  any  of  the  causes,  hot  it  cannot  be 
attributed  to  a  cause  unless,  witbont  its  opera- 
tion, the  accident  would  not  have  happened. 

[Ed.  Note.— Fon  other  definitions,  see  Words 
and  Phrases,  Xlrst  and  Second  Series,  Proxi- 
mate Cause.] 

2.  Municipal  oorporatlons  «=>840— City  liable 
for  negligonoe  oonouning  with  aot  of  animal. 

If  a  city  was  negligent  in  constructiiig  a 
sewer  system,  in  not  tamping  down  the  dirt 
and  thus  leaving  a  depression,  resulting  in  the 
flooding  of  a  basement,  it  was  not  relieved  from 
liability  for  the  flooding  merely  because  the 
water  came  from  a  break  in  the  banks  of  an 
irrigating  ditch,  caused  by  a  gopher  or  some 
other  burrowing  animal. 

3.  Municipal  oorporatiens  i3=3>840— Negllgenoe 
^=>6l(l)  —  Defect  in  sewer  not  renote 
cause  of  Injury,  though  flood  precipitated  by 
burrowing  gophers. 

Whether  a  cause  which  contributes  to  an 
accident  is  proximate  is  not  determined  with 
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reference  to  the  order  in  Tvhich  several  con- 
tribntinir  elements  succeed  one  another,  bnt 
with  reference  to  the  efficiency  of  these  ele- 
ments, and  negligence  of  a  dty  in  leaving  a  de- 
pression while  constructing  sewer  was  not  ren- 
dered remote  by  reason  of  the  fact  that  a  sub- 
sequent act  of  a  gopher,  or  other  burrowing 
animal,  caused  a  break  in  the  bank  of  an  ir- 
rigation ditch  which  resulted  in  the  flooding 
of  plaintiff's  basement;  the  water  following 
the  depression  negligently  left  by  the  city. 

4.  Negligence  «s>S»— Proximate  cause  of  in- 
Jury  defined  as  to  antioipatlon  of  damages. 

It  is  not  necessary  to  defendant's  liability 
that  the  conseqiience  of  his  negligence  should 
have  been  foreseen,  it  being  sufficient  if  the 
damages  are  the  natural,  though  not  the  nec- 
essary or  inevitable  result  of  the  wrong;  the 
test  being  whether  ordinary  prudence  would 
have  suggested  tp  the  person  sought  to  be 
charged  that  his  act  or  omission  would  proba- 
bly result  in  damages  to  some  one. 

5.  Negllgenoe  €=>I2I  (5)— Plaintiff  must  show 
proximate  oause  of  Injury. 

In  an  action  for  negligence,  it  is  incumbent 
upon  the  plaintiff,  not  only  to  prove  negligence 
on  the  part  of  defendant,  but  also  to  show 
that  such  negligence  was  a  proximate  cause  of 
the  damages. 

6.  Negligence  e=9l  36(25) —  Proximate  oause 
question  of  faot. 

What  is  the  proximate  cause  of  an  injury 
is  usually  a  question  of  fact. 

7.  Appeal  and  error  «s»l064(l)  — Erroneous 
Instruction  not  reversible  error  unless  prej- 
udicial. 

Mere  error  in  an  instruction  may  not  be 
sufficient  to  warrant  the  interference  of  the 
Supreme  Court,  for  an  error  for  which  a  re- 
versal is  to  be  directed  must  be  one  which  op- 
erates prejudicially  to  the  appellant. 

8.  Damages  ®s3ll3— Measure  for  Injurioa  to 
personal  property  difference  In  value  lmmedi> 
ately  before  and  after. 

The  measure  of  damages  for  injuries  to 
personal  property  less  than  its  destruction  is 
the  difference  in  the  value  of  the  property  im- 
mediately before  and  immediatiely  after  the 
injuries,  and  not  the  cost  of  restoring  them, 
the  resulting  loss  of  trade,  etc, 

9.  Appeal  and  error  €=» 1 068 (4)  —  Erroneous 
instruction  as  to  measure  of  damages  harm- 
less. 

An  erroneous  instruction  as  to  measure  of 
damages  was  harmless  to  defendant,  where  the 
uncontradicted  evidence  showed  that  the  dam- 
age exceeded  the  verdict 

Cunningham,  O.  J.,  dissenting. 

Appeal    from    Superior    Court,    Ifaricopa 
County;   F.  H.  Lymau,  Judge. 

Action  by  J.  W.  Leeueur  and  G.  O.  Splls- 
bury,  copartners,  doing  business  under  the 
.  firm  name  and  style  of  the  Lesueur-Spilsbury 
Company,  against  Mesa  City.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 


This  was  an  action  by  the  appellees  to  re- 
cover damages  from  the  appellant  for  the  neg- 
ligent flooding  of  a  cellar  warehouse,  whereby 
the  goods  and '  merchandise  of  the  appellees, 
stored  In  the  cellar,  were  damaged  and  de- 
stroyed. The  principal  undisputed  facts  of 
the  case  are  correctly  stated  In  the  brief  of 
counsel  for  appellees,  as  follows: 

"The  city  of  Mesa  in  191<(  undertook  to  con- 
struct a  city  sewer  system  within  the  dty. 
To  this  end  the  city  entered  into  a  contract 
with  a  contracting  firm  to  construct  the  sewer 
system  accordiug  to  plans  and  specifications 
therefor  prepared  by  an  engineer  employed  by 
the  city  for  that  purpose. 

"The  contract  under  which  this  sewer  system 
was  constructed  provided  that  all  the  work  of 
the  contractors  should  be  done  'under  the  di- 
rection and  to  the  satisfaction  of  the  engineer 
of  the  said  town.'    And  it  was  done. 

"Tile  contract  further  provided  that  the  con- 
tractor should  mak«  such  connections  with  the 
sewer  as  the  property  owners  along  the  line 
should  desire,  and  extend  such  connections  to 
the  property  owners'  property  line. 

"One  of  the  main  lines  of  the  sewer  system 
installed  by  the  city  under  the  contract  was  laid 
down  the  center  of  McDonald  street  in  said 
city,  and  was  laid  at  a  depth  of  8  or  10  feet 
McDonald  street  runs  north  and  south  at  right 
angles  with  Main  street,  the  principal  business 
street  in.  Mesa.  The  First  National  Bank  of 
Mesa  owned  and  occupied  its  lot  on  the  cor- 
ner of  Main  and  McDonald  streets,  facing 
north  on  Main  street  84  feet,  and  east  on  Mc- 
Donald street  77  feet  The  plaintiff  company 
was  engaged  in  a  general  merchandise  business 
in  Mesa.  Their  store  fronted  on  Main  street 
imn^ediately  west  of  the  bapk.  The  company 
also  owned  and  occupied  in  connection  with 
their  store  a  warehouse  situated  immediately 
south  of  the  bank  building  and  fronting  east 
on  McDonald  street.  Along  the  east  property 
line  of  McDonald  street  there  was  reserved 
'and  used  as  a  sidewalk  a  strip  10  or  12  feet 
in  width,  and  for  many  yearn  prior  to  the 
building  of  the  dty  sewer  an  irrigating  ditch 
had  been  constructed  and  used  by  the  dty  for 
carrying  irrigating  water  to  the  dty  lota, 
which  ditch  ran  along  the  enter  edge  of  the 
space  reserved  for  sidewalk. 

"At  the  time  the  sewer  system  was  built 
and  the  connections  above  mentioned  were 
made,  the  bank  had  constructed  a  cement  side- 
walk along  the  east  line  of  its  property  on  Mc- 
Donald street,  which  cement  sidewalk  covered 
the  entire  sidewalk  reservation  from  ita  build- 
ing to  the  irrigating  ditch  above  mentioned— 
width  of  10  or  12  feet— and  had  also  replaced 
the  irrigating  ditch  above  mentioned,  with  a 
cement  gutter  the  length  of  its  sidewalk. 

"Thereafter  the  irrigating  water  flowed  in 
said  gutter  to  the  end  of  the  sidewalk,  and 
then  dropped  into  the  earth  irrigating  ditch 
above  meutiooed.  Running  south  from  the 
south  end  of  the  bank  sidewalk  and  through 
the  center  of  the  reserved  sidewalk  space  above 
mentioned  was  a  narrow  sidewalk  about  3  feet 
in  width,  leaving  a  space  of  3  or  4  feet  in 
width  between  the  sidewalk  and  the  buildings 
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on  one  side  and  the  irrigating  ditch  on  the  oth- 
er onpaved. 

"The  sewer  contractor  in  performance  of  hia 
contract  with  the  city  was  required  to  make  a 
sewer  connection  with  the  bank  building  at  a 
point  about  6  or'  8  feet  north  of  the  south  end 
of  the  wide  cement  sidewalk  above  mentioned. 
In  order  to  avoid  the  inconvenience  of  having 
to  tnnnel  and  excavate  a  trench  under  the 
whole  width  of  the  wU»  sidewalk,  in  which -to 
lay  tide  sewer  connection,  the  contractor  dug 
the  trench  along  or  near  to  the  south  end  of 
the  wide  sidewalk,  to  the  basement  wall  of 
the  plaintiff's  warehouse,  thus  cutting  through 
the  earth  irrigating  ditch  above  mentioned,  and 
then  scooped  the  earth  out  from  under  the 
wide  cement  sidewalk  and  threw  it  up  on  each 
aide  of  the  narrow  sidewalk.  After  laying  the 
connecting  pipe  to  the  property  line  of  the 
bank  building,  the  contractor  threw  back  the 
earth  into  the  excavation  thus  made,  and,  in- 
stead of  tamping  it  firmly  and  compactly,  as  his 
contract  required,  attempted  to  settle  it  by  let- 
ting water  into  it.  After  thus  settling  the  earth- 
filled  trench,  this  earth  fill  settled,  and  left  a  de- 
pression where  the  excavation  had  been,  and  in 
which  the  sewer  connection  was  laid.  About  one 
year  thereafter  the  earth  irrigating  ditch  above 
referred  to  broke  at  the  point  where  it  had  been 
intersected  and  cut  by  the  contractor  in  laying 
this  sewer  connection,  and  the  water  from  this 
irrigating  ditch  followed  the  depression  along 
the  line  of  the  insufficiently  and  improperly 
filled  excavation  made  by  the  contr4ctor  in 
laying  the  bank  sewer  connection,  and  ran 
through  the  basement  wall  of  the  plaintiflfs 
warehouse,  filling  it  to  a  depth  of  6  to  8  feet 
with  water,  and  damaged  the  goods  and  mer- 
chandise of  the  appellees." 

The  appellees  in  their  complaint  claimed 
$5,000  damages,  and  the  Jury  returned  a  ver- 
dict In  their  fiivor  in  the  anm  of  $2,500. 

G.  W.  Sllverthom,  of  Mesa,  and  F.  H.  Swen- 
eon,  of  Pboeniz,  for  appellant. 

Klbbey,  Bennett  &  Jenckes,  of  Phoenix,  for 
appellees. 

BAKBR,  J.  (after  stating  the  facta  aa 
above).  Ttie  only  reasonable  construction  of 
the  verdict  in  this  case  Is  that  the  negligence 
of  the  appellant  in  excavating  the  trench  from 
the  main  line  of  the  sewer  laid  down  in  the 
middle  of  McDonald  street  to  the  basement 
wall  of  the  appellees'  warehouse  and  insuffi- 
ciently tamping  down  the  loose  earth  returned 
to  the  trench,  was  the  proximate  cause  of  the 
damages  to  the  appellees'  goods  and  merchan- 
dise. This  la  the  negligence  or  fault  charged 
in  the  complaint.  It  is  maintained  by  the 
app^eea  that  the  uncontradicted  evidence 
shows  that  when  the  irrigating  ditch  broke  at 
the  point  of  its  intersection  with  the  trench 
the  water  escaping  from  the  Irrigating  ditch 
flowed  down  the  depression  in  the  trench, 
caused  by  the  insufflcleut  tamping,  to  the 
basemoit  wall  of  the  warehouse,  and  thence 
made  its  way  into  the  cellar,  and  did  the  dam- 
ages complained  of.  The  appellant  does  not 
serlondy  oontend  that  It  was  not  negligent  in 
tlM  work  of  excavating  the  trench  and  insuffi- 
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denUy  tamping  down  the  loose  earth  thrown 
back  into  the  trendi,  but  seeks  to  avoid  lia- 
bility for  the  damages  suffered  on  the  theory 
that  Its  negligence  was  not  the  proximate 
cause  of  the  damages  complained  of,  for  the 
reason  that  the  water  was  let  out  of  the  irri- 
gating ditch  into  the  negligently  filled  trench 
by  a  gopher,  or  other  burrowing  animal,  in 
the  banks  of  the  irrigating  ditch,  and  that 
such  work  of  the  gopher,  or  other  burrowing 
animal  was  an  intervening  cause  without 
which  the  damages  complained  of  would  not 
have  happened,  and  that  therefore  the  appel- 
lant is  not  liable. 

The  correctness  of  the  appellant's  assump- 
tion that  the  break  In  the  banks  of  the  irri- 
gating ditch  was  caused  by  a  gopher  or  some 
other  burrowing  animal  might  well  be  ques- 
tioned. There  is  much  evidence  In  the  record, 
pro  and  coa,  upon  the  point;  but,  since  there 
was  no  special  finding  of  the  Jury  'upon  the 
question.  It  is  impossible  to  say  what  the  Jury 
believed  was  the  cause  of  the  break.  But  we 
do  not  understand  that  if  it  was  true  that  a 
gopher  or  other  burrowing  animal  caus- 
ed the  break,  such  fact  would  make  any 
difference  in  the  liability  of  the  appellant. 

[1  ]  It  Is  a  principle  .of  law,  well  established 
by  the  authorities,  that  where  several  proxi- 
mate causes  contribute  to  an  accident,  and 
each  is  an  efficient  cause  without  the  opera- 
tion of  which  the  accident  would  not  have 
happened,  it  may  be  attributed  to  all  or  any 
of  the  causes,  but  it  cannot  be  attributed  to  a 
cause  unless  without  its  operation  the  acci- 
dent would  not  have  happened.  Iliese. rules 
have  full  support  in  the  text-books,  as  well  as 
in  our  cases.  20  Cyc.  497;  1  Shear.  &  R. 
Neg.  par.  10,  note  2,  and  cases  cited;  16  Am. 
&  Eng.  Enc.  of  Law,  440-442;  Crandall  v. 
Cons.  Tel.,  etc.,  Co.,  14  Ariz.  322,  127  Pac. 
994 ;  Phcenix  Ry.  Co.  t.  Beals,  20  Ariz.  386, 
181  Pac.  379. 

Mr.  Bishop  in  his  work  on  Noncontract  Law 
(paragraph  39)  thus  stages  the  proposition: 

"When  the  injury  proceeds  from  two  causes 
operating  together,  the  party  putting  in  mo- 
tion one  of  them  is  liable  the  same  as  though 
it  was  the  sole  cause.  This  is  one  form  of 
a  universal  principle  in  the  law  that  he  who 
contributes  to  a  wrong,  either  dvil  or  crim- 
inal, is  answerable  as  doer.  And  it  is  imma- 
terial to  this  prcrposition  whether  that  to 
which  he  contribntes  is  the  volition  of  a  re- 
sponsible person,  or  of  an  irresponsible  one,  or 
whether  it  is  a  mere  inanimate  force,  or  a 
force  in  nature,  or  a  disease." 

[21  This  rule.  Imposing  liability  on  a  de- 
fendant, applies  where  the  concurring  cause 
may  be  the  act  of  an  animal  for  which  the  de- 
fendant is  not  responsible.  If  the  injury  would 
not  have  resulted  but  for  his  negligence.  Thus 
Mr.  Sutherland  in  his  comprehensive  work  on 
Damages,  vol.  1  (9th  Ed.)  at  par.  37,  says: 

"There  may  be  intervening  operations  of  na- 
ture, acts  produced  by  the  volition  of  animals 
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or  of  haman  b«inga,  innocent  acts  of  the  in- 
jured party,  or  of  third  persons,  and  even 
tortioas  acts  of  the  latter,  and  the  diain  of 
cause  and  effect  not  be  necessarily  broken  or 
the  result  rendered  remote.  The  test  is  not  to 
be  found  ia  any  arbitrary  number  of  interren- 
in$  erents  or  agents,  but  in  the  character  and 
in  the  natural  and  probable  connection  between 
the  wrong  done  and  the  injury." 

See,  also,  29  Cyc.  499;  McDonald  ▼.  Snel- 
llng,  14  Allen  (Mass.)  290,  92  Am.  Dec.  768. 

Applying  the  foregoing  principles,  it  is  plain 
to  be  seen  that  the  utmost  the  appellant  can 
claim  Is  that  the  action  of  the  gopher  c<xi- 
curred  with  the  appellant's  negligence  in  pro- 
dndng  the  damages.  This  Is  the  sum  total 
of  the  whole  argument,  and  under  the  an- 
thoritles  cited  that  fact  does  not  relieve  the 
appellant  from  liability. 

Under  the  evidence,  the  jury  was  fully  jus- 
tified In  .finding  that,  had  the  trench  been 
properly  constructed,  and  the  loose  earth  prop- 
erly tamped  down,  the  damages  would  not 
have  occurred,  even  though  a  gopher  had  per- 
forated the  banks  of  the  irrigating  ditch  and 
let  the  water  out.  In  such  case,  there  would 
have  been  no  depressicm  or  conduit  through 
or  over  which  the  water  might  run  to  the 
basement  wall  of  the  appellees'  warehouse. 

[3]  It  is  Insisted,  however,  that  the  causes 
were  not  concurrait  because  they  did  not 
happen  at  the  same  time,  and  it  is  reasoned 
that  the  action  of  the  gopher,  being  nearest  In 
point  of  time  to  the  damages,  was  the  proxi- 
mate, and  the  appellant's  negligence  the  re- 
mote, cause  of  the  damages.  But  the  law 
upon  this  point  is  clear.  Whether  a  cause 
which  contributes  to  an  accident  is  proximate 
or  not  Is  not  determined  with  reference  to  the 
order  In  which  the  several  contributing  ele- 
ments succeed  one  another,  but  with  reference 
to  the  efficiency  of  these  elemoits.  29  Gya 
491 ;  16  Am.  &  Eng.  Ena  of  Law,  436,  444; 
Lawson,  Rights,  Rem.  &  Pr.  p.  1743,  {  1029. 
The  jury,  under  the  evidence,  might  well 
have  concluded  that  the  negligently  construct- 
ed trench  was  the  efficient  cause  of  the  dam- 
ages, although  it  was  first  in  point  of  time  in 
the  succession  of  events. 

[4]  The  appellant  argues  that  it  had  no  rea- 
son to  anticipate  that  damages  to  the  ap- 
pellees' goods  and  merchandise  might  result 
as  a  consequence  of  its  negligence.  While 
there  are  some  loose  expressions  In  the  books 
to  the  effect  that  one  Is  not  liable  for  negli- 
gence unless  the  results  of  bia  acts  might 
reasonably  have  been  foreseen  by  him,  the 
true  doctrine,  as  we  understand  it,  is  that  it 
is  not  necessary  to  a  defendant's  liability  that 
the  consequence  of  his  negligence  should  have 
been  foreseen.  It  is  sufficient  if  the  damages 
are  the  natural,  though  not  the  necessary  or 
inevitable,  result  of  the  wrong;  such  damages 
as  are  likely,  under  ordinary  circumstances, 
to  ensue  from  the  act  or  omission  in  question. 
The  test,  after  all.  Is,  Would  ordinary  pru- 
deaoe  have  suggested  to  the  perscm  sought  to 


be  charged  with  negligence  that  his  act,  or 
omission,  would  probably  result  in  damages  to 
some  one?  The  particular  result  need  not  be 
such  as  that  it  should  have  been  foreseen.  29 
Cyc  493-495. 

[I,  (]  Of  course,  it  was  incumbent  ni>on  fbe 
appellees,  not  only  to  prove  negligence  on  the 
part  of  the  appellant,  but  also  to  show  that 
such  negligence  was  the  proximate  cause  of 
the  damages.  What  is  the  proximate  cause, 
that  is,  the  immediate  and  operating  cause  of 
an  injury,  is  often  a  vexations  question.  It 
is,  however,  usually  a  question  of  fact  Mr. 
Justice  Strong,  in  Milwaukee,  etc.,  Ry.  Co.  ▼. 
Kellogg,  94  D.  8.  469,  24  L.  Ed.  256.  stated 
the  rule  to  be  followed  in  the  solution  of  the 
question  as  follows: 

"The  true  rule  is  that  what  is  the  proximate 
cause  of  an  injury  ia  ordinarily  a  qneation  for 
the  jury.  It  is  not  a  question  of  acienee  or  of 
legal  knowledge.  It  is  to  be  determined  as  a 
fact,  in  view  of  the  drcnmstances  of  fact 
attending  it." 

We  think  there  was  sufBdent  testimony  to 
take  the  case  to  the  jury  on  this  proposition. 
The  Instructions  given  by  the  trial  court  on 
the  subject  were  correct,  and  vrlth  the  finding 
of  the  jury  thereunder  we  are  not  disposed 
to  interfere. 

[7-9]  The  appellant  takes  exception  to  the 
following  instruction  given  by  the  trial  court 
to  the  jury  with  reference  to  the  method 
proper  to  be  adopted  by  the  jury  In  arriving 
at  the  amount  of  damages  sxistained  by  the 
appellees,  viz.: 

"If  you  believe  from  the  evidence  that  the 
dty  in  the  construction  of  said  sewer  connec- 
tion had  been  negligent  in  any  particular  in 
doing  said  work,  and  that  by  reason  of  such 
negligence  water  was  discharged  into  plain- 
tiff's basement  storage  room  and  thereby  dam- 
aged or  destroyed  plaintiff's  goods  therein  kept, 
then  plaintiff  is  entitled  to  damages.  His  dam- 
age would  be  the  depreciation  in  the-valne  of 
the  goods  submerged,  the  cost  of  restoring  them 
to  a  condition  for  sale,  the  actual  difference 
between  the  value  of  the  goods  in  their  con- 
dition and  the  prices  for  which  they  were 
sold,  if  they  were  sold,  and  the  resultant  loss 
of  trade  resulting  therefrom,  and  in  the  dif- 
ference in  cost  of  replenishing  said  stock  of 
goods  if  you  find  there  was  such  an  increased 
cost  in  obtaining  new  goods  to  replace  the 
old."      • 

Without  pausing  to  point  out  the  partica- 
lara,  we  are  fully  convinced  that  the  instrufr' 
tlon  on  the  measure  of  damages  is  erroneous. 
But  mere  error  in  an-  in.struction  may  not  be 
Buffldent  to  warrant  the  Interference  ol  tbla 
court.  The  error  for  which  a  reversal  Is  to 
be  directed  nnist  be  one  which  operates  prej- 
udicially to  the  appellant  4  Corpus  JurlB, 
908.  The  measure  of  damages  for  Injuries  to 
personal  property  less  than  its  destruction  la 
the  difference  in  the  value  of  the  property 
immediately  before  and  immediately  after  the 
injuries.    2  Sedgwick  on  Damagea,  par.  436. 
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The  uncontradicted  evidence  In  this  case 
shows  tbat  the  value  of  the  goods  damaged 
was  $5,312,  before  the  cellar  was  flooded  (giv- 
ing the  appellees  by  far  the  worst  of  the  cal- 
culation), and  that  these  goods  were  damaged 
to  the  extent  of  two-thirds  of  their  value  by 
the  water.  The  difference,  therefore,  between 
the  value  of  the  goods  before  the  damage  and 
immediately  thereafter  wais  $3,600,  and  the 
verdict  was  for  $2,500.  It  is  quite  deer  that 
the  ,appellant  was  not  prejudiced  by  the  er- 
roneous Instruction.  ' 

We  have  discussed  all  the  questions  pre^ 
sented  by  the  record  which  appear  of  impor- 
tance. We  And  no  reversible  error  in  the 
record,  and,  believing  that  the  case  was  justly 
decided  in  the  lower  court  on  Its  merits,  we 
affirm  the  Judgment. 

ROSS,  J.,  concurs. 

CUNNINGHAM,  C.  J.  (dissenting.  I  dl»- 
sent  from  the  order  affirming  the  Judgment. 
I  am  convinced  that  the  erroneous  instruction 
on  the  measure  of  damages  recoverable  Is 
calculated  to  deprive  the  defendant  city  of 
a  fair  trial.  For  that  reason,  a  new  trial 
should  be  granted ;  the  error  being  manifest. 
We  are  not  able  to  say  definitely  that  no  in- 
Jury  resulted  from  a  glaring  error. 


8LATTERY  v.  GROSS  at  al. 

(Supreme  Court  of  Oregon.    June  22,  1920.) 

Department  2. 

Appeal  from  Circuit  Court,  Lane  County; 
G.  P.  Skipworth,  Judge. 

On  rehearing.   Original  opinion  modified. 
For  former  opinion,  see  187  Pac.  300. 

H.  B.  Slattery,  of  Hugene,  for  appellant. 

A.  C.  Shaw,  of  Portland,  for  cross-appel- 
lants. 

E.  R.  Bryson  and  O.  H.  Foster,  of  Eugene 
(Smith  &  Bryson  and  L.  Bilyeu,  all  of  Eugene, 
on  the  brief),  for  respondents. 

BENNETT,  J.  In  this  case  there  is  a  peti- 
tion for  rehearing  on  behalf  of  plaintiff,  and 
another  In  behaU  of  defendants  Gross  and 
McCallum. 

The  plaintiff  claims  that  she  Is  still  not 
fully  protected  by  the  decree  outlined  in  the 
original  opinion,  and  the  defendants  Gross 
and  McCallum  ask  that  the  decree  shall  pro- 
vide that  execution  issue  in  favor  of  the  de- 
fendants Nancy  3.  Shelley  and  J.  M.  Shelley 
against  the  plaintiff,  as  well  as  McCallum 
and  Gross,  and  also  that  it  adjudicate  the 
rights  of  these  latter  defendants  among  them- 
selves. It  is  claimed  that  the  defendant  Mc- 
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Callum  has  paid  $180  more  than  Gross,  and 
that  this  shonld.be  taken  account  of,  and  that 
the  decree  should  also  provide  for  a  Judgment 
over,  In  case  one  of  these  defendants  shall 
prove  insolvent,  or  one  shall  be  compelled  to 
pay  more  than  his  share. 

Of  course  the  plaintiff  is  entitled  to  rec- 
ompense for  any.  loss  she  may  suffer  by  reason 
of  the  default  of  the  defoidants,  and  the  de- 
cree in  t^  case  should  provide  for  a  Judgment 
in  her  favor  against  each  of  the  defendants, 
for  one-sixth  of  the  market  value  of  the  prop- 
erty in  question,  in  case  it  Is  sold  on  foreclo- 
sure, as  in  the  decree  provided,  14ss  any  sums 
which  may  have  been  otherwise  realized  by 
plaintiff  on  such  one-sixth  Interest.  She 
would  not  be  entitled  to  recover  the  excess 
pali  by  her,  as  th&t  might  be  much  more  than 
the  real  value  of  the  prapetty.  The  decree 
will  provide  that  the  circuit  court  shall  retain 
Jurisdiction  of  the  cause,  to  find  the  value  of 
the  property  and  the  amount  of  plaintifTs 
claim  remaining  unsatisfied,  if  any,  at  the 
end  of  a  foreclosure  proceeding,  and  to  enter 
general  Judgments  in  favor  of  the  plaintiff 
therefor  in  accordance  with  foregoing. 

We  think  the  pleadings  and  the  record  of 
the  appeal  are  not  in  such  shape  tbat  we  can 
give  the  Shelley  defendants  a  personal  de- 
cree against  the  plaintiff,  or  against  the  Mat- 
lock estate^  and  in  that  regard  the  decree  of 
the  court  below  must  stand.  Neither  do  we 
think  there  are  any  issues  made  by  the  plead- 
ings upon  which  we  coul^  try  out  the  rights 
of  Gross  and  McCallum,  as  between  them- 
selves. They  make  no  separate  appearance 
but  Join  in  one  answer.  There  is  no  allega- 
tion that  one  has  paid  more  than  the  other, 
and  no  allegation  that  either  is  insolvent,  and 
no  prayer  for  relief  as  betVeen  each  other. 
The  decree,  however,  should  be  without  prej- 
udice to  the  rights  of  either,  as  against  the 
other,  which  may  grow  out  of  the  transac- 
tion. 

We  think,  however,  that  the  previotis  opin- 
ion should  be  modified  as  to  the  distribution 
of  any  amount  received  from  a  foreclosure  (if 
there  shall  be  any)  after  satisfying  the  claim 
of  Mr.  and  Mrs.  Shelley,  and  the  claim  of  the 
plaintiff,  so  that  such  surplus  shall  be  divid- 
ed between  the  defendants  Gross  and  McCal- 
lum in  proportion  to  the  amounts  which  shall 
have  be&a  previously  collected  from  each, 
rather  than  by  equal  division,  as  indicated  in 
the  original  opinion,  and  that  the  court  be- 
low shall  retain  Jurisdiction  to  fix  such 
amounts,  if  that  shall  be  necessary.  In  all 
other  respects  the  original  opinion  Is  adher- 
ed to. 

The  petitions  for  rehearing  are  denied. 

McBRIDE,  0.  J.,  and  BEAN  and  JOHNS, 
JJn  concur. 
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BROWN  V.  MoCLOUD. 

(Supreme  Court  of  Oregon.    June  15,  1920.) 

1.  Animals  «s>IOO(4)— Oamages  by  trespaM- 
Ing  aheep  suflloiently  proven. 

Eridenoe  held  sufficient  to  support  a  findinjr 
that  land  depastured  by  sheep  was  damaged  to 
the  extent  of  $260. 

2.  Damages  9=96— Certainty  not  essential  to 
recovery. 

Where  defendant's  sheep,  and  those  of 
other  parties,  trespass  upon  plaintiffs  land,  and 
damage  it  by  eating  the  grass  and  bedding  upon 
it,  the  approved  practice  is  to  leave  the  ques- 
tion as  to  the  amount  of  the  damage  done  by 
defendant's  sheep  to  the  good  sense  of  the  jury 
as  reasonable  men  to  form  from  the  evidence 
the  best  estimate  that  can  be  made  under  the 
drcnmstances. 

3.  Damages  «=36— Need  not  be  exactly  cal- 
calated. 

It  is  not  a  sufficient  reason  for  disallow- 
ing damages  claimed  that  they  cannot  be  ex- 
actly calculated,  it  being  sufficient  that  from 
approximate  estimates  of  witnesses  a  satis- 
factory conduaion  can  be  reached. 

4.  Animals  «=s>92— Trespass  to  herd  sheep  up- 
on unfenced  land. 

That  lands  were  unfenced  and  stock  could 
roam  thereon  at  will  did  not  authorize  defend- 
ant to  herd  or  drive  his  sheep  upon  the  land, 
nor  to  permit  them  to  gxase  thereon. 

5.  Trial  €=>>9l(ll)— Charge  on  damages  not 
erroneous  as  suggesting  that  exemplary  dam- 
ages might  have  been  allowed  If  prayed  for. 

An  instruction,  "there  is  only  one  Idnd  of 
damages  which  you  may  find  in  this  case,  that 
is  compensatory  damages;  no  exemplary  dam- 
ages are  asked,  and  therefore  you  may  only 
allow  compensatory  damages,  if  any  at  all" — 
was  not  erroneous  as  implying  that,  if  ex- 
emplary damages  had  been  asked  by  plaintiff, 
it  would  have  been  the  duty  of  the  jury  to  al- 
low them. 

6.  Costs  <&=>I84(I)— Double  mileage  and  per 
diem  fees  to  witness  allowed  without  show- 
ing actual  payment. 

Court  did  not  err  in  allowing  double  mileage 
and  per  diem  fees  to  a  witness  for  plaintiff  un- 
der L.  O.  L.  I  818,  although  there  was  no 
showing  that  the  witness  was  actually  paid 
double  fees. 

7.  Witnesses  ®S3I4,  24— Witness  may,  but  Is 
not  required  to,  demand  double  fees  la  ad- 
vaaoe. 

A  witness  entitled  to  double  fees  under  Li. 
O.  L.  {  818,  may  demand  his  fees  in  advance, 
but,  in  order  to  collect  the  same,  he  is  not  re- 
quired to  do  so. 

AM>eal  from  Circuit  Court,  Harney  Coun- 
ty ;   Dalton  Biggs,  Judge. 

Action  by  R.  H.  Brown  against  Donald  Mc- 
Cloud.  Judgment  for  plaintiff,  aud  defend- 
ant appeals.    AfSrmed. 


This  is  an  action  for  damages  on  accoont 
of  trespass  by  defendant's  sheep.  For  about 
80  years  plaintiff  has  been  engaged  In  the 
sheep  business  In  Harney  county,  Or.,  and  is 
the  owner  of  560  acres  of  unfenced  pasture 
land  situated  about  75  miles  south  of  Bums, 
Harney  county.  In  what  is  known  hs  the 
"Steen's  Mountain  Country."  llie  complaint 
is  in  the  usual  form.  The  answer  consists 
of  a  denial  of  the  averments  of  the  complaint, 
except  as  to  the  ownership  of  the  land. 

The  testimony  indicated  that  In  1917  there 
was  growing  upon  the  plaintiff's  lands  a 
good  crop  of  natural  wild  grasses,  which  the 
plaintiff  was  reserving  for  use  as  fall  range 
for  his  sheep.  The  defendant  Is  likewise  en- 
gaged In  the  sheep  business,  and  during  the 
summer  of  1917  was  running  a  band  of  ap- 
proximately 2,900  sheep.  He  leased  40  acres 
of  land  near  that  of  plaintiff,  and  ran  the 
sheep  on  the  public  range  In  the  vldnlty  of 
plaintiff's  land.  Between  Aa?nst  5th  and 
September  10th  of  that  year  defendant,  with- 
out the  consent  of  plaintiff,  grazed  his  band 
of  sheep  on  plaintiff's  lands,  resulting  in  the 
eating  off  of  the  grasses  growing  thereon  and 
denuding  the  pasture,  and  rendering  the 
same  worthless  for  that  year.  Plaintiff  was 
away  from  the  lands  during  the  time.  Upon 
returning  to  them  about  September,  and  as- 
certaining the  condition,  he  demanded  pay- 
ment of  defendant  and  Instituted  this  action 
for  $500  damages.  Upon  trial  of  the  case 
before  a  jury  a  verdict  for  plaintiff  was  ren- 
dered in  the  sum  of  $250.  From  the  conse- 
quent Judgment  defendant  appeals. 

W.  H.  Brooke  and  P.  J.  Gallagher,  both  of 
Ontario,  for  appellant. 
M.  A.  Biggs,  of  Ontario,  for  respondent 

BEAN,  J.  (after  stating  the  facte  as  above). 
[1]  It  is  contended  by  defendant  that  plain- 
tiff did  not  show  what,  if  any,  damage  was 
done  to  bis  land  by  defendant's  sheep.  This 
contention  is  not  supported  by  the  record. 
The  plaintiff,  testifying  in  bis  own  belialf, 
stated  in  regard  to  this  point  that  in  the  lat- 
ter part  of  September,  1917,  the  grass  was  all 
eaten  off  the  land ;  that  the  sheep  had  bed- 
ded there ;  and  that  he  placed  the  reasonable 
market  value  of  the  growing  grass  on  the 
land  for  that  year  at  ?500  or  ?600. 

John  Mason,  a  witness  for  plaintiff,  testi- 
fied that  he  tended  camp  for  one  B.  B.  Clark, 
a  sheepman  who  was  running  sheep  on  the 
range;  that  he  counted  the  defendant's 
sheep ;  tliat  in  going  back  and  forth  for  sup- 
plies between  September  15,  and  October  5, 
1017,  he  saw  defendant's  sheep  grazing  on 
plaintlfTs  land  four  different  times,  saw  the 
bedding  place  of  the  shoep  there  several 
times,  and  the  herder's  bed  on  the  land  twice. 
When  he  first  saw  the  defendant's  band  of 
sheep  on  the  land  the  grass  was  "pretty 
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good."  AUtx  tbe  8he«p  had  grazed  therton 
"th»  grass  was  all  gone." 

Claud  Smyth,  a  witness  for  plaintiff,  testi- 
fied. In  effect,  that  during  the  season  of  1917 
defendant  had  a  band  of  about  3,000  wethers 
ranging  in  the  neighborhood  of  plaintiff's 
lands;  that  in  the  latter  part  of  August  he 
saw  tbem  300  or  400  yards  from  plaintiff's 
land ;  that  there  were  fresh  .tracks  all  over 
the  lands ;  and  that  he'  did  not  see  nor  know 
of  any  other  sheep  in  that  neighborhood  at 
the  time.  He  also  testified  that  he  had 
known  the  land  in  question  all  his  life,  and 
placed  the  reasonable  market  value  of  the 
grass  growing  thereon  at  |1  per  acre;  that 
in  the  latter  part  of  August  or  the  first  part 
of  September  he  saw  the  lands,  and  "there 
was  no  grass  there."  Other  witnesses  testi- 
fied to  the  same  effect  in  regard  to  the  mar- 
ket value  of  the  grass  on  the  land  for  that 
season. 

It  was  the  defendant's  dalm  and  be  intro- 
duced testimony  tending  to  show  that  plain- 
tUTs  land  had  not  been  depastured  by  de- 
fendant's sheep.  The  testimony  on  behalf  of 
plaintiff  sustained  the  complaint.  It  was  as 
definite  as  to  the  amount  of  damages  as  it 
could  well  be  in  a  case  of  this  kind. 

[2]  It  was  in  evidence  that  other  stock 
trespassed  upon  plaintiff's  land  during  that 
season.  r>ef«idant  (X)mplains  that  the  court 
submitted  to  the  jury  the  question  of  how 
much  damage,  if  any,  plaintiff  was  entitled 
to  recover  from  defendant.  Where  the  in- 
Jury  occasioned  by  the  tortious  act  of  a  de- 
fendant is  indlstlngui.'^hable  from  that  aris- 
ing from  a  like  act  of  others,  the  approved 
practice  is  to  leave  it  to  the  good  sense  of  the 
Jary,  as  reasonable  men,  to  form  from  the 
evldoice  the  best  estimate  that  can  be  made 
under  the  circumstances.  Jenkins  v.  Peno.  R. 
Co.,  67  N.  J.  Law,  331,  61  Atl.  704,  57  I..  R.  A. 
309 ;  Ogdoi  V.  Lucas,  48  HI.  492. 

[3]  It  is  not  a  sufficient  reason  for  disal- 
lowing daningcs  claimed  that  they  cannot  be 
exactly  calculated.  It  is  sufficient  If.  from 
proximate  estimates  of  witnesses,  a  satisfac- 
tory conclusion  can  be  reached.  17  C.  J.  ( 
91,  p.  761.  There  was  no  error  In  the  trial 
court  thus  submitting  the  question  for  deter- 
mination. 

[4,  J]  Defendant  criticizes  instruction  No.  2, 
which  is  to  the  effect  that,  if  the  jury  found 
"that  the  defendant  entered  the  premises  of 
the  plaintiff,  that  would  constitute  a  tres- 
pass, uiiless.it  was  with  the  consent  of  the 
plalutiff."  It  is  claimed  that  the  land  was 
situated  where  sheep  were  "accustomed  to 
cross  at  will,"  and  that  the  charge  did  not 
cover  the  law.    At  one  time  this  was  a  much 
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mooted  question  in  the  range  country.  The 
lands  were  unfenced,  and  stotk  could  roam 
thereon  at  will;  but  this  fact  did  not  au- 
thorize the  defendant  to  berd  or  drive  his 
sheep  upon  the  plaintiff's  land  nor  permit 
them  to  graze  thereon.  This  has  been  the 
rule  in  this  state  since  the  rendition  of  the 
opinion  in  the  case  of  Frmcfa  v.  Cresswdl,  18 
Or.  418,  11  Pac.  6i,  17  Am.  Neg.  Gas.  217. 
This  case  was  cited  and  followed  In  the  cases 
of  Bileu  ▼.  Paisley,  18  Or.  97,  61,  21  Pac  934, 
4  L.  R.  A.  840;  Strickland  v.  Gelde,  81  Or. 
873,  49  Pac.  982;  and  Pac.  L.  Co.  v.  Murray, 
45  Or.  103,  107,  76  Pic.  1079.  As  we  read 
the  record,  the  same  question  I3  raised  in 
the  present  case  in  a  different  form.  Error 
is  predicated  upon  instruction  No.  6,  which  is 
as  follows: 

"There  is  only  one  kind  of  damages  which 
yon  may  find  in  this  case;  that  is  compensa- 
tory damages.  .  No  exemplary  damages  are 
asked,  and  therefore  you  may  only  allow  com- 
pensatory damages,  if  any  at  all;  and  by  com- 
pensatory damages  is  meant  damages  in  Aich 
an  amount  as  wBl  pay  the. plaintiff  for  the  in- 
jury, if  any,  done  by  the  defendant's  sheep." 

We  think  this  instruction  is  fair  and  with- 
in the  law.  Defendant  suggests  that  the 
charge  implies  that  if  exemplary  damages 
had  been  asked  by  plaintiff  It  would  have 
been  their  duty  to  allow  them.  We  cannot 
give  the  language  such  meaning.  The  In- 
struction is  favorable  to  the  defendant  in 
limiting  the  amount  that  might  be  found  by 
the  Jury.  The  learned  counsel  for  defendant 
did  not  present  the  law  set  forth  in  this  part 
of  the  charge  in  language  more  acceptable 
to  the  defendant  or  request  any  more  specif- 
ic instruction.  We  find  no  error  in  the 
charge  submitting  the  cause  to  the  Jury. 

[6,  7]  Error  is  assigned  In  the  allowance  of 
double  mUeage  and  per  diem  fees  to  Sid  Skin- 
ner, a  witness  for  plaintiff.  This  witness,  re- 
sided and  was  served  outside  of  Harney  coun- 
ty and  more  than  20  miles  from  the  place  of 
trial,  and  was  compelled  to  attend  as  a  wit- 
ness upon  the  trial  pursuant  to  section  818,  L. 
O.  L.,  and  was  entitled  to  double  fees.  Bur- 
rows v.  Balfour,  39  Or.  488,  65  Pac.  10G2. 
The  objection  made  is  that  it  is  not  shown 
that  the  witness  was  actually  paid  double 
fees.  A  witness  may  demand  his  fees  in  ad- 
vance, but  in  order  to  collect  the  same  he  is 
not  required  to  do  so.  The  some  rule  Avould 
apply  to  double  fees  as  to  single. 

Believing  that  the  case  was  fairly  tried, 
and  finding  no  reversible  error  in  the  record, 
the  judgment  of  the  lower  court  Is  affirmed. 
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STATE  V.  ZULLie. 
(Supreme  Court  of  Oregon.     Jnne  22,  1020.) 

1.  Homloide  ®=»r74(8)— Evidence  that  defend- 
ant aald  that  he  did  not  queatlon  his  children 
concerning  death  of  wife  held  admissible. 

In  a  proaecntion  for  uxoricide,  where  the 
■tate  relied  on  circumstantial  evidence.  It  ap- 
pearing that  the  woman  was  killed  with  de- 
\  (endant'a  own  gun'  and  that  he  was  the  only 

adult  known  to  be  in.  the  vicinity,  evidence  that 
defendant  stated  he  did  not  question  his  two 
boys,  both  of  whom  were  leas  than  five  years 
old,  because  they  could  not  or  would  not  an- 
swer, etc.,  together  with  evidence  as  to  the  in- 
telligence of  the  children,  was  admissible  under 
L^  O.  L.  I  727,  providing  that  evidence  may 
be  given  of  the  declarations,  acts,  or  omissions 
of  the  parties,  for  if,  as  claimed  by  defendant. 
Us  wife  was  killed  while  he  was  away  driving  in 
cows,  it  would  seem  most  natural  that  he  would 
question  his  children,  and  not  make  false  state- 
ments as  to  their  intelligence. 

2.  Criminal  law  <8=>364(4)  —  Statements  by 
defendant  as  tc  Inability  of  his  diildrea  to 
give  Information  a*  tc  the  crime  not  res  geeta. 

The  doctrine  of  res  gestte  applies,  where 
declarations  of  third  parties  are  offered  in  evi- 
dence, or  where  the  declarations  of  a  party 
in  his  own  favor  are  offered,  so  statements  by 
defendant,  who  was  accused  of  uxoricide,  that 
he  did  not  attempt  .to  inquire  as  to  the  crime 
from  his  young  children,  because  they  could  not 
or  would  not  talk,  are  not  admissible  as  part 
of  the  res  gests. 

3.  Criminal  law  «=>IOS4(l),  1064(4)— Objoo- 
tlOR  to  Inquiry  of  district  attorney  as  tc  story 
of  defendant's  ohlldron  not  reviewable,  where 
no  exception  nor  ground  for  new  trial. 

The  act  of  the  district  attorney  in  inquiring 
as  to  the  story  of  defendant's  children  of  the 
killing  of  their  mother,  whom  defendant  stated 
he  bad  not  questioned,  etc.,  held  not  preserved 
for  review;  there  being  no  exception,  and  the 
matter  not  being  made  a  ground  for  motion  for 
new  trial. 

4.  Criminal  law  «3>35I(I0)— That  defendant 
authorized  taking  of  his  children  out  cf  Juris- 
diction admissible. 

In  a  prosecution  for  uxoricide,  evidence  that 
before  the  trial  defendant  by  written  order  au- 
thorized the  taking  of  his  children,  who  had 
been  present  at  the  offense,  out  of  the  juris- 
diction, is  admissible,  although  defendant  might 
well  have  been  actuated  by  proper  motives. 

5.  Homicide  $=3>268— In  prosecution  for  uxor- 
icide, evidence  held  sufficient  to  go  to  Jury. 

In  a  prosecution  for  uxoricide,  where  de- 
fendant was  the  only  adult  In  the  vicinity,  and 
his  wife  was  killed  with  his  own  gun,  circum- 
stantial evidence  held  sufficient  to  carry  the 
case  to  the  jury. 

6.  Criminal  law  <&=>74l  (6)— Question  cf  weight 
cf  circumstantial  evidence  peculiarly  for  Jury. 

The  question  of  the  weight  of  circumstan- 
tial evidence  is  peculiarly  for  the  jury. 


7.  Homicide  «=»250— Where  thara  Is  deibt  as 
to  grade  of  offense,  Jury  should  And  ■•■• 
slaughter. 

Under  L.  O.  I<.  (  1628,  where  the  jury  in  a 
prosecution  for  uxoricide  are  in  doubt  as  to 
the  grade  of  the  offense,  they  should  find  de- 
fendant guilty  of  manslaughter. 

8.  Criminal  law  «=»!  144(8)— Jury  being  In  part 
selected  by  d.efondant,  presunptien  Is  that 
they  will  be  Impartiat. 

The  presumption  on  appeal,  the  jury  being 
in  part  selected  by  defendant,  is  that  the  jury 
will  be  entirely  fair  and  impartial. 

In  Banc. 

Appeal  from  Olrcnit  Court,  Lake  County; 
h.  F.  Conn,  Jadge. 

Robert  Zullig  was  convicted  of  homicide^ 
and  he  appeals.    Affirmed. 

Robert  ZulUg,  tbe  defendant,  was  Indicted 
by  the  grand  jury  of  Lake  county,  Or^  for 
murder  In  the  second  degree.  He  was  charg- 
ed by  the  indictment  with  tbe  shooting  of 
his  wife,  Bmma  ZnlUg,  in  the  northern  part 
of  Lake  county  on  October  11,  1918.  The 
defendant  and  his  wife  lived  in  an  Isolated 
part  of  the  county,  where  the  settlement  was 
sparse,  and  there  were  no  neighbors  (doser 
than  several  miles  away. 

The  fact  that  deceased  came  to  her  death 
from  two  gunshot  wounds  fully  appears  from 
the  direct  evidence  of  those  who  saw  the 
body  and  examined  the  wounds  tbe  ensning 
day,  but  the  evidence  connecting  the  defend- 
ant with  the  killing  Is  entirely  circumstantial, 
and  consists  largely  of  bis  own  statements 
and  conduct  In  relation  to  tbe  death  of  bis 
wife.  On  the  evening  of  the  11th  of  October, 
1918,  the  defendant  appeared  about  9  o'clocic 
in  tbe  evening  at  tbe  bouse  of  a  neighbor, 
living  7  or  8  miles  from  his  home,  and  report- 
ed that  his  wife  was  dead,  that  sb^  bad  been 
shot,  and  that  be  thought  it  was  an  accident. 
He  further  stated  that  after  supper  that 
evening  be  went  away  to  a  pasture,  about  a 
mile  and  a  quarter  distant  from  his  house, 
to  drive  in  bis  cows,  and  that  when  he  got 
back  to  the  gate  near  the  house  he  met  his 
little  boy  carrying  their  gun ;  that,  seeing  the 
gun,  be  thought  something  bad  happened, 
and  immediately  went  to  the  bouse,  and 
found  his  wife  lying  dead  in  the  front  yard. 

The  next  day  at  tbe  coroner's  Inquest  it 
developed  tbat  Mrs.  Zullig  had  been  shot 
twice — one  ball  having  entered  the  right 
breast,  and  ranged  backward  and  a  little  up, 
and  was  found  just  under  the  skin  over  the 
middle  o£  ber  left  shoulder  blade.  Tbe  other 
ball  bad  passed  through  the  left  arm,  bro- 
ken it  about  the  middle  of  the  arm,  and  en- 
tered the  left  side,  and,  being  deflected  by  a 
rib,  apparently,  had  turned  downward,  also 
lodging  just  beneath  the  akin  near  the  spine, 
and  about  a  half  an  Inch  below  the  twelfth 
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rib.  The  evidence  tended  to  show  that  these 
ballets  had  been  fired  from  a  Marlln  rifle  be- 
longing to  the  defendant,  and  which  usually 
Imng  on  two  nails  In  an  alcove  in  the  sitting 
room  in  the  back  central  portion  of  the 
house.  The  two  children  of  the  defendant  and 
tbe  deceased,  who  were  living  with  them  on 
tbe  place,  were  boys— one  about  two  and  the 
other  a  little  over  four  years  old.  According 
to  the  evidence,  the  defendant  told  several 
people,  about  the  time  and  shortly  after  the 
kilUng,  that  he  made  no  effort  to  get  the 
children,  and  especially  the  older  boy,  to 
tell  what  bad  happened,  because  they  could 
not  or  would  not  talk — ^that  they  could  not 
speak  in  sentences,  so  he  could  get  any  in- 
formation from  them.  The  evidence  of  other 
witnesses  tendM  to  show  that  these  children 
were  more  than  ordinarily  Intelligent,  and 
that  the  older  one,  especially,  was  fully  able 
to  talk  and  tell  a  story,  and  give  bis  impres- 
sions In  a  (diildish  way. 

After  the  arrest  of  the  defendant  the  chil- 
dren were  placed  In  the  custody  of  a  neigh- 
bor, who  kept  them  to  within  a  week  or  ten 
days  before  the  trial,  when  they  were  taken 
away  by  a  Mr.  Staheli,  a  brother-in-law  of 
tbe  defendant,  and  a  brother  of  the  deceased, 
upon  a  written  order  of  the  defendant,  and 
he  Is  supposed  to  have  taken  tbe  children  to 
somewhere  in  the  East. 

Gns  C.  Moser  and  Roy  K.  Terry,  both  of 
Portland,  for  appellant 

George  M.  Brown,  Atty.  Gen.,  and  T.  S. 
McKinney,  Dist  Atty.,  of  Lakevlew,  for  the 
State. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  The  erronr  relied  upon,  upon  this  ap- 
peal, refer  principally  to  the  admission  of  evi- 
dence on  behalf  of  the  state,  as  to  the  intelli- 
gence and  capacity  of  these  children,  and  their 
ability  to  talk  and  give  a  statement  of  tbe 
occurrence^  and  the  statements  of  the  defend- 
ant as  to  his  reason  for  not  Questioning  them, 
and  that  they  were  unable  to  talk,  and  tbe 
denying  of  defendant's  motion  for  a  directed 
rerdlct  and  to  set  aside  tbe  Judgment  for 
lack  of  evidence. 

[1]  We  think  there  was  no  error  of  tbe 
court  in  admitting  the  evidence  as  to  the  in- 
telligence and  capacity  of  the  children.  As 
tbere  were  no  eyewitnesses  to  this  tragedy, 
except  tbe  defendant  himself  and  these  two 
childien,  and  the  state  was  compelled  to  de- 
pend entirely  upon  circumstantial  evidence  to 
connect  tbe  defendant  with  the  death  of  his 
wife,  his  every  word  and  act  in  relation  to 
the  transaction,  in  so  far  as  it  might  tend  to 
show  guilt  upon  his  part,  was  exceedingly 
important  If  bis  actions  in  relation  to  the 
occurrence  were  extraordinary  or  unusual  la 
any  regard,  or  if  his  explanation  of  any  of 
his  actions  was  'unreasonable  and  Improba- 
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ble,  it  became  a  circumstance  to  be  weighed 
against  him,  together  with  the  other  circum- 
stances, by  the  Jury. 

It  was  a  reasonable  contention  on  the  part 
of  the  prosecution,  which  might  weigh  more 
or  less  strongly  with  the  Jury,  that  an  inno- 
cent man,  coming  home  after  a  short  absence, 
and  finding  his  wUe  shot  to  death  in  the 
yard,  and  tbe  children  of  that  age  immedi- 
ately about,  would  immediately  have  com- 
menced to  solicitously  Inquire  from  them  as  ' 
to  the  way  in  wWch  the  tragedy  had  occur- 
red., and  to  address  himself  as  best  he  could 
to  obtain  from  their  childish  intellect  and 
childish  minds  some  <iue  to  the  cause  and 
nxanner  of  the  homicide.  If  he  did  not  do  so 
— if  he  did  not  make  any  inquiry  from  them 
whatever,  or  seek  In  any  way  to  obtain  any 
information — the  Jury  might  consider  It  im- 
usual  and  unnatural  conduct  which  would 
weigh  very  heavUy  against  the  truth  of  his 
story.  It,  An  addition  to  this,  be  gave  false 
statements  as  to  the  capacity  and  Intelligence 
of  the  children,  and  offered  this  as  an  expla- 
nation for  his  unnatural  and  unusual  con- 
duct It  might-  add  strongly  to  the  weight  of 
his  actual  failure  to  inquire.  / 

It  would  seem  only  natural  that  an  inno- 
cent man,  if  confronted  with  a  situation  of 
this  kind,  should  not  only  inquire  himself 
of  bis  children  in  every  possible  way,  but 
should  assist  and  encourage  the  neighbors 
to  talk  with  them  about  it  and  make  inquiry, 
so  that  every  possible  due  wliich  might  in- 
dicate the  real  cause  of  the  homicide,  and 
the  person  who  was  the  cause  of  it  might 
be  obtained.  Most  persons,  we  may  assume 
under  such  circumstances,  would  have  been 
anxious  to  have  the  neighbors  know  that  be 
bad  nothing  to  coyer  up,  and  that  he  was 
ready  and  willing  to  throw  any  light  upon  the 
transaction  which  could  possibly  be  secured. 
If  the  defendant  did  not  do  this — ^made  no 
Inquiry  himself  from  the  children  as  to  how 
the  homicide  had  occurred,  and  discouraged 
others  from  inquiring  of  them  by  disparaging 
their  ability  to  talk  and  making  it  appear 
less  than  it  was — that  was  certainly  a  dr- 
ctunstonce  to  be  weighed  against  lilm  with 
other  circumstances  in  arriving  at  a  conclu- 
sion as  to  whether  his  story  as  to  bis  ab- 
sence at  the  time  his  wife  was  shot  and  his 
Innocence  of  any  participation  In  the  trage- 
dy, was  true. 

[2]  It  is  urged  on  behalf  of  the  defendant 
that  these  dedarations  of  the  defendant  in 
relation  to  the  capadty  of  the  children — ^uot 
being  made  at  the  Immediate  time  of  the 
homidde,  and  not  being  directly  in  relation 
to  that  occurrence — were  not  part  of  the  res 
gestae,  and  a  number  of  authorities,  amongst 
others  State  v.  Smith,  43  Or.  100,  71  Pac. 
973,  and  State  v.  McCann,  43  Or.  155,  72  Pac. 
137,  are  cited  to  support  the  contention. 
These  cases  would  be  sqqarely  In  point  it 
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Qie  Bdmtifiibillty  of  tbls  testimony  depended 
opon  the  doctrine  of  res  gestae.  But  the  ad- 
missibility of  this  evidence  did  not  depend 
upon  that  doctrine  at  all.  The  doctrine  of 
res  gestae  applies  where  the  declarations  of 
third  parties  are  offered  In  evidence,  or 
where  the  declarations  of  a  party  In  his  own 
favor  are  offered.  In  either  of  these  cases 
the  declaration  Is  only  admissible  if  it  was 
made  immediately  at  the  time  of  the  trans- 
'  action  and  was  a  part  of -the  occurrence. 

This  evidence  was  not  admissible  upon 
that  ground,  nor  for  the  purpose  of  impeach- 
ing the  defendant  as  a  vritness.  It  was  ad- 
missible, however,  under  another  elementary 
principle — that  the  declarations  of  k  party, 
either  in  a  criminal  or  civil  action,  are  ad- 
missible against  him  as  declarations  against 
Interest.  This  principle  is  too  elementary 
and  too  well  established  to  be  subject  to  any 
question.  It  was  so  at  common  law.  In 
Greenleaf  on  Evidence  (18th  Ed.)  voL  1,  f 
171,  it  l8  said: 

"The  general  doctrine  is  that  the  declarations 
of  a  party  to  the  record,  or  of  one  Identified  in 
interest  with  him,  are,  as  against  such  party, 
admissible  in  evidence." 

And  again  in  section  196: 

"In  general,  a  party's  conduct,  so  far  as  it 
indicates  his  own  belief  in  the  weakness  of  his 
cause,  may  b«  used  against  him  as  an  admis- 
sion, subject,  of  coarse,  to  any  explanationa 
he  may  be  able  to  make  removing  that  sig- 
nificance from  his  conduct.  In  particolar, 
'falEehood  is  a  badge  of  fraud,  and  a  case  which 
is  sought  to  be  supported  by  means  of  deception 
may  prima  facie,  until  the  contrary  be  shown, 
be  taken  to'  be  a  bad  and  dishonest  case;'  and 
this   applies   equally   to  civil  and  to  criminal 


And  section  727,  L.  O.  L.,  provides  that  evi- 
dence may  be  given  on  the  trial  of  "the  dec- 
laration, act,  or  omission  of  a  party  a>  evi- 
dence against  such  party." 

Id  the  case  of  State  v.  Smith,  supra,  cited 
by  anpeliant,  the  declarations  of  the  defend- 
ant were  offered  by  the  defendant  himself. 
In  bis  own  favor,  and  of  course  such  self- 
serving  declarations  were  not  admissible  in 
evidence  in  his  favor,  unless  they  were  a 
part  of  the  res  gestae.  In  State  v.  McCann, 
supra,  the  person  whose  declarations  were 
offered  in  evidence  was  not  a  party  at  all, 
bnt  a  witness,  and  the  declarations  offered 
were  offered  for  the  purpose  of  Impeachment 
These  cases  do  not  bear  at  all  upon  a  case 
like  the  present,  where  the  admissibility  of 
the  evidence  depended  upon  the  fact  that  it 
was  a  declaration  of  the  defendant  out  of 
court,  against  his  own  Interest,  and  in  the 
nature  of  an  -  admission,  and  was  offered 
against  him,  and  not  in  his  favor. 

There  was,  therefore,  no  error  In  this  case 
in  admltt^g  the  dedtirations  of  the  d^ead- 


ant  that  he  had  made  no  inquiry  of  the  chil- 
dren as  to  the  Circumstanced  of  his  wife's 
killing,  and  his  explanation  of  the  reason 
why  he  did  not,  and  of  the  falsity  of  that 
explanation.  If  It  was  false.  If  the  four  year 
old  boy  was  an  ordinarily — or  more  than 
ordlnarlly^-intelllgent  boy,  and  was  able  to 
tell  a  story  In  relation  to  anything  that  had 
occurred,  as  was  testified  by  the  witnesses, 
and  if  he  was  able  to  tell  these  comparative 
strangers  a  story  of  bow  the  killing  occur- 
red, it  would  surely  be  true  that  the  defend- 
ant himself,  who  was  their  father,  could  also' 
have  taUted  with  him  and  elicited  some  story 
as  to  the  death  of  their  mother,  and  bow  it 
came  about,  and  if  he  made  no  such  inquiry, 
and  did  not  attempt  to  do  so,  as  he  told  sev- 
eral witnesses,  according  to  their  testlniony, 
ahd  gave  a  false  reason  for  not  doing  ao, 
these  were  circumstances  which  the  Jury  had 
a  right  to  consider. 

[3]  It  is  also  urged  on  behalf  of  the  de- 
fendant that  it  was  Improper  for  the  district 
attorney  to  ask  the  witness  in  tbe  presence 
of  the  Jury,  as  to  the  story  which  the  chil- 
dren had  given  of  the  transac^tion,  giving  to 
the  defendant  and  his  attorney  the  opportu- 
nity to  object  to  the  testimony.  If  he  saw  fit. 
latere  was  no  exception  to  the  cmduct  of  the 
district  attorney  in  this  regard,  and  the 
court  immediately  ruled  the  question  improp- 
er, and  there  was,  of  course,  no  exception  to 
any  ruling  of  the  court  Neither  was  any  al- 
leged misconduct  of  the  district  attorney  in 
this  regard  made  a  ground  for  a  motion  for 
a  new  trial.  Under  these  conditions,  we  do 
not  think  the  propriety  or  impropriety  of  this 
question,  under  the  circumstances,  is  before 
the  court  for  decision. 

Under  sndi  conditions  the  district  attorn^ 
is  sometimes  placed  in  a  more  or  leas  embar- 
rassing position.  Here,  having  proved  tbe 
fact  necessary  to  his  case,  that  the  child  was 
able  to  and  would  talk  about  what  had  oc- 
curred, and  was  able  to  and  did  talk  about 
the  occurrence,  and  tell  a  story  as  to  how  his 
mother's  death  occurred,  the  Jury  would  nat- 
urally expect  to  hear  what  that  story  was, 
and  would,  if  the  state  •did  not  offer  to  prove 
the  same,  be  likely  to  conclude  that  there 
was  something  in  the  statement  that  would 
be  against  the  theory  of  the  state,  and  that 
the  state  had  therefore  prevented  the  same 
from  being  disclosed.  The  children  them- 
selves had  been  removed  from  the  state  and 
were  out  of  reach  of  a  subpoena.  Probably 
the  district  attorney  made  the  order  of  proof 
to  clear  his  skirts  of  any  apparent  suppres- 
sion of  evidence,  leaving  It  to  the  defendant 
to  object  to  the  testimony,  if  he  desired  to 
have  It  excluded. 

Individually,  the  writer  of  this  opinion  can 
see  no  impropriety  upon  the  part:  of  the  dis- 
trict attorney  in  offering  to  present  this  proof,' 
and  giving  the  attorneys  for  thedefoidaittan 
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opportunity  to  admit  or  esclude  the  testi- 
mony, as'tbey  saw  fit.  But  In  any  event  It 
Is  clear  that  tbe  question  is  not  before  the 
oonrt,  and  there  is  no  error  of  the  court  In 
that  regard  which  could  result  in  a  reversal. 

[4]  Neither  do  we  think  there  was  any  er< 
TOT  In  admittlsg  the  written  order  of  the  de- 
fendant to  Mr.  and  Mrs.  Hlnner,  directing 
them  to  turn  the  children  over  to  defend- 
ant's brother-in-law,  to  be  taken  out  of  the 
state.  It  Is  true  that  the  action  may  have 
been  entirely  Innocent  on  the  part  of  the  de- 
fendant, and  may  have  been  taken  for  the  beet 
Interests  of  the  children;  but  coming,  aslt  did, 
so  Immediately  prior  to  the  trial,  it  was  a 
drcnmstance  which  might,  in  the  Judgment 
of  the  Jury,  t>ear  upon  the  other  evldenoe  in 
tbe  case,  and,  taken  together  with  the  fact 
tliat  tbe  defendant  did  not,  immediately  aft- 
er the  killing,  make  any  Inquiry  of  the  chil- 
dren, as  to  bow  the  death  of  the  mother  had 
occurred,  and  discouraged  others  to  do  so  by 
asserting  that  tbey  could  not  talk,  the  jury 
might  be  justified  in  drawing  the  inference 
that  be  sent  them  away  to  prevent  their  evi- 
dence, espeoially  that  of  the  older  child,  from 
being  presented  to  the  Jury.  .While  the  dr- 
cnmstance may  not  have  been  of  great 
weight,  yet  it  was  properly  a  matter  for  the 
Jury  to  consider,  and  to  be  presented  to  them 
for  that  purpose. 

[5]  The  only  other  question  presented  in 
the  case  is  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  and  make  It 
proper  for  the  court  to  deny  the  motion  for 
a  directed  verdict  We  think  the  evidence 
was  entirely  sufficient  to  make  the  question 
one  for  the  Jury.  That  the  woman  was  kill- 
eel,  and  killed  by.  two  gunshot  wounds,  was 
beyond  question.  So  far  as  the  evidence  dis- 
closed, the  defendant — according  to  his  own 
statement — was  the  last  known  adult  per- 
son who  saw  her  before  she  was  killed,  and 
the  first  one  present  after  she  was  killed. 

It  seems  perfectly  plain  that  there  were 
only  five  possible  theories  upon  which  her 
death  could  be  explained.  (1)  Suicide;  (2) 
accident;  (3)  accidental  killing  by  the  four 
year  old  child;  (4)  an  attack  and  killing  by 
some  outside  person  during  the  Interval  be- 
tween tbe  time  when  tbe  defendant  claims  to 
have  gone  for  the  cows  and  his  return ;  (5) 
killing  by  the  defendant,  and  the  resulting 
untruthfulness  of  his  story  in  relation  there- 
to. The  jury  may  have  eliminated  all  these 
theories,  except  the  last,  as  unreasonable  and 
improbable. 

They  may  very  well  have  considered  the 
suicide  theory  as  unreasonable,  and  even 
Impossible.  In  tbe  first  place,  there  was  no 
evidence  to  show  that  the  deceased  was  in 
such  a  state  of  health,  or  in  such  mental  con- 
dition, as  to  be  at  all  likely  to  commit  such  an 
act,  and  indeed  the  effect  of  defendant's  own 
statements  was  against  any  such  conditions. 
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Then,  too,  tbe  character  at  the  gun  and  the 
character  of  tbe  wounds  and  their  range 
might  have  seemed  to  the  jury  to  make  it 
impossible  that  she  could  herself  have  fired 
the  two  shots  in  such  a  way  as  to  make  the 
wounds  and  take  the  range  which  they  did. 

The  theory  of  accident  might  seem  to  the 
Jury  Just  as  Imposslbla  The  fact  that  those 
two  wounds,  one  of  which  broke  the  left 
arm  of  the  deceased,  and  the  other  passed 
through'  the  heart,  and  must  have  t)een  al- 
most Immediately  fatal,  and  the  fact  that  tbe 
gun  was  a  lever  gun,  which  would  have  to 
be  reloaded  by  throwing  a  cartridge  from 
tbe  magazine  to  the  barrel,  before  the  second 
shot  could  be  discharged,  together  with  the 
points  where  the  bullets  entered  and  the 
range  they  took,  might  well  have  made  It 
seem  to  the  jury  impossible  that  both  thes^ 
shots  were  fired  by  accident,  or  that  one  wa? 
fired  accidentally  and  the  later  one  inten- 
tionally. 

The  dl£Bcultie8  in  sustaining  the  theory 
that  the  deceased  reloaded  the  gun  by  the 
lever  and  fired  one  of  these  shots  herself  aft- 
er the  other  one  had  taken  effect,  which 
would  have  to  be  done,  after  her  left  arm 
was  broken  In  the  one  case,  or  after  she  was 
shot  through  tbe  heart  in  the  other,  are  ob- 
vious. It  waa  just  as  difficult  to  explain  the 
occurrence  upon  the  theory  that  the  four 
year  old  dilld  fired  both  of  these  shots  from 
some  childish  impulse,  and  was  able  to  re- 
load the  gun  between  the  .firing  of  the  two 

OMtB. 

There  were  also  difficulties,  although  per- 
haps not  BO  entirely  Insuperable,  in  tbe  way 
of  the  theory  that  the  homicide  was  commit- 
ted by  an  outsider,  in  an  attempt  to  rob  or 
commit  some  vicious  attadi.  There  is  no 
evidence  that  anyone  had  been  seen  in  tbe 
immediate  vicinity  on  that  evening,  and  the 
evidence  tended  to  show  that  search  was 
made  and  no  tracks  were  found  In  the  soft, 
sandy  soil  Immediately  surrounding  the 
premises.  There  was  no  evidence  of  any 
struggle,  or  that  the  clothes  of  deceased  were 
torn  in  any  way.  The  evidence  seems  to 
have  conclusively  established  that  the  shots 
in  question  were  fired  with  the  defendant's 
gun,  which  usually  hung  on  nails  In  the  mid- 
dle or  back  portion  of  the  house.  It  would 
have  to  follow,  if  the  killing  was  done  by 
an  outside  person,  that  he  had  in  some  way 
succeeded  in  getting  possesBiou  of  defend- 
ant's own  gun,  and  then,  after  killing  Mrs. 
ZuUig  with  it,  threw  it  down  partially  load- 
ed and  made  his  escape. 

Whether  any  of  these  theories  were  rea- 
sonable and  probable,  was  for  the  jury.  If 
these  theories  were  eliminated,  it  would  seem 
to  follow  inevitably  that  the  defendant's 
story  In  relation  to  the  homicide  was  not 
true,  and  that  he  himself  had  committed  the 
crime. 
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Then  there  were  a  nnmber  of  afflrmatlve 
drcamstances  which  might  bear  more  or  less 
against  the  defendant — bis  delay  In  going 
for  help  after  be  reached  home;  his  waiting 
to  remove  the  cartridges  from  the  gun  and 
to  wash  and  clean  It ;  his  hesitation  and  re- 
luctance In  announcing  the  death  of  his  wife, 
and  In  explaining  what  be  claimed  to  know 
of  It  when  he  reached  Anderson's  that  night; 
his  dlsincliuation  and  refusal  to  permit  any 
of  the  neighbors  to  stay  at  the  house  that 
night,  when  they  got  there  about  midnight; 
his  wiping  and  cleaning  up  the  blood  about 
the  premises  before  any  one  reached  there  to 
Inspect  it;  his  failure  "to  show,  any  interest 
in  tracing  the  cause  of  the  death  at  the  cor- 
oner's Inquest  and  afterwards ;  his  failure  to 
inquire  of  the  boy,  or  to  make  any  efCort  to 
find  out  anything  about  it;  his  claim  that  the 
boy  could  not  talk  sufficiently  to  tell  a  con- 
nected story,  which  the  jury  may  have  be- 
lieved false;  the  burning  up  of  his  wife's 
clothing,  which  she  wore  at  the  time  she  was 
killed;  the  sending  the  children  away  im- 
mediately before  the  trial;  and  many  other 
circumstances  were  before  the  Jury  for  its 
consideration.  It  is  only  fair  to  say  that 
there  were  also  circumstances  and  features 
in  the  conduct  of  the  defendant,  which  seem- 
ed in  his  favor,  but  all  these  circumstances 
for  and  against  were  for  tbe  Jury,  and  were 
submitted  and  no  doubt  weighed  by  It 

[6]  A  case  of  circumstantial  evidence  is  pe- 
culiarly one  for  the  Jury.  It  is  for  them  to 
weigh  the  probabilities  and  the  difFerent 
theories  presented ;  to  say  whether  each 
theory  is  reasonable  or  i)ossible;  to  weigh' 
the  conduct  of  the  defendant  as  presented 
by  the  evidence,  and  say  whether  It  indicated 
conscious  guilt  or  was  tbe  natural  action  of 
an  innocent  man  under  such  drcumstances. 
It  is  not  for  us  to  say  what  our  conclusion 
would  be,  in  view  of  the  same  evidence,  and 
under  the  same  circumstances ;  but  we  think 
the  evidence  was  entirely  sufficient  to  make 
the  case  one  for  tbe  consideration  of  tbe 
Jury. 

[7]  If  the  Jury  believed  that  the  defend- 
ant did  the  killing,  but  ;they  were  In  doubt, 
and  could  not  tell  whether  it  was  malicious  or 
under  sudden  provocation,  which  would  re- 
duce it  to  manslaughter,  they  were  bound  to 
give  defendant  the  benefit  of  tbe  doubt,  and 
bring  in  a  verdict  for  the  lesser  offense.  L. 
U.  L.  {  1528.  There  was  no  error,  therefore,' 
in  refusing  to  direct,  or  in  refusing  to  set 
aside  tbe  verdict  when  rendered,  and  grant 
a  new  trial. 

[8]  The  Jury  was  selected  partly  by  the  de- 
fendant, and  must  be  presumed  to  have  been 
entirely  fair,  and  the  case  was  submitted  to 
it  under  Instructions  of  which  there  is  not 
the  slightest  complaint 

We  think  the  judgment  of  the  court  below 
must  be  affirmed. 


MoFARLANO    V.   HUENER8. 

(Supreme  Court  of  Oregon.    June  22,  1920.) 

1.  Appeal  and  error  9=>4I7(I)  — Llbendlly 
should  be  Indulged  la  Judging  suflloiaw^  of 
notice  of  appeal. 

Great  liberality  should  be  indalged  in,  in 
judging  thq  sufficiency  of  notice  of  appeaL 

2.  Appeal  and  error  ie=>4l9(2)— DIscrepaacy 
in  date  of  Judgment  not  fatal  to  notice  of 
appeal. 

Mere  discrepancy  in  the  date  of  judgment 
as  recited  In  the  notice  of  appeal,  is  not  fatal, 
where  the  judgment  is  otherwise  sufficiently 
identified  by  the  transcript  to  inform  the  ad- 
verse party  fairly  as  to  the  jad«ment  really 
appealed  from. 

3.  Appeal  and  error  «S94I9(I)— Notice  of  ap- 
peal U  sufnolent  If  It  Indicates  the  Judgmeat 
appealed  from. 

Tbe  only  question  in  determining  the  snffl- 
dency  of  notice  of  appeal  is  whether  it  ap- 
pears from  notice  and  transcript  inclnding  bill 
of  exceptions  and  undertaking,  that  judgment 
brought  up  in  transcript  la  really  the  one  ap- 
pealed from  in  the  notice,  and  that  respondent 
was  fairly  notified  thereof. 

4.  Appeal  and  error  9=>4I9(2)— Notice  ef  at- 
peal  sufficient  though  misstating  date  of  for- 
mal entry  of  Judgment 

Notice  of  appeal  held  sufficient  tinder  £k  O. 
L.  {  550,  though  it  stated  October  20th  as  the 
date  of  judgment,  which  was  not  formally  en- 
tered by  the  clerk  until  the  26th,  though,  un- 
der section  201  he  should  have  entered  it  on 
theaoth. 

5.  Bills  and  note*  «3»I03(I)— Misrepreseata- 
tlon  that  change  In  oontraot  did  not  In- 
crease obligations  of  maker  not  a  detente. 

The  buyer  of  land  was  liable  on  hia  note 
given  for  part  of  the  price,  despite  his  allega- 
tions that  plaintiff  seller  and  his  associates  in- 
duced the  buyer  to  make  a  change  In  the  con- 
tract by  falsely  representing  the  law  to  the 
effect  that  by  the  change  his  obligations  and 
liabilities  on  the  notes  and  mortgages  executed 
by  him  would  be  no  greater. 

6.  Evidence  <3=944l(1 1)— Parol  agreement  lim- 
iting liability  of  maker  of  note  cannot  be 
•hewn. 

A  parol  agreement  at  time  of  execution  of 
a  note  that  the  payee  will  rely  on  the  mort- 
gage executed  by  the  maker,  and  not  assert 
any  personal  liability  against  the  maker,  is  in- 
valid, and  cannot  he  successfully  asserted  to 
vary  terms  of  note. 

7.  Pleading  «S3236(7)— Allowance  of  amend- 
ment to  answer  to  preeent  new  defense  with* 
In  discretion  of  court. 

Allowance  of  amendment  to  the  answer  pre- 
senting an  absolute  new  defense,  if  admissible 
at  all,  was  within  the  sound  discretion  of  the 
trial  court 
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8.  Pleading  «=9236(7)— Refu«al  to  permit  de- 
fendant to  amend  answer  to  present  new  de- 
fense not  abuse  of  discretion. 
In  action  on  note  given  for  pact  of  price 
of  realty,  refusal  to  permit  defendant  to  amend 
Us  answer  to  present  an  absolately  new  de- 
fense held  not  such  an  abuse  of  trial  court's  dis- 
cretion as  would  justify  interference  by  Su- 
preme Court. 

ft.  Bills  and  notes  «=>443 (3)— Assignment  as 
oollateral  supports  recovery  by  assignee. 
An  assigmnent  of  a  note  to  plaintiff  as  col- 
lateral security  is  sufficient  title  to  support  re- 
covery in  bis  behalf. 

10.  Appeal  and  error  43>883— Party  cannot 
eomplain  that  attorney's  fee  agreed  on  as 
raasonable  was  Inoluded  In  verdict. 

In  action  on  note  given  for  part  of  the 
price  of  realty,  agreement  of  parties  in  open 
court  through  their  attorneys  as  to  the  matter 
of  attorney's  fees  is  binding  on  them,  and  de- 
fendant cannot  complain  on  appeal  because 
the  fee  which  he  agreed  was  reasonable  was 
indnded  in  the  directed  verdict  for  plaintiff. 

In  Band 

Appeal  from  Otrcnlt  Court,  Jadcson  Coon- 
ty;  F.  M.  Calkins,  Judge. 

Action  by  H.  M.  HcFarland  against  John 
H.  Hueners.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  Is  an  action  at  law  brought  by  the  re- 
spondent against  the  appellant  and  his  wife, 
to  recover  upon  a  promissory  note  for  the 
Bom  of  $8,600  and  interest.  The  note  was 
given  as  a  part  of  the  pnrdiase  price  for  a 
certain  tract  of  land  in  Jaclison  comtty,  pur- 
chased by  the  defendant,  John  H.  Hueners 
from  one  L.  Bf.  I^on,  wbo  was  tbe  original 
payee  of  the  note. 

The  deal  for  the  land  was  originally  made 
several  months  prior  to  the  date  of  the  note. 
According  to  the  original  transaction  there 
was  to  be  no  note  or  mortgage,  but  the  de- 
fendant made  a  payment  In  cash  and  took  a 
bond  f<H>  a  deed,  by  which  the  land  was  to  be 
transferred  to  him  only  upon  the  completion 
of  the  payments  agreed  upon.  This  original 
transaction  was  In  June,  1911,  and  in  March, 
1912,  the  arrangement  in  relation  to  the  deal 
was  changed  by  mutual  consent,  and  the  land 
was  then  actually  deeded  to  the  appellant 
He  made  an  additional  payment  on  the  pui^ 
diase  price,  and,  there  being  still  a  balance 
of  $6,600  due  thereon,  he  and  his  wife  eze- 
cnted  two  s^arate  promissory  notes,  each  of 
which  .was  secured  by  a  separate  mortgage 
on  the  land,  the  one  for  $3,000  and  the  other 
being  the  note  In  question  for  $3,600.  The 
first  note  and  mortgage  for  $3,000  seems  to 
bave  been  given  direct  to  the  plaintiff,  Mc- 
Farland,  at  the  request  of  Lyon.  The  note 
aoed  npon,  and  the  morigage  to  secure  the 
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same,  was  executed  to  I<yon  and  he  after- 
wards transferred  It  (apparently  as  collateral 
security)  also  to  MeFarland. 

The  defendants  filed  an  answer,  putting  In 
Issue  the  transfer  of  the  note  from  Lyon  to 
the  plalntlfl,  and  then  alleging  as  an  afflrma- 
tlre  defense  the  previous  transaction,  pre- 
ceding the  execution  of  the  note,  substantially 
as  hereinbefore  stated,  and  that  the  defend- 
ants were  induced  to  consent  to  the  change  in 
the  arrangement  and  the  execution  of  the 
note  in  question,  by  a  representation  that 
they  would  "be  under  no  other  or  greater  ob- 
ligation for  the  purchase  price  of  the  land 
than  was  represented  In  the  original  agree- 
moit,"  and  that,  relying  thereon,  they  execut- 
ed the  note  In  question,  and  the  mortgage  to 
secure  the  same,  as  well  as  the  note  and 
mortgage  given  to  MeFarland  to  secure  the 
payment  of  the  first  $3,000.  Defendants  al- 
so allege  that  the  representations  were  false 
and  fraudulent,  and  made  for  the  purpose  of 
deceiving,  and  did  deceive,  the  defendants. 
A  reply  was  filed,  putting  In  Issue  the  alle- 
gations of  defendants'  answer. 

At  the  trial  the  plaintiff  placed  In  evidence 
the  note  in  question,  with  proof  of  Its  execu- 
tion and  transfer  to  the  plaintiff,  and  then 
rested.  The  defendants  then  offered  to  prove 
the  facts  stated  in  the  answer,  to  which  there 
was  an  objection,  substantiaUy  upon  the 
ground  that  the  answer  presents  no  defense, 
and  that  the  facts  stated  therein  in  relation 
to  the  previous  transaction  were  Immaterial. 
This  objection  being  snstalned,  the  defend- 
ants asked  leave  to  amend,  by  adding  to  the 
answer  an  allegation  that  the  plaintiff,  at  the 
time  of  the  execution  of  the  note,  promised 
and  agreed  with  the.  defendants  that  be 
would  not  ask  for  a  personal  Judgment 
against  them,  but  would  look  wholly  to  the 
property  for  the  satisfaction  of  the  notes  and 
mortgages;  and  also,  by  adding  a  claim  for 
damages  in  the  sum  of  $3,600,  as  a  counter- 
claim. The  amendment  was  denied,  and  the 
defendant  having  rested,  the  plaintiff  moved 
for  an  instructed  verdict,  which  was  granted. 

The  defendant  John  H.  Hueners  served 
and  filed  a  notice  of  appeal  to  this  court,  and 
there  is  a  motion  to  dismiss  the  appeal  upoq 
the  ground  that  the  notice  does  not  sufficient- 
ly describe  the  Judgment  in  the  case,  and  that 
Minnie  Hueners,  one  of  the  defendants  and 
the  wife  of  the  appellant,  was  not  made  a 
party  to  the  appeal  and  was  not  served  with 
notice  of  the  appeal. 

W.  E.  Crews,  of  Medford,  for  appellant 
A.  B.  Reames,  pf  Medford,  for  respondent. 

BENNETT,  J.  (after  stating  the  facts  as 
above).    The  first  question  to  be  considered  is  . 
the  motion  to  dismiss  the  appeal.    The  notice 
of  appeal  is  as  follows: 
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"In  the  Circuit  Court  of  the  State  of  Oregon 
for  Jackson  County. 

"H.  M.  McFariand,  Plaintiflf,   v.   John  H. 
Huenera  et  al..  Defendant. 

"To  the  above-named  plaintiff,  H.  M.  McFar- 
iand, and  to  A.  E.  Beames  and  M.  Purdin, 
His  Attorneys: 

"Xon  and  each  of  you  will  take  notice  that  the 
above-named  defendant,  John  H.  Huenera, 
hereby  appeals  to  the  Supreme  Court  of  the 
state  of  Oregon  from  the  order  and  judgment 
made  and  entered  in  the  above-entitled  court 
and  cause  on  the  20th  day  of  October,  1917, 
in  favor  of  the  plaintiff,  H.  M.  McFariand, 
and  against  the  defendant  John  H.  Hueners, 
and  from  the  whole  thereof,  and  particularly 
from  the  order  of  the  court  directing  the  jury 
in  said  cause  to  return  a  verdict  in  favor  of  the 
ylaintiff,  as  prayed  for  in  his  complaint,  and 
also  from  the  order  of  the  court  in  refusing 
to  grant  defendant's  motion  for  a  nonsnit  at 
the  conclusion  of  plaintiff's  case,  and  from  the 
action  of  this  court  denying  defendant's  request 
to  file  an  amended  answer. 

"Dated  at  Medford,  Oregon,  this  6th  day  of 
December,  1917.  W,  E.  Crews,  Attorney  for 
Defendant 

"Due  service  of  the  above  notice  of  appeal  is 
hereby  admitted  this  6th  day  of  Dec.  1917.  A. 
B.  Beames,  by  A.  B.  Hinck,  Attorney  for 
Plaintiff." 

As  a  matter  of  fact  the  judgment  appears 
from  the  transcript  to  have  been  formally 
entered  In  court  on  the  25th  day  of  October, 
Instead  of  on  the  20th  day  of  October,  as 
described  In  the  notice  of  appeal. 

It  Is  claimed  by  respondent  that  on  account 
of  this  discrepancy  In  the  date,  and  because 
It  does  not  otherwise  more  fully  describe  the 
Judgmoit,  and  does  not  specifically  name  the 
other  defendant,  Mrs.  Hueners,  In  the  title, 
it  was  not  sufficient  to  give  this  court  juris- 
diction of  the  appeal.  The  cases  of  Neppach 
V.  Jordan,  13  Or.  246,  10  Pac.  341,  Crawford 
T.  Wist,  26  Or.  596,  39  Pac.  218,  Hamilton  v. 
Butler,  33  Or.  370,  54  Pac.  200,  and  Keady 
V.  United  By.  Co.,  67  Or.  325,  100  Pac.  658, 
108  Pac.  197,  are  dted'to  sustain  that  con- 
tention. Judged  by  the  rule  announced  In' 
some  of  these  earlier  cases,  the  notice  of 
appeal  in  this  case  might  not  be  sufficient; 
but  we  think  the  later  cases  In  this  court, 
under  the  later  provisions  of  the  statute, 
are  more  liberal.  An  appeal  may  now  be 
taken  by  oral  notice  In  open  court,  and,  If 
not  so  taken.  It  may  be  by  written  notice,  but 
the  statute  says : 

"It  bhall  be  sufficient  if  it  contains  the  title 
of  the  cause,  the  names  of  the  parties,  and 
notifies  the  adverse  party,  or  his  attorney  that 
an  appeal  is  taken  to  the  Supreme  •  •  • 
Court  •  •  •  from  the  judgment,  order,  §t 
decree,  or  tome  specified  part  thereof."  Ii.  0. 
JUi  660. 

In  Baiha  t.  Coos  Bay  Coal  &  Fuel  Co.,  77 
Or.  275,  143  Pac.  892,  Mr.  Justice  Moore,  de- 
livering the  opinion  of  the  court,  said: 


"Under  the  practice  formerly  prevailing  In 
this  court,  a  notice  o^  appeal  as  indefinite  as 
the  one  under  consideration  would  probaUy 
be  regarded  as  {nsuflldent  [citing  eases  re* 
lied  upon  by  respondent  herein].  The  later  de- 
dsiona,  however,  are  to  the  effect  that  if, 
from  an  inspection  of  the  notice  of  appeal  it 
can  be  determined  by  fair  eonstruction  or  rea- 
sonable intendment,  and  without  resort  to  evi- 
dence aliunde  the  transcript,  that  the  appeal 
is  taken  from  the  judgment  or  decree  in  a  par- 
ticular case,  it  will  be  sufficient  to  confer  ju- 
riadictioD  of  the  cause.  •  •  •  An  oral  no- 
tice of  appeal,  given  when  the  judgment  or 
decree  is  rendered,  is  now  sufficient  to  secure 
a  transfer  of  the  cause.  *  *  *  As  conso- 
nant with  tUs  late  enactment,  the  procedure 
that  heretofore  obtained,  with  respect  to  the 
manner  of  inaugurating  an  appeal,  has  been  ao 
modified  as  to  avoid  all  technicalities,  and  a 
written  notice  is  now  held  to  be  sufficient  if 
it  complies  with  the  requirements  of  the  stat- 
ute hereinbefore  quoted,  and.  If  from  an  in- 
spection thereof  the  adverse  party  could  not 
have  been  misled  as  to  the  order,  judgment  or 
decree  undertaken  to  be  reviewed." 

[1]  We  think  this  is  the  true  rule,  and  that 
great  liberality  should  be  Indulged  tn,  in 
Judging  the  sufficiency  or  the  notice  of  appeal. 

In  Boblnson  v.  Pliegley,  93  Or.  299,  303, 
177  Pac.  942,  it  is  said : 

"This  court  has  always  been  averse  to  dis- 
missing appeals  on  account  of  mere  technical 
defects  in  the  notice,  where  it  has  been  evi- 
dent that  no  one  could  be  misled  by  a  slight 
defect  or  omission." 

[2]  It  is  now  well  settled  that  tlie  mere 
discrepancy  in  the  date  of  a  judgment,  as  re- 
cited in  the  notice  of  appeal,  is  not  fatal, 
where  the  judgment  is  otherwise  suffidently 
identified  by  the  transcript,  to  inform  the  ad- 
verse party  fairly  as  to  the  judgment  really 
appealed  from.  Moorhouse  v.  Douica,  13  Or. 
436,  11  Pac  71;  Salem  Traction  Co.  v.  An- 
son, 41  Or.  662,  67  Pac.  1016,  69  Pac.  675. 

[3]  The  only  question,  therefore.  Is  as  to 
whether  or  not  it  appears  from  the  notice  of 
appeal  and  the  transcript,  Including  the  bill 
of  excepti(Mi8  and  undertaking,  tliat  the  Judg- 
ment brought  up  in  the  transcript  is  really 
the  one  appealed  from  in  the  notice  of  appeal, 
and  that  the  respondent  was  frilrly  notified 
thereof  by  such  notice. 

It  is  certified  by  the  judge  of  the  court  be- 
low, and  appears  from  the  bill  of  exceptims, 
that  while  the  judgment  In  this  case  was  not 
formally  entered  until  the  26th,  the  trial  was 
had  and  the  verdict  actually  directed  on  the 
20th  day  of  October— the  day  stated  as  the 
date  of  the  judgment  in  the  notice  of  appeal. 

Section  201  of  the  Code  (L.  O.  L.)  pro^des: 

"When  judgment  is  given  in  any  of  the  coses 
mentioned  in  sections  199  and  200,  it  shall  be 
entered  within  the  day  it  is  given.  When  a 
trial  has  been  had  before  the  court  without 
•  jury,  judgment  shall  be  entered  by  the  derk 
in  conformity  with-  the  findings  within  the  day 
the  findings  are  ffied.    If  ttt4  trial  be  by  jury. 
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judsment  aball  be  giTen  by  the  court  }n  con- 
formity with  the  verdict  and  so  entered  by.  the 
derk  within  the  day  on  which  the  verdict  ia 
returned." 

If  the  clerk  had  properljr  performed  his  du- 
ty the  Judgment  would  have  been  entered  on 
the  20th,  the  same  day  the  verdict  was  di- 
rected and  filed,  and  the  day  stated  In  the 
notice  of  appeal.  The  appellant  seems  to 
have  atfsomed  that  .what  "ooght  to  have  been 
done  waa  done,"  and  that  the  judgment  was 
actually  given  on  the  20th,  as  it  shtyuld  have 
been.  Through  some  oversight  of  the  derk, 
the  formal  entry  seems  to  have  been  postpon- 
ed untU  the  26th. 

It  also  appears  from  the  notice  of  appeal 
that  the  case  In  which  the  appeal  la  taken 
was  one  In  wbicta  there  was  an  Instructed 
verdict  in  favor  of  the  plaintiff,  and  it  ap- 
pears from  the  transcript  that  such  a  directed, 
verdict  was  returned  in  the  case  brought  up, 
and  which  verdict  was  returned,  as  we  have 
seen,  on  the  very  day  stated  la  the  notice  of 
appeal. 

[4]  Under  the  facts  so  presoited  by  the 
transcript,  we  cannot  doubt  that  the  Judg- 
ment biou^t  up  on  the  transcript  Is  the  one 
appealed  from,  and  that  the  respondent  was 
so  fully  Informed  by  the  notice. 

There  is  no  intimation  that  there  was  any 
other  case  pending  at  that  time  between  Mc- 
Farland  and  Buraiers ;  and,  In  the  absence  of 
any  showing,  ,we  cannot  assume  that  there 
waa  such  another  action  pending,  and  that 
there  was  a  trial  and  directed  verdict  in  that 
other  acticm,  on  the  same  day  as  In  this  cause. 

The  contention  that  the  appellant's  wife 
was  an  adverse  party  ui)on  whom  notice  of 
appeal  should  have  been  served  presents  a 
very  dose  question,  and  the  previous  ded- 
sions  of  this  court  do  not  seem  to  be  in  com- 
plete accord.  The  following  cases  seem  to 
support  the  contention  that  such  a  codefend- 
ant  is  an  adverse  party  upon  whom  the  no- 
tice of  appeal  must  be  served.  Moody  v.  Mill- 
er, 24  Or.  179,  33  Paa  402;  Templeton  v. 
Morrison,  66  Or.  493,  181  Pac.  319,  135  Pac. 
86 ;  D'Arcy  v.  Sanford,  81  Or.  323,  169  Pac. 
567. 

The  cases  of  U.  S.  National  Bank  v.  Shef- 
ler,  77  Or.  679, 143  Pac.  61,  162  Pac.  234,  and 
Davis  V.  First  Nat  Bank  of  Albany,  86  Or. 
474,  161  Pac.  93,  168  Pac.  929,  seem  to  hold 
directly  to  the  contrary. 

In  this  case  the  two  defendants  appeared 
Jointly,  and  united  in  the  same  answer.  They 
were  both  represented  by  the  same  attorney, 
and  this  attorney  prepared  and  signed  the 
notice  of  appeal  in  the  cause.  It  is  doubt- 
ful tf  the  notice  was  sufficient,  but  In  the 
state  of  the  authorities  we  have  conduded 
to  dispose  of  the  case  upon  the  merits.  So 
considering  the  case,  we  think  the  respond- 
ent must  prevail. 

[I]  The  matter  set  up  in  the  original  an- 
swer did  not  amount  to  a  defense.  The  daini 
that  pliUntiff  and  I^y^n  had  Induced  the  de- 1 


fendant  to  make  the  change  in  the  contract 
by  representation,  that  his  liabilities  and  ob- 
ligations would  be  no  greater  on  the  notes 
and  mortgages  then  executed  by  him  than 
they  would  have  been  under  the  original  ar- 
rangement was  at  most  a  misrepresentation 
as  to  the  law  governing  the  'transaction. 

In  20  Cyc.  19,  section  (b),  the  law  Is  thus 
epitomized: 

"It  ia  presumed  tliat  the  law  ia  eqnally  with- 
in the  knowledge  of  all  persons,  and  asser- 
tions of  law,  although  false,  sucli  as  misrep- 
resentations as  to  the  legal  effect  of  a  particu- 
lar written  instrument  or  oblig.ition,  are  as 
a  general  rule,  regarded  as  mere  expressions 
of  opinion,  and  cannot  be  made  the  basis  of 
an  action  for  deceit."   ' 

And  again  In  the  same  volume  on  page  64; 

"la  accordance  with  the  prindples  above  stat- 
ed, a  miarepreBentation  as  to  a  matter  of  law 
made  by  a  vendor  as  an  indncement  to  the  sale 
is  regarded  as  an  ezpreasion  of  opinion  whidi 
ordinarily  does  not  constitnte  actionable  fraud." 

If  there  are  any  circumstances  In  which 
such  fraudulent  representations  as  to  the 
law  would  constitute  a  good  cause  of  action, 
or  a  good  defense,  they  are  not  presented  in 
this  case. 

[6]  The  amendment  offered  by  the  defend- 
ant, in  whldi  he  undertook  to  allege  a  posi- 
tive agreement,  at  the  time  of  the  execution 
of  the  note,  and  as  a  part  of  that  transaction, 
that  plalntltC  would  rely  upon  the  mortgage 
alone,  and  would  not  assert  any  personal 
liability  against  the  maker  of  the  note,  would 
Iiave  been  no  defense  unless  It  was  in  writ- 
ing, for  it  is  too  well  settled  to  Justly  the 
dtation  of  authorities  that  such  an  agree- 
ment in  parol  Is  invalid,  and  cannot  be  suc- 
cessfully asserted  to  vary  the  terms  of  a 
written  contract 

Here  the  agreement  sought  to  be  alleged 
was  in  the  very  face  of  the  promissory  note, 
by  whldi  the  defendant  expressly  agreed  to 
make  himself  personally  liable. 

As  we  understand  it  there  was  not  at  the 
time  of  the  trial,  and  is  not  now,  any  conten- 
tion that  there  was  sudi  an  agreement  as 
the  one  sought  to  be  relied  on,  in  writing; 
and,  of  there  had  been  such  a  contention,  It 
should  have  been  presented  to  the  court  upon 
the  application  to  amend,  as.  In  the  absence 
of  snch  writing,  the  amendment  .would  be 
idle  and  useless. 

Besides,  the  amendment  presents  an  ab- 
solutely new  defense — a  positive  agreemoit 
against  personal  liability,  which  had  not  been 
at  all  alleged  in  the  original  answer. 

[7,1]  Assuming  that  snch  an  amendment 
would  have  been  admissible  at  all,  at  that 
stage  of  the  proceeding,  it  was  within  the 
sound  discretlcMi  of  the  court  and  the  rec- 
ord doe«  not  show  snch  an  abuse  of  discre- 
tion as  would  Justify  an  Interf^enoe  by  this 
court. 

In  Pacific  Co.  T.  Cronan,  82  Or.  888,  392, 
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lei  Pac.  092,  693,  it  Is  said  by  Mr.  Justice 
McBrlde: 

"Tbe  allowance  or  refusal  of  an  amendment 
is  largely  a  matter  of  discretion  of  the  court, 
and  must  depend  upon  the  peculiar  circum- 
stances of  eacb  particular  case;  the  general 
rule  being  that  the  ruling  of  the  trial  court  up- 
on the  question  will  not  be  disturbed  unless 
there  is  an  abuse  of  discretion  or  an  absolute 
disregard  of  some  affirmative  statute." 

See,  also,  Sharkey  t.  Portland  Gas  Co., 
74  Or.  327,  144  Pac.  1152. 

[9]  As  to  the  sufficiency  of  the  proof  of  the 
assignment  of  the  note,  it  is  well  settled  that 
an  assignment  to  the  plaintiff  as  collateral 
security  is  sufficient  title  to  support  a  recov- 
ery in  his  behalf. 

"Ordinarily  the  pledgee  of  a  chose  in  action 
may  sue  in  his  own  name.  It  follows  that 
where  negotiable  paper  is  transferred  as  col- 
lateral security,  the  holder  may  sue  thereon  in 
his  own  name,  either  as  having  the  legal  title 
or  as  being  the  real  party  in  interest."  8  O. 
X  844,  S  1104. 

See,  also,  Negotiable  Instruments  Law, 
section  6870,  L.  O.  L. 

[10]  The  matter  of  attorney's  fees  seems 
to  have  been  agreed  upon  by  the  parties 
through  their  attorneys  in  open  court;  and 
we  think  is  binding  upon  them,  and  that  the 
defendant  is  not  in  a  i>osltlon  to  complain 
because  an  attorney's  fee,  which  he  agreed 
in  open  court  was  reasonable  and  fair,  was 
included  in  the  directed  verdict 

The  judgment  of  the  court  below  is  af- 
firmed. 

BURNETT,  J.,  concurs  in  result 


WAYMIRE  V.  ATCHISON,  T.  &  8.  F.  RY.  CO. 
(No.  22562.) 

(Supreme   Court   of   Kansas.     June    6,    1920. 
Behearing  Denied  July  10,  1920.) 

(Syllabut  by  the  Court.) 

Master  aid  servant  €=s>l37(4)— Carrier  sued 
under  federal  act  held  not  negligent  In  falling 
to  wara  section  man. 
In  an  action  under  the  federal  Employers' 
LiabiUty  Act  (D.  S.  Comp.  St  !J  8657-8665) 
to  recover  for  the  death  of  a  section  foreman 
who,  with  the  other  section  men,  rode  on  a 
hand  car  following  a  freight  train  into  a  station 
and  stopped  his  car  within  a  car  length  or  two 
at  ths  rear  of  the  train,  which  was  backed  up 
without  the  giving  of  any  signal  and  struck  and 
killed  the  foreman,  held,  on  the  facts  stated  in 
the  opinion,  the  railroad  company  owed  the 
deceased  no  duty  to  warn  him  of  the  backward 
movement  of  the  train. 


Appeal  from  District  Court,  Bntlw  County. 

Action  by  Jessie  I*  Waymire,  administra- 
trix of  Joseph  B.  Waymire,  deceased,  against 
the  Atchison,  Top^a  &  Santa  Ffi  Bailway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  direction  to  enter  Judgment  for  defend- 
ant 

J.  D.  Houston,  of  Wichita,  and  Wm.  B. 
Smith,  O.  J.  Wood,  and  A.  A.  Scott,  all  of 
Topeka,  for  appellant 

Dale,  Amldon,  Bu(^land  &  Hart,  of  Wich- 
ita, Ezra  Branlne,  of  Newton,  J.  M.  Pleas- 
ant and  Geo.  J.  Benson,  both  of  El  Dorado, 
and  Glenn  Porter,  of  Wichita,  for  appellee. 

PORTER,  J.  In  an  action  imder  fte  fed- 
eral Employers'  Uability  Act  (IT.  8.  Comp. 
St  ii  8657-8665)  plaintiff  recovered  a  Judg- 
ment for  $11,000  damages  for  the  death  of 
her  husband,  Joseph  B.  Waymire,  who  was 
a  section  foreman,  and  whose  death  was 
caused  by  an  accident  at  the  station  of 
Douglass,  Kan.,  about  6  o'doCk  in  the  eve- 
ning of  September  28,  1916. 

At  Douglass  the  railroad  extends  north 
and  south.  Waymire,  with  four  other  sec- 
tion hands  returning  from  work,  rode  on 
their  hand  car  behind  freight  train  No.  37, 
which  came  into  the  station  from  the  north 
on  the  main  track.  Standing  on  the  passing 
track  east  of  tiie  main  track  and  headed 
north  was  freight  train  Na  1800,  waiting 
to  move  north  on  the  main  Une  when  train 
No.  87  should  pass  south  and  clear  the 
switdi;  171  feet  south  of  the  switch  stand 
was  a  clearance  post  which  indicated  the 
widest  distance  between  the  passing  track 
and  the  main  Une.  Waymire  desired  to  move 
his  hand  car  south  of  the  switch  to  avoid 
the  necessity  of  removing  it  from  the  track 
and  to  make  way  for  train  No.  1809.  He 
followed  train  No.  87  south  of  the  swltdi 
stand,  keeping  his  band  car  at  an  average 
distance  of  about  two  car  leng^ths  from  the 
rear  of  the  train.  It  was  claimed  by  the 
plaintiff  that  the  train  backed  up  and  strudc 
the  hand  car,  causing  the  injuries  which  re- 
sulted in  Waymlre's  death.  The  train  crew, 
including  the  brakeman,  conductor,  and  en- 
gineer of  No.  37,  testified  that  the  trahi 
was  not  backed  at  any  time  while  it  was  at 
the  station;  and  the  defendant's  ti'stimony 
was  that  the  backward  movement  of  the  rear 
cars  was  caused  by  the  running  out  of  the 
slack,  after  the  engine  came  to  a  standstill. 
The  jury  found,  however,  that  the  train 
backed.  The  finding  was  based  upon  the 
dying  declaration  of  Waymire  and  the  testi- 
mony of  Mrs.  Waymire.  In  his  dying  state- 
ment Waymire  said  that  the  train  backed  up. 
The  Waymlres  lived  near  the  scene  of  the 
accident,  and  Mrs.  Waymire  testified  that 
she  was  out  in  the  yard  and  saw  the  two 
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trains  standing  at  the  station,  and  her  hus- 
band coming  in  on  the  luind  cat,  and  that 
train  37  backed  up  about  two  car  lengths. 
The  train  consisted  of  70  cars  and  was  more 
than  a  half  mile  long.  While  there  was  a 
conflict  in  the  evidence,  the  finding  of  the 
Jury  determined  the  fact  that  the  train  made 
a  backward  movement  after  it  had  come  to 
9  standstill. 

Several  minutes  Before  train  No.  87  made 
any  backward  movement,  it  had  8t<H?ped  at 
the  station  In  order  to  unload  merchandise 
from  one  of  the  forward  cars.  In  this  po- 
sition, the  rear  of  the  train  extended  some 
distance  north  of  the  passing  track  switch 
and  obstructed  the  main  line,  so  that  it  was 
necessary  for  the  rear  brakeman,  P.  U. 
Hershler,  to  go  back  a  quarter  of  a  mile  to 
flag  trains  that  might  be  approaching  from 
the  north.  After  being  recalled  and  while 
he  was  returning  Waymire's  hand  car  over- 
took him,  and  he  got  on  the  hand  car  and 
rode  to  within  two  car  lengths  of  the  rear 
of  the  way  car.  His  testimony  was  that 
be  stepped  oil  the  hand  car  while  it  was  in 
motion,  ran  ahead,  climbed  on  top  of  the 
way  car,  and  walked  forward  on  top  of  the 
train  several  car  lengths  In  order  to  signal 
to  the  head  end  and  notify  the  other  members 
of  the  crew  that  he  had  returned  to  the 
train.  The  evidence  shows  that  he  was  the 
only  member  of  the  train  crew  who  knew 
that  the  hand  car  was  following  Immediately 
beliind  the  train.  He  testified  that  after  the 
backward  movement  of  the  cars  he  returned 
to  the  end  of  the  train  and  learned  that 
Waymire  bad  been  injured.  None  of  the 
other  section  mm  was  injured.  The  evidence 
does  not  disclose  whether  they  jumped  or 
how  they  escaped  Injury. 

The  testimony  of  a  number  of  experienced 
railway  men.  Including  the  conductor  and 
engineer  of  train  No.  1800,  a  section  foreman, 
and  a  roadmaster  was,  In  substance,  that  In 
their  judgment  it  would  not  be  safe  for  the 
hand  car  to  follow  along  within  two  or  three 
car  lengths  of  a  train  on  the  main  track, 
because  of  the  danger  that  the  train  might 
make  a  backward  movement,  and  that  when 
the  train  stopped  south  of  the  clearance  post 
Waymire  should  have  backed  his  car  past 
the  i>ost  or  have  taken  the  car  oS  the  track ; 
that  by  doing  either  of  these  things  he  could 
have  avoided  all  danger.  The  defendant 
also  introduced  the  printed  rules  of  the 
company,  which  provide  that  all  persons  en- 
gaged in  track  or  bridge  work  shall  keep 
a  sharp  lookout  for  trains  from  either  direc- 
tion and  shall  not  assume  that  a  train  may 
not  come  for  any  certain  time,  nor  act  on 
the  assurance  of  any  person  to  that  effect, 
and  must  protect  themselves  at  all  times, 
when  necessary,  with  proper  signals;  that 
the  greatest  care  must  be  exercised  by  sec- 
tion men  and  bridgemen  while  using  hand 


cars  on  the  main  track  to  avoid  collisicms 
with  trains. 

nie  jury  made  a  finding  that  their  ver- 
dict was  based  on  the  negligence  of  the  de- 
fendant in  lmpr(^>erly  handling  train  No.  37, 
by  moving  it  backward  without  giving  a 
signal.  They  were  asked  to  state  which 
employ^  was  guilty  of  the  negligence,  and 
answered  that  it  was  the  rear  brakeman. 
They  found  that  the  employes  in  control 
of  the  train  knew  of  the  dangerous  prox- 
imity of  the  deceased  to  the  rear  of  the 
train  before  the  collision  and  that  the  em- 
ployes learned  of  this  fact  from  the  rear 
brakeman,  "who  rode  in  on  the  hand  car 
and  knew  its  position."  They  found  that 
Waymire  was  not  guilty  of  negligence  con- 
tributing to  his  death;  that  just  before  the 
collision  occurred  the  hand  car  came  to  a 
standstill  about  two  or  three  car  lengths 
from  the  rear  of  the  train;  and  that  the 
trainmen,  after  stopping  the  train,  reversed 
the  engine  and  moved  the  train  toward  the 
point  of  collision  with  the  hand  car. 

Finding  No.  14  was  to  the  effect  that  there 
was  no  necessity  for  Waymire  to  follow  on 
through  the  north  switch  behind  the  south- 
bound train,  aside  frcHn  the  Inconvenience 
of  removing  the  hand  car  from  the  track  at 
some  point  north  of  the  switch  in  order  to 
let  train  No.  1809  pass;  and,  further,  that 
there  was  nothing  to  prevent  Waymire  from 
easUy  avoiding  the  collision  by  removing  the 
hand  car  from  the  track  at  sqme  point  north 
of  the  switch.  The  finding  that  just  before 
the  accident  occurred  the  employes  in  charge 
of  the  train  knew  of  the  position  of  the 
hand  car  and  of  Waymire  must  be  construed 
as  meaning  that  notice  to  the  rear  brake- 
man  of  these  facts  was  notice  to  the  engineer 
and  conductor  of  the  train  who  were  in 
charge  of  the  movement  of  the  train.  It 
aji^ears,  however,  that  Hershler  was  at  one 
end  of  the  train  and  ttie  engineer  was  at 
the  other  end  and  that  the  train  was  more 
than  a  half  mile  in  length.  The  findings 
of  notice  and  negligence  are  obviously  based 
ui>on  the  theory  that  it  was  the  duty  of 
the  rear  brakeman,  upon  reaching  the  top 
of  the  train,  to  notify  the  englneeer  at  the 
other  end  of  the  train  of  the  position  and 
situation  of  the  hand  car. 

The  defendant  contends  that  the  only  ques- 
tion involved  in  the  case  Is  whether  in  the 
operation  of  a  railroad  "a  train  Is  obliged 
to  keep  out  of  the  way  of  a  hand  car,  or 
a  hand  car  to  keep  out  of  the  way  of  a 
train"?  In  our  view  of  the  case,  this  is 
the  controlling  question.  Because,  if  it  be 
assumed  that  notice  and  knowledge  of  the 
rear  brakeman  respecting  the  situation  of 
the  hand  car  was  the  knowledge  of  the  other 
members  of  the  train'  crew,  the  question  In 
its  last  analysis  is  whether  those  in  charge 
of  the  train  owed  Waymire  the  duty   to 
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Wholly  aside  from  any  question  of  negli- 
gence on  the  part  of  Waymlre,  or  the  ques- 
tion  of  assumption  of  risk,  the  undisputed 
facts  disclose  there  was  no  omission  of  any 
duty  the  defendant  owed  to  him,  and  for  that 
reason  the  Judgment  must  be  reversed  and 
the  cause  remanded,  with  diiectlons  to  ren- 
der judgment  for  the  defendant 

All  the  Justices  concurring. 


KANSAS    FREE   FAIR   ASS'N  V.   GEORGIA 
CASUALTY  CO.     (No.  22696.) 

(Snpreme  Conrt  of  Kansas.     June  B,  1020.) 

(SyUalua  hy  the  Court.) 

1.  Insurance  <3=35 1 4— Exception  of  risk  under 
casualty  policy  until  after  Insured's  payment 
of  adjudged  loss  Is  valid  condition. 

A'  condition  of  a  casualty  insurance  policy 
was  to  the  effect  that  the  casualty  company 
should  not  be  liable  for  any  loss  under  the 
policy  until  after  a  final  judgment  had  been 
rendered  in  a  suit  against  the  insured  for  dam- 
ages and  the  loss  so  adjudged  had  been  paid  in 
money.  Held,  that  the  provision  is  valid,  and 
that  there  must  be  substantial  compliance  with 
it  to  mature  a  liability  of  the  casualty  com- 
pany to  the  insured. 

2.  insurance  ^$=>5I4  —  Insured's  paymant  of 
notes  held  to  comply  with  oondltions  of  cas- 
ualty policy. 

The  ipsured  gave  its  promissory  notes  to 
the  judgment  creditors,  who  thereupon  accept- 
ed the  same  as  payment  and  entered  satisfac- 
tion of  the  judgments;  but  whether  this  consti- 
tuted a  substantial  compliance  with  the  provision 
as  to  payment  is  not  determined,  as  the  promis- 
sory notes,  which  were  afterwards  reduced  to 
judgments  against  the  insured,  were  actually 
paid  in  money  by  the  insured,  and  it  ia  held 
that  such  payments  accomplished  the  purposes 
of  the  contract  provision  and  amounted  to  a 
substantial  compliance  with  the  insurance  con- 
tract. 

3.  Insurance  «=»622(2)— Provision  requiring 
suit  on  casualty  policy  within  90  days  after 
date  of  Judgment  for  loss  is  invalid. 

A  stipulation  in  an  insurance  contract  that 
an  action  thereon  can  only  be  brought  within 
90  days  after  the  date  of  a  judgment  for  the 
loss  is  repugnant  to  the  provisions  of  section 
17  of  the  Code,  and  is  therefore  invalid. 

Appeal  from  District  CJourt,  Shawnee 
County. 

Action  by  the  Kansas  Free  Fair  Associa- 
tion against  the  Georgia  Casualty  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W,  B.  Atchison,  of  Topeka,  for  appellant. 
Bdvin  D.  McKeever,  of  Topeka,  for  appel- 
lee 


JOHNSTON,  C.  J.  The  Kansas  Free  Fair 
Association  brought  this  action  against  the 
Georgia  Casualty  Company  upon  a  policy  oC 
Insurance  issued  by  the  latter,  indemnifying 
the  plaintiff  against  loss  or  damage  tbat 
might  occur  as  the  result  of  automobile  races 
at  a  fair  held  by  plaintiff.  Judgment  In  fa- 
vor of  the  plaintiff  was  rendered,  and  from 
It  defendant  appeals. 

During  the  races  held  by  the  plalntlft 
on  September  17,  1917,  an  automobile  left 
the  track  and  went  through  a  fence,  which 
struck  and  Injured  a  boy  named  Alfred  Scott. 
For  this  injury  an  action  was  brought  by 
Scott  against  the  fair  association,  and  be  re- 
covered a  judgment  for  $2,000  against  the 
association,  which  upon  review  was  affirmed 
in  this  court.  Later  the  father  of  the  Injured 
boy  recovered  a  Judgment  against  the  fair 
association  for  $987  expended  by  him  in  pro- 
viding medical  attention  and  treatment  for 
his  Injured  son.  .The  casualty  company  elect- 
ed to  and  did  defend  against  these  claims  for 
the  fair  association.  Shortly  afterwards  the 
fair  association  demanded  that  the  casualty 
company  pay  and  satisfy  the  Judgments  ob- 
tained by  the  Scotts,  but  the  demand  was  re- 
fused mainly  on  the  ground  that  under  the 
policy  there  was  no  liability  against  the  cas- 
ualty company  for  the  loss  until  the  judgment 
had  been  paid  and  satisfied  by  the  assured. 
The  fair  association  being  without  funds.  It 
gave  its  promissory  notes  to  the  judgment 
creditors,  and  thereupon  satisfaction  of  the 
judgment  was  entered.  The  notes  were  not 
paid,  and  suits  were  subsequently  brought  by 
the  Scotts  upon  these  notes  against  the  fair 
association,  and  judgments  in  their  favor 
were  rendered,  and  subsequently  these  Judg- 
ments were  paid  and  satisfied. 

Before  the  rendition  of  the  Judgments  on 
the  notes,  and  the  entry  of  satiaCaction  of  the 
judgments,  the  present  action  was  brought  by 
the  fair  association  against  the  casualty  com-  - 
pany  upon  the  theory  that  the  giving  of  the 
notes  and  the  satisfaction  of  the  Judgments 
rendered  thereon  matured  a  liability  against 
that  company.  The  casualty  company  still 
contended  tbat  it  was  not  liable  for  the  loss 
until  the  final  judgments  for  the  damages 
against  the  assured  had  been  paid  in  money. 
After  this  action  was  brought,  and  after  the 
Judgments  based  upon  the  notes  had  been 
paid  and  satisfied  by  the  fair  association,  the 
plaintiff  upon  leave  amended  Its  i)etltlon,  set- 
ting forth  the  payment  in  money  of  the  judg- 
ments rendered  upon  the  notes  thaj:  bad  been 
given  In  satisfaction  of  the  judgments  for 
damages  against  the  fair  association.  Upon 
the  testimony  the  trial  court  held  that  the 
plaintiff  was  entitled  to  recover  the  indemni- 
ty provided  for  in  the  policy  of  insurance. 

[1,  2]  It  is  contended  by  the  defendant  that 
under  the  facts,  about  which  there  is  no 
substantial  dispute,  it  is  not  liable  upon  its 
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contract  of  Inaurance.  The  contract  provided 
In  BnbBtance  that  the  casualty  company 
should  not  be  liable  upon  the  policy  until 
after  a  final  judgment  had  been  rendered 
against  the  assured  for  the  loss  sustained, 
and  for  which  payment  In  money  had  been 
made  by  the  assured.  Contracts  of  this  char- 
acter have  been  before  the  court,  and  It  has 
been  held  that  a  stipulation  of  the  kind  In 
question  Is  valid,  and  ttiat  a  liability  against 
the  Insurance  company  does  not  arise,  unless 
the  loss  sustained  has  been  paid  by  the  As- 
sured In  satisfaction  of  a  judgment  rendered 
against  the  assured  for  the  loss.  Carter  v.  In- 
surance Co.,  76  Kan.  275,  91  Fac.  178, 11  U  R. 
A.  (N.  S.)  1166.  In  a  later  case  and  under  a 
stmilar  provision  it  was  ruled  that: 

"Payment  in  money  by  a  policy  bolder  of  his 
loss  and  expense,  after  trial  of  the  issne,  ia  a 
eonditioti  precedent  to  action  on  his  policy." 
Emerson  v.  Indemnity  Association,  106  Kan. 
242,  182  Pac.  647. 

It  is  contended  by  the  defendant  that  the 
execution  of  the  promissory  notes  by  the 
plaintiff,  and  the  acceptance  of  the  same  by 
the  judgment  creditors,  was  not  a  payment 
within  the  meaning  of  the  contract.  On  the 
other  hand,  plaintiffs  insist  that  payment  in 
cash  is  not  essential  to  a  right  of  recovery, 
but  that  payment  in  property  or  in  notes 
accepted  in  lieu  of  money  is  substantial  com- 
pliance with  the  stipulation  of  the  contract, 
and  is  sufficient  to  enable  the  assured  to  re- 
cover against  the  insurer  if  payment  is  made 
in  good  faith  and  the  judgment  debt  is  actu- 
ally extinguished.  The  following  authorities 
are  cited  in  support  of  its  contention :  Herbo- 
Phosa  Co.  V.  Philadelphia  Casualty  Co.,  34 
R.  I.  567,  84  Atl.  1093 ;  Kennedy  v.  Fidelity 
&  Casualty  Co.,  100  Minn.  1,  110  N.  W,  97, 

9  L.  R.  A.  (N.  S.)  478,  117  Am.  St.  Rep.  658, 

10  Ann.  Cas.  673 ;  Stenbom  v.  Brown-Corliss 
Engine  Co.,  137  Wis.  664, 119  N.  W.  308,  20  L. 
R.  A.  (N.  S.)  956;  Seattle  &  S.  F.  R.  &  Nav. 
Co.  V.  Maryland  Cas.  Co.,  60  Wash.  44,  96 
Pac:  509,  18  L.  R.  A.  (N.  S.)  121 ;  Rodgers  v. 
Pacific  Coast  Casualty  Co.,  33  Cal.  App.  70, 
164  Pac.  1116 ;  Taxicab  Motor  Co.  v.  Pacific 
Coast  Cas.  Co.,  73  Wash.  631,  182  Pac.  393 ; 
Komula  V.  G^eral  Acddmt,  F.  &  L.  A.  Corp., 
166  Wis.  620,  162  N.  W.  919;  McBrlde  v. 
.Sitna  Life  Ins.  Co.,  126  Ark.  528,  191  S.  W. 
6;  Gardner  v.  Cooper,  9  Kan.  App.  587,  68 
Pac.  230,  60  Pac.  640.  As  supporting  the 
contrary  view,  that  a  Judgment  cannot  be  sat- 
isfied except  by  the  direct  payment  of  mon- 
ey, the  defendant  cites:  Bberleln  v.  Fideli- 
ty 4  Deposit  Co.,  164  Wis.  242, 159  N.  W.  653 ; 
Curtis  ft  Oartside  Co.  v.  Mtnn  Life  Ins.  Co., 
58  Oki.  470,  160  Pac.  466;  Hebojoff  v.  Globe 
Indemnity  Co.,  35  Cal.  App.  390,  169  Pac. 
1048;  Treloar  v.  Kell  &  Hannon,  86  CaL 
App.  169, 171  Pac.  828. 
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In  the  present  case  it  is  not 'necessary  to 
determine  whether  the  giving  and  acceptance 
of  the  notes  can  be  regarded  as  a  payment  In 
money,  so  as  to  render  the  defendant  liable 
on  the  contract  of  Indemnity,  since  it  was 
shown  under  an  amended  and  supplemental 
pleading  that  the  money  had  actually  been 
paid  In  satisfaction  of  the  judgments  r«i- 
dered  upon  the  notes.  Although  payment  of 
the  loss  was  made  indirectly  -through  the 
medium  of  notes  reduced  to  Judgments  and 
the  payment  of  these  In  money.  It  amounted' 
to  a  substantial  compliance  with  the  contract- 
It  was  immaterial  to  the  defendant  whether 
payment  was  made  in  currency,  or  through 
the  medium  of  diecks,  drafts,  notes,  judg- 
ments, or  other  kind  of  obligations,  so  long  as 
the  medium  employed  was  actually  converted 
into  money  and  paid  on  the  judgments  ren- 
dered for  the  loss.  The  fact  that  entries 
of  satisfaction  of  the  judgments  for  the  loss 
were  made  prior  to  the  conversion  of  the 
obligations  Into  money  and  the  payment  of 
the  same  to  judgment  creditors  is  not  a  mat- 
ter of  concern  to  the  defendant,  so  long  as 
the  Judgment  debts  were  actually  discharged 
by  the  payment  of  money.  The  purpose  of 
the  provision  Is  the  protection  of  the  de- 
fendant against  fraud  in  the  payment  of  loss- 
es. Here  the  claims  for  damages  were  con- 
tested In  actions  defended  by  the  casualty 
company  Itself,  and  judgments  were  render- 
ed, about  the  good  faith  or  validity  of  whidi 
there  Is  no  question.  The  losses  have  been 
actually  paid  by  the  Insured  and  the  judg- 
ments satisfied.  The  payment  of  the  losses 
was  not  theoretical,  but  actual,  and  the  plain- 
tiff now  seeks  to  reimburse  Itself  for  losses 
that  were  fixed  by  final  judgments,  whl<^ 
have  been  fully  paid  in  money.  The  purpose 
of  the  contract  provision  has  been  accom- 
plished by  a  substantial  compliance  with  its 
terms. 

[3]  Attention  Is  also  called  to  the  provision 
requiring  suits  to  be  brout^t  for  the  loss 
within  90  days  from  the  date  of  the  judgment 
and  that  a  greater  time  has  elapsed.  Evi- 
dently the  delay  was  occasioned  by  the  liti- 
gation of  which  an  account  has  been  given. 
However,  this  limitation  is  not  a  bar  to  re- 
covery by  the  plaintiff,  as  the  Code  provides 
that: 

"Any  agreement  for  a  different  time  for  the 
commencement  of  actions  from  the  times  in  this 
act  provided  sliall  be  null  and  void  as  to  such 
agreement"  Gen.  Stat.  1915,  {  6907,  subd.  7 
(Code  Civ.  Proc.  S  17). 

See  Erickson  v.  Commercial  Travelers,  103 
Kan.  831,  176  Pac.  989. 

It  was  brought  within  the  period  prescrib- 
ed by  the  Code,  and  that  is  sufficient 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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STATE   ra  rel.   HENDRY,   Couaty  Atty^  v. 

BOARD  OF  COM'RS  OF  MePHERSON 

COUNTY  et  al.     (No.  22751.) 

(Supreme  Court  of  Eanaaa.    Jane  S,  1920.) 

(SyUabu*  6v  Hi«  Court.) 

1.  Schools  and  school  districts  «=»42(2)— Caa- 
vass  of  election  to  establish  rural  high  school 
cannot  be  challenged  In  the  state's  aetlQjt  to 
enjola  an  election  to  disorganize  it. 

Where  the  canvasaing  board  declares  that 
an  election  has  resulted  in  favor  of  a  proposal 
to  establish  a  rural  high  school,  the  correctness 
of  the  canvass  cannot  be  challenged  by  the 
defendants  in  an  action  brought  by  the  state  to 
enjoin  an  election  called  to'vote  upon  the  ques- 
tion of  disorganizing  the  school. 

2.  InJniMtlon  «=38IX— Lies  at  salt  of  state  to 
prevent  holding -an  unanthorlzed  election. 

Injunction  may  be  granted  at  the  suit  of 
the  state  to  restrain  poblic  officers  from  taking 
steps  preparatory  to  the  holding  of  an  elec- 
tion for  vrbich  the  law  makes  no  provision. 

3.  Sehools  and  school  districts  «s»42(2)— Ru- 
ral high  school  established  after  the  statute 
cannot  hold  election  to  disorgaalze. 

The  provision  of  the  statute  that,  'If  any 
rural  high  school  shall  heretofore  have  voted  to 
organize"  and  certain  other  conditions  exist, 
an  election  may  be  held  to  vote  upon  the  propo- 
sition to  disorganize  it,  does  not  authorize  such 
an  election  with  respect  to  any  school  estab- 
lished after  the  enactment  of  the  statute. 

Appeal  from  District  (Tourt,  McPberson 
County. 

Action  for  Injunction  by  the  State  of  Kan- 
sas, on  relation  of  Alex  S.  Hendry,  County 
Attorney,  a^inst  the  Board  of -County  Com- 
missioners of  McPberson  County  and  others. 
Demurrer  to  petition  overniled,  and  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Frank  O.  Johnson,  Gust  Nyquist,  and  P.  J. 
Galle,  all  of  McPberson,  for  appellants. 

O.  F.  Orattan  and  James  A.  Cassler,  both 
of  McPberson,  C.  M.  WUlIams,  of  Hutchin- 
son, and  Alex  S.  Hendry,  of  McPberson,  for 
appellee. 

MASON,  J.  On  May  13,  1919,  an  election 
was  held  upon  the  question  whether  a  rural 
high  school  should  be  established  In  Mc- 
Pberson county;  in  conformity  with  the  stat- 
ute. Gen.  Stat.  1915,  i  9348,  as  amended  by 
Lawfl  1917,  c.  284,  i  2.  The  vote  was  can- 
vassed and  the  proposition  was  declared  car- 
ried. On  June  24  the  organization  of  the 
district  was  effected  by  the  election  of  a 
school  board,  which  on  the  same  day  con- 
tracted for  supplies  to  the  amount  of  1150 
and  for  the  renting  for  ten  months  of  a 
building  for  school  purposes.  On  June  28  a 
petition  purporting  to  be  signed  by  a  majori- 


ty of  the  electors  of  the  district  waa  filed 
with  the  county  derk  asking  that  an  elec- 
tion be  called  to  vote  upon  the  question  of 
the  disorganization  of  the  school.  On  July 
7  the  county  commissioners  made  an  order 
calling  such  an  election.  On  July  11  this  ac- 
tion waa  broui^t  by  the  state  on  the  rela- 
tion of  the  county  attorney  against  the  com- 
missionera  and  other  officers  to  enjoin  the 
holding  of  the  election,  and  the  various  min- 
isterial acts  preliminary  thereto,  on  the 
ground  that  no  such  proceeding  was  author- 
ized by  the  statute.  A  demurrer  to  the  pe- 
tition was  overruled,  and  aa  answer  was 
filed ;  the  court  sustaining  a  demurrer  to  all 
of  It  excepting  a  general  denlaL  Tbe  case 
was  submitted  upon  the  pleadings,  and  a 
judgment  was  rendered  in  favor  of  the  plain- 
tiff, enjoining  the  performance  of  any  acta 
looking  to  the  holding  of  the  election.  The 
defendants  appeaL 

[1]  1.  The  portion  of  the  answer  to  wlilch 
a  demurrer  was  sustained  contained  an  alle- 
gation that  five  ballots  (enough  to  affect  the 
result)  cast  at  the  election  at  which  the  pro- 
posal to  establish  the  school  was  submitted, 
which  should  have  been  counted  In  the  neg- 
ative, were  rejected  altogether  because 
marked  with  a  cross  near,  Instead  of  within, 
the  square  provided  for  the  use  of  the  voters. 
The  appellant's  argument  appears  to  con- 
cede that  the  rules  peculiar  to  the  Austra- 
lian ballot  system  should  control — a  matter 
concerning  which  there  may  be  some  doubt 
Abrahams  t.  School  District,  97  Kan.  325, 
156  Pac.  16.  Neither  that  question  nor  the 
correctness  of  the  result  reached  on  the  can- 
vass of  the  returns  of  the  election  need  be 
now  determined.  The  present  action  is  one 
brought  by  the  state  to  enjoin  the  holding  of 
the  election  to  vote  upon  the  disorganization 
of  the  school,  on  the  ground  that  such  a  pro- 
ceeding is  unknown  to  the  law.  If  the  plain- 
tiff Is  otherwise  entitled  to  the  relief  sought, 
ItB  right  thereto  cannot  be  Impaired  by  any 
defect  in  the  steps  by  which  the  estabUsh- 
ment  of  the  school  was  brought  about  If 
it  be  true  that  the  electors  of  the  district  de- 
cided against  the  establishment  of  the  sdiool, 
that  fact  obviously  could  not  justify  the 
holding  of  an  election  not  warranted  by  the 
statute  to  vote  upon  a  proi)ositlon  for  its  dis- 
organisation. 

[2]  2.  It  Is  urged  that  an  action  will  not 
lie  to  enjoin  the  holding  of  an  election,  or 
the  preliminary  acts  necessary  thereto. 
Such  is  without  doubt  the  general  rule. 
Duggan  V.  Ehnporla,  84  Kan.  429,  114  Paa 
236,  Ann.  Cas.  1912A,  719;  9  R.  a  L.  1001. 
See,  however,  22  Cyc.  885, 886 ;  2  Joyce  on  In- 
junctions, H  13S6,  1386a;  State  ex  reL  v. 
Cunningham,  81  Wis.  440,  61  N.  W.  724, 
16  L.  n.  A.  561 ;  and  State  ex.  reL  Lramb  v. 
Cunningham,  Secretary  of  State,  83  Wis.  90, 
53  N.  W.  35,  17  L.  R.  A.  145,  35  Am.  St.  Rep. 
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27.  The  present  case,  however,  cHff  era  In  two 
respects  from  those  In  which  that  rule  has  or- 
dinarily been  applied.  Here  the  action  la 
brought  In  behalf  of  the  public,  and  not  of 
Individuals,  and  the  objection  Is  not  based 
npon  the  existence  of  mere  Irregalarltles  In 
the  procedore  followed,  bat  npon  the  conten- 
tlon  that  the  election  Is  one  for  which  there 
is  no  legal  authority  whatever.  The  govern- 
ment may  invoke  the  aid  of  a  court  of  equity 
wlthoat  showing  a  pecuniary  interest 

"The  obligations  which  it  la  under  to  promote 
tlie  interest  of  all,  and  to  prevent  the  wrong- 
doing of  one  resniting  in  injury  to  the  general 
welfare,  is  often  of  itself  sufficient  to  give  it  a 
standing  in  court."  In  re  Debs,  168  U.  S.  664. 
584,  15  Sup.  Ct.  900,  006  (3»  L.  Ed.  1092). 

"The  state  may  maintain  injunction  against  a 
public  officer  to  restrain  him  from  a  viola- 
tion of  bis  official  duty,  although  other  remedies 
may  be  open,  and  be  may  have  given  a  suffi- 
cient bend.  It  bas  an  interest  in  seeing  that  the 
will  of  the  Legislature  is  not  disregarded,  and 
need  not,  as  an  individual  plaintiff  mast,  show 
grounds  of  fearing  more  specific  injury."  State 
V.  Lawrence,  80  Kan.  707,  103  Pac  889. 

It  in  fact  the  law  does  not  contemplate 
cbe  holding  under  any  circumstances  of  such 
an  election  as  that  here  involved,  we  think 
it  within  the  province  of  a  coArt  of  equity, 
at  the  instance  of  the  representative  of  the 
public,  to  Interfere  to  prevent  the  doing  of 
an  entirely  fruitless  act,  involving  some  ex- 
pense and  perhaps  serving'  as  a  practical  im- 
pediment to  the  functioning  of  a  school. 

[S]  8.  Prior  to  1917  the  law  in  relation  to 
rural  Itigh  schools  made  no  provision  for  a 
vote  upon  a  proposition  for  disorganization. 
At  the  legislative  session  of  that  year  an  act 
was  passed  amending  it  in  many  respects 
and  adding  to  the  section  relating  to  the  es- 
tablishment of  such  a  school  this  provision: 

"If  any  rural  liigh  school  shall  heretofore 
have  voted  to  organize  nnder  the  provision  of 
tills  section,  and  shall  not  have  accumulated  any 
property,  nor  incurred  any  expense  or  obliga- 
tion, nor  issued  any  bonds  or  other  evidence  of 
indebtedness,  such  mral  high  school  may  be 
disorganized  upon  a  petition,  notice,  and  elec- 
tion presented,  given  and  held  for  the  disor- 
ganization of  such  rural  high  school  upon  the 
8a<ne  terms  and  provisions  as  are  hereinbefore 
prescribed  in  tills  section  for  the  eatablishing 
and  locating  thereof,  except  that  such  petition 
■hall  pray,  such  notice  shall  declare  and  sudt 


election  shall  be  lr<>ld  for  the  disorganlsatton 
of  said  rural  fajgb  schobl>'  provided,  that  tliis 
shall  not  affect  any  district  ii^  wUch  a  suit  bas 
been  brought  concerning  the  organization,  or 
ismanco  of  bonds."    Laws  1917,  c.  284,  S  2.' 

The  language  quoted  makes  the  provision 
for  disorganization  applicable  only  to  such 
mral  high  schools  as  had  already  been  es 
tablisbed.  It  could  be  held  to  apply  to  the 
school  here  involved  only  by  adopting  a  con- 
struction that  would  give  to  the  word  "here- 
tofore" the  effect  of  "heretofore  or  hereaft- 
er." It  is  true  that  great  liberality  of  inter- 
pretation of  words  indicating  the  period  to 
which  a  statute  relates  is  allowed  for  the 
purpose  of  carrying  out  the  manifest  will  of 
the  Legislature.  State  ez  rel.  v.  City  of 
Lawrence,  101  Kan.  225,  166  Pac.  826.  But 
we  discover  nothing  in  the  present  instance 
to  suggest  that  the  framers  of  the  law  in 
question  desired  to  affect  any  schools  except- 
ing such  as  at  the  t^me  of  its  passage  had  al- 
ready been  created.  This  court  has  recently 
refused  to  give  to  "heretofore"  the  force  of 
"theretofore"  even  when  that  constmctlon 
might  have  prevented  a  statute  from  being 
held  unconstitutional.  Patrick  v.  Haskell 
Ciounty,  105  Kan.  163, 160, 181  Pac.  61L  The 
rule  that  a  retrospective  operation  of  a  stat- 
ute Js  disfavored  is  based  largely  upon  the 
poUcy  of  avoiding  Interference  with  anteced- 
ent rights,  and  Id  any  event  could  be  of  no 
aid  here,  because,  whether  the  statute  has  a 
prospective  operation  or  not,  it  does  explicit- 
ly affect  districts  already  created.  It  seons 
reasonable  to  suppose  that  the  Legislature 
intended  to  supply  a  means  of  disposing  of 
schools  which  at  the  time  of  the  enactment 
were  known  to  have  become  dormant,  rather 
than  to  adopt  a  practice  which  in  effect 
would  allow  an  Immediate  reconsideration 
whenever  the  people  of  a  district  might  in 
the  future  vote  to  establish  a  rural  high 
BchooL 

We  conclude  that  the  Legislature  Intended 
the  provision  regarding  disorganization  to 
apply  only  to  districts  which  were  in  exist- 
ence when  it  was  enacted.  This  conclusion 
Justifies  the  injunction  against  the  election, 
and  makes  it  unnecessary  to  consider  any  of 
the  other  questions  that  have  been  argue4. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 
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LAVERTY  at  «l.  V.  LARNED  OIL  &  GAS 
CO.  flt  al.    (No.  22667.) 

(Supreme  Court  of  Kansas.     June  6,  1020.) 

(BvUaliu  by  the  Court.) 

1.  Appeal  and  error  «=393l(e)— Only  oompe- 
tent  evidence  la  presumed  to  have  been  oor> 
sidered  by  trial  court. 

Rule  followed  that  in  a  trial  by  the  court 
it  will  be  presumed  that  only  competent  evi- 
dence was  considered.     ' 

2.  Homestead  ^ss'l  17— Husband's  extensions 
of  oil  lease  on  homestead  without  wife's  con- 
sent not  valid. 

The  lease  in  question  is  held  to  be  of  sncli 
character  as  to  require  the  joint  consent  of  the 
wife,  and  to  render  extensions  agreed  to  by 
the  husband  alone,  of  no  legal  effect. 

Appeal  from  District  Court,  Wilson  County. 

Action  byC.  J.Lavertyand  another  against 
the  Lamed  Oil  &  Gas  Company,  a  partner- 
Bblp  consisting  of  B.  R  Frizelle  and  two 
others,  to  cancel -an  oil  lease.  Decree  for  de- 
fendants, and  plaintiffs  appeaL  Beversed, 
and  cause  remanded,  with  directions. 

S.  H.  Piper,  of  Independence,  and  A.  H. 
Ward,  of  Neodesha,  for  appellants. 

J.  L.  Stryker,  of  Fredonla,  and  J.  W.  Fln- 
ley,  of  Chanute,  for  appellees. 


WBST,  3.  The  plaintiffs  sought  to  cancel 
an  oil  lease,  failed  in  their  action,  and  ap- 
peal from  an  adverse  decree.'  The  pivotal 
provision  in  the  Instmment  was  this: 

"The  second  party  agrees  to  commence  an  oil 
or  gaa  well  on  said  premises  on  or  before  Feb- 
ruary 1,  1918,  or  in  lien  thereof  this  lease  is 
void  from  the  agreed  date." 

The  wen  was  not  begun  in  the  time  specifi- 
ed, and  two  extensions  were  granted,  and  the 
petition  alleged  that  during  the  x)erlods  thus 
covered  no  well  was  begun,  that  the  condl' 
tions  of  the  lease  had  been  broken,  and  the 
defendant  notified  that  its  lease  was  thereby 
forfeited,  and  demand  made  in  writing  for 
surrender  and  release. 

The  defendant  alleged  that  It  bad  paid 
the  required  rental;  that  the  plaintiffs  had 
requested  it  not  to  drill  upon  the  laud,  but  to 
drill  upon  other  land,  and  thereby  waived 
the  provisions  of  their  lease ;  and  that  when 
an  attempt  was  made  to  drill  upon  their 
land  the  plaintiffs  refused  to  permit  sudi  an 
attempt  to  be  carried  out.  The  plaintiffs  by 
their  reply  alleged  that  the  request  to  the 
defendant  not  to  drill  upon  the  land  was 
void,  because  verbal  and  in  violation  of  the 
statute  of  frauds. 

The  court  found  and  decreed  that  the  plain- 


tiffs were  not  entitled  to  cancelation,  tbat 
it  would  be  inequitable  to  decree  cancella- 
tion, and  that  the  plaintiffs  were  estopped 
hy  represmtations  to  the  defendant,  and 
ordered  that  unless  the  defendant  should 
begin  drilling  within  a  oertahi  date  fixed 
the  lease  would  be  forfeited.  Error  Is  as- 
signed upon  the  admission  and  excluslan  of 
evidence,  the  denial  of  a  new  trial,  and  on 
&e  decree  as  contrary  to  the  evidence. 

Counsel  in  their  brief  condense  these  as- 
signments into  three  points:  The  termina- 
tion of  the  lease,  the  admission  and  exclusion 
of  testimony,  and  the  denial  of  a  new  trial ; 
but  in  their  written,  as  well  as  their  oral, 
argument  they  base  their  c<mtention  almost 
exclusively  on  the  proposition  Oat  the  al- 
leged waivers  were  not  Joined  in  by  the  plain- 
tiff Dulie  lAverty,  and  that,  as  the  land  cov- 
ered by  the  lease  was  the  homestead  of  the 
plaintiffs,  the  husband  could  not  waive  any 
of  the  provisions  of  the  lease  amounting  to 
a  change  therein  without  the  joint  consent  of 
his  wife;  hence  such  attempted  waiver  by 
him  alone  was  void  and  of  no  effect 

[1,2]  As  the  trial  was  before  the  court,  the 
presumption  is  that  proper  evidence  only  was 
considered  in  reaching  Its  conclusion  (Wil- 
son V.  Colbovn,  106  Kan.  440,  188  Pac.  430), 
and  we  will  follow  counsel  on  both  sides,  and 
assume  that  the  real  determining  question  in 
the  case  is  the  effect  of  the  wife's  failure  to 
Join  in  the  alleged  waiver.  The  lease  in 
question  granted  for  a  term  of  ten  years — 

"the  following  described  premises,  •  •  • 
full  and  exclusive  authority  to  enter  upon  said 
premises,  and  to  drill,  operate  for,  and  procure 
oil,  gas,  and  minerals,  together  with  the  right 
of  taking  upon  said  premises  and  removing 
therefrom,  any  machinery,  tools,  lumber,  pipe, 
casing,  and  other  things  necessary  in  said 
work,  and  to  construct  on  said  premises,  and 
remove  therefrom,  pumping  plants,  tanks,  pipe 
lines,  and  other  things  necessary  in  the  opera- 
tion of  this  lease,  avoiding  as  far  as  possible 
damage  to  said  premises  and  growing  crops. 
*    •    •  '• 


This  instrument  Is  of  such  diaracter  as  to 
Involve  the  homestead  rights  of  each  of  its 
owners.  Land  Co.  v.  Oas  Co.,  43  Kan.  S18, 
23  Pac.  630 ;  Gas  Co.  v.  Land  Co.,  64  Kan.  633, 
38  Pac.  790.  Assuming  that,  when  the  time 
limit  expired,  the  lease,  according  to  Its 
terms,  became  void,  then  an  extension  must 
necessarily  be  equivalent  to  a  new  lease,  and 
unless  the  original  lease  would  he  valid  with- 
out the  wife's  i<Ant  consent  such  extension 
would  not  be  valid.  See  opinion  in  Watson  t. 
Watson,  on  second  motion  for  rehearing,  189 
Pac.  949,  and  cases  dted. 

The  provisions  quoted  make  it  plain  that 
the  instrument  involved  the  occupation  of  the 
homestead.  It  is  conceded  that  the  wife  did 
not  Join  in  the  extension  agreements.    Wlhlle 
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It  was  argaed  tbat  she  bad  knowledge  of 
them,  and  while  she  may  have  tadtly  con- 
sented to  all  but  the  last  one,  she  In  no  wise 
lent  her  consent  to  that  on&  Sometimes  in- 
Toklng  the  homestead  right  may  seem  nnfair, 
and  appear  to  work  a  hardship;  but  this  fur- 
nishes no  reason  for  removing  any  of  the 
restrictions  which  the  C!onstltution  and  stat- 
ute have  placed  around  a  Kansas  home. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  in 
accordance  herewith. 

All  the  Justicen  concurring. 


ANDERSON  et  al.  v.  PIPER  et  aL 
\  (No.  22750.) 

(Supreme  Court  of  Kansas.     June  6,  1920.) 

(ByttaXm*  ty  the  Court.) 

t,  ContlnuaRM  ^$=>54— Voluatary  dIsmlMal  and 
a  SMNind  aoMoR  for  same  relief  waived  error 
In  denying  continuance. 
Volnntary  dtsmlsaal  of  tbeir  action  by  the 
plaintiffB  after  denial  of  their  motion  for  a  con- 
tinuance, and  immediate  commencement  of  a 
second  action  for  the  lame  relief,  waived  error 
committed  in  denying  the  continuance. 

2.  Refusal  to  rainstate  first  action. 

The  proceedings  examined,  and  %M,  the 
court  did  not  abuse  its  discretion  in  refusing 
to  reinstate  the  first  action. 

Appeal  from^  District  Court,  Montgomery 
County. 

Will  contest  by  Andrew  Anderson  and  oth- 
ers against  S.  H.  Piper,  executor  of  Herman 
Anderson,  deceased,  and  another.  From  the 
dismissal  of  an  action  without  Judgment  on 
the  merits  and  from  an  order  sustaining  a 
demurrer  to  a  second  petition,  plaintiffs  ap- 
peal.   Affirmed. 


T.  H.  Stanford,  of  Ind^nendoioe,  for  ap- 
pdlantB. 

S.  H.  Piper,  Cbas.  D.  Shukers,  and  Chester 
Stevens,  all  of  Independence,  for  appellees. 

BLRCH,  J.  The  notice  of  appeal  includes 
two  appeals  under  the  above  title.  The  first 
presents  for  review  proceedings  culminating 
In  dismissal  of  an  a(^tIon  without  Judgment 
on  the  merits.  The  second  presents  for  re- 
view an  order  sustaining  a  demurrer  to  a 
second  petition  for  the  same  relief. 

[1]  The  action  was  one  to  contest  a  wilL 
The  Judge  of  the  district  coiurt  was  disquali- 
fied, and  the  Judge  of  another  district  was 
called  to  hear  the  case.  On  May  6  the  case 
was  set  for  trial  on  Uay  23,  and  all  parties 
were  notified.  On  May  23  the  Judge  pro  tern, 
appeared,  called  the  case,  and  the  defendants 
announced  themselves  ready  for  trial.  The 
plaintiffs  were  not  ready,  and  asked  for  a 
continuance,  which  was  denied.  Thereupon 
the  plaintiffs  dismissed  the  action.  On  the 
next  day  the  plaintiffs  refiled  their  suit.  On 
July  6  the  plaintiffs  filed  a  motion  to  rein- 
state tbeir  former  case,  which  was  heard 
and  denied  in  September. 

Any  error  committed  in  denying  the  con- 
tinuance was  waived  by  the  voluntary  dis- 
missal and  commencement  of  the  second  ac- 
tion. 

[1]  The  evidence  offered  at  the  hearing  of 
the  motion  to  reinstate  was  directed  to  the 
situation  at  the  time  continuance  was  refus- 
ed, and  was  conflicting.  The  motion  was 
heard  by  the  Judge  pro  tern.,  and  hlis  deter- 
mination of  tlie  matter  is  conclusive.  The 
claim  that  the  case  was  irregularly  called 
for  trial  is  not  sustained,  and,  nothing  else 
approaching,  abuse  of  discretion  is  disclosed. 

The  appeal  from  the  ruling  sustaining  a 
demurrer  to  the  second  petition  Is  not  ar- 
gued, presumably  because  the  subject  is  cov- 
ered by  the  decision  In  the  case  of  MedUl  t. 
Snyder,  71  Kan.  580,  81  Pac.  216. 

The  Judgment  of  the  district  court  ia  af- 
firmed. 

All  the  Justices  concurring. 
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DALE  V.  ARMSTR0N6.     (No.  22600.) 

(Snpreme  Court  of  Kansas.     June  5,  1920.) 

(Syttabua  iy  the  Court.) 

i.  Master  and  servant  ®=9302( I )— Scope  of  em- 
ployment, deflned. 

An  employer  was  sued  for  damages  result- 
ing from  personal  injuries  sustained  in  a  col- 
lision with  an  autotruck  negligently  driven  by 
his  employ^.  The  employ^  was  required  to  de- 
liTer  a  box  at  a  stated  place,  and  had  deviated 
from  the  course  of  his  employment  to  do  an 
errand  for  a  third  person.  BM,  it  the  place 
where  the  accident  occurred  w^re  a  place  where 
the  driver,  confining  bis  conduct  strict^'  to 
the  business  of  delivering  the  box,  might  prop- 
erly be,  and  if,  when  at  that  place,  the  driver's 
movements  were  impelled  by  a  purpose  to  de- 
liver the  box,  the  jury  was  authorized  to  say 
he  was  within  the  scope  of  his  employment. 

2.  Master  and  servant  «=»330(2)— Testimony 
at  to  scope  of  employment  held  Immaterial. 
The  driver  was  not  permitted  to  testify 
that  he  would  not  have  been  at  the  place  where 
the  collision  occurred  but  for  the  deviation,  and 
that  in  going  on  to  the  place  of  delivery  he  in- 
tended to  make  a  slight  detonr  from  the  most 
direct  route.  Held,  the  evidence  was  not- mate- 
rial. 

I 
Appeal    from    District    Court,    Sedgwick 
County. 

Action  by  John  T.  Dale  against  M.  B.  Arm- 
strong. Judgmoit  for  plaintiff,  and  defend- 
ant appeals.   Affirmed. 

Brubacher  &  Jodiems  and  T.  W.  Sargent, 
all  of  Wichita,  for  appellant. 

Stanley,  Stanley  &  Hegler,  of  Wichita,  for 
appellee. 

BURCH,  J.  The  action  was  one  against  an 
employer,  for  damages  resulting  from  person- 
al injuries  sustained  in  a  collision  with  an 
autotruck  negligently  driven  by  bis  employe. 
The  question  was  whether  or  not  Oie  driver 
was  within  the  scope  of  his  employment 
when  the  collision  occurred.  The  plaintiff  re- 
covered, and  the  defendant  appeals. 

[1]  The  defendant's  place  of  business  is  on 
Douglas  avenue,  a  street  running  east  and 
west  in  the  city  of  Wichita.  Four  blocks 
north  of  Douglas  avenue  is  the  parallel  street 
of  Central  aveune.  Between  the  two  is  Sec- 
ond street  The  first  street  east  of  the  de- 
fendant's place  of  business,  which  runs  north 
of  Central  avenue,  is  Topeka  avenue.  East 
of  Topeka  avenue  are  the  following  parallel 
streets:  Emporia  avenue,  St.  Francis  avenue, 
Cleveland  avenue,  and  Mathewson  avenue. 
The  driver  of  the  truck,  Morris,  was  required 
to  deliver  a  box  at  a  residence  on  Mathewson 
avenue  north  of  Central  avenue.  Another 
employe  of  the  defendant,  Handley,  asked  the 
driver  to  take  him  to  his  home  to  get  his 


f  overcoat  They  went  west  on  Douglas  ave- 
nue three  blocks  to  Main  street,  north  on 
Main  street  to  Central  avenue)  and  west  on 
Central  avenue  five  and  a  half  blocks  to 
Handley's  home.  After  Handley  procured 
his  overcoat  they  went  east  on  Central  ave- 
nue, crossed  Topeka  avenue,  and  had  reached 
Emporia  avenue  when  the  accident  occurred. 
Central  avenue  is  paved  as  far  east  as  St 
Francis  avenue.  From  there  to  Mathewson 
avenue  it  is  not  paved,  and  it  Is  crossed  by 
some  railroad  tracks. 

No  complaint  Is  made  of  the  instructions, 
which  submitted  to  the  Jury  the  question 
whether  or  not,  after  going  for  Handley's 
overcoat  Morris  had  resumed  his  errand  of 
deliTering  the  box,  and  was  acting  in  the 
scope  of  his  employmoit  when  the  accident 
occurred.  The  jury  returned  the  following 
special  findings  of  fact,  wliich  are  not  icon- 
tested:  • 

"(1)  Q.  It  yon  find  the  defendant  Arm- 
strong, or  his  agent»  guilty  of  negligence,  state 
fully  each  and  all  acts  of  negligence.  A.  By 
driving  carelessly,  and  not  watching  where 
he  was  going. 

"(2)  Q.  At  the  time  the  injury  complained  of 
occurred,  were  Ambrose  Morris  and  H.  M. 
Handley  returning  from  Handley's  honse  or 
home,  where  they  had  gone  to  get  Handley's 
overcoat?    A,  No. 

"(3)  Q.  If  you  find  Handley  had  gone  to  get 
his  coat,  and  wag  returning  from  this  mission 
when  the  injuries  to  the  plaintifE  occurred, 
t&en  state  was  he  getting  his  coat  fo>  his  own 
personal  purposes.  A.  Ho  was  not  returning 
from  getting  his  coat  at  the  time  of  the  ac- 
cident 

"(4)  Q.  If  yon  answer  the  last  question  "No,' 
then  state  fully  for  what  purposes  he  was  get- 
ting his  coat.  A.  From  Topeka  and  Central 
west  to  fifth  block  on  West  Central  and  re- 
turn east  to  Topeka  and  Central  on  mission  for 
hia  coat  from  Topeka  east  on  Central  on  mis- 
sion of  delivering  box. 

"(5)  Q.  Was  the  usual  and  direct,  regular 
and  proper  route  from  the  Armstrong  Music 
Company's  place  of  business  in  Wichita,  Kan., 
to  513  Mathewson  street  as  follows:  East  on 
Douglas  avenue  to  Cleveland  avenue;  then  north 
on  Cleveland  to. Central  avenue;  then  east  on 
Central  to  Mathewson,  or  north  on  Topeka 
avenue  to  Second  street;  then  east  on  Second 
street  to  Cleveland  avenue;  then  north  on 
Cleveland  avenue  to  Central;  then  east  on  Cen- 
tral to  Mathewson,  north  on  lilathewson  to  513 
Mathewson?  A.  Yes;  with  other  routes  indnd- 
ing  north  on  Topeka  to  Central;  then  east  on 
Central  to  Mathewson;  then  north  on  Mathew- 
son to  point  of  delivery. 

,"(6)  Q.  Was  Mr.  Handley's  home,  or  the 
place  where  he  and  Morris  went  to  get  Hand- 
ley's  overcoat,  on  that  route?    A.  No. 

"(7)  Q.  At  the  time  of  the  collision  on  Cen- 
tral avenue,  were  Handley  and  Morris  on  the 
usual,  regular,  and  customary  route  from  Arm- 
strong Music  Company's  place  of  busineaa  to 
Mathewson  Htreet  where  the  box  was  to  be  de- 
livered?     A.  Yes;    one  of  them." 
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The  defendant  contends  he  was  not  al- 
lowed to  present  his  case  fairly  to  the  Jury, 
because  of  the  exclusion  of  material  evidence. 
Morris  was  not  permitted  to  testify  that  in 
delivering  the  box  he  would  not  have  been 
at  Central  and  Emporia  avenues,  where  the 
accident  occurred,  If  he  had  not  gone  on  the 
errand  for  Handley,  and  that.  If  the  accident 
bad  not  occurred,  he  intended  to  go  east  on 
Central  avenue  to  St  Francis,  south  on  St 
Francis  to  Second,  east  on  Second  to  Cleve- 
land, north  on  Cleveland  to  Central,  and  then 
east  on  Central  to  Mathewson.  The  offered 
evidence  was  not  material. 

If  the  place  where  the  accident  occurred 
were  a  place  where  the  driver,  confining 'his 
conduct  strictly  to  the  business  of  delivering 
the  box,  might  properly  be,  and  if  when  at 
that  place  his  movements  were  Impelled  by  a 
purpose  to  deliver  the  box,  the  jury  was  au- 
thorized to  say  he  was  then  within  the  scope 
of  his  employmoit.  Intention  and  locality 
coDcnrred  to  place  him  tiiere.  Whether  or 
not  he  would  have  been  there  but  for  the 
deviation,  and  what  course  convenience  might 
have  suggested  he  should  take  from  there  on, 
were  not  important.  There  are  authorities 
wblcta  would  sustain  a  finding  of  fact  that 
Morris  was  witbhn  the  scope  of  his  emplo^*- 
ment  from  the  time  he  left  Handley's  house, 
bnt  it  is  not  necessary  to  approve  or  disap- 
prove them.  The  question  of  when  the  course 
-of  deviation  has  turned  back  into  the  course 
of  employments  a  question  of  fact  (notes 
47  L.  R.  A.  [N.l.]  662 ;  L.  B.  A.  1916A,  657), 
and  the  observations  Just  made  ate  well  with- 
in any  reasonable  rule. 

[2]  Whatever  may  be  said  respecting  the 
propriety  .of  the  court's  rulings,  the  offered 
evidence  was  sufficiently  covered  by  testi- 
mony which  Morris  was  permitted  to  give. 
He  described  two  so-called  usual  and  ordi- 
nary routes  of  travel  from  the  defendant's 
place  of  business  to  the  place'  where  the  box 
was  to  be  delivered,  neither  one  of  which 
would  touch  the  place  of  the  accident,  and  he 
then  described  what  route  he  would  take  in 
making  the  delivery.  He. said  he  would  go 
east  on  Douglas  to  Cleveland,  down  Cleve- 
land to  Central,  and  over  on  Central  to 
Mathewson,  and  be  gave  the  facta  relating  to 
the  desirability  or  undesirablltty  of  Central 
avenue  as  part  of  a  direct  route  to  Mathew- 
son flrom  the  place  of  the  accident 

The  unpaved  condition  of  east  Central  ave- 
nue did  not  deter  Morris  from  including  a 
portion  of  It  in  his  preferred  route  to 
Mathewson,  and  the  other  "usual  and  ordi- 
nary" route  which  he  described  crossed  rail- 
road tracks.  After  weighing  the  testimony, 
the  Jury  was  satisfied  the  route  by  way  of 
T<q>eka  avenue  to  Central,  and  then  east  on 
Central  to  Mathewson,  was  Just  as  "usual  and 
direct,  regular  and  proper,"  as  any  other, 
and  so  found. 


There  is  nothing  else  of  Importance  in  the 
case,  and  the  Judgment  of  the  district  court 
is  afilrmed. 

All  the  JusUceii  concurring. 


WATERS  et  at.  V.  HATFIELD  et  al. 
(No.  22732.) 

(Supreme  Court  of  Eansaa.     June  5,  1920.) 

■  (Sytlabut  hv  the  Oourt.) 

1.  Mines  aad  minerals  <s=»78(l)— Oil  and  gas 
lease  construed  to  require  completion  of  well 
within  60  days,  except  for  unavoidable  delay. 

An  oil  and  gas  lease  for  the  term  of  one 
year,  "and  so  long  thereafter  as  oil  or  gas 
shall  be  produced,"  containing  a  provision  by 
whicli  the  lessees  agreed  to  complete  a  well  on 
the  premises  within  60  days  from  the  date  of 
the  lease,  or  in  caqe  of  a  failui;^  to  complete  a 
well  within  that  time  to  pay  to  the  lessors  $15 
'in  advance  for  each  additional  month  such 
completion  is  unavoidably  delayed,"  is  construed 
to  mean  that  a  well  should  be  completed  within 
00  days,  except  that  its  completion  might  be 
deferred  by  some  unavoidable  delay. 

2.  Mines  and  minerals  €=378(7)— Findings  sop- 
ported  by  evidence  held  to  entitle  lessor  to 
cancel  the  lease. 

In  an  action  to  cancel  such  lease,  a  finding 
supported  by  snificient  evidence  that  no  well 
had  been  commenced  or  completed  within  the 
00-day  period,  and  that  the  fidlure  was  not  the 
result  of  any  unavoidable  delays,  entitled  plain- 
tifEs  to  a  decree  setting  aside  the  lease. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  O.  D.  Waters  and  others  against 
J.  M.  Hatfield  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Afilimed. 

Banks  ft  O'Brien,  of  Independence,  for  ap- 
pellants. 

Chester  Stevens  and  Chas.  D.  Shukets, 
both  of  Indeiwndence,  for  appellees. 

PORTBB,  J.  The  actloil  was  <me  to  can- 
cel an  oil  and  gas  lease.  In  which  the  plain- 
tiffs prevailed,  and  the  defendants  appeaL 

Except  for  a  single  word  In  one  xdause, 
the  instrument  was  an  ordinary  oil  and  gas 
lease  for  the  term  of  one  year  "and  so  long 
thereafter  as  oil  or  gas  should  be  produced 
or  operations  continued."  The  stated  con- 
sideration was  the  payment  In  cash  of  |620 
and  "the  covenants  and  agreements  herein- 
after ccmtained,  on  the  part  of  the  parties  of 
the  second  part  to  be  imld,  kept,  and  per- 
formed." The  lessors  were  to  receive  a  roy- 
alty of  one-eighth  of  all  the  oil  produced 
and  saved  from  the  premises,  and  gas  was  to 
be  piped  to  within  50  feet  of  their  residence 
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on  tbe  premises  for  their  domestic  nse,  free 
of  cliarge. 

The  controversy  turns  over  the  etTect  to 
be  given  to  a.  danse  by  which  the  lessees 
agreed — 

"to  complete  a  well  on  said  premises  witliin 
sixty  (60)  days  from  the  date  hereof,  or  in 
case  •£  a  failure  to  complete  a  well  within  the 
time  above  specified,  to  pay  to  the  first  parties 
fifteen  dollars  (J|1S)  in  advance  for  each  addi- 
tional month  sach  completion  is  unavoidably  de- 
layed from  the  time  above  mentioned  for  the 
completion  of  anch  well,  until  the  well  is  com- 
pleted or  this  contract  is  surrendered,  as  is 
hereinafter  provided;  such  payment  for  delays 
shall  be  made  by  check  mailed  to  credit  of  par- 
.  ties  of  first  part  or  deposited  to  their  credit 
in"  a  certain  bank  at  Elk  City. 

PlaintifTs  evidence  showed  that  the  land 
embraced  in  the  lease  lies  within  an  exten- 
sive gas  field,  and  that  at  the  time  of  the 
trial  there  was  only  one  yrell  within  300  feet 
of  plaintiffs'  land  with  a  daily  capacity  of 
23,000,000  cubic  feet  of  gas,  and  within  a 
quarter  of  a  mile  of  another  well  with  a 
daUy  capacity  of  20,000,000  cubic  feet 
There  was  evidence  that  the  defendants  had 
a  drilling  rig  of  their  own  within  four  miles 
of  the  land  at  the  time  the  lease  was  deliv- 
ered, and  that  no  ^ort  was  made  by  them 
to  move  a  drilling  rig  on  plaintiffs'  land,  and 
that  no  well  had  been  commenced  or  com- 
pleted. The  trial  court  found  that  the  de- 
fendants made  no  effort  to  develop  the  land 
within  60  days  from  the  10th  day  of  Au- 
gast,  1918,  the  date  the  lease  was  executed, 
and  that  this  failure  was  not  the  result  of 
any  unavoidable  delays;  that  on  October  12 
plain  tiffs,  caused  a  written  notice  to  be  serv- 
ed upon  defendants,  declaring  that  the  lease 
was  void  for  the  defendants'  failure  to  keep 
and  perform  the  conditions  and  covenants  of 
the  lease. 

As  conclusions  of  law  the  court  hdd  that 
the  lease  provided  by  its  terms  that  a  well 
should  be  completed  witliln  60  days,  except 
that  its  completion  might  be  deferred  by 
some  unavoidable  delay,  and  that  by  reason 
of  the  omission  and  neglect  of  the  defend- 
ants to  keep  and  perform  this  covenant  they 
had  forfeited  their  rights,  and  Judgment  was 
entered  canceling  and  setting  aside  the 
lease. 

[1,2T  Whether,  as  plaintiffs  contend,  the 
$520  cash  payment  was  what  is  commonly 
known  tn  the  oil  fields  as  a  bonus  paid  the 
landowner  to  induce  him  to  give  the  lease, 
and  was  not  Intended  as  rental,  nor  to  defer 
drilling,  nor  to  cover  any  neglect  or  omission 
on  the  part  of  the  lessees,  it  Is  plain  that 
part  of  the  consideration  was  expressly 
stated  to  be  the  performance  by  the  lessees 
of  the  covenants  and  promises  contained  in 
the  instrument  itself. 

It  is  argued  by  the  defendants  that.  Inas- 
much as  forfeitures  are  not  favored  in  law 
and  are  despised  in  equity,  it  should  be  held 


that  the  clear  grant,  giving  to  defendants 
the  rights  as  lessees  for  a  period  of  one  year, 
and  a-s  much  longer  as  oil  or  gas  might  be 
found  in  paying  quantities,  cannot  be  cut 
dovm  by  impUcation  or  by  ambiguous  expres- 
sions. Authorities  are  cited  to  the  ^ect 
that,  where  a  term  is  demised  In  dear  and 
apt  words,  it  can  only  be  defeated  by  words 
as  strong  and  express  as  those  by  which  It 
is  created.  Rose  v.  Lanyon,  68  Kan.  126,  74 
Pac  625.  It  is  insisted  that  the  clause  upon 
which  the  plaintiffs  rely  does  not,  by  any 
dear,  express  language,  cut  down  the  one- 
,year  period  granted  by  the  preceding  clause; 
that,  If  the  word  "unavoidably"  had  not 
been  written  In  the  lease,  we  would  have  the 
ordinary  oil  and  gas  lease,  and  by  the  pay- 
ment of  $15  monthly  rental  in  advance  the 
lessees  could  postpone  drilling  if  they  desired, 
and  still  hold  the  lease  for  the  full  period 
of  one  year.  It  is  urged  that  the  inquiry 
for  the  court  Is,  not  what  either  of  the  pa.t- 
tles  necessarily  Intended  the  lease  to  mean, 
but  what  does  it  in  fact  mean?  The  de- 
fendants say : 

"It  means  that  the  lessees  agreed  to  com- 
plete a  well  •  *  •  within  80  days,  *  •  • 
or  •  *  •  in  case  of  a  failnre  to  complete  a 
well  within  the  time  above  specified,  they  would 
pay  to  the  lessors  for  each  month  they  were 
unavoidably  delayed  the  sum  of  |15.  It  means 
just  that  and  nothing  more.  It  does  not  mean 
that  in  case  there  should  be  no  unavoidable 
delay  •  •  •  there  should  be  no  delay  at  all. " 
That  is  what  plaintiffs  want  tm  construe  it  to 
mean.  Their  idea  doubtless  iPthat  the  parties 
would  not  be  foolish  enough  to  allow  a  delay 
without  any  particular  reason  and  not  require 
a  rental,  and  require  it  only  when  the  delay 
was  unavoidable',  and  still  allow  the  lease  to 
remain  in  force." 

Defendants'  argument  is  that  there  was 
no  absolute  agnreement  on  their  imrt  to  drill 
a  well  within  60  days ;  that  the  lease  does 
not  say  nor  mean  that.  It  is  insisted  that 
the  lease  was  granted  for  one  year,  the  only 
limitation  being  that  the  lessees  should 
complete  a  well  within  the  60  days  or  pay  a 
certain  rental  for  such  time  as  they  were 
unavoidably  delayed;  and  attention  Is  call- 
ed to  the  fact  that  the  trial  ooort  made  a 
finding  that  defendants  were  not  unavt^da- 
bly  prevented  from  commencing  and  com- 
pleting a  well  within  60  days.  It  is  there- 
fore argued  that,  in  order  to  cut  down  the 
the  1-year  period  expressly  granted  by  the 
lease,  it  is  necessary  for  the  court  to  read 
into  the  eO-day  clause  a  provision  that  there 
could  be  no  delay  except  where  it  was  un- 
avoidable. 

The  defoidants'  construction  of  the  lease, 
fcdiowed  to  its  logical  conclusion,  would 
render  the  provision  for  c<mipleting  a  well 
within  60  days  of  no  effect  By  mere  proof 
that  they  had  determined  to  make  no  effort 
to  drill  a  well  within  60  days,  and  that  their 
failure  was  not  caused  by  bnav(ddable  d»- 
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lay,  the  lessees  could  keep  the  lease  in  force 
for  1  year  without  the  payment  of  the  $15 
per  month.  The  agreement  to  complete  a 
well  within  60  days  would  not  be  binding, 
because  of  the  alternative  provision: 

"Or  in  case  of  a  failure  to  complete  a  well 
within  the  time  above  spedfied,  to  pay"  $15 
for  each  additional  month  completion  is  onavoid- 
ably  delayed. 

We  cannot  agree  with  defendants'  con- 
tention that  it  is  not  the  duty  of  the  courts 
to  determine  what  the  parties  to  the  con- 
tract Intended.  In  any  contract  where  the 
parties  disagree  as  to  the  meaning  of  its 
terms,  the  question  to  be  determined  is: 
What  must  the  parties  be  held  to  have  in- 
tended by  the  terms  used?  The  provision 
requiring  completion  of  a  well  within  60  days 
was  express,  and  not  implied,  and  in  our 
opinion  it  cannot  be  Ignored.  The  defend- 
ants were  not  nnavoidably  delayed,  so  that 
we  may  disregard  entirely  the  provision  re- 
quiring them  to  pay  $16  a  month ;  but  what 
becomes  of  their  express  agreement  to  com- 
plete a  well  within  60  days  in  case  they  were 
not  unavoidably  delayed?  It  was  an  ex- 
press covenant  that  formed  part  of  the  con- 
sideration for  the  granting  of  the  lease,  its 
violation  warranted  the  Judgment  canceling 
the  lease,  and  it  follows  that  the  Judgment 
must  be  affirmed. 

All  the  Justices  concurring. 


HOMEs  LUMBER    CO.  at  al.  v.    HOPKINS, 
Atty.  Gen.,  et  al.    (No.  22761.) 


(Supreme   Oonrt   of  BCanaas.     Feb.   7, 
On  Motion  for  Modification,  June 
6,  1920.) 


1920. 


(BvOabua  hy  the  Court.) 

f.  Partaershlp  <»=>3— Trusts  <S=>30>/2(I),  210— 
Agreemeat  held  to  create  a  "trust"  and  not 
a  "partnership";  bondholders  are  not  Individ- 
aally  liahle  for  obligations  of  trust. 
An  agreement  and  declaration  of  trast  pro- 
Tided  for  the  transfer  of  property  to  trustees 
who  were  given  power  to  issne  negotiable  cer- 
tificates to  shareholders,  carry  on  a  general 
bnsiness,  invest  and  reinvest  the  funds  of  the 
estate  at  will,  pay  dividends  at  their  discretion, 
and  make  proportionate  diatribution  of  the  as- 
sets among  the  shareholders  at  the  end  of  20 
years.  The  shareholders  had  no  authority  to 
instruct  or  direct  the  trustees,  and  had  no  con- 
trol either  as  individuals  or  in  association  ex- 
cept to  elect  the  trustees,  and  no  personal  lia- 
Uli^  eonld  arise  against  them  upon  any  con- 
tract, obligation,  or  action  entered  into  or  taken 
by  the  trustees,  and  persons  dealing  with  the 
trustees  could  only  look  to  the  trust  estate  for 
satisfaction.  Beli,  that  the  agreement  created 
a  "tmst"  and  not  a  "partnership,"  and  that  the 


shareholders  cannot  be  held  individnally  liable 
for  the  obligations  of  the  tmst. 

[Ed.  Note.— For  other  definitions,  see'  Words 
and  Phrases,  First  and  Second  Series,  Partner- 
ship; Trust] 

2.  Corporations  «5>28(l)— Trust,  though  unin- 
corporated, held  a  "oorporatlon,"  which  may 
sell  stock  only  by  conforming  to  regulations. 

The  trust,  although  an  unincorporated  com- 
pany, is  deemed  to  be  a  corporation,  within  the 
meaning  of  section  6  of  article  12  of  the  state 
Constitution,  since  the  agreement  under  which 
the  company  is  organized  has  been  given  and 
is  claiming  to  exercise  and  enjoy  powers  and 
privileges  not  possessed  by  individuals  and  co- 
partnerships, and  therefore  it  can  only  sell  se- 
curities and  stock  within  the  state  by  conform- 
ing to  the  regulations  imposed  by  statute  upon 
corporations. 

[Ed,  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corpo- 
ration.] 

Dawson,  J.,  dissenting. 

On  Motion  for  Modification. 

3.  Corporations  ®=»642(2)— Sale  of  stock  In 
foreign  oorporatlon  or  trust  Is  not  a  "doing 
of  business." 

A  sale  of  the  shares  of  stock  in  the  tmst  in 
question  is  held  not  to  be  the  "doing  of  busi- 
ness," within  the  accepted  meaning  of  that 
term,  and  the  plaintiff  is  entitled  to  sell  its 
shares  in  the  state,  if  upon,  the  inquiry  by  the 
state  charter  board  the  plaintiff  is  found  to 
measure  up  to  the  conditions  and  qualifications 
prescribed  by  the  statute  as  to  the  right  to  sell 
securities  within  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 

4.  Corporations  «=3648  —  Mandamus  «s»87— 
Appiloatlsn  of  foreign  oorporatlon  held  to 
rnqulre  state  charter  board  to  pass  on  its 
right  to  sell  stook  In  stats. 

Under  the  facts  of  the  case  it  is  found  to 
be  the  duty  of  the  state  charter  board  to  con- 
sider and  pass  upon  the  merits  of  plaintiff's 
appUcatioB  for  permission  to  sell  shares  of 
stock  in  the  trust,  and,  having  declined  to  do  so, 
the  writ  of  mandamus  to  compel  such  action  is 
granted. 

(AdiUtional  ByUabut  iy  Editorial  Staff.) 

5.  Corporations  <S=>642(6)— "Doing  of  busi- 
ness" by  foreign  corporation  defined. 

The  "doing  of  business"  is  the  exercise  of 
some  of  the  functions  and  the  carrying  on  of 
the  ordinary  business  for  which  a  corporation  is 
organized,  and  single  and  isolated  transactions 
do  not  ordinarily  constitute  it  (citing  3  Words 
and  Phrases,  |  2155). 

Original  mandamus  proceedings  by  the 
Home  Dumber  Company,  a  trust  estate,  and 
J.  K.  Stanland  and  others,  as  trustees  of  such 
estate,  against  Richard  3.  Hopkins,  Attorney 
Qeneral  of  the  state  of  Kansas,  and  others. 
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:(»nposlng  the  State  Charter  Board  of  the 
state  of  Kansas,  to  compel  the  board  to  con- 
sider plaintlfl  lujnber  company's  application 
Cor  permlssicm  to  sell  Its  stock  In  the  state 
and  to  find  whether  plaintiff  had  complied 
with  statutes  and  is  entitled  to  sell  its  stock 
srlthin  the  state.  Writ  Issued  on  motion  for 
modification. 

Wheeler,  Brewster  &  Hunt,  of  Topeka,  for 
plaintiffs. 

Rlctiard  J.  Hopkins,  Atty.  Gen.,  Maurice 
McNeill,  of  Topeka,  and  W.  H.  Thompson,  of 
Kansas  City,  for  defendants. 

JOHNSTON,  C.  J.  Thla  proceeding  was 
brought  by  the  plaintiff  to  compel  the  state 
charter  board  to  consider  its  application  for 
permission  to  sell  its  stock  and  securities 
within  the  state,  and  to  find  and  determine 
whether  the  idalntiff  had  compiled  with  the 
statutes  of  the  state  and  is  entitled  to  dispose 
of  securities  and  stock  in  Kansas.  The  plain- 
tiff, an  unincorporated  association,  submitted 
its  agreement  or  declaration  of  trust  under 
which  it  was  organized  and  its  plan  of  opera- 
tions to  the  charter  board,  with  a  request  that 
it  be  permitted  to  sell  its  stock  and  securities 
within  the  state.  That  tribunal  concluded 
that  the  agreement  created  a  partnership  and 
was  not  such  an  organieation  as  was  entitled 
to  sell  securities  and  stock  in  Kansas,  because 
the  agreement  created  partnership  liabilities 
and  the  plan  of  business  was  inequitable  and 
unfair.  The  board  therefore  declined  to  in- 
vestigate or  consider  the  solvency  of  the  com- 
pany, whether  Its  plan  of  business  was  other- 
wise honest  and  fair  to  investors,  its  adver- 
tising matter  free  from  deception,  and  wheth- 
er or  not  the  reasonable  value  had  been 
placed  upon  the  assets  of  the  company  which 
was  offered  in  exchange  for  property  and  se- 
curities. Having  determined  that  each  share- 
holder became  liable  as  a  copartner  and  that 
the  business  of  the  sale  of  Us  securities  and 
stock  was  to  be  conducted  upon  a  plan  regard- 
ed to  be  unfair  and  inequitable,  the  board 
deemed  it  unnecessary  to  proceed  further 
with  the  investigation. 

[1]  The  first  and  principal  question  pre- 
sented for  determination  is  whether  the  com- 
pany as  organized  constitutes  a  partnership. 
If  the  shareholders  are  not  partners  liable 
for  the  debts  of  the  company,  and  the  busi- 
ness contemplated  is  not  ccmtrary  to  law  or 
public  policy,  it  was  the  duty  of  the  charter 
board  to  investigate  and  determine  the  merits 
of  the  plaintiff's  application.  The  agreement 
is  a  declaration  of  trust  in  which  parties 
transfer  to  trustees  certain  property  interests, 
and  for  the  purpose  of  defining  the  interest 
of  each  subscriber  in  the  estate  the  trustees 
were  to  issue  negotiable  certificates  of  ^ares 
to  the  extent  of  150,000,  each  of  the  value  of 
$1,  and  which  they  might.  If  they  deemed  it 
expedient,  increase  to  1,000,000  shares.  They 
oigaged  to  use  the  property  and  proceeds  of 


the  sliares  sold  in  a  general  manufacturing, 
mercantile,  or  commercial  business,  in  any  and 
all  of  its  branches,  to  buy,  sell,  hypothecate^ 
or  otherwise  deal  in  bonds  and  stocks,  deben- 
tures, notes,  and  all  forms  of  obligations  of 
corporations,  countries,  states,  counties,'  and 
mujilclpalltles  or  persons.  In  fact  they  were 
authorized  to  buy,  sell,  and  deal  in  all  kinds 
of  property  and  to  carry  on  all  kinds  ot  busi- 
ness not  inconsistent  with  law.  It  was  stipu- 
lated that  the  trustees  should  not  be  less  than 
three  nor  more  than  five  in  number,  to  be  elect- 
ed annually  by  the  shareholders  at  their 
meetings,  and  vacancies  in  the  number  of 
trustees  are  to  be  filled  by  the  remaining  trus- 
tees. 

In  respect  to  the  functions,  obligations,  and 
liabilities  of  the  trustees,  it  is  provided: 

"The  trustees  Bball  hold  the  legaH  title  to  all 
property  at  any  time  belonguig  to  the  trust, 
and  shall  have  and  exercise  the  exclusive  man- 
agement and  control  of  the  SHme;  they  shall  as- 
Bume  all  contracts  for,  and  obligations  and  lia- 
bilities in  connection  with  or  growing  out  of, 
the  property  sasigned  to  them  by  the  Bobacriber 
and  mentioned  in  the  schedule  filed  with  the 
truBtecs,  also,  in  the  management  of  the  aame; 
and  to  the  extent  of  the  value  of  such  property 
and  business,  but  not  personally,  shall  agree 
to  hold  the  subscriber  and  any  persons  associ- 
ated with  and  acting  with  him  harmless  and  in- 
demnified from  and  against  any  loss,  cost,  ex- 
pense, or  liability  upon,  or  by  reason  of,  or  in 
connection  with  any  contract,  obligation,  or  lia- 
bility; they  may  adopt  and  use  a  comradn  seal 
with  sach  designs  as  they,  in  their  discretion, 
may  deem  best  suited  to  disclose  the  purposes 
of  the  company;  they  may  collect,  sue  for,  re- 
ceive, and  receipt  for  all  moneys  at  any  time 
due  to  said  trust;  they  may  employ  connsel  to 
begin,  prosecute,  defend,'  or  settle  soits  at  law, 
in  equity,  or  otherwise,  with  the  consent  of  all 
the  trustees  given  at  a  meeting  called  for  that 
purpose,  but  not  otherwise,  unless  the  general 
power  shall  at  any  time  be'delegated  by  a  full 
board  meeting  to  any  one  particular  individual 
member  or  members,  in  writing;  they  may  bor- 
row money  for  the  purposes  incidental  to  the 
proper  management  in  like  manner  as  they  may 
deem  best  to  secure  said  loans;  and  they  shaU 
incur  no  debt  or  loan  liability  except  such  as 
may  be  incidental  to  the  proper  management  of 
the  property  held  by  them  and  the  other  prop- 
er carrying  out  of  the  purposes  of  their  trust. 

"In  addition  to  the  shares  to  be  originally  !•• 
sued  to  the  subscriber  as  hereinbefore  provid- 
ed, the  trustees  shall  issue  and  sell  at  public  or 
private  sale,  upon  aucfa  terms  and  for  such 
prices  as  they  may  deem  expedient,  Bucb  addi- 
ditional  shares  as  may  be  necessary  to  provide 
funds  to  carry  on  and  accompliBh  the  purposes 
hereinbefore  mentioned  and  set  forth.  The 
total  amount  to  be  issued  by  said  trustees  shall 
not  in  any  event  exceed  1,000,000  shares.  Tht 
trustees  may  accept  property  or  services  in  lieu 
of  cash  for  the  shares  issned  by  them,  and  they 
shall  be  the  sole  judges  of  the  value  of  such 
services  or  property. 

"So  far  as  strangers  to  this  trust  are  con* 
cerned,  a  resolution  of  the  trustees  authoris- 
ing a  particular  act  to  be  done  shall  be  con* 
elusive  evidence  in  favor  of  such  strangers  tliat 
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such  act  is  within  the  powers  of  the  trustees, 
and  no  purchaser  from  the  trustees  or  one  loan- 
ing money  to  the  trustees  shall  be  bound  to 
see  the  application  of  the  purchase  money  or 
other  consideration  paid  or  delivered  by  or  from 
said  purchaser  or  loaner  to  or  for  said  trustee." 

•  Other  provisions  in  the  agreement  are  to 
tile  effect  .tbat  the  trustees  may  malte,  amend, 
and  repeal  by-laws,  may  elect  officers  and  ap- 
point agents  and  fix  their  compoisatlon,  may 
pay  themselTes  ench  compensation  as  they 
deem  to  be  reasonable,  and  they  shall  not  be 
liable  for  errors  of  Judgment,  and  shall  pay 
only  sQch  dividends  aa  they  deem  advisable, 
the  amount  of  such  dividends  to  be  left  whol- 
ly to  their  discretion.  The  trust  Is  to  cpptta- 
o«  not  longer  than  20  years,  and  when  ended 
the  trustees  are  to  wind  up  Its  affairs,  Uqul' 
date  Its  assets,  and  distribute  the  same 
among  the  holders  of  the  shares  according  to 
the  number  of  shades  held  by  each.  It  was 
also  provided  that  the  death  of  the  share- 
holder should  not  determine  the  trust  nor  en- 
title the  legal  representatives  of  such  share- 
holder to  an  accounting  or  to  talce  any  action 
In  any  court  or  elsewhere  against  the  trustees, 
hut  that  the  regular  representatives  of  the  de- 
ceased shareholder  should  succeed  to  the 
rights  of  the  decedent  There  were  further 
provisions  that — 

"The  ownership  of  shares  hereunder  shall 
not  entitle  the  shareholders  to  any  title  in  or 
to  the  tmst  property  whatsoever  or  right  to 
call  for  a  partition  or  division  of  same,  or  for 
an  accounting,  or  for  any  voice  or  control  what- 
soever of  the  trust  property  or  of  the  manage- 
ment of  said  property  or  business  connected 
therewith  by  the  trustees.  The  trustees  shall 
have  DO  power  to  bind  the  shareholders  per- 
sonally,' and  the  snbscriber  and  his  assigns  and 
all  persona  and  corporations  extending  credit 
to,  contracting  with,  or  having  any  claim  against 
the  trustees  shall  look  only  to  the  funds  and 
property  of  the  trust  for  payment  under  such 
contract  or  claim,  or  for  the  payment  of  any 
debt,  damage,  judgment,  or  decree,  or  of  any 
money  that  may  otherwise  become  due  or  pay- 
able to  him  from  the  trustees,  so  that  neither 
the  trustees  nor  the  shareholders,  present  or 
future,  shall  be  personally  liable  therefor.  In 
every  written  order,  contract,  or  obligation 
which  the  trustees  shall  give  or  enter  into,  it 
shall  be  the  duty  of  the  trustees  to  stipulate 
that  neither  the  trustees  nor  the  shareholders 
Shan  be  held  for  any  personal  liability,  under 
or  by  reason  of  such  contract,  order,  or  ob- 
ligation." 

As  will  be  observed,  the  title  as  well  as  the 
exclusive  management  and  control  of  the 
property  of  the  trust  are  absolutely  vested  In 
the  trustees.  The  shareholders  have  no  voice 
or  control  In  the  property  or  Its  management 
and  no  right  even  to  call  for  an  accounting 
by  the  trustees.  They  can  exercise  no  au- 
thority as  individuals  nor  In  association  ex- 
cept to  elect  the  trustees,  and  when  new 
frustees'are  elected  they  have  the  same  ab- 
solute authority  and  control  that  are  spec- 
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Ifled  In  the  declaration  of  trust.  It  is  ex- 
pressly stated  that  no  personal  liability  of  a 
shareholder  can  arise  by  reason  of  any  con- 
tract the  trustees  may  make,  any  obligation 
they  may  assume,  or  any  Judgment  rendered 
against  them,  and  to  put  the  matter  of  per- 
sonal liability  beyond  cavil  it  is  prQVided 
that  in  every  wrlttoi  order,  contract,'  or 
obligation,  given  or  entered  Into  by  the  trus- 
tees, they  are  required  to  write  into  it  the 
provision  that  the  shareholders  as  well  as 
the  trustees  shall  be  free  from  any  person- 
al liability.  Under  the  declaration  all  per- 
sons extending  credit  to  the  trustees  or  en- 
tering Into  contracts  witii  them  must  look 
alone  to  the  funds  and  property  of  the  trust 
estate  for  payment. 

Whether  an  agreement  committing  the  pos- 
session and  control  of  property  to  trustees 
for  the  benefit  of  shareholders  creates  a 
trust  or  partnership  depends  upon  the  inters 
est  transferred  and  the  extent  of  the  con- 
trol £lvea  to  the  trustees.  If  the  title  Is 
transferred  to  than  and  they  are  given  the 
excluMve  power  to  act  as  principals  In  the 
management  of  the  tmst  property,  a  true 
trust  Is  created,  but,  If  the  shareholders  are 
coproprietors  and  the  trustees  are  subject  to 
the  control  of  the  shareholders  In  the  man- 
agement of  the  trust.  It  Is  deemed  to  be  a 
partnership.  Such  a  test  has  been  applied  in 
Massachusetts,  where  a'  large  volume  of  busi- 
ness is  doae  under  trust  agreem«its.  The  cas- 
es of  Hoadley  v.  County  Commlsslonera,  106 
Mass.  Old ;  WUltaum  v.  Forter,  107  Mass,  623t; 
Phillips  V.  Blatchford,  137  Mass.  510;  Riek- 
er  T.  American  Loan  ft  Trust  Co.,  140  Mass. 
346,  0  K  E.  284;  WiUlams  v.  Boston,  208 
Mass.  497,  94  N.  E.  848 ;  Frost  v.  Thompson, 
219  Mass.  360,  106  N.  B.  1009;  Priestly  v. 
Treasurer  &  Receiver  General,  280  Mass.  452, 
120  N.  B.  100^— are  examples  of  those  which 
fall  on  the  partnership  side  of  the  line.  On 
the  other  hand,  Mayo  v.  Moritz,  151  Mass. 
481,  24  N.  E.  1083,  and  WUliams  v.  Milton, 
215  Mass.  1, 102  N.  E.  355,  lUustrate  the  type 
of  agreements  which  are  held  to  create  a 
pare  trust.  In  the  Williams  v.  Milton  Case 
there  is  a  full  discussion  of  the  elements  en- 
tering into  the  two  classes  of  agreements, 
and  the  line  dividing  them  is  dearly  pointed 
out.    It  was  said: 

"The  difference  between  Hoadley  v.  County 
Commissioners,  105  Mass.  519  (Involving  the 
same  indenture  as  that  in  Gleason-  v.  McKay, 
134  Mass.  419),  Whitman  v.  Porter,  107  Mass. 
522,  PhiUips  v.  Blatchford,  137  Mass.  510, 
Ricker  v.  American  Loan  &  Trust  Co.,  140 
Mass.  346  [6  N.  E.  284],  and  WilUams  v.  Bos- 
ton, 208  Mass.  497  [94  N.  E.  848],  on  the  one 
hand,  and  Mayo  v.  Moritz,  151  Mass.  ^81  [24 
N.  B.  10831,  on  the  other  hand,  lies  in  the  fact 
that  in  the  former  cases  the  certificate  holders 
are  associated  together  by  the  terms  of  the 
'trust'  and  are  the  principals  whose  instructions 
are  to  be  obeyed  by  their  agent  who  for  their 
convenience  holds  the  legal  title  to  their  prop- 
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•rty.  The  property  is  their  property.  They 
are  the  magters.  While  in  Mayo  v.  Moiitz  on 
the  other  hand  there  is  no  association  between 
the  certificate  holders.  The  property  is  the 
property  of  the  trustees  and  the  trustees  are 
the  masters.  All  that  the  certificate  holders  in 
Mayo  ▼.  Moritz  had  was  a  right  to  Imve  the 
property  managed  by  the  trustees  for  their 
benefit.  They  had  no  right  to  manage  it  them- 
selves nor  to  instruct  the  trustees  how  to  man- 
age it  for  them.  As  was  said  by  C.  Allen,  J., 
in  Mayo  t.  Moritz,  151  Mass.  481,  484  (24  N. 
E.  1083]:  The  scrip  holders  are  cestuis  que 
trust,  and  are  entitled  to  their  share  of  the 
avails  of  the  property  when  the  same  is  sold,' 
and  that  is  all  to  which  they  were  entitled.  In 
Mayo  T.  Moritz  the  scrip  holders  had  a  common 
interest  in  the  trust  fund  in  the  same  sense 
that  the  members  of  a  class  of  life  tenants  and 
the  members  of  a  class  of  remaindermen  (among 
whom  the  income  of  a  trust  fund  and  the  corpus 
are  to  be  distributed  respectively)  have  a  com- 
mon interest.  But  in  Mayo  v.  Moritz  there  was 
no  assodatiou  among  the  certificate  holders 
just  as  there  is  no  association  although  a  com- 
mon interest  among  the  life  tenants  or  the 
remaindermen  in  an  ordinary  trust.  For  •  de- 
cision in  this  commonwealth  somewhat  lilce 
Mayo  V.  Moritz,  ubi  supra,  see  Hussey  v.  Ar- 
nold, 185  Mass.  202  [70  N.  B.  87].  See,  also, 
in  this  connection  Makin  v.  Savings  Institution 
at  PorUand,  23  Me.  350  [41  Am.  Dec.  389]; 
Burt  V.  Lathrop,  52  Mich.  106  [IT  N.  W.  716]." 
21S  Mass.  8,  9,  102  N.  B.  3S7. 

Another  case  lii  line  with  the  theory  of 
Williams  V.  Milton,  supra.  Is  the  W^s-Stone 
Mercantile  Co.  v.  Qrorer,  7  N.  D.  460,  76  N 
W.  911,  41  L.  R.  A.  252,  where  a  deed  of 
trust  was  ^cecuted  by  a  debtor  In  which 
creditors  Joined.    It  was  said: 

"An  insolvent  debtor  made  a  deed  of  trust, 
in  which  his  creditors  joined.  By  the  ^erms 
of  the  deed,  the  trustee  was  to  continue  the 
business  of  the  debtor  as  long  as  he  should  deem 
it  for  the  interests  of  the  creditors  so  to  do. 
The  entire  management  and  control  of  the  busi- 
ness were  intrusted  to  him.  Whenever  the 
trustee  deemed  it  best  to  discontinue  the  busi- 
ness, the  property  was  to  be  sold,  and  the 
claims  of  all  the  creditors  signing  the  deed  were 
to  be  paid  from  the  proceeds;  the  surplus,  if 
any,  to  go  to  the  debtor.  Held,  that  the  cred- 
itors signing  the  deed  did  not  thereby  render 
themselves  the  real  proprietors  of  the  business, 
and,  therefore,  that  they  were  not  liable  to 
creditors  of  whom  the  trustee  had  purchased 
goods  in  the  prosecution  of  such  business.  The 
relation  created  by  the  instrument  was  that  of 
trustee  and  beneficiary,  and  not  that  of  prin- 
cipal and  agent."    Syl.  1. 

Still  another  case  closely  in  point  Is  Rhode 
Island  Hospital  Trust  Co.  t.  Copeland,  39 
B.  I.  193,  98  Atl.  273,  which  Is  as  foUows: 

"An  association  organized  and  doing  business 
under  a  declaration  of  trust,  the  beneficial  In- 
terest under  which  is  divided  into  transferable 
shares,  the  title  to  the  property  being  In  the 
trustees  only  who  are  given  the  most  ample 
powers  of  management  and  control,  and  are  pro- 
hibited from  binding  the  shareholders  personal- 


ly; the  shareholders  not  being  liable  for  any 
assessment;  persons  contracting  with  the  tms- 
tees  being  required  to  ioolc  to  the  fund  and 
not  to  the  trustees  or  stockholders;  power  be- 
ing given  the  trustees  to  declare  dividends,  is 
in  its  nature  a  true  trust  and  not  a  partoersliip, 
and  the  holders  of  the  'stock,'  so  called,  are 
not  under  individual  and  personal  liability  for 
any  of  the  obligations  or  indebtedness  of  the 
trust"    SyLL, 


Bee,  also.  Hussey  r.  Arnold,  186  Mass. 
202,  70  N.  E.  87;  In  re  AssocUted  Trust  (D. 
U.)  222  Fed.  1012;  Crocker  v.  MaUey,  249  U. 
S.  223,  89  Sup.  Gt  270,  63  L.  Bd.  673,  2  A.  L. 
R.  1601;  Cox  T.  Hl<^man,  8  H.  O.  L.  268: 
Smith  T.  Anderson,  15  Clr.  EWv,  247;  Orow- 
ther  y,  Thorley,  82  W.  R.  380 ;  In  re  Sld- 
dall,  29  Ch.  Dlv.  1 ;  In  re  Thomas,  14  Q.  ?. 
Dlv.  379;  In  re  Faure  Electric  Accumulator 
Co.,  40  Ch.  Dlv.  141;  WrlghOngton  on  Un- 
incorporated AssodatlonB,  p.  49;  Chandler 
on  Express  Trusts  under  the  Common  Lew, 
p.  19. 

Following  the  rule  of  the  authorities.  It  la 
clear  that  the  shareholders  herein  cannot  be 
regarded  as  partners.  They  had  surrendered 
proprietorship  in  the  property  to  the  trus- 
tees  and  have  no  control  over  It  or  of  the 
business  dcme  by  the  company,  and  neither 
can  they  be  held  liable  upon  any  contract  or 
obligation  of  the  trustees.  The  latter  act  as 
proprietors  and  principals,  and  cimdnct  the 
business  free  from  the  control  of  the  share- 
holders, and  may  make  and  change  tnvest- 
ments  whenever  they  deem  best  and  make  or 
withhold  dividends  in  their  discretion.  They 
do  not  take  orders  or  directions  from  share- 
holders and  are  in  no  sense  the  agents  of 
the  shareholders.  While  stock  Is  isftued  to 
^shareholders,  the  shares  give  no  right  except 
to  furnish  a  basis  for  the  division  of  prof- 
its and  for  a  distribution  of  the  property 
and  funds  when 'the  trust  is  concluded.  The 
stock  m^sures  the  voting  strength  of  share- 
holders when  trustees  are  elected,  but  ttie 
fact  that  they  choose  trustees  with  the  pow- 
ers conferred  by  the  declaration  of  trust  Is 
not  such  control  as  to  make  the  trustees  their 
agents  or  give  the  shareholders  the  character 
of  partners.  It  follows  that  the  state  charter 
board  was  not  warranted  in  denying  the  ap- 
plication of  the  plaintiff  upon  the  ground  that 
it  .was  a  partnership. 

[2]  It  does  not  follow,  however,  that  the 
plaintiff  as  organized  is  entitled  to  a  permit 
to  sdll  Its  stock  and  securities  even  If  It  is 
found  to  be  solvent,  its  assets  subatantial 
and  suflQclent,  and  its  plan  of  business  such 
as  would  be  fair  and  equitable  towards  In- 
vestors. To  meet  the  requirements  of  our 
law  the  company  must  bring  itself  within 
the  rules  applicable  to  corporations  and  con- 
Corm  to  tlie  regulations  Imposed  by  statute  en 
corporations.  The  Constitution  expressly 
provides  that- 
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"The  term  corporations,  as  nsed  in  this  ar- 
tide,  ahall  include  all  associationg  and  joint- 
stock  companiea  haying  powers  and  privileges 
not  possessed  hj  individuals  or  partnerships; 
and  all  corporations  may  sue  and  be  sued  in 
their  corjrarate  names."    CSonst.  art.  12,  S  61. 

The  first  section  of  article  12  provides  that 
corporations  maj  be  created  under  general 
laws,  and  that  no  special  act  conferring  cor- 
jwrate  powers  may  be  jMSsed  by  the  Legisla- 
ture. It  requires  no  argument  to  show  that 
fbe  plalntlfF  has  and  Is  proposing  to  exercise 
powers  and  privileges  not  possessed  by  In- 
dividuals and  copartnerships.  There  Is  first 
the  limited  liability  under  vfrhich  both  share- 
holders and  trustees  are  exempted  from  all 
personal  liability.  The  corpus  or  Joint  prop- 
erty Is  to  be  continued  during  the  existence 
of  the  trust  f^eed  from  the  rules  of  Joint  ten- 
ancy or  tenancy  in  common,  and  the  organiza- 
tion is  not  dissolved  by  the  death  of  a  share- 
bolder  or  trustee.  The  Interest  of  the  share- 
bolder  is  represented  and  measured  by  nego- 
tiable shares  of  stock,  which  gives  voting 
power  much  the  same  as  does  corporate  stock. 
A  common  seal  is  to  be  adopted  and  used 
substantially  as  Is  done  by  corporations,  and 
the  trustees  "may  elect  oflScers  who  shall  have 
the  authority  and  duties  ustially  incident  to 
like  officers  In  corporations."  It  Is  not  neces- 
iMry  to  the  validity  of  the  action  of  the  trus- 
tees that  there  should  be  a  concurrence  of  all 
of  them,  but  it  is  provided  that  a  majority  of 
those  present  and  voting  at  any  meeting  shall 
be  suffldent  Other  provisions  already  men- 
tioned give  the  company  powers  and  privi- 
leges beyond  those  possessed  by  individuals 
and  partnerships,  and  within  the  rule  of 
the  Constitution  the  organization  is  to  be  re- 
sarded  as  a  corporation.  Many  statutory 
provisions  have  been  enacted  for  the  organl- 
Eatlon  and  regulation  of  corporations  which 
are  wholly  inconsistent  with  the  organiza- 
tion and  plan  of  the  plaintiff  company,  and 
with  which  it  will  manifestly  be  unable  to 
conform.  For  this  reason  the  writ  of  man- 
dannis  applied  for  is  denied. 

BUROH,  MASON,  PORTEJR,  WEST,  and 
HABSHALL,  JJ.,  concurring. 
DAWSON,  J.,  dissrating. 

On  Motion  for  Modification. 

JOHNSTON,'  0.  J.  The  plaintiff  asks  for 
a  modification  of  the  decision  and  Judgment 
formerly  rendered  as  to  the  right  of  the 
plaintiff  to  sell  its  stock  In  Kansas,  or  rather 
as  to  the  duty  of  the  state  charter  board  to 
examine  and  pass  upon  its  application  to 
sell  shares  of  stock  in  the  state.  From  ex- 
pressions employed  in  the  pleadings  and 
briefs  of  the  plaintiff,  it  was  assumed  'that 
the  application  filed  with  the  state  charter 
board  asked  permission  to  sell  not  only 
•bares  of  stock  but  other  securities  as  well. 


00.  ▼.  HOPKINS  fi05 

P.) 

As  one  of  the  purposes  for  which  the  com- 
pany  is  organized  is  to  buy,  sell,  and  hypotlie- 
cate  bonds,  debentures,  notes,  obligations, 
and  other  securities  issued  by  private  and 
public  corporations  ^nd  individuals,  it  was 
assumed  that  plaintiff  was  asking  for  per- 
mission to  carry  on  the  business  of  dealing 
in  securities  in  Kansas.  It  now  appears  that 
It  is  not  asking  for  permission  to  do  busi- 
ness in  the  state,  but  only  that  it  may  sell 
shares  of  Its  stock  within  the  state.  Because 
of  this  misapprehension,  some  language  was 
used  at  the  dose  of  the  former  opinion  that 
was  not  appropriate  to  tbe  real  question  in- 
volved. 

[3,1]  The  principal  controversy  which  di- 
vided the  parties  was  whether  the  plaintiff 
as  organized  was  a  true  trust  or  a  partner- 
ship, and  it  was  determined  tliat  tba  trust 
agreement  created  a  trust,  and  that  tbe 
shareholders  are  not  under  any  partnership 
or  personal  liability  for  the  obligations  or  in- 
debtedness of  the  trust  Upon  a  somewhat 
cursory  examination  the  state  charter  board 
decided  Chat  the  plaintiff  was  a  partnership 
and  that-  the  shareholders  were  i)ersonally 
liable  for  the  debts  of  the  trust,  and  there- 
fore declined  to  go  further  in  the  examina- 
tion of  the  application  or  to  pass  upon  its 
merits.  The  l>oard  assumed  that  plalntUD 
was  seeking  to  do  business  in  Kansas  under 
an  organization  not  recognized  in  the  state. 
The  i)ermls8ion  sought,  however,  was  not  ad- 
mission into  tbe  state  for  the  purpose  of  do- 
ing business,  and  was  no  more  than  an  <^ 
portunity  to  sell  shares  of  stock  with  a  view 
of  raising  money  on  which  to  do  business. 
The  general  holding  of  tbe  courts  is  that 
the  doing  of  business  is  the  exercise  of  some 
of  the  functions  and  the  carrying  on  of  the 
ordinary  business  for  which  the  company  is 
organized.  8  Words  and  Phrases,  {  2155; 
Thompson  on  Law  of  .Corporations,  {  7936; 
Barse  Live  Stock  Co.  v.  Range  V.  O.  Co.,  16 
Utah,  59,  50  Pac.  630.  Single  and  Isolated 
transactions  do  not  ordinarily  constitute  the 
"doing  of  business"  (Osborne  v.  Shilling,  74 
Kan.  675,  88  Pac.  258,  11  Ann.  Cas.  319),  and 
neither  can  the  sale  of  shares  or  the  owner- 
ship of  stock  of  a  nonresident  company  be 
regarded  as  within  that  term  (Payson  v. 
Withers,  19  Fed.  Cas.  29,  No.  10,864 ;  United 
States  V.  American  Bell  Telephone  Co.  [0.  C] 
29  Fed.  17). 

[4]  The  right  of  the  plaintiff  to  have  its 
application  considered  Is  to  be  determined  by 
what  it  is  proposing  to  do  now,  and  not  by 
what  it  may  hereafter  undertake  to  do.  It 
has  been  rightly  decided  that  under  the  Con- 
stitutiou  the  plaintiff  is  to  be  treated  as  a 
cori>oratlon,  and  if  it  should  apply  for  per- 
mission to  do  business  In  the  state  it  would 
be  subject  to  the  corporation  law  so  far  as 
the  same  is  applicable  to  that  class  of  cor- 
porations.    Of  course  there  are  provisions 
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of  the  law  relating  to  corporations  that  are 
not  applicable  to  companies  like  the  plaintiff, 
and  the  Legislature  has  not  as  yet  enacted 
statutes  peculiarly  applicable  to  that  class 
of  corporations.  It  will  be  time  enough  to 
determine  what  regulations  should  be  applied 
when  they  are  Imposed  upon  a  company  like 
the  idalnOff,  or  when  a  question  arises  as 
to  their  right  to  do  business  In  the  state. 
'Regardless  of  Its  corporate  character,  or 
even  of  the  lack  of  It,  the  plaintiff  Is  enti- 
tled to  have  its  application  considered  by  the 
state  charter  board  upon  Its  merits,  and  up- 
on the  theory  that  there  is  no  personal  or 
partnership  liability  of  shareholders,  the 
same  as  if  the  application  had  been  made  by 
any  other  person,  company,  or  corporation. 
It  devolves  upon  the  board  to  inquire  as  to 
the  solvency  and  responsibility  of  the  plain- 
tiff, the  sufficiency  of  its  assets,  the  trust- 
worthiness of  those  representing  and  man- 
aging It,  the  fairness,  honesty,  and  equity 
of  its  plan,  the  security  afforded  investors, 
that  its  funds  will  not  be  dissipated  or  mis- 
appropriated, and  If  it  is  found  to  measnre 
up  to  the  statute  in  these  and  other  respects 
a  permit  may  be  Issued  to  it.  Laws  1919,  c. 
158. 

Having  determined  that  the.  plaintiff  is 
not  a  partnership,  and,  further,  that  the  pro- 
posed sale  of  shares  in  the  trust  is  not  the 
"doing  of  bnsiness,"  within  the  accepted 
meaning  of  that  term,  it  was  the  duty  of  the 
state  charter  board  to  consider  and  pass  up- 
on the  merits  of  plaintiff's  application,  and 
the  writ  of  mandamus  as  prayed  for  will 
therefore  be  Issued. 

All  the  Justices  concurring. 


STAINBROOK  v.  WILSON.     (No.  22554.) 

(Supreme  Court  of  Kansas.     June  6,  1920.) 

•(Synahu$  Iv  the  Court.) 
Brokers  $=>6(i— Agent  to  sell  who  purchases 
property  at  a  profit  to  himself,  held  llahle  on 
agreement   to  divide  oommlssions  with  an- 
other agent. 
Where  the  owner  of  a  farm  offers  a  com- 
nilssion  to  a  real  estate  agent  to  secure  a  pur- 
chaser for  his  farm  at  a  stated  price,  and  the 
real  estate  agent  enters  ipto  an  agreement  with 
a  second  real  estate  dealer  whereby  tbpy  are  to 
co-operate  in  effecting  a  sale  of  the  farm  and 
divide  the  commission  between  them,  and  the 
second  real  estate  dealer  buys  thei  farm  him- 
self from  the  owner,  without  the  owner's  knowl- 
edge of  the  agreement  between  the  real  estate 
dealers,  and  without  knowing  that  the  second 
real  estate  dealer  had  been  induced  to  become 
mterested  in  the  farm  through  the  agency  of 
the   first,    and    where    the   owner    accordingly 
abates  the  price  for  substantially  the  amount  he 


would  have  to  pay  as  a  commission,  and  the  sec- 
ond real  estate  dealer  profits  accordingly,  the 
latter  is  liable  to  the  first  real  estate  dealer  for 
one-half  of  the  commission  which  they  had 
agreed  to  divide  between  them. 

Appeal  from  District  Ckmrt,  Linn  County. 

Action  by  Dan  Stainbrook  against  A.  W. 
Wilson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

John  A.  Hall,  of  Pleasanton,  for  appel- 
lant. 

Chas.  F.  Trlnkle,  of  La  Cygne,  for  appd- 
lee. 

DAWSON,  J.  This  was  a  suit  for  one- 
half  of  a  real  estate  dealer's  commission. 

The  plaintiff  conducted  an,  auto  service 
garage  in  La  Cygne,  and  casually  transacted 
some  real  estate  business  in  addition  thereto. 
One  O.  E.  PoUman  of  La  Cygne  had  a  farm 
of  267%  acres  near  by.  Pollman  promised 
to  give  plaintiff  $600  as  a  commission  to  find 
a  buyer  for  the  farm  at  $65  per  acre.  In 
April  or  May,  1918,  the  plaintiff  met  the  de- 
fendant, another  real  estate  dealer,  and  told 
him  about  the  Pollman  place,  and,  according 
to  plain  tifTs  testimony — 

"I  had  a  oonvetsation  with  TnisoD  about 
the  place.  •  •  *  Wilson  said  he  had  soma 
buyers  for  some  of  this  bottom  land,  or  thought 
he  could  sell  some  of  it,  and  we  would  divide 
the  commisEions.  I  said  that  we  would  look  at 
a  place  when  we  come  back,  we  will  stop  and 
look  at  it  We  were  to  divide  the  commission 
half  and  half— fifty-fifty.  On  the  way  back  we 
stopped  and  looked  at  E!d  PoDman's  farm, 
consisting  of  about  257  acres,  located  about  2% 
miles  from  La  Cygne.  We  drove  through  the 
farm  in  the  car.  We  talked  aboot  the  price 
of  the  farm,  which  was  $65  per  acre,  and  I 
was  to  get  $500  if  we  sold  it  for  $66  per  acre. 
♦  ♦  •  After  that  Wilson  sent  two  or  three 
or -four  prospective  buyers  down  to  see  the 
farm,  and  he  was  down  himself  two  or  three 
times,  I  think.    I  drove  them  out  to  the  farm." 

In  August  of  the  same  year  the  defendant 
himself  bought  the  farm  directly  from 
Pollman  for  $16,000,  which  was  $237.50 
under  the  net  amount  Pollman  would  have 
realized  if  he  had  received  his  stated  price  of 
$65  per  acre,  and  if  he  had  been  required 
to.  pay  a  commission  of  $500.  Pollman  tes- 
tified: 

"I  first  met  Mr.   Wilson  about  the  1st  <df 

August.  •  *  *  Well,  Mr.  Wilson  met  me 
there,  and  asked  me  if  I  had  a '  bottom  farm 
for  sale.  I  told  him  I  did,  and  he  asked  me 
what  I  wanted  for  it.  I  told  him  $65  an  acre, 
and  I  made  the  same  proposition  to  Mr.  Wilson. 
Well,  he  handed  me  his  card  before  that  time, 
sho'vring  that  he  was  a  real  estate  man,  and 
I  made  him  the  same  proposition  that  I  made 
to  all  the  rest  of  the  reed  estate  men  around 
town,  that  I  would  give  him  $500  if  he  sold  the 
place.    *    *    *    I  gave  him  a  written   agree- 
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mcnt,  stating  that  I  would  take  $16,232.60,  and 
that  agreement  waa  $500  less  than  the  $60 
an  acre.    •    •    • 

"Q.  What  did  this  item  of  $600  represent, 
that  yon  sar  yon  took  off?  A.  It  was  in  accord- 
Jmce  with  my  first  proposition  that  if  he  sold 
the  place  for  $66  an  acre,  I  waa  to  give  him 
$600.    •    »    • 

"Q.  Then  this  Item  of  $500,  deducted  from  the 
sale  price  Is  your  written  agreement  with  the 
defendant  did  represent  the  commission  on  the 
sale  of  that  farm?  A.  If  he  sold  the  turm 
for  $66  an  acre. 

"Q.  After  taking  off  this  item  of  $600,  the 
price  was  reduced  to  $16,232.60,  waa  it  not? 
A.  I  think  that's  right." 

Wben  Stalnbrook  learned  that  defendant 
had  purchased  the  farm,  he  demanded  from 
him  half  the  commission.  Wilson  denied 
liability.  Thia  action  was  begun.  Stain- 
brook  pleaded  the  facts,  and  the  testimony 
in  his  behalf  tended  to  establish  bis  cause 
at  action.  On  behalf  of  Wilson,  it  was  ad- 
mitted that  Stalnbrook  gave  Wilson  his  first 
Information  about  the  Pollman  farm,  while 
Stalnbrook  was  driving  WUson  for  hire  on 
some  land  inspection  in  that  community. 

Defendant's  teetlmcny: 

"Q.  What  is  your  best  recollection  as  to  what 
he  said  he  wanted?  A.  I  don't  remember  that 
he  said  just  exactly  the  price  on  it,  and  I  asked 
him  how  many  acres  he  had,  and  he  said  be 
thought  there,  was  about  270  acres,  and  we 
drove  down  there  and  looked  over  the  farm  the 
best  I  conld— in  fact,  I  didn't  take  particular 
note  of  it— and  we  came  back  to  La  Cygne,  and 
I  said,  'Mr.  Stalnbrook,  if  you  will  go  to  the 
owner  of  tins  farm  and  get  a  written  contract 
listed  at  a  net  price  to  you,  I  will  try  to  sell  it, 
I  believe  I  can  do  it,  and  we  will  whack  up  the 
commission;  I  can't  afford  to  take  a  straight 
commission  on  a  farm;  it  is  75  miles  from 
where  I  live  down  to  that  farm.' 

•  ••**• 

"A.  •  •  ♦  There  was  nothing  said  In  re- 
gard to  Stalnbrook  and  I,  other  than  I  told 
bim  if  I  had  some  of  that  land  for  sale,  I 
thought  I  could  sell  some  of  it,  and  we  spoke 
of  the  PoUman  place  and  went  on  and  looked 
at  the  place.  Mr.  Stalnbrook  and  I  bad  our 
conversation  at  the  garage  when  we  came  back. 
I  then  wetat  home.  *  *  *  I  came  back  to  La 
Cygne,  and  I  went  to  Stainbrook  and  said, 
'Did  yon  get  that  written  agreement  with  that 
feUow?'    And  he  said,  'No.'    •    ♦    • 

"Q.  Then  what  did  you  do?  A.  He  told  me 
the  man  that  ran  the  butcher  shop  owned  the 
land.  I  never  knew  the  man,  and  I  went  np 
there,  and  some  one  told  me  who  Pollman  was, 
and  I  met  him  coming  across  the  street  in  La 
Cygne,  and  I  gave  him  a  card  and  introduced 
myself  and  asked  him  if  Stauibrook  had  the 
farm  listed  for  sale,  and  he  told  me  he  had  not." 

The  defendant  also  showed  that  he  paid 
$16,000  for  the  farm,  and  became  responsible 
for  a  contract  of  Pollman  concerning  the 
sowing  of  wheat,  and  obligated  himself  to 
pay  interest  due  or  to  become  due  on  a 
$3,500  mortgage  on  the  farm,  and  to  pay  the 
taxes.     While  the  record  is  not  clear  on 


these  points,  it  is  Inferable  that  the  In- 
terest was  not  due  until  the  following  March, 
that  the  taxes  were  not  then  a  lien  on  the 
land,  and  that  defendant  acquired  an  Interest 
In  the  wheat  for  which  he  agreed  to  become 
responsible. 
On  rebuttal,  plaintlfC  testified : 

"Q.  Did  yon  have  any  conversation  there  In 
which  Mr.  Wilson  asked  you  if  you  had  gotten 
this  net  agreement  with  Ed  Pollman  for  the 
price  of  this  farm?  A.  If  I  had  gotten  it? 
I  told  him  I  wouldn't  get  it,  that  Bd  would 
do  what  he  agreed  to. 

"Q.  Did  Mr.  Wilson  ever  ask  yon  to  get  an 
agreement  for  a  net  price  on  the  farm?  A. 
Not  no  net  price,  we  was  to  get  an  agreement 
so  he  couldn't  back  out  if  we  made  a  sale  we 
wouldn't  lose  out.    »    •    • 

"Q.  Did  Mr.  Wilson  ever  tell  you  he  wouldn't 
have  anything  to  do  with  the  land  unless  you  did 
get  a  written  agreement?  A.  No,  sir;  he  never 
did.    •    *    • 

"A.  I  remember  of  telling  him  I  wonldn't 
get  It" 

Frpm  a  verdict  and  judgment  for  $260 
In  plaintiff's  favor,  defendant  appeals. 

This  is  another  fact  case,  of  the  kind  so 
often  brought  to  this  court,  and  as  to  which 
this  court  can  seldom  do  little  except  to  set 
down  Its  controlling  features  and  then  af- 
firm the  judgment  Defendant  says  the 
demurrer  to  plaintUTs  evidence  should  have 
been  sustained.  In  view  of  those  portions 
of  the  evidence  which  we  have  quoted,  such 
contention  is  manifestly  Incorrect  Defend- 
ant says:  "No  contract  was  ever  completed 
bet^veen  Stalnbrook  and  Wilson."  That  was 
a  fair  contention  to  make  in  view  of  the 
conflict  of  testimony,  nntU  the  jory  had 
determined  whether  Stalnbro<A;  or  WiUoa 
was  telling  the  truth,  but  it  is  a  waste  of 
words  to  argue  that  no^. 

Appellant  contends: 

"There  was  nothing  in  the  relationship  be- 
tween Wilson  and  Stainbrook  which  made  Wil- 
son liable  to  Stainbrook  for  a  commission  when 
Wilson  discontinued  negotiations  with  Pollmaa 
as  Pollman's  agent  and  began  to  deal  with  Poll- 
man  on  the  basis  of  vendor  and  purchaser." 

Why  not?  They  made  the  agreement  to 
undertake  the  sale  of  Pollman's  farm  and 
to  divide  the  $500  commission.  Wilson  owed 
Stalnbrook  the  duty  of  good  faith  in  their 
joint  project  to  effect  a  sale  of  the  farm  and 
thus  jointly  to  earn  the  $500.  He  could  not, 
without  notice  to  Stalnbrook  and  without 
his  consent,  ignore  his  agreement  and  make 
an  Independent  bargain  with  Pollman  where- 
by Stalnbrook  would  be  deprived  of  his 
half  of  the  commission.  By  purchasing  the 
property  himself  he  secured  an  abatement  of 
$500  on  the  price  from  Pollman,  which  was 
equivalent  to  a  commission.  Pollman  so  tes- 
tified. That  the  abatement  was  not  pre- 
cisely the  sum  of  $500  Is  Immaterial.  Poll- 
man   was    not   toformed    that    Stainbrook 
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had  interested  Wilson  In  the  farm,  or  that 
Statnbrook  had  taken  Wilson  Into  a  deal 
whereby  they  were  to  co-operate  In  the  sale 
at  the  farm  and  divide  the  commission.  Un- 
der snch  circumstances,  while  Pollman  had 
reduced  the  price  because  he  was  not  liable 
for  a  commission,  Wilson  by  reason  of  his 
dealings  with  Stalnbrook  and  because  of 
his  bad  faith  towards  Stalnbrook  profited 
to  the  extent  of  $500  In  the  acquisition  of 
the  farm  by  himself.  Neither  law  nor  good 
conscience  would  permit  him  to  deprive 
Stalnbrook  of  his  share  of  the  $500  under 
such  circumstances. 

No  error  of  law  nor  miscarriage  of  Justice 
inheres  In  this  result,  nor  can  anything  fur- 
ther be  discerned  which  would  Justify  dis- 
cussion. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring; 


Ex  parte  JACKSON.     (No.  22964.) 

(Supreme  Court  of  Kansas.    June  6,  1920.    Re- 
hearins  Denied  July  10,  1920.) 

(Bvilaius  iy  the  Court.) 

Habeas  corpus  <3=922(f)— Defendant  is  not  en- 
titled to  a  release  so  long  as  any  part  of  iiis 
Jali  term  has  not  been  fully  served. 
Delays  in  the  execution  of  a  judgment  im- 
posing a  term  of  imprisonment  on  a  defendant 
in  a  criminal  case,  which  were  caused  by  an 
abortive  parole,  an  abortive  appeal,  a  stay  of 
proceedings,  and  an  applia'tion  to  a  district 
judge  for  a  parole,  for  all  of  which  the  defend- 
ant was  himself  responaible,  do  not  relieve  the 
defendant  from  the  judgment;  and  the  expira- 
tion of  the  time  when  he  would  have  l>een  en- 
titled to  his  release  from  jail  if  he  had  been 
promptly  incarcerated  and  contiguously  kept 
in  Jail  on  and  from  the  date  when  he  was  sen- 
tenced is  not  an  execution  of  the  sentence  and 
judgment,  and  ordinarily  he  will  not  be  entitled 
to  release  on  habeas  corpus  so  long  as  any  por- 
tion of  hie  term  in  jail  has  not  been  duly  served. 

Application  by  Chauncey  Jackson  for  a 
writ  of  habeas  corpus  against  Hugh  Larmier, 
Sheriff  of  Shawnee  Comity,  Kan.,  for  a 
discharge  from  custody  under  an  alleged  void 
commitment.  Discharge  denied,  and  petition- 
er remanded  to  the  sheriff's  custody  to  serve 
,the  unexecuted  part  of  a  Jail  sentence. 

Elisha  Scott,  of  Topeka,  for  petitioner. 
Paul  H.  Edgar,  of  Topeka,  for  respondent 

DAWSON,  J.  This  is  an  application  for 
a  writ  of  habeas  corpns.  The  petitioner  was 
prosecuted  in  the  court  of  Topeka  for  a 
public  offense.  He  pleaded  guilty,  and  on 
January  9,  1920,  he  was  sentenced  to  the 
county  Jail,  for  90  days.    At  the  same  time 


he  applied  to  Che  Judge  of  the  court  of  To- 
peka for  a  parole.  A  parole  was  granted. 
Within  a  few  days*  the  Attorney  General  no- 
tified the  Judge  of  the  court  of  Topeka — a 
court  of  limited  Jurisdiction— that  he  had 
no  Judicial  power  to  grant  paroles,  and  so 
the  petitioner  was  again  taken  into  custody 
on  January  17, 1920.  Thereupon  the  petition- 
er applied  to  the  district  Judge  of  Sliawnee 
county  (first  division)  for  a  parole.  This  was 
heard  in  part  and  continued  for  further  evi- 
dence, but  a  stay  of  proceedings  was  grant- 
ed; and  on  January  20,  the  petitioner  ap- 
pealed to  the  district  conrt  from  the  Judg- 
ment pronounced  against  him  by  the  conrt 
of  Topeka  on  January  9.  On  February  14, 
the  district  Judge  denied  the  petitioner's  ap- 
plication for  a  parole ;  and  on  Mar«li  13,  his 
appeal  from  the  Judgment  of  the  city  court 
was  dismissed  on  motion  of  the  state  be- 
cause the  an>eal  was  taken  too  late,  and  a 
mandate  of  the  district  court  was  Issued,  di- 
recting that  the  Judgment  of  the  court  of 
Tc^eka  be  executed.  Pursuant  thereto,  the 
petitioner  was  incarcerated  tn  the  Shawnee 
county  Jail  until  April  26,  when  he  apiriled 
to  this  court  for  a  writ  of  habeas  corpaa. 
Pending  our  determination  of  this  applica- 
tion the  petitioner  lias  been  at  liberty  on 
bond. 

The  gist  of  the  petitioner's  claim  of  right  to 
release  on  babeas  corpus  is  bedtiuse  the  com- 
mitment was  void: 

"That  it  was  not  issned  nntil  a  long  time 
after  said  judgment  had  fully  expired ;  and  that 
said  Justice  of  the  peace  had  no  right  or  au- 
thority to  issue  said  commitment  or  warrant  at 
the  time,  in  that,  it  has  long  since  expired  and 
is  void  on  its  face  and  is  without  any  authority, 
in  that  said  respondent  has  no  legal  authority 
therein  for  confining  yonr  petitioner  in  the 
county  Jail  of  Shawnee  county." 

While  the  above  chronicle  shows -the  di- 
vers and  sundry  maneuvers  made  by  this 
petitioner  to  avoid  the  Judgment  and  conse- 
quences of  his  crime,'  it  plainly  shows  that 
he  has  not  yet  served  the  adjudged  term  of 
90  days  in  Jail.  Petitioner  invokeis  the  old 
rule  that  one  who  has  been  sentenced  to  a 
term  of  imprisonment  is  entitled  to  bis  dis- 
charge at  the  time  when  that  term  would 
have  ended  if  he  had  been  promptly  incar- 
cerated when  sentenced.  That  rule,  although 
a  debatable  one  and  one  given  more  signlfl. 
canoe  in  olden  times  than  now,  covers  causes 
of  official  neglect  and  indifference.  Irregular- 
ities for  which  the  defendant  has  been  in  no 
way  responsible,  where  flie  dday  in  Incarcer- 
ating the  defendant  has  been  unreasonable; 
and  where  Judgment  has  been  pronounced 
upon  an  arrangement  that  the  sentence  of 
imprisonment  was  only  a  formality,  and 
that  It  would  probably  not  be  executed  at  all. 
In  such  a  case  if  the  defendant  is  permitted  to 
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go  at  large  tuitil  long  afterwards,  habeas 
corpus  may  be  Invoked.  In  re  Krig,  106  Kan. 
695,  186  Pac.  1044.  Bnt  bere  there  was  no 
considerable  delay;  the  postponement  of  the 
Itetltloner's  Imprisonment  was  caused  by  the 
abortive  parole,  the  abortive  appeal,  the  stay 
of  proceedings,  and  the  application  to  the 
district  Judge  for  a  parole.  For  all  of  these 
maneuvers  to  avoid  or  delay  his  Incarcera- 
tion the  petitioner  was  responsible ;  and  aft- 
er all  these  proceedings  were  ended  the  time 
thereby  consumed  was  only  from  January  8 
to  March  IS,  a  little  over  two  months.  Bven 
the  old  rale  for  which  the  petitioner  con- 
tends would  not  cover  this  situation. 

The  court  Is  of  opinion  that  the  peti- 
tioner's case  comes  within  the  goieral  princi- 
ple laid  down  in  State  ex  rel.  v.  Piper,  103 
Kan.  794,  176  Pac.  626,  in  which  It  was  held 
that  where  a  delay  in  executing  a  sentence 
of  imprisonment,  although  unusual,  was  not 
nnreasonalde  under  the  circumstances,  the 
judgment  of  imprisonment  was  not  satlsfled 
until  it  had  been  fully  executed,  and  that  the 
essential  portion  of  the  sentence  in  a  crimi- 
nal case  is  the  punishment,  including  the  kind 
of  punishment  and  the  amount  thereof,  and 
that  the  "expiration  of  time  without  im- 
prisonment Is  in  no  sense  an  execution  of  the 
sentence."  See,  also,  Cz  parte  John  Bldrldge, 
8  Okl.  Or.  499,  106  Pac.  980,  27  I*  R.  A.  (N. 
S.)  625 ;  16  C.  J.  1335,  1336. 

The  petitioner's  discharge  Is  denied,  and 
he  is  remanded  to  the  custody  of  the  sheriff 
to  serve  the  unexecuted  portion  of  the  90 
days'  term  of  imprisonment,  which  was  im- 
posed on  him  by  the  court  of  Topeka. 

All  the  Justices  concurring. 


MATTHEWS  et  al.  v.  JOHNSON. 
(No.  22864.) 

(Supreme  Court  of  Kansas.     Jane  6,  1920.) 

(Si/Ualut  ly  the  Court.) 

1.  Mines  and  minerals  «=»97— Joint  enterprise 
under  oil  lease  held  not  to  oonstltote  partner- 
ship. 

Under  the  evidence,  it  Is  held  that  the  joint 
enterprise  in  which  the  parties  herein  were 
engaged  did  not  constitute  a  partnership. 

2.  Mines  and  nlnorals  «s978( 7)— Lessees  bold 
■Oder  evidenoe  ontitled  to  forfeit  rlQhts  of 
dhlilng  eontraotor. 

The  evidence  is  deemed  saffident  to  sup- 
port the  contention  that  the  plaintiffs  were 
entitled  to  have  the  rights  of  the  defendant 
in  an  oil  and  gas  contract  adjudged  to  be  for- 
feited because  of  the  noncompliance  of  the  de- 
fendant with  the  terms  of  the  contract. 


Appeal 
(bounty. 


from    District    Ck>tirt, 


Action  by  W.  H.  Matthews  and  three  others 
against  T.  C.  Johnson,  to  forfeit  defendant's 
interest  nnder  a  drilling  contract,  and  for 
the  appointment  of  a  receiver.  Judgment  for 
plaintiffs,  other  than  W.  H.  Matthews,  for- 
feiting the  drilling  contract,  and  that  it  re- 
main in  full  effect  as  to  plaintiff  W.  H.  Mat- 
thews, and  defendant  appeals.  Modified  and 
affirmed. 

Jean  Madalene,  of  Wichita,  for  appellant 
R.  E.  Angle,  J.  N.  Haymaker,  Robt.  O. 

Foulston,  and  A.  V.  Roberts,  all  of  Wichita, 

for  appellees. 


JOHNSTON,  O.  J.  This  action  involves  the 
right  of  the  parties  in  an  oil  and  gas  lease  as 
affected  by  a  drilling  contract  executed  by 
plaintiffs  to  the  def^idant.  The  parties,  five 
in  number,  obtained  a  lease  on  September  23, 
1910,  which  was  to  run  for  a  i)eriod  of  four 
years,  and  it  provided,  if  oil  and  gas  was  not 
produced  in  paying  quantities  within  the 
term,  it  should  expire  and  thereafter  should 
be  of  no  force  and  effect.  Each  of  the  parties 
had  a  share  in  the  lease  of  different  pro- 
portions. In  order  to  develop  the  property, 
the  plaintiffs,  four  in  number,  entered  Into  a 
drilling  contract  with  Johnson,  the  flftb«mem- 
ber  of  the  party,  on  March  31,  1919,  and  it 
provided  that  the  defendant  should  take  pos- 
session of  the  property  and  drill  oil  and  gas 
wells  on  It  It  stipulated  that  be  should  com- 
mence operations  on  or  before  May  1,  1919, 
and  that  the  payment  for  and  erection  of  a 
derrick  sbould  be  deemed  the  commencement 
of  operations.  It  was  further  provided  that 
defendant  would  begin  drilling  operations  on 
or  before  June  1, 1919,  and,  falling  in  this,  he 
was  to  forfeit  the  derrick  erected  on  the 
premises.  There  was  a. further  provision  that 
be  was  to  deliver  to  the  plaintiffs  one-eighth 
of  the  oil  produced,  and,  further,  that  upon 
the  completion  of  the  first  well  the  drilling  of 
a  second  should  be  commenced  within  60  days 
thereafter,  and  that  the  drilling  should  be 
continued  in  like  manner  until  eight  wells  had 
beat  drilled,  and  that  his  failure  to  drill  wells 
as  stipulated  should  be  deemed  an  abandon- 
ment of  the  contract  by  him,  except  as  to  thai 
part  of  the  land  on  which  producing  wells  had 
been  drilled.  The  defendant  did  not  pay  for 
and  erect  a  drilling  derrick  upon  the  prop- 
erty on  May  1,  1919,  as  stipulated,  but  he  did. 
obtain  material  for  a  derrick  and  placed  it  on 
the  premises  about  May  26,  1919.  A  derrick 
had  not  been  erected  nor  had  drilling  opera- 
tions begun  on  June  1,  1919,  as  the  contract 
provided,  and  no  drilling  had  been  done  on 
November  8, 1919,  when  this  action  was  com- 
menced. 

The  plaintiffs  asked  for  the  appointment  of 
a  receiver  as  a  means  of  protecting  the  in- 
Sedgwlck  terests  of  the  several  parties  in  the  lease, 
j  and  also  for  the  forfeiture  of  the  defendant's 
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tateresta  under  the  drilling  contract  The 
court  found  and  adjudged  that  the  plaintiffs 
other  than  W.  H.  Matthews  were  entitled  to 
a  forfeiture  of  the  drilling  contract,  Including 
the  derrick  on  the  premises,  and  as  to  Mat- 
thews It  was  held  that  the  contract  should  re- 
main in  full  force  and  effect.  A  stipulation 
t>f  the  parties  was  made,  providing  for  the 
operation  of  the  lease  during  the  progress  of 
the  litigation,  but  it  was  agreed  that  it  should 
not  prejudice  the  rights  of  any  of  the  par- 
ties, nor  affect  the  the  determination  of  the 
questions  at  issue  upon  the  pleadings. 

[1,  2]  It  is  conceded  by  the  defendant  that 
he  failed  to  comply  with  the  conditions  of 
the  drilling  contract,  but  he  contends  that 
there  was  a  suflScient  excuse  for  his  delay, 
and  that  no  good  grounds  for  adjudging  a 
forfeiture  existed.  One  excuse  Is  that  on 
May  29,  1919,  W.  H.  Matthews  agreed  to 
extend  the  time  for  beginning  drilling  oper- 
ations until  July  15,  1919.  It  appears  that 
W.  H.  Matthews  did  sign  such  an  agreement, 
bat  it  is  clear  that  be  acted  only  for  himself, 
and  had  no  agency  or  authority  to  represent 
or  bind  the  other  plaintiffs.  This  was  recog' 
nlzed  by  the  defendant,  who  requested  Mat- 
thews to  procure  the  consent  and  signatures 
of  the  other  plaintiffs  to  the  extoislon  agree- 
ment. They  refused  to  consent  to  an  exten- 
sion, and  declined  to  sign  the  agreement 
Whatever  effect  It  may  have  had  on  Mat- 
thews, who  did  sign  the  Incomplete  agfreement, 
it  did  not  affect  the  rights  of  those  who  re- 
fused to  sign  it  The  court  correctly  held 
that  there  was  no  partnership  relation  be- 
tween the  parties,  and  that  the  consent  of 
Matthews  had  no  binding  effect  upon  the  oth- 
er plaintiffs.  There  were  good  grounds  for 
the  forfeiture.  The  derrick  was  not  erected 
in  compliance  with  the  agreement,  and  drill- 
ing operations  were  not  begun  at  the  time 
stipulated.  The  life  of  the  oil  and  gas  lease 
was  of  short  duration,  expiring  by  Its  terms 
In  September,  1920,  and  therefore  time  was 
an  Important  element  of  the  drilling  and 
development  contract.  There  was  no  such 
laches  or  delay  on  the  part  of  plaintiffs  In 
asserting  a  forfeiture  as  will  deprive  them  of 
the  right  to  Insist  on  a  cancellation  of  the 
drilling  contract,  and  the  clearing  of  the  way 
so  that  development  of  the  lease  may  prompt- 
ly proceed.  While  forfeitures  are  not  favor- 
ed, the  plaintiffs  were  clearly  entitled  to  the 
relief  that  was  awarded.  Doombos  v.  War- 
wick, 104  Kan.  102,  177  Pac.  527. 

There  is  nothing  substantial  In  the  excuses 
of  the  defendant  to  the  effect  that  suits  of 
forfeiture  were  threatened,  nor  in  the  claim 
that  the  point  at  which  a  well  was  to  be  drill- 
ed had  not  been  fixed  by  agreement. 

W.  H.  Matthews  complains  of  the  ruling 
refusing  a  forfeiture  as  to  him.  He  contends 
that  the  extension  agreement  which  he  sign- 
ed and  by  reason  of  which  he  was  denied  re- 


lief was  not  binding  upon  any  of  the  parties 
because  all  of  them  did  not  Join  in  its  execu- 
tion, and,  according  to  defendant's  testimony, 
he  too  regarded  the  consent  and  signatures 
of  the  other  parties  to  be  necessary  to  an  ef- 
fectual agre^nent.  Assuming,  however,  that 
tt  was  binding  upon  W.  H.  Matthews,  it  ap- 
pears that  he  only  consented  to  an  extoisUm 
of  45  days,  which  would  carry  it  up  to  July 
15,  1919.  Defendant  however,  did  not  com- 
mence operations  at  tliat  time,  nor  was  any 
drilling  done  by  him  up  until  the  commence- 
ment of  the  action.  We  therefore  think  that 
equity  required  the  forfeiture  and  cancel- 
lation of  the  drilling  contract  as  to  W.  H. 
Matthews  as  well  as  the  other  plaintiffs.  The 
Judgment  will  be  modified  to  that  extent  and, 
when  so  modified,  is  affirmed. 
All  the  Justices  concurring. 


DANA  et  al.  V.  KANSAS  NATURAL  HAS  CO. 

(No.  22563.) 

(Supreme  ■  Court  of  Kansas.     June  6,' 1920.) 

(SyUabiu  ly  th«  Court.) 

1.  Attorney  and  ellent  «=»166(2)— EvIdenM  ia 
action  for  attorney's  fee  held  to  sustain  a 
Judgment  for  plaintiffs. 

The  record  presenting  a  question  of  fact 
only  which  waa  correctly  determined  by  th« 
trial  court,  it  is  held  that  the  judgment  must  be 
affirmed. 

(Additional  BvUabtu  ly  Editorial  Stuff.) 

2.  Appeal  and  error  «s>93l(6)  —  Improper 
evidence  received  on  trial  before  court  pre- 
sumed disregarded. 

On  a  trial  before  the  court  without  a  jury 
the  presumption  is  that,  even  if  Improper  evi- 
dence was  received,  the  chaff  was  sifted  from 
the  wheat  in  reaching  its  conclusion. 

Appeal  from  District  Court  Montgomery 
County. 

Action  by  J.  H.  Dana  and  another  against 
the  Kansas  Natural  Gas  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Thotnas  S.  Salatblel,  of  Independence,  and 
Geo.  T.  McDermott,  of  Topeka,  for  appellant 

F.  S.  Jackson,  of  Topeka,  and  A.  M.  £tchen, 
of  Coffeyvllle,  for  appellees. 

WBST,  J.  The  defendant  appeals  from  a 
judgment  In  favor  of  the  plaintiffs  for  at- 
torney's fee. 

[1]  The  petition  alleged  that  in  1902  the 
plaintiff  Ziegler  contracted  with  the  People's 
Gas  Company  for  a  retainer  of  ?100  a  month, 
and  $25  a  day  and  actual  expenses  for  the 
days  employed  out  of  his  office,  and  In  ad- 
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dltion  to  be  fnmlBhed  free  gas  for  heating 
and  UghtlBg  Us  residence  and  office.  In 
1905,  he  formed  a  partnership  with  the  plaln- 
tur  Dana,  with  which  firm  the  contract  was 
continued  except  the  per  diem  was  Increased 
to  $50  Instead  of  $25,  and  free  gas  for  heat- 
ing and  lighting  the  residence  of  plaintiff 
Dana  was  added;  that  in  August,  1905,  the 
People's  Gas  Company  sold  to  McDowell,  who 
orally  requested  the  plaintiffs  to  continue 
in  thetr  employment  as  formerly  with  the 
People's  Gas  Company,  and  they  were  regu- 
larly paid  therefor  until  December,  1908; 
that  In  January,  1909,  it  was  agreed  between 
the  plaintiffs  and  John  J.  Jones,  attorney 
for  the  defendant,  the  Kansas  Natural  Gas 
Company,  that  th«  employment  should  he 
continued  as  before  without  the  $50  per  diem, 
and  such  employment  continued  through 
1909  and  1910,  the  defendant  having  in  1910 
succeeded  the  People's  Gas  Company;  that 
during  1911,  and  up  to  December,  1912, 
the  defendant  by  virtue  of  thUi  agreement 
famished  gas  to  the  plaintiffs,  but  failed 
to  pay  their  monthly  salary  of  $100,  vouch- 
ers therefor  being  sent  in  and  adjustment 
thereof  being  promised.  Judgment  was  pray- 
ed for,  and  the  unpaid  balance  of  $1,200  with 
interest  from  January  1,  1912.  The  defend- 
ant denied  that  the  alleged  services  were 
rendered  or  bad  been  accepted,  and  denied 
the  authority  of  Jones  to  employ  the  plain- 
tiffs as  alleged,  and  averred  that  they  had 
been  notified  in  1910  that  no  further  payment 
would  be  made.  The  court  found  in  favor 
of  the  plaintlfCs,  and  rendered  judgment  for 
$1,710. 

The  defendant  assigns  as  error  the  over- 
ruling of  the  demurrer  to  the  plaintiff's  evi- 
dence, the  denial  of  a  new  trial,  and  the 
rendering  of  Judgment  for  plaintiffs.  The 
court  did  not  err  in  overruling  the  demurrer 
to  the  plaintiff's  evidence,  which  fairly  sup- 
ported the  allegations  of  their  petition. 

[2]  The  motion  for  a  new  trial  assigned 
as  error  the  admission  of  objectionable  testi- 
mony and  the  exclusion  of  admissible  evi- 
dence. As  to  the  first,  the  trial  was  before 
the  court  without  a  jury,  and  if  any  im- 
proper evidence  was  received  the  presump- 
tion is  tliat  the  chaff  was  sifted  from  the 
wheat  by  the  trial  court  in  reaching  its  con- 
clusion. WUson  V.  Colborn,  106  Kan.  440, 
188  Pac.  430. 

These  matters,  however,  are  not  discussed 
in  tlie  defendant's  brief,  but  the  position 
is  there  taken  that  the  defendant  by  pur- 
chasing the  property  of  the  People's  Gas 
Company  did  not  become  obligated  on  its 
personal  executory  contract ;  that  a  contract 
for  the  continued  services  of  the  law  firm 
was  not  assignable,  and  that  the  contract 
in  this  case  terminated  by  the  discontinu- 
ance of  the  employer's  business. 

We  think,  however,  with  counsel  for  the 


plaintiffs,  as  suggested  in  their  briefs,  that 
the  ^question  is  not  one  of  law,  but  one  of 
fact  as  to  whether  or  not  the  plaintiffs  per- 
formed services  for  the  Kansas  Natural  Gas 
Company  which  have  not  been  paid  for.  All 
the  conundrums  propounded  by  the  counsel 
for  the  defendant  are  merely  academic,  in 
view  of  the  testimony  found  In  the  record 
touching  the  performance  and  acceptance  of 
legal  services,  which  testimony  justified  the 
conclusion  reached  by  the  trial  court.  It 
appears  that  Mr.  M<J)owell  wrote  to  the 
auditor  to  notify  the  plaintiffs  that  their 
serlvlces  were  no  longer  desired,  but  neither 
the  addressee  nor  Mr.  Jones,  to  whom  the 
letter  was  shown,  informed  the  plaintiffs  of 
its  contents,  and  they  continued  to  hold  them- 
selves in  readiness  to  attend  to  business  for 
the  defendant  and  to  refuse  offers  of  busi- 
ness against  it  Of  course,  as  it  takes  two 
to  make  a  bargain,  it  takes  two  to  unmake 
one,  and  a  mere  undisclosed  desire  to  sever 
the  contract  relations  was  not  sufficient. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


EIKELBERGER  v.  INSURANCE  CO.  OF 
NORTH  AMERICA.  (No.22328.) 

(Supreme  Court  of  Kansas. '  June  6,  1920.) 

(Syllabut  by  the  Court.) 

1.  Insurance  €=> 78— License  to  a  local  agent 
does  not  change  the  general  law  as  to  his 
authority. 

A  licenm  issued  by  the  state  insurance  de- 
partment to  the  local  agent  of  an  insurance 
company  at  the  company's  request  la  merely  a 
regulatoTy  permit;  bat  neither  the  license  it- 
self nor  the  statute  concerning  its  issue  has 
the '  effect  of  defining  the  agent's  powers  to 
bind  his  company,  nor  do  they  change  the  gen- 
eral law  of  agency.  His  powers  are  merely 
those  which  his  company  expressly  or  im- 
pliedly confers  upon  him,  according  to  the  gen- 
eral law  ot  principal  and  agent 

2.  Insurance  €=3241— Offer  to  surrender  note 
on  surrender  of  policy  does  not  violate  antl- 
dlsorimlnation  law. 

Where  an  insurance  company  contracts  to 
carry  the  fire  risk  on  property  for  a  term  of 
years,  and  the  insured  gives  his  promissory 
note  to  pay  for  such  lasurance,  and  the  insur- 
ance contract  provides  that  the  company  shall 
not  be  liable  for  any  loss  or  damage  that  may 
occur  to  the  property  while  the  note  given 
for  the  premium  remains  in  default.  It  is  not 
a  substantial  violation  of  the  anti-discrimina- 
tion law,  when  a  fire  loss  occurs  during  the  de- 
fault of  the  maker  of  the  note  and  while  the 
insurance  is  suspended,  for  the  insurance  com- 
pany in  denying  its  liability  to  offer  to  sur- 
render the  note  in  exchange  for  a  surrender  of 
the    insurance    policy,    without    claiming    any 
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portion  of  the  insurance  premiam  earned  be- 
fore the  insured  defaulted  in  the  payment  of 
his  note. 

Appeal  from  District  Gonrt,  Saline  County. 

On  rehearing.  Former  judgment  of  re- 
versal adhered  to. 

For  former  opinion,  see  105  Kan.  676,  189 
Pac.  139. 

Stone,  Gamble,  McDermott  &  Webb,  of 
Topeka,  and  H.  O.  Caster,  of  BartlesvlUe, 
OkL,  for  appellant 

Z.  C.  MUIlkta,  of  Sallna,  and  B.  E.  Brook- 
ens,  of  Topeka,  amicus  curise. 

DAWSON,  J.  Out  of  abundance  of  cau- 
tion In  disposing  of  the  plaintiff's  claim  of 
right  to  recover  on  a  Are  insurance  policy 
which  by  its  express  terms  was  suspended 
and  inoperative  at  the  time  the  plalntlfl  suf- 
fered a  fire  loss,  and  prompted  also  by  a  re- 
quest by  the  state  department  of  Insurance, 
amicus  curiie,  a  rehearing  was  granted  in 
this  case. 

However,  after  a  careful  consideration  of 
new  briefs  of  counsel,  and  the  oral  argu- 
ments also,  the  court  cannot  discern  that  it 
failed .  to  consider  and  decide,  deliberately 
and  correctly,  every  proposition  involved  in 
the  case  so  far  as  presented  by  plaintiff  and 
defendant  In  the  trial  court;  and,  unless  tbe 
suggestions  raised  by  the  amicus  curlse  dis- 
close an  erroneous  result,  our  former  deci- 
sion (105  Kan.  675,  189  Pac  139)  will  have 
to  stand. 

The  depai'tment  of  insurance,  amicus  cu- 
riae, raises  two  main  propositions: 

"First.  An  insurance  agent  has  such  author- 
ity as  is  given  him  by  the  general  law  of  agen- 
cy, by  the  statutes  of  the  state  of  Kansas,  and 
by  the  license  which  the  department  issue? 
him.  Such  authority  cannot  be  cut  down  by  a 
private,  secret,  undisclosed  agreement  or  un- 
derstanding between  the  agent  and  the  com- 
pany. 

"Second.  Under  the  anti-discrimination  law 
of  1909  (Gen.  Stat  1915,  §g  5363-5873)  every 
company  subject  to  the  act  must  have  uniform 
rates  and  must  charge  every  person  exactly  the 
same  premium  for  equal  protection.  Premium 
is  earned  only  while  the  insurance  contract 
is  in  force.  Risk  and  premium  go  hand  in  hand. 
If  one  ceases  the  other  ceases.  In  other 
words,  rates  must  be  absolutely  nniform." 

[1]  On  the  first  of  these,  counsel  for  the 
insurance  department  argue,  that,  because 
of  the  broad  language  of  the  act  providing 
for  the  Issue  of  licenses  by  the  department 
to  the  local  agents  of  fire  insurance  com- 
panies upon  their  written  request  every 
agent  so  llcensied  is  In  effect  a  general  agent 
of  his  company.  The  pertinent  provisions  of 
the  licensing  act  (Gen.  Stat  1915,  §S  5178, 
5179)  read: 

"Sec.  5178.  It  shall  be  unlawful  for  any  per- 
son, company  or  corporation  to  transact  the 


business  of  insurance  or  guaranty,  or  do  any 
act  toward  transacting  such  bo^ess,  unless 
the  said  person,  company  or  corporation  shall 
have  been  duly  authorized  under  the  laws  of 
this  state  to  transact  such  bneiness  and  shall 
have  received  proper  written  authority  from 
the  superintendent  of  insurance  in  conformity 
with  the  provisions  of  the  laws  of  this  state 
relative  to  insurance  and  guaranty.    *    •    • 

"Sec.  6179.  Any  insurance  company  not  or- 
ganized under  the  laws  of  this  state  may  ap- 
point one  or  more  general  agents  in  this  state, 
with  authority  to  appoint  other  agents  of  said 
company  in  this  state.  A  certified  copy  of  such 
appointment  shall  be  filed  with  the  superin- 
tendent of  insurance,  and  agents  of  such  com- 
pany appointed  by  such  general  agent  shall  be 
held  to  be  the  agents  of  such  company  as  fol- 
ly, to  all  intents  and  purposes,  as  if  they  wo'e 
appointed  directly  by  the  company.  Agents 
for  any  such  company  in  this  state  may  be  ap- 
pointed by  the  president  vice  president  chief 
manager  or  secretary  thereof,  in  writing,  with 
or  withont  the  seal  of  the  company;  and  when 
so  appointed;  shall  be  held  to  be  the  agents 
of  such  company  as  fully-  as  if  appointed  by 
the  board  of  directors  or  managers  in  the  most 
formal  mode." 

It  Is  rather  a  remarkable  contention  that 
these  statutory  provisions  are  in  effect  a 
ban  upon  the  otherwise  undoubted  iwwer  of 
a  fire  insurance  corporation  to  limit  the  au- 
thority with  whldi  It  may  clothe  its  local 
agent  at  any  outlying  crossroads  In  Kansas. 
Corporate  powers  are  not  conferred  by  li- 
censing acts.  The  latter  are  regulatory  and 
permissive,  and  the  grants  of  corporate  pow- 
er are  to  be  foimd  in  the  corporation  law  ot 
the  state.  The  governing  body  of  a  corpo- 
ration Is  Its  board  of  directors.  Its  ofBcers, 
even  its  president  aoij  ezerdse  such  powers 
as  are  expressly  or  Impliedly  conferred  up- 
on them  by  the  governing  body.  The  cor- 
poration may  create  officers  and  agents,  gen- 
eral and  si>ecial,  with  broad  or  restricted 
powers,  and  the  corporation  is  bound  and 
only  bound  l^  their  acts  when  such  acta  are 
wifbin  the  real  or  apparent  scope  of  the  au- 
thority conferred  upon  them.  '  The  law  of 
agency  Is  a  very  large  subject  and  one  which 
could  scarcely  be  touched  In  a  single  opin- 
ion, however  much  we  might  he  disposed  to 
display  our  learning  on  that  subject.  It  must 
suffice  here  to  say  that  the  license  Issued  by 
the  insurance  department  to  a  local  Insur- 
ance agent,  at  the  request  of  his  principal, 
la  merely  the  state's  permit  for  him  to  ply 
his  business,  and  a  tadt  admission  by  the 
insurance  superintendent  that  so  far  as  be 
is  advised  the  licensee  Is  an  honest  man  or 
at  least  a  man  of  fair  busliiess  reputation. 
One  effect  of  the  statute — perhaps  Its  main 
purpose — ^is  to  exercise  the  state's  right, 
through  Its  superintendent  of  Insurance,  to 
bar  a  Itnown  swindler  or  other  disreputable 
or  untrustworthy  person  from  posing  as  an 
Insurance  agent  to  the  detriment  of  the  pub- 
lic.   Hauser  t.  Ins.  Co.,  206  N.  X.  455,  lOO 


Digitized  by 


Google 


Kan.) 


JOHSrSON  V.  HAT 
(i»o  p.) 


613 


N.  E.  52.  42  Ia  R.  A.  (N.  S.)  IISO,  U42.  Am. 

cas.  1914B,  see. 

There  Is  no  quesdon  of  any  secret  agree- 
ment between  the  company  and  its  local 
agent  in  this  lawsuit 

Substantially  the  same  point  raised  by  the 
insurance  department  has  required  the  at- 
tention of  other  courts,  but  none  of  tbem  ap- 
I)ear  to  have  had  any  difficulty  in  reaching 
the  same  conclusion  which  we  do.  Wood  v. 
Fireman's  Insurance  Co.,  126  Mass.  816; 
Barry,  etc.,  Lumber  Co.  v.  Insurance  Co., 
136  Mich.  42,  98  N.  W.  761;  Lauze  v.  In- 
surance Co.,  74  N.  H.  SS4,  68  Atl.  31. 

It  must  be  held,  therefore,  that  a  license 
Issaed  by  the  state  insurance  department 
to  the  local  agent  of  an  Insurance  company 
at  the  company's  request  is  merely  a  reg^ula- 
tory  permit;  but  neither  the  license  itself 
nor  the  statute  concerning  its  lissue  has  the 
effect  of  defining  the  agent's  powers  to  Mnd 
Ills  company,  nor  do  they  diange  the  general 
law  of  agency. 

[2]  Passing  to  the  insurance  department's 
second  proposition,  there  is  nothing  substan- 
tial in  the  contention  that  the  insurance  com- 
pany ylolated  the  spirit  of  the  antl-discrlml- 
natlon  law  when  it  offered  to  remit  the  part 
of  the  premium  earned  at  the  time  of  the 
default  of  plaintiff  to  pay  his  premium  note 
— a  matter  of  some  $6.40.  Being  haled  into 
court  by  plaintiff,  the  company  might  with- 
ont  prejudicing  Its  defense  have  counter- 
claimed  for  that  small  sum.  Counsel  for  the 
department  expatiate  on  the  virtues  of  the 
antl-dlscrlmlnatlon  law,  to  all  of  which  the 
court  heartily  subscribes,  including  the  writ- 
er, who  vindicated  that  law  before  the  court 
of  last  resort  (German  Alliance  Ins.  Co.  v. 
Kansas,  233  U.  S.  389,  34  Sup.  Ct.  612,  68  I* 
Ed.  1011,  L.  R.  A.  1915C,  1189),  but  neither  Its 
terms  nor  Its  spirit  require  its  administra- 
tion with  such  subtle  nicety  as  counsel  con- 
tend for. 

The  rule  of  reason  ai^lles  to  this  act  as 
to  all  legislation  and  to  all  Jurisprudence; 
and  the  act  is  not  offended  against  by  an  in- 
Burance  company  which  merely  forgoes  its 
right  to  collect  a  trifling  sum  due  it  for  car- 
rying an  insurance  risk  for  seven  months 
rather  than  go  to  the  expense  of  reducing  its 
claim  to  Judgment  Dubbs  v.  Hawortb,  102 
Kan.  603,  606,  171  Pac.  624.  Such  a  Judg- 
ment might  be  uncollectible,  and  the  com- 
pany would  merely  be  throwing  good  money 
after  Iwd. 

We  are  advised  in  argument  that  the  in- 
surance rate  on  a  three-year  contract  is  the 
sum  of  two  separate  yearly  rates.  If  so,  a 
person  who  buys  and  pays  for  a  three-year 
policy  gets  a  different  rate  from  one  who 
buys  his  insurance  for  three  years  on  an- 
nual poUcies.  A  man  who  occupies  his  in- 
sured  property  himseU  gets  a  lower  rate 
than  he  would  if  the  property  were  occupied 


by  a  tenant  The  nature,  location,  etc.,  of 
property  all  enter  Into  the  making  of  differ- 
ent Insurance  rates,  and  this  Is  altogether 
proper.  These  reasonable  differences  in  rates 
do  not  violate  the  act  It  would  make  a 
mere  feticn,  an  Interminable  and  oppressive 
nuisance,  of  a  wise  and  effldait  statute  to 
interpret  the  antl-discrimlnation  law  in  any 
other  fashion.  So  long  as  the  defendant  pur- 
sues the  same  general  policy  towards  all 
those  of  its  patrons  who  have  to  buy  their  in- 
surance on  credit,  or  who  give  notes  for 
their  insurance,  there  is  no  violation  of  the 
act ;  but  the  court  does  not  mean  to  Intimate 
that  the  department  may  not  reasonably  su- 
pervise and  change,  or  suggest  reasonable 
changes,  in  the  general  business  policy  of  In- 
surance companies  towards  persons  who  ob- 
tain insurance  on  credit  and  then  faU  to  pay. 

The  court  holds  that,  where  an  insurance 
company  contracts  'to  carry  the  fire  risk  on 
proi>erty  for  a  term  of  years,  and  the  insured 
gives  his  promissory  note  to  pay  for  8u<^ 
Insurance,  and  the  insurance  contract  pro- 
vides that  the  company  shall  not  be  liable 
for  any  loss  or  damage  that  may  occur  to  the 
property  while  the  note  given  for  the  pre- 
mium remains  in  default,  it  is  not  a  substan- 
tial violation  of  the  anti-discrimination  law, 
when  a  fire  loss  occurs  during  the  default  of 
the  maker  of  the  note  and  while  the  insur- 
ance Is  suspended,  for  the  Insurance  com- 
pany in  denying  its  liability  to  offer  to  sur- 
render the  note  in  exchange  f6r  a  surrender 
of  the  insurance  policy,  without  claiming  any 
portion  of  the  insurance  earned  before  the 
Insured  defaulted  in  the  payment  of  his  note. 

The  former  judgment  of  reversal  is  ad- 
hered to. 

All  the  Justices  concurring. 


JOHNSON  et  al.  v.  HAY  et  al.    (No.  22754.) 

(Supreme  Court  of  Kansas.    June  5,  1920. 
Rehearing  Denied  July  10,  1920.) 


(BvUalut  Dy  the  Court.) 

and    banking     <&=343— Uncollectible 


t.  Banks 
note   charged   by    state   bank   to    profit   and 
loss  account  held  to  belong  to  It,  and  not  to 
Its  former  stockholders. 
Among  the  assets  of  a  state  bank  was  a 
promissory  note  that  was  uncollectible,  and  it 
was  charged  to  the  profit  and  loss  account,  un- 
der an  agreement  among  the  stockholders  to 
consider  the  note  as  a  dividend,  and,  if  it  were 
ever  collected,   the  proceeds  should  belong  to 
them.     Subsequently  they  sold  their  stock,  and 
long    afterwards,    claiming    to    own    the   note, 
brought  suit  thereon  against  the  maker.    Their 
evidence  showed  that  no  dividend  was,  in  fact, 
declared,  and  that  none  conld  have  been  law- 
fully declared  at  the  time  of  the  transaction 
under  wiiich  they  claim,  and  also  that  they  nev- 
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er  paid  anTthing  to  the  bank  to  take  up  the  loas 
occaaioned  b7  the  note.  Held,  that  the  note 
was  part  of  the  assets  of  the  bank,  and  that  the 
former  stockholdera  had  no  intereet  therein. 

2.  Attachment  <&=> 1 9— Defendant  filing  eroM- 
patltlon  against  his  oodofendant  Is  entitled  to 
have  an  attaohment  Issued  against  his  prop- 
erty. 

Where  one  who  is  joined  as  a  defendant  files 
a  cross-petition  against  his  codefendant,  his 
relation  to  the  latter  is  that  of  a  plaintiff,  and 
he  is  entitled,  on  proper  showing,  to  have  on 
attachn>eDt  issued  against  the  property  of  his 
codefendant. 

3.  LIfflltatloB  of  actions  «=»I99(I)— Qnsstioii 
for  the  court. 

Various  complaints  of  error  raised  bjr  the 
defendant  (maker  of  the  note)  held  to  be  with- 
out merit. 

Appeal  from  District  (Tourt,  Republic 
County. 

Action  by  F.  M.  Jolmsoii  and  otbers  against 
James  Hay,  the  Belleville  State  Bank,  and 
otliers,  wltiti  cross-petition  and  attachment  by 
defendant  Bank  on  the  property  of  defendant 
Hay.  Judgment  for  defendant  Bank  against 
plaintiffs  for  costs,  and  against  defendant 
Hay  for  amount  of  note  and  sustaining  the 
attachment,  and  plaintiffs  appeal,  and  de- 
fendant Hay  takes  a  cross-appeal.    Affirmed. 

W.  D.  Vance  and  B.  EX  McTaggart,  lx>tb 
of  Belleville,  for  appellants. 

E.  S.  Nelson,  N.  J.  Ward,  and  J.  F.  Mc- 
Olnre,  all  of  Belleville,  Edgar  Bennett,  of 
Washington,  Ean.,  and  W.  J.  Moss,  of  Fair- 
burg,  Neb.,  for  appellees. 

PORTER,  J.  On  July  26, 1901,  the  defend- 
ant James  Hay  borrowed  $300  from  the  Belle- 
ville State  Bank  for  which  he  gave  his  90-day 
note  secured  by  a  chattel  mortgage  on  live 
stock.  A  few  days  afterward  he  absconded, 
left  the  state,  and  did  not  return  until  1917, 
about  the  time  of  the  death  of  his  mother, 
from  whom  he  inherited  an  interest  In  prop- 
erty. The  plaintiffs,  who  were  stockholders 
of  the  bank  in  1901,  claimed  they  owned  the 
note  and  brought  this  action  against  Hay  to 
recover  the  amount  due  thereon.  The  bank 
was  Joined  as  a  defendant,  and  filed  its 
cross-petition  setting  up  its  ownership  of 
the  note,  and  asking  Judgment  against  Hay. 
At  the  same  time  it  procured  an  attachment 
which  was  levied  upon  Hay's  pr<^erty.  The 
affidavit  for  the  attachmoit  allegeid  that  Hay 
procured  the  loan  by  false  and  fraudulent 
r^resentatlons  to  the  effect  that  the  prop- 
erty Included  In  the  chattel  mortgage  belong- 
ed to  him  and  was  free  and  clear  of  Incum- 
brance, when,  in  fact.  It  was  covered  by 
mortgages  held  by  other  banks.  The  trial 
resulted  in  a  Judgment  In  favor  of  the  bank 
against  plaintiffs  for  costs,  and  against  the 


defendant  for  the  amount  of  fhe  note  and 
sustaining  the  attachment.  The  plaintiffs 
bring  the  case  here  for  review,  and  the  de- 
fendant has  also  filed  notice  of  a  cross-appeal. 

[1]  1.  Plaintiffs  claim  that  when  the  note 
was  executed  the  stock  of  the  Belleville  State 
Bank  was  owned  by  B.  L.  Johnson,  F.  M. 
Johnson,  OUver  Johnsop,  R.  T.  Stanfield,  and 
J.  R.  Caldwell,  none  of  whom  bad  much  bank- 
ing experience;  that,  when  it  was  discovered 
that  the  note  could  not  be  collected  and  that 
it  was  necessary  to  charge  it  off  the  books 
and  place  it  in  the  profit  and  loss  account, 
the  stockholders  conceived  tiie  notion  that, 
by  considering  the  note  aa  a  dividend,  each 
stockholder  would  take  his  proportionate 
share  of  the  not^  in  the  event  it  was  ever  col- 
lected. It  was  shown  that  no  dividoid  was 
actually  declared,  and  that  the  bank  was  in 
no  condition  to  declare  a  dividend,  but  the 
note  was  taken  out  of  the  "note  case"  where 
live  assets  were  kept  and  was  placed  In  an 
envelope,  marked,  "James  Hay  note,  charged 
off." 

The  plalntUfs'  evidence  showed  that  on 
October  7,  1901,  the  stockholders  of  the  bank 
had  a  meeting  in  which  they  authorized  the 
following  entry  upon  the  minute  book  of  the 
bank:  "Loss  on  securities,  $300X)0  James 
Hay  note."  E.  L.  Johnson  testified  that  he 
was  one  of  three  stockholders  who  had  ac- 
tive management  of  the  bank,  and  at  the 
meeting  they  talked  over  whether  they  would 
put  up  the  money  as  individuals  or  would 
charge  the  note  to  the  earnings  account  and 
make  a  dividend  of  It,  and  decided  to  let  the 
earnings  of  the  bank  take  care  of  the  note; 
that  there  was  no  money  in  the  earnings  ac- 
count at  that  time,  and  the  note  was  not 
actually  charged  to  that  account  until  Novem- 
ber 4,  1901,  at  which  time  there  was  in  the 
earnings  account  the  sum  of  $230.49 ;  that  as 
a  result  fhe  account  was  overdrawn,  and  the 
balance  was  taken  care  of  by  subsequent  ac- 
cumulations and  earnings. 

In  1912  plaintiffs  sold  their  stock  to  Luther 
Bonham  and  they  claim  that  he  made  an  oral 
agreement  with  them  that  out  of  the  assets 
of  the  bank  which  were  to  be  delivered  to  the 
purchaser  the  James  Hay  note  was  to  be  ex- 
cepted. One  of  the  plaintiffs  testified  in 
substance  that  in  the  sale  of  the  stock  he 
said  to  Mr.  Bonham,  "Here  Is  the  note  that 
we  want  to  keep  out;  it  belongs  to  fhe  stock- 
holders; •  •  •  this  note  was  charged  off 
from  the  assets  of  the  bank  and  turned  over 
to  the  stockholders,  and  they  appointed  me  as 
custodian  of  the  note  for  the  reascMi  that 
some  time  in  the  future  we  exi>ected  this  note 
to  be  valuable  to  us,"  and  that  Bonham  said, 
"All  right."  This  was  contradicted  by  Bon- 
ham, who  testified  that  be  never  saw  the 
note,  and  that  no  reservation  of  it  was  made 
in  the  sale,  that  the  note  was  not  considered 
and  did  not  appear  on  the  register  of  the 
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bank,  and  that  ttte  matter  of  charged  off 
paper  was  not  dlacnssed. 

Etven  without  the  testimony  of  Bonham,  In 
our  opinion,  the  trial  court  rightly  dlre<ited 
tlie  Jury  to  return  a  rerdict  against  the 
plaintlfls.  The  petition  does  not  allege,  nor 
does  the  evidence  show,  that  the  plaintiffs 
pnrchaaed  the  note  or  paid  for  It,  or  that  it 
was  acttuOly  declared  as  a  dividend  oat  of 
the  assets  of  the  bank.  Besides,  the  statute 
provides  that  before  a  dividend  can  be  de- 
clared 10  per  cent,  of  the  profits  must  be 
carried  to  the  surplus  fund  (section  551,  Gen. 
Stat.  1916),  and  there  is  the  further  provi- 
sion that: 

"No  bank  officer  or  director  thereof  shall, 
during  the  time  it  shall  continue  its  banking 
operations,  withdraw  or  permit  to  be  with- 
drawn, either  in  form  of  dividends  or  otherwise, 
any  portion  of  its  capital.  If  losses  have  at 
any  time  been  sastained  by  such  bank  equal  to 
or  exceeding  its  undivided  profits  then  on  hand, 
no  dividend  shall  be  made,  and  no  dividend  be 
declared  by  any  bank  while  it  continues  its 
banking  business  to  any  amount  greater  than 
its  net  profits  on  hand,  deducting  therefrom  its 
losses,  to  be  ascerlained  by  a  careful  estimate 
of  the  actual  cash  value  of  all  its  assets  at  the 
time  of  making  such  dividend;  the  present 
worth  of  all  maturing  paper  shall  be  estimated 
at  the  usual  discount  rate  of  the  bank."  Sec- 
tion 553,  Gen.  Stat.  1916. 

PlalntlffB'  evidence  not  only  established 
the  fact  that  they  had  no  right  to  or  owner- 
ship In  the  note,  but  that  it  was  the  property 
of  the  bank.  No  dividend  was,  in  fact,  declar- 
ed, and  none  could  have  been  lawfully  de- 
clared at  the  time  of  the  transaction  under 
which  plaintifla  claim.  Of  course,  the  mere 
fact  that  plaintiffs  in  their  talk  at  the  time 
the  note  was  charged  off  considered  the  trans- 
action as  making  a  dividend  of  the  note 
onght  not  to  be  controlling.  If  they  had  as- 
sessed themselves  or  in  some  way  put  up  the 
money  to  meet  the  loss  the  bank  had  sustain- 
ed, the  fact  that  they  concluded  to  regard 
the  note  as  a  dividend  might  not  of  itself 
prevent  them  from  claiming  ownership  of  the 
note.  But  they  do  not  claim  to  have  paid  a 
dollar  to  the  bank  to  take  up  the  loss  occa- 
sioned by  the  note.  Their  claim  Is  that  by  an 
arrangement  among  themselves  the  note  was 
charged  to  the  earnings  account,  to  be  sub- 
sequently tak^i  care  of  by  future  earnings. 
Of,  course,  the  future,  as  well  as  past,  earn- 
ings of  the  bank  would  belong  to  the  bank,  and 
not  to  the  stockholders.  A  corporation 
exists  as  an  entity  separate  and  apart  from 
the  shareholders.  Bank  v.  Milling  Co.,  101 
Kan.  446,  167  Pac  1036,  L.  B.  A.  1918A,  574, 
and  authorities  dted.  When  plaintiffs  dispos- 
ed of  their  shares  In  the  bank,  they  could  not 
lawfully  carry  away  with  them  any  property 
belonging  to  the  bank,  and  this  note,  regard- 


less of  its  value  at  the  time,  was  an  asset  of 
the  bank  the  same  as  all  other  notes  and 
property  carried  in  the  profit  and  loss  ac- 
count of  the  bank. 

[2]  2.  The  defendant  James  Hay  has  serv- 
ed notice  of  a  cross-appeal.  He  Is  satisfied 
with  the  decision  holding  that  the  plaintiffs 
have  no  right  to  recover,  but  complains  of  the 
ruling  directing  a  verdict  against  him  In 
favor  of  the  bank.  His  claims  of  error  hardly 
rise  to  the  dignity  of  serious  contentions. 
It  la  insisted  that  the  bank  offered  no  evi- 
dence In  support  of  Its  cross-petition,  and  no 
testimony  to  prove  its  ownership  of  the  note, 
and  therefore  there  was  no  evidence  to  sus- 
tain a  Judgment  against  him;  and  attention 
is  called  to  the  fact  that  both  the  defendant 
Hay  and  the  bank  objected  to  plaintiffs' 
testimonj',  and  demurred  to  it  when  plaintiffs 
rested.  But  plaintiffs'  evidence  established 
the  fact  that  the  note,  which  was  given  to 
the  bank  in  the  first  place,  stlU  belonged  to 
it,  and  that  it  had  never  been  paid.  Merely 
because  one  of  the  plaintiffs  testified  that  a 
notation  on  one  of  the  books  of  the  bank  in- 
dicated, in  his  opinion,  that  the  note  had  been 
paid  in  some  manner,  was  no  evidence  of  pay- 
ment, especially  in  the  fCice  of  the  undisput- 
ed evidence  that  the  note  never  had  been 
paid.  "Bie  bank  introduced  evidence  to  con- 
tradict that  of  the  plaintiffs  with  reference  to 
what  occurred  at  the  time  of  the  purchase 
of  the  bank's  stock  by  Bonham,  and  It  was 
not  necessary  for  it  to  offer  testimony  to  prove 
facts  which  the  plaintiffs'  evidence  had  estab- 
lished. 

Because  the  provisions  of  the  Code  author- 
ize the  plaintiff.  In  certain  cases,  to  have  an 
attachment  against  the  property  of  the  de- 
fendant, it  is  seriously  urged  that  the  bank, 
being  a  defendant,  could  not  procure  an  at- 
tachment against  a  codefendant  Although 
named  as  a  defendant  in  the  action,  the 
bank  occupied  the  position  of  a  plaintiff  in 
its  cross-action  against  Hay,  and  was  entitled 
to  procure  an  attachment  the  same  as  if  the 
action  had  been  brought  originally  by  It  as 
plaintiff.  It  was  not  necessary  for  the  bank 
to  offer  evidence  on  its  own  behalf  to  sustain 
its  attachment,.  l>ecause  plaintiffs'  evidence 
showed  that  when  Hay  obtained  the  loan 
from  the  bank  he  falsely  represented  that 
certain  personal  property  belonging  to  him 
was  free  and  clear  of  Incumbrances,  while,  in 
fact,  it  was  covered  by  mortgages  to  another 
bank.  There  was  abundant  evidence  to  sus- 
tain the  attachment  on  the  ground  of  fraud. 

[3]  The  question  of  the  statute  of  limita- 
tions wD.s  one  of  law,  and  not  of  fact,  when  it 
appeared  beyond  any  dispute  that  the  de- 
fendant's absence  from  the  state  tolled  the 
statute. 

The  Judgment  Is  efiSrmed. 

All  the  Justices  concurring. 
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FLACK  0t  al.  V.  BREWSTER.     (No.  22543.) 
(Supreme  Court  of  Kansas.     June  6,  1920.) 

(Byttabu*  hy  the  OourtJ 

1.  Witnesses  «=32 1 9 (4)— Testimony  of  physi- 
cian as  to  deceased  patient's  mental  capaci- 
ty may  be  admitted  where  heirs  waive  statu- 
tory privilege. 

In  an  action  by  heirs  ot  a  deceased  grantor, 
ccmtesting  the  validity  of  a  deed  executed  by 
the  grantor  to  her  sister  shortly  before  her 
death,  upon  the  ground  of  the  unsoundness  of 
her  mind  at  the  time  of  the  execution,  the  tes- 
timony of  a  physician  who  attended  her  in 
her  last  illness  as  to  knowledge  gained  by  him 
in  his  professional  capacity,  relating  to  her 
mental  condition,  may  be  admitted,  where  the 
heirs  of  the  deceased  grantor  have  waived  the 
statutory  privilege  afforded  by  section  321  of 
the  (Svil  Code  (Gen.  St  1915,  §  7223). 

2.  Witnesses  «=32I7— Grantee  of  deceased  In- 
competent held  not  entitled  to  object  to  tes- 
timony of  grantor'a  physician  as  to  capacity. 

As  the  defendant  in  the  action,  although  a 
sister  of  the  deceased  grantor,  claimed  no  rights 
as  heir  or  devisee,  bnt  defended  solely  on  the 
basis  of  being  the  grantee  in  the  deed,  she  is 
not  entitled  to  assert  the  statutory  privilege 
or  object  to  the  testimony  of  the  physician  in 
regard  to  the  competency  of  the  grantor. 

Appeal  from  District'  Court,  Montgomery 
County. 

Action  by  W.  T.  Flack  and  others  against 
Mattle  Brewster  to  set  aside  a  deed  to  de- 
fendant by  one  alleged  to  have  been  mentally 
Incompetent  Deed  set  aside  and  partition 
ot  property  among  plaintiffs  and  defendant 
ot'dered,  and  defendant  appeals.    Affirmed. 

C.  J.  Bryant  and  Cibas.  D.  Shukers,  both  of 
Independence,  for  appellant 

Geo.  H.  Wark,  of  Caney,  and  Thos.  B.  Wag- 
statC,  of  Independence,  for  appellees. 

JOHNSTON,  C.  J.  The  plaintiffs  brought 
this  action  against  their  sister,  Mattle  Brew- 
ster, to  cancel  and  set  aside  a  deed  executed 
to  her  by  Mary  Clifford,  who  was  a  sister  of 
all  the  parties  to  this  action.  It  was  al- 
leged that  the  instmment  was  executed  and 
delivered  a  few  days  before  the  death  of 
Mary  Clifford,  when  she  was  mentally  In- 
capable of  executing  the  Instrument  or  of 
transacting  business  of  any  kind.  From  the 
testimony  the  court  found  that  she  did  not 
have  the  mental  capacity  to  execute  the  deed, 
and  therefore  set  It  aside  and  directed  a  par- 
tition of  the  property  among  the  plaintiffs 
and  defendants;   they  being  her  only  heirs. 

[1]  The  principal  contention  on  this  ap- 
peal 1&  that  the  testimony  of  two  physicians 
who  attended  Mary  Clifford  in  her  last  ill- 
ness, which  related  to  Information  as  to  her 
mental  capacity  gained  by  them  while  at- 


tmdlng  her  in  a  professional  capacity,  waa 
Improperly  admitted.  The  testimony  was  ad- 
mitted over  the  objection  of  the  defendant 
and  the  grantee  in  the  deed  which  was  at- 
tacked. The  objection  is  based  on  the  stat- 
ute providing  that— ^ 

"The  following  persons  shall  be  incompe- 
tent to  testify:  «  •  •  Sixth,  a  physidan  or 
surgeon  concerning  any  communication  made  to 
him  by  his  patient  with  reference  to  any  physi- 
cal or  supposed  physical  disease,  delect,  or 
injury,  or  the  time,  manner  or  circumstances 
under  which  the  ailment  was  incurred,  or  con- 
cerning any  knowledge  obtained  by  a  personal 
examination  of  any  such  patient,  without  the 
consent  <^  the  patient"  Gen.  Stat  1915,  { 
7223  (Code  av.  Froc.  t  321). 

The  plaintiffs  contend  that  the  disquali- 
fication of  the  witnesses  may  be  waived  and 
that  the  objection  to  the  privileges  was  not 
available  to  the  defendant  They  Insist  that, 
as  heixa  at  law  and  interested  In  the  pro- 
tection of  the  estate  of  the  deceased,  they 
could,  and  by  the  offer  of  the  evidence  did, 
waive  the  privilege,  and  ttiat  defendant  was 
defending  as  grantee  In  the  deed  and  was 
asserting  no  rights  as  heir  and  was  there- 
fore not  In  a  position  to  invoke  the  privilege 
or  make  the  objection.  There  Is  consider- 
able conflict  in  the  authorities  as  to  the  ap- 
plication of  the  rule  and  as  to  when  and  by 
whom  the  privilege  may  be  waived.  It  has 
been  held  in  a  testamentary  proceeding  that 
the  paUait  is  the  person  interested  in  pre- 
serving unbroken  the  confidence  reposed  in 
his  physician  and  after  his  death  there  Is  no 
one  to  assert  tlie  privilege.  Allen  v.  Public 
Administrator,  1  Bradf.  Sur.  (N.  Y.)  221.  In 
Wharton  on  the  I^aw  of  E}vidence,  t  691,  it  is 
said: 

"The  privilege,  it  should  also  be  remember- 
ed, is  meant  to  protect  the  living  in  their 
business  relations,  and  cannot  be  invoked  when 
the  question  arises  as  to  the  intention  of  « 
deceased  person  in  respect  to  the  disposition 
of  his  estate." 

See,  also,  Staunton  v.  Parker,  19  Hun.  (N. 
Y.)  55.  Many  authorities,  however,  hold  that 
the  privilege  survives  to  personal  representa- 
tives of  the  deceased,  his  family  and  those 
personally  Interested  In  protecting  his  repu- 
tation and  estate.  4  Wlgmore  on  Evidence, 
i  2386.    That  author  says: 

"The  privilege,  furthermore,  is  that  of  the 
patient  as  such,  not  of  the  party;  hence  the 
claim  should  be  made  by  the  patient  himself, 
in  accordance  with  the  analogy  of  other  priv- 
ileges (ante,  §§  2270,  2321),  though  this  rale  is 
seldom  observed  in  practice.  The  privilege, 
furthermore,  may  be  claimed  by  the  represent- 
ative of  a  deceased  patient,  as  his  persmal 
successor,  but  not  by  a  mere  assignee  of  a  con- 
tract interest." 

On  the  other  hand.  It  has  been  held  that 
the  prohibition  of  the  statute  is  founded  on 
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public  poUcy,  and  unless  It  bas  been  ex- 
pressly waived  by  the  patient  the  testimony 
of  the  physician  can  never  be  reTeaied ;  that 
a  waiver  may  not  be  made  by  an  executor 
or  administrator  and  that  any  party  to  an  ac- 
tion can  object  to  evldoice  coming  within  tb» 
prcdilbltion  unless  tbe  patient,  the  person  for 
whose  protection  the  statute  was  enacted, 
has  waived  the  privilege,  and  that  when  the 
patloit  Is  dead  the  matter  is  forever  dosed. 
Westover  v.  iBtna  liife  Ins.  Co.,  9&  M.  T.  66, 
1  N.  B.  lOi,  62  Am.  Rep.  1.  In  re  Flint,  100 
Cal.  391,  84  Pae.  863,  adopted  the  rule  of 
the  Westover  Case  just  dted,  and  held  that 
the  heirs  of  a  deceased  person  who  cixitest 
his  wlU  cannot  waive  the  privilege  attaching 
to  communications  of  a  deceased  person.  In 
the  (pinion  it  is  said: 

"His  rights  are  not  boried  in  the  grav^  and 
beira  and  devisees  quarreling  among  them- 
selves over  a  division  of  his  patrimony,  in  Jus- 
tice to  his  memory,  should  not  be  allowed  to 
waive  the  privilege." 

Ib  these  cases  others  of  a  sinUlar  import 
are  dted. 

In  our  state  a  more  liberal  vle^  has  been 
taken  as  to  the  matter  of  waiver.  Fo:r  In- 
stance, it  has  been  held  that,  as  the  statute 
provides  that  the  patient  himself  may  con- 
sent to  the  testimony  of  the  physician,  no 
question  of, public  policy  Is  Involved.  The 
prohibition  Imposed  on  the  physician  la  the 
privilege  of  the  patient  and  not  of  the  phy- 
sidan,  nor  yet  of  the  public,  and  therefore 
a  patient  may  make  a  valid  contract  waiv- 
ing the  privilege  Bfforded  him  in  the  statu- 
tory prohibition.  Insurance  Co.  v.  Brubaker. 
78  Kan.  146,  96  Pac.  62,  18  L.  R.  A.  (N.  S.) 
362,  130  Am.  St.  Rep.  356,  16  Ann.  Cas.  267. 

In  an  action  to  recover  possession  of  a 
tract  of  land  alleged  to  have  been  conveyed 
to  another  when  the  grantor  was  of  unsound 
mind,  a  physidan  who  bad  attended  the  gran- 
tor In  her  last  illness  was  ofTercd  as  a  wit- 
ness by  the  surviving  sisters  and  heirs  at 
law,  but  the  testimony  was  rejected  and  upon 
appeal  it  was  held  that  the  evidence  was  ad- 
missible. In  the  syllabus  of  the  case  It  was 
said: 

"The  heirs  at  law  of  one  who  has  been 
treated  by  a  physician  may  waive  the  provisions 
of  the  statute  making  a  physidan  incompe- 
tent to  testify  to  any  knowledge  obtained  in 
his  professional  capadty  from  tbe  patient." 
Fish  V.  Poorman,  86  Kan.,  237,  116  Pac.  898. 

In  another  case  deeds  which  had  been  exe- 
cuted shortly  before  tbe  death  of  the  grantor 
were  assailed  upon  tbe  groimd  that  the  gran- 
tor was  without  mental  capacity  to  make 
them,  and  it  was  held  that  the  testimony  of 
an  attending  physician  as  to  his  knowledge 
obtained  in  a  professional  way  might  be  re- 
ceived where  tbe  privilege  was  waived  by  bis 
heirs  at  law.    It  is  said  that — 


■This  is  in  accord  with  the  beet  Judicial 
thought  in  this  coontry  on  this  subject,  and 
takes  nothing  from  the  effect  of  defendants' 
citations."  Bniington  v.  Wagoner,  100  Kan. 
10k  164  Pac.  1067.  See  the  authorities  therein 
dted. 

[21  While  the  privilege  is  personal  to  the 
patient  and  may  be  waived  by  him,  the  gen- 
eral rule  is  that  after  his  death  the  privilege 
may  be  waived  by  his  legal  representatives 
and  those  interested  in  the  preservation  of 
bis  estate.  The  plaintiffs  herein,  who  are 
suing  as  the  heirs  of  the  deceased,  effectually 
waived  the  privilege  by  offerifag  the  evidence. 
Tliey  were  interested  in  preserving  the  es- 
tate of  the  deceased,  which  would  have  been 
largely  diminished  it  effect  had  been  given 
to  the  invalid  Instrum&nt.  The  defendant, 
however.  Is  defending  as  grantee  and  not  as 
heir  or  derisee.  and  in  this  litigation  she 
stands  In  the  attitude  of  a  stranger  to  tbe 
estate.  Although  she  is  a  sister  of  the  de- 
ceased, she  is  not  asserting  any  claim  by  rea- 
son of  heirship  or  relationship  to  the  deceas- 
ed, and  has  no  greater  right  to  Invoke  the 
privilege  tlian  would  an  outsider  if  the  deed 
had  been  made  to  him.  Restrictions  on  the 
full  development  of  the  facts  and  the  ascer- 
tainment of  the  truth  of  a  controversy  are 
strictly  construed,  and,  the  privilege  being 
personal  in  its  nature,  it  should  not  be  ex- 
tended by  implication,  es];>eclally  after  the 
death  of  tbe  one  for  whose  benefit  it  was 
given.  In  regard  to  the  light  in  which  the 
statutory  privilege  Is  to  be  viewed,  it  has 
been  said: 

"Tbe  statute  is  not  remedial  in  any  proper 
sense  of  that  term,  as  some  courts  would  hold, 
but  merely  grants  a  privilege  to  persons  in 
specified  relations  if  they  see  fit  to  take  ad- 
vantage of  it;  and  the  terms  of  the  statute 
will  not  be  extended  by  implication  or  by  in- 
terpretation, but  will  be  strictly  coaatmed  in 
favor  of  the  competency  of  witnesses."  Arm- 
strong V.  Topeka  Ry.  Co.,  03  Kan.  493,  144 
Pac.  847,  dting  numerous  cases. 

Speaking  of  the  policy  and  effect  of  the 
privilege.  Professor  Wlgmore  said: 

"That  the  relation  of  physician  and  patient 
should  be  fostered,  no  one  will  deny.  But  that 
the  injury  to  that  relation  is  greater  than  the 
injury  to  justice — tbe  final  canon  to  be  satis- 
fied— must  most  emphatically  be  denied.  The 
injury  is  decidedly  in  the  contrary  direction. 
Indeed,  the  facts  of  litigation  to-day  are  such 
that  tbe  answer  can  hardly  be  seriously  doubt- 
ed. *  *  *  Certain  it  ia  that  the  practical 
employment  of  tbe  privilege  has  come  to  mean 
little  but  the  suppression  of  useful  truth;  truth 
which  ought  to  have  been  disclosed  and  would 
never  have  been  suppressed  for  the  sake  of  any 
inherent  repugnancy  In  the  medical  facts  in- 
volved."   4  Wigmore  on  Evidence,  f  2380. 

Of  course,  the  prohibition  of  the  statute 
must  be  given  the  effect  intended  by  the  Leg- 
islature, but  so  far  as  it  is  open  to  interpre- 
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tatlon  It  sbould  be  strictly  construed  Instead 
of  reaching  for  an  Implication  that  would 
operate  to  suppress  the  true  facts  necessary 
to  a  Just  determination  of  the  Issue  Involved. 
Looking  at  the  question  in'  that  light,  we 
conclude  that  the  plaintiffs  waived  the  priv- 
ilege and  that  the  defendant,  standing  in 
the  position  of  assignee  or  grantee,  Is  not  en- 
titled to  Invoke  the  privilege  or  object  to  the 
admission  of  the  testimony  offered.  Al- 
though challenged,  the  testimony  In  the  case 
is  deemed  to  be  sutBclent  to  support  the  find- 
ings of  the  trial  court,  and  its  Judgment  is 
therefore  affirmed. 
All  the  Justices  concurring. 


KINKEL  V.  CHASE  et  al.    (No.  22524.) 
(Supreme  Court  of  Kansas.     June  6,  1920.) 

(8vttaJni»  hv  the  Court.) 

Appeal  and  error  ®=9 i 097 (t)— Trial  errors  set- 
tled by  former  appeal  will  not  be  considered. 

On  a  former  appeal  (Kinkel  v.  Chase,  102 
Kan.  275,  169  Pac.  1134)  a  new  trial  was  or- 
dered on  a  single  issue  of  fact.  Held,  that 
complaints  of  trial  errors  involving  matters 
that  were  settled  by  .the  former  appeal  will  not 
be  considered,  and,  there  being  sufficient  evi- 
dence to  sustain  a  finding  by  the  court  on  the 
one  question  sent  back  for  trial,  the  Judgment 
is  affirmed. 

Appeal  from  District  Court,  Morris  County. 

Action  by  A.  R.  Kinkel  against  Fred  F. 
Chase  and  another.  Judgment  for  plaintUT, 
and  defendants  appeal.    Affirmed. 

W.  L.  Huggins,  of  S>nporia,  and  W.  J.  Fir- 
tie,  of  Ck>uucU  Grove,  for  appellants. 

James  A.  Troutman,  of  Topeka,  and  Sdwin 
Anderson,  of  Oouncll  Grove,  for  appellee. 

PORTER,  J.  This  case  Is  here  for  the  sec- 
ond time.  In  the.  former  opinion  (Kinkel  v. 
Chase,  102  Kan.  275,  169  Pac.  1134)  pracUcally 
every  question  raised  by  Chase  in  the  present 
appeal  was  decided  adversely  to  him.  On  the 
former  appeal  Kinkel  was  the  appellant 

The  facts  out  of  which  the  litigation  arises 
were  stated  more  fully  In  the  former  opinion 
than  will  be  necessary  here:  Some  one 
brought  an  action  in  the  district  court  of 
Morris  county  against  A.  R.  Kinkel  (the 
plaintiff  in  the  present  suit)  and  Dyson  Jack- 
son on  a  promissory  note,  and  Judgment  was 
tendered  against  them  on  the  23d  day  of 
June,  1913.  A  R.  Kinkel  satisfied  the  Judg- 
ment as  to  himself,  and  in  the  manner  sei 
forth  in  the  former  opinion  became  duly  sub- 
rogated to -the  rights  of  the  Judgment  plain- 
tiff. He  brought  this  action  to  have  that 
Judgment  declared  a  lien  upon  certain  lands 


in  Morris  county  whl(!fa  he  claimed  Jackson 
owned  and  had  transferred  in  fraud  of  cred- 
itors. The  same  day  KinJceVs  Judgment  was 
rendered  another  Judg;m»it  was  taken  against 
Dyson  Jackson  in  the  same  court.  The  ao 
tion  was  a  creditors'  bill,  and  the  Judgment 
declared  that  420  acres  of  land  to  which 
Jackson  formerly  held  the  title  had  been 
transferred  by  him  In  fraud  of  his  creditors. 
At  the  first  trial  Kinkel  attempted  to  rely  up- 
on that  JudgmMit  to  prove  the  fraudulent  dis- 
position of  Jackson's  property.  Be  was  a 
Ftranger  to  the  action.  It  was  not  brought 
for  the  benefit  of  all  the  creditors,  nor  tar 
the  benefit  of  all  those  who  might  see  fit  to 
Join  therein,  and  the  trial  court  held  that 
Kinkel  could  not  rely  upon  the  Judgment  and 
sustained  a  demurrer  to  hla  evidence. 

The  action  of  the  trial  court,  in  holding 
that  Kinkel  could  derive  no  benefit  from  the 
Judgment  to  which  he  was  a  stranger,  was 
approved  in  the  former  opinion,  but  it  was 
said,  however,  that: 

"The  Judgment  which  plaintiff  owns  against 
Dyson  Jackson  was  a  lien  upon  the  equitalde 
interests  of  Dyson  Jackson  in  the  real  estate 
in  question  ,f  rom  the  first  day  of  the  term  at 
which  it  was  rendered.  It  was  of  record  when 
Chase  purchased  the  laud.  All  that  remained 
for  Kinkel  to  establish  was  that,  when  Dyson 
Jackson  repurchased  the  land,  he  took  the  ti- 
tle in  the  name  of  bis  wife  and  son  in  fraud  of 
creditors."    102  Kan.  280,  169  Pac.  1186. 

It  was  therefore  held  that  the  court  should 
not  have  sustained  the  demurrer,  because, 
if  the  real  estate  in  fact  belonged  to  Dyson 
Jackson  on  June  23,  1913,  Kinkel's  Judgmoit 
was  a  lien.  The  case  was  therefore  remand- 
ed, with  directions  to  permit  Kinkel  to  try 
out  the  question  of  fraud. 

On  the  second  trial  attorneys  for  Cbase 
insisted  upon  retrying  all  the  issues,  and  the 
whole  case  was  gone  over  again.  This  was 
not  in  accordance  with  the  mandate,  but  no 
one  was  prejudiced,  because  the  issue  which 
the  court  bad  to  try  was  determined  on  the 
evidence  of  one  witness.  The  evidence  was 
sufficient  to  sustain  the  finding  that  Dyson 
Jacks(m,  in  fraud  of  his  creditors,  procured 
a  reconveyance  of  some  of  the  land  to  a  mem- 
ber of  his  family ;  that  he  was  the  equitable 
owner  of  the  land  when  Kinkel's  Judgmmt 
was  rendered.  That  ends  the  litigation.  It 
is  unnecessary  to  consider  the  complaint  that 
certain  court  records  were  admitted  which 
were  not  competent.  The  trial  was  by  the 
court,  and  the  presumption  is  that  only  com- 
petent evidence  was  considered.  Rulings  on 
the  admission  of  evidence  in  trying  issues 
which  were  settled  by  the  former  appeal  need 
not  be  considered.  Besides,  it  is  difficult  to 
conceive  how  the  admission  of  record  evi- 
dence of  the  former  suits  and  actions  could 
have  prejudiced  the  defendants,  since  the 
court  determined   upon  other  evidence  the 
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sole  Issne  of  fact  aent  back  for  trial.  Elnkel 
was  entitled  to  the  decree  dedarlng  bla  Judg- 
ment a  Uen  upon  the  land. 

Affirmed. 

All  the  Justices  cancarrins; 


HANROSS  V.  UNCLE  SAM  OIL  CO. 
(No.  22547.) 

(Sopreme  Conrt  of  Kansas.    June  5,  1920. 
hearing  Denied  July  10,  1920.) 


Be- 


(Byltdbu*  bu  the  Court.) 

t.  Appeal   and   error  «=>I039(I3),    1064(1)— 
Verillet  for  balane'e  of  salary  aot  reversed, 
kecause  petition  did  not  allege  a  wronsfnl 
discharge,  or  because  Instructions  were  based 
on  unsoond  theory. 
Where  »n  employ^,  who  was  discharged  be- 
fore the  expiration  of  the  term  of  bis  employ- 
ment, recovers  of  his  employer  what  bis  salary 
would  have  amounted  to,  less  ^rhat  be  was  able 
to  earn  during  the  remainder  of  the  period,  the 
judgment  being  based  upon  a  verdict  which  nec- 
essarily implies  a  finding,  after  a  full  and  (air 
bearing  of  the  issue,  that  the  disdiarge  was 
wrongful,  a  reversal  will  not  be  ordered  because 
the  petition  did  not  allege  that  fact,  or  because 
in  the  instructions  language  was  used  isdicat- 
ing  the  adoption  of  tbe  theory  of  oonatnictive 
service,  even  assuming  that  theory  to  be  un- 
sound. 

2.  Trial  «=3 184(20)— Reeovery  for  wnmgfsl 
discharge  a  natter  of  ooiapetatlea  for  trial 
court. 

The  amount  of  recovery  ija  case  of  a  find- 
ing in  favor  of  tbe  plaintiff  upon  the  issue  re- 
ferred to  held  to  have  been  a  matter  of  compu- 
tation, properly  determined  by  the  trial  court. 

3.  Trial  «=>340(5)— Ne  reversal  for  oourt's  ad- 
dltibn  of  Interest  expressly  excluded  Iqr  ver- 
dict. 

Where  there  is  no  real  controversy  over 
the  amount  of  recovery,  and  tbe  verdict  ex- 
pressly excludes  interest,  a  judgment  will  not 
be  reversed  because  of  an  addition  on  that  ac- 
count made  by  the  court. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  O.  B.  lilanroas  against  the  ITn- 
de  Sam  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

J.  H.  Brady  and  Arthur  J.  Mellot,  both  of 
ICansas  City,  for  appellant. 

James  F.  Getty,  of  Kansas  C!ity.  for  ap- 
pellee. 

MASON,  J.  On  August  1, 1910,  O.  B.  Man- 
rosa  was  employed  by  tbe  Uncle  Sam  Oil 
Company  for  one  year  at  a  salary  of  |2,050, 
payable  (150  on  the  1st  days  of  September 
and  October  and  $175  a  month  thereafter. 
On  October  14  he  was  discharged.    In  No- 


vember, 1910,  he  brought  an  action  against 
the  company  for  $175  as  bis  compensatioii 
f<xr  the  month  of  October.  He  recovered  a 
Judgment  for  that  amount,  which  was  re- 
versed In  December,  1913,  because  of  tbe 
omission  of  an  instruction  to  the  effect  that 
the  general  manager  of  tbe  ctKupany  bad 
authority  to  discbarge  the  plaintiff,  if  suffi- 
cient cause  existed,  and  in  that  case  be  could 
recover  only  what  was  due  blm  at  the  time 
of  bis  discharge.  Manross  t.  Oil  Co.,  88 
Kan.  287,  128  Pac.  385,  Ann.  Ca&  19UB, 
827.  In  June,  1010,  the  plaintiff  amended  his 
petlticra  so  as  to  claim  a  recovery  for  92,21Z- 
50,  being  tbe  full  amount  of  the  agreed  sal- 
ary, with  Interest,  less  what  he  had  been 
paid.  He  was  given  Judgment  for  tbe  sum, 
with  interest,  less  what  he  testified  he  had 
been  able  to  earn  at  other  ^nployment  dur- 
ing the  remainder  of  the  year,  amounting  to 
9648.    The  defendant  appeals. 

[1]  1.  Tbe  petition,  after  setting  out  the 
contract  of  employment,  alleged  that  tbe 
plaintiff  had  at  all  times  been  ready  to  per- 
form the  services  required  of  him  thereunder, 
and  had  performed  them  so  tar  as  permitted 
by  the  defendant.  Under  various  assign- 
ments of  error  tbe  defendant  urges  that  no 
recovery  should  have  been  permitted  as  com- 
pensation for  constructive  services,  because 
tbe  theory  on  which  such  recovery  has  some- 
times been  allowed  is  unsound,  and  Is  not, 
and  ought  not  to  be,  recognised  In  this  Ju- 
risdiction ;  and  that  no  recovery  should  have 
been  permitted  as  damages  for  tbe  breach 
of  contract  because  that  was  not  pleaded,  tbe 
petition  not  alleging,  a  wrongful  discharge. 

The  common-law  doctrine  of  "constrnctiye 
service,"  by  which  an  employ^  wrongfully 
dlsdiarged  is  permitted  to  recover  wages  as 
such  for  tbe  period  subeeqaent  to  bis  dis- 
cbarge, being  founded  on  fiction,  has  not  been 
widely  acc^ted  In  this  country,  tbe  remedy 
of  an  action  for  damages  for  a  breach  of 
tbe  contract  being  regarded  as  adequate  and 
more  In  keeping  with  tbe  modern  tendency  to 
conform  the  pleadings  to  the  actual  facts. 
Notes,  5  L.  R.  A.  (N.  S.)  439,  and  6  L.  R.  A. 
(N.  S.)  50.  The  constructive  service  theory 
appears  to  have  received  some  recognition  in 
this  state  (James  v.  Parsons,  70  Kan.  156, 
158,  78  Pac  438),  but  its  soundness  need  not 
be  passed  upon  In  this  case.  Tbe  defendant 
In  the  opening  statement  on  its  behalf  ad- 
mitted the  validity  of  tbe  contract  of  em- 
ployment, asserted  that  the  plaintiff  was 
discharged  for  incompetency  and  Insubordi- 
nation, and  "elected  to  submit  tbe  case  upon 
that  issue."  The  vital  controversy  between 
the  parties  was  whether  tbe  plaintiff  was 
discharged  wrongfully  or  \lghtfully.  That 
question  was  fairly  submitted  under  an  In- 
struction (of  which  tbe  defendant  complains) 
that  it  was  all  the  Jury  had  to  determine. 
The  measure  of   recovery  applied   by   tbe 
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Gonrt  was  tbe  amoimt  of  the  unpaid  salary, 
less  what  the  plaintiff  testified  that  he  had 
been  able  to  earn  at  other  work  after  bis 
discharge,  during  the  remainder  of  the  year 
covered  by  his  contract  This  did  no  Injus- 
tice to  the  defendant,  whether  the  amount 
awarded  be  regarded  ^s  damages  for  the 
breach  of  the  contract,  or  as  compensation 
for  constructive  service.  Whether  or  not 
the  petition  was  defective  in  not  alleging  that 
the  plaintiff  had  been  wrongfully  discharged, 
no  prejudice  could  possibly  have  resulted  to 
the  defendant  from  the  omission,  and  it 
would  be  manifestly  unjust  to  reverse  the 
Judgment  by  reason  thereof. 

The  jury  were  told  that  they  might  re- 
turn a  verdict  for  the  plaintiff  if  they  should 
find  that  he  had  carried  out  his  part  of  the 
contract  so  far  as  permitted,  and  was  ready, 
willing,  and  able  to  finish  it  according  to 
its  terms.  This  instraction  Is  objected  ,to  as 
adopting  the  common-law  doctrine  referred 
to.  Considered  in  connection  with  that  pre- 
viously stated,  it  amounted  to  no  more  than 
saying  that  the  plalntUTs  claim  was  valid  if 
the  fact  that  he  did  not  perform  the  services 
for  which  he  was  employed  was  due,  not  to 
any  fault  on  bis  part,  but  to  the  action  of  his 
employer — in  other  words  that  his  discharge, 
which  the  parties  agreed  had  taken  place, 
was  wrongful.  The  verdict  necessarily  im- 
plied a  finding  that  the  defendant  wrongfully 
discharged  the  plaintiff,  and,  that  being 
true,  the  objections  made  to  It  lack  sub- 
stance; they  concern  matters  of  procedure 
having  no  ration  to  the  fair  determination 
of  the  ess&tial  issue  of  fact  upcMi  which  the 
rights  of  the  parties  depended. 

[2]  2.  An  Instruction  was  given  to  the  ef- 
fect that  the  amount  of  recovery  was  not  in 
dispute — that  if  the  plaintiff^  was  fovmd  to 
have  been  wrongfully  discharged  he  was  en- 
titled to  the  salary  promised  blm,  less  what 
he  had  been  paid  and  what  he  testified  he  had 
been  able  to  earn.  The  defendant  complains 
of  this  as  invading  the  province  of  the  Jury. 
The  plaintiff's  testimony  as  to  what  he  had 
earned  and  that  it  was  all  be  was  able  to 
earn  during  the  remainder  of  the  year  after 
his  discharge  was  uncontradicted.  The  cross- 
examination  developed  nothing  to  discredit 
it,  and  the  defendant  introduced  no  evidence 
on  the  subject.  There  was  no  occasion  to 
submit  the  matter  to  the  Jury,  for  if  that 
had  t>een  done,  and  a  larger  allowance  bad 
t>een  made  for  the  possible  earnings  of  the 
plaintiff,  the  verdict  could  have  been  set  aside 
as  without  support  Holllcke  v.  Railway  Co., 
99  Kan.  261,  161  Pac.  594. 

[3]  3.  The  amount  of  recovery  Indicated 
by  the  court  and  adopted  by  the  Jury  includ- 
ed no  allowance  for  interest,  the  verdict  ex- 
plicitly so  stating.  The  court  in  rendering 
Judgment  corrected  the  omission,  and  com- 


plaint is  made  on  that  account  There  was 
no  real  controversy  of  fact  as  to  the  amount 
of  recovery,  and  the  addition  of  the  interest 
by  the  court  is  not  a  ground  of  reversal. 
Smith  ▼.  Hallway  Co.,  90  Kan.  757,  136  Pac. 
253. 

The  Judgment  is  aDSrmed. 

All  the  Justices  {concurring. 


WOODBURN  V.  HAnVKY  et  al.    (No.  22542.)* 
(Supreme  Court  of  Kansas.     June  S,  1920.) 

(ByUabHt  iy  tk»  Court.) 

1.  Evldenoe  <S=94I9(4)— Parol  evidence  admls. 
stbte  to  prove  grantee  assumed  mortgage. 

Where  mortgaged  property  is  conveyed,  and 
tlie  deed  contains  no  recital  that  tbe  grantee  as- 
sumes and  agrees  to  pay  the  incuoibrance,  pa- 
rol evidence  is  competent  and  admissible  to 
prove  Bucli  agreement,  and,  when  thus  estab- 
lished, the  grantee  is  bound  thereby. 

2.  Mortgages  i8=:>280(5)  —  Evidence  held  to 
show  verbal  agreement  by  a  grantee  to  «•• 
sumo  and  pay  mortgage. 

The  evidence  to  prove  a  verbal  agreement 
by  a  grantee  of  mortgaged  property  that  he 
would  assume  and  pay  the  mortgage  examined, 
and  tteUt  to  meet  the  requirement  of  the  rule 
tliat  the  proof  of  such  parol  obligation  mast  b« 
clear  and  convincing. 

3.  Mortgages  i8=>4S9(3)  —  Pleading*  held  to 
raise  Issne  whether  grantee  verfcally  usnmed 
mortgage. 

The  pleadings  sufficiently  raised  the  issue 
involved  to  re<iuire  the  overruling  of  appellant's 
objection  to  the  introduction  of  evidence. 

Appeal  from  District  Court,  Jackson 
County. 

Foreclosure  action  by  B.  D.  Woo4bara 
against  Dora  E.  Harvey  and  B.  C.  HamUton. 
Judgment  for  plaintiff,  holding  defendant 
Hamilton  primarily  liable  and  defendant 
Harvey  liable  only  as  a  surety,  and  Hamilton 
appeals.    Afiirmed. 

W.  G.  Hamilton  and  J.  B.  Larimer,  both  of 
Topeka,  for  appellant 

Monroe,  Harsh,  Sloan  &  Monroe^  of  To- 
peka, for  appellees. 

DAWSON,  J.  This  lawsuit  involves  the 
question  of  primary  and  secondary  liabilities 
t>etween  the  defendants  in  a  foreclosure  suit, 
with  which  the  successful  plaintiff  is  not 
concerned.  The  defendant  Dora  B.  Harv^ 
owned  a  house  and  lot  in  Holton.  She  desir- 
ed to  procure  a  homestead  in  Colorado.  She 
had  a  friend,  B.  C.  Hamilton,  in  whom  she 
fully  confided,  and  he  undertook  to  aid  her, 
and  to  guard  her  interest  in  that  project 
With  his  help  and  approval,  she  made  a 
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deal  with  one  Ptomey,  whereby  she  obtained 
a  relinquishment  of  a  Colorado  homestead, 
In  consideration  of  which  she  agreed  to  con- 
vey her  Holton  property  to  Ptomey,  but  be- 
fore conveying  it  to  him  she  was  to  mort- 
gage the  Holton  property,  and  give  part  of 
the  money  borrowed  thereon  to  Ptomey,  and 
keep  part  of  it  herself,  and,  as  she  did  not 
care  to  tmtit  to  strangers,  it  was  also  agreed 
that  her  friend,  Hamiltdn,  should  take  the 
title  to  the  Holton  property  after  It  was 
mortgaged. 

The  arrangements  leading  np  to  this  agree- 
ment were  made  in  a  bank  In.  Colorado,  and 
this  lawsuit  arises  on  the  question  whether 
the  agreement  covered  the  matter  of  the  as- 
somption  of  the  mortgage  debt  by  Mrs.  Har- 
vey's grantees.  After  receiving  the  conv^- 
■nee,  Hamilton  paid  half  the  semiannual  in- 
terest on  the  mortgage  on  two  occasions,  and 
made  inquiry  of  the  mortgagee  as  to  wheth- 
er Ptomey  was  likewise  paying  half  of  it, 
and  on  a  subsequent  occasion  Hamilton  paid 
all  the  semiannual  interest  then  due.  Later 
there  was  default  The  mortgagee  brought 
suit  to  foreclose ;  Mrs.  Harvey  and  Hamilton 
being  the  defendants.  Mrs.  Harvey  pleaded 
that  her  codefendant  assumed  and  agreed  to 
pay  the  mortgage,  and  that  he  was  primarily 
IlaUe.  Hamilton  admitted  that  he  acquired 
the  property  after  the  execution  of  the  mort- 
gage, but  denied  that  he  assumed  and  agreed 
to  pay  it. 

On  this  Joinder  of  issues,  a  jnry  was  walr^ 
ed,  and  the  cause  was  tried  by  the  conrt 
Judgment  was  entered  for  plaintiff,  and  the 
court  made  a  finding: 

"The  conrt  further  finds  that  the  allegations 
and  averments  made  and  contained  in  the  an- 
swer of  Dora  E.  Harvey  with  reference  to  the 
assumption  and  agreement  to  pay  said  note 
and  mortgage  are  true,  and  that  by  reason 
thereof  the  said  B.  C.  Hamilton  is  primarily  lia- 
ble on  said  indebtedness,  and  the  defendant 
Dora  E.  Harvey  is  liable  only  as  surety." 

Part  of  the  decree  reads: 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  that,  if  at  any  time  the  defendant 
Dorji  E.  Harvey  is  compelled  to  pay  this  judg- 
ment, or  any  part  thereof,  she  shall  have  a 
judgment  over  against  her  codefendant,  B.  C. 
Hamilton,  for  the  amount  so  paid  by  her,  with 
interest  thereon  at  the  rate  herein  provided." 

The  defendant  Hamilton  assigns  various 
errors  which  will  be  noted.  His  ctilef  com- 
plaint relates  to  the  admission  of  incompe- 
tent and  prejudicial  evidence.  The  deed  con- 
veying the  Holton  property  from  Mrs.  Har- 
vey to  Hamilton  merely  recited  that  the  con- 
veyance was  subject  to  the  mortgage  incum- 
brance. It  did  not  recite  that  the  grantees 
assumed  and  agreed  to  pay  the  mortgage. 
Mrs.  Harvey  was  permitted  to  testify  con- 
cerning the  negotiations  leading  up  to  and 
involved  in  the  transaction: 
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"Q.  What,  if  anytUng,  tni  said  in  that  con- 
versation about  whether  Hamilton  and  Ptomey 
were  to  assome  tliia  mortgage?  *  *  *  A. 
Mr.  Hamilton  said  they  would  arrange  it,  and 
have  the  banker  do  the  business,  and  see  it  was 
done  straight 

"Q.  What  was  said  as  to  whether  they  would 
agree  to  pay  this  mortgage?  A.  They  said 
they  accepted  the  place  snbject  to  the  mortgage, 
as  soon  as  I  conid  put  the  mortgage  on,  as  I 
had  not  done  so  at  that  time. 

"Q.  What  did  they  say  as  to  who  was  to  pay 
the  mortgage,  whether  yon  were  to  pay  it  or 
they?  A.  The  hanker  read  the  deed  after  he 
made  it  out,  and  I  said,  'Will  I  be  responsible 
for  that?'  and  he  said,  "No;  they  take  the  re- 
sponsibility.'   •    •    • 

"Q.  Was  anything  said  at  that  time  about 
anything  else  to  be  pat  in  the  deed?  *  •  * 
A.  It  was  supposed  to  be  finished  up  after  I 
had  the  mortgage  on  the  place,  as  there  was 
none  then.  The  deed  was  made  out  subject  to 
that  mortgage,  but  the  deed  does  not  show  any- 
thing there. 

"Q.  Did  Mr.  Hamilton,  in  your  negotiations 
out  there,  make  any  statements  wherein  he  aaid 
anything  about  whether  he  would  or  would  not 
assume  tlus  mortgage?  •  •  •  A.  So  far  as 
I  remember,  just  to  the  effect  he,  as  my  friend, 
would  see  everything  went  perfectly  straight, 
and  I  would  have  no  more  responsibility. 

"Q.  What  did  Ptomey  say  about  it?  •  •  ♦ 
A.  That's  what  they  were  to  do. 

"Q.  Did  he  say  so?    A.  Yes. 

"Q.  Did  Etamilton  say  they  would  do  that? 
A.  The  deed  was  made;   a  joint  deed. 

"Q.  What  did  Hamilton  say?  Did  he  tell 
you  he  would  see  the  mortgage,  was  paid;  that 
he  would  pay  it?  A.  I  cannot  say  he  said  he 
would  pay,  but  he  said  he  would  see  I  was  fair- 
ly dealt  with,  and  that  they  assumed  the  mort- 
gage. .  .     1 : 

"Q.  Hamilton  said  that  did  he?    A.  Tea." 

[1,21  Was  this  evidence  competent?  -Ap- 
pellant says  it  was  not  pleaded  that  there 
was  a  mistake  in  the  deed,  nor  was  there 
any  allegation  or  claim  of  fraud,  and  he  re- 
lies on  the  rule  that  parol  agreements  made 
prior  to  or  contemporaneous  with  the  execu- 
tion of  a  written  instrument  are  inadmissi- 
ble to  alter  or  contradict  the  terms  of  that 
Instrument.  Dndeniably  that  is  a  sound  rule, 
and  80]ye  of  the  cases  cited  by  appellant 
seem  to  have  applied  it  to  controversies  not 
easily  distinguishable  from  the  case  at  bar. 
On  the  other  hand,  however,  it  must  be 
said  that  the  trial  court  had  ample  author- 
ity for  his  ruling  that  there  can  be  an  en- 
forceable parol  obligation  by  a  purchaser  of 
mortgaged  property  to  assume  and  pay  the 
mortgage. 

In  Fisher  v.  Spillman,  85  Kan.  562,  654, 
555,  118  Fac.  65,  66,  which  was  a  case  where 
the  mortgagor  of  property  had  sold  It  to  a 
person  who  orally  agreed  to  assume  and  pay 
the  mortgage  debt,  this  court  said: 

"It  has  been  repeatedly  held  that  parol  agree- 
ments of  this  character  need  not  be  in  wrIUng; 
tiiat  a  parol  agreement  by  the  purchaser  of 
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property  to  pay  tbe  purchase  price  to  a  tUrd 
person  in  payment  of  a  debt  due  from  his  ven- 
dor is  not  within  the  statute  of  frauds.  Mfg. 
Co.  T.  Burrows,  40  Kan.  361,  19  Pac.  800; 
Neiswanger  v.  McClellsn,  45  Kan.  509,  26  Pac. 
IS.  A  promise  made  to  a  debtor  by  a  third  per- 
son to  pay  his  debt  is  not  a  promise  to  answer 
for  the  debt  of  another,  within  the  statute  of 
frauds,  and  need  not  be  in  writing.  Center  t. 
McQuesten,  18  Kan.  47S." 

In  Smith  V.  Kibbe,  104  Kan.  158,  163,  178 
Pac.  427,  428,  It  was  said: 

"Although  the  assumption  of  the  debt  was  not 
expressly  mentioned  in  the  deed  executed  by 
Haney  to  them,  the  written  contract  executed 
in  pursuance  of  a  verbal  agreement  contained 
an  express  promise  to  assume  and  pay  the  debt. 
This  promise  and  assumption  was  just  as  bind- 
ing as  if  it  had  constituted  a  provision  of  the 
deed.  To  be  valid,  it  was  not  essential  that  tbe 
agreement  be  a  part  of  the  deed,  nor  that  the 
promisor  should  have  signed  any  writing." 

In  Wilson  V.  King,  23  N.  J.  Eq.  150,  the 
first  paragraph  of  the  syllabus  reads: 

"A  parol  agreement  by  the  grantee,  at  the 
time  of  taking  a  deed,  that  he  would  assume 
a  mortgage  upon  the  property  as  part  of  the 
consideration,  will,  be  enforced  in  equity.  A 
covenant  in  the  deed  that  tbe  premises  are  free 
from  incumbrances,  or  any  other  covenant,  will 
not  estop  the  assignee  of.  such  mortgage  from 
recovering  on  «uch  undertaking." 

In  Jones  on  Mortgages,  i  750,  it  is  said: 

"Even  a  verbal  promise  by  a  purchaser  to  as- 
sume and  pay  a  mortgage  is  valid,  and  may  be 
enforced  in  equity,  not  only  by  the  grantor, 
but  by  the  bolder  of  the  mortgage.  «  •  • 
The  assumption  of  the  payment  may  be  proved 
by  parol  evidence,  although  the  deed  to  the 
purchaser  contains  covenants  of  warranty,  and 
makes  no  mention  of  the  mortgage,  or  is  sim- 
ply subject  to  it." 

In  Brosseau  v.  Lowy,  209  111.  405,  70  N.  E. 
901,  the  syllabus.  In  part,  reads: 

"1.  If  the  amount  of  a  prior  mortgage  Is  to 
be  paid  by  the  grantee  of  land  as  part  of  the 
purchase  price,  he  is  held  to  have  assumed  the 
debt,  and  express  words  to  that  effect  in  the 
deed  are  unnecessary.    •    •    • 

"3.  The  fact  that  a  mortgage  debt^pon  tbe 
property  was  assumed  by  the  purchaser  as  part 
of  the  consideration  may  be  shown  by  parol, 
although  the  deed  contains  full  covenants  of 
warranty  and  makes  no  reference  to  the  mort- 
gage." 

In  the  body  of  the  opinion  tbe  Illinois 
court  said: 

"Tbe  appellant,  however,  contends  that,  inas- 
much as  Ziese  conveyed  his  equity  to  Auguste 
Boenert  'by  a  warranty  deed  with  full  cove- 
nants, and  nothing  was  said  about  the  payment 
of  incumbrances,'  oral  evidence  showing  that 
the  grantee,  Auguste  Boeuert,  assumed  tbe  in- 
cumbrance, was  incompetent.  Tbe  rule  of  this 
court  is  against  this  contention.  In  Drury  v. 
Holden,.  supra,  it  i*  stated  (page  137):    'It  is 


said  the  deed  from  Daggett  to  Dmry  contained 
full  covenants  of  warranty,  to  whidi  there  was 
no  exception;  that  thereby  Drury's  grantor 
covenanted  that  be  would  warrant  and  defend 
tbe  lots  conveyed,  against  tbe  holders  of  all  in- 
cumbrances. The  covenants  extended  only  to 
what  was  conveyed,  and  that  was  not  the  lots 
absolutely,  but  the  lots  subject  to  the  incam- 
brance.'  And  on  page  188:  'It  is  objected  that 
oral  evidence  was  inadmimible  to  show  that  the 
amount  of  the  incumbrances  was  dedncted  from 
the  amount  of  the  purchase  price,  and  allowed 
to  Drary.  Tbe  evidence,  being  in  regard  to 
what  constituted  tbe  consideration  of  the  deed 
to  Drury  and  that  the  amount  of  tbe  incum- 
brances was  included. in  and  formed  a  part  of 
tbe  consideration,  was  clearly  competent,  un- 
der the  rule  which  permits  parol  evidence  upon 
such  subject  of  the  consideration  of  a  deed.' 
In  Lloyd  v.  Sandusky,  203  111.  621,  after  re- 
ferring  with  approval  to  tbe  case  above  quoted, 
we  said  (page  631) :  'Whenever  tbe  question 
has  come  before  this  coijrt,  it  has  been  uniform- 
ly held  that  the  statement  of  the  amount  of  the 
consideration  and  acknowledgment  of  its  receipt 
in  the  deed  were  formal  recitals,  their  only 
operation,  in  law,  being  to  prevent  a  resulting 
trust,  and  that  they  might  be  explained,  varied, 
and  contradicted  by  parol  evidence.'" 

See,  also,  27  Cyc.  1344,  1345. 

With  the  competency  of  the  foregoing  quot- 
ed evidence  thus  ostablished,  the  appellant's 
next  contentioa,  that  the  assumption  of  the 
mortgage  by  Hamilton  was  not  proved,  needs 
little  discussion.  Kot  only  did  Mrs.  Harvey 
so  testify,  but  her  mother  likewise  testified: 

"Q.  What,  if  anything,  was  said  during  these 
negotiations  there  by  Mr.  Hamilton  with  refer- 
ence to  assuming  and  agreeing  to  pay  this  mort- 
gage they  wanted  Mrs.  Harvey  to  place  on  the 
property  here?  What  was  said?  A.  They  said 
they  expected  to  pay  tbe  mortgage. 

"Q.  When  tbe  banker  asked  if  they  expected 
to  pay  tbe  mortgage,  they  said  they  would?  A. 
Yes;   that  was  the  understanding.    •    *    • 

"Q.  Make  that  statement  as  near  as  yon  re- 
member? A.  I  told  you  they  said  they  would 
put  it  in  when  she  sent  on  the  mortgage.    •    •    • 

"Q.  Did  Mr.  Hamilton  assist  in  this  transac- 
tion, where  Mrs.  Harvey  traded  for  Colorado 
land?    A.  I  think  he  did. 

"Q.  Do  you  know?  A.  We  found  out  after> 
ward;  we  did  not  know  at  the  time. 

"Q.  Was  he  present  when  you  were  out  there 
looking  at  the  land?  A.  Tea;  went  with  us 
part  of  the  time;  we  thought  he  wa»  our 
friend." 

A  daughter  of  Mrs.  Harvey  also  testified 
that,  on  the  way  back  from  Colorado,  she 
had  a  conversation  with  Hamilton: 

"Q.  What  statements,  if  any,  did  Hamilton 
make  about  whether  he  asreed  to  pay  the  mort- 
gage your  mother  had  put  on  tbe  place?  *  *  * 
A.  Mentioned  trading  off  the  place  for  a  car, 
and  I  asked  what  that  had  to  do  with  the  place, 
and  he  said  he  got  one-half  for  getting  the 
folks  out  there  and  keeping  them;  and  I  asked 
what  they  were  going  to  do  about  the  mortgage, 
and  he  said  they  as'sumed  it;  it  was  to  be  paid 
by  them." 
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The  eonrt  feds  boimd  to  hold  that  Hamil- 
ton's agreement  to  pay  the  mortgage  was 
dearly  established  by  the  evidence  to  which 
the  trial  conrt  manifestly  gare  full  credehoe. 
In  27  Oyc.  1848>  1849^  it  Is  said: 

"If  the  deed  contams  no  such  clause  or  cove- 
nant, but  reliance  is  placed  on  a  verbal  con- 
tract to  paj  the  mortgage,  it'  may  be  established 
by  parol  evidence,  which,  however,  must  be 
dear  and  convincing.  The  fact  that  the  gran- 
tee paid  interest,  or  a  part  of  the  principal  of 
the  debt,  or  negotiated  with  the  mortgagee  in 
regard  to  its  payment,  is  pertinent." 


[3]  Another  contention  of  appellant  is  that 
the  court  erred  In  OTerrullng  his  objection  to 
the  Introduction  of  evidence  on  the  ground 
that  Mrs.  Harvey's  pleadings  had  stated  no 
cause  of  action  against  him.  She  pleaded 
that  Hamilton  purchased  the  property  from 
her,  and  that  he  dssiuned  and  agreed  to 
pay  the  mortgage,  and  prayed  that  he  be  held 
primarily  liable  therefor.  Hamilton's  an- 
swer traversed  those  allegations.  The  issue 
thus  raised  was  virtually  all  th^t  was  in 
controversy  In  the  lawsuit.  Hamilton's  ob- 
jection to  the  introduction  of  evidence  to  de- 
termine that  issue  was  properly  overruled. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


SMALL  St  «l.  V.  $MALU    (No.  22706.) 
(Supreme  Court  of  Kansas.    June  6,  1920.) 

(ByUabut  by  fK»  Court.) 

1.  Pleading  «=»364(5)— Striking  from  petition 
allegation  of  facts  showing  fiduciary  relation 
and  oral  trast  agreement  held  error. 

In  an  action'  to  establish  a  trust  in  lands 
and  other  property  by  implication  of  law,  where 
the  plaintiffs  claim  that  the  defendant  procured 
from  his  mother  in  her  lifetime  transfers  of  all 
her  property,  under  an  oral  trust  agreement 
that  upon  her  death  he  would  make  an  equitable 
distributiou  of  it  between  himself  and  the  plain- 
tiffs, it  was  error  to  sustain  a  motion  to  strike 
from  the  petition  statements  of  facts  and  cir- 
cumstances tending  to  show  the  existence  of  a 
fiduciary  relation  between  the  defendant  and 
his  mother  inducing  her  to  make  the  convey- 
ance and  oral  agreement 

2.  Pleading  <S=>368— Petition  to  establish  trust 
la  lands  and  ottisr  property  and  for  an  ao- 
eountlng  stated  a  single  cause  of  action. 

In  an  action  to  establish  a  trust  in  lands  and 
other  progerty  and  for  an  accounting,  it  is  held 
that  the  petition  states  but  a  single  cause  of 
action,  and  that  it  was  error  to  sustain  a  mo- 
tion requiring  the  plaintiffs  to  separately  state 
and  numbec  different  causes  of  action. 
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3.  Pleading  «=ail— Rule  that  evidence  should 
not  be  pleaded  does  not  state  the  whole  law 
of  pleading. 

The  general  rule  that  evidence  should  not 
be  pleaded  does  not  state  the  whole  law  of 
pleading,  as  the  facts  essential  to  show  a  cause 
of  action  are  often  evidentiary  In  character. 

4.  Appeal  and  error  «=>960( I)— Pleading  <£=> 
368— Motion  to  separately  state  and  number 
Is  addressed  to  trial  oourfs  discretion. 

A  motion  to  separately  state  and  number  is 
addressed  largely  to  the  discretion  of  the  court 
and  orcBnarily  is  not  reviewable. 

Appeal  from  District  Court,  Harper  County. 

Action  by  A.  O.  Small  and  others  against 
H.  B.  Small.  Judgment  for  defendant,  and 
plalntifle  appeal.    Berersed  and  remanded. 

E.  C.  Wilcox  and  Myrtle  Toongberg,  both 
of  Anthony,  for  appellants. 

T.  A.  Noftzger,  of  Wichita,  B.  P.  McCol- 
loch,  of  Trenton,  Mo.,  and  Geo.  W.  Cox,  of 
Wichita,  for  appellee. 

POBTEB,  J.  Melissa  J.  Small,  a  widow, 
died  Intestate.  She  was  the  mother  of  three 
children,  Albert,  Beuben,  and  H.  B.  Small. 
Albert  end  Beuben  died.  Intestate,  prior  to 
the  death  of  their  mother.  Their  children, 
the  plaintiffs,  and  H.  B.  Small,  defendant, 
are  the  only  heirs  at  law  of  Melissa 
J.  Small.  This  action  Is  one  In  which 
plaintiffs  seek  to  have  certain  projwrty 
belonging  in  her  lifetime  to  Mrs.  Small 
decreed  to  be  held  by  defendant  as  a  trustee 
of  a  CMtstructive  trust  for  the  use  and  bene- 
fit of  all  the  heirs.  It  was  alleged  in  the  pe- 
tition tluit  soon  after  his  mother's  death  the 
defendant  took  possession  of  all  the  proper- 
ty, consisting  of  real  estate  In  Harper  county 
and  moneys  to  the-  amount  of  about  $5,000, 
secretly  disposed  of  or  at^ropriated  it  to 
his  own  use,  and  has  refused  to  disclose  to 
plaintiffs  the  instruments  or  conveyances  by 
which  he  claims  to  own  the  property.  The 
court  sustained  defendant's  motion  to  strike 
from  the  petition  statements.  In  substance,  to 
the  following  etTect: 

[1]  In  her  declining  years  Melissa  J.  Small 
frequently  expressed  a  desire  for  an  equita- 
ble distribution  of  her  property  among  her 
children  and  graQdcbildren;  for  several 
months  before  her  death  she  was  much  con- 
cerned about  that  matter;  the  defendant, 
taking  advantage  of  this  condition  of  her 
mind,  and  contriving  and  intending  to  secure 
from  her  the  whole  of  the  estate,  induced  her 
to  Intrust  him  with  the  property  on  the  rep- 
rescutnUon  that  he  would  see  that  her  estate 
was  equitably  and  Justly  distributed  between 
himself  and  the  grandchildren ;  that  he  fre- 
quently called  his  mother's  attention  to  oth- 
er estates  that  had  been  dissipated  by  court 
proceedings,  and  he  gave  her  a  number  of 
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Instances  where  transfers  of  sadi  property 
had  been  made  to  one  member  of  the  family, 
who  afterwards  saw  to  an  eaultable  distribu- 
tion; and  he  offered  his  services  to  her  for 
that  purpose,  and  so  continued  to  work  ui>on 
her  feelings  until  (she  yielded  to  bis  de- 
mands). AH  of  this  part  of  the  petition 
save  and  except  the  words  "she  yielded  to 
his  demands"  was  stricken  out  on  the  ground 
that  it  was  redundant,  irrelevant,  and  evi- 
dential. The  motion  was  filed  in  January, 
1919,  shortly  after  the  action  was  commenc- 
ed. It  was  sustained  In  June,  and  the  de- 
fendant was  given  20  days  to  answer  the  pe- 
tition as  it  stood  with  the  portion  stricken 
out.  In  October,  having  looked  the  petition 
over  again,  defendant  came  to  the  conclusion 
there  was  not  enough  left  to  constitute  a 
cause  of  action,  and  filed  a  perfectly  good 
demurrer.  Without  pressing  the  demurrer, 
he  filed  a  motion  to  require  plaintiffs  to  sep- 
arately state  and  number  their  causes  of  ac- 
tion. At  this  stage  of  the  proceeding  plain- 
tiffs appealed  from*  the  order  striking  out 
partis  of  the  petition,  and  also  assigned  as  er- 
ror the  order  requiring  several  causes  of  ac- 
tion fo  ?e  separately  stated  and  numbered. 
In  support  of  the  court's  ruling  defend- 
ant thus  states  his  contention : 

I'The  words  stricken  from  the  petition  are 
merely  nonessential  averments  of  alleged  rea- 
Boas  wby  the  said  Melissa  Jane  Small  placed 
he.r  property  in  charge  of  the  defendant  to  be 
^tributed  at  her  death.  We  submit  that,  if 
the  plaintiff  can  prove  that  Melissa  Jane  Small 
In  her  lifetime  did  place  her  said  property  in 
charge  of  the  defendant  to  be  distributed  at 
her  death,  it  wonid  neither  be  necessary  nor 
proper  for  them  to  prove  her  reasons  for  doing 
so. '  Such  averments  therefore  cannot  affect  the 
rights  of  the  parties,  and  it  was  within  the  dis- 
cretion of  the  trial  court,  on  motion  of  the 
defendant,  to  order  them  stricken  out." 

[i,  3]  The  general  rule  that  evidence  should 
not  be  pleaded  does  not  state  the  whole  law 
df  pleading.  It  often  occurs  that  the  facts 
which  are  essential  to  show  a  cause  of  ac- 
tion are  evidentiary  in  character.  In  plead- 
ing fraud  it  is  necessary  to  allege  the  facts 
which  it  is  claimed  show  the  fraud,  and  like- 
wise necessary  to  prove  facts  of  the  same 
general  character.  In  the  circumstances  of 
this  case  where  the  plaintiffs  rely  upon  a  trust 
arising  by  implication  of.  law,  It  was  neces- 
sary to  show  the  existence  of  a  fiduciary  re- 
lation between  the  defendant  and  his  mother. 
Inducing  the  transfer  to  him  of  her  property. 

The  defmdant,  in  support  of  his  conten- 
tion, cites  the  case  of  Drake  v.  First  National 
Bank,  83  Kan.  634,  7  Pac.  219,  where  it  was 
held: 

"That  allegations  of  what  the  parties  in- 
tended or  desired,  or  why  they  made  the  con- 
tract, or  why  they  made  it  as  it  was  made,  and 
what  the  parties  understood  and  agreed  to  be 
its  'legal  purport  and  effect,'  are  irrelevant  and 
redundant— mere  surplusage." 


The  Drake  Case  is  not  at  all  In  point.  The 
action  there  was  upon  a  contract  in  writing, 
and,  of  course,  the  terms  of  the  contract 
could  not  be  varied  by  evidence  of  what  in- 
duced the  parties  to  make  it,  or  what  they 
understood  was  its  legal  effect.  If  plaintiffs 
in  the  present  case  relied  upon  a  written  con- 
tract, they  would  not  be  asking  a  court  of 
equity  to  establish  a  constructive  trust  by 
implication  of  law.  They  are  relying  in  part 
upon  an  oral  agreement,  or  arrangement,  not 
in  writing,  and  which,  of  itself,  would  not 
be  sufficient  to  raise  the  Implication  of  a 
trust,  but  which,  under  certain  conditions, 
may  be  used  by  a  court  of  equity  in  aid  of 
such  Implication.  That  the  court  struck 
from  the  petition  matters  of  vital  Importance 
to  plaintiffs'  cause  of  action  Is  apparent  from 
a  very  recent  decision  (Silvers  V.  Howard, 
106  Kan.  762,  190  Pac.  1),  which  may  be 
said  to  answer  every  contention  raised  by 
the  defendant  In  that  case  the  court  had 
under  consideration  section  1  of  the  trust 
statute  (Gen.  Stat  1915,  §  11674),  prohibit- 
ing the  creation  of  a  trust  concerning  lands 
unless  in  writing  (except  such  as  may  arise 
by  implication  of  law).  The  statute  and  the 
exceptions  in  the  statute  were  carefully  ana- 
lyzed, and  it  was  held: 

"If  a  fiduciary  relation  -exist  between  the 
grantor  and  grantee  in  a  deed  absolute,  and  the 
deed  be  induced  by  the  relation  for  a  trust 
purpose,  breach  of  the  confidence  reposed  may 
amount  to  constructive  fraud,  from  which  a 
trust  may  ai;ise  by  implication  of  law."    Syl.  4. 

"If  such  a  conveyance  be  accompanied  by  an 
oral  trust  agreement,  the  agreement  may  be 
considered  as  one  of  the  circumstances  of  the 
case.  It  may  aid  implication  of  a  trust,  but  is 
not  sufficient,  standing  alone,  to  raise  the  im- 
plication."   Syl.  5. 

In  the  opinion  It  was  said: 

"The  mere  fact  that  a  conveyance  la  made  by 
a  child  to  a  parent,  or  by  a  parent  to  a  child, 
without  consideration,  is  not  enough  to  raise  a 
trust  by  implication.  Clester  v.  Clester,  90 
Kan.  638,  135  Pac.  896,  L.  E.  A.  1915E,  648. 
There  must  be  a  confidential  relation,  a  transac- 
tion induced  by  the  relation,  and  a  breach  of 
the  confidence  reposed.  When  those  conditions 
are  satisfied,  the  law  implies  a  trust" 

It  was  error  to  sustain  the  motion  to  strike 
out 

[4]  WhUe  a  motion  to  separately  state  and 
number  Is  addressed  largely  to  the  discre- 
tion of  the  court  and  is,  ordinarily,  not  re- 
viewable, it  is  manifest  that  but  one  cause 
of  action  was  stated.  Before  a  court  of  equi- 
ty can  mold  the  proper  decree  in  a  case  of 
this  kind  there  must  be  an  accounting,  whidi 
is  only  an  incident  to  the  real  catfce  of  ac- 
tion. ,         . 

The  Judgment  will  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

All  the  Justices  concurring. 
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to  the  heirs  of  the  deceased,  and  directed  that 
she  pay  It  to  the  respondent  In  Uqnidation 
and  discharge  pro  tanto  of  her  said  Judgment. 
The  administratrix  of  the  estate  and  her  co- 
heirs have  appealed  from  the  part  of  the  de- 
cree directing  such  payment.  In  support  of 
their  appeal  it  Is  their  claim  that  the  whole 
of  the  estate  Is  exempt  from  the  payment  of 
debts,  and  should  be  distributed  to  them  after 
the  paymoit  of  the  costs  of  administra- 
tion. 

The  provisions  of  our  Code  applicable  to 
the  situation  described  are  found  in  section 
690  of  the  Code  of  OlvU  Procedure,  subdlyl- 
sion  18  of  which,  in  enumerating  the  kinds 
of  property  exempt  from  execution,  apecUles 
"all  moneys  •  •  •  accruing  or  In  any 
manner  growing  out  of  any  life  insurance" 
policy,  etc.,  If  the  annual  premiums  paid  do 
not  exceed  $500;  and  section  1-165  of  the 
same  Code,  which  declares  that  all  exempt 
property  may  be  set  aside  for  the  use  of  the 
surviving  spouse,  or,  in  case  of  his  or  her 
death,  to  the  minor  children  of  the  decedent- 
There  Is  no  doubt  that  under  these  sections 
the  policy  was  exempt  from  execution  during 
the  lifetime  of  the  deceased,  and  the  proceeds 
after  his  death.  The  difticulty  that  arises  in 
this  case  results  from  the  fact  that  there  is 
no  express  provision  for  the  distribution  of 
exempt  property  after  the  death  of  the  debtor 
exc^t  in  the  case  provided  for  in  section 
1465,  Code  of  OlvU  Procedure.  Here  there 
was  no  one  entitled  to  take  the  property  un- 
der this  provision.  There  was,  therefore,  no 
reason  why  this  property  should  not  be  ad- 
ministered in  the  same  manner  as  any  other 
property  belonging  to  the  estate.  The  law 
requires  that  such  property  shall  be  applied 
Brst  to  the  payment  of  the  debts  of  the  de- 
ceased, and  after  such  payment  shall  be  dis- 
tributed to  the  heirs.    The  exemption  was  In- 


(L.  A.  6371.) 

(Supreme  Court  of  California.    June  9,  1920. 
Rehearing  Denied  July  3,  1920.) 

ExamptioM  «=»50( I)— Insurance  money  of  de- 
ceased leaving  no  sponse  or  mlaor  ohilifran 
■ot  exempt. 
Proceeds  of  life  policies,  the  annual  pre- 
mium of  which  does  not  exceed  (GOO,  although 
exempt  to  the  insared  during  his  life,  under 
Code  Civ.  Proc.  i  680,  subd.  IS,  are  to  be  treat- 
ed as  nonexempt  property  subject  to  decedent's 
debts,  where  there  is  no  surviving  spouse   or 
minor  children  of  the  decedent;  section  1465, 
relating  to  distribution  of  property,  having  no 
application  in  the  absence  of  such'  persons. 

.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Tn  the  matter  of  the  estate  of  Joseph  L. 
Starr,  deceased,  of  which  Helen  I/.  Starr  is 
administratrix.  li*rom  a  decree  directing  her 
to  pay  Judgment,  Mrs.  M.  E.  Grimes,  the  ad- 
ministratrix, and  htr  coheirs  appeal.  Af- 
firmed. 

W.  A.  Martin  and  Leland  S.  Bower,  both 
of  Los  Angeles,  for  appellants. 

Jesse  F.  Waterman,  of  Los  Angeles,  for  re- 
spondent 

P£B  CURIAM.  The  following  opinion  was 
prepared  by  Mr.  Justice  KBllRIGAN,  of  the 
District  Court  of  Appeal,  First  Appellate  Dis- 
trict, while  acting  as  Justice  pro  tempore  of 

this  court  in  the  place  of  Mr.  Justice  MifiL-   iended'to  a^plyTo'the  decedent,  andupon  hTs 

VIN.     It  is  adopted  as  the  opinion  of  the 

court 


Joseph  L.  Starr  died  Intestate  in  the  coun- 
ty of  Los  Angeles,  leaving  an  estate  which 
consisted  wholly  of  a  life  insurance  policy  of 
avproxiraately  $1,200,  payable  to  his  execu- 
tes, administrators,  and  assigns,  the  annual 
premium  upon  which  did  not  exceed  ¥500. 
He  left  him  surviving  as  his  only  heirs  at 
law  seven  children  all  over  the  age  of  21 
years.  Helen  L.  Starr,  one  of  such  children, 
was  appointed  administratrix  of  the  estate. 
During  administration  the  respondent  ob- 
tained a  judgment  against  the  administra- 
trix for  some  ¥1,600,  to  be  paid  In  due  course 
of  administration.  In  due  time  the  final  ac- 
count of  the  administratrix  was  settled  and 
allowed,  but  the  court  denied  her  petition 
that  the  balance  in  her  hands  be  distributed 


death  to  the  surviving  spouse,  and  if  there 
were  no  surviving  spouse  then  to  the  minor 
chllfcen  of  the  deceased. 

The  special  provision  contained  in  said  sec- 
tion 1465  relating  to  the  distribution  of  prop- 
erty which  during  the  lifetime  of  the  dece- 
dent bad  been  exempt  from  execution,  having 
as  its  only  beneficiaries  the  surviving  spouse 
and  minor  children  of  the  decedent,  has  no 
application  in  the  absence  of  persons  com- 
prised within  these  classes,  with  the  neces- 
sary result  that  such  property  is  to  be  treat- 
ed as  nonexempt  property,  and  is  therefore, 
like  it,  subject  to  the  payment  of  the  de- 
cedent's debts. 

The  Judgment  is  affirmed. 

WILBUR,  LENNON,  and  SLOAXE,  JJ., 
concur. 
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PEOPLE  V.  NIINO.     (Cr.  2287.) 
(Supreme  CJourt  of  California.    June  10,  1920.) 

1.  Criminal  law  <S=s>l  159(2)— Judgment  not  re- 
versed if  supported  by  evidence. 

The  Supreme  Court  will  not  reverse  a  judg- 
ment given  upon  a  verdict,  unless  there  is  no 
evidence  to  support  it,  or  when  the  evidence 
relied  upon  to  uphold  it  is  so  inconsistent  or 
improbable  as  to  be  incredible,  or  when  it 
so  clearly  and  unquestionably  preponderates 
against  the  verdict  as  to  convince  the  court 
that  it  was  the  result  of  passion  or  prejudice  on 
the  part  of  the  jury. 

2.  Homlold«  «=3270— Sanity  of  defendant  for 
-Jnry. 

In  a  prosecution  for  homicide,  sanity  of  the 
defendant  A«I<I,  under  the  evidence,  for  the  jury. 

3.  Criminal  law  ®=>452(2)  —  Witnesses  ac- 
quainted with  defendant  competent  to  testify 
as  to  sanity. 

In  a  prosecution  for  murder,  where  witness- 
es testified  that  they  had  known  defendant  for 


an  order  denying  his  motion  for  a  new  trial. 
Judgment  and  order  affirmed. 

F.  E.  KllpatrldE  and  H.  Soott  Jacobs,  botb 
of  Hanford,  for  appellant 

U.  S.  Webb,  of  San  Francisco,  and  J. 
Cbarlea  Jones,  of  Sacramento,  for  the  People. 

PER  CURIAM.  The  following  opinion  was 
prepared  by  Mr.  Justice  KERRIGAN,  of  the 
District  Court  of  Appeal,  First  Appellate  Dis- 
trict, while  acting  as  Justice  pro  tempore  of 
tUs  court  in  place  of  Mr.  Justice  MELVIN. 
It  1b  adopted  as  the  opinion  of  this  court: 

The  defendant  was  convicted  of  murder  in 
the  first  degree.  He  moved  for  a  new  trial, 
which  motion  was  denied,  and  he  was  thereup- 
on sentenced  to  suffer  the  death  penalty.  He 
prosecutes  this  appeal  from  the  judgment  and 
from  the  order  denying  his  motion  for  a  new 
trial. 

At  the  trial  it  was  shown  by  the  undisputed 
evidence  that  on  October  27, 1919,  the  defend- 
ant shot  and  killed  a  young  Japanese  woman 


did  not  abuse  its  discretion  in  allowing  such 
witnesses,  its  intimate  acquaintances  of  the 
defendant,  to  give  their  opinion  upon  his  mental 
sanity,  under  Code  Civ.  Proc.  t  1870,  subd.  10. 


flf^.J^^v'^f  r"l.T^K»T''th»ftw'!.„'!!S    °a«>ed  MIsco  HayashI,  whom  he  desired  to 
and  saw  him  frequently,  held,  that  the  court  .^      .  .     '      ,,  ^,, 

marry,  but  whose  father  had  repeatedly  re- 
fused consent  thereto.  Upon  the  last  of  such 
refusals  the  defendant  almost  inunedlately 
procured  a  double-barreled  shotgun,  went  to 
the  place  where  the  young  woman  was  at 
work  In  a  vineyard  picking  grapes,  and  there 
deliberately  fired  two  shots  into  her  face  and 
throat,  causing  almost  instant  death. 

In  support  of  his  appeal  the  defendant  con- 
tends that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  that  the  court  erred  In  ad- 
mitting certain  testimony,  and  that  the  court 
and  prosecuting  attorney  were  guilty  of  mis- 
conduct prejudicial  to  the  rights  of  the  de- 
fendant. 

[1,  2]  Defendant  contends  that  the  evidence 
is  insufficient  to  support  the  verdict  In  view 
of  the  gravity  of  the  case  we  have  carefully 
examined  the  record  in  order  to  leam  if  this 
contention  can  be  maintained,  and  after  such 
examination  we  are  satisfied  that  it  cannot 
This  court  will  not  reverse  a  judgment  giv- 
en upon  a  verdict  unless,  there  is  no  evidence 
to  support  it,  or  when  the  evidence  relied  up- 
on to  uphold  It  Is  so  inconsistent  or  improba- 
ble as  to  be  incredible,  or  when  it  so  clearly 
and  unquestionably  preponderates  against 
the  verdict  as  to  convince  the  court  that  It  was 
the  result  of  passion  or  prejudice  on  the  part 
of  the  jury.  People  v.  WUlard,  150  Cal.  553, 
89  Pac.  124.  The  record  before  us  discloses 
no  such  case.  The  evidence  upon  the  only  is- 
sue of  fact  in  the  case — the  soundness  or  un- 
soundness of  mind  of  the  defendant — was 
conflicting.  Witnesses  were  introduced  by 
the  defendant  who  testified  that  in  a  town  in 
Japan  of  about  1,600  Inhabitants,  where  the 
defendant  was  reared,  his  maternal  grandfa- 
ther and  his  mother  were  reputed  to  be  In- 


4.  Criminal  law  €=»!  153(2)— Competency  of  In- 
timate acquaintance  te  testify  u  to  sanity 
matter  within  discretion  of  trial  oeort. 

The  determination  of  the  question  as  to 
whether  or  not  one  is  an  intimate  acquaintance 
with  another,  and  therefore  competent,  under 
Code  Civ.  Proc.  {  1870,  subd.  10,  to  give  an 
opinion  as  to  mental  sanity,  is  to  a  great  extent 
within  the  discretion  of  the  trial  court,  whose 
ruling  thereon  will  not  be  disturbed  except 
where  the  evidence  is  such  as  to  leave  no  just 
room  for  question  that  the  discretion  has  been 
improperly  exercised. 

5.  Criminal  law  <^  1 035  (3)— Remark  of  court 
not  objected  to  not  error. 

A  remark  by  the  court,  when  a  quef^ion 
arose  as  to  whether  or  not  one  of  defendant's 
witnesses  should  be  permitted  to  give  his  tes- 
timony through  an  interpreter,  "They  can  all 
speak  English,  but  they  won't,"  cannot  be 
complained  of  on  appeal,  where  the  remark, 
when  made,  was  not  assigned  as  misconduct 

6.  Criminal  law  $=>656 (2)— Remark  of  court 
not  prejudicial. 

A  remark  by  the  court,  in  a  homicide  case, 
when  a  question  arose  as  to  whether  or  not  one 
of  defendant's  witnesses  should  be  permitted 
to  give  his  testimony  through  an  interpreter, 
"They  can  all  speak  English,  but  they  won't," 
held  not  prejudicial. 

In  Bank. 

Appeal  from  Superior  Court,  Kings  Coun- 
ty;  M.  Lk  Short,  Judge. 

T.  Nilno  was  convicted  of  first  degree  mur- 
der, and  he  appeals.    From  the  judgment  and 
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sane;  also  fhtit  bis  brotber  and  sister,  as 
well  as  be  blmself,  acted  qiieerly,  and  were 
all  regarded  as  mentally  defective.  Tbere 
was  also  evidence  tendlag  to  sbow  tbat  tbe 
defendant  a  few  years  before  tbe  trial  bad 
contracted  sypbllls;  that  be  was  subject  to 
fits  and  was  the  victim  of  some  nervous  dis- 
turbance. A  witness  was  also  called  wbo  tes- 
tified tbat  tbe  defendant  was  more  excited 
and  sbowed  more  concern  over  being  served 
wltb  summons  and  complaint  In  a  justice's 
court  suit  tban  upon  his  arrest  under  the 
present  charge.  Two  medical  men,  testify- 
ing as  experts,  after  an  examination  of  tbe 
defendant,  and  In  answer  to  a  hypothetical 
Question,  gave  It  as  their  opinion  tbat  the  de- 
fendant was  not  sane  on  tbe  day  be  shot  the 
deceased.  On  the  other  hand,  tbere  were  a 
number  of  witnesses  introduced  by  the  prose- 
cution. Intimate  acquaintances  of  the  de- 
fendant, whose  opinion  on  this  question  was 
contrary  to  that  of  tbe  doctors.  Under  such 
evidence,  it  was  clearly  a  question  of  fact  for 
the  Jury  to  determine  whether,  at  tbe  time  of 
the  homicide,  tbe  defendant  was  sane;  and 
their  conclusion  tbat  be  was,  as  evidenced  by 
their  verdict,  will  not  be  disturbed  by  this 
court.    People  v.  Willard,  supra. 

T*e  defendant's  claim  as  to  the  Improper 
admission  of  testimony  Is  directed  to  that  of 
six  of  the  nine  witnesses  called  by  the  prose- 
cution and  who,  as  Intimate  acquaintances  of 
the  defendant,  testified  that  <m  or  about  tbe 
day  of  the  hamidde  be  was  of  sound  mind, 
and  Is  founded  upon  the  contention  that  none 
of  these  witnesses  was  such  intimate  acquain- 
tance within  the  meaning  of  subdivision  10 
of  section  1870  of  tbe  Ck>de  of  Civil  Proce- 
dure,- which  provides  tbat  an  intimate  ac- 
quaintance may,  upon  a  trial,  give  his  opin- 
ion as  to  the  mental  sanity  of  a  person. 

One  of  these  witnesses  bad  known  tbe  de- 
fendant for  seventeen  years,  and  the  latter 
bad,  during  four  or  five  years  of  that  time, 
worked  for  blm.  He  worked  satisfactorily 
and  their  relations  were  friendly  and  up  to  a 
week  of  tbe  shooting  be  visited  and  associat- 
ed with  tbe  defendant. 

Another  witness  testified  tbat  he,  too,  bad 
known  tbe  defendant  for  about  seventeen 
years;  tbat  within  that  time  the  defendant 
had  worked  for  blm  during  four  or  five  plow- 
ing seasons,  tbe  last  occasion  being  about 
two  years  before  tbe  trial ;  that  be  frequent- 
ly saw  tbe  defendant  after  that,  and  in  fact, 
bad  seen  him  the  day  before  the  shooting; 
tbat  be  and  tbe  defendant  were  on  friendly 
terms  and  bad  often  played  cards  together. 

A  third  witness  testified  tbat  he  bad  known 
tbe  defendant  for  sixteen  or  seventeen  years ; 
tbat  during  tbe  first  part  of  their  acquain- 
tance the  defendant  was  engaged  In  business 
and  during  tbat  time  tbey  seldom  met,  but 
later   the  defendant  sold  bis  bubiness  and 


went  to  tbe  country,  and  thereafter  the  wlt- 
nesi^  saw  much  of  tbe  defendant  and  tbey  be- 
came well  acquainted. 

Still  another  witness  testified  tbat  be  bad 
known  tbe  defendant  about  nine  years,  dar- 
ing which  time  tbey  bad  worked  together  at 
different  places,  including  tbat  at  which  t^e 
homicide  was  committed.  Another  witness 
was  a  friend  and  associate  of  tbe  defendant 
for  four  yecurs. 

Tbe  testimony  of  tbe  other  witnesses  Intro- 
duced as  to  this  phase  of  tbe  case  was  similar 
to  tbe  evidence  just  briefly  detailed. 

[3,  4]  These  witnesses  were  Japanese,  and 
each  of  them  testified  that,  in  bis  opinion,  the 
defendant  was  sane  on  the  day  of  the  homi- 
cide. No  error  was  committed  in  allowing 
these  persons,  as  Intimate  acquaintances  of 
tbe  defendant,  to  give  their  opinion  upon  bis 
mental  sanity.  The  determination  of  tbe 
question  as  to  whether  or  not  one  is  an  Inti- 
mate acquaintance  of  another,  and  therefore 
competent,  under  subdivision  10  of  section 
1870  of  the  C!ode  of  Civil  Procedure,  to  give 
such  opinion,  is  of  necessity,  to  a  great  ex- 
tent, within  the  discretion  of  the  trial  court, 
and  the  ruling  of  tbat  court  will  not  be  dis- 
turbed except  where  tbe  evidence  is  such  as 
to  leave  no  just  room  for  question  tbat  tbe 
discretion  has  been  improperly  exercised. 
People  V.  Clark,  161  Cal.  207,  00  Pac.  540. 
It  is  plain  that  the  court,  in  tbe  Instant  case, 
did  not  abuse  its  discretion  in  admitting  tbe 
testimony  of  the  witnesses  referred  to. 

[S,  8]  During  tbe  trial  a  question  arose  as 
to  whether  or  not  one  of  defendant's  wit- 
nesses should  be  permitted  to  give  bis  testi- 
mony through  an  Interpreter,  upon  which  tbe 
court  remarked,  "Tbey  can  all  speak  English, 
but  tb^  won't"  It  is  claimed  on  behalf  of 
tbe  appellant  that  this  observation  by  tbe 
court  constituted  misconduct  which  seriously 
affected  bis  right  to  a  fair  trial.  No  sucb 
claim  was  made  at  the  time  of  tbe  occurrence 
and  tbe  remark  was  not  then  assigned  as  mis- 
conduct. Moreover,  we  do  not  regard  It  as 
sucb,  and' we  cannot  perceive  how  It  could 
have  bad  an  Influence  on  tbe  jury  prejudicial 
to  tbe  defendant's  substantial  rights.  Nor 
do  we  find  any.  merit  in  tbe  point  tbat  tbe 
prosecuting  officer  Indulged  in  an  unfair  im- 
putation against  defendant's  counsel  which 
was  prejudicial  to  tbe  defendant.  If  tbe  im- 
putation charged  was  made,  it  was  unfair, 
but  it  cannot  be  regarded  as  having  bad  any 
effect  on  the  right  of  the  defendant  to  a  fair 
and  Impartial  trlaL 

It  follows  from  tbe  foregoing  tbat  the  Judg- 
ment and  order  should  be  affirmed,  and  it  is 
so  ordered. 

ANGELLOTTI,  C.  J.,  and  SHAW,  LAW- 
liOR,  WILBUR,  LEXNON.  OLNET,  and 
SLOANE,  JJ.,  concur. 
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SOUTH    SAN    FRANCISCO    PACKING    & 

.PROVISION  CO.  V.  JACOBSEN 

et  al.    (S.  F.  8829.) 

(Supreme  Court  of  California.    June  10,  1020.) 

1.  Sales  «=»52(7)— Finding  that  purchaser  did 
not  obtain  possession  by  means  of  worthless 
oheck  held  warranted. 

In  an  interpleader  action  inyolving  disposi- 
tion of  proceeds  of  three  carloads  of  hogs,  find- 
ing that  purchaser  who  at  times  between  the 
date  he  gave  a  check  and  its  presentation  had 
on  hands  funds  more  than  sufficient  to  cover 
the  check  was  not  guilty  of  fraud  in  obtaining 
delivery  by  means  of  a  worthless  check  held 
warranted  despite  other  contradictory  evidence., 

2.  Sale*  €=9 1 99— Whether  title  passes  at  deliv- 
ery depends  on  Intention  as  shown  by  oir- 
cumstanoes. 

Whether  title  to  personal  property  passes 
through  a  sale  thereof  at  the  time  of  its  deliv- 
ery depends  upon  the  intention  of  the  parties 
as  shown  by  all  the  facts  and  drcnmstancea 
of  the  case. 

3.  Sales  <&=3202(2,  3)— Title  to  hogs  held  not 
to  pass  where  check  for  price  was  dishonored! 

Where  hogs  were  sold  under  an  arrange- 
ment that  check  shotild  be  given  at  time  of  de- 
livery, the  sale  should  be  treated  as  one  for 
cash,  and  where  the  check  was  dishonored  title 
did  not  pass;  for,  while  delivery  is  a  most  sig- 
nificant fact  as  indicating  the  intention  to  trans- 
fer title,  it  is  not  conclusive,  and  where  a  check 
is  accepted  as  a  particular  form  of  cash  pay- 
ment and  is  dishonored,  the  seller  can  resort  to 
his  original  claim,  on  the  groimd  that  there 
has  been  a  defeasance  of  the  condition  on  which 
it  was  taken,  and  it  is  apparent  where  check 
was  demanded  at  time  of  delivery  that  the  sale 
was  one  for  cash. 

4.  Sales  «=>222— An  attaching  creditor  has  no 
greater  rights  In  personal  property  than  his 
debitor. 

Where  titie  to  personal  property  did  not 
pass  to  a  buyer  on  delivery  because  the  check 
for  the  purchase  price  was  dishonored,  the 
attaching  creditor  of  the  buyer  has  no  right 
superior  to  his  debtor,  and  the  original  seller 
is  entitled  to  the  property  or  proceeds  as 
against  the  attaching  creditor. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vant,  Judge. 

Action  in  interpleader  against  J.  Jacob- 
sen  and  another,  D.  A.  Taylor  and  Arthur 
Rosecrans,  individually  and  as  copartners 
under  the  firm  name  and  style  of  Taylor  & 
Rosecrans,  and  the  Western  Meat  Company. 
Prom  a  Judgment  for  last-named  defendant, 
Taylor  and  Rosecrans  appeal.    Reversed. 

Turn  Suden  &  Tum  Suden,  of  San  Fran- 
cisco, for  appellants. 

Llllenthal,  McKlnstry  &  Raymond,  Sul- 
livan &  Sullivan,  and  Theo.  J.  Roche,  all  of 
San  Francisco,  for  respondent 


PBB  CURIAM.  The  following  opinion  was 
prepared  by  Mr.  .Justice  KBRRIGAN  of  ttae 
District  Court  of  Appeal  of  the  First  Appel- 
late District  while  acting  as  Justice  pro  tem- 
pore In  this  oourt  In  place  of  Mr.  Justice 
MELVIM.  It  is  adopted  as  the  opinloa  of 
this  court: 

This  is  an  a];^>eal  from  a  Judgmoit  in  fa- 
vor of  the  defendant  Western  Meat  Compa- 
ny, and  against  the  defendants  Taylor  & 
Rosecrans,  in  an  action  in  interpleader. 

Briefly  the  facts  of  the  case  are  these: 
Taylor  &  Rosecrans,  at  the  time  the  trans- 
action here  involv^  took  place,  were  co- 
partners engaged  in  the  live  stock  business 
in  the  state  of  Idaho,  as  also  was  the  de- 
fendant Jacobsen,  their  respective  places 
of  business,  however,  not  being  in  the  stuae 
locality.  Shortly  before  the  10th  day  of 
June,  1916,  Jacobsen,  by  telephone,  purchased 
from  Taylor  &  tlosecrana  three  carloads  of 
hogs  at  an  agreed  price,  the  hogs  to  be  de- 
livered at  a  certain  place  in  Idaho,  where 
Jacobsen  or  his  agent  was  to  receive  them 
and  moke  payment  therefor  by  check.  Ac- 
^cordlngly  the  hogs  were  delivered  and  a 
I  check  for  $3,400.98  was  given  in  payment 
by  Jacobsen's  agent,  the  delivery  of  the 
I  check  taking  place  at  midnight  on  said  June 
^Oth.  Before  noon  of  the  following  day  it 
was  deposited  for  collection  with  the  firm's 
bank  at  Burley,  Idaho.  It  reached  the  bank 
in  Idaho  Falls  on  which  It  was  drawn  three 
days  later,  L  e.,  Monday,  June  14tb,  when 
payment  was  refused  for  lack  of  funds.  As 
is  apparent,  Saturday  afternoon  and  Sun- 
day falling  within  these  three  days,  the 
actual  business  time  comprehended  within 
said  period  of  three  days  was  but  a  day  and 
a  half.  There  being  no  evidotce  in  Uie  rec- 
ord to  the  contrary,  we  will  presume  that 
the  check  was  presented  for  payment  in  the 
ordinary  course  of  business.  On  the  10th 
day  of  June,  when  the  check  was  delivered, 
Jacobsen's  bank  balance  was  (1,733.37;  on 
the  next  day,  June  11th,  Friday,  said  bal- 
ance was  increased  to  about  $6,000;  on  Sat- 
urday, June  12th,  it  had  been  reduced  to 
about  $4,000,  and  on  Monday,  when  the 
check  was  presented  for  payment,  sold  bal- 
ance was  $1,341,57.  Jacobsen  had  no  ar- 
rangement with  the  bank  for  credit  or  over- 
draft 

Shortly  after  the  purchase  of  the  hogs 
by  Jacobsen  he  disappeared.  Commencing 
with  June  14th  many  checks  drawn  by 
him  were,  when  presented  at  the  bank,  dis- 
honored. In  the  meantime  Jacobsen  had 
shipped  the  hogs  to  the  plaintiff,  which  In 
turn  disposed  of  them  in  San  Francisco,  and 
the  fund  involved  in  this  litigation  is  i>art 
of  the  sum  realized  by  the  plalntifT  from 
their  sale.  While  there  is  some  dispute  on 
the  subject,  nevertheless  it  fairly  appears 
from  the  record,  not  only  that  defendants 
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Taylor  &  Rosecrans,  upon  leandnff  of  the  r  hogs,  title  to  the  animals  passed  to  the  bujr- 
cUshonor  of  the  check,  demanded  the  fu^  i  er  notwithstanding  that  npon  due  presenta- 


from  the  plaintiff  under  a  claim  of  ownet- 
Bhip,  but  also  that  the  respondent.  Western 
Meat  Company,  a  creditor  of  Jacobsen,  at 
abont  the  same  time  commenced  an  action 
against  him  and  levied  an  attachment  on 
this  fund.  The  plaintiff  being  thus  con- 
fronted with  two  conflicting  claims,  com- 
menced this  action  in  Interpleadei;-  against 
the  partnership,  Jacobaen,  and  the  Western , 
Meat  Company.  Jacobsen  defaulted,  and 
Judgment  went  for  the  Western  Meat  Com* 
pany  as  against  Taylor  &  Boseerans,  who 
have  appealed. 

(1  ]  'The  appellants  CMitend  that  Jacobsen, 
baring  obtained  delivery  of  the  bogs  by 
means  of  a  worthless  chedc,  was  guilty  of 
frand,  and  that  therefore  the  sale  was  void, 
both  as  to  Jacobsen  and  his  attaching  cred- 
itor. It  is  true,  as  contended  by  the  appel- 
lants, that  the  Issuance  by  Jacobsen  of  this 
check,  payment  of  which  was  refused  for 
lack  of  funds,  coupled  with  his  unexplained 
di8apx>earance,  is  some  evidence  of  fraud. 
It  appears,  however,  that  after  the  issuance 
of  the  check,  and  before  its  presentation  for 
payment  three  business  days  later,  Jacobsen, 
on  two  of  those  days,  had  more  than  sufB- 
cient  money  on  deposit  to  meet  the  check. 
This  circumstance,  with  the  presumption  of 
innocence  and  fair  dealing,  furnish  some 
foundation  for  the  finding  of  the  trial  court 
against  fraud,  so  that,  in  view  of  what  may 
thus  be  regarded  as  a  conflict  of  evidence, 
we  are  not  at  liberty  to  disturb  this  flnding. 

"There  are  several  technical  points  made  by 
the  appellants  in  support  of  their  appeal; 
but,  as  we  have  concluded  that  the  Judgment 
must  be  reversed  upon  the  main  ground 
urged,  it  will  be  uimecessary  to  discuss 
these.  We  are  thus  brought  to  the  considera- 
tion of  the  principal  question  Involved,  viz. 
whether  or  not  title  to  the  hogs  passed  at 
the  time  of  the  delivery  by  Jacobsen's  agent 
of  the  check.  We  are  o^  the  opinion  that 
this  question  must  be  answered  in  the  nega- 
tive, and,  consequently,  that  the  appellants 
are  entitled  to  the  fund  as  against  Jacob- 
sen's  attaching  creditor,  the  Western  Meat 
Company. 

[2-4]  Whether  or  not  title  to  personal 
property  passes  through  a  sale  thereof  at 
the  time  of  its  delivery  depends  upon  the 
intention  of  the  parties  as  shown  by  all  the 
facts  and  circumstances  of  the  case,  so  that 
the  question  is  ordinarily  one  of  fact  for 
the  jury,  or  for  the  court  when  sitting  with- 
out a  Jury.  Where,  however,  the  facts  bear- 
ing upon  the  question  of  intent  are  undis- 
puted, only  a  question  of  law  is  presented. 
Here  the  evidence  shows  without  conflict 
that  Jacobsen  was  to  pay  for  the  hogs  upon 
delivery  by  check;  and  it  Is  argued  by  the 
respondent  that  accordingly,  a  check  having 
been  given  and  received  in  payment  for  the 


tlon  the  check  was  dishonored.  This  argu- 
ment is  supported  by  reference  to  cases 
holding  that  parties  may  agree  to  accept  a 
check  or  bill  or  note  as  absolute  payment  for 
goods -sold,  in  which  case  title  to  the  goods 
wiU  pass  npon  such  acceptance  Irrespective 
of  whether  the  paper  is  honored  upon  due 
■presentation  or  not  We  think,  however,  that 
the  facts  of  this  case  do  not  bring  it  within 
the  principle  referred  to,  for  it  is  quite  ap- 
parent that  the  requirement  of  the  vendor 
that  a  check  should  be  given  by  the  buyer 
upon  the  delivery  of  the  hogs  was  Intended 
as  the  equivalent  of  an  insistence  upon  pay- 
ment on  delivery;-  in  other  words,  that  it 
was  not  a  sale  on  credit,  nor  for  the  check 
as  such,  but  that  delivery  at  the  animals 
and  payment  for  them,  thou{^  such  pay- 
ment might  be  made  by  check,  were  to  be 
simultaneous,  and  the  transaction  was  un- 
derstood by  the  veivlee  in  this  sense.  The 
legal  situation  thus  arising  can  logically  be 
.no  different  from  one  where  the  terms  of 
the  sale  are  cash  on  delivery  and  a  check 
is  accepted  by  the  vendor.  In  su(^  case  it 
is  held  that  the  acceptance  of  the  check  is 
no  waiver  ol  Immediate  payment;  and,  al- 
though delivery  is  made  of  the  goods  upon 
receipt  of  the  check,  title  thereto  does  not 
pass  as  between  the  parties  unless,  uiwn  due 
presentation,  the  check  is  paid. 

"A  check  is  accepted  as  a  particular  form 
of  cash  payment,  and  if  dishonored  the  vendor 
may  resort  to  hie  original  claim  on  the  gronnd 
that  there  has  been  a  defeasance  of  the  condi- 
tion on  which'  it  was  taken."  Banjamin  on 
Sales  (7th  Ed.)  pp.  76&-772. 

"If  the  sale  is  for  cash,  and  Ihe  check  of  the 
buyer  is  taken,  this  wiU  operate  as  no  more 
than  a  conditional  payment,  as  well  as  a  con- 
ditional delivery;  and  if  upon  due  presentation 
of  the  check  it  is  dishonored  the  vendor  may 
retake  possession  of  the  goods."  23  B.  0.  U 
p.  1448. 

"While  a  delivery  is  perhaps  the  most  sig- 
nificant fact  as  indicating  an  intention  to  trans- 
fer the  title,  it  is  not  conclusive,  and,  notwith- 
standing there  has  been  a  delivery,  the  prop- 
erty will  not  pass  if  it  appears  that  such  was 
the  intention  of  the  parties,  as  when  payment  is 
made  a  condition  precedent  to  the  passing  of 
the  property."    35  Cyc.  308. 

"The  title  will  not  pass  until  payment  if  by 
the  terms  of  the  contract  such  payment  is  a 
condition  precedent,  or  if  it  otherwise  appears 
that  such  was  the  intention  of  the  parties,  un- 
less the  condition  as  to  payment  is  waived." 
Id.  322. 

"The  condition  as  to  payment  or  security  is 
one  which  may  be  waived  by  the  seller,  in  which 
case  title  to  the  goods  sold  will  vest  in  the 
buyer  although  the  condition  has  not  been  per- 
formed. •  •  •  Whether  the  delivery  is  con- 
ditional or  unconditional  depends  primarily  npon 
the  intention  of  the  parties  as  shown  by  all 
the  facts' and  circumstances  of  the  case,  and  so 
it  is  ordinarily  a  question  of  fact  for  the  jury. 
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If  the  sale  is  for  casb,  the  mere  acceptance  of  a 
check  does  not  constitute  absolute  payment  or 
waiver  of  the  condition  as  to  payment.  Where 
the  seller  delivers  the  goods  conditionally  and 
without  any  intention  of  waiving  payment  or 
security,  the  property  does  not  pass;  and  in 
order  to  render  the  delivery  conditional  within 
the  application  of  this  rule  it  is  not  neccsskry 
that  there  should  be  any  express  declaration 
to  that  effect,  but  it  is  sufficient  if  it  appears 
that  such  was  the  nnderstanding  of  the  parties, 
or  that  the  delivery  was  made  in  the  expecta- 
tion of  immediate  payment,  the  question  being 
primarily  one  of  intention,  as  shown  by  all  the 
facts  and  circumstances  of  the  case.  •  •  • 
So  if  the  seller  delivers  on  an  understanding, 
express  or  implied,  that  he  is  to  receive  im- 
mediate payment  or  security  he  may  reclaim 
the  goods,  or  if  be  delivers  on  payment  by 
check  instead  of  casb,  and  the  check  is  dis- 
honored, be  may  reclaim  the  property."  Id. 
pp.  327,  328. 

In  effect,  this  sale  was  for  cash  as  dls- 
tinjgulsbed  from  a  sale  on  credit,  payment 
to  be  made,  as  is  customary  in  similar  com- 
mercial transactions,  by  cbeck,  and  as  it  was 
not  agreed  that  the  check  was  to  be  re-- 
ceived  as  absolute  payment,  and  the  deliv- 
ery of  the  goods  also  was  conditional,  and 
the  check,  upon  due  presentation  was  dis- 
honored, title  to  the  hogs  reiflained  in  the 
seller.  In  Johnson,  etc.,  Co.  v.  Central 
Bank,  116  Mo.  558,  22  S.  W.  813,  38  Am. 
St.  Rep.  616,  it  is  held  that  a  check  given 
for  the  purchase  price  does  not  constitute 
payment  until  the  money  is  actually  re- 
ceived by  the  vendor,  unless  it  is  otherwise 
expressly  agreed.  In  Nat.  Bank  v.  Chicago, 
etc.,  Ry.,  44  Minn.  224,  46  N.  W.  342,  560, 
9  L.  R.  A.  263,  20  Am.  St  Rep.  666,  it  is 
held  that  where  goods  are  sold  for  cash  on 
delivery,  and'  payment  is  made  by  check,  such 
check  is,  in  fact,  payment  only  when  the 
casb  is  received  on  it,  and  that  there  is 
no  presumption  that  a  creditor. takes  a  check 
in  payment  from  the  mere  fact  that  he  ac- 
cepts it  from  his  debtor.  The  presumption 
is  Just  the  contrary.  Such  payment  Is  only 
conditional,  or  a-  means  of  obtaining  the  mon- 
ey. So,  in  Hodgson  t.  Barrett,  33  Ohio  St. 
63,  81  Am.  Rep.  627,  it  is  held  that  pay- 
ment by  check  is  a  mere  mode  of  making 
a  cash  payment ;  that  it  is  conditional  only ; 
and  if  the  check,  upon  due  presentation,  is 
dishonored,  the  vendor  may  retake  the  goods 
from  the  purchaser. 

There  is  nothing  in  this  record  indicating 
that  the  original  sellers  intended  to  ac- 
cept Jacobsen's  check  as  absolute  pay- 
ment True,  they  were  to  accept  a  check 
In  payment  for  the  hogs,  but  this  Is  the 
usual  method  in  cash  transactions  of  any 
magnitude,  and  it  Is  employed  as  a  matter 
of  convenience,  and  to  obviate  the  necessity 
of  handling  and  transporting  large  sums  of 
money  with  Its  attendant  risks.  In  the  case 
of  Comptolr  D'Escompte  de  Paris  v.  Dres- 


biacfa.  78  Cal.  IS,  20  Fac.  28,  It  Is  said  tbat 

t)|e  language  of  the  manager  of  the  plain- 
tiff bank  in  stating  that  a  cbeck  which  was 
subsequently  dishonored  was  accepted  tn 
payment  of  the  debt  sued  upon  should  not 
be  construed  as  signifying  anything  more 
than  the  provisional  or  conditional  payment 
presumed  by  law,  and  ia  no  evidence  of  ab- 
solute payment 

The  title  to  the  hogs,  therefore,  as  between 
the  parties  to  the  sale  having  remained  lu 
the  original  sellers,  it  follows,  we  have  no 
doubt,  that  the  fund  in  the  hands  of  the 
plaintiff,  the  purchaser  from  Jacobsen,  con- 
stituting part  of  the  purchase  price,  belongs 
to  the  original  sellers,  Taylor  &  *Rose- 
crans;  and  we  also  entertain  no  doubt  tbat 
so  far  as  the  attaching  creditor  is  concerned 
it  has  no  better  right  to  the  fund  than  Jacob- 
sen  himself.  Ward  v.  Waterman,  86  Cal. 
491,  508,  24  Pac.  930. 

It  follows  that  the  Judgment  should  be 
reversed ;  and  it  is  so  ordered. 

ANGELLOTTI,  C.  J.,  and  SHAW,  QLNKY, 
WILBUR,  LENNON,  SLOANB,  and  LAW- 
LOR,  JJ.,  concur. 


PEOPLE  ex  r«l.  MASTICK  at  ux.  v.  LAKE 

COUNTY  WATER  DIST. 

et  ai.     (S.   F.  8850.) 

(Supreme  Court  of  California.    June  11, 1920.) 

i.  Waters  and  water  courses  «»2I6— Act  pro- 
viding for  water  districts  and  for  inclusion  tf 
'  lands  without  notice  not  unconstitutional. 

If  act  providing  for  creation  of  water  dis- 
tricts authorized  inclusion  in  district  by  su- 
pervisors of  lands  not  included  within  bounda- 
ries defined  by  any  noticed  petition,  without 
consent  of  owners  and  without  notice  or  oppor- 
tunity to  them  to  be  heard,  the  act  would  not 
thereby  violate  any  constitutional  guarantee. 

2.  Waters  and  water  eonrses  «3»226— Act  for 
organization  of  water  distriots  precludes  In- 
clusion of  land  not  within  boundaries  shown 
in  petition. 

St  1913,  p.  1049,  providing  for  the  incorpo- 
ration of  county  water  districts,  precludes  the 
inclusion  by  the  supervisors  of  land  not  included 
within  the  district  as  shown  by  petition  initiat- 
ing the  proceeding,  published  notice  of  propos- 
ed presentation  of  which  is  required,  except 
when  such  inclusion  is  had  on  application  of  the 
ovmer  of  the  land. 

3.  Waters  and  water  courses  <S:=>226— Act  for 
Incorporation  of  water  districts  permits  su- 
pervisors to  exclude  lands  within  proposed 
district  to  extent  stated. 

St.  1913,  p.  1049,  providing  for  the  incorpo- 
ration of  county  water  districts  (section  3), 
held  to  mean  that  solely  with  regard  to  terri- 
tory described  in  the  petition  the  supervisors 
shall  make  such  changes  in  the  proposed  bound- 
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ary  as  may  be  deemed  advisable,  pr«>vided  that 
ther  may  not  ezdode  from  the  diotriot  aa  pro- 
posed by  the  petitiaa  any  territory  to  be  bene- 
fited, in  their  iad(m«nt,  or  allow  to  remain 
therein  any  lands  which  will  not  be  so  benefit- 
ed, except  that  on  application  or  with  consent 
of  owner  of  land  outside  the  proposed  district 
they  may  in  their  discretion  add  such  land. 

4.  Waters  and  water  ooarass  «r>226  ■-  Water 
distrlet  to  wtiloh  laads  other  than  thowa  la 
petltloB  were  added  aot  properly  organUed. 
Ijske  county  water  district,  to  whose  terri- 
tory, as  shown  by  original  petition,  the  board  of 
supervisors  added  60,000  acres  separated  from 
the  district  by  high  mountains,  increasing  its 
area  by  approximately  one-third,  this  not  on 
application  of  any  owner  of  snch  added  land, 
held  not  organized  in  compliance  with  St.  1013, 
p.  104». 

In  Bank. 

Appeal  from  Superior  Const,  Lake  County ; 
Kmmet  SeaweU,  Judge. 

Proceeding  In  guo  warranto  by  the  People 
of  the  State  of  California,  on  the  relation  of 
George  H.  Mastlck,  and  Lizzie  Mastick,  his 
wife,  against  the  Lake  County  Water  District 
and  others.  From  judgment  for  defendants, 
plaintiffs  appeal.    Reversed. 

n.  S.  Webb,  Atty.  Gen.,  and  Alan  C.  Van 
Fleet,  of  San  Francisco,  for  appellants. 

H.  EI  Witbwspoon,  of  Lakeport,  for  re- 
evondents. 

ANGELLOTTI,  O.  J.  This  Is  a  jnrooeediiig 
In  quo  warranto  against  the  Lake  county 
water  district  and  Its  directors  to  have  It  ad- 
Judged  that  all  proceedings  had  relative  to 
the  formation  of  such  district  are  void,  and 
ttiat  the  district  be  dissolved  aiMl  restrained 
from  acting  as  a  corporation  and  exerdslng 
the  franchise  of  a  corporation,  and  for  such 
other  relief  as  may  be  meet  and  proper. 
Judgment  was  given  decreeing  the  district  to 
be  a  legally  created,  acting,  and  existing 
cottoty  water  district  of  the  state  of  Califor- 
nia, duly  organized  and  incorporated  under 
the  act  relative  to  such  districts,  approved 
June  10,  1913,  and,  in  effect,  denying  the  re- 
lators all  relief.  We  have  here  an  appeal 
by  plaintiffs  frcnn  such  judgment 

Two  principal  claims  are  made  by  appel- 
lants ;  one  being  that  there  was  such  a  mate- 
rial and  substantial  departure  by  the  board  of 
supervisors  from  the  provisions  of  the  act 
In  the  matter  of  inclusion  In  the  proposed 
district  of  lands  not  within  the  boundaries  of 
the  district,  as  set  forth  in  the  original  peti- 
tion as  to  render  the  whole  proceeding  void ; 
and  the  other  being  that  if  the  act  purported 
to  authorise  the  course  followed  in  tiiis  mat- 
ter it  is  in  violation  of  rights  guaranteed  re- 
lators by  both  federal  and  state  Constitu- 
tions. 

The  act  (Stats.  1913,  p.  1019)  Is  one  provid- 


iitg  toT  the  Incorporation,  organization,  and 
powers  of  county  water  districts.  It  pro- 
vides explicitly  bow  such  a  district  may  be 
b>ougfat  into  eodstenca    By  Its  terms: 

"The  people  of  any  county,  •  •  •  or  por- 
tion of  a  county,  *  •  ♦  having  a  population 
of  not  less  than  one  thousand  inhabitants,  may 
organize  a  county  water  district  under  the  pro- 
vinons  of  this  act  by  proceeding  as  herein  pro- 
vided."   Section  2. 

The  proceeding  for  the  creation  of  such-  a 
district  must  be  inaugurated  by  the  present- 
ation to  the  t)oard  of  supervisors  of  the  coun- 
ty at  a  regular  meeting  of  a  petition  signed  by 
"registered  voters  within  the  boundaries  of' 
the  prc^Kwed  water  district,  equal  In  number 
to  at  least  ten  pec  centum  of  the  number  of 
votes  cast  In  said  proposed  county  water  dis- 
trict for  the  office  of  Governor"  at  the  lost 
general  election.  The  petition  must  "set  iorth 
and  describe  the  proi)08ed  boundaries  of  such 
water  district,  and  shall  pray  that  the  same 
be  laoorporated"  under  the  provisions  of  the 
act  The  text  of  Uie  petition  must  be  pub- 
lished in  a  newspaper  or  newspapers  printed 
and  published  in  the  county,  together  with  a 
notice  stating  the  time  of  the  meeting  of  the 
board  of  supervisors  at  which  the  same  wiU 
be  presented  and  considered,  for  at  least  two 
weeks  before  the  time  at  which  the  same  Is  to 
be  presented;  the  publicatioD  showing  the 
names  of  at  least  five  of  the  signers  and  the 
number  of  signatures  attached.  The  imb- 
listaed  notice  must  also  state  that  at  the  time 
stated  "all  persons  interested  therein  may 
tboa  appear  and  be  beard.''  At  such  time  the 
board  of  supervisors  shall  hear  the  petition 
and  those  appearing  thereon  and  may  ad- 
journ such  hearing  from  time  to  time,  not 
exceeding  four  weeks  in  all.  Then  follow  the 
provisions  here  directly  involved,  which  are 
as  follows: 

"On  the  final  hearing  said  board  shall  make 
such  changes  in  the  proposed  boandaries  as 
may  be  deemed  advisable  and  shall  define  and 
establish  such  boundaries.  Bat  said  board  shall 
not  modify  said  boundaries  so  as  to  exclude 
from  such  proposed  district  any  territory  wliich 
would  be  benefited  by  the  formation  of  such  dis- 
trict; nor  shall  any  lands  which  will  not,  in  the  ' 
judgment  of  said  board,  be  benefited  by  such 
district,  by  means  of  any  of  said  systems  of 
works, 'be  included  within  such  proposed  dis- 
trict. Any  person  whose  lands  are  benefited 
by  such  district  nay  upon  his  application,  in 
tlM  discretion  of  said  board,  have  such  lands 
included  within  said  proposed  district" 

Upon  the  final  determination  of  the  bound- 
aries ^  the  district  the  board  must  give 
notice  of  an  election  to  be  held  in  the  pro- 
posed water  district  for  the  purpose  of  de- 
termining whether  the  same  shall  be  incor- 
porated. If  a  mnjprity  of  the  votes  In  each 
municipal  corporation  or  part  thereof  laclud- 


4=3For  other  cases  see  same  topic  and  KET-NUMBSB  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


632 


190  PAOIFIO  BKPORTEB 


(CaL 


ed  In  the  district,  and  also  In  tho' unincor- 
porated territory  Included  therein,  be  In  favor 
of  sach  incorporation,  the  board  shall  make 
an  otAer  declaring  the  territory  duly  or- 
ganized as  a  county  water  district.  On  this 
a  certificate  of  incorporation  is  issued  by  the 
secretary  of  state,  and  thenceforth  the  dis- 
trict is  deemed  incorporated.  Tbe  board's 
finding  in  favor  of  the  genuineness  and  suffi- 
ciency of  the  petition  and  notice  is  final  and 
conclusive  against  all  persons  except  the  state 
upon  suit  commenced  by  the  Attorney  General 
within  one  year  after  the  order  of  the  board 
declaring  the  district  organized.  (This  suit 
was  so  commenced.)  The  district  is  governed 
by  its  own  board  ^f  directors  selected -in  tbe 
mode  provided  in  the  act.  It  is  clothed  with 
all  the  powers  appropriate  to  the  acquirement 
and  operation,  as  a  business,  of  a  water  sys- 
tem which  is  primarily  for  the  benefit  of  the 
inhabitants  and  property  in  the  district,  and 
water  of  which,  when  there  is  a  surplus,  may 
be  sold  outside  the  district.  In  aid  of  its 
purposes  it  may  issue  bonds,  the  principal 
and  interest  thereof  to  be  paid  by  the  district 
The  express  intention  of  the  act  is  to  require 
aU  operating  expenses,  as  well  as.  expense 
of  repairs  and  depreciation  of  works  and  in- 
terest on  bonded  debt  and,  "so  far  as  pos- 
sible," principal  of  bonded  debt  as  it  falls 
due,  to  be  imld  from  the  revenues  of  the  dis- 
trict, the  directors  being  commanded  to  fix 
such  rates  for  water  as  will  enable  this  to' 
be  done;  but  it  is  expressly  provided  that  if, 
from  any  cause,  £he  revenues  are  inadequate 
to  pay  such  interest  or  principal,  the  direc- 
tors shall  furnish  to  the  board  of  supervis- 
ors and  county  auditor  an  estimate  of  the 
minimum  amount  of  money  required,  and  the 
board  must  levy  a  tax  on  all  property  in  the 
territory  comprising  the  district  to  raise  the 
amount  This  tax  constitutes  a  lien  on  all 
the  property  in  such  territory,  having  the 
same  force  and  efCect  as  other  liens  for  taxes. 
The  original  petition  presented  in  this  man- 
ner, referred  to  as  the  Maher  petition,  was 
for  the  organization  and  incorporation  as  a 
county  water  district  of  certain  territory  de- 
scribed therein,  constituting  the  central  part 
,  of  Lake  county,  surrounding  Clear  Lake,  the 
waters  of  which,  its  tributaries,  and  other 
sources  of  water  within  the  contemplated  dis- 
trict it  was  proposed  to  use.  It  was. signed 
by  the  requisite  proportion  of  voters  of  the 
proposed  district,  and  notice  of  the  proposed 
presentation  of  the  petitions  and  the  time 
thereof  was  duly  published,  as  required  by 
the  act.  The  matter  came  on  for  hearing  as 
noticed.  While  the  matter  was  pending  be- 
fore the  board  of  supervisors  two  otMer  peti- 
tions, with  an  aggregate  of  73  "registered 
voters  in  a  part  of  Lake  county  that  was  not 
included  In  the  proposed  water  district,"  were 
presented,  one  known  as  the  Akin  petition 
and  the  other  as  the  Herrick  petition.  These 
petitions  asked  that  there  be  included  in  the 


proposed  water  district  all  tbat  part  of  the 
county  south  of  the  district  as  originally  pro- 
posed, the  additional  territory  comprising,  it 
is  said,  50,000  acres,  and  increasing  the  area 
of  the  proposed  district  approximately  one- 
thirdV  AU  of  this  additional  territory  is  sep- 
arated from  the  lands  described  In  the  Maher 
petition  "by  high  mountains."  Of  this-  ad- 
ditional territory  the  relators  own  4,412.81 
acres.  No  notice  was  ever  published  of  the 
proposal  to  present  or  tihe  presentation  of 
either  the  Akin  or  Herrick  petitions.  Neither 
of  the  relators  signed  any  of  the  petitions, 
or  received  notice  "of  any  kind  or  character 
whatsoever  of  the  proceedings  or  any  part 
thereof,"  or  "toad  an  opportunity  to  be  heard 
before  the  board  of  supervisors  of  said  coun- 
ty as  to  whether  or  not  the"  additional  ter- 
ritory "should  be  included  within''  the  dis- 
trict or  "to  be  heard  at  all  on  the  matter  of 
the  formation  of  the"  district  The  board 
included  the  additional  territory  in  the  dis- 
trict, and  at  the  special  election  held  there- 
after within  the  district  as  finally  fixed  by 
the  board  a  majority  of  the  votes  cast  were 
In  favor  of  the  Incorporation  of  the  district. 
It  may  be  noted  that  the  report  of  the  vote 
by  precincts  contained  in  the  record  indi- 
cates that  the  vote  in  the  additional  territory 
was  heavily  against  the  proposition.  The 
board  then  made  its  order  declaring  the  dis- 
trict, as  enlarged  by  the  additional  territory, 
duly  organized  and  on  January  15,  1916,  the 
certificate  of  the  secretary  of  state  was  Issued. 
This  action  was  commenced  within  three 
months  thereafter. 

[1]  It  may  be  conceded  solely  for  tlie  pur- 
poses of  this  decision  that,  assuming  that  the 
act  authorized  the  inclusion  in  the  proposed 
district  by  the  board  of  supervisors  of  loads 
not  Included  within  the  boundaries  defined  by 
any  noticed  petition,  without  the  consent  of 
the  owners  of  such  land,  and  without  any 
notice  to  them  or  opportunity  to  them  to  be 
heard  before  tlie  board  upon  the  question  of 
the  propriety  of  including  their  land  in4he 
proposed  district,  there  would  be  nothing 
therein  opposed  to  any  constitutional  guar- 
anty, and  this  upon  the  theory  that  the  st^)s 
provided  for  the  organization  of  sudi  a  dis- 
trict are  simply  for  the  creation  of  a  public 
corporation  to  be  Invested  with  certain  public 
duties  which  it  is  to  exa*cl8e  in  behalf  of  the 
state  and  whidi  do  not  directly  afFect  private 
property.  See  Henshaw  v.  Foster,  176  Cat 
507,  618.  515,  169  Pac.  82.  So  conceding,  it 
would,  however,  seem  most  reasonable,  in 
view  of  the  provisions  of  the  act,  that  every 
property  owner  whose  property  is  proposed  to 
be  included  should  have  some  sort  of  notice 
and  opportunity  to  be  heard  on  that  ques- 
tion. What  we  have  said  as  to  the  act  shows 
that  all  the  property  in  such  a  district  is 
practically  pledged  to  the  prefer  operation  of 
the  district  and  the  discharge  of  all  its  obli- 
gations, financial  and  otherwise.    The  bear- 
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ing  before  the  board  of  supervisors  prior  to 
tbe  final  fixing  of  the  boundaries  provided  by 
the  act  Is  the  only  opportunity  afforded  a 
property  owner  to  show  that  his  property,  as 
to  which  It  Is  proposed  to  create  this  obli- 
gation, would  be  In  no  way  benefited  by  such 
district.  That  be  should  have  snch  an  op- 
portunity was  doubtless  one  of  the  main  ob- 
jects for  the  notice  of  hearing  provided  by 
the  act 

[2]  Although  the  precise  question  appeals 
never  to  have  been  decided  by  this  court  in 
any  other  way  than  as  dictum,  we  are  of  tiie 
opinion  that  tbe  act,  reasonably  construed, 
precludes  the  ln<^n8lon  by  the  supervisors  in 
such  a  district  of  land  not  included  within 
the  boundaries  of  the  district  as  set  forth  In 
the  petition  Initiating  the  proceeding,  and  of 
the  proposed  presoitatlon  of  which  published 
notice  is  required,  except  when  such  Inclu- 
sion is  had  upon  tbe  application  of  the  owner 
thereof.  The  petition  Is  one  by  voters  of  the 
territory  described  therein,  asking  that  such 
territory  be  incorporated  as  such  a  district 
The  proceeding  is  one  directed  exclusively 
to  tbat  particular  territory,  to  determine 
whether  It  shall  be  constituted  such  a  water 
district  Mo  suggestion  of  the  possible  In- 
dnsion  of  land  not  part  of  this  territory  Is 
provided  for,  either  In  petition  or  the  notice. 
It  apparently  concerns,  in  so  far  as  the  en- 
forced Inclusion  of  their  land  is  concerned, 
only  those  witliin  the  proposed  district  as  the 
same  is  described  In  the  petition  and  notice. 
It  l8  in  the  light  of  this  fact  together  with 
the  provisions  as  to  notice,  as  well  as  in  the 
light  of  what  immediately  follows,  that  we 
must  read  the  provision  that — 

"On  the  final  hearing  said  board  shall  make 
such  changes  in  the  proposed  boundaries  as 
may  be  deemed  advisable  and  shall  define  and 
establish  such  boandaries." 

T^is  4s  immediately  followed  by  the  pro- 
vision that  In  any  such  change  tbe  boundaries 
shall  not  be  modified  so  as  to  exclude  from 
the  proposed  district  any  territory  which 
would  be  benefited  by  the  formation  of  the  dis- 
trict Then  follows  tbe  provision  that  no  land 
which  will  not,  in  tbe  Judgment  of  tbe  board, 
be  benefited  by  such  district  by  means  of  any 
of  said  System  of  works,  be  Included  in  such 
district  Then  follows  the  Independent  sepa- 
rate provision  that — 

"Any  person  whose  lands  are  benefited  by 
snch  district  may  upon  his  application,  in  the 
discretion  ot  said  board,  have  such  lands  includ- 
ed within  said  proposed  district." 

There  Is  no  express  provision  for  the  addi- 
tion to  tbe  proposed  district  of  land  not  in- 
cluded within  the  boundaries  given  by  the 
petition  other  than  the  one  Just  quoted,  which 
makes  the  application  of  the  owner  a  pre- 
requisite to  such  action  by  the  board.  It  is 
to  be  noted,  too,  that  this  provision  is  entire- 
ly superfluous  If  the  board,  by  virtue  of  the 


previous  pcovistons,  already  has  the  power 
to  add  such  land  to  the  district  without  tbe 
application  or  consent  of  tihe  owner. 

[S]  We  are  of  tbe  (^dnion  that  taken  alto- 
gether, these  provisions  of  section  3  of  the  act 
mean  simply  that  solely  with  regard  to  the 
territory  described  in  the  petition  the  board  Of 
supervisors  "shall  make  such  changes  In  the 
proposed  boundaries  as  may  be  deemed  advis- 
able," provided  that  they  may  not  exclude 
from  tbe  district  as  proposed  by  the  petition 
any  territory  which.  In  their  Judgment,  will 
be  benefited  by  the  formation  of  the  district 
or  allow  to  remain  tjierein  any  lands  which,  In 
their  Judgment  will  not  be  so  benefited,  ex- 
cept that  on  the  application  or  with  the  con- 
sent of  the  owner  of  land  outside  the  pro- 
posed district,  which  will  be  boieflted  by  the 
district  they  may.  In  their  discretion,  add 
snch  land  to  the  proposed  district.  The  mean- 
ing might  perhaps  have  been  more  clearly 
expressed,  but  this,  we  think,  was  the  evi- 
dent Intent  Although  in  no  way  necessary 
to  the  discussion,  this  court  in  Central  Irriga- 
tion District  v.  De  Lappe,  79  Gal.  351,  380,  21 
Pac.  826,  828,  in  considering  a  provision  of 
the  so-called  Wright  Irrigation  District  Law 
(Stats.  1887,  p.  29),  in  ail  material  respects 
the  same  as  the  one  here  Involved,  said : 

"It  is  to  be  observed  that  no  power  is  given  to 
the  board  to  include  lands  which  are  not  includ- 
ed by  the  petition,  except  upon  request  of  the 
owner." 

It  was  held  in  that  case  that  there  was 
nothing  in  the  law  requiring  such  request  to 
be  In  writing.  A  similar  provision  contained 
In  the  Irrigation  district  act  of  March  31, 
1897  (Stats.  1897,  p.  254),  as  amended  March 
26, 1911  (Stats.  1911,  p.  510),  was  referred  to  In 
Imperial  Water  Ck>.  v.  Supervisors  (certiorari), 
182  Gal.  14,  26,  26, 120  Pac.  780,  where  it  was 
claimed  the  order  of  the  board  of  supervisors 
was  void  because  It  Included  certain  tracts  of 
land  not  within  the  boundaries  described  in 
the  petition.  The  order  was  silent  upon  the 
question  whether  the  owners  of  suoh  land  ap- 
plied to  have  them  made  part  of  the  district 
It  was  said  that  the  plaintiff  was  in  no  way 
Interested  in  snch  land,  and  that  "they  cwn- 
prlse  a  very  small  proportion  of  the  district 
as  finally  established."  It  was  said  that 
"whatever  the  rights  of  the  owners  thereof 
[the  land  therein]  may  be,  the  consideration 
thereof  is  immaterial  to  the  present  case," 
in  that  tbe  plaintiff  in  that  proceeding  had 
"no  right  to  invoke  aid  from  them  and  no 
right  to  represent  them  here,"  and  that  "the 
lands  comprise  so  insignificant  a  portion  of 
the  district  that  the  exclusion  thereof  from 
the  legal  boundaries  would  not  be  sufllclent  to 
nullify  the  order  providing  for  the  organlza-' 
tlon  of  the  district.'' 

[4]  This  action  Is  one  contemplated  by  tbe 
act,  an  action  seasonably  commen<ied  by  the 
people  of  the  state  on  the  relation  of  own- 
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ers  wbose  land  has  been  Improperly  indnded 
In  the  district.  The  territory  added  by  the 
board,  as  we  have  seen,  comprised  some  00,- 
000  acres,  separated  from  the  proposed  dis- 
trict "by  blgb  mountains,"  and  Increasing  the 
area  of  the  district  approximately  one-third. 
It  Is  not  made  to  appear  that  a  single  owner 
of  any  of  this  50,000  acres  of  land  asked  that 
his  land  be  Included  in  the  district,  the  only 
request  In  the  matter  being  that  of  certain 
"registered  voters"  of  portions  of  Lake  county 
not  included  in  the  proposed  water  district. 
Certainly  it  cannot  fairly  be  said  that  the' 
d^artnre  from  the  law  In  the  matter  of  the 
organization  of  this  district,  as  we  read  it, 
was  not  a  very  substantial  one.  It  seems  to 
us  to  be  such  that  it  may  not  fairly  be  held 
that  the  district  was  organized  in  accord  with 
the  provisions  of  tlie  act,  substantial  compli- 
ance with  which  is  essential. 
The  judgment  is  reversed. 

We  concur:  SHAW,  J.;  WILBUR,  J.;  OL- 
NB3Y,  J.;   LAWLOR,  J.;  LENNON,  J. 


CALIFORNIA  NAT.  SUPPLY  CO.  v.  FLACK 
et  aJ.    (L.  A.  6060.) 

(Supreme  Court  of  California.    June  9,  1920.) 

1.  Corporations  <S=3426(7)— Paymant  on  note 
a  ratification  of  Its  unauthorized  execution. 

A  payment  on  a  note  by  a  corporation  was 
a  ratification  of  the  note's  unauthorized  execu- 
tion by  a  corporate  officer. 

2.  Corporations  <&b3592  —  Proclamation  unneo- 
essary  to  dissolution  for  nonpayment  of  li- 
cense and  franchise  tax. 

A  corporation  which  fails  to  pay  license  and 
franchise  tax  becomes  defnnct,  under  St.  1916, 
pp.  425,  426,  SI  7,  10,  12,  and  St.  1913,  p.  7, 
I  24,  because  of  the  nonpayment,  and  not  by 
proclamation  of  the  Governor.  . 

3.  Cerporations  «=»630(e)— Judgment  against 
defunct  corporation  void. 

A  judgment  rendered  against  a  defunct 
corporation,  in  an  action  brought  after  the 
forfeiture  of  its  charter  by  reason  of  failure  to 
pay  license  and  .franchise  taxes,  is  void. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  Fred  H.  Taft,  Judge. 

Action  by  the  California  Natlontfl  Supply 
Company  against  C.  L.  Flack  and  J.  H.  Lind- 
sey,  as  trustees  for  the  Gate  City  Oil  Com- 
pany, and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Dockweiler  A  Mott  and  Albert  M.  Cross, 
all  of  Los  Angeles,  for  appellants. 

Flint  &  Jutt^  and  H.  S.  MacKay,  Jr.,  all 
of  Los  Angeles,  for  resjpondeut. 


WILBUR,  J.  This  is  an  adtot  bioug^ 
upon  a  promissory  note  executed  on  bduOf  of 
tix»  corporation  by  the  presideat  and  secre- 
tary of  the  Gate  City  Oil  Company  to  recover 
firom  the  directors  of  that  corporation,  acting 
as  trustees,  after  the  forfeiture  of  the  cor- 
porate charter  for  nonpayment  of  the  license 
and  franchise  tax.  O^e  plaintiff  recovered 
judgment  and  two  of  the  defendants  appeal. 

The  note  sued  on  was  given  in  renewal  of 
notes  executed  for  the  purchase  price  of  sup- 
plies furnished  by  the  plaintiff  to  the  defunct. 
corporation.  Only  two  points  are  presented 
on  the  appeal:  First,  that  the  coart  erred  in 
refusing  to  x>^mit  evidence  of  the  lack  of  au- 
thority of  the  president  and  secretary  to  exe- 
cute the  note  In  question;  second,  that  an 
action  had  been  previously  brought  upon  tiie 
same  note  against  the  Gate  City  Oil  Com- 
pany, and  that  the  judgment  therein  obtained 
against  that  company  for  the  amount  thereof 
was  a  bar  to  this  action. 

[1-S]  As  to  the  first  point,  it  Is  sufficient 
to  say  that  it  is  admitted  that  several  months 
after  the  execution  of  the  note  the  corpora- 
tion paid  $250  on  account  thereof.  Such 
payment  constituted  a  ratification  thereof, 
and  therefore  the  question  of  the  previous 
authority  on  the  part  of  the  president  and 
secretary  to  execute  the  same  becomes  im- 
material. 10  Cyc.  1081.  The  second  point 
depends  upon  the  legal  effect  of  the  failure 
to  pay  the  corporate  taxes.  The  statutes  of 
1915  provide  that  the  failure  to  pay  the  cor- 
porate license  tax  ipso  facto  terminates  the 
corporate  existence  and  that  the  forfeiture 
occurs  on  the  Saturday  preceding  the  first 
Monday  In  March  (1.  e.,  March  4,  1916)  at  6 
o'clocfU  p.  ra.  Stats.  1915,  Jf  7, 10,  12,  pp.  422, 
425.  See  Rossi  v.  Caire,  174  Cal.  74,  81,  161 
Pac.  1161;  Kaiser  Land  &  Fruit  Co.  v.  Curry, 
155  Cal.  638,  648, 103  Pac.  341;  Lewis  v.  Cur- 
ry, 156  Cal.  93,  96,  103  Pac.  498  j  Newhall  v. 
Western  Zinc  Mining  Co.,  164  CaL  380,  128 
Pac.  1040.  The  provision  requiring  the  Gov- 
ernor to  issue  a  proclamation  of  such  default 
and  forfeiture  is  not  contained  in  the  license 
tax  law,  but  in  the  law  taxing  corporate 
franchises  (Stats.  1913,  p.  7,  §  24)  and  only 
applies  to  forfeitures  for  the  nonpayment  of 
the  taxes  on  franchises.  In  either  event  the 
dissolution  of  the  corporation  Is  effected  by 
operation  of  law,  because  of  such  nonpay- 
ment, and  not  by  proclamation. 

The  case  of  Kehrlein-Swinerton  Const.  Ca 
V.  Rapken,  30  Cal.  App.  11,  156  Pac.  972,  re- 
lied upon  by  appellant  to  establish  the  ne- 
cessity of  the  Grovemor's  proclamation  to  es- 
tablish or  create  the  forfeiture  of  the  charter, 
has  no  application  to  the  facts  here,  for  that 
decision  construed  the  act  of  1905,  which 
provided  that  the  forfeiture  occurred  60  days 
after  the  proclamation  (Stats.  1905,  p.  493,  { 
6),  and  hence  properly  held  that  proof  of  the 
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prodamatlon  was  an  essential  dement  in  es- 
tablishing such  forfeiture.  TheroCore,  tbe 
prior  action  upon  the  note,  began  Mardit  10, 
1916k  was  not  saved  by  the  proviso  of  the 
statute  permitting  the  prosecution  to  judg- 
ment of  actions  pending  at  the  time  of  for- 
feiture (StaU.  1915,  p.  427,  I  13),  notwith- 
standing the  fact  that  the  Governor's  procla- 
mation was  not  made  until  March  28,  1916. 

A  judgment  rendered  against  a  defunct  cor- 
poration In  an  action  brought  after  the  for- 
feiture of  Its  charter  Is  void.  Grossman  v. 
Vlvlenda  Water  Co^  150  Cal.  575,  685,  89 
Pac.  SS5;  Lowe  v.  Superior  Court,  166  Cal. 
708,  712,  134  Paa  190;  NewhaU  v.  Western 
Zinc  Min.  Co.,  supra.  Tbe  prior  Judgment, 
therefore,  was  not  a  bar  to  the  iH:es«it  ao- 
Uon. 

Tbe  Judgment  Is  affirmed. 

We  concur:  SLGANE^X;  LBNNON,  J. 


JOHNSON  V.  HI0N80N  at  al.     (8.  P.  S798.) 

(Supreme  Court  of  California.    June  11,  1920.) 

1.  Master  asd  servant  «=>305— Assault,  thoagb 
qade  la  violatloa  of  orders,  actionable. 

A  saloonlEeeper  is  liable  for  an  assault  on 
a  patron  by  a  bartender,  authorized  to  main- 
tain order,  though  the  assault  was  made  In  vio- 
lation of  express  orders  not  to  use  physical 
force. 

2.  Master  asd  sarvast  «=9302(3)  -^  Assault, 
though  malicious  and  willful,  actionable. 

A  saloonlceeper  is  liable  for  an  assault  oa 
a  customer  by  his  bartender,  committed  In  the 
course  of  keeping  the  saloon  in  order,  even 
though  the  assault  was  malicious  and  willful. 

3.  Master  and  servant  «=s>302(3)— Assaalt  held 
within  statutory  phrase  "Including  wrongful 
acts." 

The  words  "incloding  wrongful  acts,"  in 
Civ.  Code,  {  2338,  relating  to  liability  of  master 
for  acts  of  agent,  do  not  refer  back  to  the 
word  "negligence,"  and  such  statute  renders  a 
master  liable  to  a  third  person  for  an  assault 
by  an  employ^  in  the  course  of  his  employment, 
even  though  not  ratified  by  him,  under  section 
2339. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

AcUon  by  Bdward  Johnson  against  Oscar 
Monson  and  Charles  Longren.  Judgment  for 
plaintiff,  and  defendant  Mcmson  appeals. 
Affirmed. 

Leon  Samuels,  Joseph  L.  Taafte,  and  Chas. 
J.  McDonnell,  all  of  San  Francisco,  for  ap- 
pellant. 

E.  B.  Merlng  and  M.  J.  Gillespie,  both  of 
San  Francisco,  for  respondent. 


OLNBY,  J.  This  is  an  appeal  by  the  de> 
fendant  Monson  from  a  judgmoit  against 
him  and  tbe  other  defendant  Longren  jointly 
Cor  $1,600,  as  damages  suffered  by  the  plaintiff 
because  of  a  personal  assault  upon  him  by 
the  defendant  Longren.  The  facts,  as  they 
appear  from  the  findings,  are  that  Monson 
was  the  owner  of  a  saloon  in  San  FVancisco, 
and  employed  Longren  as  bartender.  The 
latter's  duties  were  to  manage  the  saloon, 
dispense  liquors,  and  maintain  order.  The 
evening  of  March  17,  1917,  the  plaintiff  was 
In  the  'saloon,  somewhat  Intoxicated,  noisy, 
and  engaging  In  verbal  controversies  wltb' 
other  patrons,  but  not  quarrelsome  or  threat- 
ening physical  violence.  The  bartender, 
Longren,  told  him  to  stop  his  noise,  and,  upon 
his  failing  to  do  so,  assaulted  him,  inflicting 
personal  injuries,  to  the  plaintiff's  actual 
damage  in  the  amount  of  $1,600.  No  punitive 
damages  were  allowed.  The  trial  court  also 
found  that  the  defendant  Monson,  the  owner 
of  tbe  saloon,  did  not  know  of  tbe  assault 
unto  some  days  later,  and  did  not  anthorlae 
it,  but  did  ratify  it  by  retaining  the  bartender 
In  Ills  employ. 

[1]  The  findings  are  not  attaclced,.  wltb  the 
ezception  of  the  finding  as  to  ratification. 
This  is  attaclced,  and  practically  tbe  entire 
discussion  on  appeal  is  concerned  with  the 
matter  of  Monson's  ratification  of  the  act  of 
his  bartender.  But  the  discussion  is  beside 
the  mark.  It  is  immaterial  whether  there 
was  any  ratification  by  Mcmson  or  not  Tbe 
other  facts  found,  whose  support  by  the  evi- 
dence is  not  questioned,  are  sufficient  to  sus- 
tain the  judgment.  This  Is  true,  although  it 
Is  found  that  Monson  did  not  authorize  the 
assault  or  know  anything  about  it  at  tbe 
time.  It  would,  in  fact,  make  no  difference 
If  tbe  assault  had  been  in  violation  of  ex- 
press orders  to  the  bartender  not  to  use  phy- 
sical violence  on  customers.  The  question  is 
not  one  of  authority  as  between  the  principal 
and  the  agent  As  between  them,  it  may  well 
be  that  the  agent's  tort  agalust  a  third  per- 
son is  without  authority  or  is  directly  con- 
trary to  express  orders.  But  the  principal  is 
nevertheless  liable  for  the  tort  of  the  agent, 
provided  it  be  committed  by  him  within  the 
scope  of  his  employment  That  the  assault 
in  this  case  was  committed  within  the  scope 
of  the  bartender's  employment  is  plain.  To 
be  sure  there  Is  nothing  to  show  that  he  was 
authorized  or  employed  to  commit  assaults, 
but  It  is  found  that  he  was  authorized  to 
maintain  order  in  the  saloon,  and  the  assault 
was  committed  In  the  course  of  his  keeping 
order. 

The  Illustrations  of  this  principle  are  ex- 
ceedingly numerous  and  familiar.  For  ex- 
ample, If  some  firm  employing  delivery  trucks 
should  expressly  Instruct  its  truck  drivers 
not  to  exceed  the  legal  speed  limits  under 
any  circumstances,  but  one  of  them.  In  the 
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conree  of  his  employment,  did  exceed  the 
speed  limit,  and  as  a  result  of  so  doing  in- 
jured some  third  person,  the  employer  Is  re- 
sponsible. The  principle  Is  stated  thus  la 
Otis  Elevator  Co.  y.  First  National  Bank,  163 
Cal.  31,  39,  124  Pac.  704,  707  (41  L.  B.  A.  [N. 
S.1  629). 

"It  is  the  general  doctrine  of  the  law,  as  it 
is  our  statutory  rule,  that  a  principal  is  liable 
to  third  parties  not  only  for  the  negligence  of 
its  agent  in  the  transaction  of  the  business  of 
the  agency,  but  likevdae  for  the  frauds,  torts 
or  other  wrongful  acts  committed  by  such  agent 
in  and  as  part  of  the  transaction  of  such  busi- 
ness. Story  on  Agency,  f  452;  Shearman  & 
Bedfield  on  Neg:ligence,  i  65;  Civ.  Code,  J 
2838." 

[2]  The  situation  is  not  changed  by  the  fact 
that  the  court  finds  the  assiult  to  have  been 
malicious  and  willful.  Under  some  drcum- 
Btances  the  malicious  or  willful  character  of 
the  agent's  act  is  material  in  determining 
whether  or  not  the  act  was  committed  In'  the 
coarse  of  his  employment.  If,  for  example, 
,In  the  present  case,  the  question  bad  been 
presoited  as  to  whether  the  assault  on  the 
platntlfT  had  been  committed  In  the  course  of 
keeping  order  in  the  saloon,  or  as  part  of  an 
altercation  purely  personal  to  the  bartender 
and  the  plaintiff,  for  which  the  principal 
would  be  In  no  wise  responsible,  the  willfQl 
and  malldonB  character  of  the  assault  would 
bare  some  weight  as  showing  that  It  was 
purely  personal  to  the  participants.  But  if  It 
appear  that  the  tort  was  in  fact  committed 
by  the  agent  In  the  coarse  of  his  employment, 
the  employer  is  not  relieved  of  his  necessary 
responsibility  by  its  malicious  or  willful  char- 
acter. In  the  present  case  It  appears  plainly 
that  the  assault  was  committed  by  the  bar- 
tender as  a  means  to  compel  the  plaintiff  to 
cease  the  noise  he  was  making  in  the  saloon; 
that  is,  as  a  means  of  performing  the  bar- 
tender's duty  of  keeping  order. 

[3]  The  only  dlfhculty  in  the  case  arises 
from  the  somewhat  ambiguous  wording  of 
section  2338  of  the  Civil  Code,  which  reads: 

"Unless  required  by  or  under  the  author- 
ity of  law  to  employ  that  particular  agent,  a 
principal  is  responsible  to  third  perBons  for 
the  negligence  of  his  agent  in  the  transaction 
of  the  business  of  the  agency,  including  wrong- 
ful acts  committed  by  such  agent  in  and  as 
a  part  of  the  transaction  of  such  business,  and 
for  his  willful  omission  to  fulfill  the  obligations 
of  the  principal." 

This  Is  followed  by  section  2339,  which 
reads: 

"A  principal  is  responsible  for  no  other 
wrongs  committed  by  his  agent  than  those  men- 
tioned in  the  last  section,  unless  he  has  au- 
thorized or  ratified  them,  even  though  they  are 
committed  while  the  agent  is  engaged  in  his 
service." 


A  casual  reading  of  section  2338  might  give 
the  impression  that  the  words  "Including 
wrongful  acts"  refer  back  to  the  word  "neg- 
ligence," BO  that  the  only  wrongful  acts  of  an 
agent  for  wb^ch  the  principal  is  declared  to 
be  responsible  ace  wrongful  acts  of  negli- 
gence. The  present  assault  was,  of  oourae, 
not  such  an  act.  But  this  construction  would 
take  away  all  meaning  from  the  wordft 
"wrongful  acts,'.'  since  all  wrongful  acts  of 
negligence  are  fully  covered  by  the  previous 
expression  "negligence."  Furthermore,  sudi 
a  construction  would  mean  that  by  the  Code 
section  It  was  Intended,  for  no  am)arent  rea- 
son, to  change  a  universal  and  elementary 
rule  of  the  law  of  principal  and  agent,  and 
one  esBeutially  Just.  Eveary  presumptioD 
must  be  against  such  a  construction.  It  does 
no  violence  to  the  language  of  the  secti<«  to 
hold  that  the  word  "Including"  is  used  in  a 
conjunctive  sense,  as  the  equivalent  of  sndi 
expressions  as  "and  also"  or  "as  weU  as." 
So  construed,  effect  is  given  to  all  the  lan- 
guage of  the  section,  and  It  is  made  to  con- 
form to  what  should  be  the  law,  and  is,  so  far 
as  w»  are  aware,  universally  the  law  alae- 
wSere.  {Is  so  construed,  the  pres^it  case 
comes  directly  within  it 

Judgment  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  WILBUB,  J.;  LENNON,  J.;  LAW- 
LOB.  J. 


PEOPLE  V.  MAJORS.     (Cr.  705.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1.  California.  May  5,  1920.  Behear- 
ing  Denied  June  1,  1920;  Hearing  Denied  by 
Supreme  Ck)urt  July  1,  1920.) 

1.  Burglary  ®=»42(3)— Evidence  held  to  •»»• 
tala  oonvlotloa. 

In  prosecution  for  burglary,  evidence  that 
defendant  had  possession  of  the  stolen  proper- 
ty, and  that  he  had  sold  the  property  under 
a  false  name  and  for  a  grossly  inadequate  price 
held  sufficient,  in  absence  of  an  explanation, 
to  sustain  conviction. 

2.  Witnesses  «s>255(3)— Use  of  memorandum 
by  witness  to  refresh  memory  as  to  dates  and 
other  details  not  error. 

In  prosecution  for  burglary,  where  a  jewel- 
er testified  principally  from  memory  as  to  buy- 
ing the  stolen  property  from  defendant,  his  use 
of  a  memorandum  made  by  him  at  the  time  of 
the  transaction  to  refresh  his  memory  concern- 
ing dates  and  other  details  held  not  error. 

3.  Criminal  law  «s>4l8(l)— Testimony  as  to 
conversation  In  defendant's  presence  held  ad- 
missible. 

In  a  prosecution  for  burglary,  testimony  by 
jeweler  who  bad  purchased  stolen  property 
from  defendant,  as  to  a  conversation  with  third 
person  who  accompanied  defendant  at  the  time, 
in  the  presence  of  defendant,  held  admissiUe. 
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4.  Criarnal  law  «s9ll70V'2(S)  — Excimioa  of 
eroM-examlmtloii  held  hwmlMs,  in  view  of 
•■ffleleaey  of  evideaoe. 

In  prosecution  for  burglary,  where  the  un- 
explained evidence  as  to  defendant's  posses- 
sion and  sale  of  stolen  property  was  sufficient 
to  sustain  conviction,  court's  refusal  to  permit 
defendant  to  examine  jeweler,  who  had  testified 
to  buying  property  from  defendant,  concerning 
a  visit  made  by  defendant  to  jeweler's  place  of 
business  after  defendant  had  been  charged  with 
the  crime,  if  error,  held  harmless. 

5.  Criminal  law  «=9l  169(1)— Admlision  of  tes- 
timony held  harmless.  In  view  of  sufflcienoy 
of  •videaca. 

In  prosecution  for  burglary,  where  unex- 
plained testimony  as  to  defendant's  possession 
and  sale  of  stolen  property  was  sufficient  to 
sustain  conviction,  the  admission  of  testimony 
as  to  investigations  made  concerning  place 
where  defendant  lived,  if  error,  held  harmless. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  R.  Willis,  Judge. 

A.  R.  Majors  was  ccntvicted  of  Imrglary. 
From  Judgment  of  conviction  and  from  order 
denying  motion  for  new  trial,  be  appeals.  Af- 
firmed. 

Paul  W.  Schenck  and  Frank  Domlngnez, 
twth  of  Los  Angeles,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  Artbar  Keetch, 
Deputy  Atty.  Gen.,  and  Tbomas  A.  Wood,  of 
Los  Angeles,  for  tbe  People. 

COKRET,  P.  J.  [1]  The  defendant,  having 
been  convicted  of  tlie  crime  of  burglary,  ap- 
peals from  the  Judgment,  and  from  tbe  order 
denying  bis  motion  for  a  new  trial. 

Appellant  contends  tbat  the  evidence  is  In- 
sufficient to  sustain  tbe  verdict,  in  this,  that 
there  Is  no  evidence  that  the  defendant  com- 
mitted the  crime.  That  burglary  was  com- 
mitted at  the  time  and  'place  alleged  in  the 
house  of,  one  George  B.  Vamum,  Is  not  now 
disputed.  Sn)S-'Ot  the  articles  stolen  on  that 
occa8lon:Was  a  pair  of  binocular  glasses.  The 
burglary  occurred  on  the  11th  day  of  Feb- 
ruary, 1919.  One  Levy,  a  Jeweler^estlfled  that 
on  the  27th  day' of  February,  1919,  he  bought 
those  glasses  from  the  defendant,  who  then 
and  there  sigped  the  name  B.  F.  Strong  on  a 
memorandum  of  the  sale,  in  the  book  kept  by 
Levy.  The  witness  Murphy,  one  of  the  officers 
who  arrested  defendant,  testified  tbat  when 
arrested  the  defendant  said  that  his  name 
was  James  Wilson.  A  handwriting  expert, 
whose  testimony  remains  uncontradicted  tes- 
tified that  the  signature  B.  F.  Strong,  on 
Levy's  book,  was  written  by  the  same  person 
who  signed  another  document,  whereon  it 
was  shown  that  tbe  defendant  had  signed 
tbe  name  James  Wilson.  Tbe  sale  made  by 
defendant  to  Levy,  of  the  binocular  glasses 
and  other  Jewelry,  brought  defendant  only 
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$10  for  the  lot.  Tbe  ^sses  alime  were  wortb 
$60.  Conceding  that  mere  xrassession  by  de- 
fendant of  the  stolen  property  after  the  time 
of  the  burglary  would  not  be  sufficient  to  war- 
rant his  conviction,  it  se^ns  clear  that  such 
possession,  taken  together  with  his  sale  of 
the  property,  under  a  false  name  and  for  a 
grossly  inadequate  price,  in  the  absence  of 
any  explanation — and  none  appears — are  cir- 
cumstances quite  sufficient  to  sustain  the  ver- 
dict People  V.  Lang,  142  Cal.  482,  76  Pac. 
232. 

[2,  S]  It  is  contended  tbat  tbe  trial  court 
erred  in  permitting  the  witness  Levy  to  testify 
from  a  private  record  kept  by  tbat  witness, 
without  first  ctxnpelllng  the  prosecution  to 
lay  tbe  proper  foundation ;  and  in  permitting 
the  prosecution  to  prove  by  the  same  witness 
certain  conversations  had  with  and  purchases 
made  from  one  Soulard  on  February  26th, 
In  the  presence  of  the  defendant  The  mem- 
orandum from  whldi  Lev^  testified  was 
sbovni  to  have  been  made  by  bim  at  about  the 
same  time  when  tbe  transactions  occurred. 
He  testified  principally  from  memory,  but 
used  the  memorandum  to  refresh  his  memory 
concerning  dates  and  perhaps  as  to  some  oth- 
er details.  We  think  tbat  the  court  did  not 
err  eltber  in  this  matter  or  in  allowing  the 
testimony  as  to  conversations  and  transac- 
tions between  Levy  and  Soulard  in  the  pres- 
ence of  the  defendant.  The  sales  made  by  the 
defendant  to  Levy  on  the  27th  day  of  Feb- 
ruary occurred  In  the  presence  of  Soulard. 
On  tbe  preceding  day  these  two  men  had 
made  the  first  of  their  two  Joint  visits  to 
Levy,  and  on  this  first  occasion  certain  arti- 
cles of  Jewelry  were  sold  to  Levy  by  Soulard 
In  the  presence  of  the  defendant.  Some  of 
tbe  articles  sold  by  Soulard  were  a  part  of 
tbe  loot  which  bad  been  taken  from  the  Var- 
num  house  on  February  lltb. 

[4, 1]  Tbe  remaining  matters  complained  of 
by  appellant  are  that  the  court  erred  in  refus- 
ing to  allow  tbe  defendant  to  examine  the 
witness  Levy  concerning  a  visit  made  by  the 
defendant  to  Levy's  place  of  business  after 
tbe  defendant  bad  been  charged  with  this 
crime ;  and  In  permitting  the  witness  Wood 
to  testify  concerning  the  result  of  certain  in- 
vestigations made  by  him  as  to  where  the  de- 
fendant lived.  In  view  of  the  conclusion  at 
which  we  have  arrived  concerning  the  mat- 
ters previously  discussed.  It  Is  unnecessary 
to  enter  further  into  the  record  concerning 
these  two  last  assignments  of  error.  They 
are  not  of  sufficient  weight  and  Importance 
to  affect  tbe  result  of  tbe  case,  or  to  enable 
us  to  say  that  there  has  been  any  miscarriage 
of  Justice. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;    JAMES,  J. 
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MUTCH  V.  LONG  BEACH   IMP.  CO.  et  al. 
(Civ.  2677.) 

(District    Court   of   Appeal,    Second   District, 
Division  2,  California.     April  30,  1920.) 

1.  Replevin  ®=982— Damages  allowed  to  per- 
son deprived  of  use  of  automobile  held  exces- 
sive. 

While  the  amonnt  to  be  allowed  one  de- 
prived of  the  use  of  an  automobile  is  to  be  de- 
termined according  to  the  market  value  of  the 
use  of  the  property,  it  is  the  net  usable  value, 
less  the  expense  of  keeping  up  the  property, 
which  may  be  recovered,  and  in  determining 
the  value  of  the  use  care  should  be  taken  not 
to  permit  the  fixing  of  an  amount  out  of  all 
proportion  to  the  value  of  the  thing  itself,  and 
hence  a  judgment  for  $1,500  in  a  claim  and 
delivery  case,  involving  an  automobile  worth 
$400,  was  clearly  excessive,  and  cannot  be 
sustained,  in  view  of  Civ.  Code,  §  3359. 

2.  Attaohment  «=3296— Sheriif  not  liable  for 
deteation  of  automobile  uatll  after  notice  of 
third  party  claim. 

.Where  no  third  party  claim  was  made  to 
the  sheriff  as  provided  by  Code  Civ.  Proc.  { 
689,  for  more  than  8  months  after  the  levy 
of  an  attachment  upon  an  automobile,  the 
BhcrifF  was  at  least  not  liable  for  the  deten- 
tion of  the  property  for  the  "period  prior  to 
the  notice  of  claim. 

Appeal  from  Superior  Court,  Los  Aageles 
County ;   Russ  Avery,  Judge. 

Action  by  Mary  B.  Mutch  against  the  Long 
Beach  Improvemeat  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal   Bev«sed. 

Bowen  &  Bailie,  of  Los  Angeles,  for  appel- 
lants. 

Denlo  &  Hart,  of  Long  Beach,  for  respond- 
ent. 

SLOANB,  J.  In  an  acUon  in  which  the 
defendant,  Long  Beach  Improvement  Com- 
pany, was  plaintiff  and  John  B.  Mutch,  the 
husband  of  plaintiff  In  this  action,  was  de- 
fendant, the  sheriff  of  the  county  of  Los 
Angeles  levied  an  attachment  upon  an  auto- 
mobile as  the  property  of  said  John  B.  Mutch. 
The  property  was  taken  oh  attachment  on 
February  19,  1916.  Subsequently  the  plain- 
tiff here  claimed  to  be  the  owner  of  the  au- 
tomobile, and  made  demand  upon  the  def^id- 
aut.  Long  Beach  Improvement  Company,  for 
its  possession.  She  made  no  third  party  af- 
fidavit of  ownership  nor  demand  upon  the 
sheriff,  under  section  CS9  of  the  Code  of  Civil 
Procedure,  until  October  16,  1916,  more  than 
eight  months  after  the  levy.  On  November 
26,  1916,  this  action  of  claim  and  delivery 
was  brought  to  recover  possession  of  the  au- 
tomobile and  damages  for  its  detention.  Dur- 
ing the  pendency  of  the  suit  the  automobile 
was  delivered  to  the  plaintiff,  and  thereafter 


Judgment  was  given,  determining  the  ques- 
tion of  ownership  in  plaintiff's  favor  and 
awarding  her  damages  for  the  taking  and  de- 
toition  in  the  sum  of  $1,500.66  against  both 
defendants.  The  defendants  appeal  from  the 
Judgment  on  the  Judgment  roll  and  a  bill  of 
exceptions.  The  main  contention  of  appel- 
lants is  that  the  evidence  does  not  support 
the  findings  and  Judgment  in  the  admeas- 
urement and  award  of  damages. 

The  items  of  damages  going  to  make  up  the 
amount  of  the  Judgment  consist  of  the  sums 
of  $1,297.50,  for  the  rental  value  of  the  car 
from  February  19,  1916,  the  date  of  the  at- 
tachment, until  October  17,  1917,  the  date  of 
its  redelivery  to  plaintifl-r-a  period  of  88V6 
weeks,  at  $16  per  week^— and  $203.16  for  loes 
of  tools  and  appliances  belonging  to  the  car, 
cost  of  cleaning  the  car  after  its  recovery, 
and  depreciation  of  its  value  during  its  de- 
tention. The  undisputed  testimony  fixes  the 
value  of  the  car  at  the  time  it  was  taken  on 
attachment  at  $400.  Plaintiff  gets  her  car 
back,  with  $203.16  for  its  depreciation  during 
its  detention,  and  with  over  three  times  its 
market  value  for  damages  from  being  depriv- 
ed of  its  use  for  about  20  months. 

[1]  Appellants  Interpose  various  objections 
to  the  measure  of  damages  adopted  by  the 
trial  court  Without  discussing  them  in  de- 
tail, we  think  it  is  sufBcient  to  say  that  one 
thus  deprived  of  the  use  of  an  automobile 
cannot  recover  the  gross  rental  value  of  a  ful- 
ly equipped  and  maintained  car,  free  from  all 
expense  of  maintenance,  repairs,  and  natural 
wear  and  tear,  such  as  a  rented  car  would 
naturally  be  subject  to.  It  must  be  apparent 
at  once  that  there  is  something  wrong  with  a 
scale  of  damages  that  allows  three  times  as 
much  for  the  detention  of  an  article  from  the 
possession  of  the  owner  for  a  period  of  two 
years  as  could  have  been  recovered  if  the 
trespasser  had  completely  smashed  it  up  and 
destroyed  it  In  the  first  instance.  In  this 
case  the  automobile  was  in  use  by  the  plain- 
tiff as  a  pl^sure  car,  and  after  its  taking 
was  not  in  use  during  its  detention.  But 
neither  the  fact  that  the  plaintiff  was  not 
using  the  car  for  business  nor  the  defendants' 
using  It  at  all,  would  absolve  the  defendants 
from  compensating  the  plaintiff  for  any 
detriment  she  actually  sustained  by  its  wrong- 
ful taking  and  detention;  but  it  would  be 
against  conscience  to  permit  a  recovery  so 
out  of  proportion  to  the  value  of  the  thing 
involved  as  appears  here.  Section  3350  of  the 
Civil  Code  provides  that  "damages  must,  in 
all  cases,  be  reasonable,  and  where  an  obli- 
gation of  any  kind  appears  to  create  a  right 
to  unconscionable  und  grossly  oppressive  dam- 
ages, contrary  to  substantial  Justice,  no  more 
than  reasonable  damages  can  be  recovered." 
While  the  amount  to  be  allowed  is  to  be  de- 
termined according  to  the  market  value  of 
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the  nae  of  tbe  property,  It  Is  the  net  usable 
value,  less  the  expense'of  keeping  up  tbe  prop- 
erty which  ftmy  be  recovered.  In  determin- 
ing the  value  of  the  use  under  the  above  rule, 
care  should  be  taken  not  to  permit  the  flzlnK 
of  an  amount  out  of  all  proportion  to  the  val- 
ue of  the  thing  Itself;  otherwise  tbo  result 
is  not  for  compensation  for  use,  but  punish- 
ment for  a  wrong  In  a  case  where  exemplary 
damages  as  such  would  not  be  allowed.  So, 
where  damages  allowed  for  the  detention  of 
property  for  less  than  a  year  were  more  than 
twice  the  value  of  the  property,  it  was  held 
that  such  damages  were  grossly  excessive. 
23  R.  O.  li.  813;  Armstrong  v.  Philadelphia, 
249  Pa.  89,  94  AU.  4S6,  Ann.  Cas.  1917B, 
1082;  Ann.  Gas.  1914A,  381;  Romberg  r. 
Hughes,  18  Neb.  579,  26  N.  W.  361. 

[2]  Attention  has  been  called  to  the  fact 
that  no  third  party  claim  was  made  to  the 
sheriff,  as  provided  by  section  689  of  the 
Code  of  CIvU  Procedure,  for  more  than"  8 
months  after  the  levy  of  the  attachment 
This  fact  would  in  any  event  absolve  the 
sheriff  from  liability  for  tbe  detention  of 
plaintiff's  property  for  tbe  period  prior  to  the 
notice  of  dalnt.  It  Is  expressly  declared  by 
section  689  that  the  sheriff  Is  not  Uable  for 
damages  for  the  taking  or  keeping  of  such 
property  to  any  such  third  person  unless  sudi 
claim  is  made.  Code  Oiv.  Proc.  §  689;  Killey 
▼.  Scannell,  12  Cal.  73;  Fuller  Desk  Co.  T. 
McDade,  113  CaL  360,  863,  46  Pac.  694. 

Judgment  reversed. 

We  concur:  FINLATSON,  P.  J.j  THOM- 
AS, J. 


WILMOT  V.  MOOOY  at  al. 
(Civ.  3234;    L.  A.  5829.)  , 

(District  Conrt  of  Appeal,  First  District,  IM- 
vision  1,  California.  April  19,  1920.  Opin- 
ion of  Snpieme  Court  in  Bank  Denying  Re- 
hearing June  18k  1920.) 

1.  Attorney  and  oHest  «=>  109— Attorney  ef 
•xecntrfx  not  liaMe  for  peraittlng  statnte  to 
run  against  note  of  esute  taken  by  her  In 
informal  division. 

Where  execatriz  and  otiiers  interested  in 
estate  without  order  of  court' divided  the  prop- 
erty by  deeds  and  aBsignments,  and  executrix 
got  a  note  as  part  of  her  share,  and  the  prop- 
erty was  taken  from  the  hands  and  control  of 
the  attorneys  for  the  executrix,  the  executrix 
conld  not  recover  amount  of  note  from  the 
attorneys  by  reason  of  collection  of  tbe  note 
becoming  barred  by  limitations  six  months 
after  the  division. 

2.  Appeal  and  error  «s9lOI  I  (I)— Findings  on 
conflloting  evidence  not  disturbed. 

Findings  of  the  trial  court  based  on  square- 
ly conflicting  evidence  cannot  be  interfered 
with  on  appeal. 


3.  Limitation  of  actions  «=» 1 00 (8)— Cause  of 
aetlon  on  frandulent  statement  barred. 

False  representation  by  attorney  of  execu- 
trix on  iMrrowing  money  from  her  that  the 
note  given  therefor  was  secured  by  mortgage, 
and  that  the  mortgage  was  "in  the  bank,"  did 
not  postpone  tbe  running  of  the  three-year  stat- 
ute of  limitations,  the  executrix  having  the 
same  means  of  discovering  the  falsity  of  the 
statement  at  the  time  it  was  made  as  she  ulti- 
mately employed  to  that  end;  there  being  no 
proof  of  any  afBrmative  action  on  the  part  of 
the  attorney  to  prevent  her  employing  such 
means  at  any  time. 

In  Bank. 

Appeal  from  Superior  Court,  IjOB  Angeles 
County;    Russ  Avery,  Judge. 

Action  by  Iva  N.  Ricker  Wilmot,  as  execu- 
trix of  tbe  estate  of  Samuel  M.  Ricker,  de- 
ceased, against  Elmer  I.  Moody  and  C.  M. 
Simpson,  individually  and  as  partners.  Judg- 
ment for  defendants,  and  plaintiff  appealed. 
Judgment  affirmed  In  District  Court  of  Ap- 
peal, and  hearing  denied  in  Supreme  Court. 

J.  H.  Merrlam,  and  Merriam,  Rinehart  A 
Merriam,  aU  of  Pasadena,  for  appellant. 

Ticknor  &  Carter,  Halm  &  Hahn  and  Simp- 
son &  Simpson,  all  of  Pasadena,  and  Elmer  I. 
Moody,  of  Lios  Angeles,  for  respondents. 

RICHARDS,  J.  Tbe  plaintiff,  as  the  ex- 
ecutrix of  the  estate  of  Samu^  M.  Ricker, 
deceased,  brought  this  action  against  the  de- 
fendants as  the  memt>er8  of  a  cojiartnership 
engaged  in  the  practice  of  law,  and  who  had 
been  employed  by  her  as  such  to  advise  and 
assist  her  In  the  probate  of  the  will  of  the  de- 
ceased and  the  administration  of  his  estate, 
to  recover  the  sum  of  $2,000. 

The  complaint  contained  two  counts,  the 
first  of  which  was  based  upon  allegations  of 
neglig«ice,  in  that  the  defendants  allowed  the 
statute  of  limitations  to  run  against  a  promis- 
sory note  for  $1,000,  executed  by  one  Sylvest- 
er M.  Rice,  and  being  part  of  the  assets  of  the 
estate,  so  that  the  amount  of  the  note  was 
lost  The  burden  of  the  second  count  was 
that  the  defendants  had  persuaded  and  In- 
duced the  plaintiff,  as  such  executrix,  to  loan 
to  Elmer  I.  Moody,  one  of  their  number,  tbe 
sum  of  $1,000  upon  his  promissory  note,  rep- 
resenting that  the  note  would  be  secured  by 
a  mortgage  on  real  property  of  greater  value 
than  the  amount  of  the  loan;  that  after  tbe 
making  of  said  loan  and  the  acceptance  by 
the  plaintiff  of  said  note  of  $1,000  executed  by 
Moody,,  the  defendants  represented  to  her 
that  a  mortgage  securing  the  same  bad  in  fact 
been  executed  and  was  "in  the  bauK,"  to- 
gether with  a  certificate  of  title  relating 
thereto,  whereas  in  truth  no  such  mortgage 
had  been  or  ever  was  executed,  and  that  as 
the  result  of  this  transaction  the  estate  was 
damaged  in  tbe  amount  of  said  loan.   Follow- 
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ing  these  averments  of  the  second  count  and 
based  thereon  Is  an  allegation  that  by  reason 
of  the  fraudulent  representations,  facts,  and 
circumstances  therein  set  forth,  the  defend- 
ants fraudulently  disposed  of  the  money, 
goods, '  chattels,  and  effects  of  the  estate. 
Judgment  was  prayed  against  the  defendants 
for  the  sum  of  $2,000. 

The  answer  of  the  defendants  denied  the 
material  allegations  of  the  complaint,  and 
als6  pleaded  certain  special  defenses  to  be 
hereafter  referred  to,  and  in  support  thereof 
introduced  evidence  at  the  trial  that  as  to  the 
cause  of  action  contained  In  said  first  count 
the  plaintiff  and  her  brother  and-  sister,  being 
legatees  of  the  entire  estate  and  entitled  to 
have  distributed  to  them  the  whole  thereof, 
had  by  agreement  among  themselves,  and 
more  than  one  year  after  the  death  of  the 
decedent,  their  legacies  being  then  due  and 
payable,  divided  among  them  the  personal 
property  of  the  estate,  and  had  executed  and 
delivered  to  one  another  quitclaim  deeds  to 
the  real  property  thereof  without  waiting 
for  formal  distribution  by  order  of  the 
probate  court,  and  that  the  plaintiff  under 
such  division  bad  received  the  Bice  note 
as  part  of  her  share  of  said  estate.  That 
at  said  time  the  defendants,  who  had  there- 
tofore had  possession  of  the  securities  be- 
longing to  the  estate,  delivered  all  of  them 
to  the  plaintiff  and  her  colegatees,  and  which 
delivery  occurred  about  six  months  before 
the  Rice  note  became  barred  by  the  statute  of 
limitations.  That  the  defendants,  through 
Mmer  I.  Moody  (who,  of  the  members  of  the 
partnership,  attended  exclusively  to  the  af- 
fairs of  the  estate),  shortly  before  the  date 
when  said  note  became  outlawed,  advised  and 
warned  the  plaintiff  to  take  steps  before  said 
date  should  arrive  to  have  the  same  collected 
or  renewed,  but  which  advice  and  warning 
were  not  heeded. 

As  a  further  defense  to  this  cause  of  action 
it  was  alleged  that  the  plaintiff,  suing  as  exec- 
utrix of  the  estate,  was  not  the  real  party  in 
interest,  and  that  the  cause  of  action,  if  any, 
was  barred  by  sections  337  to  340,  Inclusive, 
of  the  Code  of  Civil  Procedure  limiting  the 
time  for  the  commencement  of  actions. 

As  to  the  second  count,  the  answer  of  the 
defendants  denied  that  they  persuaded  or  in- 
duced the  plaintiff  to  make  said  loan  to 
Moody,  or  that  they  made  any  representa- 
tions that  the  loan,  If  made,  would  be  secured 
by  mortgage,  or  after  it  was  made,  that  a 
mortgage  securing  It  had  been  executed  and 
deposited  In  a  bank,  and  alleged  that  the  loan 
was  made  to  Moody  Individually  upon  the 
understanding  that  It  was  not  to  be  secured 
by  a  mortgage  or  otherwise. 

As  to  this  note  also  the  defendants  intro- 
duced evidence  at  the  trial  that  it  formed 
part  of  the  assets  of  the  estate  divided 
among  the  legatees  In  the  same  manner  al- 
ready detailed,  and  was  the  property  of  the 


legatee  to  whom' la  suCb  division  it  bad  been 
assigned. 

As  to  this  count  of  the  cmnplaint  also  the 
answer  6t  the  defendants  set  forth  that  the 
plaintiff,  as  executrix  of  said  estate,  was  not 
the  real  party  in  Interest,  and  that  the  cause 
of  action,  If  any,  was  barred  by  the  same 
sections  of  the  Code  of  Civil  Procedure  as 
pleaded  to  the  first  cause  of  action. 

The  court  made  findings  in  favor  of  the  de- 
fendants on  both  connts  of  the  complaint, 
setting  forth  In  great  detail  the  facts  that  It 
determined  had  been  established  by  the  evi- 
dence, and  also  found  in  favor  of  the  defend- 
ants upon  their  pleas  of  the  statute  of  limita- 
tions, and  that  the  plaintiff  was  not  the  real 
party  In  interest  Judgment  in  favor  of  the 
defendants  fcdlowed  accordingly. 

The  main  attack  up<Hi  the  judgment  Is  that 
the  findings  are  not  supported  by  the  evi- 
dence, and  It  Is  also  urged  that  certain  find- 
ings are  inconsistent  with  each  oUier,  and 
that  the  decision  Is  against  law.  It  may  be 
stated  at  <»ce  that  while  the  evidence  In  the 
case  upon  the  facts  which  determined  the 
question  of  the  right  of  the  plaintiff  to  relief 
against  the  defendants  was  squarely  conflict- 
ing, there  is  ample  evidaice  which,  if  ac- 
c^ted  as  true  by  the  court,  supports  its  judg- 
ment both  on  the  merits  and  oa  the  bar  of 
the  statute.  It  shows  generally  that  the  de- 
fendants were  .employed  by  the  plaintiff  to 
render  services  as  attorneys  at  law  in  the 
probate  of  the  will  and  administration  of  the 
estate  of  her  testator,  the  defendant  Moody, 
however,  attending  to  this  work  exclusive  of 
his  codefendants.  The  papers  concerning  the 
estate  were  delivered  to  him.  Including  the 
notes  and  mortgages,  and  during  the  time  be 
held  them  and  imtll  the  division  of  the  estate 
among  the  legatees  he  attended  to  renewals 
of  notes  or  their  collection  and  such  matters, 
and  prepared  the  necessary  documents  In 
co^ectlon  therewith.  At  the  time  of  such 
division,  however,  the  securities  of  the  estate, 
including  the  Rice  note  and  mortgage,  were 
delivered -to  the  plaintiff  or  to  her  colegatees, 
and  they  thereafter  exercised  control  over 
their  respective  portions  thereof. 

[1]  In  such  a  situation  it  cannot,  of  course, 
be  contended  that  the  defendants,  as  attor- 
neys for  the  executrix,  had  any  further  con- 
cern with  them,  and  if  by  oversight  or  neg- 
lect the  plaintiff — ^to  whose  ahare  in  the  divi- 
sion the  Rice  note  and  mortgage  fell — al- 
lowed the  statute  of  limitations  to  bar  an  ac- 
tion upon  them,  such  fact,  unfortunate  though 
It  be,  cannot  give  rise  to  a  claim  for  damages 
against  the  defendants,  or  either  of  them. 
And  If  this  be  true,  the  question  of  the  bar 
of  the  statute  becomes  Immaterial,  but  the 
court  found  this  also  in  the  defendants'  favor. 

[t]  The  same  conflict  in  the  evidence  pre- 
vents a  review  by  thl?  court  of  the  finding  In 
favor  of  the  defendants  on  the  second  count. 
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It  was  testlfled  to  sqtiarely  by  Moody  that  the 
loan  -was  made  to  him  upon  his  personal  note 
upon  the  understanding  that  no  security  was 
to  be  given.  This  testimony  found  some  sup- 
port in  the  physical  circumstances  of  the 
transaction,  and  such  conflict  as  there  was  in 
the  evidence  having  been  resolved  in  favor 
of  the  defendants,  this  court  wiU  not  disturb 
the  finding  of  the  trial  court. 

[3]  Moreover,  this  count  of  the  complaint 
was  founded  upon  alleged  negligence  and 
fraud  on  the  part  of  the  defendants.  The 
negligence,  if  any,  occurred  in  1911,  and  the 
action  was  commenced  in  1917.  The  fraud 
is  charged  to  consist  in  the  representation 
that  the  defendant  Moody  would  execute  a 
mortgage  to  secure  his  note.  Assuming,  con- 
trary to  the  court's  finding,  that  such  repre- 
sentation was  made,  it  was  made  some  six 
years  before  the  commencement  of  the  action. 
It  is  sought  to  avoid  the  three-year  limita- 
tion against  the  action,  however,  by  charg- 
ing a  further  false  representation  on  the  part 
of  the  defendants,  namely,  that  such  mort- 
gage had  in  fact  been  executed  as  promised, 
and  was  "in  the  banli,"  by  wliicb  i^aintia  was 
lulled  into  a  sense  of  security.  In  view  of 
the  finding  of  the  court  that  none  of  these 
representations  were  made.  It  seems  useless  to 
discuss  the  sufficiency  of  an  averment  and 
proof  of  such  a  representation  as  last  made 
to  postpone  the  setting  in  motion  of  the  stat- 
ute of  limitations  against  the  fraud  by  which 
the  loan  is  charged  to  have  been  obtained. 
Assumii^  such  representation  to  have  been 
made,  the  plaintiff  had  the  same  means  of 
discovering  its  falsity  at  the  time  it  was 
made  as  she  ultimately  employed  to  that  end, 
and  there  is  n«  proof  of  any  affirmative  ac- 
tion on  the  part  of  the  defendants  to  prevent 
her  employing  such  means  at  any  time.  It 
would  seem  that  the  making  of  such  a  rep- 
resentation, though  false,  would  not  postpone 
the  operation  of  the  statute.  Simpson  v. 
Dalziel,  135  Cal.  599,  67  Pac.  1080. 

We  find  no  ground  for  the  reversal  of  the 
Judgment  in  other  points  urged  by  the  ap- 
pellant 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  Q08BBY, 
Judge  pro  tem. 

Opinion  of  Supreme  Court  in  Bank 
Denying  Hearing. 

PBK  CURIAM.  In  denying  the  application 
for  a  hearing  in  this  court  after  decision  by 
the  District  Court  of  Appeal  of  the  First  Ap- 
pellate District,  Division  1,  we  desire  to  say 
that  we  regard  the  last  two  sentences  of  the 
opinion  of  the  District  Court  of  Appeal  as  not 
in  any  way  essential  to  a  disposition  of  the 
appeal,  and  that  our  denial  of  the  application 
is  not  to  be  talcen  as  an  expression  or  intima- 


tion of  opinion  as  to  the  correctness  thereof. 

The  application  f6r  a  hearing'  in  this  court 
is  denied. 

All  concur,  except  WILBUR,  j;. 


MORTGAGE    SECURITIES   CO.   OF   CALI- 
FORNIA V.  PFAFFMAN.    (Civ.  2833.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  May  6,  1920.  Hearing 
Denied  by  Supreme  Court  July  1,  1920.) 

1.  Appeal  and  error  «=> 1 208(8)— Delivery  of 
pesseMlon  of  personalty  held  not  t»  daprlva 
defemtant  of  right  to  Judgment  for  rastltu- 
tlon  upon  retrial  after  reversal. 

In  an  action  for  possession  of  automobile, 
the  mere  delivery  of  automobile  to  plaintiff,  for 
whom  judgment  had  been  rendered  pending  ap- 
peal did  not  deprive  defendant,  where  no  stay 
bond  had  been  executed,  of  right  to  judgment 
for  restitution  of  the  property  on  retrial  fol- 
lowing reversal,  even  though  no  order  of  exe- 
cution was  issued. 

2.  Appeal  and  error  ®=>460( I)— Defendant  ap- 
pealing held  required  to  deliver  possession  of 
personalty  on  demand,  where  no  stay  bond 
executed. 

On  defendant's  appeal  from  Judgment  for 
plaintiff  in  an  action  for  possession  of  auto- 
mobile, where  no  stay  bond  has  been  executed, 
defendant  is  required  to  deliver  automoliile  to 
plaintiff  on  plaintiff's  demand. 

3.  Appeal  and  error  «=»IOI  I  (I)— Conflict  la 
evidence  for  trial  court. 

A  conflict  in  the  evidence  was  for  the  trial 
court  to  settle. 

4.  Appeal  and  error  <S=>I07I(6)  —  Failure  to 
make  finding  held  Immaterial. 

In  an  action  for  possession  of  automobile 
by  mortgagee  against  repairman  daiming  lien 
under  Civ.  Code,  §  3051,  court's  failure  to  make 
finding  as  to  nonpayment  of  mortgage  debt  was 
immaterial,  since  the  repairman's  lien  was  su- 
perior to  that  of  the  mortgage  lien,  so  as  to 
entitle  repairman  to  judgment,  even  though 
mortgage  debt  had  not  been  paid. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Pred  H.  Taf t.  Judge. 

Action  by  the  Mortgage  Securities  Com- 
pany of  California  against  F.  W.  Pfaffman. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  177  Cal.  109,  169  Pac.  1033,  L.  R. 
A.  1918D,  118. 

Tobias  R.  Archer,  of  Los  Angeles,  for  ap- 
pellant 

Duke  Stone,  of  Los  Angeles,  for  respondent 

JAMBS,  J.  Appeal  from  a  Judgment  enter- 
ed in  favor  of  the  defendant  The  action  was 
brought  by  the  plaintiS  to  obtain  possession 
of  a  certain  automobile.    In  the  original  com- 
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plaint  filed  it  was  alleged  that  the  plaintiff 
acquired  a  lien  upon  the  automobile  by  rea- 
son of  a  certain  chattel  mortgage  executed  by 
the  Chatts.  ^The  terms  of  that  mortgage  pro- 
vided that  In  the  event  the  mortgagors  failed 
.to  i>ay  the  amount  of  the  mortgage  debt,  plain- 
tiff might  take  possession  of  the  automobile 
and  proceed  to  sell  the  same  In  the  manner 
provided  by  law;  further,  that  at  the  time 
suit  was  brought  the  said  de'bt  had  matured 
and  remained  unpaid.  Defendant  answered, 
and  asserted,  in  brief,  that  the  automobile 
had  been  delivered  into  his  possession  by  the 
Chatts,  and  that,  at  the  request  of  the  latter, 
repairs  had  been  made  upon  the  machine  ag- 
gregating in  value  the  sum  of  $349.40,  of 
which  sum  nothing  had  been  paid  but  $10, 
and  that  the  defendant  claimed  right  to  the 
possession  and  the  lien  given  him  by  section 
3051  of  the  Civil  Code.  The  cause  was  tried, 
and  the  court  determined  that  the  lien  of  the 
chattel  mortgage  was  superior  to  the  lien  of 
the  repairman,  and  gave  Judgment  to  the 
plaintiff  for  recovery  of  the  automobile  An 
appeal  was  taken  to  this  court,  where  the 
judgment  was  affirmed.  A  rehearing  was 
granted  by  the  Supreme  Court  and  a  reversal 
of  the  Judgment  entered  by  the  trial  court 
was  ordered;  it  being  last  determined  that 
the  lien  of  a  repairman  is  superior  to  that  of 
a  mortgagee.  Mortgage  Securities  Co.  t. 
PfafEmann,  177  Cal.  109,  169  Pac.  1033,  I*  R. 
A  1018D,  118.  Before  the  second  trial  was 
had,  which  resulted  in  the  Judgment  here  ap- 
pealed from,  plaintiff  filed  a  supplemental 
complaint,  alleging,  in  effect,  that  subsequent 
to  the  first  trial  the  controversy  bad  been 
settled  by  the  voluntary  delivery  of  the  auto- 
mobile by  the  defendant  to  the  plaintiff ;  fur- 
ther, that  after  obtaining  such  possession  the 
plaintiff  had  proceeded  to  sell  the  machine 
after  the  giving  of  the  usual  notices.  An  an- 
swer was  filed  to  this  supplemental  complaint, 
which  raised  an  Issue  as  to  the  settlement 
having  been  made  of  the  controversy.  The 
second  trial  was  proceeded  with,  evidence 
heard,  findings  made,  and  Judgment  entered. 
As  to  the  matter  concerning  the  delivery  of 
the  automobile  by  the  defendant  to  the  plain- 
tiff, the  court  determined  the  facts  as  fol- 
lows: 

"That  at  the  institution  of  this  suit  the  de- 
fendant refused  to  deliver  to  the  plaintiff  the 
said  automobile,  claiming  his  riglit  to  retabi 
the  same  under  section  8051  of  the  Civil  Code 
of  the  state  of  California,  and  that  the  above 
cause  first  dime  on  for  trial  in  the  month  of 
February,  1917,  resulting  in  a  judgment  for 
plaintiff,  from  which  an  appeal  was  taken  by 
the  defendant  to  the  Supreme  Court  of  the  state 
of  California,  which  afterwards  reversed  said 
decision,  and  that  pending  said  appeal,  to  wit, 
on  or  about  June  29,  1917,  the  defendant  deliv- 
ered to  the  plaintiff  the  said  automobile  after 
demand  had  been  made  therefor  by  the  plain- 
tiff under  its  judgment  rendered  in  said  cause 
tried  in  February,  1917,  and  in  pursuance  of  | 


said  demand,  the  defendant  delivered  said  au- 
tomobile to  the  plaintiff,  and  that  no  bond  was 
made  pending  the  appeal  of  said  action,  but  tibat 
no  consideration  or  nothing  of  value  whatever 
was  paid  or  agreed  to  be  paid  to  the  defendant 
for  the  delivery  of  said  automobile  to  the  plain- 
tiff, and  the  said  delivery  was  made  in  pursu- 
ance of  the  demand  by  the  plaintiff  by  its  duly 
authorized  officer,  and  that  the  value  of  said  au- 
tomobile is  the  sum  of  $695.  That  defendant, 
from  the  institution  of  said  action  up  until  said 
June  29,  1917,  continDed  in  possession  of  said 
automobile,  and  it  is  not  true  that  the  defendant 
at  any  time,  as  alleged  in  the  complaint,  wrong- 
fully or  unlawfully  detained  said  automobile, 
and  it  is  not  true  that  the  plaintiff  was  entitied 
to  the  possession  thereof." 

The  conclusions  of  law  embrace  tiie  state- 
ment that — 

"Defendant  did  not  waive  his  rights  herein  by 
the  delivery  of  said  automobile  to  the  plaintiff 
or  its  agent." 

[1-3]  The  chief  conteatiffia  made  by  appel- 
lant Is  that  the  findings  of  the  ooart  against 
the  allegations  of  the  supplemental  complaint 
are  not  sustained  by  the  evidence;  that  is, 
that  the  evidence  showed  a  voluntary  delivery 
of  the  automobile  by  the  defendant  to  the 
plaintiff,  with  intent  to  satisfy  the  Judgment 
first  rendered  by  the  court  and  to  make  a  set- 
tlement of  the  controversy.  That  the  mere 
delivery  of  the  automobile  to  tlie  plaintiff 
pending  the  appeal  did  not  deprive  the  de- 
fendant of  the  right  to  have  a  Judgment  for 
restitution  of  the  property  upon  retrial  seems 
very  clear.  No  stay  bond  was  given,  and  the 
plaintiff  without  doubt  had  the  right,  pending 
an  appeal  under  such  circumstances,  to  re- 
quire the  property  to  Ije  delivered  to  it  in 
compliance  with  the  terms  of  the  judgment 
The  fact  that  no  order  or  execution  was  is- 
sued upon  the  Judgment  does  not  change  the 
situation,  for  the  law  Imposed  the  duty  upon 
the  ^defendant,  where  execution  was  not 
stayed,  to  deliver  the  machine  to  plaintiff 
upon  its  demand.  In  the  case  of  Warner 
Bros.  Co.  v.  Freud,  181  Cal.  639,  63  Pac.  1017, 
82  Am.  St.  Rep.  400,  that  question  is  consider^ 
ed  and  the  c^urt  quotes  with  approval  from 
Freeman  on  Judgments,  §  480a,  as  follows: 

"One  against  whom  a  judgment  is  entered,  if 
he  fails 'to  satisfy  it,  must  expect  to  see  his 
property  seized  and  sold  at  a  sacrifice,  and  it 
is  difficult  to  conceive  how  his  payment  of  the 
judgment  can  give  rise  to  any  estoppel  against 
his  seeking  to  avoid  it  for  error.  The  better 
view,  we  tliink,  is,  that  though  the  execution 
has  not  issued,  the  payment  of  a  judgment  must 
be  regarded  as  compulsory,  and  therefore  as 
not  releasing  errors,  nor  depriving  the  payor 
of  the  riglit  to  appeal." 

The  assertion  of  appellant  that  the  evidence 
showed  that  the  automobile  was  delivered  by 
the  defendant  to  it  with  the  full  Intent  to  sat- 
isfy the  Judgment  and  settle  the  controversy, 
is  borne  out  only  by  the  evidence  offered  oh 
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behalf  of  fhe  lilaintlff.  There  was  other  evi- 
dence to  the  contrary  submitted  by  the  der 
toadant  and  a  conflict  resulted,  which,  of 
conrse,  was  for  the  trial  court  to  settle.  The 
testlm(»iy  of  defendant's  witnesses  on  this 
point.  If  credited  by  the  trial  Judge,  as  we 
must  assume  It  was,  is  amply  sufficient  to 
sustain  the  findings  adverted  to. 

[4]  A  second  point  made  by  the  ai^llant 
Is  that  the  court  failed  to  find  upon  a  material 
issue  tendered  by  the  pleadings,  to  wit,  as  to 
the  nonpayment  of  the  mortgage  debt.  It  Is 
true  that  the  findings  did  not  cover  that  matr 
ter,  hut  in  view  of  the  fact  that  the  trial  court 
properly  determined,  under  the  decision  of 
the  Supreme  Court  in  the  case,  the  Uen  of  a 
materialman  to  be  superior  to  that  of  a  mort^ 
gagee,  such  finding,  if  made,  would  not  have 
indicated  any  different  Judgment  than  that 
entered.  The  omission,  therefore,  must  be 
considered  here  as  an  immaterial  one.  There 
is  evidence  shown  in  the  record  establishing 
the  value  of  the  automobile  and  the  amount 
of  the  lien  charges  held  by  the  def^idant 
against  it. 

We  find  no  error  Justifying  the  claim  for 
reversal. 

The  Judgment  is  afllrmed. 

We  concur:    CONEBY,  P.  J.;  SHAW,  J. 


PEOPLE  V.  WON  LEE  WING.    (Cr.  501.) 

(District  Court  of  Appeal,  Tbird  District,  Cal- 
ifornia.   May  3,  1920.) 

Criminal  law  «=3ll82— Convlotien  afflrmed  on 
eondwslve  evidence  and  fair  trial. 
Where  the  evidence  is  overwhelming  and 
eonclnsire  as  to  the  guilt  of  an  appellant,  and 
it  appears  that  bis  rights  were  all  safeguarded 
by  the  lower  court  and  that  be  had  a  fair  trial, 
a  Judgment  of  conviction  will  be  afiSrmed. 

Appeal  from  Superior  Court,  Sacramento 
County;   Malcolm  C.  Glenn,  Judge. 

-  Won  Lee  Wing  was  convicted  of  assault 
with  a  deadly  weapon,  and  he  appeals.  Af- 
firmed. 

George  B.  Foote,  of  Sacramento,  and  J.  W. 
Mento,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  Defendant  was  charged 
with  the  crime  of  assault  with  a  deadly  weap- 
on with  intent  to  commit  murder,  and  he  was 
convicted  of  assault  with  a  deadly  weapon. 
Mo  argument  has  been  made  in  this  court  in 
his  behalf,  his  counsel  concluding,  no  doubt, 
in  view  of  the  record,  that  any  discussion 
would  be  useless.     The  evidence  is   over- 


whelming and  conclusive  as  to  his  guilt  In- 
deed, he  was  greatly  favored  by  the  Jury  in 
rendering  a  verdict  for  the  lesser  offense. 
His  rights  were  all  safeguarded  by  the  lower 
court  and  he  had  a  fair  trial. 

No  reason  exists  why  the  verdict  should  be 
disturbed,  and  the  Judgment  is  therefore  af- 
firmed. 


HUGHES  et  at.  v.  SCOTT  et  al.    (Civ.  3319.) 

(District    Court    of    Appeal,    First    Dibtilct, 
Division. 1,  California.    April  80,  1920.) 

1.  Deeds  «s> 1 33 (I)— Present  Interest  In  prop- 
erty conveyed. 

Under  a  deed  making  a  gift  of  a  life  es- 
tate in  property  to  L.,  and  providing  "In  the 
event  of  the  death  of  said  grantee  herein  said 
real  property  to  revert  to  A.,  my  daughter,  and 
to  her  heirs  and  assigns,  and  in  the  event  of 
the  death  of  said  A.  before  the  death  of  said 
grantee  herein  then  said  property  to  revert  to 
the  heirs  of  said  grantee,"  and  "to  have  and  to 
hold,"  etc.,  "unto  the  said  party  of  the  second 
part  during  liis  lifetime  and  as  hereinbefore 
set  forth,"  there  was  a  present  disposition  of 
the  reversion  in  such  property  to  A. 

2.  Deeds  €=990— All  parts  must  be  considered 
together. 

All  parts  of  a  deed  must  l>e  considered  to- 
gether and  be  so  construed  as  to  give  effect 
and  meaning  to  every  part  thereof  if  possible, 
under  Civ.  Code,  {  1641. 

3.  Deeds  «s»93— Intention  of  parties  to  be  as- 
certained. 

The  primary  object  of  all  interpretation  of 
conveyances  is  to  ascertain  and  carry  out  the 
intention  of  the  parties  thereto,  under  Civ- 
Code,  g  1636. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  W.  A.  Beasly,  Judge. 

Action  by  Anita  I.  Hughes  and  others 
against  Alice  Scott  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Robert  R.  Syer  and  Owen  D.  Richardson, 
both  of  San  Jose,  for  appellants. 
C.  L.  Witten,  of  San  Jose,  for  respondents. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  defendants  in  an  ac- 
tion to  quiet  title.  The  facts  of  the  case  are 
undisputed,  and  are  briefly  these:  Michael 
Hughes  was  in  bis  lifetime  the  owner  of  the 
premises  in  question.  He  had  a  son,  Wil- 
liam I.  Hughes,  who  was  the  father  of  the 
plaintiffs  herein,  and  a  daughter,  Alice  Scott, 
who  is  one  of  the  defendants,  and  he  left 
surviving  him  his  widow,  Annie  Hughes,  an- 
other of  said  defendants.  On  February  6, 
1917,  Michael  Hughes  made  a  gift  deed  of  tho 
premises  in  question  to  his  grandson  by  an- 
other child,  Leo  C.  Matthews,  granting  to  the 
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latter  a  life  estate  In  said  property.  Fol- 
lowing the  words  of  said  grant  the  deed  con- 
tained this  clause: 

"In  the  event  of  the  death  of  said  grantee 
herein  said  real  property  to  revert  to  Alice 
Scott,  my  daughter,  and  to  her  heirs  and  as- 
sies, and  in  the  event  of  the  death  of  said 
^ce  Scott  before  the  death  of  said  grantee 
herein  then  said  property  to  revert  to  the 
heirs  of  s^d  grantee." 

The  habendum  clause  read  as  follows: 

"To  have  and  to  hold  all  and  singular  the 
said  premises,  together  with  the  appurte- 
nances and  privileges  thereunto  incident  unto 
the  said  party  of  the  second  part  during  his 
lifetime  and  as  hereinbefore  set  forth." 

After  the  death  of  Michael  Hughes  this  ac- 
tion was  commenced  by  the  plaintiffs  as  his 
dilldren  and  heirs  to  establish  and  quiet 
their  title  to  their  alleged  interest  in  said 
property.  To  the  amended  complaint  filed 
herein  the  defendants  Interposed  a  demurrer 
which  the  trial  court  sustained,  and  upon 
failure  or  refusal  of  the  plaintiffs  to  amend 
Judgment  was  entered  in  the  defendants'  fa- 
vor, from  which  Judgment  this  appeal  Is 
taken. 

[1-3]  The  sole  contention  of  the  appellants 
Is  that  by  the  clause  above  quoted  from  said 
deed  no  present  Interest  in  said  property  was 
conveyed  either  to  Alice  Scott  or  to  the  heirs 
of  Leo  C.  Matthews,  the  grantee  named  in 
said  deed.  The  only  authority  cited  by  the 
appellants  In  support  of  this  contention  Is 
the  case  of  McGarrigle  v.  Boman  Catholic  Or- 
phan Asylum,  etc.,  145  Cal.  694,  79  Pac  447, 
1  I/.  R.  A.  (N.  S.)  315,  104  Am.  St.  Rep.  84. 
We  think,  however,  that  a  clear  distinction 
ctea  be  drawn  between  said  case  and  the  case 
at  bar.  In  that  case,  after  the  grant  of  a 
life  estate  in  the  premises  therein  involved, 
the  conveyance  proceeded  with  these  words: 

"It  is  the  purpose  of  the  party  of  the  first 
part  by  this  deed  that,  after  the  death  of  the 
party  of  the  second  part,  the  said  described 
lands  shall  become  and  be  the  property  of  the 
Roman  Catholic  Girls'  Orphan  Asylum  of  San 
Francisco." 

The  Supreme  Court  held  that  this  clause 
contained  no  operative  words  of  grant  and 
amotmted  to  nothing  more  than  an  expres- 
sion of  the  grantor's  purpose  In  relation  to 
the  future  disposition  of  the  property,  and 
beJice  was  inoperative  to  pass  a  reversionary 
interest  therein.  The  cases  which  are  cited 
in  the  opinion  In  that  case  as  sustaining  this 
view  are  found  upon  examination  to  be  all 
cases  wherein  it  was  clearly  the  Intent  of  the 
grantor  that  the  conveyance  of  such  Interest 
should  not  take  effect  until  after  the  grant- 


or's death,  and  h«ice  was  void  as  testamen- 
tary in  character.  In  the  case  at  bar,  how- 
ever, the  clause  of  the  deed  in  question  does 
contain  words  and  phrases  which  are  in  the 
nature  of  operative  words  of  grant,  such  as 
these:  That  in  the  event  of  the  death  of  tlie 
grantee  in  said  deed  the  said  real  property 
should  "revert  to  Alice  Scott,  my  daughter, 
and  to  her  heirs  and  assigns,"  and  also  fbe 
clause  providing  that  in  the  event  of  the 
death  of  said  Alice  Scott  before  the  deadi  of 
said  grantee  said  real  property  should  "re- 
vert to  the  heirs  of  said  grantee."  In  the  ha- 
bendum clause  of  said  deed  there  is  also  an 
expression  indicating  the  intent  of  the  gran- 
tor to  make  a  present  disposition  of  the  re- 
version in  said  property.  It  is  a  well-estab- 
lished rale  of  construction  that  all  parts  of  a 
deed  must  be  considered  together  and  so  con- 
strued as  to  give  effect  and  meaning  to  every 
part  thereof  if  possible.  Civ.  Code,  S  1641. 
It  is  also  well  settled  that  the  primary  ob- 
ject of  all  interpretation  of  conveyancea  is  to 
ascertain  and  carry  out  the  intention  of  the 
parties  thereto.  Civ.  Code,  {  16S6;  Burnett 
V.  Plercy,  149  Cal.  178,  86  Pac.  603;  Jacobs 
V.  AH  Persons,  12  Cal.  Ak).  163,  106  Pac. 
896. 

The  case  last  cited  strongly  resembles  the 
case  at  bar  in  respect  to  the  language  of  the 
ctmveyance  Involved,  since  after  the  grant  of 
a  life  estate  in  the  property  the  deed  there 
in  question  proceeded  to  state  "and  upon  and 
at  the  time  of  her  death  the  title  to  all  of 
said  property  shall  pass  to  and  be  vested  In*' 
certain  spedfled  persons.  This  court  con- 
strued said  deed  as  conveying  a  life  estate  to 
the  immediate  grantee  named  therein  with 
remainder  over  to  the  other  persons  to  whom 
by  the  terms  of  said  deed  the  said  property 
was  to  pass  upon  the  termination  of  the  life 
estate.  In  so  deciding,  this  court  dted  with 
approval  the  cases  of  Harnett  v.  Harnett,  104 
Cal.  298,  37  Pac.  1049,  Burnett  v.  Plercy,  su- 
pra, Henderson  v.  Mack,  82  Ky.  379,  Car- 
son V.  McCaslIn,  60  Ind.  335,  and  Caldwell  v. 
Hammons,  40  Ga.  342,  In  each  of  which  the 
terms  of  the  grant  and  reversion  were  simi- 
lar to  those  in  the  conveyance  in  question 
here.  These  cases  Indicate  what  we  fiilnk  is 
the  better  rule  to  be  applied  to  the  construc- 
tion of  the  clauses  in  the  deed  here  under 
review,  and  in  accordance  therewith  we  are 
of  the  opinion  that  the  trial  court  was  not  in 
error  in  sustaining  the  defendants'  demurrer 
to  the  plaintiffs'  amended  complaint. 

This  being  so,  the  Judgment  should  be  af- 
firmed ;  and  it  Is  so  ordered. 

We  concur:  WASTE,  P,  J.;  KNIGHT, 
Judge  pro  tem,    . 
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WILLITS  V.  HELMER  et  *l    (CIV.  3306.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Ma;  1,  1920.) 

1.  EvMenee  «=>589— Court  properly  disregard, 
ad  dafendants'  testimony  where  surrounded 
witfi  elements  of  uncertainty  and  susplofon. 

In  an  action  to  declare  a  trust  in  land, 
court  held  justified  in  disregarding  testimony  of 
defendants  that  tliey  had  property  of  their  own, 
where  such  testimony  was  surrounded  with 
elements  of  uncertainty,  improbability,  and  sus- 
picion. 

2.  Appeal  and  ernir  «=»I078(4)— 'Appiellate 
court  will  not  search  record  for  grounds  of 
alleged  errors. 

Claims  of  error  in  refusing  to  grant  motions 
to  dismiss,  as  to  a  certain  defendant  and  to 
grant  such  defendant's  motion  for  a  nonsuit  will 
not.be  considered,  where  neither  argument  nor 
authority  nor  any  refereiy:e  to  the  evidence 
whatever  is  urged  in  support,  as  the  court  can- 
not be  expected  to  search  the  record  for  grounds 
of  such  alleged  errors. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  M.  U  WUUts,  by  guardian  ad 
litem,  against  Emma  L.  Helmer,  also  known 
as  EL  Ii.  Helmer,  Bertba  Heliiier,  and  others. 
M.  li.  WllUts  dying  after  the  institution  of 
the  action,  suit  was  continued  in  the  name  of 
the  administrator  of  bis  estate,  H.  G.  Wllllts. 
From  an  adverse  Jndgment,  the  last-named 
defendant  appeals    Affirmed. 

Griffith  Jones  and  John  J.  Craig,  both  of 
Iioe  Angeles,  for  appellant. 

Kemp,  Mitchell  &  Sllberberg,  of  Los  An- 
geles, for  respondent 


mOHABDS,  J.  This  action  was  instituted 
during  the  lifetime  of  one  M.  L.  Wllllts,  now 
deceased,  through  his  guardian  ad  litem  to 
have  it  determined  that  the  defendants  held 
certain  real  property  which.  It  was  alleged, 
had  been  purchased  with  funds  belonging  to 
the  plaintiff,  to  have  a  trust  thereon  declared 
in  his  favor,  and  to  also  obtain  an  accounting 
for  certain  other  moneys  and  inroperty  alleg- 
ed to  have  been  received  by  certain  of  the 
defendants  from  said  plaintiff  under  the  cir- 
cnmstances  set  forth  at  length  in  the  com- 
plaint Shortly  after  the  institution  of  the 
«cti(m  H.  L.  Wllllts  died,  and  the  suit  was 
continued  In  the  name  of  the  administrator 
of  his  estate.  Upon  the  trial  of  the  cause  the 
coort  made  its  findings  and  conclusions  of 
law  in  the  plaintlfTs  favor,  and  Judgment 
was  accordingly  rendered,  establishing  such 
trust  and  directing  such  accounting.  Tlie 
defendant  Bertha  Helmer  appeals. 

[1]  The  facts  of  the  case,  briefly  stated, 
are  these:  The  defendant  Emma  L.  Helmer, 
daughter  ot  the  appellant  herein,  became 
acquainted  with  said  M.  L.  WiUita  during 
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the  year  1911  at  Clinton,  Iowa,  and  in  the 
month  of  November  of  that  year  the  said 
M.  I/.  Willits  came  with  the  Helmer  family 
to  San  Diego,  Cal.,  and  thereafter  was  an 
Inmate  of  the  family  up  to  a  short  while  be- 
fore his  death.  Willita  at  the  time  of  his 
arrival  in  California  was  well  along  In  years 
and  had  considerable  means  In  the  form  of 
money  and  also  in  the  form  of  a  valuable 
piece  of  property  In  Illinois,  a  portion  of 
which  latter  property  he  sold  In  the  year  1912 
for  the  sum  of  $14,000,  and  the  remainder 
of  which  he  conveyed  to  the  defendant  Emma 
L.  Helmer  by  a  deed  executed  in  April,  1914, 
but  which  was  not  recorded  until  after  his 
death.  It  is  alleged  in  the  complaint  and 
found  by  the  court,  that  between  the  date  of 
the  arrival  of  said  M.  L.  Wllllts  in  Cali- 
fornia and  the  latter  part  of  the  year  1914, 
the  said  Emma  L.  Hdmer  Obtained  from  him 
sums  of  money  at  various  times  aggregating 
in  all  about  $20,000,  and  that  she  also  ob- 
tained from  him  the  deed  to  the  farm  in  Illi- 
nois, through  undue  influence  and  while  he 
was  of  unsound  mind.  It  Is  also  alleged  In 
the  complaint,  and  found  by  the  trial  court, 
that  a  large  part  of  the  money  thus  obtained 
from  him  was  Invested  by  said  Emma  L. 
Helmer  in  those  certain  pieces  of  real  estate 
which  are  sought  to  be  impressed  with  a 
trust.  The  findings  of  the  trial  court  are 
quite  full  and  detailed  with  respect  to  the 
history  of  the  relation  between  M.  L.  Willits 
and  the  Helmer  family  from  the  year  1911  to 
1914.  The  appellant  does  not  In  the  main  at- 
tack these  findings  in  such  a  way  as  to  re- 
quire us  to  go  into  a  detailed  consideration 
of  the  question  as  to  whether  they  are  sus- 
tained by  the  evidence  in  the  case.  The  chief 
contention  of  the  appellant  seems  to  be  that 
the  evidence  Is  Insufficient  to  Justify  that  por- 
tion of  finding  4,  wherein  the  trial  court, 
dealing  with  the  question  as  to  whether  the 
real  properties  purchased  by  the  defendant 
Emma  L.  Helmer  were  bought  with  money 
received  from  said  Willits,  or  were  purchased, 
as  the  defendants  claimed,  with  money  be- 
longing to  Emma  h.  Helmer  and  Bertha  Hel- 
mer before  they  came  to  California,  stated  in 
said  finding  "that  the  said  Emma  L.  Helmer 
and  the  said  Bertha  Helmer  had  no  prop- 
erty of  any  substantial  value."  It  is  true 
that  both  of  these  defendants  testified  that 
Emma  L.  Helmer  had  approximately  the  sum 
of  $1,200  in  her  possession  when  she  came 
to  California,  and  that  her  mother,  Bertha 
Helmer,  had  at  the  same  time  the  sum  of 
about  $9,000  in  money,  and  that  these  moneys 
had  been  Invested  In  some  real  estate;  but 
an  examination  of  the  record  shows  that  this 
testimony  on  the  part  of  said  defendants  was 
so  surrounded  with  the  elements  of  uncer- 
tainty, improbability,  and  suspicion  as  to 
have  entirely  Justified  the  trial  court  in  dis- 
regarding it 
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Upon  ttie  question  of  tUe  luidue  influence 
exercised  by  the  Helmers  over  said  Willita 
It  is  not  necessary  to  set  forth  in  detail  the 
history  of  that  brandi  of  the  case,  since  the 
Supreme  Court  of  this  state  in  the  Matter  of 
the  Estate  of  M.  L.  WilUts,  deceased,  175 
Cal.  173, 165  Pac.  637,  has  fully  reviewed  the 
Identical  evidence  which  was  introduced  In 
that  case  and  also  in  this  one,  In  dealing 
wltb  the  relations  between  the  parties  and 
the  extent  of  the  undue  Influence  which  was 
exercised  by  Emma  L.  Helmer  over  said 
WlUlts  In  procuring  a  will  to  be  executed  by 
him  In  her  favor;  and  in  concluding  such 
review  the  court  quite  aptly  says: 

"It  would  be  a  Berions  reflection  upon  the  in- 
telligence of  the  profession  if  space  should  be 
given  to  a  discussion  of  the  sufficiency  or  in- 
Bufflciency  of  this  evidence  to  support  the  ver- 
dict. It  speaks  so  positively  and  convincingly 
as  to  require  no  comment." 

[2]  As  to  the  other  points  made  by  the  ai>- 
pellant  herein  they  require  no  extended 
consideration.  The  appellant  urges  as  errors 
of  law  occurring  at  the  trial  and  excepted  to 
by  the  defendants  the  alleged  failure  of  the 
court  "to  grant  defendant  Bertha  Helmer's 
motion  to  dismiss  said  actl<x>  as  to  said  de- 
fendant," and  also  "the  court's  failure  to 
grant  defendants'  motion  for  a. nonsuit";  but 
neither  argument  nor  authority,  nor  any  ref- 
erence to  the  evidence  whatsoever,  is  urged  In 
support  of  either  of  these  contentions,  and 
this  court  cannot  be  exi>ected  to  search  the 
record  for  grounds  of  such  alleged  errors 
which  the  appellant  has  altogether  failed 
to  urge. 

Judgment  aiBrmed. 

We  concur:  WASTE,  P.  J.;  KNIGHT, 
Judge  pro  tem. 


WILLIAMSON  V.  HARDY.     (Civ.  3312.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    May  6,  1920.) 

1.  Trial  «=> 1 081/2— Asking  jurors  as  a  body 
whether  laterested  In  oompany  Indemnifying 
defendant  not  error. 

In  an  action  for  damages  for  personal  in- 
juries, that  plaintiff  aslced  the  jurors  as  a  body 
whether  or  not  they  were  "owners  of  stock  in 
the  Western  Indemnity  Company,  a  corpora- 
tion," could  not,  standing  alone,  be  held  to  fur- 
nish a  basis  for  reversal:  the  indemnity  com- 
pany, surety  for  the  defendant,  not  being  a 
party. 

2.  Trial  ®=>  1 27— Statement  of  plaintiff's  coun- 
sel concerning  surety  for  defendant  In  neg- 
ligence ease  not  error. 

In  a  negligence  case,  where  plaintiff's  coun- 
sel, during  the  trial,  when  a  question  arose 
with  regard  to  the  production  of  certain  X-ray 


photograplis  which  were  In  the  possession  of 
the  physician  of  a  surety  company  indemnifying 
defendant,  not  a  party  to  the  action,  referred 
to  socfa  fact,  there  was  no  error  justifying 
a  reversal  of  the  case,  where  the  court  instmct- 
ed  the  jury  to  disregard  the  remarks. 

3.  EvIdMce  «=s>47l(l3)— Testlmoiiy  as  to  ao- 
Mons  and  oondsot  <at  injured  person  hdmls- 
tible. 

In  an  action  for  personal  Injuries,  court 
did  not  err  in  permitting  witnesses  for  plaintiff 
to  testify  as  to  their  observation  of  her  actions 
and  conduct  after  the  date  of  her  injuries  and 
during  a  period  of  a  year  and  a  half;  the  wit- 
nesses merely  testifying  to  matters  of  personal 
observation  and  not  undertaking  to  testify  as 
to  any  conclusions  drawn  by  them  therefrom  as 
to  the  seriousness  of  her  injury. 

4.  NegllgMoe  «=»I36(IS)— Care  as  to  MMt 
market  oastomer  sHppiHg  on  floor  held  for 
Jury. 

In  an  action  fo*  injuries  from  slipping  npon 
the  floor  of  defendant's  meat  market,  whether 
defendant  was  negligent  in  permitting  a  piece 
of  oiled,  paper,  made  slippery  by  the  adhesion 
to  it  of  scraps  of  fresh  meat,  to  be  lying  on 
the  floor  where  cnstomers  were  requir^  to 
walk,  held  for  the  jury. 

5.  Trial  $s>295(l)— Instructions  to  ha  eon- 
sidsrad  as  a  whole. 

Where  the  instructions  are  full  and  fair 
npon  the  whole,  criticism  aimed  at  particular 
and  isolated  portions  is  without  merit. 

Appeal  from  Superior  Court,  San  Diego 
County;  Franklin  J.  Cole,  Judge. 

Action  by  Agnes  WilUamaon  against 
Charles  S.  Hardy.  Judgment  for  plaintUf, 
and  defendant  appeals.    Affirmed. 

Duke  Stone,  of  Los  Angles,  and  Eugene 
Daney,  of  San  Diego,  for  appellant. 

Crouch  &  Chambers,  of  San  Diego,  for  re- 
spondent, 

RICHARDS,  J.  This  iB  an  appeal  from  a 
jndgm^t  In  favor  of  the  plaintUf  for  dam- 
ages arising  out  of  injuries  sustained  by  her' 
through  having  slipped  and  fallen  upon  the 
floor  of  the  defendant's  meat  market  in  the 
city  of  San  Diego,  h»  said  fall  having  been 
occasioned,  according  to  plalntUTa  averments, 
by  the  slippery  and  unsafe  condition  of  aatd 
floor. 

[1, 2]  The  case  was  tried  before  a  Jury,  and 
the  first  contention  of  the  appellant  Is  that 
during  the  proceedings  for  obtaining  the  Jury, 
and  also  upon  several  occasions  during  the 
trial  of  the  cause^  counsel  for  plalntlll  were 
guilty  of  misconduct  in  seeking  to  bring  be- 
fore the  jury  the  fact  that  the  action  was  be- 
ing defended  by  a  surety  company  which, 
though  not  a  party  to  the  action,  was  the  In- 
surer of  the  defendant  against  claims  for 
damages.  As  to  the  alleged  misconduct  at 
counsel  for  the  plaintiff  during  the  process  of 
procuring  the  Jury,  it  is  conceded  by  counsel 
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for  the  appellant  tbat  it  la  not  error  to  In- 
quire of  the  Jurors  If  they  are  stockholders  or 
interested  in  a  certain  surety  company.  It 
would  seem,  therefore,  that  the  question 
which  was  put  to  the  Jurors  as  a  body  to  the 
point  whether  or  not  they  were  "the  owners 
of  stock  in  the  Western  Indemnity  Company, 
a  corporation,"  by  connis^  for  the  plaintiff, 
cannot,  standing  alone,  be  held  to  furnish  a 
basis  for  the  appellant's  claim.  But  the  ap- 
pellant Insists  tbat  upon  several  occasions 
during  the  trial  counsel  for  plaintiff  persisted 
in  making  statements  in  the  presence  of  the 
Jury  regarding  the  surety  coOipony  in  ques- 
tion which,  talcen  in  connection  with  the 
question  asked  upon  their  voir  dire  examina- 
tion, showed  a  persistent  intent  to  impress 
the  Jury  with  the  fact  that  the  action  was  be- 
ing defended  by  said  surety  company.  Upon 
an  examination  of  the  record  in  this  regard 
we  tail  to  find  a  sufficient  basis  for  this 
dalm.  It  is  true  that  at  one  time  during  the 
trial  some  question  arose  with  regard  to  the 
production  of  certain  X,-ray  photogralShs 
which  were  in  the  possession  of  the  physician 
of  the  surety  company,  and  this  led  counsel 
for  the  plaintiff  to  refer  to  that  fact;  bat  we 
find  In  tbat  connection  that  the  court  in- 
structed the  jury  to  disregard  the  remarks  of 
counsel  for  plaintiff  in  that  respect,  and  we 
can  find  no  reason  in  the  record  for  assuming 
that  the  Jury  disregarded  that  instruction. 
Nor  do  we  feel  that  plaintiff's  counsel  were  so 
far  guilty  of  willful  misconduct  In  connection 
with  that  episode  as  to  Justify  a  reversal  of 
the  case. 

[31  The  apiJeUant's  second  contention  Is 
tbat  the  trial  .court  committed  error  in  per- 
mitting several  witnesses  who  were  called  by 
the  plaintiff  to  testify  as  to  their  observation 
of  her  actions  and  conduct  after  the  date  of 
her  injuries  and  during  a  period  of  a  year 
and  a  half  or  so  thereafter.  An  inspection  of 
the  record  discloses  that  these  several  wit- 
nesses merely  testified  to  matters  of  personal 
observation,  and  did  not  undertake  to  testify 
as  to  any  concinslons  drawn  by  them  tbere- 
trom  as  to  the  seriousness  of  her  preceding 
injuries.  It  requires  no  citation  of  authority 
to  sustain  the  view  that~evldence  of  this  kind 
is  admissible,  and  tbat  objections  thereto  go 
not  to  the  admissibility  of  such  evidence  but 
as  to  Its  weight;  and  as  to  the  weight  of  such 
evidence  the  Jury  was  the  sole  Judge. 

[4]  The  appellant's  third  contention  is  that 
upon  all  of  the  evidence  in  the  case  the  court 
should  have  granted  the  defendant'^  request 
for  a  directed  verdict.  There  is  no  merit  in 
this  contention.  Taking  the  platnUffs  posi- 
tive testimony  that  she  slipped  and  feU  upon 
the  floor  of  the  defendant's  market  through 
having  stuped  upon  a  piece  of  oiled  paper 
made  slippery  by  the  adhesion  to  it  of  scraps 
of  fresh  meat,  it  was  a  question  for  the  Jury 
to  determine  whether  or  not  the  defendant 
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was  negligent  in  iiermltting  sudb  a  substance 
to  be  lying  upon  the  floor  of  his  market  where 
customers  were  wont  and  were  required  to 
walk  while  making  their  purchases  therein; 

[5]  Finally,  the  appellant  objects  to  the  al- 
leged error  of  the  court  in  the  giving  and 
refusal  of  certain  Instructions.  The  defend- 
ant's requested  instructions  which  the  court 
refused  to  give  were  those  which  would  have 
required  the  Jury  to  bring  a  directed  verdict 
in  the  defendant's  favor,  and  as  to  these,  as 
already  stated,  there  was  no  error.  As  to  the 
Instructions  which  the  court  gave  upon  the 
general  phases  of  the  case,  we  find  that  ui)on 
the  whole  they  are  quite  full  and  fair,  and 
are  not  subject  to  the  criticism  ^hich  the  ap- 
pellant aims  at  iwrtlcular'and  isolated  por- 
tions of  said  instructions,  and  hence  that  ap- 
pellant's final  contention  In  this  regard  is 
without  merit. 

No  errors  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 

We  concur:  WASTE,  P.  J.;  KNIOHT, 
Judge  pro  tem. 

%  


Ex  parte  SANDERS.     (Cr.  Oil.) 

(District  Ck>urt  of  Appeal,  First  District.  Divi- 
sion 2.    California.    May  5,  1920.) 

1.  Prltons  «=»l&-4:redits  for  good  oenduot  for* 
felted  for  crime  while  upon  parole. 

One  on  parole  is  constructively  a  prisoner, 
and  has  the  civH  status  of  a  prisoner;  and, 
where  he  violates  the  conditions  of  his  parole, 
the  board  of  prison  directors  may  forfeit  liis 
credits  for  good  conduct  which  had  already 
been  earned,  under  Pen.  Code,  {  1588. 

2.  Forgery  «=»^-lmplle«  evil  Intent. 

The  crime  of  forgery  implies  an  evil  in- 
tent; the  two  being  inseparable. 

3.  Prisons  €=>  1 5— Credits  whiob  might  be  earn- 
ed In  feture  may  be  forfeited. 

Pen.  Code,  S  158S,  gives  the  board  of  prison 
directors  power  to  forfeit  a  prisoner's  credits 
for  good  conduct  which  might  be  earned  in  the 
future. 

Application  by  Russell  Sanders  for  writ  of 
habeas  corpus,  prayed  to  be  directed  to  the 
Warden  of  San  Quentin  Prison,  to  secure  re- 
lease on  ground  of  illegal  detention.  Writ 
denied. 

Russell  Sanders,  in  pro.  per. 
U.  S.  Webb,  Atty.  Gen,  and  John  H.  Rior- 
dan,  Deputy  Atty.  Oen.,  for  respondent. 

liANGDON,  P.  J.  The  petitioner  applied 
for  a  writ  of  liabeas  corpus,  alleging  that  he 
was  illegally  restrained  of  bis  liberty  by  the 
warden  of  the  state  penitentiary.  Upon  the 
hearing,  it  appeared  tbat  the  petitioner,  as 
prisoner  No.  30164,  was  received  at  San  Quen- 


4b3»For  other  eases  see  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


648 


190  PACIFIC  RBPORTBB  ' 


(Cat 


tin  Prison,  December  21,  1916,  from  Los  An- 
geles county,  for  the  crime  of  forgery,  under 
sentence  to  serve  a  term  of  4  years  and  6 
months.  On  this  term  he  was  allowed  the 
credits  provided  fOr  under  section  1588  of  the 
Penal  Code  and  the  allowance  of  said  credits 
reduced  the  term  to  a  net  sentence  of  3  years, 
3  months,  and  15  days,  entitling  him  to  dis- 
charge under  that  judgment  and  commitment 
on  April  6, 1920.  On  that  date,  April  6,  1920, 
he  was  discharged  as  convict  No.  30164,  but 
has  since  been  held  In  prison  by  virtue  of  an- 
other Judgment  and  commitment  under  which 
he  was  received  In  prison  on  April  6, 1913,  as 
prisoner  No.  ^6423  from  the  county  of  Santa 
Barbara,  for  the  crime  ot  forgery  under  the 
sentence  of  8  years.  The  sentence  imposed  In 
Los  Angeles  county  in  1916  was  Imposed  to 
run  concurrently  with  the  first  term,  and  was 
imposed  while  the  petitioner  was  on  pai;ole. 
On  June  30, 1916,  tlie  petitioner,  while  serv- 
ing the  8-year  sentence,  was  released  on  pa- 
role. On  December  16, 1016,  the  state  board 
of  prison  directors  ordered  the  parole  of  the 
petitioner  revoked.  Thereafter  hf  was  car- 
ried as  a  parole  violator  until  he  was  return- 
ed to  the  prison  on  December  21,  1916,  at 
which  time  he  was  received,  as  before  stated, 
from  Los  Angeles  county  on  a  Judgment  of 
conviction  of  a  slmUar  crime. 

On  January  27,  1917,  the  board  of  prison 
directors  heard  charges  preferred  by  the  state 
parole  officer,  charging  the  petitioner  with  a 
violation  ot  his  parole.  The  prisoner  was 
called  before  the  board,  and  the  charge  ex- 
plained to  him,  and  he  admitted  it  to  be  true. 
The  board  of  prison  directors  thereupon 
adopted  a  resolution,  ordering  forfeiture  of 
aU  credits  earned  or  to  be  earned  by  peti- 
tioner on  the  sentence  he  was  serving  when 
he  was  paroled,  as  a  result  of  which  order 
petitioner  is  required  to  serve  the  8-year 
sentence  which  he  began  serving  on  April  6, 
1913.  This  8-year  term,  with  the  5  days  lost 
from  December  16,  1916,  the  day  bis  parole 
was  revoked,  until  December  21, 1916,  the  day 
he  was  returned  to  prison,  requires  his  being 
held  in  custody  until  April  11,  1921. 

[1]  The  petitioner's  position  is  that  the 
board  of  prison  directors  had  no  power  to  for- 
feit his  credits  for  good  conduct  which  had 
already  been  earned  on  his  first  sentence  and 
which  would  thereafter  be  earned  by  -him  on 
said  sentence  because  of  the  commission  of 
the  second  crime  while  upon  parole.  While  the 
petitioner  was  on  parole,  he  was  constructive- 
ly a  prisoner;  he  bad  the  civil  status  of  a 
prisoner.  Section  1588,  Penal  Code,  provides 
that  "every  convict  who  shall  have  no  infrac- 
tion of  the  rules  and  regulations  of  the  pris- 
on, or  laws  of  the  state,  recorded  against  him 
•  •  •  shall  be  allowed  from  his  term" 
certain  credits.  Said  section  also  provides 
that— 


"Bach  convict  shall  be  held  entitled  to  these 
deductions,  unless  the  board  of  directors  sliall 
find  that  for  misconduct  or  otiier  cause  he 
should  not  receive  them." 

The  section  also  provides  that— 

"If  any  convict  *  *  •  in  any  manner  vio- 
late any  of  the  rules  and  regulations  of  the  pris- 
on, he  shall  forfeit  all  deductions  of  time  earn- 
ed by  him  for  good  conduct  before  the  commU- 
sion  of  such  offense,  or  that,  under  this  sec- 
tion, he  may  earn  in  the  future,  or  shall  for- 
feit such  part  of  such  deductions  as  to  the 
board  of  directors  may  seem  Just." 

The  "ticket  of  leave"  under  which  the  pris- 
oner was  released  from  the  prison  set  forth 
the  conditions  which  must  be  observed  by  the 
paroled  prisoner  under  penalty  of  being  re- 
turned to  prison.  These  conditions  Indnde, 
of  course,  an  observance  of  all  the  laws  of 
the  state.  The  prisoner  violated  a  condition 
of  his  parole,  and  In  doing  so  he  violated  a 
prison  regulation.  Having  violated  A  law  ot 
the  state  during  the  period  of  bis  sentence,  he 
forfeited  his  right  to  the  credits  for  good  con- 
duct. 

[27  The  minutes  of  the  board  of  prison  di- 
rectors show  that  the  petitioner  was  brought 
before  the  board,  and  the  charge  of  forgery 
explained  to  him,  \vhich  he  admitted,  where- 
upon, by  resolution  of  said  board,  his  credits, 
past  and  future,  were  forfeited.  Petitioner 
urges  that  he  was  not  charged  with  evil  In- 
tent. The  crime  Itself  Implies  an  evil  intent; 
the  two  are  Inseparable. 

[3]  The  petitioner  argues  that  as  a  matter 
of  public  policy,  section  1688,  Penal  Code, 
should  be  so  construed  as  to  give  to  the 
board  of  directors  no  power  to  forfeit  credits 
which  might  be  earned  in  the  future,  as  such 
a  procedure  leaves  a  prisoner  without  hope 
and  without  Incentlv.e  to  good  conduct.  This 
is  Indeed  imfortunate,  but  there  are  numer- 
ous considerations  of  public  policy  connected 
with  the  question,  one  of  the  most  important 
being  that  paroled  prisoners  shall  not  violate 
their  parolee.  For  the  purpose  of  aocom- 
plishing  this  result.  It  is  desirable  that  the 
board  have  power  to  inflict  such  penalties  as 
will  act  as  a  deterrent.  There  is  no  doubt 
that  under  the  powers  given  the  board  by 
section  1688,  Penal  Code,  if  petitioner  had 
broken  a  law  of  the  state  while  actually  con- 
fined in  the  penitentiary,  the  board  woifld 
have  had  the  power  to  forfeit  his  credits, 
past  and  future,  upon  the  term  he  was  then 
serving.  He  cannot  be  in  a  better  position 
by  reason  of  the  fact  that  at  the  time  of  his 
offense  he  was  being  extended  special  privi- 
leges by  the  board  under  its  powers  to  parole 
prisoners.  The  writ  is  denied,  and  the  pris- 
oner is  remanded  to  the  custody  of  the  war- 
den of  the  state  penitentiary. 

We  concur:    BRITTAIN,  J. ;  NOURSE.  J. 


Digitized  by 


Google 


0«L) 


Ex    part*  G0TT8CHALK.    (Cr.   513.) 

(District  Court  of  Appeal,  Third  District, 
Caiifomis.    April  80,  1920.) 


I.  CrtalmU  law  «s>25S(4)  —  Caanot  ohange 
Judgmeat  to  defendaat's  prejudice  after  ooai- 
nenoement  of  execution  of  seatmice. 

An  order,  after  defendant  was  taken  into 
custody  under  a  judgment  giving  him  the  option 
of  avoiding  the  Imprisonment  by  payment  of  the 
fine,  which  withdrew  the  option  and  directed 
imprisonment  of  defendant,  changed  the  judg- 
ment to  the  defendant's  prejudice  after  the  be- 
ginning of  the  sentence,  though  the  original  or- 
der required  payment  of  the  fine  forthwith,  and 
was  beyond  the  power  of  the  justice  of  the 
peacet 

2:  Habeas  corpus  «=392( I)— Statement  of  case 
on  appeal  from  Justlee  can  be  ceasldered  on 
habeas  oerpus  after  new  trial  was  denied. 
T]ie  statement  of  the  case  by  the  justice 
of  the  peace  on  appeal  to  the  snperior  court  is 
part  of  the  Judgment  record  in  the  superior 
court,  and,  if  new  trial  is  denied,  that  state- 
ment can  be  considered  on  habeas  corpus  pro- 
ceedings in  the  Court  of  Appeals  to  determine 
whether  the  justice  court  exceeded  its  jurisdic- 
tion. 

Application  by  William  Gottschalk  for  writ 
ot  habeas  corpus,  to  be  directed  to  the  sher- 
itt  of  Yolo  County  to  secure  release  of  cus- 
tody under  a  commitment  of  a  justice  of  the 
peace.    Petitioner  discharged. 

Edward  J.  Lynch,  of  San  Francisco,  and 
0.  E.  McLaughlin  and  C.  P.  McLanghlln,  both 
of  Sacramento,  for  petitioner. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Cbas.  Jones, 
Deputy  Atty.  Gen.,  for  respondent 

PKEWEOrr,  Presiding  Judge  pro  tern.  This 
Is  an  application  for  a  writ  of  habeas  corpus. 
It  appears  from  the  statement  of  the  facts 
accompanying  the  petition  that  one  J.  H. 
Anderson  labored  as  a  dredgerman  for  the 
Dntton  Dredging  Company  from  12  o'doek 
noon  on  April  SOth,  until  about  7  a.  m.  on  the 
seventh  day  of  May.  His  working  hours  were 
so  disposed  that  he  worked  24  hours  in  each 
8  days,  not  working,  however,  the  same 
number  of  hours  each  day.  Dp  to  12  o'clock 
noon  on  May  6th  he  had  worked  48  hours. 
Bis  only  work  during  the  seventh  24  hours 
was  from  midnight  until  7  a.  m.  on  May  7th, 
whoi  he  voluntarily  quit  work.  This  lacks  1 
hour  of  being  7  full  days.  The  company  paid 
him  for  7  days  and  1  hour  In  conformity  with 
his  claim  that  he  worked  on  the  last  day  un- 
til 9  a.  m..  The  Check  which  be  received  was 
for  $26.30,  which  overpaid  him  In  the  sum  of 
about  20  centa.  He  claimed  that  he  should 
have  received  about  $3  more,  but  his  own 
figures  do  not  Justify  this  claim. 

At  the  Jime  that  he  quit  work  the  foreman 
made  out  and  delivered  to  him  a  time  dieck 
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for  $26.30,  whldi  check  he  accepted  without 
making  any  claim  that  the  amount  was  to<» 
small.  With  reference  to-thls  time  check  be 
testified  as  follows: 

"I  told  him  [the  foreman]  that  I  would  call 
at  the  oflSee  of  the  company  in  San  Francisco 
and  collect  the  money.  Afterwards  I  changed 
my  mind,  and  went  to  Sacramento  instead.  I 
did  not  tell  the  foreman  that  I  had  gone  to 
Sacramento  until  several  days  later.  The  day 
after  going  to  Sacramento  I  sent  my  time 
check  to  the  Dredgermen's  Union  in  San  Fran- 
cisco, and  left  it  there  for  collection.  I  re- 
ceived the  check  for  $26.30  about  the  same  day 
that  I  swore  to  the  complaint" 


The  time  check  was  not  presented  to  tfa^ 
company  until  about  May  21st,  and  it  was 
paid  to  the  Dredgermen's  Union  on  May  22d. 
The  money  did  not  reach  the  complainant  un- 
til the  following  day.  'The  defendant  himself 
resides  in  San  Francisco,  and  he  did  not  have 
any  dealings  directly  with  Anderson.  The 
latter  did  not  at  any  time  notify  the  company 
that  he  wanted  any  ne.w  provision  to  be  made 
about  the  payment  of  the  time  check.  The 
justice  of  the  peace  found  the  defendant 
guilty,  and  pronounced  Judgment 

[1]  The  Judgment,  as  originally  entered, 
gave  the  defendant  the  option  of  avoiding  the 
imprisonment  by  the  payment  of  the  fine. 
Iiater,  however,  the  justice  entered  an  order, 
purporting  to  withdraw  the  option  and  direct- 
ing the  imprisonment  of  the  defendant.  This 
order  was  made  after  the  defendant  was 
taken  into  custody.  It  is  true  that  the  order 
directed  that  the  fine  be  paid  "forthwith," 
but  all  fines  are  payable  forthwith,  and  the 
use  of  that  word  added  nothing  to  the  l^al 
effect  of  the  judgment  It  Is  held  In  Ex  parte 
Sullivan,  3  Cal.  App.  193,  84  Pac.  781,  that  a 
justice  of  the  peace  has  no  power,  after  the 
commencement  of  the  esecutlon  of  a  Judg- 
ment to  vary  its  terms  adversely  to  the  de- 
fendant. 

The  petitioner  is  discharged. 

HART,  J.  I  concur  in  the  Judgmoit  but 
am  of  the  opinion  that  one  point  not  consider- 
ed in  the  main  opinion  should  be  given  some 
notice. 

[2]  At  the  oral  argument  and  in  the  briefs, 
the  question  whether,  upon  habeas  corpus, 
this  court  may,  in  a  case  cognizable  In  jus- 
tices' or  police  courts,  examine  the  facts  as 
embraced  in  the  statement  on  appeal  to  the 
superior  court  was  discussed  and  vigorously 
afSrmed  by  the  petitioner,  and  likewise 
denied  by  the  Attorney  Gaieral. 

Section  1468  of  the  Penal  Code,  which  Is 
embraced  within  the  chapter  and  title  of 
the  Penal  Code  regulating  the  matter  of  ap- 
peals In  misdemeanor  cases  from  Justices' 
and  police  courts,  provides : 

"The  appeal  to  the  superior  court  from  the 
judgment  of  a  justice's  or  police  court  is  heard 
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upon  a  statement  of  the  case  settled  by  the  Jus- 
tice or  police  judge,  embodying  such  rulings  ot 
the  conrt  as  are  excepted  to,  which  statement 
must  be  filed  with  and  settled  by  the  court 
within  ten  days  after  filing  notice  of  appeal." 

I  am  of  fhe  opinion  tbat  the  statement  on 
appeal  from  a  justice's  or  police  court  to  the 
superior  court  In  criminal  cases,  the  triable 
Jurisdiction  of  .which  is  In  the  flrst-namecl 
courts,  constitutes  a  part  of  the  Judgment 
roll  or  Judgment  record  of  the  case  in  the 
superior  court,  where  a  new  trial  Is  denied. 
I  am  therefore  ot  the  opinion  that,  upon 
habeas  corpus,  in  a  criminal  case  so  appealed 
to  the  superior  court,  where  a  new  trial  has 
been  denied,  it  is  competent  and  proper  for 
thla  court  to  look  Into  the  facts  as  they  are 
presented  in  the  statement  on  appeal  to  the 
superior  court  for  the  purpose  of  aiding  us  in 
the  determination  of  the  question  whether 
the  justice's  court  exceeded  Its  jurisdiction  In 
the  pronoimcement  of  Judgment  of  imprison- 
ment I  do  not  herein  Intend  to  Intimate 
how  far  this  or  the  superior  court  would  be 
permitted  to  go  in  this  respect  In  a  proceeding 
on  habeas  corpus  where,  upon  a  Judgment  of 
cmi'vlctlon  and  sentence  In  the  Justice's  or 
police  court,  there  has  been  no  appeal  to  the 
superior  court  and  the  petition  for  the  writ 
is  based  entirely  on  the  proceedings  In  the 
said  inferior  court. 

It  follows  that,  in  this  case,  this  court  was 
legally  authorized  to  examine  the  facts  con- 
tained in  the  statement  on  appeal  to  the  supe- 
rior court,  and  that  for  the  reason  stated  to 
the  main  opinion  the  petitioner  is  entitled  to 
his  discharge. 

I  concur:    BURNETT,  J. 


WILKINSON  V.  ROHRER  et  al.    (Civ.  3093.) 

(DiBtrict   Court   of   Appeal,    Second   District, 
DiTiaion  1,   California.    May   6,  1920.) 

Municipal  corporations  <s=>705( 1 1)— Negligence 
of  plaintiff  which  did  not  contribute  to  the 
accident  no  ground  for  denying  recovery. 

Although  plaintiff,  in  turning  off  at  an  In- 
tersecting street,  passed  to  the  left  of  the  cen- 
ter in  violation  of  the  Motor  Vehide  Law,  snch 
negligence  will  not  bar  recovery  where,  after 
he  had  passed  the  corner  and  was  on  the  right 
ride  of  the  street,  he  was  struck  by  defendant's 
car  proceeding  at  an  excessive  rate  of  speed 
on  the  wrong  side  of  the  street;  plaintiff's  orig- 
inal negligence  not  being  the  proximate  cause. 

Appeal  from  Superior  Court,  San  Diego 
County ;  E.  A.  Luce,  Judge. 

Acticm  by  J.  C.  Wllktoson  against  Ralph 
G.  Rohrer  and  another.  From  a  Judgment 
for  platotlfC,  defendants  appeal.    Affirmed. 


Shreve  &  Shreve  and  Ralph  P.  Twombly, 
both  of  San  Diego,  for  appellants. 

Heskett  &  Sample,  of  Sau. Diego,  for  re- 
spondent, . 

SHAW,  J.  In  a  collision  between  Oie  anto- 
mobile  of  plaintiff  and  that  of  defendants, 
the  car  of  the  former  was  damaged,  for  the 
recovery  of  which  he  brought  this  action,  and 
obtained  a  Judgment  for  $299,  from  which 
defendants  have  appealed. 

Among  other  defenses  interposed  by  de- 
fendants was  that  of  contributory  negligence 
of  plaintiff,'  as  <to  which  the  court  made  an 
adverse  finding,  and  th«  sole  ground  here 
urged  for  a  reversal  is  that  this  finding  Is 
not  supported  by  the  evidence. 

It  appears  from  the  evidence  that  plaintiff 
was  drlvtog  his  car  east  on  Bush  street  in 
the  city  of  San  Diego  and,  upon  arriving  at 
the  Intersection  of  Goldfindi  street,  which 
runs  north  and  south,  he  turned  into  the 
same,  going  north.  In  making  the  tnm  he. 
Instead  of  going  to  the  right  of  the  center 
of  the  Intersection  of  the  two  streets,  as  re- 
quired by  the  Motor  Tehlcle  Act,  entered 
Goldfinch  street,  passing  to  the  left  of  said 
center,  thus  "cutting  the  corner."  At  the 
same  time  defendants  were,  oa  Goldfindi 
street,  approaching  from  the  north,  drlvlnf 
their  car  southerly  on  the  left-hand  side  of 
the  street  at  a  speed  of  some  40  miles  per 
hour,  all  in  violation  of  the  provisions  of  the 
Motor  Vehicle  Act  (St  1919,  c  147).  The 
collision  of  the  two  cars  occurred  at  a  point 
in  Goldfinch  street  about  20  feet  north  ot  the 
north  itoe  of  Bush  street  and  on  the  east 
side  of  the  center  of  Goldfinch  street 

That  plaintiff  was  guilty  ot  ne^genoe  by 
roason  of  the  line  of  travel  followed  in  turn- 
ing from  Bush  street  into  Goldfinch  street 
may  be  admitted.  But  such  fact  will  not  bar 
his  recovery,  unless  It  be  made  to  appear  that 
such  negligence  was  a  part  of  the  effideot 
cause  of  the  collision:  that  is,  there  must 
have  been  a  causal  connection  -between  his 
negligence  in  so  doing  and  the  injury  com: 
plained  of.  At  the  time  when  the  collision 
occurred,  as  shown  by  the  record,  plaintiff 
was  driving  his  car  upon  the  right-hand  side 
of  the  center  of  the  street  where  be  was 
entitled  to  travel,  and  the  fact  that  In  reach- 
ing such  position  he  had  negligently  cut  across 
the  comer  of  the  totersecting  street  was  not 
a  contributing  cause  of  the  collision,  but  as 
appears  from  the  evidence,  wholly  disconnect- 
ed therefrom.  Clearly  he  was  where  he  had  a 
right  to  be  and  where,  but  for  the  fact  that 
defendants  were  on  the  wrong  side  of  the 
street  and  traveling  at  an  unlawful  rate  of 
speed,  the  collision  would  not  have  occurred. 

The  judgment  is  affirmed. 

We  concur:    CONREY,  P.  J.;    JAMES,  J. 
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HILL  V.  MOORE  vt  al.     (CIv.  3083.) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tision  1,  California.    May  3, 1920.) 

1.  PiMuHng  «s>S4S(l)-i4;«ttrt  errad  In  rawiar- 
lag  jDdgmaat  for  plalatW  •■  the  pleadings  in 
aotlon  oa  acta  where  answer  alleged  payment. 

In  action  on  note,  where  answer  alleged 
that  the  principal  and  interest  had  been  fnlly 
paid,  conrt  erred  in  entering  Judgment  on  the 
pleadings;  such  payment  constituting  a  suffi- 
dent  defense. 

2.  Pleading  ^s>350(3)— Afllrmative  allegations 
of  aoswer  doomed  true  on  motloa  for  Judg- 
moat  on  pl.eadlaga. 

Matters  affirmatiyely  set  ap  in  the  answer 
must,  on  plaintiff's  motion  for  jndgment  on  the 
pleadings,  be  deemed  trne. 

3.  Bills  aad  notes  $aa432— Traasfor  of  lease- 
hold Interest  In  eonslderaUon  of  release  from 
note  precluded  recovery  thorooa. 

Where  purchasers  of  lease  who  had  execut- 
ed note  as  part  of  the  purchase  price  transfer- 
red their  interest  in  the  lease  to  third  person 
in  consideration  of  sdler  releasing  them  from 
the  note,  seller  could  not  recover  on  note. 
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contained  an  express  denial  of  fbe  material 
allegation  contained  in  the  complaint  as  to 
nonpayment,  but  specifically  alleged  that  the 
entire  anionnt  of  prlndpal  and  interest  due 
upon  the  note  had  been  fully  paid.  This 
alone  constituted  a  Bti£3clent  defense  to  the 
allegations  of  the  complaint.  Moreover,  the 
matters  affirmatively  set  up  in  the  answer 
must,  under  the  motion  for  judgment  upon 
the  pleadings,  be  deemed  to  be  true.  Mc- 
Gowan  v.  l<\)rd,  107  Cal.  177,  40  Pac.  231; 
Bradford  InveBtment  Co.  v.  joost,  117  Cal. 
211,  48  Pac.  1083.  And,  since  It  Is  alleged 
that  a  part  of  the  consideration  for  defend- 
ants' transfer  and  assignment  of  the  lease  was 
plaintiff's  agreement  to  release  them  from  the 
payment  of  the  note,  proof  of  such  fact  would 
constitute  a  anfiUdent  defense  to  plaintiff's 
right  to  recover  on  the  note. 

That  the  court  erred  In  granting  plalntlfTs 
motion  for  Jndgment  on  the  pleadings,  follow- 
ed by  entry  of  the  judgment  therein,  admits 
of  no  possible  question. 

The  Judgment  Is  therefore  reversed. 


Appeal  from  Superior  Court,  Imperial 
County;     E.  A.  Luce,  Judge. 

Action  by  M.  G.  Hill  against  M.  Moore 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.     Reversed. 

Conkllng  ft  Brown,  of  El  Centro,  for  ap- 
pellants. 

Dan  V.  Noland,  of  Los  Angeles,  and  J.  S. 
Larew,  of  El  Centro,  for  respondent. 

SHAW,  J.  Appeal  by  defendants  from  a 
Judgment  entered  against  them  upon  the 
pleadings. 

The  action  was  upon  a  promissory  note  for 
$600,  the  making  of  which  Is  admitted.  De- 
fendants In  their  answer  not  only  denied  the 
allegation  of  the  complaii;tt  "that  no  part  of 
the  principal  sum,  nor  interest,  or  attorney's 
fee  therein  provided  has  been  paid,"  but  af- 
firmatively alleged  that  the  whole  thereof 
has  been  fully  paid,  and  denied  "that  the 
whole  thereof,  or  any  part  thereof,  is  now 
dne  or  owing  or  unpaid,"  and  as  a  further 
defense  alleged  that  the  note  In  question  waq 
given  as  a  part  of  the  consideration  in  the 
purchase  of  a  lease  of  real  estate  transferred 
by  plaintiff  to  defendants,  and  that  thereafter 
defendants  sold  and  assigned  their  Interest 
In.  the  said  lease  and  the  crops  growing  upon 
the  demised  premises  to  F.  M.  Griffith  and 
H.  W.  Thomson,  and  that,  as  a  part  of  the 
consideration  for  the  sale  and  transfer  there- 
of so  made,  plaintiff  at  the  time  agreed  with 
defendants  that  they  should  be  released  from 
the  payment  of  said  $600  note,  which  should 
be  retnmed  to  them. 

[Ill]  It  thus  appears  the  answer  not  only 


We  concur:   CONRBI,  P.  J.;   JAMES,  J. 


STERN,  Superintendent  of  Banks,  v.  SUNSET 
ROAD  OIL  CO.  ot  al.     (Civ.  3196.) 

(District  Court  of  Appeal,  First  District,  Di» 
vision  1,  California.     May  3,  1920.) 

1.  Sales  «=»62  —  Divisibility  of  contract  do- 
pendent  not  only  on  number  and  separability 
of  Items,  bat  upon  object  and  Intention. 

A  contract  to  supply  a  railroad  company 
with  oil  and  two  supplemental  agreements  held 
not  to  be  a  divisible  contract  to  furnish  oil  on 
the  one  band  for  storage  and  on  the  other  for 
current  nse;  divisibility  depending  not  alone  up- 
on the  multiplicity  or  separability  of  items,  but 
upon  the  parties'  intention  and  the  contract's 
object. 

2.  Set-off  and  oounterolalm  ®=»49(l)— Recoup- 
moat  propor  «rhere  cause  of  action  on  as- 
signed demands,  and  defendant's  right  against 
assignor  originated  In  same  Indivisible  oon- 
traet 

Where  plaintitTs  cause  of  action  on  assign- 
ed demands  for  the  delivery  of  current  ose  oil 
to  defendant  and  defendant's  right  to  recoup  on 
account  of  money  advanced  to  plaintifTs  as- 
signor grew  out  of  the  same  subject-matter  and 
same  indivisible  contract,  recoupment  was 
proper. 

3.  Set-off  and  counterclaim  «=»50  —  Assignee 
held  to  talie  subject  to  debtor's  right  of  re- 
coupment. 

Where  aii'  oil  company  contracted  to  fur- 
nish oil  for  a  railroad  company  and  by  supple-' 
mental  agreement  the  latter  advanced  the  for- 
mer money  for  development,  and  the  former 
assigned   demands   on   the  latter   to   plaintiff, 
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and  after  notice  of  assignment  committed  a 
breach  of  contract,  the  defendant  railroad  com- 
pany could  recoup  for  money  advanced  to  as- 
signor in  assignee's  action  begun  after  the 
breach,  although  assignee  did  not  have  no- 
tice of  advance  of  development  money,  eince 
assignee  tool:  subject  to  the  equities  and  de- 
fenses covered  by  the  entire  indivisible  con- 
tract and  with  knowledge  of  defendant's  com- 
mon-law right  of  recoupment. 

4.  Set-off   and   oounterdalm    ®=35&— "Set-off" 
'  distinguished  from  "recoupment"  as  respects 

assignor's  breach  of  contract  after  assign- 
ment. 
A  "set-otT'  is  a  creation  of  statute,  while  a 
"recoupment"  existed  at  common  law;  the  for- 
mer applies  to  different  contracts,  while  the 
latter  flows  from  the  same  contract  which 
forms  the  foundation  of  plaintiffs  daim, ,  and 
where  plaintiff's  right  is  by  assignment,  if  as- 
signor's breach  occurred  prior  to  notice,  de- 
fendant would  have  the  right  to  set  off  (Code 
Civ.  Proc.  §  368),  but,  if  subsequent,  he  would 
not,  while  in  recoupment  the  time  of  breach 
would  be  immaterial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Recoup- 
ment;  Set-Off.] 

5.  Set-off  and  counterclaim  <8=»2I  —  Party  to 
contract  held  not  ootopped  to  aMort  recoup- 
ment against  asalgnee. 

Where  assignor  contracted  to  furnish  oil 
to  defendant  railroad  company  and  assigned 
demands  to  a  banlt  to  which  the  defendant  made 
some  payments,  defendant  was  not  estopped  to 
recoup  for  money  advanced  to  assignor  pre- 
vious to  assignment  which  it  failed  to  inform 
assignee  about,  since  the  evidence  does  not 
show  assignee  informed  defendant  it  had  or 
would  advance  money,  and  defendant  could  as- 
sume it  was  fully  informed,  since  its  director 
was  a  general  manager  of  assignor. 

6.  Estoppel  «=>95— Where  party  failed  to  per- 
form obligation  to  disclose  facts,  there  can 
be  no  estoppel. 

Where  party  claiming  estoppel  is  under  as 
great  obligation  to  inform  the  person  sought  to 
be  estopped  of  the  real  facts  as  the  latter  is 
to  inform  himself,  there  is  no  estoppel. 

7.  Estoppel  «=>95— Silence  will  not  estop  where 
there  Is  no  duty  to  speak. 

It  must  be  shown  that  there  was  an  inten- 
tional and  deliberat.e  declaration,  act,  or  omis- 
sion on  the  part  of  the  party  sought  to  be  es- 
topped, amounting  to  Intentional  deceit  or  gross 
negligence,  and  silence,  to  constitute  estoppel, 
must  be  willful  or  culpable,  and  result  in  an- 
other placing  himself  in  an  unfavorable  posi- 
tion on  the  faith  in  or  understanding  of  a  fact, 
which  the  person  remaining  silent  can  contra- 
dict, but  silence  will  not  estop  where  there  is 
no  duty  to  speak. 

Appeal  from  Superior  Court,  Kern  County; 
J.  W.  Mahon,  Judge. 

Action  by  the  Kern  Valley  Bank  against 
ttie  Sunset  Road  Oil  Company  and  the  San 
Tedro,  Ixw   Angeles   &   Salt   Lake  Railroad 


Company,  In  which  W.  B.  Williams,  as  Super- 
intendent of  Banks,  and  later  his  successor 
in  office,  Charles  F.  Stem,  were  each  in  turn 
substituted  as  plalntllT.  The  Oil  Company 
defaulted,  and  from  a  Judgment  for  plaintifT 
against  the  defendant  Railroad  Company,  the 
latter  appeals.    Reversed. 

Dana  T.  Smith,  of  Salt  Lake  City,  Utah, 
and  B.  E.  Bennett  and  A.  S.  Halsted,  both  of 

Los  Angeles,  for  appellant. 

Geo.  E.  Whltaker  and  T.  N.  Harvey,  both 
of  Bakersfleld,  and  Raymond  B^amin,  of 
San  Francisco,  for  respondent. 

KNIGHT,  Judge  pro  tem.  This  action  was 
originally  commenced  by  the  Kern  Valley 
Bank.  Prior  to  trial  W.  B.  Williams, 
superintendent  of  banks,  was  substituted  as 
plaintiff;  be  then  having  charge  of  the  affairs 
of  said  Kern  Valliey  Bank  for  the  purposes  ot 
liquidation.  Later  Williams  was  succeeded  as 
superintendent  of  banks  by  Charles  F.  Stem, 
and  the  latter  was  thereupon  substituted  as 
plaintiff  and  respondent.  The  action  con- 
cerns the  sale  and  delivery  of  oil.  Judg- 
ment was  rendered  In  favor  of  plaintiff  and 
against  defendant  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company  for  the  sum  of 
$8,926.35,  plus  $0,908.25  interest,  from  which 
judgment  said  defendant  railroad  company 
appeals. 

The  facta  are  substantially  without  conflict, 
and  are  as  follows:  On  July  1,  1907,  defend- 
ant Sunset  Road  Oil  Company,  a  corporation, 
and  Its  subsidiary  corporation.  Operators*  OQ 
Company,  contracted  in  writing  with  the 
defendant  San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company  to  sell  and  deliver 
to  the  latter  all  oil  required  for  the  use  of 
said  railroad  company  for  a  period  of  five 
years,  200,000  barrels  of  which  was  to  be 
stored  prior  to  January  1,  1908,  and  the 
remainder  to  be  delivered  to  and  used  by  said 
railroad  company  for  current  use.  Payments 
were  to  be  made  not  later  than  the  15th  of 
each  calendar  month  for  all  deliveries  made 
during  the  preceding  caloidar  month.  Bald 
contract  also  contained  provisions  relating  to 
the  character  of  oil,  the  temperature  deduc- 
tions, etc.  Later  said  contract  was  supple- 
mented by  two  other  agreements,  the  first 
of  which  is  not  material  here.  The  second 
was  executed  February  4, 1908,  and  by  proper 
recitals  was  made  a  part  of  the  original 
contract  The  two  important  features  of  the 
second  supplemental  agreement  were:  First, 
the  postponement  of  the  date  for  the  com- 
mencement of  the  delivery  of  the  storage  dl 
until  April  1,  1908,  deliveries  to  be  made 
thereafter  daily  at  the  rate  of  pot  less  than 
three  or  more  than  ten  carloads  per  day  untQ 
the  full  amount  of  said  storage  oil  was  de- 
livered; secondly,  the  acknowledgment  by 
said  oil  companies  of  the  payment  to  them  by 
said  railroad  company  of  the  sum  of  $00,000 
on  account  of  future  deliveries  of  storage  oil. 
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It  was  also  provided  in  said  second  supple-  r  |1,634.78  and  12,685.07,   respectively,   wblcb 


mental  agreement  tliat  all  payments  for 
current  use  oil  dellverted  after  April  1,  1908, 
sbould  be  paid  for  in '  accordance  witb  the 
provisions  of  the  original  agreement — that  is, 
not  later  than,  tbe  15th  of  each  calendar 
month. 

On  April  8,  1908,  said  oil  companies  assign- 
ed the  iiayments  due  them  under  said  con- 
tract to  the  Kern  Valley  Bank,  in  considera- 
tion for  which  said  bank  agreed  to  and  after- 
wards did  advance  to  said  oil  companies  tbe 
Bum  of  25  cents  a  barrel  on  all  oil  shipped  to 
said  railroad  company.  At  tbe  time  of  said 
assignment  said  bank  bad  no  knowledge  of 
tbe  existence  of  said  second  supplemental 
agreement,  nor  of  tbe  payment  to  said  oil 
companies  by  said  railroad  company  of  said 
sum  of  $60,000;  its  knowledge  of  the  trans- 
action between  said  oil  companies  and  said 
railroad  company  being  confined  to  tbe  con- 
tents of  tbe  original  agreement.  Notice  of 
said  assignment  was  given  to  said  railroad 
company  by  means  of  a  letter,  written  on 
April  8, 1908,  by  the  representative  of  said  oil 
companies  to  said  railroad  c<nnpany,  in  the 
form  following: 

"Please  pay  to  the  Kem  Valley  Bank  of 
Bakersfield,  California,  at  dae  dates,  the  pro- 
ceeds of  all  oil  heretofore  shipped  to  yon  by 
ds  and  that  may  be  hereafter  so  shipped,  terms 
OUT  contract  with  you.  This  order  to  remain  in 
full  force  and  effect  until  revoked  by  us  with 
the  consent  of  said  Kern  Valley  Bank.  Please 
make  formal  acknowledgment  of  the  within  or- 
der to  the  Kem  Valley  Bank  and  oblige." 

Said  railroad  company  replied  by  letter  to 
said  notice,  and,  after  acknowledging  receipt 
of  said  letter  of  April  8tb,  sUted: 

"I  am  returning  this  order  herev^ith  under 
advice  of  our  Legal  Department,  for  necessary 
correction.  We  cannot  accept  any  orders  for 
'future  payments';  in  other  words,  a  sepa- 
rate order  ghonld  .be  given  covering  each 
month's  voucher,  and  sufficient  identification 
carried  in  the  order  with  reference  to  your 
invoices  as  to  distinctly  identify  the  payments. 
•  •  •  If  you  will  kindly  arrange  to  take  ac- 
tion as  suggested  above,  I  will  in  the  meantime 
issue  instructions  that  vouchers  be  rendered  to 
your  company  for  payment  through  the  Kern 
Valley  Bank.  In  the  meantime  please  let  me 
have  corrected  order  covering  payment  for 
month  of  April,  and  let  future  orders  come  in 
as  suggested." 

Said  railroad  company  received  no  notice 
whatever  from  said  bank  concerning  said 
assignment,  nor  did  it  have  knowledge  at  any 
time  of  the  existence  of  tbe  agreement  made 
'  by  tbe  bank  witb  said  oil  companies,  or  of 
tbe  advancements  made  or  to  be  made  by  said 
bank  of  25  cents  a  barrel  on  all  oil  shipped 
to  said  railroad  company. 

On  April  15  and  10, 1908,  said  railroad  com- 
pany paid  to  said  bank,  on  invoices  for  oil, 
duly  assigned  to  said  bank  by  having  stamp- 
ed twice  thereon  the  words  "Payable  to  the 
Kem  Valley  Bknk,  Bakersfield,"  tbe  sums  of 


payments  were  in  full  for  all  current  use  oil 
delivered  prior  to  March  81,  1908.  On  May 
22,  1908,  said  bank  made  demand  upon  said 
railroad  company  for  payment  of  oil  deliver- 
ed subsequent  to  April  11,  1908,  to  which  said 
railroad  company  replied  by  letter  on  May  28, 
1908,  to  tbe  effect  that  said  oil  companies  had 
defaulted  in  their  contract,  and  that  there 
was  nothing  due  said  oU  companies. 

On  November  6,  1910,  this  action  was 
commenced  for  an  accounting,  to  ascertain 
the  amount  of  oil  delivered  under  said  con- 
tract, and  to  obtain  a  Judgment  against  said 
railroad  company  for  tbe  amount  of  oil 
delivered,  and  also  to  obtain  a  Judgment 
against  the  defendant  Sunset  Road  Oil  Com- 
pany for  tbe  difference  between  tbe  amount 
found  to  be  due  from  said  railroad  company 
and  the  amount  advanced  by  eaid  bank  to 
said  oil  companies.  Said  oil  companies 
delivered  no  storage  oil  whatever,  nor  did 
they  deliver  current  use  oil  of  tbe  quality  or 
In  the  quantity  required,  said  railroad  com- 
pany being  obliged  to  purdiase  75  per  cent, 
of  its  current  use  oil  from  outside  sources. 
Neither  did  said  oil  companies  ever  repay  to 
said  railroad  company  any  part  of  said  sum 
of  $60,000,  but  against  that  sum  said  railroad 
company  has  allowed  a  credit  of  $10,905.23 
for  current  use  oil  delivered  subsequent  to 
April  1,  1908,  and  for  which  no  payment  bad 
been  made. 

Tbe  complaint  alleges,  on  Information  and 
belief,  that  the  total  value  of  the  oil  deliver- 
ed to  said  railroad  company  subsequent  to 
AprU  11,  1908,  was  approximately  $15,000,  of 
which  said  bank  advanced  the  sum  of  $14,125, 
and  that  $4,309  has  been  paid,  leaving  a 
balance  due  of  $11,000,  or  thereabouts.  The 
defendant  Sunset  Road  Oil  Company  default- 
ed. The  defendant  railroad  company  answer- 
ed by  Joining  issue  as  to  the  value  of  the 
total  Shipments  of  oil,  tbe  amount  claimed  to 
have  been  advanced  by  said  bank  to  said  oil 
companies,  and  the  assignment  to  said  bank. 
It  denied  that  it  bad  received  notice  of  said 
assignment,  as  alleged  in  tbe  complaint,  or 
that  it  had  accepted  or  agreed  to  accept  tbe 
same,  or  that  it  had  made  any  payments 
pursuant  to  said  assignment,  but  admitted 
that  it  had  made  payments  to  said  bank  for 
oil  shipped  prior  to  April  1,  1908.  As  a 
special  defense  It  was  averred  that  said  oil 
companies  had  defaulted  in  the  performance 
of  their  contract,  by  reason  of  which  nothing 
was  due  or  payable  to  said  oil  companies  sub- 
sequent to  April  1,  1908,  at  which  time  It  was 
alleged  said  oil  companies  were,  and  that 
they  still  are,  indebted  to  said  railroad  com- 
pany, in  excess  of  tbe  sum  of  $40,000;  in 
other  words,  tbe  answer  sets  up,  in  addition 
to  other  defenses,  its  right  to  recoupment 
under  the  terms  of  said  original  and  supple- 
mental agreements.  '  The  trial  court  found 
that  said  railroad  company,  by  reason  of  Its 
conduct  at  the  time  of  and  subsequent  to  the 
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notice  of  astf  gnin^it,  was  estopped  from  urg- 
ing its  defense  of  recoupment,  and  judgment 
was  entered  in  favor  of  plaintifC. 

Two  principal  questions  are  presented  by 
the  appeal:  First,  whether  or  not  appellant 
may  recoup  itself  against  plaintiff  to  the 
extent  of  its  claim  against  plaintifTs  assign- 
or, occasioned  by  the  total  failure  of  said 
assignor  to  deliver  storage  oil  paid  for  in  full ; 
and,  second,  if  It  may  so  recoup  itself,  wheth- 
er or  not,  under  the  facts  shown  by  the 
record,  appellant  is  estopped  by  reason  of  its 
conduct  from  urging  that  defense. 

[1,2]  The  availability  of  the  defense  of 
recoupment  depends  primarily  upon  the 
nature  of  the  ccmtract.  If,  as  contended  by 
appellant.  It  is  an  entire  contract,  and  not  a 
divisible  one,  it  is  quite  clear  that  it  is  a 
proper  case  for  recoupmrat.  This  proposi- 
tion Is  not  seriously  diluted.  Respondent 
argues  that  the  contract  is  a  divisible  one, 
not  that  the  original  and  the  two  supple- 
mental agreements  do  not  constitute  one  con- 
tract, but  that  the  contract  covers  two  sepa- 
rate obligations,  distinct  from  each  other,  viz. 
an  agreement  to  deliver  storage  oil,  and  an 
agreement  to  deliver  current  use  oil,  and  that, 
since  the  storage  oil  was  paid  for  in  advance, 
such  payment  cannot  now  be  used  as  the 
foundation  for  recoupment  In  the  matter  of 
the  delivery  of  and  the  payment  for  the 
current  use  oil. 

We  are  of  the  opinion  that  the  terms  of  the 
contract  and  the  circumstances  of  its  execu- 
tion do  not  support  this  view.  The  divisibili- 
ty of  the  contract  does  not  alone  depend 
upon  the  multiplicity  or  the  separability  ol 
the  items  therein,  but  upon  the  intention  of 
the  parties  and  the  object  of  the  contract.  If 
It  was  the  intention  of  the  parties  to  treat  the 
contract  as  an  entire  contract,  and  it  appears 
that  their  engagements  would  not  have  been 
entered  Into  except  upon  the  clear  under- 
standing that  the  full  object  of  the  contract 
should  be  performed,  it  is  not  a  divisible 
contract,  and  the  contracting  parties  will  not 
be  allowed,  under  those  circumstances,  to 
perform  part  of  the  contract  and  default  In 
its  other  parts  without  being  held  answerable 
for  the  performance  of  the  entire  contract. 
Parsons  on  Contracts,  vol.  2  (9th  Ed.)  p.  517; 
Page  on  Contracts,  vol.  3,  p.  2289 ;  6  Rul.  Case 
Law,  858 ;   13  Corp.  Jur.  562. 

The  evidence  here  shows  that  the  defend- 
ant railroad  company  was  in  need  of  oil  .to 
operate  its  railroad.-  It  was  not  in  the 
business  of  buying  and  selling  oil.  The  oil 
contracted  for  was  purchased  for  Its  own 
use  and  consumption.  It  was  necessary  that 
it  should  be  continuously  supplied  with  oil 
for  its  immediate  and  future  use.  A  supply 
of  current  use  oil  without  a  supply  of  storage 
oil  would  have  been  of  little  value.  Both 
were  necessary  to  the  successful  operation  of 
its  railroad  business.  At  the  time  of  the 
execution  of  the  contract  the  oil  fields  belong- 
ing to  said  oil  companies  were  apparently 


new  and  undeveloped.  Money  was  needed 
for  their  development  In  order  to  secure 
the  required  supply  of  oil,  either  for  current 
use  or  for  storage,  it  was  necessary  for  said 
railroad  company  to  finance  such  develop- 
ment This  it  did  by  advancing  $60,000  to 
said  oil  companies.  This  sum  was  not 
advanced  for  the  development  of  storage  oil 
exclusively,  nor  for  the  developm«it  of 
current  use  oil  alone,  but  it  was  advanced  for 
the  development  of  the  production  of  both.  It 
was  paid  for  the  purpose  of  facilitating  such 
development,  so  as  to  insure  a  steady  flow 
of  current  use  oil  as  well  as  an  accumulation 
of  storage  oil.  The  fact  that  it  was  agreed 
that  said  $60,000  should  be  applied  as  pay- 
ment for  storage  oil  Is  immaterial.  It  was 
advanced  for  the  purpose  of  developing  the 
oil  properties  of  said  oil  companies,  so  that 
both  oil  for  current  use  and  storage  oil  might 
be  produced.  It  is  not  reasonable  to  suppose 
that  said  railroad  company  would  have 
advanced  the  sum  of  $60,000  without  feeling 
assured  that  It  was  going  to  be  furnished 
with  current  use  oil  during  the  flve-year 
period  covered  by  the  contract,  as  wdl  as 
with  the  storage  oil.  On  the  other  hand,  it 
is  apparent  that  said  oil  companies  would 
not  have  taken  a  contract  to  furnish  current 
use  oil  alone  at  the  price  agreed  upon  with- 
out the  privilege  of  also  furnishing  tbe  addl- 
ti<»ial  200,000  barrels  of  storage  oil.  Nor 
would  they  have  etotered  Into  the  swcond 
sux>plemental  agreement  to  furnish  the  cur- 
rent use  oil  tf  said  $60,000  had  not  been 
advanced.  It  will  thus  be  seen  that  the 
obligations  of  the  contract  to  furnish  storage 
oil  and  current  use  oil  cannot  be  separated. 
The  contract  provided  tliat  "all  oil  required  to 
be  used  during  said  term  (five  years)  by  the 
buyer  for  all  its  purposes,"  etc.,  should  be 
furnished.  These  reasons  make  it  plain  to  us 
that  the  Intention  of  the  parties  was  to  treat 
the  contract  as  a  whole,  and  that  the  pay- 
ment of  said  sum  of  $60,000  was  made  and 
accepted  by  the  parties  accordingly. 

We  have  then  a  case  where  the  cause  of 
action  of  the  plaintiff  on  the  assigned  de- 
mands for  the  delivery  of  current  use  oU,  and 
the  right  of  the  defendant  to  recoup  on  ac- 
count of  the  $60,000  advanced  to  plaintiff's 
assignor  for  development  purposes,  grew  out 
of  and  had  their  origin  in  the  same  subject- 
matter  and  in  the  same  contract.  Under 
such  circumstances  recoupment  was  proper. 
American  Bridge  Co.  v.  City  of  Boston,  202 
Mass.  374,  88  N.  E.  1089;  Rockwell  v.  Daniels, 
4  Wis.  432;  Newfoundland  v.  Newfoundland 
Railway  Co.,  13  Law  Rep.  App.  Cas.  199; 
Salt  Fork  Coal  Co.  v.  Eldrldge  Coal  Co.,  170 
111.  App.  268 ;  Selbert  v.  Dunn,  216  N.  Y.  237, 
110  N.  E.  447;  34  Cyc.  pp.  623,  625,  643. 
376,  695. 

In  respondent's  brief  numerous  authorities 
are  cited  on  this  point.  It  Is  unnecessary  to 
discuss  them,  however,  more  than  to  say  that 
they  are  based  upon  the  theory  that  the  con- 
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tracts  under  consideration  in  those  cases 
were  divisible,  whlcb,  as  we  hare  seen,  Is  not 
the  case  bere. 

[8,4]  The  exact  time  when  said  oil  com- 
panies breached  thfelr  contract,  whether  it 
was  prior  or  subsequent  to  the  notice  of  as- 
signment, can  make  no  difference  so  far  as  the 
application  of  the  doctrine  of  recoupment  is 
concerned.  If  we  were  here  dealing  with  the 
question  of  set-off  instead  of  that  of  recoup- 
ment, a  different  rule  would  doubtless  pre- 
Tall.  There  is  a  marked  difference  between 
the  two  doctrines.  The  chief  distinctions  are 
that  the  former  is  a  creation  of  statute,  while 
the  latter  existed  at  common  law,  and  that 
the  former  Is  applicable  when  there  are  dif- 
ferent contracts,  while  the  latter  flows  frcHn 
the  same  contract  as  that  which  forms  the 
foundation  of  plaintiff's  claim.  If  the  breach 
here  occurred  prior  to  the  notice  of  assign- 
ment, there  .would  be  no  question  but  that  the 
assignee  took  the'  rights  of  the  assignor  sub- 
ject to  all  equities,  set-offs,  and  other  defenses 
then  existing.  Section  368,  Code  Civ.  Proc. 
A  complete  breach  did  not  occur,  however,  un- 
til the  last  days  of  April  or  early  In  May, 
lfl08,  which  was  subsequent  to  the  notice  of 
assignment.  In  the  contract  it  was  provided 
that  deliveries  of  storage  oil  should  com- 
mence on  April  1,  1908,  and  that  the  faUure 
by  the  sellers  to  load  cars  for  more  than  10 
consecutive  days  should  not  be  considered  a 
breach  of  said  agreement,  but  that,  in  case  of 
such  failure  to  load  the  same,  the  party  In 
default  should  be  required  to  fully  make  up 
the  deficiency  within  20  days,  which  allowed 
said  oil  companies  until  the  end  of  April  be- 
fore they  were  completely  in  default.  During 
the  last  days  of  April  or  early  in  May,  how- 
ever, the  Tepresentatives  of  the  railroad 
company  called  personally  on  the  representa- 
tives of  the  oU  companies  to  ascertain  what 
said  oil  companies  intended  to  do  about  ful- 
filling their  contract,  at  which  time  the  rep- 
resentatives of  the  oil  companies  stated : 

"We  can't  furnish  the  oil  either  in  the  quan- 
tity or  quality  stated  in  the  contract,  and  we 
will  have  to  quit— throw  it  up." 

This  constituted  a  complete  breach  of  the 
contract,  and  it  having  occurred  subsequent 
to  the  notice  of  assignment,  and  the  action  of 
the  assignee  having  been  commenced  subse- 
quent to  such  breach,  the  railroad  company 
was  given  the  right  to  recoup  as  against 
plaintiff's  assignor  to  the  extent  of  its  claim 
arising  because  of  such  breach. 

This  rule  of  law  is  best  illustrated  by  the 
case  of  American  Bridge  Co.  of  N.  X.  et  al.  v. 
City  of  Boston,  supra,  wherein  a  contractor, 
on  April  10,  1902,  assigned  certain  payments 
due  him  to  a  hank,  notice  of  which  assign- 
ment was  given  on  November  14, 1902.  A  few 
days  subsequent  to  the  notice  of  assignment 
the  assignor  abandoned  the  contract.  Actlou 
was  brought  on  the  assignment  in  October, 
1906.    The  defendant  pleaded  recoupment  on 


account  of  the  damage  suffered  by  reason  of 
the  breach  of  the  contract  It  was  held  that, 
although  the  breach  occurred  subsequent  to 
the  notice  of  assignment,  recoupment  was  a 
proper  defense.  The  decision  In  that  case  is 
based  upon  the  ground  that  the  right  of  the 
defendant  to  claim  damages  for  the  nonper- 
formance of  the  contract  existed  at  the  .time 
of  the  making  of  the  contract,  at  the  time  of 
assignment,  and  at  the  time  of  the  notice  of 
assignment,  and  that  the  assignees  knew  it, 
and  they  also  knew  it  would  become  available 
to  the  defendant  the  moment  the  assignor 
should  commit  a  breach.  It  is  further  stated  in 
the  opinion  in  that  case  that,  even  If  the  sums 
sued  upon  were  due  at  the  time  of  the  notice 
of  assignment,  still.  If  the  action  .was  brought 
by  the  assignor  after  default,  there  could  be 
no  doubt  that  the  defendant  would  have  the 
right  to  recoup  damages  suffered  by  such  de- 
fault, the  court  saying : 

"And  the  assignees  who  seek  to  enforce  this 
dalm  can  stand  in  no  better  position  in  this 
respect  than  the  assignor.  The  defendant  is 
simply  trying  to  enforce  a  right  existing  under 
the  contract  at  the  time  of  the  notice,  a  right 
of  which  the  assignees  had  knowledge;  and, 
since  they  have  delayed  suit  for  these  sums 
until  after  defanlt,  the  defendant  may  recoup 
against  them  aa  it  could  have  recouped  against 
the  assignor." 

Neither  is  the  situation  changed  J)y  the  fact 
that  the  bank  did  not  know  of  the  existence 
of  the  second  supplemental  agreement  at  the 
time  of  said  assignment.  As  assignee  it  took 
subject  to  all  equities  and  defenses  between 
the  original  parties  to  the  agreement  existing 
at  the  time  of  the  assignment  Those  rights 
were  not  confined  to  those  parts  of  the  con- 
tract known  to  the  assignee,  but  they  embrac- 
ed the  equities  and  defenses  covered  by  the 
entire  contract.  Fleming  v.  Law,  163  CaL 
227,  124  Pac.  1018;  San  Jose  Ranch  Co.  v. 
San  Jose  Land  Co.,  132  Cal.  582,  64  Pac: 
1097;    5  Corp.  Jur.  963,  note  28. 

[6]  In  view  of  the  authorities  above  cited 
It  is  our  opinion  that  appellant  should  not 
have  been  deprived  of  its  right  to  recoup, 
unless  it  was  est<^ped  from  doing  so  by  Its 
acts  and  conduct. 

The  facts  upon  which  the  doctrine  of 
estoppel  was  applied  against  appellant  have 
already  been  related  in  the  first  part  of  this 
opinion.  In  this  respect  it  Is  contended  by 
respondent  that  on  April  8,  1908,  when  appel- 
lant was  notified  of  the  assignment  to  the 
bank,  appellant  should  have  notified  the  bank 
that  it  had  a  claim,  or  Intended  to  make  a 
claim,  against  said  oil  companies  because  of 
the  payment  of  said  sum  of  $60,000 ;  that  In- 
stead of  doing  so  it  sent  the  assignment  back 
to  the  oil  companies  for  corrections  as  to  the 
form  of  the  assignment,  and  with  instructions 
as  to  how  the  assignment  should  be  drawn 
in  the  future;  that  the  bank  thereafter,  act- 
ing in  pursuance  of  these  Instructions,  pre- 
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sented  fatnre  assignments  to  appellant,  whlcb 
appellant  accepted,  and  on  April  15  and  16, 
1908,  made  payments  to  the  bank  for  current 
use  oil  In  the  aggregate  sum  of  $4,328.85. 
From  these  facts  respondent  argues  that  the 
bank  was  lulled  into  a  state  of  financial  se- 
curity and  encouraged  to  make  the  adyances 
to  said  oil  companies. 

The  weakness  of  respondent's  whole  con- 
tention Is,  however,  that  the  bank  did  nothing 
and  said  nothing  which  would  indicate  to  ap- 
pellant that  it  had  advanced  or  intended  to 
advance  to  said  oil  companiea  any  money  on 
its  shipments  of  oil.  Appellant  was  In  total 
ignorance  of  that  fact  Respondent  claims 
that  that  part  of  the  oil  companies'  letter  of 
April  8,  1908,  wherein  it  was  stated,  "This 
order  to  remain  in  full  force  and  effect  until 
revoked  by  ns  .with  the  consent  of  said  Kern 
Valley  Bank,". was  of  itself  suflScient  notice 
that  the  rights  of  the  bank  were  absolute. 
While  the  language  quoted  may  have  indi- 
cated in  a  vague  fashion  that  the  bank  had 
some  interest  in  said  payments  which  could 
not  be  canceled  without  its  consent,  the  letter 
does  not  carry  the  effect  contended  for  by  re- 
spimdent.  On  the  contrary  the  letter  as  a 
whole  appears  to  be  only  a  direction  tO'  make 
payments  to  said  bank,  without  disclosing 
any  interest  which  the  bank  may  have  had. 
It  does  not  even  state  in  positive  terms  that 
an  assignment  bad  been  actually  made,  and 
there  is  nothing  contained  in  the  letter  from 
which  it  can  even  be  inferred  that  the  bank 
was  making  advances  to  said  oil .  companies 
on  shipments  of  oil  to  appellant.  If  any  as- 
signment can  be  inferred  from  said  letter  at 
all,  it  could  with  more  assurance  be  assumed 
therefrom  that  the  assignment  was  made  in 
satisfaction  of  or  to  apply  upon  a  past  in- 
debtedness, or  that  it  should  apply  upon  some 
particular  trust,  or  that  the  bank  was  acting 
as  a  depositary  for  said  oil  companies  merely 
for  the  purpose  of  receiving  the  funds.  The 
fact  that  appellant  did  not  assume  the  burden 
of  fully  informing  said  bank  of  the  extent  of 
its  dealings  with  said  oil  companies  does  not 
create  the  barrier  of  an  estoppel.  It  had  the 
right  to  assume  that  the  bank  was  fully  in- 
formed as  to  the  second  supplemental  agree- 
ment and  of  the  payment  of  said  sum  of 
$60,000,  when  it  is  taken  into  consideration 
that  one  of  the  directors  of  said  bank  was  the 
general  manager  of  one  of  said  oil  companies 
and  the  president  of  the  other  during  all  of 
these  transactions.  Before  respondent  can 
successfully  urge  estoppel,  it  must  be  shown 
that  respondent  was  not  only  destitute  of 
knowledge  of  the  real  facts,  but  that  it  was 
without  convenient  or  ready  means  of  acquir- 
ing such  knowledge.  Murphy  v.  Clayton,  113 
Cal.  153,  45  Pac.  267;  Huse  v.  Den,  85  CaL 
390,  24  Pac.  790,  20  Am.  St  Rep.  232 ;  16  Cyc. 
738. 

[I,  7]  No  estoppel  arises  where  a  party  set- 


ting it  up  is  under  as  great  obligatlcn  t»  In- 
form the  person  sought  to  be  estopped  of  the 
real  facts  as  the  latter  is  to  inform  himself. 
16  Cyc.  741.  It  is  plain  to  be  seen  that  had 
said  bank  made  such  Inquiries  as  the  law  en- 
joined upon  it  to  make  prior  to  or  at  the  time 
of  said  assignment  the  present  controversy 
would  not  have  arisen.  Nor  does  the  fact  of 
the  payments  by  said  railroad  company  to 
said  bank  on  April  15  and  16,  1908,  Justify  an 
estoppel.  Those  payments  covered  deliveries 
of  current  use  oil  made  prior  to  April  1, 1908, 
which  was  eight  days  prior  to  the  so-called 
notice  of  assignment  In  order  to  constitute 
an  estoppel  it  must  be  shown  that  there  was 
an  intentional  and  deliberate  deClarati(», 
act  or  omission  on  the  part  of  the  party 
sought  to  be  estopped.  There  must  be  an  in- 
tentional deceit  or  gross  negligence  shown 
(Lackmann  v.  Kearney,  142  Cal.  112,  75  Pac. 
668),  and  if  silen6e  is  relied  upon  to  constitute 
the  esto];qpel,  such 'silence  must  be  wilifnl  or 
culpable  and  result  in  another  placing  him- 
self in  an  unfavorable  position  on  the  faith 
in  or  understanding  of  a  fact  .which  the  per- 
son remaining  silent  can  contradict  (Eltinge 
V.  Santos,  171  Cal.  278, 152  Pac  916,  Ann.  Cas. 
1917 A,  1143).  But  where  there  is  no  duty  to 
speak  mere  silence  wUi  not  create  an  equi- 
table estoppel,  winans  v.  Sierra  Lumber  Co., 
66  Cal.  61,  4  Pac.  952;  Lur  v.  Haggin,  69 
Cal.  255,  4  Pac.  919,  10  Pac.  674. 

Under  the  facts  above  related,  and  in  view 
of  the  authorities  cited,  it  is  our  opinl<m  that 
the  doctrine  of  equitable  estoppel  does  not 
apply. 

Judgment  reversed. 

We  concur:  WASTB^  P.  J.;  RICHARDS,  J. 


PEOPLE  V.  BICKERSTAFP.     (Cr.  493.) 

• 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia. April  3,  1920.  Opinion  of  Supreme 
Court  In  Bank,  Denying  Hearing  June  2, 
1920.) 

[.  Intoxicating    liquors   «=>I34— Sale   of   beer 
containing  less  than  I   per  cent  alcohol  no 
crime. 
Sale  of  beer  containing  less  than  1  per  cent 

of  alcohol  was  not  prohibited  by  the   Wyllie 

Act 

2.  Criminal  law  €=>789(3)— Instruction  as  t» 
reasonable  doubt  of  alcoholic  content  errone- 
ously refused. 
In  a  prosecution  under  the  Wyllie  Act,  court 
erred  in  refusing  to  inetnict,  "If  yon  have  any 
reasonable  doubt  as  to  whether  the  beverage 
sold  was  alcoholic  within  the  meaning  of  the 
Wyllie  Act  you  will  return  a  verdict  of  not 
guilty,"   and  "in  determining  the  quantity  of 
alcohol  therein  you  are  to  give  the  defendant 
the  benefit  of  every  reasonable  doubt,  if  any 
you  have.    You  are  to  consider  and  weigh  care- 
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fuU;  all  of  the  evidence  in  the  case;  and,  if  yon 
cannot  say  that  70u  are  satisfied  beyond  all 
reasonable  doubt  and  to  a  moral  certainty  that 
said  beverage  contained  1  per  cent,  or  more,  by 
Tolame,  of  alcohol,  yon  vfll  find  the  defendant 
not  guilty." 

3.  Intexfeatlng  llqaort  «s»l3l— Laok  of  knowl- 
•dge  of  volume  of  aleohoi  In  beer  no  dafetiae 
under  Wyllie  Aot. 

It  is  no  defense  in  a  proaecntion  nnder  the 
Wyllie  Act  for  selling  beer  containing  1  per 
cent,  or  more  of  alcohol,  that  defendant  did 
not  know  the  liquor  sold  by  him  contained  the 
prohibited  amount  of  alcohol. 

4.  Crimlaal  law  i8=>330,  561(1)— Borden  on 
state  to  prove  gallt  beyond  reasonable  doubt. 

A  defendant  in  a  criminal  case  is  never  re- 
quired or  expected  to  prove  his  innocence,  but 
the  burden  is  on  the  prosecution  to  prove  the 
defendant  gnilty  of  the  crime  with  which  he 
ia  charged,  and  to  prove  every  fact  essential  to 
eonatitute  that  crime '  beyond  all  reasonable 
doubt  and  to  a  moral  certainty;  and,  if  the 
jury  cannot  say,  after  a  careful  consideration 
of  all  of  the  evidence  in  the  case,  that  the  guilt 
of  the  defendant  has  thereby  been  established 
beyond  all  reasonable  doubt  and  to  a  moral 
certainty,  it  ia  its  awom  duty  to  acquit  the  de- 
fendant. 

5.  Criminal  law  9=»834(5)— Roqaested  Instruo- 
tlon  as  to  embodying  rule  aa  to  reasonable 
donbt  shonld  have  bean  given  wHIioat  modi- 
fication. 

Where  defendant  requested  the  court  to  in- 
atruct:  "That  under  the  law  no  jury  should, 
nor  has  the  right  to,  convict  the  defendant  of  a 
crime  upon  mere  suspicion,  however  strong 
(nor  simply  because  there  may  be  a  preponder- 
ance of  all  of  the  evidence  in  the  case  against 
'him),  nor  merely  because  there  is  or  may  be 
Btrong  reason  to  suspect  that  he  is  guilty  (but 
before  a  jury  can  lawfully  convict  they  must 
be  convinced  of  the  defendant's  guilt  beyond 
an  reasonable  doubt)" — court  erred  in  modify- 
ing the  instructions  by  striking  out  the  words 
inclosed  in  parentheses. 

6.  Criminal  law  ®=3834(5)— Requested  Instruc- 
tion embodying  rule  aa  to  reasonable  doubt 
ahould  have  been  given  without  modification. 

Where  accused  requested  court  to  instruct: 
"That  mere  probabilities  are  not  sufficient  to 
warrant  a  conviction  (nor  is  it  sufficient  that 
a  greater  weight  of  evidence  supports  the  alle- 
gation of  the  information,  if  it  does),  nor  is  it 
sufficient  upon  the  doctrine  of  chances  that  it 
is  more  probable  thafthe  defendant  is  guilty. 
(To  warrant  a  convteUon  of  the  defendant  he 
must  be  proven  to  be  guilty  clearly  and  con- 
clusively beyond  all  reasonable  doubt,  so  that 
there  is  no  reasonable  theory  upon  which  he  can 
be  innocent  when  all  of  the  case  is  considered 
together)" — court  erred  in  modifying  the  in- 
stmction  by  striking  out  the  words  included  in 
parentheses. 

7.  Criminal  law  «s»782( I)— Defendant  entitled 
to  instructions  as  to  conditions  of  evidence  re- 
quiring acquittal. 

Accused  is  entitled  to  instructions  telling 
the  jury  in  clear  language  the  conditions  of 


the  evidence  that  would  make  it  their  duty  to 
acquit 

On  Consideration  in  Supreme  C!ourt  of  Petition 
for  Hearing. 

8.  Criminal  law  ®s>806(3)— Court  should  not 
repeat  Instructions. 

Trial  judge  should  take  care  to  give  to  the 
jury  once  and  in  clear  language  every  prin- 
ciple of  law  applicable  to  the  particular  cajse; 
and,  when  he  has  done  this  he  is  not  re- 
quired to  repeat  any  of  them,  no  matter  bow 
many  separate  instructions  are  asked  which 
may  include  them,  and  such  is  true  with  regard 
to  instructions  relating  to  the  presumption  of 
innocence,  reasonable  doabt,  and  the  degree 
of  proof  required  of  the  prosecution. 

9.  Criminal  law  «s>789(9)— Instruction  on  rea- 
aonable  doubt  not  erroneons. 

An  instruction  that  reasonable  doubt  *ia 
not  a  mere  imaginary,  captious,  or  possible 
doubt,  but  a  fair  doubt,  based  npon  the  testi- 
mony, reason,  and  common  sense,  and  which 
leaves  the  mind  in  such  a  state  that  you  cannot 
say  that  yon  feel  fully  and  entirely  satisfied 
of  the  defendant's  guilt.  In  other  words,  it  ia 
that  state  of  mind,  after  an  entire  comparison 
and  consideration  of  all  the  evidence,  leavea 
the  mmds  of  the  jurors  in  that  condition  that 
they  cannot  say  that  they  feel  an  abiding  con- 
viction to  a  moral  certainty  of  the  truth  of  the 
charge,  a  certainty  that  convinces  and  directa 
the  understanding  and  satisfies  the  reason  and 
judgment  of  those  who  are  to  act  conscientious- 
ly upon  it'-* — although  not  as  full  and  clear  as 
the  instruction  usually  given,  was  not  erroneous. 

10.  Criminal  law  «=>789(2)— Ceurta  should  ad> 
here  to  precedents  la  framing  Instruotiona  on 
reasonable  doubtb 

Trial  judges  should  adhere  to  the  well- 
establisbed  precedents  in  framing  or  approving 
instructions  on  the  subject  of  reasonable  doubt, 
and  should  avoid  any  attempt  to  frame  new 
definitions  of  the  term. 

Appeal  from  Superior  (3ourt,  Humboldt 
County;  Denver  Sevier,  Judge. 

J.  A.  BickerstafF  was  convicted  of  Belling 
alcoholic  liquor  in  no-license  territory  and  ap- 
peals. Reversed  In  District  Court  of  Appeals 
and  hearing  denied  in  Supreme  Court. 

P.  H.  Byan,  of  Eureka,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

ELLISON,  Presiding  Judge  pro  tern.  An 
information  was  filed  against  the  defendant 
in  the  superior  court  of  the  county  of  Hum- 
boldt, state  of  California,  wherein  he  was  ac- 
cused of  the  crime  of  selling  alcoholic  liq- 
nors  in  no-license  territory,  the  particular  al- 
legation being  "that  heretofore,  to  wit,  on 
the  29th  day  of  July,  A.  D.  1919,  the  said  J. 
A.  BickerstafC  within  the  boundary  of  said 
*no-Ilcense'  territory,  in  supervisorial  district 
Ko.  2,  at  and  in  the  county  of  Humboldt, 
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Btate  of  California,  did  willfully,  knowingly, 
and  unlawfully  sell,  furnish,  distribute  and 
give  away  alcoholic  liquors,  to  wit,  beer  and 
whidi  was  not  so  mixed  with  other  drugs  as 
to  prevent  its  use  as  a  beverage,  to  one  Wil- 
liam McKay."  After  trial  had  the  defendant 
was  convicted,  and  from  the  Judgment  pro- 
nounced upon  the  verdict  he  prosecutes  this 
appeal. 

The  appellant  calls  attention  to  many  mat- 
ters occurring  during  the  trial  which  he 
claims  were  error  and  prejudicial  to  his  rights. 
We  deem  it  not  necessary  to  state  all  of  them, 
and  in  deciding  the  case  shall  only  discuss 
those  that  seem  to  be  of  the  most  importance. 

The  prosecution  was^had  under  the  so-call- 
ed WylUe  Act  (St  1911,  p.  599).  In  constru- 
ing said  act  the  court  determined  that  It  pro- 
hibited the  sale  of  beer  regardless  of  the 
amount  of  alcohol  contained  in  it,  and  regard- 
less of  whether  It  contained  any  alcohol  at 
all,  or  not.  Thus,  In  one  instruction  the  Jury 
were  informed : 

"I  charge  you  that  if  yon  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  at  the 
time  and  place  set  forth  in  the  informati^jni  the 
defendant  did  sell,  furnish,  or  give  to  William 
McKay  beer 'or  any  other  malt  liquor,  then  I 
instruct  you  that  it  is  not  necessary  that  you 
should  find  that  said  beer  or  other  malt  liquor 
contained  1  per  cent,  or  more,  by  volume  of 
alcohol  or  that  you  should  find  that  it  contained 
any  alcohol  at  all,  but  it  is  enough  if  you  find 
beyond  a  reasonable  doubt  that  the  defendant 
did  at  the  time  and  place  set  forth  in  the  in- 
formation sell,  furnish,  or  give  to  said  William 
McKay  beer  or  malt  liquor  to  warrant  you  in 
bringing  in  a  verdict  of  guilty." 

The  Jury  were  given  other  instructions 
along  the  same  lines.  This  was  manifestly 
error,  and  in  direct  contradiction  to  the  deci- 
sions of  the  higher  courts  of  this  state  hereto- 
fore rendered. 

The  case  of  People  v.  StrlcWer,  25  Cal.  App. 
60, 142  Pac.  1121,  involved  the  construction  of 
the  meaning  of  this  particular  part  of  the 
Wyllle  Local  Option  Law.  In  fact.  It  is 
known  that  the  district  attorney  of  Colusa 
county  purposely  framed  his  information  in 
that  case  for  the  purpose  of  getting  a  direct 
decision  of  the  higher  courts  as  to  whether 
the  selling  of  beer  of  less  than  1  per  cent,  by 
volume  of  alcohol  was  a  crime  or  not,  and  in 
filing  bis  information,  in  order  that  the  mat- 
ter might  be  squarely  preSiented  to  the  courts 
uninfluenced  by  any  and  all  other  considera- 
tions, he  inserted  in  his  information  that  the 
liquors  sold  by  the  defendant  in  that  case 
were  malt  liquors  containing  less  than  1  per 
cent,  by  volume  of  alcohol.  And  it  was  his 
argument  in  that  case  that  the  statute  made 
the  selling  of  malt  liquors,  regardless  of  the 
amount  of  alcohol  contained  in  them,  a  crime, 
and  that  the  words  "any  other  liquor  or  mix- 
ture •  •  *  which  contains  one  per  cent, 
by  volume,  or  more,  of  alcohol"  were  not  in- 


tended to  and  did  not  qualify  the  previous 
words,  "spirituous,  vinous  and  malt  liquors." 
In  deciding  the  case  against  the  contention  of 
the  district  attorney,  the  court  used,  among 
other  expressions,  the  following: 

"In  the  casA  of  People  v.  Mueller,  No.  231 
(18  Cal.  App.  Dec,  p.  220),  this  court  was 

called  upon  to  consider  the  propositions  above 
stated,  and  we  there  expressed  the  opinion 
that,  wliile  in  charging  the  offense  of  selling  or 
keeping  for  sale  spirituous,  vinous  or  malt  liq- 
uors, it  was  not  necessary  to  allege  that  sudi 
liquors  contained  the  amount  of  alcohol  speci- 
fied in  section  21,  a  conviction  could  not  be 
sustained  under  such  an  indictment  unless  sudi 
liquors  were  shown  to  be  intoxicating.  This 
coridusion  was  reached  mainly  from  the  prop- 
osition, declared  in  the  opinion  in  said  case, 
that  the  terms. 'spirituous,'  'vinous,'  and  'malt,* 
as  genericaUy  designatiug  certain  kinds  of  liq- 
nora,  must  have  been  used  by  the  Legislature 
in  their  popular  sense— that  is  to  say,  that  they 
were  used  to  describe,  genericaUy,  those  alco- 
holic liquors  commonly  known  as  'spirituous,' 
'vinous,'  and  'malt,'  and  which,  it  is  known, 
win  produce  intoxication.  •  •  •  We  are  still 
of  the  opinion,  however,  that  the  Iiegislatore 
did  not  intend  to  make  it  unlawful  for  one  to 
engage  in  the  business  of  selling  nonintoxicating 
Uquors.  In  other  words,  it  is  not  reasonable 
to  suppose  that  it  was  the  legislative  intent  to 
contraband  the  traffic  in  spirituous,  vinous,  or 
malt  liquors  possessing  no  intoxicating  quality. 
To  the  contrary,  it  seems  very  clear,  when  we 
consider  the  ultimate  object  of  the  Local  Op- 
tion Law,  that  the  Legislature  thus  aimed  the 
shafts  of  its  denunciation  solely  against  any 
liquors  the  use  of  which  would  produce  intoxi- 
cation, and  that,  by  specifying  the  quantity 
of  alcohol  which,  when  used  in  liquors,  would . 
bring  them  within  the  condemnation  of  the 
statute,  it  intended  to  and  did  establish  a  test 
applicable  to  all  liquors  the  sale  of  which  was 
designed  by  the  statute  to  be  prohibited  in  any 
territory  to  which  the  law  might  appropriately 
be  made  applicable.  This  conclusion  is  arrived 
at  by  a  view  of  section  21  of  the  act  by  the 
light  of  the  rule  of  construction,  ejnsdem 
generis,  above  referred  to.  In  its  practical 
application,  this  rule  simply  means  that  'general 
and  specific  words  which  are  capable  of  an 
analogous  meaning,  being  associated  together; 
take  color  from  each  other,  so  that  the  general 
words  are  restricted  to  a  sense  analogous  to 
the  less  general.'  •  •  *  Or,  as  this  maxim 
was  stated  by  Lord  Tenterden  •  •  ♦: 
'Where  a  statute  or  other  document  enumerates 
several  classes  or  persdna  of  things,  and  im- 
mediately following  and  (Massed  with  such  enu- 
meration the  clause  embraces  "other"  persons 
or  things,  the  word  "other"  will  generally  be 
read  as  "other  such  like,"  so  that  persons  or 
things  therein  comprised  may  be  read  as  ejus- 
dem  generis  with,  and  not  of  a  quality  superior 
to  or  different  from,  those  specifically  enumer- 
ated.' This  rule  of  construction  is  by  no 
means  of  universal  application,  and  its  use  is  to 
carry  out,  not  to  defeat,  the  legislative  intent. 
It  must  yield  to  another  salutary  rule  of  con- 
struction, viz.  that  every  part  of  a  statute 
should,  if  possible,  be  upheld  and  given  its  ap- 
propriate   force.    •    •    •    But,    in    this    case, 
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since  it  is  pUinly  manifest,  as  stated,  that  the 
purpose  of  the  Local  Option  Law  is  to  snppress 
drunkenness  and  consequently  the  traffic  in 
intoxicating  liquors  in  those  sabdivisions  where 
its  operation  is  properly  and  legally  invoked, 
the  rule  of  ejusdem  generis  may  be  applied  to 
the  construction  of  section  21  without  doing 
violence  to  or  rendering  inoperative  any  part 
of  said  section  or  of  the  law.  Indeed,  a  con- 
struction of  section  21  by  the  light  of  that 
doctrine  will  manifestly  lead  to  the  upholding 
of  all  the  provisions  of  the  law  agreeably  to 
the  evident  legislative  design  at  the  bottom  of 
its  enactment." 

After  decision  by  the  appellate  court  In 
this  case,  a  i)etitlon  to  have  the  case  heard 
In  the  Supreme  Court  was  denied.  In  deny- 
ing it  the  Supreme  Court  necessarily  approved 
of  the  disposition  made  of  the  case  by  the  ap- 
pellate court,  because,  as  stated,  the  case  pre- 
sented no  question  for  the  consideration  of 
either  court  other  tlian  the  construction  of 
this  particular  section  of  the  Wyllie  Local 
Option  Law. 

[1,  t]  The  giving  of  the  Instmction  by  the 
conrt,  telling  the  Jury  that  the  amount  of  al- 
cohol contained  in  the  beer  alleged  to  have 
.been  sold  was  entirely  Immaterial  was  error 
which  necessitates  a  reversal  of  the  judg- 
ment. On  this  feature  of  the  Case  the  defend- 
ant presented  certain  instructions,  and  asked 
that  they  be  given  to  the  jury,  bnt  the  re- 
quest was  refused.  Said' Instructions  were  In 
harmony  with  the  decisions  of  the  courts  of 
this  state,  and  should  have  been  given. 
Among  them  was  the  instruction  numbered 
17,  which  reads  as  follows: 

"IS  yon  have  any  reasonable  doubt  as  to 
'  whether  the  beverage  sold  was  alcoholic  within 
the  meaning  of  the  Wyllie  Act  you  will  return 
a  verdict  of  not  guilty,  and  in  this  connection  I 
charge  you  that  alcoholic  liquor  as  UBed  in  the 
Wyllis  Act  means  liquor  which  contains  1  per 
cent,  by  volume,  or  more,  of  alcohol,  and  which 
is  not  80  mixed  with  other  drugs  as  to  prevent 
its  use  as  a  beverage." 

Also  instmction  18,  which  reads  as  follows: 

"I  charge  you  that  if  the  beverage  which  de- 
fendant sold  to  McKay  contained  less  than  the 
1  per  cent,  by  volume,  of  alcohol,  it  was  not 
unlawful  to  sell  the  same,  and  in  determining 
the  quantity  of  alcohol  therein  you  are  to  give 
the  defendant  the  benefit  of  every  reasonable 
doubt,  if  any  you  have.  Ton  are  to  consider 
and  weigh  carefully  all  of  the  evidence  in  the 
case,  and  if  you  cannot  say  that  you  are  satis- 
fied beyond  all  reasonable  doubt  and  to  a  moral 
certainty  that  said  beverage  contained  1  per 
cent,  or  more,  by  volume,  of  alcohol,  you  will 
find  the  defendant  not  guilty." 

These  instructions  contained  a  clear  and 
accurate  statement  of  the  law  and  of  the 
rights  of  the  defendant,  and  it  is  beyond  con- 
troversy that  he  was  entitled  to  have  them 
read  to  the  Jury  ujpon  the  trial  of  his  case. 

As  the  case  may  be  tried  again,  some  other 
matters  are  presented  that  should  be  consid- 


ered. It  was  the  claim  of  the  defendant  that 
at  the  time  he  sold  the  beer  he  honestly  be- 
lieved and  had  a  right  to  believe,  that  It  con- 
tained leas  than  1  per  cent,  by  volume  of  al- 
cohol, and  asked  that  the  case  be  submitted  to 
the  Jury  upon  that  theory,  and  asked  for  a 
direct  Instruction  to  the  Jury  that.  If  they 
believed  that  the  defendant  acted  in  good 
faith  in  selling  the  beer  and  In  the  belief  that 
It  contained  Ikss  than  1  per  cent  by  volimie 
of  alcohol,  he  should  be  acquitted.  The  court 
refused  to  give  this  instruction,  and  its  ac- 
tion is  assigned  as  error. 

In  the  case  of  People  v.  Pera,  86  Oal.  App. 
292,  ITl  Pac.  1091,  a  similar  question  was 
raised,  and  it  was  decided  against  the  con- 
tention of  the  appellant  ther^n.  In  that  case 
it  was  said :  ■ 

"It  is  complained  that  the  court  erred,  and 
thus  seriously  prejudiced  the  rights  of  the  ac- 
cused by,  instructing  the  jury  that  it  was  not 
necessary  to  the  consummation  of  a  crime  of 
the  character  of  the  one  with  which  the  defend- 
ant ia  here  charged  that  there  should  exist  and 
be  shown  an  intent  to  commit  the  act,  and  that, 
therefore,  all  that  the  jury  were  required  to 
find,  to  reach  a  verdict  of  guilty,  was  that  the 
defendant  kept  a  place  of  public  resort  for  the 
purpose  of  selling  and  distributing  alcoholic 
liquors  within  no -license  territory— that  the 
specific  intent  with  which  the  act  was  done  was 
immaterial  We  think  the  rule  as  declared  by 
the  instruction  is  correct,  in  so  far  as  it  relates 
to  a  case  of  this  character.  The  decisions  ap- 
pear to  be  quite  uniform  upon  the  proposition 
that  where,  in  invoking  and  applying  the  police 
power,  the  Legislature  has  prohibited  certain 
acts  and  denounced  them  as  criminal,  the  mere 
commission  of  such  acts,  regardless  of  the  in- 
tent with  which  they  were  committed,  is  suffi- 
cient to  constitute  the  crime  so  denounced. 
There  are,  perhaps,  certain  exceptions  to  this 
rule,  as,  for  instance,  where  the  statute  itself 
uses  language  in  describing  or  defining  the 
crime  indicating  that  scienter  or  a  specific  in- 
tent to  do  the  act  was  essential  to  constitute 
it  a  crime.  But  particularly  in  cases  interdict- 
ing the  traffic  In  intoxicating  liquors  the  rule 
generally  is  that  the  mere  commission  of  the 
act  is  sufficient  to  consummate  the  offense,  and 
in  the  present  case  the  law  authorizing  the  es- 
tablishment of  'no-license  territories'  uses  no 
language  indicating  an  intention  in  the  Legisla- 
ture to  make  the  -  intent  with  which  the  act 
of  keeping  a  resort  for  the  purpose  of  selling 
intoxicating  liquors  is  committed  an  ingredient 
of  the  offense.  In  Commonwealth  v.  Holstein, 
132  Pa.  St.  357  (19  Atl.  273),  the  court,  having 
before  it  a  case  in  which  the  defendant  had  been 
convicted  of  the  unlawful  sole  of  alcoholic 
liquor,  said:  'It  is  not  necessary  to  sustain  a 
conviction  for  selling  Intoxicating  liquors  un- 
der the  act  of  1887  for  the  commonwealth  to 
prove  a  criminal  intent.  It  is  enough  to  show 
the  sale,  when  the  defendant  may,  if  he  can, 
shield  himself  behind  a  license.  If  the  sale  Is 
contrary  to  law,  the  intent  has  nothing  to  do 
with  it.  A  contrary  ruling  would  fritter  away 
the  act  of  1887,  and  conviction  under  it  would 
be  rare.'" 
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And  In  the  case  of  People  v.  Allen,  reported 
in  37  Cal.  App.  at  page  180,  174  Pac.  at 
page  374,  the  case  o(  People  v.  Pera,  36  Cal. 
App.  292, 171  Pac.  1091,  is  referred  to  and  ap- 
proved, and  it  is  added : 

"Section  13  of  the  act  of  April  4,  1011 
(Stats.  1911,  p.  599),  provides  as  follows:  'It 
shall  be  unlawfxil  for  any  person  •  •  • 
within  the  boundaries  of  any  no-license  ter- 
ritory to  sell,  furnish,  distribute  or  give  away 
any  alcoholic  liquors  except  as  provided  in  sec- 
tion 16  hereof.'  (Nothing  in  said  section  16 
has  reference  to  the  facts  in  this  case.)  Plain- 
ly the  rule  appUes  in  cases  arising  under  this 
section,  as  it  did  in  People  v.  Pera,  which  arose 
under  the  same  statute  though  for  a  different 
offense." 

[3]  Under  those  decisions  it  must  be  held 
that  it  is  the  law  in  this  state  that  the  sell- 
ing of  alcoholic  liquors  containing  1  per  cent. 
or  more  by  volume  of  alcohol  in  no;Ilcense 
territory  is  forbidden,  and  that  it  is  not  a 
defense  for  the  defendant  to  prove 'that  he 
did  not  know  the  liquor  sold  by  him  contained 
the  prohibited  amonnt  of  alcohoL 

We  think  the  court  erred  in  not  giving 
some  of  the  instructions  nsked  by  the  defend- 
ant's counsel  and  In  giving  other  instructions 
than  those  above  referred  to. 

Upon  the  question  of  i^easonable  doubt  the 
court  instructed  the  Jury  as  follows: 

"As  the  term  'reasonable  doubt'  is  used  a 
number  of  times  in  the  instructions  given,  you 
will  bear  In  mind  that  it  is  always  used  in  the 
same  sense.  It  is  not  a  mere  imaginary,  cap- 
tious, or  possible  doubt,  but  a  fair  doubt,  based 
upon  the  testimony,  reason,  and  common  sense, 
and  which  leaves  the  mind  in  such  a  state  that 
you  cannot  say  that  you  feel  fully  and  entirely 
satisfied  of  the  defendant's  guilt.  In  other 
words,  it  la  that  state  of  mind,  after  an  entire 
comparison  and  consideration  of  aU  the  evi- 
dence, leaves  the  minds  of  the  jurors  in  that 
condition  that  they  cannot  say  that  they  feel 
an  abiding  conviction  to  a  moral  certainty  of 
the  truth  of  the  charge,  a  certainty  that  con- 
vinces and  directs  the  understanding  and  satis- 
fies the  reason  and  judgment  of  those  who  are 
to  act  conscientiously  upon  It." 

An  Instruction,  telling  the  jury  that  a  fair 
doubt  can  be  based  upon  reason  and  common 
sense,  has  been  repeatedly  condemned  by  the 
Supreme  Court  of  this  state.  The  latter 
part  of  the  instruction  is  in  approved  lan- 
guage, but  the  first  part  weakens  Its  force  and 
tfect 

In  People  v.  Paulsell,  118  Cal.  at  page  12, 
46  Pac  at  page  734,  It  la  said: 

"If  experimental  departures  from  the  well- 
established  language  sanctioned  by  all  courts 
upon  the  subject  of  reasonable  doubt  are  to  be 
here  allowed,  and  each  trial  court  is  to  venture 
upon  unusual  language  to  express  the  idea  con- 
tained in  language  so  often  approved,  we  will 
be  afloat  upon  a  new  and  unknown  sea^  and 
complications  will  arise  in  every  criminal  case 
coming  here  which  will  be  very  difficult  to  un- 
raveL    In  the  present  case,  it  is  sufBcieAt  to 


say  that  the  court  introduced  the  new  and  un- 
used phrase  'common  sense,'  'and  told  the  jury 
that  the  doubt  must  be  based  upon  that.  C!onn- 
sel  for  appellant  argues — after  giving  some  of 
the  definitions  of  common  sense  to  be  found  in 
the  dictionaries — that  this  language  is  merely 
the  equivalent  of  saying  that  a  jury  should 
convict  if  ^hey  are  satisfied  of  the  guilt  of  the 
defendant  to  such  a  certainty  as  would  influence 
their  minds  in  the  important  affairs  of  life, 
which  was  held  to  be  unsound  by  this  court  in 
People  V.  Brannon,  47  Col.  96;  People  v.  Ah 
Sing,  51  Cal.  372,  and  People  v.  Bemmerly,  87 
Cal.  121.  It  is  sufficient  to  say,  however,  that 
the  phrase  'common  sense'  is  about  as  uncer- 
tain as  any  phrase  in  the  language.  When  one 
speaks  of  common  sense,  he  generally  means 
his  own  common  sense;  and  there  is  no  war- 
rant for  the  unnecessary  use  of  such  a  term 
when  there  is  apt  language  to  express  the  idea 
of  reasonable  doubt  which  has  been  frequently 
approved  and  pointed  out  as  the  language  prop- 
er to  be  used.  For  this  reason  the  judgment 
must  be  reversed." 

'We  hold  that  it  was  error  to  give  the  In- 
struction as  to  reasonable  doubt,  modlfled  by 
the  expression  that  it  must  be  based  upon  rea- 
son and  common  sense. 

In  the  same  connection,  attention  is  called' 
to  the  very  plain  and  explicit  Instruction  ask- 
ed by  the  defendant,  numbered  6,  and  which 
was  refused  by  the  court.  It  reads  as  fol- 
lows: 

"By  reasonable  doubt  is  meant  that  state  of 
the  case  which,  after  an  entire  comparison  and 
consideration  of  all  of  the  evidence,  leaves  the 
minds  of  the  jurors  in  that  condition  that  they 
cannot  say  that  they  feel  an  abiding  conviction 
to  a  moral  certainty  of  the  guilt  of  the  defend- 
ant." 


This  was  a  clear  statement  of  the  law,  and 
should  have  been  given  as  requested. 

[4]  We  think  also  defendant's  instructioq 
numbered  6  should  have  been  given.  It  reads 
as  follows: 

"A  defendant  in  a  criminal  case  is  never  re- 
quired or  expected  to  prove  his  innocence,  but 
the  burden  is  on  the  prosecution  to  prove  the 
defendant  guilty  of  the  crime  with  which  he  is 
charged,  and  to  prove  every  fact  essential  to 
constitute  that  crime,  beyond  all  reasonable 
doubt  and  to  a  moral  certainty;  and,  if  the 
jury  cannot  say,  after  a  careful  consideration 
of  all  of  the  evidence  in  this  case,  that  the 
guilt  of  the  defendant  has  thereby  been  estab- 
lished beyond  all  reasonable  doubt  and  to  a 
moral  certainty,  it  is  their  sworn  duty  to  acquit 
the  defendant." 

We  find  in  the  Instructloiia  of  the  court 
which  were  given  no  explicit,  clear  statement 
of  the  defendant's  rights  as  embodied  in  this 
proposed  instruction. 

[5]  Also,  instruction  8,  asked  by  the  defend- 
ant, should  have  been  given;  It  reads  as  fol- 
lows: '    '  '""  '  '■■    
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"The  conrt  instrueta  7«m  that  under  the  lav 
BO_  jury  should,  nor  has  it  the  right  to,  convict 
the  defendant  of  a  crime  upon  mere  suspicion, 
however  strong  (nor  simply  because  there  may 
be  a  preponderance  of  all  of  the  evidence  in 
the  case  against  him),  nor  merely  because  there 
is  or  may  be  strong  reason  to  suspect  that  he 
is  guilty  (but  before  a  jury  can  lawfully  con- 
vict they  must  be  convinced  of  the  defendant's 
guUt  beyond  all  reasonable  doubt)." 

The  cotirt  modified  the  above  Instructloa  by 
atriklng  out  the  words  inclosed  ia  parenthe- 
ses, and,  as  thus  modified,  gave  it  to  the  ]ury> 
We  think  the  defendant  was  entitled  to  have 
the  instruction  read  to  the  Jury  as  presented. 
It  contained  an  accurate  statement  of  the  law 
and  hit)  rights,  and  he  was  entitled  to  have  it 
presented  tp  the  Jury. 

[I]  The  defendant  asked  for  Instruction  No. 
12,  whldi  reads  as  follows: 

"I  further  instruct  you  that  mere  probabilities 
are  not  sufficient  to  warrant  a  conviction  (nor 
is  it  sufficient  that  a  greater  weight  of  evidence 
supports  the  allegations  of  the  information,  if  it 
does),  nor  is  it  sufficient  upon  the  doctrine  of 
chances  that  it  is  more  probable  that  the  de- 
fendant is  guilty.  (To  warrant  a  conviction  of 
the  defendant  he  must  be  proven  to  be  guilty 
clearly  and  conclusively  beyond  all  reasonable 
doubt,  so  that  there  is  no  reasonable  theory 
upon  which  he  can  be  innocent  when  all  of  the 
case  is  considered  together.)" 


The  court  struck  out  all  of  said  instruc- 
tions embraced  within  the  parentheses,  and, 
as  thus  modified,  gave  It  to  the  Jury.  As 
asked.  It  contained  a  correct  statement  of  the 
law,  and  the  defendant  was  entitled  to  have 
It  given  to  the  Jury. 

[7]  We  are  of  the  opinion  that  the  law,  as 
stated  In  these  requested  instructions  was  not 
covered  by  the  Instructions  given.  The  de- 
fendant was  &ititled  to  Instructions  telling 
the  Jury  In  clear  language  the  conditions  of 
the  evidence  that  would  make  It  their  duty  to 
acquit  him. 

Some  other  matters  are  referred  to  by  de- 
fendant's counsel  as  having  occurred  at  the 
trial,  especially  In  the  impanelment  of  the 
Jury,  which  he  claims  were  prejudicial  to  the 
defendant's  rights,  but,  as  it  is  not  probable 
that  the  same  incidents  will  be  repeated  upon 
the  second  trial,  we  deem  it  unnecessary  In 
disposing  of  the  case  to  enter  into  a  discussion 
As  to  whai;  effect,  tf  any,  such  incidents  had 
upon  his  rights. 

For  the  reasons  stated,  the  Judgment  Is  re- 


versed, and  the  cause  remanded  for  a 
triaU 


new 


We  concur:     HAKT,  J.;    BURNETT,   J. 

Opinion  of  Supreme  CJourt,  in  Bank, 
Denying  Hearing. 

PER  CURIAM.  [I]  The  petition  for  a  re- 
hearing Is  denied.  We  think  it-  necessary  to 
say,  however,  that  we  do  not  approve  of  all 
that  is  said  In  the  opinion  of  the  District 
Court  of  Appeal  on  the  subject  of  the  Instruc- 
tions given  and  refused.  The  opinion  appears 
to  approve  the  pernicious  practice,  sometimes 
Indulged  In  by  the  trial  courts,  of  repeating 
over  and  over  again  Instructions  couched  in 
varying  language,  but  embodying  the  same 
principle  of  law.  This  is  especially  prevalent 
with  regard  to  Instructions  relating  to'  the 
presumption  of  Innocence,  reasonable  doubt, 
and  the  degree  of  proof  required  of  the  prose- 
cution. Repetitions  of  this  character  are  not 
necessary,  and  should  be  avoided  as  far  as 
itosslble.  fieveral  of  the  instructions  criticiz- 
ed In  this  case  were  given,  In  effect,  in  other 
instructions,  using  somewhat  different  forms 
of  expression,  but  having  the  same  meaning. 
The  trial  Judge  should  take  care  to  give  to 
the  Jury,  once  and  In  clear  language,  every 
principle  of  law  applicable  to  the  particular 
case.  When  he  has  done  this,  he  is  not  re- 
quired to  repeat  any  of  them,  no  matter  how 
many  separate  Instructions  are  asked  which 
may  Include  them.  Such  continual  repetition 
tends  to  give  undue  emphasis  to  the  particu- 
lar point  to  which  they  may  relate,  and  oper- 
ates to  confuse  the  Jury  In  their  consideration 
of  the  evidence. 

[9,  10]  The  instruction  defining  reasonable 
doubt,  criticized  In  People  v.  Paulsell,  115 
CaL  12,  46  Pac.  734.  was  approved  In  People 
V.  White,  116  Oal.  17, 47  Pac.  771,  and  in  Peo- 
ple v.  Shaughnessy,  110  Cal.  604,  48  Pac.  2. 
The  instruction  given  on  that  subject  in  the 
present  case  Is  not  substantially  different 
from  that  under  consideration  in  the  three 
cases  Just  cited,  and  we  think  It  should  not 
be  considered  erroneous,  although  it  is  not  as 
full  and  possibly  not  as  dear  as  the  instruc- 
tion usually  given.  We  fully  approve  what 
Is  said  In  the  Paulsell  Case,  to  the  effect  that 
trial  Judges  should  adhere  to  the  well-estab- 
lished precedents  in  framing  or  approving  in- 
structions on  the  subject  of  reasonable  doubt, 
and  should  avoid  any  attempt  to  frame  new 
definitions  of  the  term. 

All  concur. 
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PEOPLE  V.  T.  WAH   HING.     (Or.  503.) 

•  (District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  3,  1920.    Hearing  Denied 
by  Supreme  Court  July  1,  1920.) 

I.  Statutes  (S=>(I4(4)— Title  of  state  Medical 
Praotlee  Aot  held  sufficiently  comprehensive 
to  Include  punishment  for  practicing  with- 
out a  oertiflcats. 

Title  of  state  Medical  Practice  Act,  reading 
"An  act  to  regulate  the  examinBtion  of.  appli- 
cants for  license,  and  the  practice  of  tl^ose  li- 
censed to  treat  diseases,  *  ♦  •  to  'establish 
a  board  of  medical  examiners  *  •  ♦  and  to 
repeal  an  act  entitled  'An  act  for  the  regulation 
of  practice  of  medicine,' "  etc.,  held  sufficientty 
comprehensiTC  to  include  proTisions  as  to  pun- 
ishment of  a  person  holding  himself  out  as  en- 
titled to  practice  medicine  without  a  certificate 
under  section  17,  and  therefore  not  violatire 
of  Const,  art  4,  {  24. 

2.  Physiolana  and  surgaoaa  «=96(0)— Informa- 
tion charging  praotlee  of  naillclne  without  a 
certificate  held  sufflcient 

Information  charging  that  defendant  "dfd 
then  and  there  willfully  and  unlawfully  prac- 
tice, attempt  to  practice,  and  advertise  and  hold 
himself  out  as  practicing  a  system  or  mode  of 
treating  the, sick  and  afflicted  •  •  •  without 
having  at  the  time  of  so  doing  a  valid  unrevok- 
ed certificate  from  the  state  medical  examiners 
of  the  state  of  California"  held  sufficient  In 
prosecution  for  violation  of  Medical  Practice 
Act,  i  17,  as  against  contention  that  it  did  not 
give  the  name  of  any  patient  or  disease  treated 
or  the  mode  or  system  of  treatment  practiced. 

3.  Physicians  and  surgeons  9=>6(i0)— Evidenoe 
held  to  sustain  oonvlietlaa  for  praotlctag  with- 
out a  certificate. 

In  prosecution  for  practicing  medicine  with- 
out a  certificate  in  violation  of  Medical  Practice 
Act,  S  17,  evidence  heUi  to  sustain  conviction. 

4.  Physleians  and  surgeons  «s»6(  10)— Burden 
of  proving  possession  of  certificate  entitling 
him  to  practice  medicine  is  on  defendant. 

In  prosecution  for  practicing  medicine  with- 
out a  certificate  in  violation  of  Medical  Practice 
Act,  {  17,  the  state  by  proving  that  defendant 
practiced  medicine  established  a  prima  facie 
case  shifting  the  burden  on  defendant  of  prov- 
ing that  be  had  the  necessary  certificate;  such 
fact  being  within  defendant's  knowledge. 

5.  Criminal  law  <&=3789(i7)  —  Instruction  on 
reasonable  doubt  held  not  erroneous. 

Instruction:  "The  term  'reasonable  doubt' 
as  applied  to  the  evidence  in  criminal  cased 
means  an  actual  and  substantial  doubt  arising 
from  the  unsatisfactory  nature  of  the  evidence 
in  the  case.  It  does  not  mean  a  doubt  which 
may  arise  from  some  mere  whim  or  vagary 
or  from  any  groundless  surmise  or  guess" — 
held  not  erroneous. 

6.  Criminal  law  «=>90  (3)— Police  court  of  Sac- 
ramento held  not  to  liave  Jurisdiction  of  pros- 
ecution for  violation  of  state  Medical  Practice 
Act. 

Charter  of  City  of  Sacramento,  {  164,  subd. 
1,  giving  police  court  of  such  city  jurisdiction 


"of  all  misdemeanors  enumerated  by  the  gen- 
eral laws  or  by  ordinances  of  the  dty  and  of  all 
other  crimes  cognisable  by  Justices'  courts  and 
courts  of  justices  of  the  peace  and  police  courts 
under  the  Constitution  and  laws  of  the  state  of 
California,"  did  not  give  such  police  court  ju- 
risdiction over  prosecntion  for  violation  of  the 
state  Medical  Practice  Act,  since  the  charter 
provision  merely  confers  on  such  court,  as  to 
misdemeanors  committed  within  the  limits  of 
the  city  under  the  general  laws  of  the  state, 
concurrent  jurisdiction  with  justices'  court  of 
Sacramento  county,  and  does  not  confer  juris- 
diction where  the  maximum  penalty  is  by  fine 
exceeding  $500  or  imprisoiunent  exceeding  six 
months;  such  charter  provision  neither  su- 
perseding nor  conflicting  with  Pen.  Code,  | 
1425,  as  to  jurisdiction  of  justices'  courts. 

Appeal  from  Superior  Court,  Sacramento 
County;   Malcolm  C.  Glenn,  Judge, 

T.  Wah  Hlng  was  convicted  of  practicing 
medicine  without  a  certificate,  and  from 
judgment  of  conviction  and  fr<Hn  order  deny- 
ing motion  for  new  trial,  he  appeals.  Af- 
firmed. 

T.  H.  Chriatiansen,  Robert  B.  McMUlan.  S. 
Luke  Howe.  C.  E.  McLaughlin,  and  C.  P.  Mc- 
Laughlin, all  of  Sacramento,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chos.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

NICOL,  Presiding  Judge  pro  tem.  De- 
fendant was  charged  by  an  information  filed 
in  the  superior  court  of  Sacramento  county 
with  a  violation  of  sectiofn  17  of  the  state 
Medical  Practice  Act,  approved  June  2,  1913 
(Stats.  1913,  p.  722).  The  Information  alleges 
that: 

"The  said  T.  Wah  Hing  on  the day  of 

August,  1919,  at  the  county  of  Sacramento,  in 
the  said  state  of  California,  and  before  the  fil- 
ing of  this  information,  did  then  and  there  will- 
fully and  unlawfully  practice,  attempt  to  prac- 
tice, and  advertise  and  hold  himself  oat  as  prac- 
ticing a  system  or  mode  of  treating  the  sick 
and  afllicted  in  the  state  of  California,  without 
having  at  the  time  of  so  doing  a  valid  unrevok- 
ed certificate  from  the  state  board  of  medical 
examiners  of  the  state  of  Califomia." 

The  defendant  was  tried  and  convicted  and 
prosecutes  this  appeal  from  the  judgment  and 
the  order  denying  his  motion  for  a  new  triaL 

[11  The  defendant  attacks  the  constitution- 
ality of  the  law  on  the  ground  that  the  title 
of  the  act  is  not  sufficiently  comprehensive  to 
include  the  matters  contained  in  said  section 
17.  A  similar  objection  was  raised  to  tlie  title 
of  this  act  in  People  v.  Jordan,  172  CaL  391, 
156  Pac.  451,  and  was  decided  adversely  to 
appellant's  contention.  In  that  case  it  was 
contended  that  the  title  of  the  Medical  Prac- 
tice Act  violated  the  provisions  of  section  24 
of  article  4  of  the  Constitution,  in  that  tlie 
title  was  not  sufficiently  expressive  of  its  con- 
tents. The  court,  in  passing  upon  this  conten- 
tion, said: 


«s»For  otfier  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlsesCh  and  Indexes 
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"R  is  first  contended  that  the  title  of  the  act 
is  not  sufficiently  expressiTe  of  Its  contents,  and 
that  section  24  of  article  4  of  the  Constitution 
is  TJoIated  thereby.  Analyzed  further,  the  con- 
tention is  that  the  title  of  the  act  does  not  sug- 
gest a  purpose  of  the  Legislature  to  regulate 
the  business  or  practice  of  those  who  engage 
in  healing  or  treating  the  sick  or  deformed,  but 
to  regulate  only  the  matter  of  the  examination 
of  those  who  chose  to  apply  for  certificates, 
■which  documents  are  to  merely  certify  that  the 
holders  thereof  have  been  duly  examined  and 
licensed.  This  contention,  if  it  were  conced- 
ed to  be  well  foQDded,  would  result  in  a  con- 
struction to  be  given  to  the  act  Which  would 
permit  all  persons  whomsoever  to  practice 
medicine,  or  any  mode  or  system  of  healing, 
without  being  licensed,  and  would  make  the 
matter  of  procoring  a  license  or  certificate 
merely  optional.  Admittedly  the  body  of  the 
act  is  broad  and  comprehensive  enough  to  reg- 
nlate  the  practice  of  all  persons  who  shall  en- 
gage in  the  business  of  treating  the  sick  or 
deformed.  • .  •  •  A  liberal  rule  of  construe' 
tion  has  been  adopted,  however,  in  the  interest 
of  protecting  meritoriona  legislation  from  be- 
ing declared  void  through  Inartifidally  eon- 
atructed  titles.  "The  main  object  of  this  pro- 
vision is  to-  prevent  legialators  and  the  public 
from  being  intrapped  by  misleading  titles  to 
biHa  whereby  legislation  relating  to  one  sub- 
ject might  be  obtained  under  the  title  of  anoth- 
er. ♦•  •  It  seems  to  be  well  settled  that  it 
is  not  necessary  that  the  title  of  an  act  should 
embrace  an  abstract  or  catalogue  of  its  con- 
tents.' Abeel  v.  Clark,  84  Cal.  226  (24  Pac. 
883).  •  •  •  To  our  minds,  by  the  title  of  the 
•ct  here  being  considered,  wherein  it  set 
forth  the  parpose  to  regulate  the  examination 
of  applicants  for  license  to  treat  the  sick  or  de- 
formed, there  is  suggested  at  once  that  the  state 
has  proposed  to  require  examinations  to  be 
made  and  licenses  to  be  issued  to  persons  who 
shall  engage  in  that  business.  The  prohibition 
that  persons  not  so  licensed  shall  be  denied  the 
right  to  praltice  seems  pertinent  and  germane 
.to  the  subject  expressed  in  the  title.  Several 
of  the  illustrative  cases  given  in  Ex  parte  Idd- 
deU,  96  Gal.  638  (2»  Pac  201),  are  directiy  in 
point, 

"Onr  conclusion  on  this  branch  of  the  case  is 
that  the  objection  as  stated  in  the  briefs  that 
the  title  of  the  act  is  not  sufficient  in  its  ex- 
pression of  the  purposes  declared  in  the  body  of 
the  act  itself  is  without  merit." 

[2]  Tbe  defendant  (daims  tbat  the  informa- 
tion is  insufficient  in  tbat  ft  "does  not  con- 
form to  tbe  sections  of  tbe  Penal  Code  (sec- 
tions 950,  952)  requiring  clearness  and  cer- 
tainty In  cbarglug  crime";  that  it  does  not 
give  the  name  of  any  patient,  or  disease  treat- 
ed, the  mode  or  system  of  treatment  prac- 
ticed, but  "charges  tbat  defendant  practiced, 
attempted  to  practice,  and  held  himself  out  as 
practicing  a  mode  or  system  of  healing  the 
sick  and  afflicted." 

Tbe  Information  In  this  case  Is  substantial- 
ly tbe  same  as  the  luformation  that  was  be- 
fore the  Supreme  Court  In  People  v.  Ratledge, 
172  Cal.  401,  156  Pac.  455,  and  which  the 
court  held  sufficiently  charged  a  violation  of 


section  IT  of  the  said  Medical  Practice  Act. 
The  court  said: 

"ODhe  information  is  attacked  upon  the  ground 
that  it  charges  'the  crime  of  practicing  medii 
dne  without  a  certificate  from  the  medical 
board,'  the  contention  being  tbat  no  such  crime 
is  denounced  by  the  law.  It  is  true  that  the 
statute  does  not  contain  the  (luoted  words,  but 
clearly  they  are  used  merely  for  purposes  of 
general  description  of  tbe  offense  as  they  are 
followed  by  the  averment  that  the  crime  was 
'conimitted  as  follows:  That  the  said  T.  F. 
Katledge  on  the  80th  day  of  Qctober,  1914,  at, 
and  in  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, did  willfully  and  unlawfully  practice, 
attempt  to  practice,  and  advertise  and  hold 
himself  out  as  practicing  a  system  and  mode  of 
treating  the  sick  and  afflicted  in  the  state  of 
California,  without  then  and  there  having  a 
valid,  unrevoked  certificate  authorizing  him  to 
practice  a  system  or  mode  of  treating  tbe  sick 
and  afflicted  in  this  state  from  the  board  of 
medical  examiners  of  the  state  of  California.' 
This  sufBciently  charges  a  violation  of  section 
17  of  the  Medical  Practice  Act  (Stats.  1913,  p. 
734),  and  is  not  open  to  the  criticism  that  it 
seeks  to  impute  many  offenses  to  defendant  be- 
cause any  one  of  the  acts  or  omissions  averred 
and  conjunctively  pleaded  would  suffice  as  the 
basis  of  an  information.  [Citing  cases.]  This 
information  does  not  faS  within  the  rule  de- 
clared in  People  v.  Plath,  166  Cal.  227  (136 
Pac  964)." 

It  is  argued  on  bdiaU  of  appellant  tbat  tbe 
evidence  is  Insufflcloit  to  justify  the  verdict. 
It  appears  from  the  record  that  on  the  13tb 
day  of  August,  1919,  one  Mrs.  Francis  Sween- 
ey, who  was  then  employed  by  the  state  board 
of  medical  examiners,  called  at  the  office  of 
the  defendant  in  Sacramento  and  asked  him 
if  he  was  Dr.  T.  Wah  Bing,  to  which  defend- 
ant replied  that  he  was.  She  told  bim  tbat 
she  was  afflicted  with  nervousness  and  not 
able  to  sleep.  He  felt  her  pulse,  said  be  would 
give  her  some  medicine  to  cure  her,  and  gave 
her  a  package  of  herbs,  giving  directions  as  to 
their  use  and  charged  her  $3.50,  which  she 
paid.  She  then  left  bis  office  and  returned 
shortly  after  with  one  Edward  P.  Morse,  then 
a  special  agent  of  the  state  board  of  medical 
examiners.  The  defendant  stated  to  said 
Morse  tbat  he  had  treated  Mrs.  Sweeney  for 
nervousness  and  prescribed  medicine  for  her 
and  bad  charged  her  |3.60.  He  told  Morse 
that  he  was  a  regular  practicing  physician, 
and  bad  been  for  20  years  in  Sacramento; 
tbat  he  treated  any  kind  of  a  case ;  tbat  be 
gave  Internal  and  external  remedies.  He 
took  Morse  to  bis  drug  store  In  tbe  rear  of 
this  office,  where  there  was  a  large  assort- 
ment of  herbs  and  drugs.  He  also  exhibited 
to  Morse  .a  record  of  his  patients  showing 
various  names  and  dates,  and  amounts 
against  those  names.  Thei'e  was  also  intro- 
duced in  evidence  a  card  which  reads: 

"Telephone  Main  725.  Dr.  T.  Wah  Hing, 
Chinese  Physician'  and  Surgeon,  also  Eye,  Ear, 
Nose  and  Throat    Office  725  J   Street,  Sacra- 
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mento,  CaL    Office  Hours,  9  to  U.  a.  m.,  1  to 
3,  7  to  9  p.  m." 

This  card  was  handed  to  Mr.  Morse  by  the 
defendant 

[S]  This  evidence  is  ample  and  sufficient  to 
anstaln  the  conviction  of  the  defendant,  and 
In  addition  to  the  foregoing  there  was  otlier 
and  additional  evidence  which  tends  strongly 
to  support  the  verdict 

The  defendant  claims  that  the  Judgment 
should  be  reversed  for  the  reason  that  no 
proof  was  offered  showing  that  the  defend- 
ant did  not,  at  the  time  charged  in  the  infor- 
mation have  a  valid,  unrevoked  certificate 
from  the  state  board  of  medical  examiners. 
A  similar  question  was  before  the  Supreme 
Court  in  People  v.  Boo  Doo  Hong,  122  Cal. 
606,  55  Pac.  402.  In  that  case  the  defendant 
was  charged  by  Information  with  the  crime 
of  willfully  and  unlawfully  practicing  medi- 
cine without  having  first  procured  a  certifi- 
cate to  so  practice  as  required  by  law.  Af 
the  trial  uncontradicted  evidence  was  Intro- 
duced showing  that  defendant  bad  been  prac- 
ticing medicine,  but  no  evidence  was  introduc- 
ed on  either  side  showing,  or  tending  to  show, 
that  defendant  had  not  a  certificate  to  so 
practice  as  requlred^y  law.  The  court  In- 
structed the  Jury,  In  efCect,  that  the  burden 
was  upon  the  defendant  to  establish  that  he 
had  a  certificate  to  practice  medicine  as  pro- 
vided by  law,  and  If  he  failed  to  prove  that  he 
had  such  certificate,  then  it  must  be  taken  as 
true  that  he  had  not  procured  a  certificate  to 
so  practice  medicine. 

t4]  The  court.  In  sustaining  this  instruction, 
among  other  things,  said: 

"Mr.  Greenleaf,  in  his  work  on  Evidence,  vol, 
1,  S  79,  under  the  beading  'Negative  Allega- 
tions,' says:  'But  when  the  subject-matter  of  a 
negative  averment  lies  peculiarly  within  the 
knowledge  of  the  otlier  party,  the  averment  is 
taken  as  true  unless  disproved  by  that  party. 
Such  is  the  case  in  civil  or  criminal  prosecu- 
tions for  a  penalty  for  doing  an  act  which  the 
statutes  do  not  permit  to  be  done  by  any  per- 
sons, except  those  who  are  duly  licensed  there- 
for; as,  for  selling  liquors,  exercising  a  trade 
or  profession,  and  the  like.  Here  the  party,  if 
licensed,  can  immediately  show  it  without  the 
least  inconvenience;  whereas,  if  proof  of  the 
negative  were  required,  the  inconvenience  would 
be  very  great.'    •    •    * 

"In  1  Jones'  Law  of  Evidence,  $  179,  under 
the  heading  'Burden  as  to  Particular  Facts  Ly- 
ing Peculiarly  Within  Knowledge  of  a  Party,' 
is  is  said:  'This  is  often  illustrated  in  prose- 
cutions for  selling  Uquors  or  doing  other  acts 
without  the  license  required  by  law.  By  a  few 
authorities  the  rule  is  prescribed  that  in  such 
cases  the  prosecution  must  offer  some  slight 
proof  of  the  fact  that  no  license*  has  been 
granted,  for  ezamfile,  by  producing  the  book  in 
which  licenses  are  recorded;  and,  if  the  book 
fails  to  show  that  a  license  has  been  granted, 
the  burden  is  shifted  upon  the  defendant  to 
prove  the  fact  claimed  by  hinl;  but  the  greater 
number  of  authorities  hold  that  where  a  license 


would  be  a  complete  defense  the  burden  Is  upon 
the  defendant  to  prove  the  fact  so  clearly  with- 
in his  own  knowledge.'    •    •    • 

"We  think  the  rule  upon  this  subject  general- 
ly recognized  and  followed  the  correct  one,  and 
therefore  conclude  that  the  court  did  not  err  in 
giving  the  insiruction  complained  of,  and  that 
the  verdict  was  justified  by  the  evidence." 

[S]  Complaint  Is  made  that  the  court  erred 
In  its  Instiuctiona  upon  the  doctrine  of  rea- 
sonable, doubt.  After  fully  instructing  the 
Jury  on  this  subject  la  the  oft-approved  lan- 
guage of  Chief  Justice  Shaw,  the  court  gave 
the  following  Instruction,  which  the  defendant 
claims  is  error: 

"The  term  reasonable  doubt  as  applied  to  the 
evidence  in  criminal  cases  means  an  actual  and 
substantial  doubt  arising  from  the  unsatisfactory 
nature  of  the  evidence  of  the  case.  It  does 
not  mean  a  doubt  which  may  arise  from  some 
mere  whim  or  vagary  or  from  any  groundless 
surmise  or  guess." 

A  similar  Instruction  to  this  was  held  by 
this  court  not  to  be  erroneous  in  the  case  of 
people  V.  Del  Cerro,  9  Cal.  App.  764,  100  Pac. 
887,  and  the  court  there  said  "that,  rightiy 
understood,  the  Instruction  is  In  reality  with- 
in the  definition  of  the  doctrine  of  reasonable 
doubt  as  given  by  Chief  Justice  Shaw." 

Other  objections  are  based  upon  the  modi- 
fication and  the  refusal  of  certain  Instruc- 
tions. We  have  examined  these  objections, 
and,  without  entering  upon  a  discussion  of 
them  In  detail,  we  think  It  Is  sufficient  to  say 
that  they  are  without  merit  The  Jury  was 
very  fully  and  fairly  instructed  by  the  court 

Finally,  the  appellant  claims  that  under  the 
charter  of  the  city  of  Sacramento,  ratified  by 
the  Legislature  in  1911  (Stats.  1911,  Extra 
Session,  p.  305),  the  police  court  of  said  city 
has  jurisdiction  over  all  misdemeanors,  no 
matter  what  may  be  the  amount  of  the  fine  or 
the  length  of  imprisonment  This  contention 
of  appellant  is  based  on  the  first  subdivision 
of  section  164  of  the  said  charter,  which  pro? 
vldes  as  follows: 

"Said  police  court  shall  have  jurisdiction: 
(1)  Of  all  misdemeanors  enumerated  by  the 
general  laws  or  by  ordinances  of  the  city  and 
of  all  other  crimes  cognizable  by  justices' 
courts  and  courts  of  justices  of  the  peace  and 
police  courts  under  the'  Constitution  and  laws 
of  the  state  of  California." 

£1]  We  cannot  agree  with  appellant  In  this 
contention.  It  is  nowhere  provided  In  said 
charter  that  the  police  court  of  the  dty  of 
Sacramento  shall  have  jurisdiction  of  misde- 
meanors where  the  maximum  penalty  is  by 
fine  exceeding  $500,  or  Imprisonment  exceed- 
ing six  months. 

This  court  held  In  the  Matter  of  the  Appli- 
cation of  Tee  Kim  Mah,  31  Cal.  App.  196,  150 
Pac.  1060,  that— 

The  provisions  of  said  charter  creating  a 
police  court  in  the  city  of  Sacramento  did  not 
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"confer  npon  the  conrt  to  established  ezchisive 
jarisdiction  of  all  simple  mlsdemeaoors  commit* 
ted  within  the  Umits  of  the  city.  The  word 
'ezclasiye'  is  nowhere  used  in  those  proTlsions. 
It  is  obvious  to  our  minds  that  the  most  that 
was  intended  by  those  provisions  of  the  char- 
ter, so  lar  as  are  concerned  misdemeanors  com- 
mitted under  the  general  laws  of  the  state,  is 
that  the  police  court  of  said  city  shall  have  con- 
current jurisdiction  with  the  justices'  courts  of 
the  connty  of  snch  misdemeanors  when  they 
are  committed  within  the  limits  of  said  dty." 

It  Is  obvious  from  the  foregoing  that  the 
Jurisdiction  of  the  said  police  court  as  to 
misdemeanors  committed  under  the  general 
laws  of  the  state  is  the  same  as  the  Justices' 
courts  of  Sacramento  county.  There  la  no 
provision  of  said  charter  that  supersedes  or 
that  la  in  conflict  with  or  repugnant  to  any 
of  the  provisions  of  sections  1425  of  the  Penal 
Code. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    HART,  J.;    BURNETT,  J. 


LARAMIE  GROCERY  CO. 
(No.  843.) 


V.   BELL. 


(Supreme  Court  of  Wyomhig.    July  7,  1920.) 

Appeal   and   error   <s=»635(2)— Where   reconi 
showed  no  judgment  rendered,  writ  of  error 
dismissed. 
Where  the  record  showed  that  court  ren- 
dered judgment  for  plaintiff  on  first  cause  of 
action  and   recited  that,  to   the  findings   and 
judgment   upon  the   second   and   third   causes 
of  action,  plaintifif  excepted,  but  failed  to  show 
that  any  judgment  had  been  rendered   or  en- 
tered against  plaintiff  on  snch  causes,  held  that, 
where   sufficient  time   had   elapsed   to   correct 
the  error,  if  any,  writ  of  error  will  be  dismissed. 

Error  to  District  Court,  Albany  County; 
V.  J.  Tldball,  Judge. 

Action  by  the  Laramie  Grocery  Company 
against  Clara  Bell,  as  administratrix  of  the 
estate  of  Edwin  J.  Bell.  Judgment  In  part 
for  plaintiff,  and  plaintiff  brings  error.  Writ 
dismissed. 

Heard  (m  motions  to  strike  the  bill  of  ex- 
ertions and  to  return  the  bill  to  the  district 
court  for  correction  and  amendment 

Gibson  &  Sullivan,  of  Laramie,  for  plain- 
tiff in  error. 

N.  E.  Corthell  and  C.  P,  Arnold,  both  of 
Laramie,  for  defendant  in  error. 

POTTER,  J.  This  case  was  brought  to  this 
court  on  error  for  the  review  of  a  Judgment 


alleged  by  the  petition  in  error  to  taaTO  been 
recovered  againat  the  plaintiff  tn  error  by  the 
defendant  in  error  upon  the  second  and  third 
causes  of  action  set  out. in  the  petition  of 
plaintiff  in  error  In  a  certain  action  brought 
by  it  against  the  defendant  in  error  In  the 
district  court  The  case  was  heard  in  this 
court  in  January,  1918,  upon  two  motions  by 
the  defendant  in  error,  one  to  strike  the  bill 
of  exceptions,  and  the  other  to  return  the 
bill  to  the  district  court  for  correction  and 
amendment  of  a  certain  recital  to  the  effect 
that  it  contains  all  the  evidence  relating  to 
certain  negotiotlons,  contracts,  and  state- 
ments of  account.  But  after  the  hearing  we 
discovered,  upon  an  examination  of  the  rec- 
ord, that,  according  \o  the  showing  thereby,  no 
Judgment  had  been  rendered  or  entered  upon 
the  said  second  and  third  causes  of  action,  or 
either  of  them. 

The  attenti<ni  of  counsel  for  the  respective 
parties  was  thereupon  called  to  the  showing 
made  by  the  record  as  to  the  alleged  Judg- 
ment making  a  decision  upon  the  motlon^fe- 
sented  improper  imless  and  until  the  record 
might  be  amended  to  show  the  rendition  of 
the  Judgment  complained  of.  Sufficient  time 
having  long  since  elapsed  for  any  such  cor- 
rection if  it  might  properly  be  made  and  npon 
sufficient  grounds,  and,  nothing  having  been 
done  to  change  or  add  to  the  record  here,  we 
see  no  reason  for  further  continuing  the  case 
upon  the  docket  of  this  court 

The  Judgment  shown  by  the  record  here  re- 
cites that  the  court  "doth  now  find  generally 
for  the  plaintiff  and  against  the  defendant 
upon  the  first  cause  of  action,  and  for  the 
defendant  and  against  the  plaintiff  upon  the 
second  and  third  causes  of  action  respective- 
ly," and  it  then  further  states: 

"It  is  therefore  considered  and  adjudged  by 
the  court  that  the  plaintiff,  the  Laramie  Grocery 
Company,  a  corporation,  do  have  and  recover 
from  the  defendant,  Clara  Bell,  as  administra- 
trix of  the  estate  of  Edwin  J.  Bell,  deceased, 
defendant,  upon  the  first  cause  of  action,  the 
sum  of  $532.18,  together  with  the  costs  of 
this  action,  taxed  at  the  sum  of  $6,  and  that 
the  said  administratrix  pay  the  said  amount  in 
due  course  of  administration  so  ascertained  to 
be  due  to  the  plaintiff  from  the  defendant,  and 
to  said  findings  and  judgment  upon  the  second 
and  third  causes  of  action  plaintiff  excepts." 

The  Judgment  clearly  shows  the  finding  for 
the  defendant  upon  the  second  and  third . 
causes  of  action,  but  apparently  throu^  in- 
advertence, it  fails  to  include  au  order  for  a 
recovery  there<m,  although  it  recites  that 
plaintiff  excepts  to  the  findings  and  judgment 
upon  said  causes  of  action.  Since  plaintiff  in 
error  complains  only  of  a  Judgment  which 
does  not  appear  by  the  record  to  have  been 
rendered  or  entered,  the  questions  presented 
as  to  the  bill  of  exc^Uons  are  immaterial,  and 
for  the  reasons  stated  we  think  the  proceeding 
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In  error  should  be  dlsmiseed. 
ordered. 
Dismissed. 


It  wiU  be  80 


BKABD,  C.  J.,  and  BX/YDENBUBOH,  J., 
concur. 


BOARD  OF  COM'RS  OF  OURAY  COUNTY 

V.  BOARD  OF  COM'RS  OF  SAN  JUAN 

COUNTY.     (No.   9420.) 

(Supreme  Goart  of  Colorado.    June  7,  1920.) 

1.  Appeal  and  error  <^=>I0 17— Finding  of  fact 
of  the  trial  court  Is  conclusive,  tliough  part 
of  testimony  was  heard  by  refereee. 

The  appellate  court  will  not  Bift  and  weigh 
the  evidence,'  but  where  there  is  some  com- 
petent evidence  in  support  will  accept  the  trial 
court's  findings  of  fact  juat  as  a  verdict,  where 
some  of  the  evidence  was  heard  before  the 
court,  though  part  was  heard,  before  a  referee. 

2.  Upeal  and  error  is=3l008(l)— Where  court, 
tmn  consent  of  parties,  viewed  disputed  boun- 
daries, his  flndlng  Is  entitled  to  additional 
weight. 

In  an  action  involving  the  location  of  a 
boundary  between  two  counties  fixed  by  Gen. 
IjawB  1877,  i  385,  where  the  trial  judge,  who 
was  familiar  with  the  locality,  with  consent  of 
the  parties,  viewed  the  disputed  boundaries,  his 
finding  is  entitled  to  additional  weight  in  the 
appellate  court. 

In  Banc. 

Error  to  District  Court,  San  Juan  County; 
Jesse  C.  Wiley,  Judge. 

•  Action  by  tbe  Board  of  Commissioners  of 
tbe  County  of  Ouray  against  the  Board  of 
(Commissioners  of  the  County  of  San  Juan. 
Judgment  for  defendant,  and  plaintiiEf  brings 
error.    Affirmed. 

Carl  J.  Slgfried,  of  Ouray  (William  A.  Reef, 
of  Denver,  of  counsel),  for  plaintiff  in  error. 

W.  A.  Way,  of  Sllverton  (Russell  &  Reese, 
of  Durango,  of  counsel),  for  defendant  in 
error. 

BAILEY,  J.  Tbls  action  was  begun  in 
April,  1907,  to  determine  the  boundary  line 
between  the  counties  of  Ouray  and  San  Juan. 
The  trial  court  found  in  favor  of  the  latter 
county,  and  tbe  cause  was  brought  here  for 
review.  Judgment  was  reversed  and  the 
cause  remanded  for  a  new  trial.  58  Colo,  67, 
14S  Pac.  841.  Upon  the  second  trial  judg- 
ment was  again  entered  for  San  Juan  Coun- 
ty, and  the  cause  is  once  more  here  upon  writ 
of  error. 

The  boundary  in  dispute  was  fixed  by  the 
General  Laws  of  1877,  {  385,  as  foUows: 

"Commencing  at  a  point  on  the  boundary  line 
between  the  Counties  of  Hinsdale  and  San 
Juan,  due  east  of  the  junction  of  Mineral  Creek 
and  the  main  branch  of  the  Uncompahgre  Riv- 


er; thence  due  west  throngh  «Bid  Jimclion  to 
the  summit  of  the  divide  between  Red  Monntaia 
Valley  and  Ponghkeepsie  Goldi." 

The  question  of  fact  determined  in  tbe  for- 
mer action,  and  by  this  one  as  well,  is  wheth- 
er the  stream  designated  by  the  State  En- 
gineer Is  tbe  Mineral  Creek  mentioned  in  tbe 
statute.  As  was  stated  in  our  former  opin- 
ion, supra: - 

"The  contention  is  not  as  to  any  ambiguitj 
in  the  language  of  the  statute,  but  as  to  where 
tbe  junction  of  Mineral  Creek  and  tbe  main 
branch  of  tbe  Uncompahgre  River  is." 

[1]  It  appears  that  some  of  the  evidence 
upon  which  the  Judgment  rests  was  taken  be- 
fore a  referee,  and  therefore  it  is  contended 
that  the  rule  that  a  judgment  will  not  be 
disturbed  on  review.  If  there  Is  competent 
evidence  to  stupport  It,  is  not  here  involved 
because  the  trial  judge  had  no  opportunity 
to  hear  the  witnesses,  and  observe  their  de- 
meanor upon  the  witness  stand.  The  record 
dUcloses,  however,  that  some  of  tbe  testimony 
was  given  before  tbe  trial  court,  and  as  to 
those  witnesses  opportunity  was  given  to 
judge  of  their  credibility  by  their  manner  of 
testifying,  and  their  appearance  on  the  stand. 
In  Hugh  V.  Rominger,  16  Colo.  452,  24  Pac. 
1046,  the  case  was  not  tried  wholly  before  a 
referee,  but,  as  here,  testimony  adduced  up- 
<Hi  a  former  trial  was  introduced,  and  like- 
wise additional  testimony  by  parol.  In  de- 
claring that  this  circumstance  made  it  un- 
necessary for  the  ai^D^late  court  to  sift  and 
weigh  the  evidence,  it  was  said: 

"It  is  clear,  therefore,  that  the  case  does  not 
come  within  the  principle  announced  in  Sieber 
V.  Frink,  7  Colo.  162,  wherein  it  is  declared  to 
be  the  duty  of  tbe  Appellate  Court  to  sift 
•  •  •  the  evidence  with  a  view  to  a  just  de- 
termination •of  the  controversy,  but  rather 
within  the  general  principle  which  bias  been  re- 
peatedly announced,  that  this  court  will  neither 
disturb  the  verdict  of  the  Jury  nor  the  finding 
of  a  trial  court,  unless  it  is  well  satisfied  that 
the  judgment  or  the  verdict  is  bo  unsupported 
by  tbe  evidence  as  to  be  against  its  manifest 
weight,  or  the  record  compels  the  conclusion 
that  the  verdict  or  judgment  was  the  result  of 
those  influences,  motives  or  considerations 
which  the  law  does  not  permit  to  control  the 
findings  of  either  court  or  jury." 

A  like  rule  was  announced  and  approved  in 
McDonald  v.  Wirt,  38  Colo.  84,  88  Pac.  179. 

[2]  Moreover  it  appears  from  the  record 
that  the  trial  judge  was  familiar  with  the 
country  involved  in  the  dispute.  That  prior 
to  making  findings  and  the  entering  of  the 
decree  he  viewed  the  locality  in  question  with 
the  knowledge  and  consent  of  both  parties, 
and  with  attorneys  representing  both  sides 
participating  therein.  Under  these  circum- 
stances it  cannot  be  said  that  the  trial  court 
is  no  better  able  to  pass  upon  tbe  evidence 
than  is  this  court 
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In  any  event  we  bave  carefully  read  and 
ocoslAend  the  record  and  find  that  the  pre- 
ponderance of  evidence  is  In  rapport  of  the 
findings  of  the  Judge  ot  the  District  Court 
and  of  the  decree  there  rwdered.  Upon  the 
first  trial  of  this  cause  the  judge  reached  the 
game  conclusion  on  the  facta  as  was  reached 
In  the  trial  of  which  this  proceeding  is  In  re- 
view. Upon  the  record  there  appearing  to  he 
no  reversible  error  the  decree  of  the  trial 
court  should  be  and  hereby  is  affirmed. 

Judgment  affirmed. 

TBIiLEB,  J.,  not  participating. 


QREENLEE8   v.    CHEZIK.    (No.    9832.) 

I 
(Supreme  Court  of  Colorado.    June  7,  1920.) 

1.  Bills  and  notes  «=>47S— Plea  of  payment  ad- 
mits the  original  liability. 

A  plea  of  payment  admits  the  original  lia- 
bility on  negotiable  instruments. 

2.  Pleading  <s=336(3)— Admission  of  plea  of 
payment  cannot  be  eontradloted  by  party 
making  It. 

Admission  of  plea  of  payment  cannot  be 
contradicted  by  party  mabing  it. 

3.  Bills  and  notes  «=9474— Payment  and  plea 
thereof  Is  reeegnltlon  of  exeoutlon,  delivery, 
and  oonslderatlon. 

Payment  of  negotiable '  paper,  and  a  plea 
thereof.  Is  the  most  solemn  recognition  of 
execution,  delivery,  and  consideration,  and  one 
so  pleading  is,  in  the  absence  of  fraud  and  du- 
ress, estopped  to  deny  the  admission. 

4.  BHIs  and  note*  «=»6&— Delivery  ef  a  note 
'  to  enable  the  poyeie  to  use  proceeds  gives 

power  to  negotiate. 
Delivery  of  a  note  under  an  agreement  that 
the  payee  should  transfer  lots  to  the  maker  at 
a  uniform  price,  alUiough  the;  were  to  be  pur- 
chased from  various  owners,  gave  the  payee 
the  right  to  negotiate  the  note,  which  was  for 
a  large  amount. 

3.  Bills   and   notes   «=»35 1— Transferee   after 
maturity  bound  by  payment. 
One    wfao    acquired    title    after    maturity, 
where  payment  had  been  made  to  the  original 
payee,  4m  bound  by  payment.      / 

6.  Appeal  and  error  «=>IOII(l)— Finding  on 
oonfliotiag  evidence   not  disturbed. 

Sending  of  the  trial  court  on  conflicting  evi- 
dence will  not  be  disturbed  by  the  appellate 
court. 

7.  Estoppel  «s»72— Where  agent  of  nalier 
was  guilty  of  fraud  in  negotiating  note,  loss 
shonid  fall  on  maker. 

Where  one  to  whom  a  maker  intrusted 
the  possession  of  a  note  was  guilty  of  fraud 
in  negotiating  note,  the  loss  should  fall  on  the 
maker  who  made  the  fraud  possible  rather 
than  a  bona  fide  holder  who  paid  good  and  ade- 
quate consideration.  . 


8.  New  trial  «sbI04(I)— Cumalirtlve  evide«ee 
le  Insutnoient  to  Justify. 

Cumulative  evidence  is  insufficient  to  jus- 
tify new  trial. 

9.  New  trial  «=3l02(7)— Not  granted  on  ao- 
eount  of  publio  records  of  whieh  party  was 
etairgad  with,  knowledge. 

Alleged    newly    discovered    evidence,    con-  . 
risting  of  public  records  of  which  a  party  had 
presumptive   knowledge  and   of  which   by  the 
exercise  of  diligence  be  might  have  had  actual 
knowledge,  etc.,  will  not  warrant  new  trial. 

Department  1. 

Error  to  District  Court,  Pueblo  County;  S. 
D.  Trimble,  Judge. 

Action  by  J.  A.  Chezlk  against  J.  R.  Green- 
lees.  There  was  a  judgment  for  plainHfC, 
and,  defendant  brings  error.    Affirmed. 

J.  T.  McCorkle  and  S.  S.  Packard,  both  of 
Pueblo,  for  plaintiff  in  error. 

Benjamin  F.  Koperlik,  of  Pueblo,  for  de- 
fendant In  error. 

BUBKE,  J.  Plaintiff  in  error,  J.  E.  Green- 
lees,  executed  and  delivered  to  one  Mrs. 
Louise  Wiley  his  promissory  note  for  |1,750. 
Mrs.  Wiley  negotiated  this  note  to  defendant 
in  error,  J.  A.  Chezlk.  Chezlk  brought  suit 
thereon  against  Greenlees  and  recovered 
Judgm^it.  From  that  judgment  this  writ  is 
prosecuted  and  the  cause  is  now  before  us  on 
application  for  supersedeas.  Extended  briefs 
have  been  filed,  and  no  reason  appears  why 
the  cause  should  not  now  be  finally  disposed 
of.  The  validity  of  the  judgment  lu  question 
depends  upon  certain  defenses  to  this  note, 
but  two  of  which  demand  consideration. 

[1,21  It  is  asserted  that  delivery  of  the 
note  to  Wiley  was  conditional,  the  condition 
being  that  it  should  be  used  only  for  the  pur- 
chase of  lots  in  the  city  of  Pueblo,  which 
were  to  pass  to  Greenlees  under  a  contract 
which  he  had  with  Wiley;  that  this  condition 
was  never  fulfilled;  and  that  Chezlk  took 
the  note  with  full  knowledge  of  these  facts; 
hence  his  title  Is  Invalid.  It  is  dear  that  the 
lots  mentioned  were  to  be  purchased  from  dif- 
ferent owners  at  different  prices  and  trans- 
ferred to  Greenlees  at  a  uniform  price  of 
$40  each.  It  Is  therefore  apparent  that  the 
delivery  of  the  note  to  Wiley  carried  with  it 
the  right  of  uegotiatiou,  without  which  It 
would  have  l)een  valueless.  Moreover  it  Is 
alleged,,  and  undisputed,  that  this  note  was 
paid  by  Greenlees  to  Wiley,  without  cancel- 
lation or  delivery.  A  plea  of  payment  ad- 
mits the  original  liability.  Mohr  et  al.  v. 
Barnes,  4  Colo.  350.  Such  admission  by  plea 
cannot  t>e  contradicted  by  the  party  making 
It  Harvey  et  al.  v.  D.  &  R.  G.  R.  R.  Co.,  5« 
Colo.  570-572,  139  Pac.  1008;  Hamilton  T. 
Moore,  4  Watts  &  S.  (Pa.)  570. 

[3]  Payment  by  the  maker  of  negotiable 
paper,   and   plea    thereof,   is   the   most   sol- 
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emn  recognition  of  execution,  delivery,  and 
consideration,  and  these  things  be  is  thereby 
estopped  to  deny.  Such  estoppel  might,  of 
course,  be  removed  by  evidence  of  fraud,  du- 
ress, etc,  but  this  record  discloses  no  such 
evidence. 

[4]  Much  space  is  devoted  in  these  briefs 
to  a  ruling  on  the  evidence  of  an  attorney 
vrho  testified  that  be  advised  Ohezlk  of  the 
conditions  under  which  Wiley  received  the 
note.  This  testimony  the  trial  court  finally 
excluded  on  the  ground  that  it  was  a  confiden- 
tial communication  made  by  the  attorney  to 
Ghezik  in  the  course  of  professional  employ- 
ment The  confidential  nature  of  the  com- 
munication, as  well  as  the  employment,  are 
dmied  and  argued  at  lengtli.  Both  become 
Immaterial  in  view  of  what  has  already  been 
said  of  the  implied  authority  to  Wiley  to  ne- 
gotiate the  note  and  Greenlees'  recognition 
of  her  title  by  payment 

[5, 1]  The  second  defense  is  that  Chezik 
took  title  to  this  note  after  maturity,  in  which 
event  he  would,  of  course,  be  bound  by  the 
paym^it  irrespective  of  knowledge.  On  this 
subject  the  trial  court  found  for  defendant  In 
error  on  conflicting  evidence,  and  the  rule  Is 
well  established  that  such  a  finding  will  not 
be  disturbed  here.  Sayre  v.  Leonard,  57  Colo. 
116-110, 140  Pac.  196;  HaUack  et  al.  v.  Stock- 
dale  et  al.,  14  Colo.  198-200,  23  Pac.  340; 
County  Com'rs  v.  Bd.  Co.  Com'rs,  No.  9420, 
190  Pac.  666,  this  day  decided. 

[7]  Greenlees  left  this  note  in  the  bands  of 
Wiloy  from  March  14,  1914,  and  it  was  not 
due  unlll  eight  months  from  that  date.  He 
thus  put  it  in  her  power  to  negotiate  it  re- 
gardless of  the  conditions  under  which  it 
was  delivered  and  so  defraud  either  the  pur- 
chaser or  the  maker.  Chezik  not  only  paid 
a  good  and  valuable  consideration  for  the 
note  but  an  adequate  consideration.  As  be- 
tween Greenlees  and  Chezik,  the  loss  which 
must  now  be  sustained  through  the  bad  faith 
of  WUey  must  fall  upon  Greenlees,  whose 
fault  made  it  possible  to  iwrpetrate  the  fraud. 
Wedge  Mines  Oo.  v.  Denver  Nat  Bank,  19 
Colo.  App.  182,  72  Pac  873. 

i;t]  Plaintiff  in  error  filed  a  motion  for  a 
new  trial,  which  was  overruled.  The  only 
ground  of  this  motion  requiring  our  consid- 
eration is  that  of  newly  discovered  evidence. 
The  evidence,  however,  is  merely  cumulative, 
and  is  insufficient  to  Justify  the  motion.  Mar- 
tin V.  Hazzard  Powder  Co.,  2  Colo.  596-600. 

[•]  Moreover  It  consists  of  public  records 
of  which  Greenlees  had  presumptive  knowl- 
edge, and  of  which,  by  the  exercise  of  dili- 
gence during  the  trial,  he  might  have  had 
actual  knowledge.  29  Cyc.  885;  Welmer  v. 
Lowery,  11  CaL  104-113. 

For  the  foregoing  reasons  the  supersedeas 
Is  denied  and  the  Judgment  afllrmed. 

GABIUOUES,  C.  J.,  and  TELLESt,  J^  con- 
cnr. 


FOWLER,  CoDirty  SuperintsndMt  ef  PaUis 

lutruotlen,  et  al.  v.  PARK  et  al. 

(No.  10977.) 

(Supreme  Court  of  Oklahoma.    June  15,  1920.) 

(Syttabut  by  the  Court.) 

Inlunotlon    <S=s>78 — Quo    warranto    ®s>8— Quo 
warranto  held  proper  to  test  validity  of  or- 
ganization   of    oonsolldated    school    distriot; 
Injunction  Inapplloalile. 
After  a  municipal  corporation,  such  As  a 
consolidated   school   district  has   been   organ- 
ized, quo  warranto  is  the  proper  remedy  to  de- 
termine the  question  of  its  legal  existence  or 
the  validity  of  its  organization.    The  courts  are 
without  power  bo  to  do  by  injonctlon,  or  to  re- 
strain existing   ofScers   from   exercising   their 
proper  functions. 

Appeal  from  Superior  Court,  Pottawato- 
mie County ;  Leander  O.  Pitman,  Judge. 

Action  by  Ed  Park  and  others  against 
H.  M.  Fowler,  County  Superintendent  of 
Public  Instruction,  and  others,  ^r  an  in- 
junction. Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Reversed  and  remanded, 
with  instructions  to  dismiss. 

Joe  M.  Adams  and  W.  L.  Chapman,  both 
of  Shawnee,  for  plaintiffs  in  error. 

Lydlck  &  Arrington  and  Goode  &  Dlerker, 
all  of  Shawnee,  for  defendants  in  error. 

McNeill^  J.  This  action  was  commenced 
in  the  district  court  of  Pottawatomie  county 
by  Ed  Park,  as  plaintiff,  against  H.  M. 
Fowler,  county  superintendent  of  public  In- 
struction, as  defendant,  to  enjoin  the  said 
county  superintendent  from  dedarlng  a  con- 
solidated school  district  organized  and  de- 
claring three  school  districts  disorganised. 
The  petition  alleged  that  Ed  Park  is  an  elec- 
tor and  taxpayer  of  school  district  No.  113 
of  Pottawatomie  county,  and  the  defendant 
H,  M.  Fowler  Is  superintendent  of  public 
instruction  of  said  county;  that  certain  i>e- 
titions  claiming  to  be  signed  by  the  electors 
of  school  districts  Nos.  113,  22  and  25  of 
said  county,  had  been  filed  with  the  county 
sui)erintendent  asking  that  the  election  be 
called  for  the  purpose  of  voting  on  tl)e  ques- 
tion of  whether  said  three  school  districts 
should  be  consolidated  into  one  consolidated 
school  district  Numerous  allegations  were 
made  that  the  petitions  were  not  properly 
signed,  and  that  the  district  comprised  less 
than  25  square  miles,  and  had  an  assessed 
valuation  of  less  than  $500,000.  Plaintiff 
alleged  that  an  election  had  been  held,  and 
that  the  people  of  the  district  bad  voted  to 
cpnsoUdate  said  districts,  and  the  county 
superintendent  was  about  to  declare  the  con- 
solidated district  organized,  and  the  three 
districts  disorganized.  Plaintiff  alleges  that 
the  county  superintendent  was  without  Juris- 
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diction  'to  can  tlie  Section,  and  all  the  pio- 
ceedlngs  tberennder  were  void,  and  plaintiff 
aaked  tliat  the  county  superintendent  be  en- 
joined from  taking  any  further  steps  In  de- 
claring the  district  consolidated,  or  In  dis- 
solving the  old  school  districts. 

On  the  same  date  the  petition  was  filed  the 
county  judge  Issued  a  restraining  order,  en- 
joining the  county  superintendent  from  fur- 
ther proceeding  In  the  organizing  of  the  new 
district  and  from  dissolving  the  old  districts, 
and  made  said  order  effective  until  June  17, 
1918,  at  10  a.  m.,  at  which  time  the  order 
provided  the  Injunction  was  to  be  set  for 
bearing  before  the  district  judge,  and  the  re- 
straining order  should  be  effective  upon 
plaintiff  giving  a  bond  In  the  sum  of  $500. 

To  this  petition,  a  demurrer  was  filed. 
Thereafter  the  case  was  transferred  to  the 
superior  court,  and  an  amended  and  sup- 
plemental petition  was  filed,  setting  forth 
that  the  county  superintendent  bad  made  an 
order  dissolving  the  old  school  districts,  and' 
had  organized  a  consolidate  district,  and 
that  R.  L.  Chancellor,  N.  G.  McCarter,  and 
J.  V.  Howell  were  officers  of  the  new  dis- 
trict, and  that  said  directors  had  called  an 
election  for  the  8th  day  of  August  to  vote 
an  extra  levy  to  conduct  school  In  said  con- 
solidated district.  School  District  No.  113 
filed  a  plea  of  intervention  In  the  case,  and 
was  made  a  party  plaintiff,  and  Messrs. 
Chancellor,  McCarter,  and  Howell,  the  of- 
ficers of  the  new  district,  were  made  parties 
defendant  The  proceedings  sought  to  en- 
join the  officers .  of  the  consolidated  school 
district  upon  the  amended  and  supplemental 
petition  from  performing  the  proper  func- 
tions of  their  offices,  .as  officers  of  the  con- 
solidated school  district,  and  to  declare  the 
consolidated  school  district  disorganized. 
To  this  petition  the  defendants  demurred 
for  the  reason  the  amended  supplemental  pe- 
tition did  not  sta'te  facts  sufficieut  to  con- 
stitute a  cause  of  action,  and  that  the  peti- 
tion shows  that  plaintiff  had  no  Interest  in 
said  suit  sufficient  to  maintain  said  cause 
of  action.  The  demurrers  were  overruled, 
and  the  defendants  filed  their  answer,  and 
the  case  was  tried  to  the  court,  and  the 
judgment  rendered  for  the  plaintiff.  The 
court  rendered  judgment,  declaring  the  or- 
der of  the  county  superintendent  disorganiz- 
ing school  districts  Kos.  113,  22,  and  25  void, 
and  the  order  organizing  ttie  said  districts 
into  a  consolidated  district  null  and  void,  and 
enjoined  the  directors  of  the  consolidated 
district  from  acting  as  directors  of  said 
school  district,  and  enjoining  the  county  su- 
perintendent from  making  any  further  or- 
ders in  reference  to  the  organization  and 
disorganization  of  said  districts. 

For  reversal  of  said  cause,  plaintiff  in  er- 
ror contends:  Blrst,  that  the  court  erred  in 
overruling  the  demurrer  of  plaintiff  in  error 
to  the  petition  of  defendants  in  error,  for 
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the  reason  the  amended  and  supplemental 
petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action  In  favor  of 
plaintiffs  Ed  Park  or  school  district  No. 
113  and  against  the  defendants,  and  failed 
to  show  any  actionable  right  in  either  of 
said  plaintiffs.  It  Is  further  contended  that 
the  court  erred  In  rendering  judgment  in 
favor  of  plaintiff  and  against  the  defend- 
ants, for  the  reason  the  evidence  was  in- 
sufficient to  support  said  judgment. 

On  the  trial  of  the  case,  the  plaintiffs  pro- 
duced the  county  superintendent,  who  testi- 
fied that  he  had  made  an  order  consolidating 
said  school  districts,  and  the  order  was  In- 
troduced in  evidence,  dated  July  28,  1918, 
which  order  disclosed  that  the  three  defend- 
ants McCarter,  Chancellor,  and  Howell  were 
the  officers  of  said  consolidated  school  dis- 
trict. The  evidence  Introduced  on  behalf 
of  the  plaintiffs  was  an  attack  on  the  suf- 
ficiency of  the  petition  filed  with  the  county 
superintendent,  prior  to  his  calling  the 
election,  and  the  question  as  to  the  assessed 
valuation  of  the  school  district. 

As  to  whether  the  petition  stated  a  cause 
of  action  in  favor  of  plaintiffs  Ed  Park  and 
school  district  No.  113,  this  court  has  passed 
upon  the  Identical  question  here  presented 
in  the  case  of  Earlboro  Tp.  v.  Howard,  47 
Okl.  455,  149  Pac.  130,  where  the  court 
stated  as  follows: 

"After  a  municipal  township  has  been  organ- 
ized, quo  warranto,  is  the  proper  remedy  to  der 
termine  the  question  of  its  legal  existence  or 
the  validity  of  its  organization.  The  courts  are 
without  power  so  to  do  by  injunction,  or  to 
restrain  existing  officers  from  exercising  their 
proper  functions." 

In  the  case  of  Stiles,  Treasurer,  v.  City 
of  Guthrie,  3  Okl.  39,  41  Pac.  388,  we  held: 

"When  considering  this  question,  however, 
as  applied  to  the  right  of  a  private  citizen  to 
maintain  an  action  where  his  own  separate  and 
distinctively  private  interests  are  not  involved, 
the  Supreme  Court  of  Kansas  lias  uniformly 
held,  under  our  Code,  that  a  private  person 
cannot,  by  virtue  of  being  a  citizen  and  tax- 
payer, maintain  an  action  against  public  officers 
where  the  act  complained  of  affects  only  the 
interests  of  the  public  in  general,  and  not 
those  of  a  private  person  in  particular." 

Such  was  the  holding  of  this  court  In  the 
case  of  Thompson  v.  Haskell,  24  Okl.  76, 
107  Pac.  700;  State  v.  Armstrong,  27  Okl. 
810,  117  Pac.  332;  Armstrong  v.  State,  29 
Okl.  161,  116  Pac.  770,  Ann.  Cas.  1913A, 
565,  where  the  court  stated  as  follows : 

"If  the  action  b«  for  usurping  a  franchise 
by  a  corporation,  it  should  be  against  the  cor- 
poration, but,  if  for  usurping  the  francliise  to 
be  a  corporation,  it  should  be  against  the  par- 
ticular persons  guilty  of  the  usurpation  by 
assuming  to  act  in  a  corporate  capacity,  and 
not  against  the  corporation  as  snch."- 
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See,  also,  Smith  v.  State,  47  OkL  682,  149 
Pac,  884.  The  rule  Is  stated  in  82  Cyc. 
1415,  as  follows: 

"In  the  alwenee  of  statutory  provision  to  the 
contrary,  quo  warranto  proceedings  are  held 
to  be  the  only  proper  remedy  in  cases  in  which 
they  are  available.  Thus  they  are  held  to  be 
the  exclusive  method  of  questioning  the  legality 
of  the  organization  or  a  change  in  the  territory 
of  the  quasi  public  corporation,  such  as  a 
school  district,  or  a  drainage  district,  or  of 
determining  the  right  to  hold  and  exercise  a 
judicial  or  other  public  office,  or  to  enforce 
the  forfeiture  of  a  corporate  franchise,  to  at- 
tack the  validity  of  the  organization  of  a  cor- 
poration or  to  try  title  to  an  office  therein,  and 
when  the  remedy  by  quo  warranto  is  avail- 
able, it  is  held  that  there  is  no  concurrent 
remedy  in  equity  unless  by  virtue  of  statutory 
provision." 

82  Cya  1424,  states  as  follows: 

"Quo  warranto  is  the  proper,  and  in  the  ab- 
sence of  statute  the  exclusive,  proceeding  to 
determine  the  question  of  the  legal  existence  or 
validity  of  the  organization  of  a  municipal  cor- 
poration, such  as  a  city  or  village,  a  township 
or  a  school  district,  and  in  such  proceedings  it 
may  be  shown  that  the  incorporation  is  void 
because  of  fraud  in  securing  the  charter  or  in 
the  organization  of  the  municipality." 

The  only  relief  sought  by  the  amended  and 
supplemental  petition  was  to  test  and  de- 
termine the  validity  of  the  organization  of 
the  consolidated  sdiool  district  Following 
the  cases  heretofore  cited,  the  petition  failed 
tO'  state  facts  sufficient  to  constitute  a  cause 
of  action  In  favor  of  the  plaintlfl's,  and  the 
demurrer  to  the  amended  and  supplemental 
petition  should  have  been  sustained,  unless 
It  can  be  said  that  by  reason  of  the  allega- 
tions in  the  petition  that  the  superintendent 
of  public  instruction  executed  the  order  con- 
solidating the  new  school  district  and  dis- 
solving the  old  district,  when  he  was  en- 
Joined  from  so  doing  by  a  restraining  order, 
and  said  orders  were  made  In  violation  of 
said  Injunction  and  by  reason  of  said  allega- 
tion, the  same  stated  a  cause  of  action. 
Counsel  for  defendants  in  error  do  not  brief 
the  case  upon  this  theory.  These  allegations 
might  be  sufficient  to  state  a  cause  of  ac- 
tion In  favor  of  the  plaintiffs.  Conceding 
the  same  does,  stiU  the  judgment  would  have 
to  be  reversed  for  the  reason  there  was  no 
evidence  to  support  this  allegation  In  the 
petition.  The  order  of  the  county  court,  dat- 
ed June  12th,  which  enjoined  the  superintend- 
ent of  public  Instruction  from  organizing  the 
consolidated  school  district  and  from  dis- 
organizing the  old  school  district  was  made 
effective  until  the  17th  day  of  June.  The 
record  does  not  disclose  that  this  order  was 
ever  extended  In  force  and  effect  after  the 
17th  day  of  June,  and  no  contention  Is  made 
in  the  brief  that  the  same  was  ever  so  ex- 
tended.   The  case  is  tried  on  the  theory  the 


petition  stated  a  cause  of  action  by  reason 
of  the  other  allegatlonB  contained  in  said 
petition.  The  only  evidence  Introdnced  was 
upon  the  question  of  Irregularities  of  the  pro- 
ceedings In  organizing  said  consolidated 
school  district 

The  defendant  in  error  relies  upon  the  cas- 
es of  Board  of  Bdncatlon  of  City  of  Pond 
Creek  v.  Boyer,  6  OkL  225,  47  Pac.  1090, 
School  District  No.  44,  Caddo  County,  v. 
Turner,  13  Okl.  71,  73  Pac.  962,  and  Cleve- 
land V.  Sdhool  District  No.  71,  Grady  Coun- 
ty, 51  Okl.  69^  151  Paa  677,  but  these  cas^ 
are  not  In  point  An  examination  of  each  of 
those  cases  discloses  that  the  proceedings 
were  to  enjoin  the  officials  from  doing  a 
particular  act,  and  It  was  not  the  purpose 
of  those  cases  to  test  the  validity  or  regu- 
larity of  the  organization  of  the  municipal 
organisation.  The  only  purpose  of  the  pro- 
ceeding in  this  case  was  to  determine  the 
question  of  the  legal  existence  of  the  ctm- 
solldated  school  district,  and  the  proper  pro- 
ceeding to  determine  this  question  is  by  quo 
warranto,  and  such  a  proceeding  cannot  be 
maintained  on  behalf  of  a  private  Individual 
by  Injunction. 

For  the  reasons  stated,  die  Judgment  of 
the  court  is  reversed  and  remanded,  with  In- 
structions to  dismiss  the  plaintiffs'  peti- 
tion. 

RAINEY,  a  J.,  and  HARBISON,  KANE, 
PITCHFORD,  and  JOHNSON,  JJ,  concur. 


COLLINS  et  al.  v.  INDUSTRIAL  SAV.  SOC. 
etal.    (No.  9149.) 

(Supreme  Court  of  Oklahoma.    May  25,  1920. 
Rehearing  Denied  June  29,   1020.) 

(Syttabut  hy  the  Court.) 

Jury  €=9l4(4>— Where,  in  foraclosara,  pertoa- 
al  ludgment  la  sought,  defendant  entitled  to 
jury. 

Under  section  4993,  Rev.  Laws  1910,  in  a 
foredosure  proceeding, 'where  a  personal  judg- 
ment for  money  is  sought  by  plaintiff  against 
defendant,  the  defendant  is  entitled  to  a  jury 
trial,  unless  a  jury  Is  waived  or  a  reference 
ordered. 

Error  from  District  Court,  Canadian  Coun- 
ty;  Edward  Dewes  Old  field,  Judge. 

Suit  by  the  Industrial  Savings  Society 
against  Bstella  Collins,  and  others.  Judg- 
ment was  rendered  against  defendants  Col- 
lins, in  favor  of  plaintiff  and  certain  code- 
fondants,  and  defendants  Collins  bring  error, 
in  so  far  as  relief  was  awarded  to  plaintiff. 
Reversed  and  remanded. 
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W.  M.  Wallace,  of  Bl  Beno,  for  plaintUb 
In  error. 

Fogg  &  Bennett,  of  £31  Reno,  for  defend- 
ants in  error. 

BAILET,  J.  On  the  25tb  day  of  July, 
1916,  suit  was  commenced  in  tbe  district 
court  of  Canadian  county  by  the  Industrial 
Savings  Society  as  plaintiff  against  Estella 
Collins,  George  B.  Collins,  El  Reno  State 
Bank,  El  Reno  Mill  &  Elevator  Company, 
and  Ella  K.  Holt,  as  defendants.  The  materi- 
al allegations  of  plaintiff's  petition  are:  . 

That  on  or  about  the  27th  day  of  May, 
1911,  the  defendant  Estella  Collins  purchas- 
ed of  plaintiff  20  shares  of  its  dasa  D  capi- 
tal stodc,  of  the  matured  value  of  $50  per 
share;  that  thereafter  the  said  Estella  Col- 
lins and  her  husband,  George  £1  Collins,  bor- 
rowed from  said  pla:intifC  the  sum  of  $1,000, 
and  that  said  defendants  Estella  Collins  and 
George  E.  Collins  executed  and  delivered  to 
plaintifT  a  certain  bond,  conditioned  that  the 
said  defendants  would  do  and  perform  all 
things  required  of  them  to  be  done  under 
the  terms  and  conditions  of  said  bond ;  and 
that  such  defendants  would  make  payments 
required  under  the  terms  of  said  bond  until 
the  shares  of  stock  matured  or  reached  the 
par  value  of  $50  per  share,  or  until  tbe  said 
ESetella  Collins  had  made  94  monthly  pay- 
ments in  the  sum  of  $16.80  eadi.  To  secure 
the  imyment  of  said  sums,  and  as  a  part  of 
the  same  transaction,  the  said  Estella  Collins 
and  George  E.  Collins  executed  their  certain 
mortgage,  dated  J;ine  1,  1911,  mortgaging  to 
the  said  Industrial  Savings  Society  certain 
real  estate  located  In  the  city  of  El  Reno. 

It  Is  farther  alleged  that  the  defendants 
Itetella  Collins  and  George  E.  Collins  had  de- 
faulted in  the  payment  provided  for  in  said 
bond,  and  that  the  entire  sum  to  be  paid, 
under  the  terms  and  condition  of  said  bond, 
was  due,  it  is  alleged  that  said  Industrial 
Savings  Society  had  paid  the  sum  of  $18  for 
insurance  upon  the  property  'mortgaged  by 
said  defendants  EsteUa  Collins  and  George 
B.  Collins,  and  that  the  said  defendant  in  er- 
ror was  entitled  to  recover  of  said  plaintiffs 
in  error  the  sum  of  $651.48,  together  with 
the  sum  of  $65.14  as  attorney's  fees.  The  El 
Reno  State  Bank,  El  Beno  Mill  &  Elevator 
Company,  and  Ella  K.  Holt  are  alleged  to 
claim  some  right,  title,  and  interest  in  and  to 
the  property  mortgaged  to  the  said  Indus- 
trial Savings  Society,  and  Judgment  is  pray- 
ed against  plaintiffs  In  error  in  the  amount 
and  sums  above  alTi^ged,  and  for  Judgment 
against  the  defendants  El  Reuo  State  Bank, 
El  Reno  Mill  &  Elevator  Company,  and  Ella 
K.  Holt,  adjudging  that  the  claims  of  the 
said  El  Beno  SUte  Bank,  El  Reno  Mill  & 
EUevator  Company,  and  Ella  K.  Holt  are  sub- 
ordinate and  Inferior  to  the  rights,  claims, 
and  interest  of  said  defendant  in  error. 

The  El  Beno  State  Bank,  El  Reno  MUl  & 
Elevator  Company,  and  Ella  K.  Holt,  tbe  de- 


fendants, answering,  alleged  certain  rights, 
title,  and  interest  in  and  to  the  land  and 
premises  upon  which  foreclosure  was  sought 
to  be  had,  but  admitted  that  such  interest 
was  inferior  to  the  claims  of  said  Industrial. 
Savings  Society.  The  defendants  Estella 
Collins  and  George  B.  Collins  answered,  and, 
after  a  general  denial,  admitted  the  execu- 
tion of  the  bond  and  mortgage  sued  on,  but 
alleged  that  the  said  Industrial  Savings  So- 
ciety is  a  building  and  loan  association,  and 
that  at  the  time  said  loan  was  had  and  se- 
cured said  society  did  not  comply  with  the 
laws  of  the  state  of  Oklahoma  relative  to 
competitive  bidding,  and  that  at  the  time 
such  loan  was  made  that  the  agent  of  said 
Industrial  Savings  Society  required,  receiv- 
ed, and  collected  an  additional  sum  as  com- 
mission for  making  and  securing  said  loan, 
and  that  such  loan  was  illegal  and  usuri- 
ous. The  borrowing  defendants  further  al- 
leged that  they  had  made  60  monthly  pay- 
ments, of  the  total  sum  of  $766,  together  with 
a  further  sum  of  $17.45,  wrongfully  charged 
and  received  by  defendant  in  error,  at  the 
time  said  loan  was  made,  and  by  cross-peti- 
tion defendants  EsteUa  Collins  and  George 
E.  Collins  charged  defendants  in  error  with 
unlawfully  and  wUUully  taking,  receiving, 
reserving,  and  charging  interest  in  excess  of 
that  allowed  by  law,  and  praying  Judgment 
agalDst  said  defendants  in  error  in  the  sum 
of  $830,  together  with  attorney's  fees  thereon. 

At  the  trial  of  the  cause,  after  the  intro- 
duction of  the  evidence  ssubmitted,  the  court 
discharged  the  Jury  and  rendered  Judgment 
against  the  defendants  Estella  Golllna  and 
George  E.  Collins,  and  also  rendered  Judg- 
ment In  favor  of  the  El  Beno  State  Bank,  El 
Beno  Mill  &  Elevator  Company,  and  Ella  K. 
Holt  as  against  the  said  Estella  Collins  and 
George  E.  Collins.  To  the  rendition  of  Judg- 
ment in  favor  of  the  El  Beno  State  Bank,  El 
Reno  Mill  &  Elevator  Company,  and  Ella  K. 
Holt  against  the  said  Estella  Collins  and 
George  E.  Collins,  no  exceptions  were  taken 
or  reserved,  and  no  appeal  has  been  prose- 
cuted to  this  court  from  such  Judgment  of  t^ 
trial  court ;  the  appeal  here  being  only  fp' 
the  Judgment  of  the  court  as  It  relate;'' 
effects  the  Judgment  rendered  on  b^ 
the  Industrial  Savings  Society,  an^ 
plaintiffs  in  error,  Estella  Collins; 
E.  Collins. 

Under  our  view  of  this  cas/ 
Blgnment  of  error  necessary  / 
is   plaintiffs   in   error's   f 
which  is  as  follows: 


"The  court  erred  in  <• 
refusing  to  submit  tb 
tion  of  the  jury." 

As  set  forth  ' 
fendant  in  c 
Judgment  p 
sum  of  $*" 
for  certai. 


V>4nd8 

'«^>rb; 

^■^ho  is 


Digitized  by 


Google 


672 


190  PACIFIC  BEPORTEB 


(OkL 


'With  a  foreclosiire  of  tbe  mortgage  sued  on. 
In  tbeir  answer  plaintiffs  in  error,  after  a 
general  denial,  admitted  a  balance  due  to  the 
defendant  in  error  on  the  bond  in  the  sum 
of  $219.65,  and  by  way  of  cross-petition 
sought  to  recover  of  defendant  in  error  usuri- 
otis  interest  alleged  to  amount  to  the  sum  of 
$830,  together  with  attorney's  fees. 

As  noted  above,  the  Jury  was  duly  and  reg- 
ularly impaneled,  but  after  the  introduction 
ol  evidence  tn  the  case  the  oourt  discharged 
the  jury  from  the  further  consideration  of 
the  case,  and  proceeded  to  render  judgment 
in  favor  of  the  defendant  in  error,  and 
against  the  plaintiffs  in  error  in  the  principal 
sum  of  $616.09,  and  for  judgment  foreclos- 
ing the  mortgage  held  by  defendants  in  error, 
and  directing  the  sale  of  the  property  in  the 
manner  prescribed  by  law.  This,  then,  was 
an  action  Instituted  by  the  defendant  in  er- 
ror for  thie  recovery  of  money  and  for  the 
foreclosure  of  his  mortgage.  The  pleadings 
in  the  ca'se  are  sufficient  to  admit  the  rendi- 
tion of  a  personal  judgment  against  plaintiffs 
in  error  (Foote  v.  Sprague,  13  Kan.  155; 
Lichty  T.  McMartin,  11  Kan.  365 ;  2  Jones  on 
Mortgages  [7th  Ed.]  par.  1336),  and  the  judg- 
ment rendered  is  a  personal  judgment  for  the 
debt  Section  4993,  Rev.  Laws  1910,  is  as  fol- 
lows: 

"Issues  of  law  must  be  tried  by  the  court, 
unless  referred.  Issues  of  fact  arising  in  ac- 
tions for  tbe  recovery  of  money,  or  of  specific 
real  or  personal  prot>erty,  shall  be  tried  by  a 
Jnry,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered,  as  hereinafter  provided." 

This  section  of  the  statute  has  been  repeat- 
edly construed  by  this  court  In  Maas  v. 
Dunmyer,  21  Okl.  434,  96  Pac.  591,  this  court 
after  referring  to  the  Kansas  cases  constru- 
ing this  identical  statute,  says: 

"The  effect  of  the  rule  established  in  all  of 
those  cases  is  that  in  a  foreclosure  proceeding, 
where  personal  judgment  for  money  ia  sought 
by  plaiiltiff  against  defendant  the  defendant  is 
entitled  to  a  jury  trial,  and  that  the  equitable 
action  of  forecIoBure  is  in  such  case  converted 
into  a  legal  action." 

And  in  the  case  of  McCoy  t.  McCoy,  30 
OkL  379,  121  Pac.  176,  Ann.  Caa  19130,  146, 
tbe  court,  In  considering  the  statute  above 
quoted,  and  speaking  through  Harrison,  Cw, 
says: 

"These  statutes,  viewed  in  the  light  of  the 
authorities  above  cited,  are  susceptible  of  but 
one  logical  construction,  viz.  that  all  issues  of 
fact,  arising  in  actions  for  the  recovery  of 
money  or  for  the  recovery  of  specific  real  or 
personal  property,  shall  be  tried  by  a  jury, 
unless  a  jury  is  waived  or  a  reference  ordered. 
They  are  mandatory  both  in  meaning  and  lan- 
guage, and  to  refuse  a  jury  in  such  cases  would 
constitute  reversible  error." 

Tbe  cases  above  cited  have  been  followed 
and  approved  by  numerous  cases  from  this 


court  See,  also.  Brewer  v.  Martin,  40  OkL 
350,  138  Pac.  166;  Avery  v.  Hays,  160  Pac. 
712.  And  It  may  be  observed  that  we  are 
not  concerned  here  with  cases  where  the 
pleadings  admit  or  the  evidence  establishes 
the  right  to  recover  the  amount  claimed  to 
l)e  due,  and  nothing  is  left  In  controversy, 
but  the  right  to  foreclose  the  mortgage  and 
to  subject  the  property  mortgaged  to  the 
payment  of  the  amount  admitted  to  be  due ; 
and  likewise  we  may  suggest  that  the  an- 
swer or  cross-petition  did  not  present  equita- 
ble issues  for  determination. 

Plaintins  in  error,  having  demanded  a  Jury 
and  properly,  saved  their  exceptions  to  the 
action  of  the  trial  court  in  excusing  and  dis- 
charging the  Jury,  and  having  the  right  un- 
der the  authorities  cited,  to  have  the  Issues 
properly  submitted  to  the  jury,  this  court  is 
of  the  opinion  that  the  trial  oonrt  commit- 
ted reversible  error,  and  the  cause  Is  there- 
fore reversed  and  remanded  for  a  new  triaL 

BAINBT,  O.  J.,  and  HARRISON,  MC- 
NEILL, JOHNSON,  and  RAMSEY,  JJ.,  con- 
cur. 


SOUTHWESTERN   SURETY   INS.  CO.   V. 
MARLOW  et  al.    (No.  9532.)  . 

(Supreme  Court  of  Oklahoma.    June  8,  1920.) 

(Syllalut  iff  the  Court.) 

1.  Prfiici|ial  and  agent  «=>99— Prinolpal  It 
bouid  by  the  apparent  authority  of  his  ageit 

A  principal  is  bound  by  the  apparent,  as 
well  as  by  the  actual  or  express,  authority 
given  its  general  agent  where  third  persona 
have  in  good  faith  acted  and  relied  thereon. 

2.  Principal  and  surety  i9=>55— Provision  in 
power  of  attorney  authorizing  agent  to  ex- 
ecute bonds  held  net  a  restriotion. 

The  Southwestern  Surety  Insurance  Com- 
pany appointed  Schuyler  as  its  agent  of  Ste- 
phens county  to  execute  guardian  and  adminis- 
trator bonds  in  a  sum  not 'in  excess  of  $10,- 
000.  The  power  of  attorney  appointing  said 
agent  contained  the  provision  tiiat  the  bond 
should  be  accompanied  with  a  joint  control 
agreement  Held,  that  such  provision  in  tbe 
power  of  attorney  requiring  the  bond  to  be 
accompanied  with  a  joint  control  agreement 
cannot  be  construed  to  limit  the  authority  of 
the  agent  or  make  said  agent  a  special  agent 
but  must  be  construed  as  being  a  condition  sub- 
sequent and  simply  defining  the  duties  of  the 
agent 

3.  Banks  and  banking  <s=3l  19  —  Agreement  as 
to  deposit  will  be  enforced  ae  long  at  third 
persons  are  not  prejudiced. 

A  bank  deposit  may  be  subject  to  any  agree- 
ment which  the  depositor  and  the  bank  may 
make  with  respect  to  it  so  long  as  the  rights  of 
third  persons  are  not  injuriously  affected.         * 
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4.  Bank<  and  banking  «s»l54(6)— Banlen  of 
proving  that  bank  which  paid  out  fund*  on. 
orders  of  guardian  was  guilty  of  misappro- 
priations held  upon  surety  company. 

Where  a  surety  company  which  is  liable  for 
defalcation  of  a  gnardian  by  reaspn  of  being  a 
surety  on  the  guardian's  bond  brings  an  action 
against  a  bank  where  the  guardian  had  deposit- 
ed the  funds  of  his  wards,  upon  the  theory 
that  the  bank  had  wrongfully  paid  out  the  funds 
deposited  therein,  and  upon  the  trial  the  court 
found  upon  sufficient  eridence  that  the  funds 
were  paid  out  according  to  written  instructions 
from  the  guardian,  and  there  is  no  evidence 
that  the  bank  received  any  benefit  from  any  of 
the  funds  withdrawn,  held,  the  bank  having 
paid  out  said  funds  according  to  the  orders  of 
the  guardian,  in  order  for  the  surety  company 
to  be  prejudiced  by  reason  of  such  payments 
it  was  incumbent  upon  the  surety  company  to 
prove  that  the  payments  complained  of  amount- 
ed to  a  misappropriation  of  the  funds,  and 
were  not  used  for  the  benefit  of  the  minors 
and  were  not  legal  charges  against  said  estate. 

5.  Appeal  and  orror  «=3lOIO( I)— Verdict  sup- 
ported by  any  evidence  will  not  be  disturbed. 

Where  there  Is  any  evidence  reasonably 
tending  to  support  the  verdict  of  the  jury  or 
the  judgment  of  the  court  in  an  action  of  purely 
legal  cognizance,  the  same  will  not  be  set 
aside  on  appeal  on  the  ground  that  it  is  con- 
trary to  the  evidence. 

Appeal  from  District  Ooart,  Stephens 
Ootinty;  Cham  Jones,  Judge. 

Action  by  Ether  Muncu3  Marlow  and  oth- 
ers by  their  legal  guardian,  T.  B.  Reeder, 
against  the  Southwestern  Surety  Insurance 
Company  and  another.  The  insurance  com- 
pany caused  the  First  National  Bank  of  Dun- 
can to  be  made  a  party  defendant  and  filed  a 
cross-petition  against  it.  There  was  a  Judg- 
ment for  plaintiffs  and  in  favor  of  the  bank, 
and  the  Insurance  company  appeals.  Af- 
firmed. 

Bond  &  Kolb  and  J.  M.  Sandlin,  both  of 
Duncan,  for  plalntlfl  in  error. 

Womack  &  Brown,  of  Duncan,  for  First 
Mat.  Bank  of  Duncan. 

T.  B.  Reeder,  of  Duncan,  for  Btber  Mnn- 
cus  Marlow  and  others. 

.  McNeill^  J.  This  action  was  Instituted 
to  collect  upon  a  guardianship  bond  executed 
by  LUUe  M.  Muncus,  n€e  Marlow,  as  guardi- 
an of  her  minor  children,  principal,  and  the 
Southwestern  Surety  Insurance  Company  as 
surety.  The  surety  company  by  motion  ob- 
tained an  order  from  the  district  court  mak- 
ing the  First  National  Bank  of  Duncan  a 
party  defendant,  and  then  filed  a  cross-peti- 
tion against  the  bank,  asking  Judgment 
against  the  bank  for  whatever  sum,  if  any, 
might  be  recovered  by  the  plaintiffs  against 
the  surety  company  on  the  guardianship 
bond,  for  the  Reason  that  certain  trust  funds 
were  deposited  by  the  guardian  in  said  bank 


and  paid  out  wrongfully  and  fraudulently 
by  said  bank,  wUch,  in  collusion  with  George 
W.  Marlow,  permitted  Marlow  to  check  ouf 
said  funds.  A  Jury  was  waived  and  the 
case  was  tried  to  the  court 

[1,2]  There  was  a  Judgment  in  favor  of 
the  plaintiffs  and  against  the  surety  com- 
pany in  the  sum  of  $1,000,  and  upon  the 
cross-petition  of  the  surety  company  against 
the  Flrab  National  Bank  of  Dimcan  tha- 
court  found  the  Issues  in  favor  of  the  bank 
and  dismissed  the  cross-petition  of  the  South- 
western Surety  Insurance  Company.  From 
said  Judgments  the  surety  company  has  ap- 
pealed to  this  court  For  reversal  of  the 
Judgment  of  the  minors  against  the  surety 
company,  it  is  contended  by  the  plaintiff  in 
error  that  the  bond  was  executed  by  P.  H. 
Schuyler,  purporting  to  be  the  agent  of  the 
plaintiff  in  error;  being  the  contention  of 
the  plaintiff  In  error  that  Schuyler' was  only 
a  special  agent  with  limited  authority  and 
authorized  to  execute  bonds  only  in  casee 
where  same  were  accompanied  with  a  "Joint 
control  agreement" ;  being  contended  that 
this  authority  or  power  was  delegated  him 
by  written  authority.  To  support  this  con- 
tention the  plaintiff  in  error  introduced  c 
copy  of  the  power  of  attorney  of  the  South- 
western Surety  Insurance  Company,  which 
read  as  follows: 

"Does  hereby  nominate,  constitute,  and  ap- 
point P.  H.  Schuyler,  of  Duncan,  Okla.,  its! 
true  and  lawful  agent  and  attorney  in  fact,  ta 
make,  execute,  seal,  and  deliver  for  and  on  Its 
behalf  as  surety  and  as  its  act  and  deed  any 
and  all  bonds  to  be  filed  in  the  county  court  of 
Stephens  county,  state  of  Oklahoma,  for  guard- 
ians, administrators,  executors,  or  curator, 
said  bond  not  to  exceed  the  sum  of  $10,000, 
and  where  accompanied  by  joint  control  agree- 
ment, and  the  execution  and  acknowledgment  of 
said  bond  by  the  said  P.  H.  Schuyler,  Duncan, 
Okla." 

The  original  power  of  attorney  was  not  In- 
troduced In  evidence,  but  it  Is  contended  that 
this  was  a  copy  of  the  power  of  attorney  ap- 
pointing Schuyler,  although  the  power  of  at- 
torney was  not  filed  in  the  county  court  of 

Stephens  county  nor  filed  any  place  for 
record. 

On  the  trial  of  the  case  the  plaintiff  In  er- 
ror produced  Mr.  Bllltngsley,  the  agent  of 
the  company,  to  explain  what  was  meant  by 
"Joint  control  agreement"  who  testified  as 
follows: 

"A.  It  is  an  agreement  executed  by  the  prin- 
cipal, in  this  case  it  would  be  the  guardian  or 
the  principal,  the  guardian  together  with  the 
bank  designated  by  the  guardian,  that  no  funds 
will  be  paid  out  of  said  bank  except  upon 
the  check  of  the  guardian  properly  counter- 
signed by  the  agent  of  the  company,  that  to  be 
accepted  and  agreed  to  by  the  bank  who  is 
designated  as  the  depository." 
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It  to  the  contention  of  tbe  plaintiff  in  er- 
ror tbat  the  agent  Schuyler  was  required  to 
.enter  Into  a  Joint  control  agreement  with 
the  guardian  and  some  bank,  wherein  it 
would  be  agreed  between  them  that  the 
funds  of  the  guardian  should  be  depodted  In 
■aid  bank  and  not  be  checked  out  of  said 
bank  unless  tbe  checks  were  countersigned 
by  the  agent  of  the  company,  and  this  was 
a  condition  precedent  before  he  was  authoriz- 
ed-to  sign  said  bond,  and  this  made  Schuyler 
a  special  agent  instead  of  a  general  agent. 
With  this  contention  we  cannot  agree,  first, 
for  the  reason  that  the  power  of  attorney 
was  never  filed,  nor  notice  of  the  contents  of 
the  same  brought  to  the  county  court's  atten- 
tion, but,  on  the  contrary,  the  evidence  dis- 
closed that  Schuyler  had  executed  numerous 
guardian  bonds  for  the  company  In  Stephens 
county,  and  therefore  was  holding  himself 
out  knd  acting  as  general  agent  for  the  com- 
pany. The  general  rule  Is  that  the  principal 
is  bound  by  the  apparent,  as  well  as  tbe  ac- 
tual or  express,  authority  given  its  general 
agent  The  company  having  delegated  to  Mr. 
Schuyler  the  apparent  authority  to  execute 
guardian  bonds,  and  he  having  acted  aa  such 
agent  in  executing  numerous  bonds  of  like 
character,  the  court  had  a  right  to  presume 
tbat  in  the  execution  of  this  bond,  being  a 
bond  of  like  character  as  other  bonds  he  had 
executed  without  any  objection  from  the 
company,  he  was  acting  within  the  apparent 
scope  of  his  authority.  This  court,  In  the 
case  of  National  Surety  Oo.  v.  Mlozrany,  53 
OU.  322,  156  Pac.  651,  stated  as  follows: 

"A  principal  is  bound  by  the  apparent,  as 
well  as  by  actual  or  express,  authority  given 
its  general  ageat,  where  third  persons  have  ih 
good  faith  acted  and  relied  thereon." 

Nor  can  we  agree  with  the  contention  of 
counsel  for  plaintiff  In  error  that  the  court. 
In  accepting  the  bond,  was  obliged  to  ascer- 
tain whether,  the  agent  and  the  guardian  and 
some  bank  had  entered  into  a  Joint  control 
agreement.  Section  1344,  Revised  Laws 
1910,  provides  for  surety  companies  execut- 
ing b<Mids  in  Judicial  proceedings  and  pro- 
vides for  the  court  approving  the  same  when 
executed  by  said  companies.  Section  1346, 
Revised  Laws  1910,  provides  how  such  con- 
tracts shall  be  construed.  Section  1350,  Re- 
vised Laws  1910,  provides  when  the  company 
shall  be  estopped  of  denying  liability.  The 
Joint  c<Hitrol  agreement  was  not  a  condition 
precedent  to  the  execution  of  a  bond,  but  was 
only  a  condition  subsequent  that  the  com- 
pany required  of  the  agent — that  after  he 
executed  a  bond  he  make  a  contract  and 
agreement  with  tt^e  surety  company  and  with 
some  bank  or  third  party.  The  court  in  ap- 
proving the  bond  was  not  obliged  to  ascertain 
whether  said  Joint  control  agreement  had 
been  made,  nor  would  the  court  be  required 
to  pass  upon  the  legality  of  said  agreement, 
nor  would  said  provision  In  said  power  of  at- 


torney be  a  condition  precedent  any  more 
than  a  provision  tbat  the  agent  should  re- 
port and  return  the  premiums  collected  for 
said  bonds  to  the  company.  The  agent  would 
be  bound  by  these  conditions,  but  third  per- 
sons would  not.  Section  6532,  Revised  Iaws 
1910,  provides  the  conditions  that  are  to  be 
written  into  guardians'  bonds.  The  authority 
to  execute  such  bonds  by  a  surety  company 
having  been  fixed  by  statute,  and  tbe  con- 
struction upon  the  bond  being  defined  by  the 
statute,  and  the  surety's  liability  being  defin- 
ed by  statute,  the  conditions  of  the  bond  h^v- 
hig  been  defined  by  the  statute,  the  surety 
company  cotild  not,  in  appointloc  its  agent, 
Impose  upon  the  court,  before  approving  the 
bond,  any  additional  obligations  than  those 
Imposed  by  statute. 

The  execution  of  the  Joint  control  agree- 
ment was  a  duty  imposed  upon  the  agent  for 
the  protection  of.  the  surety  company,  and 
that  was  the  way  It  desired  to  control  its 
dealings  with  the  guardian,  and  the  require- 
ment could  not  be  construed  to  limit  the  au- 
thority of  the  agent  nor  make  the  agent  a 
special  agent  with  limited  authority  in  so 
tar  as  third  persons  are  concerned. 

The  next  queatlcHi  presented  by  the  plain- 
tifF  in  error  Is  that  the  court  erred  in 
falling  to  render  Judgment  in  favor  of  the 
plaintiff  in  error  and  against  the  defendant 
the  First  National  Bank  of  Duncan.  The  as- 
signment of  error  simply  presents  the  ques- 
tion as  to  the  sufficiency  of  the  evidence  to 
support  the  Judgment  of  the  court. 

[3-5]  In  determining  whether  the  court 
committed  error,  the  case,  being  an  action 
for  money  judgment,  was  an  action  triable 
before  a  Jury,  and  the  force  and  effect  to  be 
given  the  Judgment  of  the  trial  court  on  ap- 
peal is  stated  in  the  case  of  Sallisaw  v. 
Ohappelle,  171  Pac.  22: 

"Where  there  is  any  evidence  reasonably 
tending  to  support  the  verdict  of  the  Jury  or  the 
judgment  of  the  court  in  an  action  of  purely 
legal  cognizance,  the  same  will  not  be  set  aside 
on  appeal  on  the  ground  that  it  la  contrary  to 
tbe  evidence." 

The  testimony  disclosed  about  the  follow- 
ing state  of  acts:  There  were  two  a^ccounts 
carried  In  the  First  National  Bank  of  Dun- 
can, one  in  the  name  of  Lillian  N.  Marlow, 
guardian  of  Ollie  Lee  Muncus,  and  one  as 
guardian  of  Estella  D.  Muncus.  Mrs.  Mar- 
low  testified  that  she  did  not  deposit  the 
money  in  the  bank,  nor  did  she  ever  sign  any 
checks  drawn  on  said  a'ccounts  except  one 
check  payable  to  a  doctor.  Most  of  this  mon- 
ey w^as  paid  out  either  by  checks  or  orders 
during  a  period  of  three  years.  The  record 
disclosed  that  the  bank  paid  one  or  two 
checks  that  were  payable  to  G.  W.  Marlow 
and  slgiKHl  as  follows:  "Ollie  Lee  Muncus, 
by  G.  W.  Marlo\v."  The  record  further  dis- 
closed that  there  were  some  three  or  four 
charges  made  against  said  accounts  of  the 
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minors  for  a  certain  amount  of  monoy  and 
credited   to   tbe  account  of   Mrs.   Bfarlow. 
'  These  charges  consisted  of  a  couple  of  $100 
charges  and  one  9200  charge. 

The  defendant  bank  offered  evidence  to 
contradict  the  testimony  of  Mrs.  Marlow. 
The  cashier  testified  that  the  charges  made 
against  the  guardianship  atcount  by  the 
bank  and  credited  to  the  account  of  Mr.  Mar- 
low  were  made  with  the  knowledge  and  by 
the  authority  of  Mrs.  Marlow,  and  that  she 
knew  of  said  facts.  In  regard  to  the  checks 
paid  by  the  bank  where  the  minor's  iiame 
was  signed  by  Mr.  Marlow  and  the  checks 
charged  to  the  guardlandiip  account,  the 
bank  produced  a  written  order  signed  by 
Mrs.  Marlow  dated  the  same  day  the  money 
was  deposited  la  the  bank,  authorizing  the 
bank  to  charge  said  checks  to  the  guardian- 
ship account  when  signed  by  Mr.  Marlow. 
The  cashier  who  Identified  Mrs.  Mario w's 
signature  testified  that  she  had  signed  nu- 
merous checks  drawn  on  said  bank  that  had 
been  charged  to  said  account  All  of  the 
canceled  checks  were  not  introduced*  In  evi- 
dence. It  appears  that  most  of  them  had 
been  lost  or  mislaid  by  Mr.  or  Mrs.  Marlow, 
and  only  a  few  of  the  same  were  produced 
and  appear  In  the  record.  Among  the  checks 
produced  one  appears  to  have  been  made 
payable  to  the  county  treasurer  and  a  couple 
made  payable  to  Mr.  Marlow  and  some  to 
other  and  different  parties.  The  cashier  tes- 
tified that  both  accounts  had  been  balanced 
approximately  every  30  days,  and  the  can- 
celed checks  or  statement  showing  the  charg- 
es made  against  said  accounts  for  which 
Marlow  was  given  credit  had  been  returned 
to  Mrs.  Marlow,  and  during  the  three  years 
the  accounts  were  carried  in  said  bank  she 
never  made  any  complaint  regarding  the 
same. 

Upon  this  state  of  facts  the  court  found 
the  issues  In  favor  of  the  bank  and  against 
the  surety  company.  If  the  bank  is  liable 
we  must  determine  upon  what  theory  a  lia- 
bility would  exist.  The  rule  Is  stated  in  the 
note  of  L.  R.  A.  19150,  p.  510,  as  follows: 

"There  are  three  ways  in  which  a  bank  may 
incur  liability  and  be  compelled  to  make  good 
deposits  that  have  been  misappropriated  by  the 
fiduciary:  (1)  By  a  violation  ou  its  part  ot 
the  contract,  express  or  implied,  between  it  and 
the  owner  of  the  fund.  The  reason  for  the 
bank's  liability  is  based  upon  the  general  prin- 
ciple that  the  bank  cannot  discharge  its  obliga- 
tion to  a  depositor  except  by  payment  in  strict 
conformity  to  the  contract  of  deposit.  (2)  By 
appropriating  the  fund,  either  with  or  without 
the  fiduciary's  consent,  to  the  payment  of  the 
hitter's  debt  to  the  bank.  The  reason  for  the 
bank's  liability  is  based  upon  the  general  theory 
that  the  owner  of  a  fund  may  follow  it  into  the 
bands  of  and  recover  it  from  any  person  who 
has  not  innocently  given  value  therefor.  The 
^action  for  money  had  and  received  is  an  appro- 
priate form  of  action  in  this  class  of  cases. 
(3)  By  assisting  the  fiduciary   to  accomplish 


the  misappropriation,  the  bank  having  knowl- 
edge, actual  or  constructive,  that  the  fraud  is 
being  or  about  to  be  perpetrated  by  the  fidu- 
ciary. The  reason  for  the  bank's  liability  is 
that  it  knowingly  makes  itself  a  party  to  a 
fraud,  and  must  make  good  the  loss  that  results 
from  the  misappropriation." 

We  wUI  now  discuss  the  cases  under  the 
three  classifications  set  out  above:' 

B^rst.  Did  the  bank  violate  the  contract, 
express  or  Implied,  between  it  and  Mrs.  Mar- 
low in  honoring  checks  without  authority 
from  Mrs.  Marlow  and  in  making  c^taln 
charges  against  the  axicounts?  The  authori- 
ties are  all  uniform  that  as  between  the 
bank  and  a  general  depositor  the  relation  of 
debtor  and  Creditor  exists,  irrespective  of 
whether  the  deposit  is  that  of  a  trust  fund 
or  the  individual  property  of  the  d^osltor. 
As  to  how  the  bank  may  pay  out  said  funds 
or  discharge  said  Indebtedness,  the  rule  is 
stated  In  7  Corpus  Juris,  p.  642,  as  follows: 

"A  bank  deposit  may  be  subjAt  to  any  agree- 
ment which  the  depositor  and  the  bank  may 
make  with  respect  to  it,  so  long  as  the  rights 
of  third  persona  are  not  injuriously  affected." 

8  R.  C.  L.  p.  MO,  states  the  rule  as  fol- 
lows: 

"A  bank  or  banker  cannot  charge  the  depos- 
itor with  any  payments,  except  such  as  are 
made  in  conformity  with  his  orders;  for  the  re- 
lation of  a  bank  and  its  depositors  is  one  sim- 
ply of  debtor  and  creditor." 

See,  also,  Shopert  ▼.  Indiana  National 
Bank,  41  Ind.  App.  474,  83  N.  E.  515;  Morse 
on  Banks  and  Banking  (5th  Hid.)  v(d.  1. 

As  to  whether  the  bank  paid  out  said  funds 
according  to  the  order  of  Mrs.  Marlow  was 
a  question  of  fact  to  be  determined  by  the 
court  under  all  of  the  evidence  in  the  case. 
The  evidence  upon  this  question  was  conflict- 
ing. Mrs.  Marlow  testified  that  she  never 
deposited  the  money  and  never  had  signed 
any  checks,  except  one,  but  admitted  'signing 
the  order  which  authorized  the  bank  to  pay 
said  checks,  although  she  stated  that  she  did 
not  know  exactly  what  the  order  contained. 
The  evidence  upon  behalf  of  the  bank  was 
that  numerous  checks  were  signed  by  her. 
The  cashier  testified  that  the  money  was 
paid  oat  and  those  items  charged  to  these 
accounts  as  authorized  by  her  and  with  her 
knowledge  arid  consent  In  view  of  the  fact 
that  the  evid«ice  is  conflicting  upon  this 
question,  we  cannot  say-  there  is  no  evidence 
reasonably  tending  to  support  the  finding  of 
the  court  upon  this  question. 

It  might  be  suggested,  although  the  case  is 
not  briefed  on  this  theory,  that  the  general 
rule  that  the  bank  may  pay  out  the  funds  de- 
posited according  to  the  contract  between 
the  bank  and  the  depositor  is  not  appUcable, 
for  the  reason  that  the  rights  of  a  third  per- 
son intervened.  This  would,  perhaps,  be 
true  if  there  were  any  evidence  that  the 
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items  charged  to  the  accounts  or  the  checks 
signed  by  Mr.  Marlow  were  not  used  for  the 
benefit  of  the  minors,  or  that  the  same  were 
not  in  payment  of  legal  charges  against  the 
estate  of  the  minors.  As  to  whether  partic- 
ular items  were  misappropriated  by  Marlow 
or  whether  they  were  used  to  pay  the  legiti- 
mate claims  against  the  estate  of  the  minors 
does  not  appear.  For  all  we  know,  these 
claims  might  have  been  for  clothing  or  edu- 
cating the  minora  or  some  legitimate  ex- 
pense. The  surety  company  could  not  claim 
it  was  prejudiced  by  the  payment  unless  the 
evidence  disclosed  that  funds  derived  from 
these  charges  and  checks  were  misappropri- 
ated, and  there  is  no  evidence  of  this  kind 
and  character  in  the  record.  The  fact  that 
these  checks  were  payable  to  Mr.  Marlow,  al- 
though signed  by  him,  is  not  sufficient  evi- 
dence that  the'  funds  were  to  be  wrongfully 
appropriated.  Such  is  the  holding  in  the 
case  of  Town  of  Eastchester  v.  Mt  Vernon 
Trust  Co.,  173  ^p.  Div.  482,  150  N.  Y.  Supp. 
289,  as  follows: 

"Where  a  toWn  supervisor  deposited  town 
funds  in  bank  under  an  arrangement  whereby 
they  might  be  withdrawn  for  town  purposes  by 
check  or  draft  containing  the  signoture  of  the 
supervisor  as  such,  when  such  supervisor  pre- 
sented such  a  check,  payable  to  his  own  order, 
the  bank  was  not  called  upon  at  its  peril  to 
delay  payment,  interrogate  the  supervisor  as 
to  his  purposed  use  of  the  fuiids,  or  suspend 
payment  pending  investigation,  since,  when  a 
check  in  the  form  justified  by  the  contract  be- 
tween the  parties  is  presented  by  a  depositor 
of  trust  money,  the  debtor  owes  no  duty  on 
behalf  of  the  beneficiary  to  scrutinize  the  d'e- 
mand,  or  be  circumspect,  lest  his  customer  is 
betraying  his  trust." 

See  Central  Nat  Bank  of  Baltimore  t. 
Connecticut  Mutual  Life  Ins.  Co.,  104  U.  S. 
54,  26  L>.  Ed.  693.  See  American  Nat.  Bank 
of  Stigler  V.  Funk.  172  Pac.  1078,  U  R.  A. 
1918F,  1187.  There  is  sufficient  evidence  in 
the  rebord  to  support  the  finding  that  the 
checks  paid  by  the  bank  were  authoriased  by 
Mrs.  Marlow. 

The  second  classification,  as  stated  above. 
Is  a  bank  liable  for  appropriating  trust 
funds,  either  with  or  without  the  fiduciary's 
consent,  in  payment  of  the  latter's  debt  to 
the  bank.  There  is  no  evidence  that  the 
bank  would  be  Uable  by  reason  of  facts  and 
oonditlraia  existing  under  this  subdivision, 
for  the  reason  there  is  no  evidence  that  ei- 
ther Mr.  or  Mrs.  Marlow  used  any  of  said 
fnnds  for  the  payment  of  any  Indebtedness 
due  or  owing  to  the  bank;  therefore  no  Ua>- 
bllity  would  exist  under  this  subdivision. 

Under  the  third  classification,  the  question 
presented:  Is  the  bank  liable  by  reason  of 
assisting  the  fldaclary  to  accomplish  the  mls- 
ai^ropriation,  the  bank  having  knowledge, 
actual  or  constructive,  that  a  fraud  was  be- 
ing, or  about  to 'be,  perpetrated  by  the  fidu- 
ciary?    Upon  this  question  the  authorities 


are  not  In  harmony.  There  is  a  line  of  cases 
holding  that  no  liability  exists  against  the 
bank  in  paying  out  trust  fnnds  deposited  in 
said  bank  when  paid  according  to  the  order 
or  checks  of  the  depositor,  unless  the  bank 
received  some  benefit  from  the  misappropria- 
tion of  the  trust  ftmds,  or  unless  the  facts 
and  circumstances  were  such  as  to  amount  to 
fraud  and  collusion  between  the  depositor 
and  the  bank.  The  cases  that  follow  and 
support  this  theory  are  as  follows:  Goodwin 
V.  American  Nat  Bank,  48  Conn.  660:  Mun- 
nerlym  v.  4uguata  Savings  Bank,  88  6a.  333, 
14  S.  E.  554,  30  Am.  St  Bep.  159;  Town  of 
Eastchester  v.  Mt  Vernon  Trust  Co.,  173 
App.  Div.  482,  159  N.  I.  Supp.  289;  Inter- 
state  National  Bank  v.  Claxton,  97  Tex.  569, 
80  S.  W.  604,  65  L.  R.  A.  820,  104  Am.  St 
Rep.  885;  United  States  Fidelity  ft  Guaran- 
ty Co.  V.  Adouie  ft  Loblt  104  Tex.  379, 137  ». 
W.  648,  138  S.  W.  388,  37  I*  R.  A.  (N.  S.) 
400,  Ann.  Oas.  1914B,  667;  Bank  of  Hart- 
ford V.  McDonald,  107  Ark.  232,  154  S.  W. 
512;  State  v.  Calcasieu  Nat  Bank,  132  La. 
879,  61-  South.  857;  United  States  FideUty 
&  Guaranty  Co.  v.  First  Nat  B«nk  of  Mon- 
rovia, 18  Cal.  App.  437,  128  Pac.  352;  New- 
mark  Grain  Co.  v.  Merchants'  Nat  Bank  of 
Los  Angeles,  166  Cal.  203,  135  Pac.  958. 

In  Morse  on  Banks  and  Banking,  on  pages 
689  and  590,  It  is  stated  as  follows: 

"Supposing  that  the  banker  becomes  inciden- 
tally aware  thpt  the  customer,  being  in  a  fi- 
duciary or  a  representative  capacity,  meditates 
a,  breach  of  trust,  and  draws  a  check  for  that 
purpose,  the  banker,  not  being  interested  in  the 
transaction,  has  no  right  to  refuse  the  payment 
of  the  check,  for  if  he  did  so  he  woold  be  mak- 
ing himself  a  party  to  an  inquiry  as  between  bis 
customer  and  a  third  person." 

In  discussing  the  cases  holding  to  the  con- 
trary, on  page  691,  it  Is  stated  as  follows: 

"But  on  scrutinizing  the  cases  cited  it  will 
be  found  that  participation  in  the  profits  of  the 
fraud  is,  generally  speaking,  an  element  in  the 
case;  and  a  mere  reasMi  to  believe  that  the 
trustees  were  misapplying  the  assets  will  not 
make  the  banker  liable;  {or  this  would  be  t« 
make  every  trustee  accountable  for  his  conduct 
in  the  trust  to  every  agent  whom  he  happened 
to  employ,  and  would  carry  the  principle  of  con- 
structive trust  to  an  inconvenient,  and  indeed 
to  an  impracticable,  length." 

The  three  leading  cases  holding  to  the  con- 
trary, that  the  bank  may  be  liable  if  it  has 
notice  that  the  trustee  Intended  to  misappro- 
priate the  funds,  although  the  funds  are  paid 
out  according  to  the  contract  with  the  de- 
positor and  the  bank,  where  the  bank  re- 
ceived no  benefit  from  the  transaction,  are 
the  cases  of  Duckett  v.  Nat  Mechanic's 
Bank,  86  Md.  400,  38  Atl.  983,  S9  L.  R.  A.  84, 
63  Am.  St.  Rep.  513,  Allen  v.  Puritan  Trust 
Co.,  211  Mass.  409,  97  N.  E.  916.  L.  R.  A. 
19150,  518,  and  Lowndes  v.  Nat  Bank,  82 
Conn.  8,  72  Atl.  150,  22  L.  B.  A.  (N.  S.)  408. 
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An  examination  of  each  of  these  three  cases 
discloses  that  the  deposit  in  each  Instance  was 
a  trust  fund,  and  there  were  numerous  items 
and  numerous  checks  InvolTed,  and  the  ac- 
counts extended  over  a  period  of  several 
years.  In  each  of  the  above  cases  the  court 
held  the  bank  liable  for  those  checks  or  that 
portion  of  the  trust  fund  that  was  used  by 
the  depositor  to  pay  his  Individual  indebted- 


the  facts  as  to  notice  were  stronger,  in  our 
opinion,  than  in  the  case  at  bar. 

It  will  be  unnecessary  for  us  to  decide 
which  rule  or  which 'line  of  cases  this  court 
will  follow,  as  plaintifT  In  error,  In  our  Judg- 
ment, would  not  be  entitled  to  recover  under 
either  theory: 

First.  For  the  reason  there  Is  no  evidence 
in  the  case  at  bar  that  the  funds  derived 


ness  to  the  bank,  upon  the  theory  that  the  I  from  any  particular  checks  or  the  charges 
bank  had  received  the  benefits  therefor  in  |  complained  of  were  misappropriated  and 
each  instance.  The  court  announced  the  were '  not  in  payment  of  proper  charges 
rule  that  if  the  bank  had  notice  that  the  against  the  minors'  estate,  nor  does  the  evi- 
funds  were  to  be  misappropriated '  by  the  dence  disclose  that  the  minors  did  not  re- 
trustee  the  bank  would  be  liable  by  honoring  celve  the  benefit  from  the  items  complained 
checks.  However,  in  each  case  the  court  of.  It  might  be  contended  that  the  order  of 
held  in  favor  of  the  bank  as  to  the  checks  the  county  court  settling  the  account  of  the 
that  were  cashed  by  the  depositor  and  the  guardian  determined  this  matter,  but  an  ex- 
funds  drawn  out  and  misappropriated  by  '  amlnation  of  the  account  discloses  that  no 
him.  While  these  cases  announce  the  'rule  |  one  appeared,  and  the  court  found  the  guard- 
that  the  bank  was  liable  if  It  honors  checks 
with  notice  that  the  funds  were  to  be  mis- 
appropriated, still  the  court  in  each  case 
found  the  proof  of  notice  was  not  sufficient 
Justice  .Thomas,  speaking  for  the  New 
York  Court  of  Appeals  in  the  case  of  Town 
of  Eastchester  v.  Mt.  Vernon  Trust  Co.,  in 
commenting  on  the  case  of  Allen  v.  Puritan 
Trust  C3o:,  stated  act  follows: 

"It  is  true  that  the  decision  as  to  the  later 
checks  was  based  on  the  master's  finding  that 
the  circumstances  begot  suspicion,  but  did  not 
inform  the  depositary  of  the  purpose  to  mis- 
appropriate. However,  it  is  noticeable  that 
the  depositor  had  drawn. from  the  trust  account 
to  replenish  his  personal  account  to  meet  over- 
drafts during  a  period  of  two  years.  It  OIus- 
trates  how  far  the  court  would  carry  the  rule 
that  a  banker  is  not  bound  to  supervise  the 
disposition  of  trust  moneys  drawn  by  a  depos- 
itor In  form  indicating  personal  use." 


Counsel  for  plaintiff  in  error  rely  upon  the 
case  of  V.  S.  Fidelity  &  Guaranty  Co.  v. 
Adoue  &  Lobit,  104  Tex.  379,  137  S.  W.  648, 
138  S.  W.  383,  ,37  L.  R.  A.  (N.  S.)  409,  Ann. 
Cas.  1814B,  667,  but  that  case  does  not  sup- 
port their  contention,  as  the  court  held  that 
the  bank  was  liable  only  for  the  funds  paid 
to  it  by  the  depositor  out  of  the  trust  funds. 
The  case  of  Duckett  v.  Nat.  Mechanic's  Bank, 
supra;  which  they  relied  upon,  announced 
the  rule  supporting  their  contention,  but  the 
court  in  that  case  held  the  facte  were  not 
sofflcient  to  make  the  bank  liable,  although 


Ian  liable  for  Just  what  money  she  received. 

Second.  If  we  weigh  the  evidence  la  the 
case,  and  give  it  the  same  weight  as  the 
cases  which  announce  the  rule  that  the  bank 
Is  liable  for  honoring  checks  4f  the  bank  had 
notice  that  the  funds  would  be  misappropri- 
ated, although  the  bank  received  no  benefit 
from  the  misapprorlatlon,  the  facts  and  cir- 
cumstances are  not  as  stmng  as  the  facts 
were  in  those  cases  where  the  court  held  the 
bank  would  be  liable,  but  found  the  facts 
were  not  sufficient  to  Justify  the  court  in 
holding  that  the  bank  had  notice  or  sufficient 
knowledge  to  put  it  upon  inquiry,  and  therci- 
fore  the  bank  was  not  liable.  We  therefore 
conclude  that  there  was  sufficient  evidence  to 
support  the  Judgment  of  ttie  court  The  sure- 
ty company  offered  to  prove,  in  regard  to 
the  order  signed  by  Mrs.  Marlow  authorizing 
the  bank  to  charge  checks  to  the  guardian- 
ship account,  that  she  did-  not  understand 
that  the  same  included  anything  but  charg- 
ing checks  to  her  private  account.  But  in 
this  we  think  there  was  no  error,  as  such 
fact  would  not  be  binding  upon  the  bank  un- 
less the  company  offered  to  prove  that  the 
bank  knew  of  said  fact. 

For  the  reasons  stated,  the  Judgment  o< 
the  trial  court  Is  affirmed. 

RAINET,  O.  J.,  concurs  in  conclusion. 
HARRISON,  V.  C.  J.,  and  PITCHFORD, 
JOHNSON,  and  BAILEY,  JJ.,  concur. 
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SWAN  et  al.  v.  DUNCAN  ot  al.    (No.  10182.) 

(Supreme  Court  of  Oklahoma.    June  8,  1920.) 

(Si/llaius  iv  the  Court.) 

t.  Appeal   and   error  ®=3 1 009  (4)— Decree  lof 
disturbed  unless  clearly  aoalnst  evidence. 
In  equity  proceedings  the  judgment  of  tbe 
trial  court  will  not  be  disturbed  where  it  is  not 
clearly  against  the  weight  of  the  evidence. 

2.  Appeal  and  error  «»II70(7)— Exclusloa  of 
evidence  held  not  projudlclal  where  not  af- 
footing  result. 

Certain  evidence  offered  by  the  plaintiffs 
and  excluded  by  the  court  after  a  case  was 
reopened  for  further  evidence  examined,  and 
the  action  of  the  trial  court  in  excluding  the 
same  held  not  to  be  prejudicial  error. 

3.  Appeal  and  error  <&=>!  170(7)— Unless  preju- 
dicial, error  In  rulings  on  evidence  no  ground 
for  reversal. 

Under  section  6005,  Rev.  Laws  1010,  any 
error  in  the  admission  or  rejection  of  evidence 
is  not  grounds  for  reversal,  unless  tbia  court, 
after  an  exanlination  of  the  entire  record, 
finds  that  the_error  complained  of  has  probably 
resulted  in  a  miscarriage  of  justice. 

4.  Appeal  and  error  «=3977(l)— New  trial  ^s> 
6,  108(1)— MoUm  addressed  to  dlsoretloa  of 
trial  court;  newly  discovered  evidence  which 
would  not  change  result  not  ground  for. 

A  party  is  not  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence  where 
such  evidence,  if  admitted,  would  not  change 
the  result  of  the  trial.  Such  a  motion  is  ad- 
dressed to  the  sound  discretion  ot  tbe  trial 
court,  and,  where  the  record  does  not  show  an 
abuse  of  discretion,  the  trial  court's  action 
thereon  will  not  be  disturbed  by  this  court 

Error  from  District  Court,  Caddo  County ; 
Wm  Linn,  Judge. 

Action  bf  J.  D.  Swan  and  another  against 
T.  M.  Duncan  and  another.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

F.  B.  Blddle,  of  Tulsa,  and  Harry  Ham- 
merly,  of  Chlckasha,  for  plaintiffs  in  error. 

Bond,  Melton  &  Melton,  of  Chlckasha,  for 
defendants  In  error. 

RAINEY,  C.  J.  This  action  was  filed  In 
the  district  court  of  Caddo  County  by  J.  D. 
Swan  and  Laura  T.  Swan  against  I.  M.  Dun- 
can and  the  Jieechi  Oil  &  Gas  Company  to 
cancel  an  oil  and  gas  lease  on  a  tract  of  land 
which  the  plaintiffs,  as  lessors,  executed  to 
tbe  defendant  I.  M.  Duncan,  and  which  was 
by  him  assigned  to  the  Keechi  Oil  &  Gas 
Company, 

The  only  provision  of  the  lease  material  to 
a  consideration  of  the  case  is  as  follows: 

"Second  party  agrees  to  commence  operation 
of  drilling  a  well  within  ninety  days  from  tbe 
date  of  this  lease,  in  the  vicinity  of  Cement, 


Oklahoma,  to  a  depth  of  three  thousand  feet, 
if  oil  is  not  found  at  a  lesser  depth,  and  con- 
tinue operations  until  well  is  completed,  m 
above  specified." 

Tbe  grounds  alleged  for  the  cancellation 
of  said  lease,  as  pleaded  by  plaintiffs  in  ttaeir 
petition,  are  that  the  defendants  failed  to 
comply  with  the  above  provision  by  starting 
a  well  within  80  days,  and  that  afto:  drilling 
operations  were  conuuenced  the  defendants 
did  not  'Continue  drilling  operations  until  a 
well  was  completed  according  to  said  provi- 
sion. 

Another  alleged  ground  for  cancellaUon 
was  that  the  lease  contained  a  surrender 
clause  which,  under  the  law,  had  the  effect 
of  giving  the  plaintiffs  the  right  to  surren- 
der and  cancel  the  same.  This  claim  was 
baaed  upon  the  decision  In  Brown  r.  Wiismi, 
68  Okl.  302,  100  Pac.  94,  L.  R.  A.  1917B. 
1184,  which  has  since  been  overruled,  and 
the  point  has  been  abandoned  in  this  court 

The  cause  was  tried  to  the  court  wltbout 
a  jury  resulting  in  a  finding  tbfit  tiie  de- 
fendants had  comidied  with  all  the  provl- 
slons  of  said  lease,  and  judgment  was  ren- 
dered for  than  accordingly.  The  plaintiffs, 
as  plaintiffs  in  error,  have  appealed  from 
said  judgment  assigning  numerous  errors, 
only  three  of  which  are  argued  In  the  brief. 

[1]  Under  tbe  first  proposition  it  is  assert- 
ed that  the  judgment  of  tbe  trial  court  is 
clearly  against  the  weight  of  the  evidence  on 
the  Issue  as  to  whether  a  test  well  was  com- 
menced within  90  days.  The  evidence  on  this 
issue  is  conflicting,  but  we  have  weighed  It 
under  the  rule  announced  In  this  jurisdic- 
tion In  a  long  line  of  cases,  and  from  our  ex- 
amination '  thereof  are  convinced  that  the 
judgment  in  this  respoct  Is  not  only  not 
clearly '  against  the  weight  of  the  evidence, 
bqt  Is  amply  supported  by  the  evidence. 
Schock  et  al.  v.  Fish,  45  Okl.  12,  144  Pac. 
584 ;  Crump  v.  Lanham,  168  Pac.  43. 

It  is  conceded  that  the  test  well  was  not 
driUed  to  a  depth  of  3,000  feet  within  a 
year,  but  an  examination  of  the  evidence 
further  shows  that  early  in  December,  1916, 
an  oil  sand  was.  struck  at  a  d«!pth  of  about 
l.ijOO  feet,  and,  as  stated  in  TVooten  v. 
Lackey  et  al.,  191  Pac.  1037,  this  day  decidt-d, 
this  well  flowed  and  was  pumped  for  some 
time  thereafter.  After  this  oil  sand  was 
struck,  and  lessees  had  considerable  difficulty 
with  the  well,  and  it  later  produced  oil  in 
small  quantities  only,  but  we  are  thoroughly 
satisfied  from  the  evidence  that  the  test  well 
disclosed  the  presence  of  oil  In  paying  quan- 
tities, as  was  contemplated  by  the  parties. 
The  obvious  purpose  of  the  provision  for  the 
test  well  was  to  explore  the  unknown  and 
undeveloped  territory  around  Cement  with 
a  view  of  opening  a  field  in  case  oil  or  gps 
was  found,  and  thereby  Inducing  further  de- 
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velopment  In  tbat  vicinity.  This  was  tbe 
only  benefit  that  would  probably  accrue  to 
the  plalntlffa,  since  the  agreement  did  not 
obligate  the  lessees  to  drill  on  plaintiffs' 
land,  and  they  had  no  financial  interest  in 
tbe  amount  of  oil  produced.  The  test  well 
did,  In  fact,  reveal  that  oil  existed  Ut«qu^atl- 
tles  at  the  depth  where  this  oil  sand  was 
stmck,  and  resulted  In  further  drilling  in 
that  vicinity.  After  a  careful  examination 
of  all  the  evidence  in  the  record  we  can- 
not say  that  the  Judgment  of  the  trial  court 
is  clearly  agaiust  the  weight  of  the  evidence 
on  this  issue.  This  is  the  same  conclnsion 
reached  In  Wooten  v.  Lackey,  191  Pac.  1037, 
this  day  decided,  and  Day  v.  Keechi  Oil  A 
Gas  Co.,  180  Pac.  366,  wherein  the  same 
question  was  presented. 

[2-4]  After  the  case  was  closed  the  court, 
at  the  request  pt  the  plaintiffs,  reopened  It, 
and  permitted  the  plaintiffs  to  offer  addition- 
al testimony,  but  complaint  is  made  that  at 
said  hearing  the' court  sustained  objections 
to  some  of  the  testimony  offered  by  the  plain- 
tiffs. Among  other  things,  plaintiffs  sought 
to  show  that  some  time  after  oil  was  struck 
at  a  depth  of  1,500  feet  defendants  entered 
into  a  contract  to  have  tbe  well  deepened, 
and  plaintiffs  contend  that  this  was  very 
material  testimony  on  the  question  as  to 
whether  or  not  the  test  well  had  been  com- 
pleted. We  do  not  think  the  court  erred  In 
sustaining  the  objection  to  the  offered  testi- 
mony on.  the  question  of  deeper  driUlng.  Oil 
had  been,  found  at  a  depth  of  1,500  feet,  and 
the  weU  completed,  according  to  the  evidence, 
bnt,  owing  to  some  trouble  with  the  hole, 
tbe  exact  nature  of  which  is  unknown  to  us, 
it  had  ceased  to  flow  or  produce  oil  In  the 
quantities  as  at  first  Indicated,  but  we  can- 
not perceive  bow  the  fact  tbat  deeper  drill- 
ing was  contracted  for  with  an  object  of  find- 
ing a  more  proline  sand  would  be  material 
evidence  against  defendants  on  the  question 
of  whether  oU  was  stmck  and  the  well  com- 
pleted at  a  lesser  depth. 

From  an  examination  of  'the  entire  record 
we  are  convinced  tbat  the  rejectlcm  of  the 
other  evidence,  if  the  same  were  admissible, 
did  not  result  in  a  miscarriage  of  Justice. 
We  are  therefore  not  authorized  to  reverse 
the  cause  on  this  ground  under  section  6005, 
Rev.  Laws  1910,  and  numerous  decisions  of 
this  conrt.  Democrat  Printing  Co.  v.  John- 
son, 175  Pac.  737. 

The  .fourth  and  last  proposition  urged  by 
plaintiffs  In  their  brief  is  that  the  court  err- 
ed in  refusing  to  grant  plaintiffs  a  new  trial 
on  tbe  ground  of  newly  discovered  evidence. 
The  alleged  newly  discovered  evidence,  as 
set  forth  in  said  motion,  was  tbat  since  the 
trial  of  the  action  the  test  well  had  been 
abandoned.  If  this  evidence  had  been  intro- 
duced, we  think,  under  the  circumstances  of 
the  case,  the  Judgment  would  and  should 
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lucve  been  the  sa(ne.  It  is  well  settled  In 
ttUs  Jurisdiction  that  a  party  is  not  entitled 
to  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  where '  said  evidence,  if 
admitted,  would  not  have  changed  the  result 
of  the  trial.  Vlckers  v.  Phillips  Carey  Co., 
49  Okl.  231,  151  Pac.  1023,  L.  B.  A.  1916C, 
1155.  Motions  of  this  character  are  address- 
ed to  the  sound  discretion  of  the  trial  court, 
and,  where  the  record  does  "not  show  an 
abuse  of  discretion  in  this  respect,  the  court's 
action  thereon  will  not  be  disturbed  by  this 
court.  Jones  v.  Oklahoma  Planing  Mill  & 
Mfg.  Co.,  47  Okl.  477,  147  Pac  999. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  is  therefore  affirmed. 

KANE,  HARBISON,  PITCHFOED,  JOHN- 
SON, and  McNEILL,  JJ.,  concur. 


CHAMPLIN    V.   CARTER.    (N«.    10945.) 
(Supreme  Court  of  Oklahoma.   June  8,  1920.) 

(Syllahu*  by  the  Oottrt.j 

1.  Taxation  «s»4S3— Taxpayer  Mmplalning  of 
•tat»  autftor's  evrreotlon  of  assessaeat  ha» 
an  appeal. 

The  remedy  of  an  income  taxpayer,  com- 
plaining at  the  action  of  the  state  auditor  in 
revising,  adjusting,  and  correcting  Ua  income 
tax  assessment,  is  by  appeal  to  the  district 
court 

2.  Mandamus  <8=»7I,72— Taxatloa  «e3497— ■ 
Lies  to  compel  ministerial  duties;  does  not 
Jle  to  control  disoretlen;  correction  of  In- 
come tax  cannot  be  compelled  by  mandamus. 

A  writ  of  mandamus  may  lawfully  is^ue, 
from  a  court  having  Jurisdiction,  to  compel 
an  executive  officer  to  perform  a  nrere  min- 
isterial duty,  which  does  not  call  for  tbe  exer- 
cise of  bis  Judgment  or  discretion,  but  which 
tbe  law  gives  him  the  power  and  imposes  on 
him  the  duty  to  do;  but  it  may  not  lawfully  is- 
sue to  command  or  control  the  executive  officer 
in  the  discharge  of  those  of  his  duties  .which 
Involve  the  exercise  of  his  judgment  and  dis- 
cretion in  the  construction  of  the  law,  or  in 
determining  tbe  existence  and  effect  of  tbe 
facts. 

3.  Mandamus  <g=93(2),  10— Writ  does  not  He 
where  there  Is  a  plain  and  adequate  remedy 
at  law. 

The  writ  of  mandamus  will  not  be  issued  in 
any  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  law,  and  where 
the  duty  or  right  sought  to  be  enforced  by 
such  writ  is  not  clear  and  indisputable. 

Original  action  for  mandamus  by  H.  H. 
Champlln  against  Frank  C.  Carter.  Writ-  de^ 
nied,  and  action  dismissed. 
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Barry  O.  Glasser,  of  Enid,  for  plaintiff. 
S.  P.  Freellng,  Atty.  Gen.,  for  defendant 

BAINET,  C.  J.  This  is  an  original  action 
Instituted  in  this  court  for  a  writ  of  manda- 
mus to  compel  the  state  auditor  to  accept 
a  certain  sum  in  full  settlement  of  tbe  in- 
come tax  due  to  the  state  of  Oklahoma  by 
the  plaintiff.  _  Plaintiff  filed  his  Income  tax 
return  with  the  auditor,  as  provided  by  law 
for  the  year  1918,  deducting  from  his  gross 
income  a  sum  for  depletion,  based,  as  he  al- 
leges, upon  the  actual  depletion  of  the  oil  and 
gas  property  from  which  the  income  is  de- 
rived, and  the  state  auditor  refused  to  ai>- 
prove  the  return  so  filed,  and  presented  to 
plaintiff  for  his  signature  an  amended  re- 
turn, limiting  the  amount  of  deduction  for 
depletion  or  exhaustion  of  the  property  to 
5  per  centum  of  the  gross  output  of  oil  and 
gas. 

Plaintiff  contends  that  he  is  entitled  to 
claim  and  receive  as  a  deduction  from  bis 
gross  income  a  depletion  allowance  on  his 
oil  properties  sufficient  to  return  his  Invest- 
ed capital  during  the  life  of  his  leases,  tail- 
ing Into  consideration  the  general  history  of 
oil  fields  and  wells  as  to  the  life  of  their 
production.  The  refusal  of  the  state  auditor 
to  allow  such  depletion  is  based  upon  his 
construction  of  tbe  statute  (secticn  6,  c  164, 
Sesa  Laws  1015),  which  Is  as  follows: 

"A  reasonable  allowance  for  tbe  exhaustion, 
wear  and  tear  of  property  arising  out  of  its 
use  or  employment,  in  the  bnsiness  not  to  ex- 
ceed in  the  case  of  mines,  five  per  centum  of 
the  gross  value,  at  the  mine,  of  the  output  for 
tbe  year  for  which  the  compensation  is  made, 
but  no  deduction  shall  be  made  for  any  amount 
of  expense  of  restoring  property  or  making 
good  the  exhaustion  thereof  for  which  an  al- 
lowance is,  or  has  been,  made:  Provided,  that 
no  deduction  shall  be  allowed  for  any  amount 
paid  out  for  new  buildings,  permanent  improve- 
ments, or  betterments,  made  to  increase  the 
value  of  any  property  or  estate." 


The  auditor  talces  the  position  that  he  Is 
only  authorized  under  the  above  statute  to 
deduct  for  exhaustion,  wear,  and  tear  or  de- 
pletion of  the  oil  and  gas  property  a  sum  not 
to  exceed  6  per  centam  of  the  gross  output 
of  the  property  for  the  year  for  which  the 
taxes  are  returned. 

[3]  Tbe  first  question  raised  by  the  audi- 
tor's answer  to  the  alternative  writ  Is  wheth- 
er the  plaintiff  has  an  adequate  remedy  at 
law.  This  presents  the  question  of  Jurisdic- 
tion of  this  court  to  issue  the  writ  If  pe- 
titioner has  such  remedy  this  suit  must  faU, 
as  the  court  will  not  take  jurisdiction  of  a 
proceeding  to  control  by  mandamus  the  of- 
ficial acts  of  an  officer  where  the  party  com- 
plaining against  such  officer  has  a  plain  and 
adequate  remedy  at  law.  Section  4908,  Rev. 
Laws  1910;   Ex  parte  Oklahoma,  220  U.  S. 


191,  81  Sup.  Ct  426,  56  L,  Ed.  431;   Guthrie 
V.  Stewart  45  OkL  603,  146  Pac  585. 

(1,  2]  In  the  case  of  City  of  Guthrie  r.  Ste- 
wart last  cited,  where  a  writ  of  mandamna 
was  souj^t  to  compel  the  county  treasurer  to 
pay  over  to  Bxe  city  of  Guthrie  the  penalties 
an(^  Interest  accruing  upon  delinquent  taxes 
due  the  city,  the  court  aald: 

"We  do  not  deem  it  necessary  to  pass  upon 
the  question  as  to  whether  the  plaintiff  in  error 
is  entitled  to  the  interest  and  penalties  claimed 
by  it,  for  the  reason  that  in  our  Judgment  the 
right  is  not  so  clear  and  free  from  doubt  as  to 
justify  resort  to  mandamus  proceedings.  In 
Bayard  v.  White,  127  U.  S.  246,  S  Sup.  CL 
1223,  32  L.  Ed.  116,  the  rule  with  reference  to 
the  issuance  of  this  writ  is  stated  by  the  Sa- 
preme  Court  as  follows: 

"  'The  writ  of  mandamus  is  a  remedy  to  com- 
pel the  performance  of  a  doty  required  by  law, 
where  the  party  seeking  relief  Jias  no  other 
legal  remedy,  and  the  duty  sought  to  be  en- 
forced is  dear  and  indisputable.  Knox  County 
V.  Aspinwall,  24  How.  377,  383  <16  L.  Ed.  735). 
Both  requisites  must  concur  in  every  case.' 

"In  Stearns,  Mayor,  et  al.  v.  State  ex  rd., 
23  Okl.  462,  100  Pac.  909,  Mr.  Justice  Hayes 
states  'the  rule  as  follows: 

"  "That  mandamus  will  lie  to  compel  a  minis- 
terial officer  to  discharge  a  duty  or  to  compel 
other  officers  to  perform  a  duty  purely  minis- 
terial is  too  well  settied  to  require  discussion 
or  the  citation  of  authorities,  *  *  *  He 
must  show:  (1)  Tbe  legal  right  to  have  the 
act  done  which  be  seeks  to  coerce  the  respond- 
ent to  do;  (2)  that  it  is  a  plain,  legal  duty  of 
respondent  to  do  that  which  petitioner  seeks 
to  liave  done,  and  that  respondent  ia  without 
discretion  to  perform  or  refuse  to  perform  such 
duty;  (3)  that  the  writ  will  afford  him  an 
availing  remedy,  and  that  he  lias  no  other  plain, 
speedy,  adequate  remedy.  Spelling's  Extraor- 
dinary Belief,  par.  1369.' " 


In  tbe  case  of  Berryblll  t.  Carter,  76  OkL 
248,  185  Pac.  03,  in  denying  an  original  ap- 
plication In  this  court  for  a  writ  of  certiora- 
ri to  review  tbe  action  of  the  state  auditor 
in  correcting  and  adjusting  an  Income  tax 
assessment,  this  court  in  an  opinion  written 
by  Mr.  Justice  HIggins,  quoting  from  and  con- 
struing section  9,  &  164,  Sess.  Laws  1915, 
which  defines  the  authority  and  duties  of  the 
state  auditor  with  reference  to  revision  and 
correction  of  income  tax  assessments,  which 
also  provides  that  the  remedy  and  proceed- 
ings before  the  auditor  shall  be  tbe  same  as 
provided  for  reviewing  assessments  by  the 
county  equalization  board,  In  connectiQn  with 
section  2  of  subd.  B,  art.  1,  c  107,  Sess.  Laws 
1915,  which  defines  the  iwocedure  necessary 
to  review  the  action  of  county  boards  of 
equalization,  held: 

"We  find  all  that  is  required  of  an  aggrieved 
income  taxpayer  is  to  file  in  the  district  court 
a  transcript  of  tbe  record  as  made  before  the 
auditor,  where  all  matters  complained  of  may 
be  reviewed  and  adjusted  to  the  extent  justice 
may  demand." 
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In  tbe  syllabus  to  the  same  case,  the  court 
said: 
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"The  remedy  of  an  income  taxpayer  aggrieved 
at  the  action  of  the  state  auditor  in  adjusting 
and  correcting  an  income  tax  assessment  is  by 
appeal  to  the  district  court,  and  not  by  writ  of 
certiorari  to  the  Supreme  Court" 


Such  remedy  Is  a  plain,  speedy,  and  ade- 
quate remedy  by  which  the  petitioner  herein 
had  the  right  to  determine  the  questions  here 
presented. 

Before  the  writ  of  mandamus  should  Issue 
In  any  case,  It  must  be  shown  that  the  duty 
sought  to  be  enforced  is  clear  and  Indisputa- 
ble. The  right  which  plalntUT  seelcs  to  en- 
force here  by  maodamos  does  not  appear  to 
be  clear  and  free  from  doubt. 

The  auditor  of  this  state  Is  a  part  of  the 
executive  branch  pf  gdvemiment,  Invested, 
under  and  by  virtue  of  section  9,  c.  164,  Sess. 
laws  1915,  with  the  exercise  of  Judgment 
and.,  discretion  in  adjusting  and  correcting 
income  tax  assessments,  and  his  action  and 
decision  in  snch  matters  is  quasi  Judicial  In 
Its  nature,  from  which  an  appeal  lies,  as 
heretofore  said.  Therefore  his  action  will  not 
be  controlled  by  mandamus,  and  this  is  true 
where  there  are  no  controverted  facts.  Lov- 
ett  V.  Lankford,  4T  Okl.  12, 145  Pat  787;  Nor- 
ris  et  al.  T.  Cross,  Secy,  of  State,  25  Okl.  287, 
105  I'ac.  1000;  Klmberlln  v.  ComnL  Five  Civ- 
ilized Tribes,  104  Fed.  653,  44  C.  C.  A.  109; 
United  States  ex  rel.  Dunlap  v.  Black,  128 
D.  &  40,  9  Sup.  Ct.  12,  32  L.  Ed.  354. 

In  the  case  of  Norris  et  al.  v.  Cross,  supra, 
tlilB  court,  speaking  through  Mr.  Justice 
Hayes,  said: 

"It  is  not  witliin  the  scope  of  a  mandamns 
proceeding  to  coerce  an  executive  officer  in  the 
discharge  of  a  duty  involving  the  exercise  of 
judgment  or  discretion,  or  the  exercise  of  ju- 
dicial or  quasi  judicial  power,  further  than  to 
direct  him  to  act.  The  court  cannot  supplant 
him  in  the  determination  of  questions  of  fact 
or  of  law  required  by  the  statute  to  be  deter- 
mined by  him,  nor  direct  in  whose  favor  his  de- 
cision shall  tie." 


The  auditor  being  vested  with  the  exer- 
cise of  discretion  and  judgment  in  the  deter- 
mination of  the  question  which  plaintiff  seelm 
to  review  here  by  mandamus,  and  the  right 
to  the  relief  sought  not  being  clear  and  uudis- 
putable,  and  plaintiff  having  a  plain,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  law,  this  court  cannot  control  by  manda- 
mus the  action  of  such  officer. 

Petition  for  writ  of  mandamus  wlU  be  de- 
nied and  the  action  dismissed. 

HARRISON,  PITCHFORD,  JOHNSON, 
and  IfcNMLI^  JJ.,  concur. 


PETTIS  V.  JOHNSTON.     (No.  9546.) 


(Supreme  Court  of  Oklahoma.    June  1,  1920.) 

(BtUalmt  (y  ih«  Oourt.) 

1.  Pleading  <s=>2t6(2)— On  general  demurrer 
allegations  must  be  oonstnied  with  attached 
exhibits. 

The  allegations  of  a  pleading  challenged 
by  general  demurrer  must  be  construed  in  con- 
nection with  the  exhibits  attached  thereto. 
(See  paragraph  11,  opinion.) 

2.  Judgment  «s>497(2)— Recital  of  service  of 
proeesj  In  a  Judgment  is  not  eenduslve. 

The  recital  of  service  of  process  in  a  judg- 
ment is  not  conclusive  where  it  is  positively 
contradicted  by,  and  in  irreconcilable  conflict 
with,  the  judgment  roll,  but  resort  to  the  rec- 
ord to  impeach  such  recital  of  service  in  the 
judgment  means  an  inspection  of  the  entire 
record— the  judgment  roll.  (See  paragraph  7..1, 
opinion.) 

3.  Judgment  «=>495(2)  —  Every  Intendment 
will  be  Indulged  to  support  a  Judgment  col- 
laterally attaoked. 

In  support  of  a  Judgment  collaterally  at> 
tacked,  every  intendment  Will  be  indulged  t» 
uphold  and  support  it;  if  the  judgment  thus 
assailed  contains  no  recital  of  service  of  pro- 
cess, and  the  record  is  barren  of  evidence  of 
the  issuance  and  service  of  process,  then  the 
service  of  process  wUl  be  presumed;  and  this 
presumption  of  service  stands  until  overcome 
by  evidence  to  the  contrary.  (See  paragraph 
11,  opinion.) 

4.  Judgment  $=9497(2)— Where  Judgment  roll 
shows  service  of  process  In  a  particular  way 
no  different  service  will  be  presumed. 

If  it  appear  positively  from  the  Judgment 
roll  that  process  was  served  in  a  particular 
mode,  no  other  and  different  service  will  be 
presumed;  that  is  to  say,  where  the  record  it- 
self explicitiy  and  positively  shows  a  particu- 
lar kind  of  service,  and  is  in  irreconcilable  con- 
flict with  any  reasonable  presumption  of  other 
service,  then  the  character  of  service  disclosed 
by  the  record  is  the  one  upon  which  the  ju- 
risdiction of  the  court  must  depend.  (See  par- 
agraph 11,  opinion.) 

5.  Judgment  ®=> 1 62 (3)— Relief  based  on  ex- 
trinsic evidence  may  be  had  against  a  Judg- 
ment rendered  without  service  of  process. 

Relief  based  on  extrinsic  evidence  may  be 
had  against  a  judgment  rendered  without  serv- 
ice of  process,  under  the  third  subdivision  of 
section  5267,  Rev.  Laws  1910,  empowering  the 
court  to  vacate  or  modify  its  own  judgments 
or  orders  at  or  after  the  term  at  which  such 
judgment  or  order  was  made,  on  account  of 
"irregularity  in  obtaining  a  Judgment  or  order." 
(See  paragraph  2,  opinion.) 

6.  Judgment  ®=»I53(I) —Motion  to  vacate 
judgment  for  want  of  service  of  process  must 
be  presented  within  three  years. 

If  it  be  necessary  to  resort  to  extrinsic 
evidence  to  show  the  invalidity  of  a  Judgment 
tor  want  of  service  of  process,  the  motion  to 
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vacate  must  be  presented  within  three  years 
following  the  rendition  of  the  judgment  or  or- 
der, as  provided  for  is  section  6274,  Rev.  Iawb 
1910.     (See  paragraph  2,  opimon.) 

7.  Jidgnrat  4=9407(2)— Motloa  for  vacation 
of  Jadgment  rendered  without  service  of  pro- 
cess Is  exclusive  of  relief  la  equity. 

The  remedy  provided  by  the  third  subdi- 
vision of  section  5267,  Rev. '  Laws  1910,  for 
vacating  a  judgment  rendered  without  personal 
or  constructive  service  of  process,  is  exclusive 
of  relief  in  equity  during  the  three  years  fol- 
lowing the  rendition  of  the  judgment,  unless 
there  be  special  reasons  in  the  particnlar  case 
why  the  statutory  remedy  is  inadeqoite.  (Bee 
paragraph  2,  opinion.) 

8.  Judgment  <$=3i62(3)— Extrinsic  evidence  la 
admissible  to  contradict  return  of  service  and 
recital  tliereof  In  tlie  Judgment. 

Extrinsic  evidence — evidence  dehors  the 
judgment  roll— is  admissible  to  contradict  the 
officer's  return  of  service  and  the  recital  of 
service  in  the  judgment.  (See  paragraph  2, 
'Opinion.) 

9.  Judgment  iS=>l45(2)— On  motion  to  vacate 
for  want  of  service,  meritorious  defense  need 
not  be  shown. 

It  is  unnecessary  for  the  motion  to  vacate, 
hased  on  extrinsic  evidence  of  no  service  of 
process,  to  show  a  meritorious  defense  to  plain- 
tiff's suit.    (See  paragraph  2,  opinion.) 

10.  Judgment  «=»386(3)-^udgment  void  on 
its  face  may  be  vacated  by  court  rendering  it 
on  motion  within  or  after  three  year*. 

A  judgment  which  is  void  upon  its  face,  and 
requires  only  an  inspection  of  the  judgment 
roll  to  demonstrate  its  want  of  validity,  is  a 
'  "dead  limb  upon  the  judicial  tree,  which  may 
be  lopped  off  at  any  time";  it  can  bear  no 
fmit  to  the  plaintiff,  but  is  a  constant  menace 
to  the  defendant,  and  may  be  vacated  by  the 
court  rendering  it  "at  any  time  on  motion  of 
a  party  or  any  person  aiffected  thereby,"  ei- 
ther before  or  after  the  expiration  of  three 
years  from  the  rendition  of  such  void  judgment. 
Such  motion  is  unhampered  by  a  limitation 
of  time.     (See  paragraph  3,  opinion.) 

11.  Judgment  <S=9386(3)— Is  void  ob  its  face 
when  Its  invalidity  Is  shown  by  Judgment  roll; 
"Judgment  void  on  face." 

A  judgment  is  void  on  its  face  when  its 
invalidity  is  affirmatively  disclosed  b:^  an  in- 
spection of  the  judgment  roll,  but  it  is  not 
void,  in  the  legal  sense,  for  the  want  of  ju- 
risdiction, unless  its  invalidity  appears  on 
the  face  of  the  record.  Edwards  v.  Smith,  42 
Okl.  544,  142  Pac.  30a,  followed.  (Sec  para- 
graph 3,  opinion.) 

12.  Judgment  i3=>379(l),  396— Meritorious  de- 
fense Is  not  necessary  on  motion  to  vacate  a 
Judgment  void  on  its  face,  and  vacation  must 
be  unconditional. 

It  is  not  necessary  to  show  a  meritorious 
defense  in  support  of  a  motion  to  vacate  a 
judgment  void  on  its  face;  uur  can  the  court 
impose  any  conditions  for  vacating  it.  (See 
paragraph  3,  opinion.) 


13.  Judgment  ®=3407(6)— Party  without  no- 
tice of  default  Judgment  In  time  to  file  a 
motion  to  vacate  It  may  have  its  enforcement 
restrained. 

When  it  clearly  appears  that  a  party  not 
served  with  process,  against  whom  a  default 
judgment,  valid  on  its  face,  has  been  taken,  had 
no  notice  or  knowledge  of  such  judgment  until 
after  three  years  from  its  rendition,  or  in  too 
short  a  time  before  the  three  years  expired 
to  file  a  motion  to  vacate,  such  party  may 
file  a  bill  in  equity  against  the  plaintiff  to  evade, 
nullify,  or  restrain  the  enforcement  of  such 
judgment.     (See  paragraph  4,  opinion.) 

14.  Judgment  <&=>447( I)— Plaintiff  suing  In  eq- 
uity to  show  Invalidity  of  Judgment  for  want 
of  Jurisdlotion  must  show  a  meritorious  de- 
fense. - 

An  attack  in  eqnity,  based  upon  evidence 
dehors  the  record,  to  show  the  invalidity  of  a 
judgment  for  want  of  jurisdiction  over  the 
party  complaining,  must  be  accompanied  by  a 
showing  that  such  plaintiff  in  equity  has  a 
meritorious  defense  to  the  action  upon  which 
the  judgment  complained  of  was  rendered;  and 
tliis  is  true  whether  the  suit  is  commenced  in 
equity  before  or  after  the  expiration  of  three 
years  from  the  rendition  of  such  jadgment 
(See  paragraph  5,  opinion.) 

15.  Jndineat  e=^465— Court  may  Inposa  ora- 
dltiona  on  granting  relief  against  a  Judgment 
■ot  void  on  Its  face. 

A  court  of  equity  may  impose  such  condi- 
tions to  the  granting  of  relief  against  a  judg- 
ment not  void  on  its  face  as  appear  equitable 
under  the  circumstances  of  each  particular  case, 
and  also  as  provided  for  by  section  6272,  Bev. 
Laws  1910.    (See  paragraph  6,  opinion.) 

18.  Judgment  «s»499— Ofllcer'a  awon   rotnra 
and  Judgment's  redtai  ef  servhsa  eaanot  be 
set  aside  exoept  on  the  moat  oonvlnoing  evi- 
dence. 
Sound  public  policy,  the  stability  of  solemn 
judgments  of  courts,  and  the  security  of  liti- 
gants, demand  tliat  neither  the  officer's  sworn 
return,  nor  the  recital  of  service  in  the  judg- 
ment based  thereon,  shall  be  set  aside  or  con- 
tradicted except  upon  the  most  clear,  cogent, 
and  convincing  evidence.     (See  paragraph  7, 
opinion.) 

17.  Judgment  <S=»469— Judicial  sales  ®=354— 
Bona  fide  purchaser  will  not  be  prejudiced  by 
vacation  of  Judgment  not  void  on  its  face. 

The  rights  of  bona  fide  purchasers  of  prop- 
erty sold  under  the  authority  of  a  judgment  not 
void  on  its  face  will  not  be  affected  or  preju- 
diced by  either  the  vacation  of  such  judgment 
by  the  court  rendering  it,  or  a  decree  in  equity, 
annulling,  evading,  or  restraining  its  further 
enforcement,  although  extrinsic  evidence  would 
show  that  the  court  had  no  jurisdiction  for 
want  of  service  of  process  on  defendant  there- 
in.    (See  paragraph  6,  opinion.) 

18.  Judicial  sales  ^=»53— One  Is  not  a  bona 
fide  purchaser  under  a  Judgment  for  him 
based  on  a  false  retarn. 

A  plaintiff,  though  without  knowledge  of 
the  falsity  of  the  officer's  return  of  service  of 
process,  is  not  a  bona  fide  purchaser  of  prop- 
erty sold  under  the  authority  of  a  judgment 
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lor  him  baaed  upon  a  false  return.     (See  par- 
agraph 6,  opinion.) 

i9i  Judgment  ®=3 1 53(1}— Judgment    valid    on 
Its  face,  rendered  without  servhM  or  appear- 
aaee,  may  aot  ba  vacated  at  any  time  on 
motion. 
Tliis  court  declines  to  follow  or  adhere  to 
thuse  decisions  holding  that  a  judgment  valid 
on  its  face,  rendered  without  service  of  pro- 
cess or  appearance  of  defendant,  m^y  be  va- 
cated at  any  time  on  motion.    (See  paragraph 
2,  opinion.) 

20.  H»m«tawl  «»l,  IIS<3)— PartitiftB  <8b» 
12(3)— Nature  anii  Incidents  of  homestead  In- 
terest stated;  homestead  Interest  oaanot  Im 
partitioned. 

The  homestead  interest  is  jointly  vested  in 
the  husband  and  wife  for  the  benefit  of  them- 
selves and  family,  withoQt  regard  to  wliicb 
spouse  owns  the  title  to  the  land;  the  home- 
stead interest  is  a  creature  of  the  Constitution 
and  statutes,  nothing  like  it  being  known  ai 
common  law;  it  is  a  special  and  peculiar  inter- 
est in  real  estate;  it  is  not  a  mere  inchoate  in- 
terest in  either  spouse,  to  become  vested  npon 
the  death  of'the  other;  this  joint  right  is  par- 
amount to  the  individual  rights  of  either,  and, 
being  incapable  of  division  and  partition  be- 
tween husband  and  wife,  it  cleaves  and  adheres 
80  closely  to  the  title  to  the  land  itself  that 
it  cannot  be  dissociated  therefrom  by  a  mort- 
gage foreclosure  sale-  under  a  court  decree  to 
which  either  husband  or  wife  is  not  a  party. 
(See  paragraph  9,  opinion.) 

21.  Homestead  <Ssal  15(3)— Wife  owning  home- 
Stead  In  fee  may  attack  a  Judgment  foreclos- 
ing a  mortgage  beoaose  huslHui#  was  not  « 
party. 

The  wife,  the  owner  of  the  homestead  In 
fee,  may  assail  the  validity  of  a  decree  and 
jodgment  foreclosing  a  homestead  mortgage  on 
the  ground  that  the  husband,  though  not  the 
owner  of  the  title  to  the  land,  was  not  made 
a  par^  to  the  foreclosure  proceedings.  (See 
paragraph  9,  opinion.) 

22.  Homestead  «=>II5(3),  121  —  Foreolosure 
Judgment  is  void  where  husband  was  not  a 
party  to  foreclosure  suit;  sale  of  homestead 
under  foreclosure  without  malclng  husband 
a  party  veld. 

If  it  be  fonnd  upon  an  inspection  of  the 
judgment  roll  in  a  proceeding  to  foreclose  a 
mortgage  executed  by  husband  and  wife  on  the 
family  homestead  that  the  bosband  was  not 
a  party  to  such  foredosnte  proceeding,  the 
foreclosure  Judgment  is  void,  although  the  wife 
is  the  owner  of  the  fee  title  in  the  homestead 
and  a  party  to  the  foreclosure  suit.  A  sale 
under  such  foreclosure  judgment  is  void,  and 
will  not  operate  to  divest  the  wife  of  the  title 
to  the  land,  nor  in  any  way  affect  the  home- 
stead interest  of  either  the  husband  or  wife 
therein.     (See  paragraph  9,  opinion.) 

23.  Mortgages  €=>383— Action  to  foreclose  real 
estate  mortgage  Is  a  "proceeding  in  rem." 

An  action  to  foreclose  a  real  eatate  mort- 
gage is  a  proceeding  in  rem.  (See  paragraphs 
11  and  13,  opinion.) 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and'  Second  Series,  In 
Ben.) 


24.  Mortgages  ^=>440— Petition  against  non- 
resident mortgagor  to  foreolose  may  supply 
defects  In  affldavlt  for  puMloation  and  In 
notice. 

The  petition  filed  against  a.  nonresident 
mortgagor  to  foreclose  a  resil  estate  mortgage 
is  the  initial  link  in  the  chain  of  proceedings 
necessary  to  obtain  service  of  process  by  pub- 
lication under  section  4722,  Rev.  Laws  1910, 
and  as  such  initial  link  may  be  resorted  to  for 
the  purpose  of  supplying  defects  and  omissions 
in  the  affidavit  for  publication  and  the  publica- 
tion notice.  (See  paragraphs  11  and  13,  opin- 
ion.) 

25.  Mortgages  ^=3440— Omission  to  descrlbo 
land  In  affidavit  for  puUloatlon  In  foredosure 
action  against  nonresident  Is  not  fatal  on  col- 
lateral attack. 

In  an  action  in  rem  (in  this  ease  a  real 
estate  mortgage  foreclosure)  under  sections 
4671  and  4722,  B.  L.  1910,  against  a  nonresi- 
dent, the  omission  to  describe  the  land  in  the 
affidavit  for  publication  is  not  fatal  on  col- 
lateral atUck.  Ballew  v.  Toung,  24  Okl.  182, 
108  Pac.  623,  23  L.  K.  A.  (N.  S.)  1084,  City 
National  Bank  v.  ^aiks,  50  OU.  648,  151 
Pac.  225,  and  other  attachment  cases  distin- 
guished in  the  opinion.  (See  paragraphs  11 
and  13,  opinion.) 

26.  Process  4=>96(4)— AfBdavit  for  service  by 
publication  alleging  dofendaat's  nearesldsnco 
and  Inability  to  serve  Is  sufllolent. 

An  affidavit  for  service  by  publication,  al- 
leging that  the  defendant  is  a  nonresident  of 
the  state,  and  that  plaintiff  is  unable  to  se- 
cure service  of  summons  in  Oklahoma,  is  suffi- 
cient without  the  additional  allegation  that 
plaintiff  exercised  diligence  to  obtain  personal 
service.     (See  paragraph  12,  opinion.) 

27.  Judgment  «=» 1 7 (2)— Defects  In  publication 
notice  held  not  fatal  to  Judgment  on  collateral 
attack. 

The  failure  of  the  publication  notice  to  de- 
scribe the  land  involved  in  an  action  in  rem,  or 
to  state  that  the  mortgage  to  be  foreclosed  is 
a  real  estate  mortgage,  or  to  state  the  amount 
of  the  note  or  debt  secured  by  the  mortgage,  is 
not  fatal  to  the  judgment  on  collateral  attack. 
(See  paragraph  13,  opinion.) 

28.  Judgment  «=> 1 7 (2)— Publication  of  notice 
stating  in  gsneral  terms  the  nature  of  the 
Judgment  sought,  supports  Judgment  when 
collaterally  attacked. 

'  In  a  proceeding  in  rem  the  publication  no- 
tice may  state  briefly  bnd  in  gencn-al  terms  the 
nature  of  the  Judgment  plaintiff  seeks,  and  on 
collateral  attack  the  publication  notice,  con- 
taining material  elements  required  by  cne  stat- 
ute, will  be  treated  as  sufficient  if  that  which 
is  uncertain  and  omitted  therefrom  may  be 
made  certain  by  reference  to  the  affidavit  for 
publication  or  the  plaintiff's  original  petition. 
(See  paragraph  13,  opinion.) 

29.  Judgment  ^s»497 (3)— Judgment  In  mort- 
gage foreolosars,  on  publication  notice  ai« 
Judged  snfiaiwit,  will  not  bo  heU  Invalid  In  a 
collateral  proceeding,  If  oaillng  for  "construe- 
tlOB";   "iurJsdiotlon." 

The  authority  to  hear  aqd  determine  a  case 
is  jurisdiction  to  try  and  decide  all  the  ques- 
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tions  ioTolTed  in  tba  controversy,  including  the 
power  to  pass  upon  tlie  sufficiency  of  the  serv- 
ice of  process;  and,  in  tlie  exercise  of  its  ju- 
risdictipn  to  foreclose  mortgages,  the  district 
court  must  pass  first  upon  the  sufficiency  of 
constructive  service  against  a  nonresident  de- 
fendant, and,  if  the  district  court  in  the  exer- 
cise of  this  jurisdiction  adjudges  the  affidavit 
tor  publication  and  the  publication  notice  suffi- 
cient, the  judgment  rendered  thereunder  will 
not  be  held  void  In  a  collateral  proceeding,  if 
there  be  enough  in  the  affidavit  and  publication 
notice  to  call  for  construction,  and  construc- 
tion means  the  application  of  the  law  to  the 
facts  stated.    (See  paragraph  13,  opinion.) 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
struction;   Jurisdiction.] 

30.  JudBHient  ®s>l7(2)— Jurisdiction  to  fore- 
closo  a  Mortgage  includes  power  to  pass  on 
•nfflolewy  of  steps  to  Invoke  Jurisdiction. 

The  filing  of  the  petition  to  foreclose  a 
mortgage,  the  affidavit  for  publication,  and  the 
publication  notice,  put  in  motion  the  jurisdic- 
tion of  the  court,  and  the  jurisdiction  thus 
invoked  includes  the  power  to  pass  upon  the 
sufficiency  of  the  steps  taken  by  the  plaintiff 
to  invoke  its  jurisdiction.  (See  paragraphs  U 
and  13,  opinion.) 

31.  Judgment  0s»l7(3)— Valid  personal  Judg- 
ment cannot  be  rendered  against  nonresident 
en  publication. 

A  valid  personal  judgment  cannot  be  ren- 
dered against  a  nonresident  based  on  service 
by  publication.  (See  paragraphs  11  and  13, 
opinion.) 

32.  Judgment  (S=3486( I)— Successful  collater- 
al attack  merely  avoids  or  evades  a  judgment. 

A  successful  collateral  attack  on  a  judg- 
ment does  not  operate  to  reverse,  set  aside, 
or  vacate  such  judgment;  the  judgment  is 
merely  avoided  or  evaded.  (See  paragraph  10, 
opinion.) 

33.  Judgment  «=>278— Record  preserved  on  or- 
der of  court  to  make  record  held  equivalent 
to  the  "Judgment  roll"  at  common  law. 

A  record  preserved  under  the  provisions  of 
gectiona  5144  to  6146,  inclusive.  Rev.  Laws 
1910,  directing  the  clerk  upon  order  of  the 
court  to  make  a  complete  record  of  every  canse 
as  soon  as  it  is  finally  determined,  same  to 
contain  "the  petition,  the  process,  the  return, 
the  pleadings  subsequent  thereto,  reports,  ver- 
dicts, orders,  judgments,  and  all  material  acta 
and  proceedings  of  the  court,"  is  equivalent 
to  the  judgment  roll  at  common  law,  which 
signified  a  roll  of  parchment  upon  which  the 
proceedings  and  transactions  of  a  court  were 
entered  by  its  officers,  and  which  was  then 
deposited  in  the  court's  treasury  in  perpetuam 
rei  memoriam.  (See  paragraph  14,  opinion.) 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment BolLJ 

34.  Judicial  ealae  «=>l6-.Selliag  oflloer  can 
sell  only  on  terms  provided  for  by  decree 
ud  the  law  In  faroe. 

An  officer  selling  property  under  a  court 
decree  can  sell  such  property  on  such  terms. 


and  such  terms  only,  as  are  provided  by  tbe 
decree  and  the  law  in  force  governing  such 
sale,  which  i?  Incorporated  into  and  made  a 
part  of  the  decree,  and  an  officer  has  no  an* 
thority  to  sell  on  credit,  or  to  accept  in  pay- 
ment of  the  bid  anything  other  than  lawful 
money,  unless  otherwise  expressly  authorized 
by  tbe  decree  or  the  law  in  force  governing 
such  sale.     (See  paragraph  15,  opinion.) 

Rainey,  0.  J.,  dissenting  in  part 

(Additional  8vllalm$  by  Editorial  Staff.) 

35.  Judgment  «b>5  1 8— "Collateral  aHaek"  de- 
fined. 
A  "collateral  attack"  on  a  judicial  proceed- 
ing is  an  attempt  to  avoid,  defeat,  or  evade  it 
or  to  deny  its  force  and  effect  in  some  manner 
other  than  by  appeal,  writ  of  error,  certiorari, 
or  motion  for  a  new  triaL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  (Collat- 
eral Attack.] 

Error  from  District  Court,  Carter  Coonty; 
W.  F.  Freeman,  Judge. 

Suit  by  E.  B.  Johnston  against  Becky  Pet- 
tis, commenced  before  a  justice  of  the  peace, 
and,  under  the  statute,  oertifled  and  trans- 
mitted to  the  district  court.  Judgment  for 
plaintiff  and  defendant  brings  error.  Re- 
versed and  remanded,  with  directions. 

Johnston,,  plaintiff  below,  defendant  in  er- 
ror, commenced  this  suit  before  a  Justice  of 
the  peace  against  Becky  Pettis,  plaintiff  In 
error,  to  recover  a  money  judgment  for  rent 
and  to  foreclose  a  landlord's  lien  on  defend- 
ant's cotton  crop.  Among  other  things  In  de- 
fendant's answer  to  plalntltTs  bill  of  partic- 
ulars, she  denied  plaintiff's  ownership  of  the 
land  descrll)ed,  and  averred  that  she  Is  the 
owner  and  in  possession  of  the  same;  that 
the  land  was  allotted  to  her  as  a  Chickasaw 
freed  woman,  and  that  she  is  now  and  has 
been  in  continuous  possession  as  such  allot- 
tee, and  that  it  was  and  is  tbe  family  home- 
stead; averred  that  in  April,  1912,  the  Farm- 
ers* Loan  &  Security  Company  commenced  an 
action  in  the  district  court  of  Carter  county 
against  her  and  her  husband,  Isaac  Leonard, 
to  foreclose  a  mortgage  executed  by  them  on 
said  land;  that  a  foreclosure  Judgment  was 
rendered  finding  defendant  and  Isaac  Leon- 
ard were  husband  and  wife,  and  under  that 
foreclosure  Judgment  the  land  was  sold  on 
May  3,  1913,  to  Cochran  for  $300,  and  the 
sale  confirmed;  that  the  sheriff  executed  a 
deed  to  Cochran,  who  tliat  conveyed  the  land 
to  plaintiff,  JohostoQ.  Defendant  attaches 
to  her  answer,  as  an  exhibit  thereto^  a  tran- 
script of  all  the  proceedings  In  the  mortgage 
foreclosure  case,  and  alleges  that  no  process 
was  ever  served  on  her,  although  she  admits 
the  record  shows  to  the  contrary;  that  her 
husband,  Isaac  Leonard,  was  not  served  with 
any  summons ;  that  the  attempted  service  of 
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summons  on  him  by  publication  was  void, 
and  tbat  her  husband  was  not  a  party  to  said 
foreclosure  action;  .further  that  the  pur- 
chaser at  the  foreclosure  sale  never  paid  the 
consideration,  and  got  his  deed  by  fraud. 
Under  the  authority  of  sectiqn  5357,  B.  L. 
1910,  construed  in  Elvers  v.  Kllgore,  38  Okl. 
106, 130  Pac.  W8,  this  case  was  certified  and 
transmitted  to  the  district  court,  where  the 
plaintiff  filed  a  demurrer  to  the  defendant's 
answer.  The  couirt  sustained  the  demurrer 
to  all  that  part  of  defendant's  answer  alleg- 
ing that  no  process  was  served  on  her  In  the 
foreclosure  case;  that  no  process,  actual  or 
constructive,  was  served  on  her  husband  In 
the  foreclosure  case;  and  that  the  pur- 
chaser's deed  was  void  because  he  failed  to 
pfty  the  (Consideration.  Upon  a  trial  of  the 
case  Judgment  was  rendered  in  favor  of  the 
plaintiff,  atid  defendant  on  her  appeal  to 
this  court  assigns  as  error  the  action  of  the 
district  court  in  sustaining  plaintiff's  demur- 
rer to  her  answer. 

Gay  H.  Sigler,  of  Aidmore,  for  plaintiff  In 
error. 

J.  T.  WheUer,  of  Wynnewood,  for  defend- 
ant In  error, 

HAMSBT,  J.  (after  stating  the  facts  as 
above).  The  transcript  of  the  record  In  the 
foreclosure  proceedings  attached  to  defend- 
ant's answer  contains  a  Summ<»is,  showing 
thereon  the  officer's  return  of  personal  serv- 
ice on  defendant;  also  the  foreclosure  judg- 
ment contains  a  recital  of  service  of  summons 
<m  defendant 

[1-4]  1.  The  first  question  is,  Can  the  re- 
cital in  the  forclosure  judgment  of  personal 
service  of  process  on  defendant  be  contra- 
dicted by  extrinsic  evidence— evidence  dehors 
the  record?  23  Cyc.  1086,  says  that  the  great 
majority  of  the  decisions  sustain  tiie  rule  that 
the  recitals  of  service  of  process  in  a  domes- 
tic judgment  on  which  ita  jurisdiction  is 
founded  Import  absolute  verity,  and  cannot 
be  contradicted  or  disproved  in  a  collateral 
pmceeding  by  any  extrinsic  evidence;  <dtlng 
a  long  list  of  state  and  federal  oases.  Black 
4m  Judgments  (2d  Ed.)  voL  1,  {  273,  referring 
to  domestic  judgments,  says  that  "the  great 
majority  of  the  decisions  hold  that  if  the 
record  shows  the  facts  necessary  to  confer 
jurisdiction,  or  recites  that  jurisdiction  did 
in  fact  attach,  its  averments  are  final  and 
conclusive  in  every  collateral  proceeding 
and  cani^ot  be  contradicted  by  any  extraneous 
evidence."  23  Cyc.  1087,  and  Black  on  Judg- 
ments (2d  Ed.)  vol.  1,  f  275.  say  that  in  other 
jurisdictions,  Arkansas,  Georgia,  Minnesota, 
Mississippi,  Nebraska,  New  York,  Ohio,  Wis- 
consin, Illinois,  Tennessee,  and  Colorado, 
the  record  does  not  import  uncontrollable 
.verity  when  the  want  of  jurisdiction  is '.al- 
leged, and  that  it  is  permissible  to  controvert 
the  recitala  of  the  record  on  this  point  by 


evidence  aliunde,  and  always  open  to  a  party 
to  contest  the  jurisdiction  by  producing  other 
parts  of  the  record  which  positively  contra- 
dict the  recitals  of  the  judgment  One  of 
the  ablest  decisions  discussing  the  admissi- 
bility of  extrinsic  evidence  to  contradict  re- 
citals of  service  in  a  judgment  is  Ferguson  v. 
Crawford,  70  N.  T.  253.  26  Am.  Rep.  589: 
also  the  dissenting  opinion  of  Judge  Val- 
Uant  in  Smoot  v.  Judd,  184  Mo.  586,  83  S.  W. 
507.  See,  also.  State  Ins.  Co.  v.  Waterhouse, 
78  Iowa,  674,  43  N.  W.  611. 

This  court  in  Ray  v.  Harrison,  32  Okl.  17, 
121  Pac.  633,  Ann.  Cas.  1914A,  413,  sustained 
the  admissibility  of  extrinsic  evidence  to  con- 
tradict an  officer's  return  of  personal  service, 
and  likewise  reaffirmed  that  doctrine  in  Jones 
V.  Jones,  57  Okl.  442,  154  Pac.  1136.  In 
nether  of  those  cases,  however,  does  It  ap- 
pear that  the  judgment  involved  contained 
any  recitation  of  service.  In  Bruno  ▼.  Get- 
Belman,  173  Paa  860,  the  plaintiffs  com- 
menced an  action  in  ejectment  to  recover  80 
acres  of  land,  and  sought  to  set  aside  two 
mortgage  forclosure  Judgments  on  the  ground 
that  process  had  not  been  served  in  either 
case.  This  court  said  that  "an  adjudication 
of.  the  Jurisdictional  facts  in.  a  domestic 
Judgment  is  conclusive  in  a  collateral  pro- 
ceeding attacking  such  judgment  by  attempt- 
ing to  again  put  such  facts  in  issue,"  and  cited 
Blackwell  v.  McCall,  54  Okl.  96,  153  Pac. 
815;  Daugherty  ▼.  Feland,  50  Okl.  122,  157 
Pac.  1144;  Continental  Gin  Co.  v.  DeBord, 
34  Okl.  66,  123  Pac.  159.  No  reference  was 
made  to  Ray  v.  Harrison,  supra,  or  Jones  v. 
Jonea,  supra. 

In  Griffin  v.  Gulp,  174  Pae  496,  this  court 
said  that,  "In  the  case  of  a  domestic  judgment 
of  a  court  of  general  jurisdiction,  want  of 
jurisdiction  cannot  be  shown  by  extrinsic 
evidence  in  a  collateral  attack,  but  may  be 
shown  on  a  direct  attack,"  and  sustained  the 
admlssibllty  of  extrinsic  evidence  to  prove 
that  a  false  return  was  part  of  a  fraudulent 
scheme  to  confer  jurisdiction  on  the  court. 
Of  course,  extrinsic  evidence  is  admissible 
in  equity  to  show  that  the  recital  of  service  in 
the  Judgment  was  based  upon  a  fraudulent 
return,  where  the  plaintiff  procured  the  false 
return  or  took  a  Judgment  upon  it  with  knowl- 
edge that  it  was  false,  as  held  by  the  Mis- 
souri Supreme  Court  in  Smoot  v.  Judd,  184 
Mo.  608,  83  S.  W.  481 ;  New  River  Mineral 
Co.  V.  Seeley,  120  Fed.  193,  56  O.  C.  A.  505; 
Knox  County  v.  Ilarshman,  133  U.  S.  152,  10 
Sup.  Ct  257, 33  L.  Ed.  586;  Walker  v.  Robblns, 
14  How.  (U.  S.)  684,  14  L.  Ed.  552;  Miedrelch 
▼.  Lauenstein,-232  U.  S.  237,  34  Sup.  Ct  309, 
58  L.  Ed.  584 ;   Cnulk  v.  Lowe,  178  Pac.  101. 

In  Crist  V.  Crosby,  11  Okl.  635,  69  Pae.  885, 
the  court  held  that  "when  the  judgment  of  a 
court  of  record  contains  a  finding  that  due 
personal  service  was  made  upon  the  defend- 
ant," it  is  concliislye  and  cannot  be  question- 
ed in  an, injunction  action;  and  said  that  the 
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"finding  anfl  adjudication  are  prima  facie  evi- 
dence of  due  and  legal  service  of  summons,  and 
the  presumption  thus  raised  cannot  be  over- 
come by  an  allegation  of  the  fact  that  the  sum- 
mons was  not  served  until  four  days  after  the 
Judgment  was  rendered,"  and  further,  that 
"no  one  can  contradict  that  which  the  record 
actually  avers,  and  were  not  this  the  rule  the 
greatest  confusion  would  prevail.  These 
.would  be  but  little,  if  any,  solemnity  to  the 
judgment  of  the  court,  and  a  great  multi- 
plicity of  suits  would  be  the  rule." 

In  liausten  v.  Union  National  Bank,  173 
Pac.  823,  it  Is  held  that  the  truth  of  the  af- 
fidavit upon  which  publication  service  Is 
based  Is  Immaterial  "until  challenged  in 
some  recognized  legal  proceeding  for  the  va- 
cation of  valid  Judgments,"  and  that  the  af- 
fidavit being  sufficient  on  its  face,  whether 
true  or  false,  the  judgment  was  regular  and 
valid  on  its  face. 

In  Wheatland  Grain  &  Lumber  Co.  v.  Dow- 
dcn,  26  Okl.  441, 110  Pac.  898,  some  of  the  de- 
fendants were  not  served  with  summons,  but 
an  attorney  employed  to  represent  part  of  the 
defendants  entered  an  appearance  for  all  the 
defendants,  but  failed  to  file  any  pleadings 
for  those  defendants  for  whom  he  was  not  at- 
torney, and  Judgment  was  entered  by  default 
against  them.  They  filed  a  motion  to  vacate 
the  Judgment  on  the  ground  that  the  attorney 
had  no  authority  to  represent  them.  This 
court  held  that  parol  evidence  was  admis- 
sible to  show  that  the  attorney  bad  no  author- 
ity, and  ordered  the  Judgment  vacated,  say- 
ing that  It  was  not  necessary  for  the  defend- 
ants not  served  with  process  to  sho.w  that 
they  had  a  meritorious  defense,  and  announc- 
ed in  the  syllabus  that  "a  void  Judgment 
may  be  vacated  at  any  time  on  motion  by  a 
party  or  other  person  affected  thereby  with- 
out setting  up  a  meritorious  defense." 

In  Continental  Gin  Co.  v.  De  Bord,  34  Okl. 
66, 123  Pac.  159,  it  is  held  that  the  finding  of 
the  court  whose  judgment  was  assailed  that 
"the  defendant  appeared  in  person  and  ^y 
his  attorney"  cannot  be  impeached.  That 
case  is  hardly  In  point  here,  because  a  finding 
by  the  court  that  the  defendant  appeared  In 
person  is  a  Judicial  finding,  based  on  physi- 
cal facts  under  th€  eye  of  the  court,  and  ob- 
viously cannot  be  Impeached.  Thus,  In  Har- 
shey  V.  Blackmnrr,  20  Iowa,  161,  89  Am.  Dec. 
520,  Judge  Dillon  said  that  a  finding  by  a 
court  that  the  defendant  appeared  by  a  cer- 
tain attorney  could  be  impeached  by  showing 
the  attorney  had  no  authority,  but  said : 

"Had  the  entry  been  that  L.  P.  Periy  came 
personally  into  court  and  waived  process,  it 
could  not  have  been  controverted.  But  the 
appearance  by  counsel,  who  had  no  authority  to 
waive  process,  or  to  defend  the  suit  for  L.  P. 
Perry,  may  be  explained." 

T1i*s,  In  Biyth  ft  Fargo  Co.  v.  Swenson, 
15  Utah,  846,  49  Pac.  1027,  the  court  held 
that  the  recital  that  defendant  appeared  by 


an  attorney  is  conclusive  of  the  appearance 
of  the  attorney,  but  not  conclusive  of  the 
attorney's  autliorlty,  and  If  he  had  no  author- 
ity then  the  Judgment  would  be  set  aside. 

In  Rice  V.  Woolery,  88  Okl.  199,  132  Pac. 
817,  the  first  paragraph  of  the  syllabus  says: 

"The  judgment  or  decree  of  a  domestic  court 
of  general  jurisdiction,  reciting  that  the  de- 
fendant .was  duly  served  with  summons  for 
more  than  41  days  prior  to  the  date  of  the 
trial,  by  publication  of  the  warning  order  as 
required  by  law,  is  condosive  on  collateral 
attack,  and  cannot  be -contradicted  by  extrinaic 
proof." 

That  decision  was  on  demurrer  to  an  an- 
swer averring  that  the  publication  notioe 
against  a  nonresident  was  not  tar  *  Bottt- 
clent  length  of  time.  The  answer  to  which 
the  demurrer  was  sustained  apfieara,  from 
the  statement  of  the  case  by  Justice  Dunn, 
to  have  merely  alleged  "that  th^  publication 
had  was  not  sufficient  in  law  to  give  the 
court  Jurisdiction  of  the  person  of  the  de- 
fendant Farrls  Rice  or  the  estate  sought  to 
be  affected;  that  the  notice  of  publication 
was  not  for  the  statutory  time  before  an- 
swer day."  An  analysis  of  that  case  shows 
the  admissibility  of  extrinsic  evidence  to 
contradict  the  record  was  not  involved ;  Jus- 
tice Dunn  merely  held  the  recital  of  service 
was  a  conclusive  adjudication  of  the  suffi- 
ciency of  the  publication  proceedings. 

In  Rice  v.  Thelmer,  45  Okl.  618,  146  Paa 
702,  the  fifth  paragraph  of  the  syllabus  by 
the  court  says: 

"Where  the  order  of  the  probate  ^uit  in 
appointing  a  guardian  recited  in  the  order  of 
appointment  that  notice  was  given  as  reqtiired 
by  Rev.  Laws  1910,  f  6522,  the  same  ia  conclu- 
sive on  collateral  attack." 
* 

(niat  was  a  litigation  between  third  par- 
ties for  the  specific  performance  of  a  coo- 
tract,  incidentally  involving  the  validity  of 
a  judicial  decree.  The  Issue  arose  over  the 
questtoD  as  to  whether  or  not  the  plaintiff 
tendered  a  mercbantaMe  title.  It  was  not 
a  suit  fh  equity  for  relief  against  the  Judg- 
ment on  the  ground  that  it  was  obtained 
without  the  service  of  process,  nor  was  it 
a  motion  to  vacate  the  Judgment  under  sub- 
division 3  of  section  6267,  R.  L.  1910,  herein- 
after discussed. 

In  BUckwell  v.  McCall,  64  OkL  90,  158 
Pac.  815,  it  Is  said  that— 

"An  adjudication  of  the  jarisdictional  facts  in 
a  domestic  judgment  is  conclusive  in  a  col- 
lateral proceeding  attacking  such  judgment  by 
attempting  to  again  pot  such  facta  in  issne." 

That  was  a  suit  In  the  district  court  to 
set  aside  the  Judgment.  It  was  expressly 
agreed  that  the  purchasers  of  the  land  in- 
volved had  paid  a  valuable  consideration 
therefor,  without  notice  of  the  plaiatUTs 
claim  that  the  former  Judgment  was  void. 
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Tbe  record  In  the  fonner  Judgment  showed 
service. 

Fr<wi  an  examination  of  a  great  number 
of  antliorlties,  including  tert-wrltera  and  ad- 
jndlcated  cases,  we  find  on  one  side  the 
majority  of  decisions  holding  the  recitation 
of  service  In  a  domestic  Judgment  cannot 
be  collaterally  contradicted  by  extrinsic 
evidence,  although  such  recital  of  service 
may  be  overcome  by  other  parts  of  the  Judg- 
ment roll  in  irrecoBCilable  conflict  there- 
with. In  such  cases,  the  Judgment  or  decree 
la  sustained,  not  because  a  Judgment  ren- 
dered without  notice  and  without  service 
is  good,  but  because  the  law  does  not  permit 
the  introduction  of  evidence  to  overthrow 
that  which,  for  reasons  of  public  policy,  it 
treats  as  absolute  verity.  Black  on  ivOg- 
meata,  toL  1,  t  27&  Lancaster  v.  Wilsoti, 
27  Grat  (Va.)  629,  states  the  reasiNilng  of 
tliat  line  of  decisions  about  as  clearly  as 
any  we  have  examined.  The  Virginia  court 
says  that  if  Judgments  were  always  open 
.to  collateral  attack  they  would — 

"no  longer  be  a  final  adjudication  of  the  rights 
of  litigants,  but  the  starting  point'  from  which 
a  new  htigation' would  spring  up;  acts  of  limita- 
tion would  become  useless  and  nugatory;  pur- 
chasers on  the  faith  of  judicial  process  would 
find  no  protection;  every  right  cBtablisbed  by 
a  judgment  would  be  insecure  and  uncertain, 
and  a  cloud  would  rest  upon  every  title." 

The  common-law  authorities  proceeded 
from  the  earliest  times  to  hold  that  the  me- 
morials of  courts  import  the  most  absolute 
and  tmcontrollable  verity;  that  the  records 
always  speak  the  truth,  and  cannot  be  con- 
tradicted except  by  their  Own  inspection. 
That  holding  no  doubt  originated  largely 
from  a  fetish  reverence  for  the  common-law 
courts.  The  Judgment  roll  at  common  law 
was  as  a  physical  fact  a  Judgment  roll — 
the  proceedings  from  the  beginning  to  the 
end  were  originally  transcribed  on  a  roll 
of  parchment.  As  new  steps  were  taken  in 
the  case,  further  entries  were  made  up<m 
this  roll.  But  the  Judicial  records  in  Amer- 
ica are  not  kept  and  preserved  with  that 
great  care  and  caution  displayed  by  the  old 
common-law  courts  in  England.  On  that 
side  of  the  question  we  find  the  federal  cas- 
es: Walker  v.  Robbins,  14  IIow.  584,  14  L. 
Ed.  552;  Knox  County  v.  Harshman,  133 
U.  S.  152,  10  Sup.  Ct.  257,  33  I*  Ed.  586; 
Mledreich  v.  Lauenstein,  232  U.  S.  236,  34 
Sup.  Ot  309,  58  L.  Ed.  584 ;  Foster  v.  Glv- 
ens,  67  Fed.  684,  14  C.  0.  A.  625;    Blgelow 


unnecessary  to  examine  and  cite  all  the  cases 
discussing  this  question.  We  have  stated 
the  theory  upon  which  they  rest,  to  wit, 
that  public  policy  demands  that  the  solemn 
Judgments  of  courts  of  general  Jurisdiction 
shall  not  be  made  to  depend  for  their  stabil- 
ity and  permanency  upon  any  other  evidence 
than  the  written  monuments  of  their  Juris- 
diction preserved  in  the  Judgment   roll  Itr 

With  profound  deference  to  the  distin- 
guished courts  on  that  side  of  the  line,  and 
with  solemn  realization  of  the  great  pub- 
lic Unportance  of  the  question,  and  the  pos- 
sible consequences  of  admitting  extrinsic  • 
evidence  to  impeach  the  solemn  Judgments 
of  courts,  let  us  turn  to  the  other  line  of 
cases,  not  for  the  purpose  of  compiling  them 
numerically,  but  for  the  purpose  of  exam- 
ining Uie  reasons  upon  which  they  base  their 
holding  to  the  contrary.  Black  on  Judgmenu 
(2d  Dd.)  vol.  1,  t  276,  states  the  reasons  unr 
derlylng  the  opposing  line  of  authorities 
with  such  force  and  vigor  that  we  quote 
it  here.    Black  says : 

"First,  there  is  the  question  of  natural  justice 
to  the  IndividuaL  To  suffer  a  man  to  be  con- 
demned unheard,  to  permit  him  to  be  deprived 
of  hia  property  or  his  rights  by  proceedings  of 
which  he  had  do  notice  or  in  which  he  had  no 
opportunity  to  be  heard,  is  repugnant  to  every 
sentiment  of  fairness  and  right  dealing,  as  weU 
as  wholly  alien  to  the  spirit  of  our  jurispru- 
dence. To  sacrifice  the  individual  to  the  wel- 
fare of  the  community  is  no  doubt  a  very  high 
principle  of  political  ethics,  but  it  is  scarcely  at 
home  in  the  body  of  our  law,  except  in  matters 
of  police.  On  the  contrary,  it  is  the  guarantee 
which  the  law  gives  of  the  inviolability  of  every 
man's  rights  and  estate  that  constitutes  its 
best  title  to  the  respect  and  confidence  of  the 
people.  True,  It  is  said  that  a  defendant 
who  is  injured  by  the  rendition  of  a  judgment 
against  him  without  jurisdiction  of  hia  person 
may  procure  its  reversal  in  an  appellate  court, 
or  move  to  vacate  it  in  the  court  which  ren- 
dered it,  or  go  to  equity  with  an  application 
for  an  injunction.  But  this  is  no  adequate 
safeguard.  These  remedies  are  often  illusory. 
For  it  is  very  possible  that  he  may  remain  en- 
tirely Ignorant  of  the  adjudication  against  him 
until  long  after  his  rights  are  irrevocably  lost. 
In  the  second  place,  if  the  court  had  no  juris- 
diction, its  proceedings  are  void;  and  if  the  ac- 
tion of  the  court  was  void,  its  memorial  of  that 
action  is  no  record.  This  argument  is  put  in 
a  very  clear  light  in  an  early  New  Tork  case, 
where  the  learned  judge,  speaking  of  an  alleged 
record,  used  the  following  language:  'It  im- 
ports perfect  verity,  it  is  said,  and  the  parties 


V.  Chatterton,  51  Fed.  614,  2  C.  C.  A.  402 ;  I  to  it  cannot  be  heard  to  impeach  it.    It  appears 


Walker  v.  Cronkite  (C.  C.)  40  Fed.  133; 
Lathrop  V.  Stewart,  14  Fed.  Gas.  p.  11S5,  No. 
8112 ;  Sargeaut  v.  Indiana  State  Bank,  21  Fed. 
Cas.  p.  491,  No.  12300.  One  wishing  to  pursue 
this  line  of  cases  should  examine  Smoot  v. 
Judd,  184  Mo.  508.  83  S.  W.  481,  as  well  as 
the  cases  cited  in  23  Cyc.  1086,  and  Black  on 


to  jnethat  this  proposition  assumes  the  very 
fact  to  be  established  which  is  the  only  question 
in  issne.  For  what  purpose  does  the  defendant 
question  the  jurisdiction  of  the  court?  Solely 
to  show  that  its  proceedings  and  judgments 
are  void,  and  therefore  the  supposed  record  is 
not  in  truth  a  record.  If  the  defendant  had 
not  proper  notice  of,  and  did  not  appear  to. 


Judgments  (2d  Ed.)  vol.  1,  {  273.    But  It  is    the  original  action,  all  the  state  courts,  with  one 
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exception,  agree  in  opinion  tliat  the  paper  ia- ' 
troduced  as  to  him  is  no  record;  but  if  he 
cannot  show,  even  against  the  pretended  record, 
that  fact,  on  the  alleged  ground  of  the  un- 
controllable verity  of  the  record,  he  is  deprived 
of  his  defense  by  a  process  of  reasoning  that 
is  to  my  mind  little  less  than  sophistry.  The 
plaintiffs,  in  effect,  declare  to  tlie  defendant: 
The  paper  declared  on  is  a  record,  because  it 
says  you  appeared,  and  you  appeared  because 
the  paper  is  a  record.  This  is  reasoning  in  a 
circle.  The  appearance  makes  the  record  un- 
controllable verity,  and  the  record  makes  the 
appearance  an  unimpeachable  fact.  The  fact 
wUch  the  defendant  puts  in  issue  is  the  validity 
of  the  record,  and  yet  it  is  contended  that  he  is 
estopped  by  the  unimpeachable  credit  of  that 
very  record  from  disproving  any  one  allegation 
contained  in  it.  Unless  a  court  has  jurisdiction 
it  can  never  make  a  record  which  imports  un- 
controllable verity  to  the  party  over  whom  it 
has  nsurped  jurisdiction,  and  he  ought  not 
therefore  to  be  estopped,  by  any  allegation  in 
that  record,  from  proving  any  fact  that  goes 
to  establish  the  truth  of  a  plea  alleging  want 
of  Jurisdiction.' " 

Certainly  in  a  nation  composed  of  48 
states,  and  a  superstate,  the  federal  govemr 
ment,  each  witli  a  Constitution  solemnly 
guaranteeing  the  right  to  life,  liberty,  and 
the.  pursuit  of  happiness,  a  citizen's  rights 
should  never  be  foreclosed  by  a  judgment 
without  notice  and  without  a  hearing.  Is 
It  true  that  solemn  acts  of  state  Legislatures 
and  the  federal  Congress  can  be  stricken 
down  by  Judicial  decrees  because  they  con- 
flict with  constitutional  limitations  prohib- 
iting the  taking  of  property  without  due 
process  of  law,  and  yet  a  citizen's  savings 
of  a  lifetime  can  be  impounded  under  an 
execution  on  a  judgment  of  which  he  was 
whoUy  ignorant  and  had  no  opportunity  to 
resist?  To  illustrate:  A  citizen  by  hard 
labor  and  economy  has  laid  up  enough  to 
keep  away  the  wolf  in  old  age;  realizing 
the  inability  of  the  government  to  wholly 
protect  him  from  thieves,  burglars,  and  high- 
waymen, he  can  lock  his  crib,  bolt  his  doors, 
and  arm  himself  to  resist  personal  violence, 
yet  he  is  Utterly  helpless  to  defend  his  rights 
against  a  judgment  based  upon  a  false  re- 
turn of  an  officer  of  the  law;  he  has  been 
tan^t  from  early  childhood  that  neither  his 
liberty  nor  property  can  be  taken  from  him 
under  the  sanction  of  a  judicial  decree  until 
he  shall  have  had  an  opportunity  to  resist 
In  a  neutral  forum  the  demands  and  claims 
of  those  who  seek  to  despoil  him,  yet  he  is 
suddenly  awakened  to  find  the  sale  of  all 
his  property  under  an  execution  cannot  be 
restrained,  because  public  policy  demands 
that  he  must  be  sacriflced  upon  the  altar 
of  the  uncontrovertable  verity  and  sanctity 
of  a  judicial  decree  of  which  he  had  no 
knowledge  and  no  means  to  resist.  We  can- 
not bring  ourselves  to  the  point  of  unquali- 
fiedly adopting  a  rule  in  this  state  which 
closes  the  door  of  hope  and  shuts  out  the 


light  of  truth.    We  prefer  to  go  with  nif- 

nols,  Mississippi,  Arkansas,  Tennessee,  Ala- 
bama, Iowa,  New  York,  Colorado,  Texas, 
and  other  states,  and  along  with  the  great 
text-writers  on  Judgments  and  Equity  Juris- 
prudence. As  said  by  Lord  Coke,  a  judg- 
ment ought  to  be  "the  very  voice  of  law  and 
right" 

Fortified  with  the  safeguards  hereinafter 
defined,  we  believe  the  ends  of  pnbUc  policy 
will  be  fully  satisfied  and  the  ends  of  justice 
met  by  admitting  extrinsic  evidence  to  con- 
tradict the  officer's  return  of  service  and  the 
recital  In  a  judgment  of  service,  whoi  the 
tacts  and  drcumstances  clearly,  cogently, 
and  satisfactorily  demohistrate  that  it  would 
be  unconscionable  to  permit  a  judgment  to 
stand  against  a  party  who  had  no  notioe  of 
the  suit  and  no  opportunity  to  defend  his 
rights. 

Without  undertaking  to  harmonize  the  de- 
cisions of  tills  court,  the  conflict  being  more 
apparent  than  real,  we  now  lay  down  the 
following  as  the  correct  rules  in  this  state, 
to  wit: 

[$-t,  II]  2.  Belief  based  on  evidence  de- 
hors the  record  may  be  had  against  a  judg- 
ment rendered  witliout  service  of  process^ 
under  the  third  subdivision  of  section  5267, 
R.  L.  1910,  empowering  the  court  to  vacate 
or  modify  Its  own  judgments  or  orders  at 
or  after  the  term  at  which  such  judgment 
or  order  was  madei  on  account  of  "irr^u- 
larity  In  obtaining  a  judgment  or  order." 
Such  motion,  under  section  5274,  B.  L.  1910, 
must  be  presented  within  three  years  after 
the  rendition  of  the  judgment  or  order.  Cana- 
dian &  A'.  Mortg.  &  Tr.  Co.  v.  Clarita  Land 
&  Inv.  Co.,  146  Oal.  672,  74  Pac  301;  Peo- 
ple ex  pel.  V.  Temple,  103  Cal.  447,  87  Paa 
414;  Scott  V.  Hanford,  37  Wash.  8,  79  Pac 
481;  Kohn  t.  Haas,  95  Ala.  478,  12  South. 
577;  State  v.  District  Court,  38  Mont  186, 
99  Pac.  291,  35  L.  K.  A.  (N.  S.)  lOflS,  129 
Am.  St  Bep.  636;  Johnson  v.  Johnson,  40 
Ala.  247;  Wheatland  Grain  &  Lumber  Co. 
V.  Dowden,  26  Okl.  441,  110  Pac.  898 ;  NlcoU 
V.  Midland  Sav.  &  Loan  Co.,  21  Okl.  591, 
96  Pac.  744;  Baker  v.  Stonebraker.  32  Oki 
88,  121  Pac.  255;  Blchardson  v.  Howard, 
51  OkL  240,  151  Pac,  887;  Frost  t.  Akin, 
60  Okl.  174,  169  Pac.  752;  Harding  v.  GU- 
lett,  25  Oki.  199,  107  Pac  665;  Ozark  Mar- 
ble Co.  V.  StiU,  24  Okl.  559,  103  Pac  586; 
Hockaday  v.  Jones,  8  Okl.  156,  56  Pac  1054; 
Dane  v.  Daniel,  28  Wash.  155,  68  Pac  446; 
Hanson  v.  Wolcott  19  Kan.  207;  Leforoe 
V.  Haynes,  25  Okl.  190,  105  Pac  644 ;  First 
Nat  Bank  v.  Grimes  Dry  Goods  Co.,  45  Kan. 
510,  26  Pac.  56.  If  It  be  necessary  to  resort 
to  extrinsic  evidence  to  show  the  invalidity 
of  a  judgment,  the  motion  to  vacate  must  be 
presented  within  the  three  years  following 
the  rendition  of  the  judgment  or  order,  other- 
wise every  judgment  valid  upon  the  face 
of  the  record  will  depend  for  Its  perpetuity 
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TiI>on  the  fnll  memory  of  man.  We  refuse 
to  follow  those  cases  apparently  holding  that 
a  Judgment  rendered  without  service  of  pro- 
cess, though  valid  on  its  face,  may  be  vacat- 
ed at  any  time  upon  motion.  Those  cases 
fall  to  distinguish  between  Judgments  valid 
on  their  face  and  those  void  on  their  face. 
See  Edwards  v.  Smith,  42  Okl.  544,  142  Pac. 
302,  correctly  holding  that  "a  judgment  la 
not  void  in  the  legal  sense  for  want  of  juris- 
diction, unless  Its  Invalidity  and  want  of 
Jurisdiction  appear  on  the  record;  it  is 
voidable  merely." 

This  statutory  remedy  during  the  three 
years  following  the  rendition  of  the  Judgment 
Is  exclusive  of  relief  in  equity  unless  there 
be  special  reasons  in  the  particular  case 
why  the  statutory  remedy  is  inadequate. 
Frost  V.  Akin,  60  Okl.  174,  159  Pac.  752; 
15  Standard  Proc.  p.  277 ;  Crist  v.  Cosby,  11 
Okl.  635,  69  Pac.  885 ;  State  v.  District  Court, 
38  Mont.  166,  99  Pac.  291,  35  L.  K,  A.  (N.  S.) 
1098, 129  Am.  St'Rep.  636 ;  Harris  v.  Smiley, 
86  Okl.  89,  128  Pac.  276;  Gale  Mfg.  Co.  v. 
Sleeper,  70  Kan.  806,  79  Pac;  648. 

Extrinsic  evidence  in  admissible  to  contra- 
dict the  officer's  return  of  service,  and  to 
'  show  that  process  was  not  served  on  defend- 
ant. Wheatland  Qraln  &  l^umber  Co.  v. 
Dowden,  26  Okl.  441,  110  Pac.  898;  First 
National  Bank  v.  Grimes  Dry  Goods  Co.,  46 
Kan.  610,  26  Pac.  56;  Dane  v.  Daulel,  28 
Wash.  155, 68  Pac.  446 ;  Bly  th  &  Fargo  Co.  v. 
Swenson,  15  Utah,  845.  49  Pac.  1027 ;  People 
ex  reL  v.  Temple,  103  Cal.  447,  37  Pac.  414 ; 
Belnhart  v.  Lugo,  86  Cal.  805,  24  Pac.  1089, 
21  Am.  St  Rep.  52 ;  VUas  v.  Plattsburgh  & 
Mcmtreal  R.  R.  Co.,  123  N.  X.  440,  25  N.  E. 
941,  9  U  R.  A.  844,  20  Am.  St.  Rep.  771; 
Taylor  v.  Granite  State  Provident  Ass'n,  136 
N.  Y.  343,  32  N.  E.  992,  32  Am.  St.  Rep.  749; 
Hettner  v.  Gunz,  29  Minn.  108, 12  N.  W.  342 ; 
Parker  v.  Spencer,  61  Tex.  156;  Scott  t. 
Hanford,  37  Wash.  5,  79  Pac.  481 ;  Griffin  v. 
Gulp,  174  Pac.  495;  Hanson  v.  Wolcott,  19 
Kan.  207 ;  Savings  Bank,  etc.,  v.  Authie'r,  52 
Minn.  98,  53  N.  W.  812, 1»L.  R.  A.  498.  And 
it  is  unnecessary  for  the  motion  to  vacate  to 
be  supported  by  an  answer  showing  a  meri- 
torious defense.  Wheatland  Grain  &  Lum- 
ber Co.  V.  Dowden,  26  Okl.  441,  110  Pac.  898 ; 
Ozark  Marble  Co.  v.  Still,  24  Okl.  559,  103 
Pac.  586;  Leforce  v.  Haymes,  25  Okl.  100, 
105  Pac.  644;  Hanson  v.  Wolcott,  19  Kan. 
207;  Savings  Bank,  etc.,  v.  Authier,  52  Minn. 
98,  53  N.  W.  812,  18  L.  R.  A.  498 ;  Norton  v. 
Atchison,  etc.,  R.  R.  Co.,  97  Cal.  388,  30  Pac. 
685,  32  Pac.  452,  33  Am.  St  Rep.  198. 

A  plaintiff,  to  reassure  liimself  of  actual 

personal   service,   when   defendant  fails   to 

alter  his  appearance  under  the  first  summons 

returned  by  the  officer  as  served,  may  have 

another  summons  issued  and  returned  by  a 

•  different  member  of  the  sherifTs  deputies  be- 

'  fore  proceeding  to  take  a  default  Judgment, 

190  P. 


and  by  this  means  put  Into  the  record  cumu- 
lative evidence  of  service. 

nO-Ul  3.  As  said  In  People  v.  Greene,  74 
Cal.  400,  16  Pac.  197,  5  Am.  St  Rep.  448,  "A 
Judgment  which  Is  void  upon  its  face,  and 
which  requires  only  an  inspection  of  the  Judg- 
ment roll  to  demonstrate  its  want  of  vital- 
ity. Is  a  dead  limb  upon  the  Judicial  tree, 
which  should  be  lopped  off,  If  the  power  so  to 
do  exists.  It  can  bear  no  fruit  to  the  plain- 
tiff, but  is  a  constant  menace  to  the  defend- 
ant" Under  the  clause  of  section  5274,  R. 
L.  1910,  providing  that  "a  void  Judgment  may 
be  vacated  at  any  time  on  motion  of  a  party, 
or  any  person  affected  thereby,"  a  judgment 
void  upon  Its  face  may  be  vacated  at  any 
time  by  the  court  rendering  such  Judgment 
(Arnold  V.  Jolnes,  60  Okl.  4,  150  Pac.  130) ; 
and  as  said  In  Gille  v.  Emmons,  58  Kan.  118, 
48  Pac.  569,  82  Am.  St  Rep.  600,  "the  court 
was  [is]  not  hampered  by  a  limitation  ot 
time."  A  Judgment  is  void  on  Its  face  when 
it  so  apx)ears  by  an  inspection  of  the  Judgment 
roll,  but  will  not  be  held  void  on  its  face  un- 
less the  record  thereof  affirmatively  shows  the 
court  was  without  Jurisdiction  to  render  it 
Canadian  &  A.  Mortg.  &  Tr.  Co.  v.  Clarita 
Land  &  Inv.  Co.,  140  CaL  672,  74  Pac.  301; 
People  ex  rd.  v.  Temple,  108  CaL  447,  37  Pac. 
414;  Whitney  v.  Daggett,  108  Cal.  232,  41 
Pac.  471 ;  People  v.  Davis,  143  Cal.  673,  77 
Pac.  651 ;  State  v.  District  Court  38  Mont 
166,  99  Pac.  291,  35  L.  R.  A.  (N.  S.)  1098,  129 
Am.  St.  Rep.  C36;  Scott  v.  Hanford,  37 
Wash.  6,  79  Pac.  481 ;  White  v.  Ladd.  41  Or. 
324,  68  Pac.  739,  93  Am.  St  Rep.  732 ;  Baker 
▼.  Stonebraker,  32  Okl.  88,  121  Pac.  265;  An- 
glea  V.  McMaster,  17  Okl.  501,  8T  Pac.  660; 
Spanlding  ft  Co.  ▼.  Obapin,  37  Old.  App.  578, 
174  Pac.  334.  A  Judgment  void  on  its 
face  may  be  vacated  upon  motion,  no 
matter  what  length  of  time  has  inter- 
XKised  since  its  rendition;  neither  is  it 
necessary  for  the  movant  to  show  any  meri- 
torious defense,  nor  can  the  court  impose  any 
conditions  for  vacating  it.  See  long  list  of 
cases  in  annotation  to  Furman  v.  Furman, 
60  Am.  St  Rep.  642-643 ;  Blyth  &  Fargo  Co. 
V.  Swenson,  15  Utah,  345,  49  Pac.  1027;  Har- 
ris V.  Hardeman,  14  How.  337,  14  L.  Bd.  444; 
Condit  V.  Condit,  168  Pac.  456. 

[131  4.  When  it  clearly  appears  that  a  party 
not  served  with  process,  against  whom  a  de- 
fault Judgment,  valid  on  its  face,  has  been 
taken,  had  no  notice  or  knowledge  of  such 
Judgment  until  after  three  years  from  its  ren- 
dition (15  Standard  Ency.  of  Proc.  p.  275), 
or  in  too  short  a  time  l>efore  the  three  years 
expired  to  file  a  motion  to  vacate,  he  may  file 
a  suit  in  equity  against  the  plaintiff  to  en- 
Join  the  enforcement  of  such  Judgment.  We 
are  referring  to  a  case  where  extrinsic  evi- 
dence is  relied  upon  to  show  no  service  of 
summons,  provided  the  ultimate  relief  is  not 
barred  by  aome  other  statute  of  limltatloiw, 
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if  any,  a  question  which  we  are  not  now 
considering. 
23  Cyc.  996,  says: 

"Equity  may  vacate  or  enjoin  a  judgment  in 
an  action  of  which  defendant  had  no  legal  no- 
tice, the  trial  court  assuming  jurisdiction  on 
the  strength  of  a  false  return  of  service  of 
process  by  the  sheriff  or  other  officer.  Earlier 
decisions  holding  that  the  party's  only  remedy 
was  by  an  action  against  the  officer  are  incon- 
sistent with  the  modern  rules." 

The  law  is  thus  stated  In  Freeman  on 
Judgments  (4tli  Ed.)  $495: 

"A  judgment  pronounced  without  service  of 
process,  actual  or  constructive,  and  without  the 
defendant's  knowledge  that  a  court  had  been 
asked  to  adjudicate  upon  his  rights,  is  regarded 
with  such  disfavor  at  law  that  a  variety  of 
motions,  writs,  and  proceedings  are  there  pro- 
vided to  overthrow  it;  and  in  many  courts  It  is 
at  all  times  and  upon  all  occasions  liable  to  l>e 
entirely  disregarded  upon  having  its  jurisdic- 
tional infirmity  exposed.  But  proceedings  in 
equity  are  peculiarly  appropriate  for  the  ex- 
posure of  this  infirmity.  They  permit  of  the 
formation  of  issues  upon  the  question  of  serv- 
ice of  process,  and  of  the  trial  of  those  issues 
after  full  opportunity  has  been  given  to  those 
who  seek  to  sustain  as  well  as  those  who  seek 
to  avoid  the  judgment.  If  at  such  trial  it 
satisfactorily  appears  that  the  defendant  was 
not  summoned  and  had  no  notice  of  the  suit, 
a  sufficient  excuse  is  shown  for  his  neglect  to 
defend,  and  equity  will  not  allow  the  judgment, 
if  unjust,  to  be  used  against  him,  no  matter 
vhat  iurisdictional  recitals  it  contains."  (Ital- 
ics ours.) 

In  1  Black  on  Judgn/ents,  {  377,  the  law  is 
thus  stated: 

"Equity  may  vacate  or  enjoin  the  judgment 
of  a  cout't  of  law  when  it  is  shown  to  be  unjust, 
and  that  the  court  rendering  it  never  bad  ju- 
risdiction of  the  person  of  the  defendant,  al- 
though assuming  it  in  consequence  of  a  false 
retuim  of  service  of  the  sheriff  or  other  officer." 

Pomeroy's  Equity  Jurisprudence  (4th  Bid.) 
vol.  5,  i  2084,  says: 

"In  many  cases  courts  of  equity  will  inter- 
fere to  prevent  injustice  when  a  court  of  law 
has  acted  without  jurisdiction.  This  interfer- 
ence is  based  on  the  inequitable  results  which 
follow,  and  freguentlv  is  wholly  independent  of 
any  lorong  on  the  part  of  the  prevailing  party. 
One  of  the  commonest  ilUtstrations  is  found  in 
cases  where  no  jurisdiction  has  been  obtained 
heeause  there  has  been  no  service  of  summons 
or  process.  The  rule  seems  to  be  that  where 
the  failure  to  serve  a  party  results  in  his  inabil- 
ity to  answer  relief  will  be  granted.  On  the 
point  as  to  whether  a  meritorious  defense  must 
b«  shown  the  courts  are  divided.  The  question 
is  discussed  ntore  at  length  in  a  subsequent  par- 
agraph. The  defect  in  service  may  not  be 
apparent  on  the  record,  or,  again,  the  record 
itself  may  show  the  want  of  jurisdiction.  In 
■  the  former  case  the  question  arises  as  to 
whether  a  return  can  he  attacked.  It  was  for- 
merly held  by  common-law  courts  that  their 
judgments   purported   absolute  verity.      If   the 


jurisdictiota  of  the  eonrt  depended  upon  the 
false  return  of  an  officer  to  the  service  of.  pro- 
cess, the  party  injured  could  maintain  an  ac- 
tion against  the  officer,  but  he  could  not  be 
relieved  from  the  judi^ent.  The  modern  eq- 
uity cases  have  greatly  ameliorated  this  harsh 
doctrine,  and  it  can  be  safely  stated  that  the 
general  rule,  ty  the  u>ei{rht  of  authority,  is  thitt 
a  return  may  be  attacked  in  an  action  to  »ei 
aside  tke  judgment,  lie  justice  of  this  mle 
requires  no  argument.  The  remedy  at  law 
against  an  officer  is  at  best  of  a  very  donbtfol 
character,  and  in  many  cases  damages,  if  re- 
covered, are  a  wholly  inadequate  remedy;  for 
example,  where  the  action  is  for  the  recovery 
of  land.  Some  courts,  however,  have  laid  down 
the  rule  that  an  officer's  return  cannot  be  at- 
tacked unless  it  is  willfully  false  and  has  been 
procured  by  the  plaintiff  at  law.  The  effect  of 
this  is  to  make  the  basis  of  the  equity  action 
fraud  by  the  plalntitT  at  law.  The  injured 
party  mnst,  if  no  fraud  be  shown,  depend  upon 
his  remedy  -against  the  officer.  It  is  every- 
where held,  however,  that  the  officer's  return  is 
prima  facie  evidence  of  regularity.  The  court 
in  a  default  judgment  must  find  that  there  has 
been  due  service.  This  finding  will  be  presumed 
to  be  correct.  Therefore,  in  order  to  impeadi 
it,  clear  and  satisfactory  evidence  mnst  be  pro- 
duced."    (Italics  ours.) 

A.  careful  examination  of  the  text-writers 
and  cases  convincea  us  that  Uie  decided 
weight  of  authority  supports  the  view  that 
modern  equity  will  grant  relief  from  such  a 
judgment.  See  LitUe  Uock  &  Ft.  Smith  Ky. 
Co.  V,  Wells,  61  Ark.  354,  33  S.  W.  208,  30 
L.  B.  A.  560,  54  Am.  St  Rep.  210,  and  long 
annotation;  15  Standard  Proc.  p.  296;  2 
Story,  Eq.  Jur.  {  887 ;  Am.  &  Bng.  Bncy.  of 
Law  (2d  Ed.)  vol.  16,  p.  888;  High  on  InJ. 
vol.  1,  }  222;  Joyce  on  InJ.  vol.  1.  H  681-633; 
People  ex  rd.  v.  Temple,  108  Cal.  447 
37  Pac.  414;  Black  on  Judg.  (2d  E5d.)  vol.  1, 
a  348  and  376-877,  etc. ;  Great  West  Min.  Ca 
V.  Mining  Co.,  12  Colo.  46,  20  Paa  771,  13 
Am.  St.  Rep.  204 ;  Johnson  v.  Oregory  A  Oo., 
4  Wash.  109,  29  Pac.  831.  31  Am.  St.  Rep. 
907  M  Nat.  Metal  Co.  t.  Greoie  Cousol.  Co.,  11 
Ariz.*108,  89  Pac.  535,  9  L.  R.  A.  (N.  S.)  1062; 
Huntington  v.  Creuter,  S3  Or.  408.  54  Pac. 
208,  72  Am.  St.  Rep.  726;  Hilt  v.  Heimberger, 
235  HI.  235,  85  N.  E.  304 ;  Hamblen  t.  Knight 
60  Tex.  36 ;  I.«rr  v.  Stein,  97  Neb.  488,  150 
N.  W.  655 ;  Campbell  Pt  Press  &  Mfg.  Co.  v. 
Marden,  50  Neb.  283.  69  N.  W.  774,  81  Am.  St 
Rep.  573;  Duncan  T.  Cerdinei  59  Miss.  550; 
Hauswlrth  v.  Sullivan,  6  Mont  203.  9  Pac. 
798;  Vaule  v.  Miller,  69  Minn.  440,  72  N. 
W.  452.  See,  also,  long  list  of  cases  cited  by 
Judge  Valliant  in  his  dissenting  opinion  in 
Smoot  V.  Judd,  184  Mo.  .586,  83  S.  W.  61& 

[14,  IB]  5.  The  right  to  appeal  to  equity 
being  based  on  inadequacy  of  legal  remedies 
(Frost  V.  Akin,  60  Oljl.  174,  159  Pac.  752), 
we  think  it  Just  that  a  defendant  seeking 
relief  in  a  court  of  equity  from  a  Judgment 
obtained  without  service  of  process  should  be 
required  to  show  a  good  defense  to  the 
action.    That  is,  where  the  defendant  seeks 
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to  show  b7  extrinsic  evidence— evidence 
dehors  the  record  la  which  the  Judgment 
was  rendered — that  no  process  was' served  on 
him,  he  mnst  show  fa  his  bill  in  equity  that 
he  had  8  good  defense  against  the  plaintiff's 
claim  up<»  which  the  Judgmrait  at  law  or  in 
equity  was  based.  Q^ere  is  a  conflict  ot 
authority  on  this  question,  bnt  we  agree  with 
that  line  of  cases  holding  that  a  good  defense 
most  be  shown  tn  order  to  avoid  a  defftult 
Judgment  when  equity.  is^ppUed  to  for  relief. 
23  Cyc.  p.  994 ;  Pomeroy's  Bq.  Jur.  (4th  Ed.) 
VOL  5,  (  2088;  Brandt  v.  littte,  47  Wash.  194, 
01  Pac.  765.  14  Ii.  Rw  A.  (N.  S.)  218^  Black 
on  Judgments  <2d  Ed.)  vol.  1.  ft  376-377; 
16  Standard  Proc.  pp.  262,  268,  270,  271,  and 
long  list  of  cases;  Prudential  Casualty  C!o.  v. 
Kerr  (Ala.)  80  Sonth.  97;  Newman  v.  Taylor, 
69  Miss.  670,  13  South.  881;  Andwson  v. 
Oldham,  82  Tex.  228,  18  S.  W.  557;  Hocka- 
day  V.  Jones,  8  OU.  156,  56  Pac.  1064. 

Pomeroy,  supra,  says  that  in  cases  where 
the  attack  In  equity  is  on  the  ground  that  the 
Judgment  was  rendered  without  Jurisdiction 
because  there  was  no  service  of  summons, 
"the  prevailing  view  is  that  even  there  a  good 
defense  on  the  meritB  must  be  shown."  Not 
only  must  the  party  against  whom  the  de- 
fault Judgment  has  been  taken  without 
service  of  summons,  when  he  relies  upon 
eztrtaudc  evidence — evidence  dehors  the  Judg- 
ment roll — to  prove  the  want  of  Jurisdiction, 
show  a  meritorious  defense,  but  he  must  not 
be  gnilty  of  laches  or  negligence.  Annota* 
tions  In  60  Am.  St  Rep.  640;  Nat  Metal  Co. 
T.  Greene  Comsol.  Co.,  0  L.  R.  A.  (K.  S.)  1062; 
BV)x  T.  Robbins  (Tex.  Civ.  App.)  62  8.  W.  816; 
Ind.  L.  &«Tr.  Co.  v.  Owen,  162  Pac.  818; 
Harrison  v.  Hargrove,  109  N.  C.  346,  18  S.  B. 
939.  When  such  party  applies  to  equity  he 
must  offer  to  do  equity,  and  where  there  has 
been  a  long  lapse  of  time,  and  it  appears  that 
tbe  innocent  plaintiff  in  the  default  Judgment 
case  is  placed  at  disadvantage  on  account  of 
the  delay,  the  court  ■  may  weigh  the  corre- 
sponding equities  between  the  parties;  and, 
if  it  appears  tliat  the  cause  of  action  of  the 
plaintiff  to  tbe  default  Judgment  is  barred  by 
the  statute  of  limitations,  a  court  of  equity 
may  require  the  defendant  to  the.  default 
Judgment  to  waive  the  plea  of  the  statute  of 
limitations,  so  that  the  parHes  may  proceed 
as  nearly  as  possible  to  litigate  the  issues  as 
of  tbe  date  of  the  original  action  in  which 
the  d^ault  Judgment  was  rendered,  or  he 
nay  be  required  to  pay  the  Judgment  in 
advance.  16  Stabdard  Proc.  p.  272.  It  is 
well  settled  tliat  a  court  of  equity  will  ad- 
minister such  relief  as  tbe  exigencies  of  tbe 
particular  case  demand,  and  that  "Its  modes 
of  relief  are  not  fixed  and  rigid.  It  can  mold 
its  remedies  to  meet  the  conditions  with 
which  it  has  to  deal,  the  Jurisdiction  of 
equity  being  the  whole  domain  of  oonsdencC, 
limited  by  legislative  enactment  only."  Ora- 
Sdli  Chemical  Co.  v.  ^tna  Ebcplosives  Co., 
262  Fed.  466k  164  C.  O.  A.  380;  Bloomquist  v. 


Farson,  222  N.  T.  875, 118  N.  B.  865 ;  Thatch^' 
er  V.  Thatcher,  117  Me.  831,  104  Atl.  515; 
B^rle  V.  American  Sugar  ReSning  Co.,  74 
N.  J.  Eq.  751,  71  Atl.  391;  Story's  Bq.  Jur. 
(14th  Ed.)  vol.  1,  t  578;  and  a  court  of  equity 
may  Impose  all  the  conditions  provided  for  by 
section  5272,  R.  L.  1010. 

n Ml]  6.  We  reaffirm  the  doctrine  of 
Edwards  v.  Smith,  42  Okl.  544,  142  Pac.  302, 
holding,  that  "a  Judgment  is  not  void  In  the 
legal  sense  for  want  of  Jurlsdicti6n,  unless  it» 
invalidity  and  want  of  Jurisdiction  appear  on 
the  record ;  it  is  voidable  merely."  This  is  a 
sound  doctrine,  well  supported  by  the  text- 
writers  and  adjudicated  cases.  While  ex- 
trinsic evidence — evidence  dehori?  the  rec- 
ord— Is  admissible,  either  in  support  of  a  mo- 
tion to  vacate  a  Judgment  filed  witMn  three 
years  after  its  rendition,  or  in  support  of  a- 
bill  in  equity  filed  at  any  time,  to  contradict 
the  officer's  return  of  service  or  the  recital  of 
service  of  process  in  the  Judgment,  neverthe- 
less such  Judgment,  if  valid  on  its  face,  is  not 
legally  void  in  the  sense  that  It  cannot  be 
the  basis  of  the  right  and  title  of  a  b6na  fide 
purchaser  of  property  sold  under  tbe  author- 
ity of  such  Judgment.  In  Smoot  v.  Judd,  184 
Mo.  508,  83  S.  W.  481,  tbe  court  in  an 
elalKH-ate  opinion  holding  that  public  policy 
exdudes  the  introduction  of  extrinsic  evi- 
dence to  imi>each  the  officer's  return  of  serv- 
ice or  contradict  the  recital  of  service  in  the 
Judgment,  also  held  tliat  the  plaintiff's  title 
as  purchaser  at  a  sberilTs  sale  of  the  defend- 
ant's property  on  an  execntl<m  based  on  such 
Judgment  was  valid — that  the  purchasing 
plaintiff  was  an  innocent  party  because  he 
had  no  knowledge  of  the  falsity  of  the 
officer's  return.  We  disagree  with  that  con- 
clusion. Courts  were  made  primarily  for 
plaintiffs  and  not  for  defendants,  and,  in 
a  certain  qualified  sense,  the  jyiaintiff  is 
sponsor  for  the  ^errors  and  irrfegnlarlties 
committed  by  a  court  acting  as  his  agent  to 
enforce  his  rights.  It  is  the  plaintiff's  busi- 
ness to  see  that  process  is  in  fact  served,  and, 
while  he  has  the  ri^t  to  rely  on  the  ma- 
chinery furnished  by  law  for  service,  he,  add 
not  defendant,  must  suffer  if  the  machinery 
he  puts  in  motion  does  not  work  safely. 
Where  ono  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  wlio  has  en- 
abled such  third  person  to  occasion  the  loss 
must  suffer.  Nat.  Safe.  Dep.  Co.  v.  Hibbs, 
229  U.  S.  391,  33  Sup.  Ct.  818,  57  L.  Ed. 
1241.  Whether  or  not  the  plaintiff  had  any 
notice  or  knowledge  of  the  falsity  of  the  re- 
turn of  service,  he  can  never  occupy  the 
position  of  bona  fide  purchaser  under  a  Judi- 
cial sale  In  a  proceeding  Instituted  by  him. 
Arnold  v.  Joines,  60  Okl.  4,  150  Pac.  180^ 
Hubbard  v.  Ogden,  22  Kan.  671. 

In  Smoot  V.  Judd,  supra,  it  Is  said  Ont  It 
would  be  a  fraud  for  the  plaintiff,  though 
ignorant  of  the  falsity  of  the  officer's  return 
of  service  at  the  time  of  its  return,  to  take 
a  default  Judgment  against  the  defendant 
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with  knowledge  of  Its  falsity  at  the  time  the  < 
Judgment  was  rendered,  and  that  under  such 
a  state  of  facts  the  defendant  could  hare 
relief  in  equity.  There  Is  a  very  narrow 
margin  between  the  plaintiff  who  claims  the 
fruits  of  a  Judgment  based  on  a  false  return 
of  service  and  a  plaintiff  who  obtains  a  de- 
fault Judgment  with  knowledge  of  the  fal- 
sity of  the  officer's  return.  In  the  absence  of 
the  most  extraordinary  circumstanjies  ap- 
pealing strongly  to  the  conscience  of  the  chan- 
cellor, we  will  not  permit  a  plaintiff  in  this 
state  to  hold  onto  a  Judgment  based  upon  a 
false  return  of  an  officer.  But  as  said  in 
Boone  v.  Chiles,  10  Pet.  210,  9  L.  Ed.  388, 
"Bona  fide  purchasers  are  its  [equity  court's] 
most  especial  favorites."  Bona  flde  purchas- 
ers 'of  property  sold  under  a  Judgment  not 
void  on  its  face,  as  herein  defined,  will  be 
protected  against  either  a  motion  to  vacate 
or  a  bUl  In  equity  to  annul  or  evade  such 
Judgment,  although  extrinsic  evidence  would 
show  that  the  officer's  return  of  service  of 
summons  was  false,  or  that  the  recital  of 
service  of  process  in  the  Judgment  was  untrue. 
As  pointed  out,  those  courts  excluding  extrin- 
sic evidence  to  show  want  of  Jurisdiction  for 
lack  of  service  of  process  do  so  not  because  a 
Judgment  without  service  is  good,  but  because 
public  policy  will  not  permit  the  introduc- 
tion of  extrinsic  evidence  to  overcome  that 
which  it  treats  as  abscdute  verity.  While 
we  do  not  subscribe  to  the  doctrine  that 
public  policy  closes  the  door  absolutely  and 
at  all  times  against  the  introduction  of 
extrinsic  evidMice  to  impeach  the  officer's 
return  of  service,  or  the  recital  of  service  In 
the  Judgment,  we  do  hold  that  public  policy 
shuts  the  door  against  such  extraneous  evi- 
dence when  to  admit  it  will  strike  down  the 
rights  of  innocent  third  parties.  A  purchaser 
yiho  is  not  a  party  to  the  proceedings  is  not 
bound  to  look  beyond  the  Judgment,  if  the 
facts  necessaiy  to  give  the  court  Jurisdiction 
appear  on  the  face  of  the  proceedings.  If 
the  Jurisdiction  has  been  improvldently  exer- 
cised, it  is  not  to  be  corrected  at  the  expense 
of  one  who  had  the  right  to  rely  upon  the 
order  of  the  court  as  an  authority  emanating 
from  a  competent  source.  Section  5176,  B.  L. 
1910,  providing  that  if  any  Judgment,  "in 
satisfaction  of  which  any  lands  or  tenements 
are  sold,  shall  at  any  time  thereafter  be 
reversed,  such  reversal  shall  not  defeat  or 
affect  the  title  of  the  purchaser  or  purchas- 
ers." while  not  exactly  applicable  to  a  case 
like  this,  is  a  statutory  expression  of  the 
public  policy  of  this  state.  If  the  purchaser 
under  sucb  Judgment,  not  void  on  its  face, 
had  no  notice  of  the  falsity  of  the  officer's 
return  at  the  recital  of  service  in  the  Judg- 
ment, and  pays  a  valuable  consideration,  rely- 
ing upon  the  £ace  of  the  record,  his  rights  are 
superior  to  the  defendant's.  See  Harrison-  ▼. 
Hargrave,  120  N.  C.  96.  26  S.  E.  936,  58  Am. 
St.  Rep.  7S1 ;  Sutton  v.  Scho&wald,  86  N.  C. 
198,  41  AiB.  Rep.  4S3;    Davis  T.  Dresback, 


81  lU.  893;  Dunklin  v.  Wilson,  64  Ala.  162; 
Wilson  V.  Herman  (N.  J.  Cai.)  50  Atl.  592; 
Pox  V.  Bobbins  (Tex.  Civ.  App.)  62  S.  W.  816: 
Cassidy  v.  Automatic  Time-Stamp  Co.,  185 
UL  431,  56  N.'B.  1116;  Reeve  v.  Kennedy, 
43  Cal.  643,  650;  Stokes  v.  Geddes,  46  Cal.  17; 
Friebe  v.  Elder,  181  Ind.  597,  105  N.  E.  151; 
HUt  v.  Helmberger,  235  111.  235,  85  N.  E.  304 ; 
McCormlck  v.  McClure,  6  Blackf.  (Ind.)  466, 
39  Am.  Dec.  441;  Taylor  ▼.  Boyd,  3  Ohio,  337, 
17  Am.  Dec.  603;  Oould  v.  Sternberg,  128  IlL 
510,  21  N.  E.  628,  16  Am.  St.  Rep.  138; 
Reyncrids  v.  Harris,  14  Cal.  667,  76  Am.  Dec. 
450;  Hudepohl  v.  Uberty  HiU  Water  Co.,  04 
Cal.  588,  29  Pac  1025,  28  Am.  St  Rep.  149: 
Maeklln  v.  AUenberg,  100  Mo  837,  18  S.  W. 
350.  In  Ray  v.  Harrison,  82  Okl,  17,  121  Paa 
633,  Ann.  Cas.  1914A,  413,  the  plaintiffs  were 
purchasers  under  the  execution  sale.  Sub- 
sequently one  of  the  plaintiffs  conveyed  his 
interest  to  Harrison,  but  he  does  not  appear 
to  have  interposed  a  plea  of  bona  flde  pur- 
chaser. Neither  was  the  question  of  bona 
flde  purchaser  discussed  in  Jones  ▼.  Jones,  57 
Okl.  442,  154  Pac.  1136. 

[U]  7.  Sound  public  policy,  the  stability  of 
solemn  Judgments  of  courts,  and  the  security 
of  litigants,  demand  that  neither  the  officer's 
Sworn  return,  nor  the  recital  of  service  in 
the  Judgment  based  thereon,  shall  be  set 
aside  or  contradicted  except  upon  the  most 
satisfactory  evidence.  The  evidence  must  be 
dear,  cogent,  and  convincing,  and,  as  said  in 
Kochman  v.  O'Neill,  202  111.  110,  66  N.  B. 
1047,  "Every  presumption  in  favor  of  the 
return  is  indulged,  and  It  will  not  be  set 
aside  upon  the  uncorroborated  testimony  of 
the  party  upon  whom  service  purports  to 
have  been  made."  Nor  can  the  officer  making 
the  return  vpoa  whidi  the  Judgment  was 
rendered  contradict  it.  Duncan  v.  Oerdlne, 
59  Miss.  650.  As  said  in  Randall  ▼.  OolUns. 
58  Tex.  231,  "It  is  not  like  an  ordinary  Issue 
of  fact,  to  be  determined  by  a  mere  pre- 
ponderance of  testimony."  See,  also,  Quarles 
v.  Hiem,  70  Miss.  891,  14  South.  23;  Hunt  v. 
Childress,  6  Lfea.  (Tenn.)  247;  U.  S.  v.  Gayle 
(D.  C.)  45  Fed.  107 ;  Driver  t.  Cobb,  1  Tenn. 
Ch.  490;  Ray  t.  Harrison,  32  Okl.  17,  121  Pac. 
633,  Ann.  Cas.  1914A,  p.  443;  Jones  y.  Jones, 
57  Okl.  442,  154  Pac.  1186;  also  annotations 
In  124  Am.  St.  Rep.,  beginning  on  page  770. 
See,  also,  Kemper  v.  Jordon,  7  Tex.  Civ.  App. 
275,  26  S.  W.  870,  and  Becker  v.  Becker, 
(Tex.  Civ.  Avp.)  218  S.  W.  842,  holding  the 
testimony  of  the  officer  must  be  met  by  tlie 
oath  of  two  witnesses,  or  of  at  least  one  with 
strong  corroborating  circumstances. 

[20-22]  8.  Defendant,  however,  insists  that 
the  foreclosure  Judgment  is  void  on  its  face 
because  her  husband,  Isaac  Leonard,  was 
not  a  party  to  that  suit;  that  the  land 
Involved  was  the  family  homestead,  and  that 
the  husband  was  an  indispensable  party  to 
the  foreclosure  action,  and  without  him  be- 
fore the  court  the  foreclosure  Judgment  and 
sale  thereunder  are  void.    U  tt  appears  fnom 
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an  Inspection  of  ttie  Judgment  roll  in  the  fore- 
closure case  tbat  Isaac  Leonard,  tbe  husband, 
was  not  a  party,  then  the  Judgment,  so  far  as 
be  is  concerned,  Is  a  void  Judgment,  within 
the  meaning  of  sectlcHi  5274,  R.  L.  1910,  and 
may  be  set  aside  or  ignored  at  any  time. 

9.  Before  we  can  consider  the  question  as 
to  whether  or  not  the  husband  was  a  party 
to  that  case  by  serylce  of  process,  either 
actual  m*  constructive,  it  Is  necessary  to 
decide  wheth»  or  not  the  wife,  the  owner  of 
the  homestead  in  fee,  can  raise  tbat  question. 
Section  2  of  article  12,  Williams'  Oklahoma 
Constitution,  exempts  the  family  homestead 
from  forced  sale  "for  the  payment  of  debts, 
except  for  the  purchase  money  therefor  or  a 
part  of  sudi  purchase  money,  the  taxes  due 
thereon,  or  for  work  and  material  used  in 
constructing  Improvements  thereonJ'  The 
same  sectlop  of  the  Constitution  prohibits 
alienation  of  the  homestead  "without  the 
consent  of  his  or  her  spouse,  given  in  such 
manner  as  may  be  prescribed  by  law";  pro- 
viding, however,  that  the  homestead  may  be 
mortgaged  by  the  husband  and  wife  Joining 
therein,  and  that  it  may  be  sold  on  foreclo- 
sure to  satisfy  such  a  mortgage.  Section 
1143,  R.  L.  1910,  provides  that  "no  mortgage 
*  *  *  shall  be  valid  unless  in  writing  and 
subscribed  by  both  husband  and  wife."  In 
Whelan  v.  Adams,  44  Okl.  696,  145  Pac.  1158, 
li.  R.  A.  1915D,  551,  this  court  said:  "It 
must  be  remembered  that  it  [meaning  the 
homestead]  is  not  the  homestead  of  the  hus- 
band alone,  though  the  title  be  in  his  name; 
it  is  the  homestead  of  the  family,  made  so 
by  the  Constitution." 

In  Oooch  V.  Oooch,  88  Okl.  SOO,  133  Pac. 
242,  47  L.  R.  A.  (N.  S.)  480,  this  court  said 
"^e  homestead  of  the  family  may  consist  of 
more  than  one  tract  of  land,  and  may  be 
owned  by  either  the  husband  of  by  the  wife, 
or  by  both  Jointly,  or  one  tract  be  owned  by 
one  and  another  tract  owned  by  the  other, 
so  long  as  the  aggregate  number  of  acres 
occupied  as  a  home  shall  not  exceed  160 
acr^s";  and  In  that  case  cited  approvingly 
Ehrck  V.  Bhrck,  106  Iowa,  614,  76  N.  W.  793, 
08  Am.  St  Rep.  330,  wherein  the  court  held 
that,  although  the  homestead  had  been  set 
apart  out  of  the  property  of  the  wife,  the 
husband  nevertheless  had  full  right  to  live 
upon  and  cultivate  the  homestead,  although 
the  wife  chose  to  live  apart  from  the  bus- 
band,  and  that  so  long  as  the  wife  elected 
to  live  elsewhere  she  tv-as  not  entitled  to  any 
benefit  from  19ie  homestead,  the  husband 
being  entitled  to  occupy  and  enjoy  the  same. 

Alton  Mercantile  Co.  v.  Spindel,  42  OU. 
210,  140  Pac.  1166.  holds  that  "the  home- 
stead 19  for  the  benefit  of  the  entire  family, 
and  such  Joint  interest  is  to  be  regarded  as 
paramonnt  to  the  rights  ot  any  individual 
member  there<rf,*'  and  that  "no  act  or  omis- 
tion  an  the  part  of  the  husband.  Without  the 
consent' of  his  spouse,  can  result  In  an  aban- 
donment of  the  homeatead  by  the  famUy." 


Tbxia  the  homestead  interest  Is  Jointly 
vested  in  husband  and  wife,  although  the 
title  to  the  land  may  be  entirely  in  one 
spouse ;  the  homestead  Interest  Is  a  creature 
of  the  Constitution  and  statutes,  nothing  like 
it  being  known  at  common  law;  it  is  a 
special  and  peculiar  interest  in  real  estate, 
and  has  been  variously  characterized  by 
difFerent  courts  as  an  exemption,  a  fee,  a 
freehold  estate,  or  a  life  estate,  but  we  deem 
it  unnecessary  to  deflne  it  with  precision  in 
this  case.  21  Gyc.  460.  It  survives  the  death 
of  either  or  both,  the  husband  and  wife. 
Union  Trust  Co.  v.  Cox,  66  Okl.  68,  155  Pac. 
206,  L.  H.  A.  1917C,  856.  It  is  a  right  Joint- 
ly vested  in  tbe  husband  and  wife  for  the 
benefit  of  themselves  and  family.  The  mort- 
gage executed  by  defendant  and  her  husband 
would  have  been  utterly  void  (Whelan  v. 
Adams,  44  OkL  696,  146  Pac.  1168,  L.  R.  A. 
1915D,  551),  unless  the  husband  had  Joined 
in  its  execution,  although  he  may  have  been 
living  separate  and  apart  from  the  d^endant, 
and  may  have  abandoned  her  without  Justi- 
fiable cause.  If  the  husband  was  not  a  party 
to  the  forclosure  proceedings,  he  would  not 
be  bound  by  the  foreclosure  decree  (Shanks  v. 
Norton,  191  Pac.  170,  decided  by  this  court 
Hay  11,  1920),  and  his  homestead  rights  in 
tbe  land  would  remain  unimpaired.  He 
would  have  the  right  to  continue  to  occupy 
and  enjoy  the  land  as  tbe  homestead,  and 
that  right  to  continuous  occupancy  and  en- 
joyment carries  with  it  the  right  to  have  bis 
family  reside  with  him  on  tbe  homestead. 
This  means  that  the  husband  has  tbe  right  to 
have  his  wife  live  with  him  on  the  home- 
stead, as  a  part  of  the  family,  and  likewise 
the  wife  has  the  right  to  reside  with  tbe 
husband  on  tbe  homestead.  A  sale  of  the 
homestead  under  a  mortgage  foreclosure 
decree  against  one  of  the  spouses  cannot 
operate  to  force  a  separation  between  hus- 
band and  wife.  We  know  of  no  legal  pro- 
ceeding for  tbe  partition  of  the  homestead 
right  between  husband  and  wife — a  parti- 
tion of  this  peculiar  estate,  interest,  or  right 
known  as  a  homestead.  If  the  husband  iras 
not  a  party  to  the  foreclosure  proceedings, 
the  wife  has  a  rlfht  to  continue  in  possession 
of  the  land,  without  regard  to  whether  or  not 
her  title  as  the  owner  of  the  land  was  divest- 
ed by  sale  under  tbe  foreclosure  proceedings. 
The  husband's  interest  in  the  homestead,  the 
title  to  the  land  being  in  the  wife,  is  not  a 
mere  Inchoate  one,  to  become  vested  after  her 
death,  that  may  be  disposed  of  by  Judicial 
sale  under  a  foreclosure  action  against  the 
wife,  but  tbe  occupation  of  it  as  a  home  gives 
the  husband  a  right  therein  without  any 
further  act  on  his  part,  or  any  one  for  him, 
which  cannot  without  Joint  consent  be  divest- 
ed. If  tbe  husband  had  been  a  party  defend- 
ant in  the  foreclosure  case,  he  might  have 
denied  the  execution  of  the  mortgage,  might 
have  denied  that  he  executed  It,  or  pleaded 
payment-  of  tbe  debt,  ot  made  some  other 
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valid  defense.  If  he  had  not  executed  the 
mortgage,  or  If  bis  name  had  been  forged 
thereto,  the  mortgage  would  have  been  void 
as  to  both  hnaband  and  wife.  If  the  husband 
was  not  a  party  to  the  foreclosure  proceed- 
ings, his  homestead  rights  remain  unimpair- 
ed, and  the  wife,  by  virtue  of  the  husband's 
homestead  interest,  has  the  right  to  remain 
in  possession  of  the  land  without  the  neces- 
sity of  paying  rent  to  the  purctiaser  under 
the  foreclosure  sale,  or  his  assigns,  and  may 
question  the  Jurisdiction  of  the  court  on  this 
ground. 

This  peculiar  interest,  denominated  home- 
stead, cleaves  and  adheres-  so  closely  to  the 
title  to  the  land  itself  that  it  cannot  be 
divorced  therefrom  by  a  mortgage  foreclosure 
sale  nnder  a  court  decree  to  which  either 
husband  or  wife  is  not  a  party.  If  both 
husband  and  wife  are  not  made  parties,  the 
judgment  and  sale  are  utterly  void  and  the 
purchaser  takes  no  title.  Of  course,  the 
chUdren  are  not  necessary  parties  so  long  as 
the  husband  or  wife  is  the  head  of  the 
family,  because  the  children  are  represented 
by  the  father  and  mother,  and  their  Interest 
may  be  extinguished  by  abandonment,  or  a 
deed  executed  by  the  father  and  mother  with- 
out their  consent.  'We  realize  there  is  a 
conflict  of  authority  on  this  question,  but 
our  decision  as  above  outlined  is  the  logical 
sequence  of  joint  ownership  of  the  home- 
stead right.  These  conclusions  are  supported 
by  the  following  authorities:  Hefner  v.  Ur- 
ton,  71  Cal.  479,  12  Pac.  486;  Willis  v. 
Whitead,  69  Kan.  221,  82  Pac.  445;  Hof- 
man  v.  Demple.  53  Kan.  792,  87  Pac.  976; 
Brackett  v.  Banegas,  116  Cal.  278,  48  Pac. 
90,  68  Am.  St.  Rep.  164;  Chase  v.  Abbott, 
20  Iowa,  154;  Tadlock  v.  Eccles,  20  Tex. 
782,  73  Am.  Dec.  213;  Larson  v.  Reynolds, 
13  Iowa,  679,  81  Am.  Dec.  444;  Jones  on 
Mortgages  (7th  Ed.)  vol.  2,  i  1423;  21  Cyc. 
556;  Busenbark  v.  Busenhark,  33  Kan.  572, 
7  Pac.  245;  Dane  v.  Daniel,  28  Wash.  155, 
68  Pac.  446. 

[32,  38]  10.  The  assault  made  by  the  de- 
fendant, Becky  Pettis,  on  the  judgment  in 
the  foreclosure  proceedings  In  the  district 
court  is  a  collateral  attack.  A  collateral 
attack  on  a  judicial  proceeding  Is  an  attempt 
to  avoid,  defeat,  or  evade  it,  or  to  deny 
its  force  and  effect  in  some  manner  not  pro- 
vided by  law;  that  is,  in  some  other  way 
than  by  appeal,  writ  of  error,  certiorari,  or 
moticm  for  a  new:  trial.  We  are  not  at- 
tempting to  name  all  the  methods  falling 
within  the  scope  of  a  direct  attack,  but  in 
this  case  the  Judgment  in  the  foreclosure 
proceedings  is  not  assailed  by  any  method 
prescribed  by  law  for  correcting  erroneous 
Judgments.  A  successful  collateral  attack 
on  a  Judgment  does  not  <^)erate  to  set  aside 
or  vacate  such  Judgment — the  Judgment  is 
merely  avoided  or  evaded.  MorrlU  v.  Mor- 
rill. 20  Or.  96k  %  Pac.  362,  U  L.  B.  A.  155, 


23  Am.  St.  Rep.  96.  Where  a  judgment  torma 
a  link  in  a  litigant's  chain  (tf  title,  and  the 
opposing  party,  idalntifl  or  defendant,  in  his 
pleadings,  oe  by  objecting  to  its  introduction 
in  evidence,  assails  its  validity  for  defects 
in  the  record  on  which  the  Judgment  is  based, 
the  attack  is  collateral  and  not  direct.  23 
Cyc.  1063-1064,  and  authorities ;  also  Bruno 
V.  Getzelman,  178  Pac.  860,  and  16  Standard 
Proc.  p.  389.  A  judgment  is  good  against 
collateral  attack  unless  it  is  absolutely  void 
for  want  of  Jurisdiction  in  the  court  render- 
ing the  Judgment  to  decide  any  of  the  ques- 
tions. Van  Fleet  on  Col.  Attack,  {  16;  Mof- 
fer  V.  Jones,  169  Pac.  662.  That  the  attack 
made  on  the  Judgment  in  the  foreclosure  pro- 
ceedings is  collateral  as  settled  by  the  de- 
cisions in  GriflBn  v.  Gulp,  174  Pac.  495 ;  Con- 
tinental Gin  Co.  V.  DeBord,  34  Okl.  66,  123 
Pac.  159;  Blackwell  v.  McCall,  64  OkL  96, 
153  Pac.  815 ;  Rice  v.  Thelraer,  45  Okl.  618, 
146  Pac.  702 ;  Rice  V.  Woolery,  38  Okl.  199, 
132  Pac.  817;  Edwards  v.  Smith,  42  Okl. 
644,  142  Pac.  302;  Cashing  v.  Cmnmlngs, 
179  Pac.  762;  Bruno  v.  Getzelman,  173  Pac. 
850;  15  Standard  Proc.  P.  282. 

[2S-S1]  11.  Having  held  that  defendant 
had  the  right  to  question  the  Jurisdiction  of 
the  court  to  render  the  foreclosure  Judgment 
against  her  husband,  we  will  dispose  of  that 
question.  Defendant  avers  that  no  summons 
was  served  on  her  husband,  and  that  the 
attempted  service  of  summons  by  publication 
was  void.  In  the  default  foreclosure  judg- 
ment it  is  recited  that  Isaac  Leonard,  "Hav- 
ing been  duly  summoned  as  by  law  required, 
came  not,  but  wholly  made  default."  Is  this 
finding  of  service  on  Isaac  Leonard  conclu- 
sive against  collateral  attack?  The  fore- 
closure Judgment  docs  not  recite  personal 
service  of  summons  on  Isaac  Leonard,  but 
defendant  attached  to  her  answer  In  this 
case  what  she  alleges  to  be  a  "true  and  cor- 
rect copy  of  all  the  proceedings  in  said  cause 
<meaning  the  foreclosure  case),  and  makes 
same  a  part  of  this  answer,"  The  suflBdency 
of  the  answer  will  be  tested  by  its  aver- 
ments construed  in  connection  .with  the  facts 
disclosed  in  the  transcript  attached  thereto 
as  an  exhibit  Southern  Surety  Co.  v..  Mu- 
nicipal Excavator  Co.,  160  Pac.  617,  L.  R. 
A  1017B,  558;  Davis  v.  Board  of  Com., 
58  Okl.  77.1  There  being  no  clear  and  un- 
equivocal recital  in  the  foreclosure  Judgment 
that  summons  was  served  personally  on  Isaac 
Leonard,  we  may  readily  resort  to  the  entire 
record  in  the  foreclosure  case  for  the  pur- 
pose of  ascertaining  what  kind  of  service  at 
process,  if  any,  was  had  on  Isaac  Leonard. 
The  iHaintiff's  demurrer  admits  the  allega- 
tions in  the  answer,  and  on  the  demurrer  we 
will  treat  th^  transcript  of  the  record  in 
the  foreclosure  case  as  equivalent  to  the 
Judgment  roll  substantially  provided  for  by 
section  6146,   B.  U  1910.     The  recital  of 

■  158  Pac.  294. 
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service  In  a  Jndgtnent  Is  not  conclnslye  where 
it  Is  positively  contradicted  by,  and  in  Ir- 
reconcilable conflict  with,  the  record — the 
judgment  roll.  Black  on  7ndg:ments,  vol.  1, 
i  273.  Resort  to  the  record  to  impeach  a 
recital  in  the  judgment  attacked  means  a 
resort  to  th«  entire  record — the  Judgment 
roll.  Core  v.  Smith,  23  Okl.  909,  102  Pac. 
114;  Towne  t.  Mllner,  81  Kan.  207,  1  Pac. 
613;  Head  ▼.  Daniels,  88  Kan.  1,  15  Pac. 
911;  Ogden  ▼.  Walters,  12  Kan.  282.  In 
support  of  a  Judgment  collaterally  attacked, 
every  intendment  will  be  indulged  to  uphold 
and  support  it  If  the  Judgment  thus  as- 
sailed contains  no  recital  of  service  of  pro- 
cess, and  the  record  is  barren  of  evidence 
of  the  issuance  and  service  of  process,  tben 
the  service  of  process  will  be  presumed,  and 
this  presumption  of  service  stands  until 
overcome  by  evidence  to  the  contrary.  BIa<& 
on  Judgments,  vol.  1,  J  271 ;  Sogers  ▼.  Mil- 
ler, 13  Wash.  82,  42  Pac.  825,  52  Am.  St 
Bep.  20;  Carey  v.  Reeves,  32  Kan.  723,  6 
Pac.  22;  Head  t.  Daniels,  88  Kan.  12,  16 
Pac.  Oil;  Colt  ▼.  Havoi,  30  Conn.  190,  79 
Am.  Dec.  244;  Mnlvey  v.  Gibbons,  8T  111. 
867;  Hardy  v.  Beaty;  84  Vex.  662,  19  S. 
W.  778,  31  Am.  St.  Rep.  80;  liams  v.  Root, 
22  Tex.  Civ.  App.  413,  65  S.  W.  411.  But 
If  It  appear  positively  that  process  wtHa  serv- 
ed in  a  particular  mode,  no  other  and  dif- 
ferent service  wm  be  presumed — that  is  to 
say,  where  the  record  itself  explicitly  and 
positively  shows  a  particular  kind  of  serv- 
ice, and  is  in  irreconcilable  conflict  with 
any  reasonable  presumption  of  other  service, 
tben  the  character  of  service  disclosed  by 
the  record  is  the  one  upon  which  the  Juris- 
diction of  the  court  must  depend.  This  sub- 
ject Is  fully  discussed  in  Colt  v.  Haven,  supra, 
and  Black  on  Judgments,  vol.  1,  §S  270  to  281, 
inclusive.  See,  also.  Bank  v.  Richardson,  34 
Or.  518,  54  Pac.  859,  75  Am.  St.  Rep.  664.' 
The  record  In  the  fore<jlosure  case  shows  a 
summons  issued  for  Isaac  Leonard ;  that  on 
the  same  day  the  oflScer  made  return  of  no 
service  the  attorney  for  the  plaintitt  In  the 
mortgage  foreclosure  case  made  and  filed  the 
following  affidavit: 

"Affidavit  to  Obtain  Service  by  Publication. 

"State   of   Oklahoma,   Carter   County— ss.: 

"In   the   District   Court   Within    and    for  the 
.  County  and  State  Aforesaid. 

"The   Farmers'  Loan   and    Security   Company, 

Plaintiff,  v.  Becky  Leonard  and  Isaac 

Leonard,  Defendant. 

"Affidavit  to  Obtain  Service  by  Publication. 

"W.  T.  Roberts,  being  duly  sworn  according 
to  law,  says  that  he  is  the  attorney  for  abpve- 
named  pliiintiS,  and  that  on  the  lOtb  day  of 
April,  1912,  said  plaintiff  filed  in  said  district 
court  a  petition  against  said  defendants  Becky 
Leonard  and  Isaac  Leonard,  showing;  that  there- 


est;   that  said  Indebtedness  Is  aeenred  by  mort> 
gage  lien  on  certain  real  ea'  ~te  therein  described. 

"Affiant  further  says  that  this  action  is 
brought  for  debt  and  foreclosure  of  mortgage 
lien. 

"Affiant  farther  says  that  the  said  defend- 
ant Isaac  I^eonard  is  a  nonresident  of  the  state 
of  Oklahoma,  and  that  the  service  of  siimmons 
cannot  be  made  on  the  said  defendant  Isaac 
Leonard  within  the  said  state  of  Oklahoma,  and 
that  the  said  plaintiff  wish  to  obtain  servioa 
on  said  defendant  by  publication;  and  (ortiier 
affiant  saitfa  not. 

"W.  T.  RoberU,  Atty.  for  Plaintiff. 

"Snbeoribed  and  sworn  in  mty  .presence  and 
sworn  to  before  me  this  27th  day  of  April,  A. 
D.  1012. 

"S.  F.  Haynie,  Clerk, 

"[Seal.]  By  S.  M.  Parker,  Deputy. 

"Affidavit  to  obtain  service  by  publication. 

"Filed  Apr.  27,  1912. 

"8.  F.  Haynie,  Clerk  Dirtriet  Court" 

We  conclude  that  the  only  service  on  Isaac 
Leonard  and  the  service  referred  to  by  the 
court  In  the  foreclosure  decree  was  the  serv- 
ice by  publication,  there  being  no  express 
recitation  in  the  foreclosure  decree  that  per- 
sonal service  of  summons  was  had  on  Isaac 
Leonard.  The  publication  notice  is  as  fol- 
lows: 

"Notice  for  Publication. 

"State  of  Oklahoma,  Carter  County.   .In  the 
District  Court 

"The  Farmers'  Loan  and  Security  Co.,  Plain- 
tiff, V.  Becky  Leonard  and  Isaac  Leon- 
ard, Defendants.    No.  1408. 

"Said  defendant  Isaac  Leonard  will  take  no- 
tice that  he  has  been  sued  in  the  above-named 
court  upon  debt  and  foreclosure  of  mortgage, 
and  must  answer  the  petition  filed,  herein  by 
said  plaintiff  on  or  before  the  13th  day  of  June, 
A.  D.  1912,  or  said  petition  will  be  taken  as 
true,  and  a  judgment  for  said  plaintiff  in  said 
action  for  foreclosnre  of  mortgage  will  be  ren- 
dered accordingly. 

"Dated  this  27th  day  of  April,  1912. 
"W.  T.  Roberta,  Attorney  for  Plaintiff. 
"Attest:    S.  F.  Haynie,  District  Clerk, 

"[Seal.]  By  S.  M.  Parker,  Deputy."^ 

Defendant  assails  the  validity  of  the  con- 
structive service  on  the  following  grounds: 
(1)  That  the  atUdavlt  for  publication  did  not 
describe  the  land  Involved;  (2)  that  the  af- 
fidavit did  not  state,  generally  or  specifically, 
that  the  plalntltT  exercised  any  diligence  to 
obtain  service  of  summons  on  Isaac  Leonard 
in  the  state  of  Oklahoma ;  (3)  that  the  pub- 
lication notice  neither  described  the  land  nor 
stated  the  nature  of  the  plaintiff's  claim. 
The  three  years  allowed  by  section  4728;  R. 
L.  1910,  for  Isaac  Leonard  to  have  the  judg- 
ment opened  expired  before  this  suit  was 
commenced. 

(A)  Was  it  necessary  to  describe  the  land 
in  the  affidavit  for  publication?     Dpfendiilit 


fore  the  said  defendants  were  indelitoU  to  plain- 1  relios  upon   Ballew   v.   Young,  24   Okl.   182, 
tiff  one  note  in  the  sum  of  $200.00  and  inter- 1  Ift"}  Patf.  C23,  28  L.  R.  A.  (N.  S.)  1084,  and 
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City  National  Bank  t.  Sparks,  50  Okl.  648, 
151  Pac.  225.  Those  were  attachment  cases 
In  which  a  third  party  was  permitted  to 
Intervene  and  assail  the  Talidity  of  the  pro- 
ceedings on  the  ground  that  the  affidavit  for 
publication  failed  to  describe  the  property, 
and  failed  to  show  diligence  to  serve  per- 
sonal process  in  Oklahoma,  and  also  on  the 
ground  that  the  publication  notice  failed  to 
describe  the  property.  This  court  held  that 
the  assault  of  the  Interveners  on  the  proceed- 
ings was  a  collateral  attack,  and  that  the 
judgment  In  each  case  was  void  because  the 
affidavit  did  not  describe  the  property  at- 
tached, and  the  publication  notice  failed  to 
state  inferentially  the  nature  of  the  Judgment 
son^t  by  the  plaintiff.  Those  decisions  have 
no  application  to  a  mortgage  foreclosure  case. 

Section  4722,  B.  L.  1910,  with  sections  4671 
and  4672  read  therein,  authorizes  service  by 
publication  In  either  of  the  following  cases: 
(1)  "For  the  recovery  of  real  property,  or 
of  any  estate  or  interest  therein,  or  the  de- 
termination In  any  form  of  any  such  right 
or  Interest";  (2)  for  the  partition  of  real 
property;  &)  for  the  sale  of  real  property 
under  a  mortgage,  lien,  or  other  Incumbrance 
or  diarge;  (4)  to  quiet  title,  to  establish  a 
trust  in,  remove  a  cloud  on,  set  aside  a 
conveyance  of,  or  to  enforce  or  set  aside  an 
agreement  to  convey  real  property;  (5)  in 
actions  to  establish  or  set  aside  a  wUl)  (6) 
In  actions  to  obtain  a  divorce;  (7)  "in  ae- 
tions  brouffht  against  a  nonresident  of  the 
state,  or  a  foreign  corporation,  liaving  in  this 
state  property  or  debts  owing  them,  sought 
to  ie  taken  by  any  of  the  provlsionai  reme- 
dies, or  to  be  appropriated  in  any  tcay";  (8) 
in  actions  which  relate  to,  or  the  subject 
of  which  is,  real  or  personal  property  in  this 
state,  where  any  defendant  has  or  claims  a 
Hen  or  interest,  actual  or  contingent,  therein, 
or  the  relief  demanded  consists  wholly  or 
partly  In  excluding  him  from  any  Interest 
therein,  and  such  defendant  Is  a  nonresident 
of  the  state  or  a  foreign  corporation;  (9) 
in  actions  wbere  the  defendant,  being  a  resi- 
dent of  Oklahoma,  has  departed  with  the  in- 
tent to  delay  or  defraud  his  creditors,  or  to 
avoid  service  of  summons,  or  conceals  him- 
self with  like  Intent. 

These  sections  of  the  statute  authorize 
service  on  nonresidents  by  publication  in  the 
first  eight  of  the  above  actions,  but  no  per- 
sonal Judgment  can  be  rendered  upon  serv- 
ice by  publication  (Continental  Gin  Co.  v. 
Arnold,  167  Pac.  613,  L.  R.  A.  1918B,  511 ; 
Pennoyer  v.  Neft,  95  U.  S.  714,  24  L.  Ed. 
565;  12  Ency.  PL  &  Pr.  144;  17  Ency.  PI. 
&  Pr.  35);  and  no  personal  Judgment  can 
be  given  against  a  nonresident  mortgagor  on 
service  by  publication  (Jones  on  Mortgages 
[7th  Ed.]  i  1716;  Wood  v.  Stanberry,  21 
Ohio  St.  142;    and  9  Ency.  PI.  &  Pr.  487). 

"Actions  brought  against  a  nonresident  of 
the  state,  or  a  foreign  corporation,  having 


in  this  state  ];H*operty  or  debts  owing  tbem, 
sought  to  be  taken  by  any  of  the  provisional 
remedies,  or  to  be  appropriated  in  any  way" 
(No.  7  above)/  must  be  supported  by  an  at- 
tachment or  garnishment  authorized  by  ar- 
ticle 9,  Code  of  Civil  Procedure,  or  other 
provisional  remedy  impounding  the  nonresi- 
dent's property,  because  in  that  class  of  cases 
the  court's  Jurisdiction  depends  on  a  seisure 
of  the  nonresident's  property.  Waldock  v. 
Atkins,  60  Okl.  38,  158  Pac.  687;  Pennoyer 
y.  Neff,  supra.  Article  9  of  the  Code  of  Civil 
Procedure  authorizes  the  plaintiff.  In  a  dvil 
action  on  a  money  demand,  to  attach  a  non- 
resident's property  in  this  state.  Such  plain- 
tiff must  make  an  affidavit  stating  the  na- 
ture of  his  claim,  that  it  is  Just,  the  amount 
he  believes  he  ought  to  recover,  and  that  the 
defendant  Is  a  nonresident  of  the  state.  That 
is  the  attachment  affidavit.  He  may  then 
get  service  on  the  nonresident  by  publication, 
provided  he  makes  the  affidavit  provided  for 
by  section  4723,  B.  L.  1910,  and  gives  the 
notice  required  by  section  4725.  The  plain- 
tiff's petition  In  an  attachment  case  is  not 
required  to  describe  any  property  of  the  non- 
resident; he  may  sue  on  a  promissory  note 
or  an  open  account,  and  his  petition  is  good 
without  any  reference  to  the  property  of 
the  defendant  Actions  mentioned  in  No.  7, 
italicized  above,  are  distinguished  from  ac- 
tions in  rem.  Actions  for  the  recovery  'of 
real  property,  etc.,  for  the  partition  of  real 
property,  for  the  sale  of  real  property  nnder 
a  mortgage,  lien,  or  other  Incumbrance,  and 
actions  to  quiet  title,  establish  a  trust,  re- 
move a  cloud  on,  set  aside  a  conveyance  of, 
or  to  enforce  or  set  aside  an  agreement  to 
convey,  real  property,  are  actions  in  rem 
(Robinson  v,  Ktod,  23  Nev.  330,  47  Pac.  1, 
977;  Bernhardt  v.  Brown,  118  N.  0.  700, 
24  S.  E.  527,  715,  86  Ia  R.  A.  402 ;  Gould 
V.  Garrison,  48  111.  258;  17  Ency.  PI.  & 
Pr.  119);  and  a  real  estate  mortgage  may 
be  foreclosed  wlthobt  a  personal  Judgment 
for  the  mortgage  indebtedness  (Echols  v.. 
Beebnrgh,  161  Pac.  1065;  Tracey  v.  Crepln, 
40  Okl.  297,  138  Pac.  142;  First  National 
Bank  v.  Colonial  Trust  Co.,  167  Pac.  085). 
In  actions  not  in  rem,  but  on  a  money  de- 
mand against  nonresidents,  the  order  of  at- 
tachment issues  upon  the  affidavit  provided 
for  by  section  4813,.  R.  L.  1910,  and  the 
property  must  be  seized  before  the  court  ac- 
quires any  Jurisdiction.  Waldock  v.  Atkins, 
60  Okl.  38,  158  Pac.  587.  The  seizure  of 
the  nonresident's  property  in  the  ordinary 
action  to  collect  a  note  or  open  account  or 
other  money  donand  is  the  basis  of  the 
court's  Jurisdiction,  and  the  defendant  serv- 
ed, by  publication  is.  only  bound  by  the  Judg- 
ment to  the  extent  of  the  pn^erty  levied 
on.  17  Ency.  PI.  &  Pr.  43-44.  The  affidavit 
for  publication  is  distinct  and  separate  from 
the  affidavit  for  the  order  of  attachment, 
and,  while  Jthere  Is  nothing  in  our  statutes 
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expressly  requlibig  the  affldaTlt  for  publica- 
tion ^describe  the  property,  It  Is  essential 
that  A^  affidavit  refer,  directly  or  Inferen- 
tially,  tri  one  or  more  of  the  causes  of  action 
designated  In  section  4722 ;  and  where  nei- 
ther the  affidavit  for  an  attachment  nor  the 
plaintiff's  petition  describes  (or  Is  required' 
to  describe)  any  property  of  the  nonresident, 
then  It  Is  reasonable  to  hold  that  the  affidavit 
for  publication  in  an  attachment  case  should 
contain  some  description  of  the  property  Im- 
pounded, as  hfeld  In  Ballew  v.  Toung  and 
Olty  Nat  Bank  v.  Sparks.  In  actions  not 
In  rem,  but  on  a  money  demand  against  a 
nonresident,  there  is  nothing  In  the  proceed- 
ings to  advise  him  what  property  plaintiff 
Is  subjecting  to  his  demand,  unless  the  af- 
fidavit for  publication  or  publication  notice 
gives  him  this  information.  The  attactiment 
affidavit  does  not  necessarily  describe  It-  For 
this  reason  it  is  held  in  attachment  cases 
that  the  affidavit  for  publication  and  publica- 
tion notice  should  contain  some  description 
of  the  property  seized,  so  the  court's  Juris- 
diction will  affirmatively  appear  on  the  face 
of  the  record,  especially  so  because  the  sei- 
zure of  the  property  is  the  basis  of  the  court's 
Jurisdiction.  But  In  a  proceeding  In  rem— 
that  is,  to  foreclose  a  real  estate  mortg»ge — 
the  plaintiff's  petition  describes  the  property 
and  is  the  initial  basis  of  the  court's  Juris- 
diction. There  being  nothing  in  the  statute 
expressly  requiring  either  the  affidavit  for 
publication  or  the  publication  notice  to  de- 
scribe the  property  sought  to  be  reached  by 
file  plaintiff  In  a  proceeding  in  rem,  we  find 
no  reason  why  we  should  read  Into  the  stat- 
nt«  any  such  requirement,  especially  on  a 
collateral  attack. 

The  Kansas  Supreme  Court  In  Allison  v. 
Whitaker,  81  Kan.  706,  106  Pat  1050,  said 
that  "the  statute  providing  for  service  of 
summons  by  publication  •  •  •  does  not 
require  that  either  the  affidavit  or  notice 
shall  contain  a  description  of  the  land,"  In 
an  action  to  quiet  title;  and  in  Sharp  v. 
McColm,  79  Kan.  772,  101  Pac.  659,  said: 
"An  affidavit  for  service  by  publication  is 
not  designed  to  convey  any  information  to 
the  defendant  to  be  served;"  that  "its  pur- 
pose is  to  bring  upon  the  record  the  stat- 
utory foundation  for  the  publication  of  a 
notice."  That  was  a  mortgage  foreclosure 
case,  and  the  affidavit  was  construed  with 
reference  to  the  petition  to  foreclose  the 
mortgage.  The  court  also  stated:  "When  the 
affidavit  In  question  disclosed  that  the  action 
was  one  to  foreclose  a  real  estate  mortgage, 
and  to  sell  land  under  such  mortgage,  a  suf- 
ficient basis  for  publication  was  established." 
In  that  case  the  land  was  misdescribed  in 
the  affidavit  for  ptiblicatlon,  and.  Inasmuch 
as  an  exhibit  to  the  petition  described  the 
land  accurately,  it  was  held  that  the  failure 
to  describe  the  land  in  the  affidavit  was 
not  Jurisdictional.    In  actions  in  rem — sul*8 


to  foreclose  mortgages,  clear  title  to  real 
estate,  etc. — the  Kansas  Supreme  Court  holds 
In  a  number  of  cases  that  the  affidavit  for 
service  by  publication  is  sufficient  against 
collateral  attack  without  any  description  of 
the  land.  Sharp  v.  McColm,  79  Kan.  772, 
101  Pac.  639;  Allison  v.  Whltaker,  81  Kan. 
706,  106  Pac.  1050;  Ennis  v.  Grimes,  80 
Kan.  429,  102  Pac.  454 ;  Douglass  v.  Lieber- 
man,  9  Kan.  App.  45,  57  Pac.  254 ;  Pierce  v. 
Butters,  21  Kan.  125;  Shlppen  v.  Kimball, 
47  Kan.  173,  27  Pae.  813. 

The  affidavit  assailed  In  this  case  states 
that  defendants  are  Indebted  to  plaintiff  in 
the  sum  of  $200  and  interest,  as  shown  by 
a  promissory  note  executed  by  defendants; 
that  plaintiff  therein  had  filed  in  the  district 
court  a  petition  against  defendants  showing 
said  indebtedness ;  and  that  it  was  secured 
by  a  mortgage  lien  on  certain  real  estate 
therein  described.  The  petition  to  foreclose 
specifically  describes  the  land,  necessarily 
BO,  and  also  the  debt' secured  by  the  mort- 
gage, and  prays  for  foreclosure  and  sale. 
All  the  possible  defects  in  the  affidavit  are 
supplied  by  reference  to  the  petition,  and 
inasmuch  as  the  affidavit  expressly  refers 
to  the  petition,  which  is  also  verified,  we  hold 
that  the  affidavit  and  petition  should  be  con- 
strued together  in  a  proceeding  in  rem 
against  the-  nonresident;  and  especially  is 
this  true  inasmuch  as  the  affidavit  is  not 
published,  and  Is  not  in  an  action  in  rem  the 
Initiatory  step  in  the  acquisition  of  jurisdic- 
tion. In  Sharp  v.  McColm,  supra,  the  defects 
In  the  affidavit  were  cured  by  reference  t© 
the  petition  and  exhibits  thereto.  In  Miller 
V.  Eastman,  27  Neb.  408,  43  N.  W.  179, 
defects  in  the  affidavit  for  publication  in  an 
attachment  suit  were  supplied  by  reference 
to  the  affidavit  for  attachment.  The  .opinion 
in  that  case  says: 

"The  court  will  look  at  the  entire  record, 
and,  if  it  appear  from  all  the  affidavits  be- 
fore the  court  issuing  the  attachment  that  the 
essential  facts  to  confer  jurisdiction  were  duly 
sworn  to  therein,  the  judgment  will  not  be  de- 
clared void." 

Also  Jones  v.  Danforth,  71  Neb.  722,  89 
N.  W.  495;    Bray  v.  Mai-shall,  75  Mo.  327. 

12.  Neither  is  the  affidavit  for  publication 
defective  because  It  foils  to  state  that  plain- 
tiff exercised  due  diligence  to  obtain  personal 
service  in  this  state.  An  affidavit  for  service 
by  publication  alleging  that  the  defendant 
is  a  nonresident  of  the  state,  and  that  plain- 
tiff Is  unable  to  obtain  service  of  summons 
In  Oklahoma  upon  the  defendant,  is  sufficient 
without  the  additional  allegation  that  plain- 
tiff exercised  diligence  to  obtain  personal 
service.  City  National  Bank  v.  Sparks,  50 
Okl.  648,  151  Pac.  225;  Ballew  v.  Young, 
24  Okl.  182,  103  Pac.  623,  23  L.  R.  A.  (N. 
S.)  1084;  Continental  Gin  Co.  v.  Arnold, 
167  Pac,  613,  U  R.  A.  1918B,  611;    Wash- 
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bum  ▼.  Bochanan,  52  Kan.  417,  34  Pac. 
1049;  Harvey  v.  Harvey,  85  Kan.  689,  118 
Pac.  1038;  Coombs  v.  Crabtree,  105  Mo.  292, 
16  S.  W.  830;  DeCorvet  v.  Dolan,  7  Wash. 
865,  35  Pac.  72,  1072;  Furnish  v.  Mullan, 
76  Cal.  646,  18  Pac.  854;  Anderson  v.  Goff, 
72  Cal.  65,  13  Pac.  73,  1  Am.  St.  Rep.  34. 
13.  The  failure  of  the  publication  notice 
to  describe  the  land  involved  in  an  action 
In  rem,  or  to  state  that  the  mortgage  to 
be  foreclosed  Is  a  real  estate  mortgage,  or 
to  state  the  amount  of  the  note  or  debt  se- 
cured by  the  mortgage,  la  not  fatal  on  a 
collateral  attack  on  the  Jurisdiction  of  the 
court  in  the  foreclosure  proceedings.  There 
was  a  publication  notice ;  that  notice  stated 
correctly  the  court  in  which  the  case  was 
pendlog,  the  number  of  the  case  on  the 
docket,  the  name  of  the  plalntifT  and  the 
names  of  the  defendants;  that  the  plaintiff 
had  sued  the  defendants  "in  the  above-named 
court  upon  debt  and  foreclosure  of  mort- 
gage," and  must  answer  "the  petition  filed 
herein  by  said  plaintiff  on  or  before  the  13tb 
day  of  Jnne,  1912,  or  said  petition  will  be 
taken  as  true,  and  a  Judgment  for  said  plain- 
tiff In  said  action  for  foreclosure  of  mort- 
gage will  be  rendered  accordingly."  We  have 
already  seen  that  a  mortgage  may  be  fore- 
closed, in  this  state  without  any  personal 
Judgment  for  the  mortgage  indebtedness. 
Echols  V.  BeelHirgh,  161  Pa&  1066;  Tracey 
V.  Crepln„  40  Okl.  297,  138  Pac.  142;  First 
National  Bank  v.  C<d(mlal  Trust  Oa,  167 
Pac.  985.  Under  Pennoyer  v.  Neff,  95  U. 
8.  714,  24  L.  Ed.  56.5,  and  allied  cases,  no 
deficiency  Judgment  can  be  rendered  against 
a  nonresident  on  constructive  service  of  pro- 
cess. We  have  already  seen  that  the  fore- 
closure petition  Is  the  initiatory  step  In  the 
acquisition  o;f  Jurisdiction,  that  the  affidavit 
for  publication  Is  the  second  step,  and  the  pub- 
lication notice  is  the  third  and  last  ^tep  requir- 
ed to  confer  Jurisdiction.  While  it  is  true  that 
section  4725,  R.  L.  1910,  requires  the  publica- 
tion notice  to  state  the  nature  of  the  Judg- 
ment whlA  will  be  rendered,  this  may  be 
stated  briefly  and  in  very  general  terms. 
As  said  by  the  court  in  Sharp  v.  McColm,  79 
Kan.  772,  101  Pac.  660,  "the  nature  of  a 
Judgment  may  be  briefly  stated  in  a  few 
general  terms,  or  the  statement  may  be  elab- 
orated to  cover  every  detail  with  the  utmost 
certainty,  including  the  description  of  real 
estate  to  be  affected";  and,  after  reviewing 
former  Kansas  decisions,  further  stated: 
"From  these  decisions  it  is  apparent  that, 
in  cases  of  collateral  attack,  the  nature  of 
the  Judgment  required  to  be  stated  in  the 
notice  is  its  general  nature,  and  not  the 
precise  character  of  all  the  minutiie  of  its 
provisions,"  and  "if  the  defendant  be  advised 
that  land  will  be  sold  under  a  mortgage  or 
under  an  attachment,  or  will  be  partitioned, 
or  that  the  title  to  the  land  will  be  quieted, 
or  the  Uket  Jorisdictlou  to  proceed  Is  com- 


plete," and  "every  subsequent  act  of  the  court 
taken  pursuant  to. the  petition  is  Imt  the 
exercise  of  Jurisdiction,  which  .ma^fd^tend 
to  any  tract  of  land  made  the  subject  of 
the  action  by  the  petition." 

About  the  only  difference  between  the  pub- 
lication notice  in  Sharp  v.  UcColm  and  the 
one  in  this  case  ii  that  the  notice  in  the  Kan- 
sas case  stated  that  the  petition  was  filed  to 
foreclose  a  mortgage  on  real  estate^  while  in 
this  case  the  notice  merely  says  "a  mort- 
gage," without  spedfylng  whether  on  real 
or  personal  property.  But  the  notice  in  tUs 
case  clearly  referred  to  the  petition  filed  to 
foreclose  the  mortgage,  and  the  number  of 
the  foreclosure  case  in  the  district  court  of 
Carter  county,  and  by  that  reference  the 
notice  was  sniSdent  to  warn  the  defendant 
that  a  mortgage  foreclosure  suit  covering  his 
property  had  been  commenced  against  bim 
in  the  district  court  of  Carter  county,  Okl., 
in  case  No.  1406.  On  collateral  attack  we 
will  treat  the  publication  notice,  containing 
material  elements  required  by  the  statute, 
sufflcl^it  if  that  which  is  uncertain  and  omit- 
ted theref r<mi  may  be  made  certain  by  refer- 
ence to  the  affidavit  for  publication  or  the 
original  petition  to  foreclose  the  mortgage. 
We  will  apply  the  following  principle  an- 
nounced by  Van  Fleet  on  Collatwal  Attack, 
8  774: 

"The  papers  and  entries  In  a  judicial  pro- 
ceeding, from  the  aummons  or  initiative  paper 
to  the  final  Judgment  or  decree  of  confirmation, 
beiDg  one  single  instrument,  in  a  collateral  at- 
tack on  account  of  a  misdescription  of  land, 
the  same  rules  are  applied  as  in  the  constmc- 
tion  of  grants;  and,  if  there  are  certain  things 
which  identify  the  corpus  or  thing  intended  to 
be  affected  or  sold,  the-  addition  of  a  false  or 
mistaken  description  will  not  vitiate  it,  as  was 
expressly  decided  by  the  Supreme  Court  of 
Arkansas." 

The  doctrine  above  stated  by  Van  Fleet 
was  applied  by  the  Kansas  Supreme  Court 
in  Sharp  v.  McColm,  supra,  and  Rogers  v. 
Rogers,  93  Kan.  108,  143  Pac.  408.  In  a 
collateral  attack  based  on  defects  In  the 
publication  notice,  the  failure  to  describe  the 
land  is  not  a  fatal  defect  in  a  proceeding 
in  rem  against  a  nonresident.  Allison  v. 
Whitakfer,  81  Kan.  706,  106  Pac.  1050; 
Schultz  V.  Stiner,  97  Kan.  656, 155  Pac.  1073; 
Sharp  V.  McColm,  79  Kan.  772,  101  Pac. 
659;  Doyle  v.  Hays  Land  ft  Inv.  Co.,  80 
Kan.  209,  102  Pac.  496,  133  Am.  St.  Rep. 
199.;  Garrett  v.  Struble,  57  Kan.  508,  46  Pac. 
943. 

The  statute  docs  not  expressly  require  the 
publication  notice  to  state  the  amottttt  of  the 
mortgage  debt,  but  merely  "the  nature"  of 
the  Judgment  The  failure  of  the  notice  to 
state  the  amount  of  the  mortgage  note  is 
not  fatal  on  a  collateral  attack.  Holland  v. 
Adair,  55  Mo.  40.  But  there  was  a  publica- 
tioa  notice,  and  it' did  state  material  facta. 
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There  ts  a  Vast  difference  In  the  status  of 
a  judKiDMit  based  upon  no  service  of  process 
and  one  based  upon  defects  in  the  service 
of  process.  Defects  In  the  service  of  process 
mnst  be  taken  advantage  of  in  direct  pro- 
ceedings, and  furnish  no  ground  for  col- 
lateral attack  on  the  Judgment,  especially 
where  it  appears  that  the  court  whose  Judg- 
ment Is  assailed  decided  that  the  service  of 
process  was  sufficient,  19  Ency.  PI.  &  Pr.  p. 
70*-707,  Inclusive;  17  EJncy.  PI.  4  Pr.  p.  120; 
Stevlrmac"  Oil  ft  Gas  Co.  v.  Dlttman,  245 
U.   S.  210,   38  Sup.  Ct.  lie,  62  L.  Ed.  248. 

The  authority  to  hear  and  determine  a  case 
Is  Jurisdiction  to  try  and  decide  all  the 
questions  Involved  In  the  controversy,  In- 
cluding the  i)Ower  to  pass  upon  the  sufficiency 
of  the  service  of  process.  Quarl  v.  Abbott, 
102  Ind.  233,  1  N.  B.  476,  62  Am.  Rep. 
662.  Jurisdiction  to  appoint  an  adminis- 
trator of  the  estate  of  a  living  person  (Grif- 
fith V.  Frazler,  8  Cranch,  9,  3  L.  Ed.  471), 
or  condemn  as  a  lawful  prize  a  vessel  that 
was  never  captured  (Rose  v.  Hlmely,  4 
Cranch,  241,  269.  2  L.  Ed.  608),  has  never 
been  conferred  upon  any  court.  But  Juris- 
diction to  base  a  mortgage  foreclosure  decree 
on  constructive  service  of  process  against  a 
nonresident  is  VMted  In  the  district  courts 
of  this  state,  an*  in  the  exercise  of  that 
Jnrisdlctlon  those  courts  must  pass  first  up- 
on the  sufficiency  of  the  constructive  service. 
The  filing  of  the  petition  to  foreclose,  the 
affidavit  for  publication,  and  the  publication 
notice  set  In  motion  the  Jurisdiction  of  the 
court,  and  the  Jurisdiction  thus  Invoked  In- 
cludes the  power  to  pass  upon  the  sufficiency 
of  the  steps  taken  by  the  plaintiff  to  Invoke 
Its  Jurisdiction.  If -this  be  not  true,  tl\en 
the  division  line  between  direct  and  collater- 
al attack  on  Judgments  has  been  abolished. 
As  said  by  Judge  Sanborn  In  Foltz  v.  St. 
U  &  S.  F.  Ry.  Co.,  60  Fed,  316,  8  C.  C.  A. 
636,  the  "Jurisdiction  of  the  subject-matter 
Is  the  power  to  deal  with  the  general  ab- 
stract question,  to-  hear  the  particular  facts 
In  any  case  relating  to  this  question,  and  to 
determine  whether  or  not  they  are  sufficient 
to  Invoke  the  exerdse  of  that  power,"  and 
"to  determine  every  issue  within  the  scope 
of  Its  authority,  according  to  Its  own  view 'of 
the  law  and  the  evidence,"  and,  "whether  Its 
decision  Is  right  or  wrong,"  it  "Is  final  and 
conclusive  upon  the  parties  to  it,  unless  re- 
versed by  writ  of  error  or  appeal,  or  Im- 
peached for  fraud." 

The  district  court  of  Carter  county  in  the 
foreclosure  case  had  Jurisdiction  to  decide 
whether  or  not  the  publication  notice  should 
be  construed  with  reference  to  the  affidavit 
for  publication  and  the  foreclosure  petition 
— had  Jurisdiction  to  test,  the  sufficiency  of 
the  publication  notice  according  to  the  rules 
prescribed  by  the  statutes  of  this  state. 
■  Isaac  Leonard  Is  not  now  before  the  court 
In  this  case,  and  if  the  district  court  In  the 


foreclosure  case  did  not  have  Jurisdiction  to 
pass  upon  the  suffi.cl«ncy  of  the  publication 
notice,  becanse  he  was  not  personally  sum- 
monsed, how  can  this  court  now  have  Juris- 
diction to  pass  upon  the  sufficiency  of  the 
notice?  Some  court  must  decide  whether 
or  not  there  was  Jurisdiction  to  render  the 
foreclosure  judgment,  and  the  court  render- 
ing the  Judgment  had  Jurisdictlan  to  fore- 
close mortgages,  and  In  exercising  that 
Jnrlsdiction  It  was  absolutely  necessary  to 
pass  on  the  sufficiency  of  the  constructive 
service  by  publication. 

In  Garrett  v.  Struble,  57  Kan.  608,  46  Pac. 
948,  the  Kansas  Court  held  that  if  there  was 
a  total  failure  to  state  in  the  notice  any 
material  matter  required  by  the  statute,  the 
service  was  void  and  subject  to  collateral 
attack,  but,  where  there  was  not  sudi  an 
entire  omission  of  material  matter  from 
the  notice,  the  service  Is  merely  voidable. 
In  Gushing  V.  Cummlngs,  179  Pac.  762,  Jus- 
tice Sharp  held  that  "the  attack  being  made 
in  a  collateral  proceeding,  though  the  notice 
was  not  complete,  or  although  Irregular  or 
defective,  will  not  have  the  effect  of  render- 
ing the  decree  a  nullity,"  and  stated  this  rule 
is  applicable  to  cases  where  the  Judgment 
is  based  on  constructive  service  by  publica- 
tion, as  well  as  in  cases  of  personal  service, 
and  observed  that  "it  has  been  said  that  good 
reason  exists  for  being  more  liberal  in  cases 
of  constructive  notice  than  hi  those  where 
the  service  Is  personal,  for  the  defendants  in 
the  former  class  of  cases  are  entitled,  as  of 
right,  to  open  the  Judgment."  In  that  case 
Justice  Sharp  cites,'  amtHig  other  cases,  Essig 
V.  Lower,  120  Ind.  239.  21  N.  B.  1090,  whWh 
announces  the  proper  rule.  The  Indiana 
court  said: 

"This  is  a  collateral  attack  upon  these  de- 
crees; and  unless  they  are  wholly  void,  the 
attack  most  fail  though  they  may  be  erroneous. 
Had  the  court  proceeded  in  these  cases  with- 
out any  notice,  then  it  would  be  clear  that 
there  was  a  want  of  Jurisdiction;  but  it  dearly 
appears,  by  the  special  finding,  that  there  was 
some  notice,  and  that  such  notice  was  based 
upon  an  affidavit  It  became,  therefore,  a  ques- 
tion to  be  determined  by  the  courts  in  which 
these  proceedings  were  pending  as  to  whether 
such  affidavits  and  notices  were  sufficient.  The 
court  having  determined  that  question  in  favor 
of  jurisdiction,  such  determination  is  conclu- 
sive as  to  all  the  parties  when  collaterally  at- 
tacked." 

Black  on  Judgments  (2d  Ed.)  vol.  1,  $  274, 
says: 

"Where  a  statute  confers  general  jurisdJe- 
dlction  over  a  class  of  cases  upon  a  particu- 
lar tribunal,  its  decision  upon  the  facts  essen- 
tial to  the  existence  of  jurisdiction  in  a  par- 
ticular case  belonging  to  the  class  will  be  con- 
clusive as  against  collateral  attack.  So  when 
a  notice  which  is  defective,  or  the  service  of 
which  is  informal,  has  been  adjudged  sufficient, 
the  judgment  rendered  thereunder  will  not  be 
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held  void  ia  a  collateral  proceeding.  And  in 
case  of  an  Insufficient  service  of  notice,  if  'the 
cour.t  decides  the  question  of  Jurisdiction  er- 
roneously, the  judgment  will  be  yoidable,  but 
binding  until  reserved  on  appeal.  The  deter- 
mination of  the  qoestion  ol  the  sufficiency  of 
the  affidavits  presented  to  the  court  as  proof 
of  the  service  of  a  summons  and  the  failure 
of  the  defendant  to  answer  is  a  judicial  deter- 
mination of  the  question  of  jurisdiction,  and 
therefore  binding  until  set  aside  or  reversed." 

This  Is  In  accord  witb  tbe  prior  decisions 
&f  this  court  In  Rice  v.  Woolery,  38  Okl.  199, 
132  Pac.  817;  Continental  Gin  Co.  v.  De 
Bord,  34  Okl.  66, 123  Pac.  159;  Bice  v.  Theim- 
er,  45  Okl.  618,  146  Pac.  702 ;  and  Blackwell 
V.  McCall,  54  Okl.  96,  153  Pac.  815.  See,  also, 
Boswell  V.  Sharp,  15  Ohio,  447;  Van  Fleet  on 
Col.  Attack,  §  388;  Hotchklss  v.  Cutting,  14 
Minn.  537  (Gil.  408);  23  Cyc.  1088. 

Of  course  a  publication  notice  to  one  or 
more  defendants  named  therein  cannot  be 
treated  as  any  notice  to  other  nonresident 
defendants  not  named  therein.  I 

The  publication  notice  in  this  case  named 
the  parties  correctly;  it  was  a  publication 
notice,  though  defective.  The  foreclosure 
decree  adjudged  the  notice  sufficient,  and  that 
adjudication  cannot  be  impeached  in  a  col- 
lateral proceeding  if  there  be  enough  in  tbe 
publication  notice  to  call  for  -construction, 
and  construction  means  the  application  of  the 
law  to  tbe  facts  stated.  Hogue  v.  Corbit, 
15iS  111.  540,  41  N.  E.  219,  47  Am.  St.  Bep. 
232;  MUler  v..  White,  46  W.  Va.  67,  83  S.  B. 
332,  76  Am.  St.  Bep.  "791. 

[33]  14.  On  the  demurrer  to  tbe  answer  we 
.are  treating  the  transcript  of  the  record  in 
the  foreclosure  case  as  the  judgment  roll, 
but  whether  it  is  such  in  fact  may  be  disput- 
ed when  this  case  comes  for  trial  on  the 
answer.  The  judgment  roll  at  common  law 
signified  a  roll  of  parchment  upon  which  the 
proceedings  and  transactions  of  a  court  were 
entered  by  Its  officers,  and  it  was  then  de- 
posited In  its  treasury  in  prepetuam  rei  me- 
morlam,  but,  since  paper  has  uuiversally  sup- 
plied the  place  of  parchment,  the  roll  has 
fallen  into  disuse.  The  equivalent  of  the 
judgment  roll,  however.  Is  provided  for  by 
sections  5144  to  5146,  inclusive,  B.  L.  1910. 
Those  sections  direct  the  clerk,  upon  order 
of  the  court,  to  make  a  complete  record  of 
every  case  as  soon  as  it  is  finally  determined, 
such  record  to  contain  "the  petition,  the 
process,  return,  the  pleadings  subsequent 
thereto,  reports,  verdicts,  orders,  judgments, 
and  all  material  acts  and  proceedings  of  the 
court."  When  we  have  spoken  in  this  opin- 
ion of  a  Judgment  void  on  Its  face,  we  mean 
a  judgment  whose  invalidity  is  disclosed 
from  an  inspection  of  such  a  record — the 
Judgment  roll.    See  14  Standard  Proc.  p.  744. 

[34]  15.  The  judgment  in  the  foreclosure 
case  was  entered  on  September  14,  1912, 
and  this  suit  was  commenced  on  October  18, 
1916,  more  than  three  years  after  the  rendi- 


tion of  the  foredosure  Judgment.  The  court 
sustained  plaintiff's  demurrer  to  that  part 
of  defendant's  answer  averring  the  deed  ex- 
ecuted by  tbe  sherUI  to  tbe  purchaser  at  the 
foreclosure  sale  was  void  because,  as  averred, 
"said  bid  was  never  paid  to  the  sheriff,  never 
paid  to  the  court  clerk  of  this  court,  and  that 
said  judgment  against  tbe  defendants  in 
said  case  remains  unsatisfied."  If  tbe  pur- 
chaser at  the  foreclosure  sale  did  not  pay  bis 
bid,  then  he  could  not  claim  to,  be  the  equi- 
table assignee  of  the  mortgage,  and  tbe  de- 
fendant owes  him  nothing.  The  mortgage 
foreclosure  sale  was  for  cash.  An  oflScer 
selling  property  under  a  decree  can  sell  such 
propert}-  on  such  terms,  and  such  terms  only, 
as  are  provided  by  the  decree  and  tbe  law  la 
force  governing  such  sale,  which  is  incorpo- 
rated into  and  made  a  part  of  such  decree,  and 
the  officer  has  no  authority  to  sell  on  credit 
or  to  accept  in  payment  of  the  bid  anything 
other  than  lawful  money,  unless  otherwise 
expressly  authorized  by  the  decree  or  the  law 
In  force  governing  such  sales.  As  between 
the  mortgagor  and  the  purchaser  who  refuses 
to  pay  his  bid  at  a  cash  sale,  no  title  passes 
under  a  deed  executed  by  tbe  sheriff,  and 
the  mortgagor  has  a  right  to  have  the  prop- 
erty resold  to  foreclose  the  mortgage.  Hoop- 
er V.  Castetter,  45  Neb.  tn,  63  N.  W.  135; 
International  Mfg.  Co.  y.  Brammer  Mfg.  Co., 
138  Fed.  396,  71  a  0.  A.  633;  Phelps  v.  Jack- 
son, 31  Ark.  272;  Allison  v.  Crummey,  166 
Pac.  691;  Langley  t.  Ford,  171  Pac.  471; 
Glory  V.  Bagby,  188  Pac.  881. 

Whether  a  deed  executed  by  tbe  sheriff 
and  confirmed  by  the  court  Is  sufficient  title 
to  support  a  plea  of  bona  fide  purchaser 
filed  by  a  vendee  of  tbe  sheriff's  vendee  Is  a 
question  upon  which  we  express  no  opinion, 
as  that  point  has  not  yet  been  raised  in 
this  case  other  than  tbe  defendant's  allega- 
tion that  plaintiff  took  said  land  subject  to 
all  defendant's  defenses. 

16.  This  cause  Is  reversed  and  remanded  to 
tbe  district  court,  with  directions  to  overrule 
plaintiff's  demurrer  to  that  part  of  defend- 
ant's answer  alleging  no  summons  was  serv- 
ed on  her  in  the  foreclosure  case,  and  alleg- 
ing that  Cochran,  the  purchaser  at  tlie  sale, 
has  not  paid  his  bid,  and  to  allow  tbe  parties 
to  make  up  tbe  Issues 'in  that  court  as  a 
court  of  equity;  relief  to  defendant  being 
conditioned  on  hor  showing  no  laches  or 
negligence  in  attacking  the  foreclosure  judg- 
ment for  want  of  service  of  process  on  her 
and  according  to  the  equitable  principles 
herein  laid  down.  She  will  be  allowed  to 
amend  her  answer  to  meet  these  require- 
ments. 

HARRISON,  JOHNSON,  McNEm  HIO- 
GINS,  and  BAILEY,  JJ.,  concur. 

RAINEY,  C.  J.,  dissents  from  that  part  of 
tbe  opinion  which  bolda  extrinsic  evidence 
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admissible  to  contradict  the  redtal  in  tbe 
Judgment  of  service  of  process,  though  no 
fraud  ia  charged. 


EVERIDGEv.  STATE.    (No.  A-298t.) 

(Criminal  Onrt  of  Appeals  of  Oklahoma^   June 
24,  1920.) 

(Svlldbus  hy  the  Court.) 

1.  CrimlnaJ  law  <s=3>ri69(7)— Error  is  admla- 
•ion  of  evidenco  where  guilt  otherwise  es- 
taiillshed  harmless. 

In  a  prosecution  for  murder  committed  for 
the  purpose  of  robbery,  held,  the  error,  if  any, 
in  admitting  evidence  of  statements  made  by  a 
coconspirator,  and  codefendant  the  night  after 
the  robbery,  the  defendant  not  being  present 
at  the  time,  was  harmless,  where  the  other 
evidence  in  the  case  showed  beyond  a  doubt  that 
defendant  participated  is  perpe4xating  tbe  rob-) 
berx  and  in  committing  the  murder. 

2.  Homicide  «=9250— Evldesco  held  to  sustain 
conviction. 

In  a  prosecution  for  murder,  defendant  hav- 
ing been  convicted  with  imprisonment  for  life 
as  the  punishment,  the  evidence  reviewed  and 
defendant  held  justly  convicted. 

Appeal  from  District  Covirt,  Choctaw  Coun- 
ty; C.  E.  Dudley,  Judge. 

Earl  Ereridge  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Plaintiff  in  error;  Earl  Everldge,  and  Ed- 
ward Hembree  and  Floyd  Aikens  were  charg- 
ed jointly  with  the  murda:  of  P.  H.  Heam, 
allege<3f  to  have  been  committed  in  Pushmatah 
county  on  the  16th  day  of  September,  1915. 
A  severance  was  granted ;  then  upon  the  ap- 
plication of  plalndtr  in  error,  hereinafter  re- 
ferred to  as  the  defendant,  change  of  venue 
was  granted  and  the  case  transferred  to 
Choctaw  county,  where  upon  his  trial  the 
defendant  was  found  guilty  of  murder  and 
his  punishment  fixed  at  imprisonment  for  life. 
From  the  Judgment  rendered  on  the  verdict 
he  prosecutes  this  appeal. 

The  evidence  shows  that  P.  H.  Heam,  the 
deceased,  was  an  operator  at  the  depot  of 
the  i'Visco  Bailroad  at  Antlers,  and  on  the 
morning  of  September  16,  1915,  shortly  after 
3  o''clock,  he  was  found  by  the  conductor  of 
an  arriving  train  lying  on  a  baggage  truck  at 
the  station  at  Antlers,  "bloody  all  over,  his 
hair  all  matted,  and  his  face  battered  up." 
He  was  unconscious  and  remained  uncon- 
scious until  he  died  on  the  23d  day  of  Septem- 
ber, 1915. 

Dr.  W.  W.  Christian  testified  that  he  had 
practiced  his  profession  20  years,  and  was 
connected  with  the  Paris,  Tex.,  sanitarium, 
and  want  to  Antlers  after  the  deceased  was 
injured  to  see  him ;  that  upon  examination  it 
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Was '  determined  to'  remove  him,  and  he 
was. removed  on  the  day  he  was  injured,  to 
said  sanitarium,  where,  on  the  23d  day  of 
September,  1915,  at  2:30  he  died;  and  that 
his  death  was  caused  by  blows  from  a  blunt 
instrument,  which  fractured  bis  skull. 

L.  Xj.  Ray  testified  that  he  was  station 
agent  of  the  Frisco  Railroad  at  Antlers  when 
the  deceased  was  killed;  that  at  about  3:20 
a.  m.  of  the  morning  of  said  killing  he  was 
called  by  phone  and  went  immediately  to  said 
depot,  and  there  saw  Mr.  Hearn  lying  on  a 
table  in  the  ofllce  In  an  unconscious  condi- 
tion ;  that  he  examined  the  cash  drawer  and 
found  therein  only  21  pennies;  and  that  on 
the  night  of  the  homicide  Mr.  Brewuer,  an- 
other oi)erator,  was  relieved  by  Mr.  Hearn,  to 
whom,  as  shown  by  the  record  In  the  hand- 
writing of  Mr.  Brewner,  which  handwriting 
be  identified,  Brewner  turned  over  $18.36, 
which  was  in  silver  dollars,  half  dollars, 
quarters^  dimes,  and  pennies. 

Jeff  Sharp  testified  that  he  was  phoned  to 
come  to  the  depot  and  upon  his  arrival  called 
the  sheriff,  who  came,  and  he  and  the  sheriff 
made  an  investigation  and  did  not  find  any- 
thing; that  at  about  daylight  he  returned  to 
the  depot  and  made  an  examination,  and 
found  about  95  yards  from  the  depot  a  bat 
and  a  piece  of  a  gun;  that  the  hat  and  piece 
Of  gun  now  exhibited  to  him  was  the  hat  and 
piece  of  gun  that  he  found;  that  he  also 
found  in  a  little  grove  near  where  the  hat 
and  p'ece  of  gun  was  found  where  two  horses 
and  a  mule  had  been  hitched,  and  that  he 
tracked  them  out  to  the  main  street  and  then 
back  to  where  they  went  and  came. 

George  Alexander  testified  that  he  knew 
the  defendant  and  remembered  the  robbery 
of  the  depot  at  Antlers  and  the  killing  of  the 
deceased  in  September,  1915;  that  on  the 
night  preceding  the  Itllling  he  saw  the  de- 
fendant a  little  after  dark  at  Mrs.  Piercy's, 
In  Farrls,  from  whom  he  borrowed  a  pistol, 
and  that  at  the  time  he  noticed  the  hat  that 
the  defendant  had  on,  a  brown  bat ;  that  the 
next  day  he  saw  the  defendant  again  at  Mrs. 
Piercy's  the  morning  after  the  homicide, 
when'  he  returned  the  pistol  which  he  had 
borrowed  and  asked  for  some  cofCee,  and  a,t 
the  time  he  looked  like  a  man  who  had  been 
on  a  big  drunk,  appeared  to  be  nervous  and 
looked  like  a  man  that  had  lost  sleep;  that 
he  was  acquainted  with  Edward  Hembree, 
commonly  called  "Chock"  Hembree,  and  witlt 
Floyd  Aikens;  that  the  night  after  the  kill- 
ing of  the  deceased  he  saw  Floyd  Aikens; 
that  the  witness  was  then  asked  if  at  the 
time  he  had  <uiy  conversation  with  Floyd 
Aikens,  to  which  question  the  defendant  ob- 
jected, the  court  overruled  the  objection,  and 
the  defendant  excepted.  The  witness  an- 
swered: That  at  the  time  named  Floyd 
Aikens  told  witness  that  he  (Aikens)  and  the 
defendant  done  the  robbing  and  killing  there 
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at  Antierg ;  that  he  and  defendant  rode  tbelr 
reepectiye  horses  and  that  Hembree  rode  old 
man  Piercy's  damned  old  mule;  that  he  had 
that  damned  olu  pistol  of  Chock  Hembree, 
the  defendant  bad  old  lady  Piercy's  pistol, 
and  Chock  had  Jim  Jonee'  shotgun,  which 
did  the  work;  that  they  went  d«wn  there  and 
hitched  their  horses  In  the  little  grove  and 
waited  until  the  train  ran,  and  then  went  in 
and  done  the  work;  that  the  damned  old  man 
knew  Earl  and  he  stayed  where  be  could  not 
be  seen,  and  be  (Alkens)  and  Ohock  went  In 
and  put  their  guns  on  this  fellow  through  the 
window  and  told  bim  to  bold  his  hands  op; 
that  Barl  came  in  and  got  the  money,  and 
that  he  had  not  seen  him  since  and  did  not 
know  how  much  he  got;  that  the  defendant 
told  them  to  kill  the  deceased,  and  they  took 
bim  off  to  the  s^uth  end  of  the  depot  and 
across  the  railroad;  that  he  did  not  know 
that  Chock  was  going  to  hit  the  deceased,  and 
that  when  Chock  hit  him  the.  first  lick  de- 
ceased fell  on  bis  knees  and  Chock  hit  bim 
again ;  that  he  (Alkens)  told  Chock  not  to  hit 
him  again,  that  be  had  already  killed  him, 
and  that  they  got  on  their  horses  and  rode 
out  of  town  and  overtook  the  defendant,  who 
rode  off  and  left  them ;  "that  Earl  got  every 
damned  bit  of  the  money,  and  if  the  soo  of  a 
bitch  didn't  dlvyy  up  they  were  going  to  kill 
him;"  that  he  did  not  see  the  defendant  ^- 
ther  at  or  about  Farrls  in  bis  usual  haunts, 
Thursday,  Friday,  or  Saturday  after  the  rob- 
bery of  the  depot,  that  he  had  any  reccAlec- 
tlon  of. 

"Thereupon  the  defendant  asked  the  court 
'to  instruct  the  jury  to  whoUy  disregard  that 
portion  of  the  testimony  of  the  witness  George 
Alexander  wherein  he  relates  the  conversation 
between  himself  and  Floyd  Aikcns,  wherein 
Floyd  Aikens  makes  the  statement  to  him  as 
to  the  robbery  and  as  to  his  participation  in 
the  robbery,  for  the  reason  that  said  statement 
was  made  in  the  absence  of  the  defendant,  £}arl 
Everidge,  is  wholly  hearsay,  and  for  that  rea- 
son is  incompetent,  irrelevant,  and  immate- 
rial." " 

The  court  overruled  the  motion  to  strike, 
and  the  defendant  excepted.  , 

Jim  Jones  testlBed  that  In  September,  1915, 
he  lived  in  Farrls,  Okl.;  that  be  was  ac- 
quainted with  Edward  Hembree,  commonly 
known  as  "Chock"  Hembree;  that  he  heard 
about  the  killing  of  Hr.  Hearn;  that  the 
night  before  the  homicide  he  loaned  his  single 
12-gauge  shotgun  to  Hembree  for  the  pur- 
pose, as  stated  at  the  time  by  Hembree,  for 
Earl  Everldge  to  kill  a  dog  with;  that  the 
next  time  he  saw  Hembree  was  the  Saturday 
after  the  said  homicide,  when  he  asked  him 
where  his  gun  was,  and  Hembree  replied  at 
Earl  Everldge's,  and  that  he  went  up  there 
to  see  about  it,  to  get  it,  but  did  not  succeed ; 
that  the  gun  now  exhibited  to  him  was  the 
gun  he  loaned  Hembree,  but  It  was  in  a  dif- 
ferent condition  when  so  loaned;  that  at  that 
time  the  stock  was  not  "busted."     The  de- 


fendant asked  the  court  to  Instruct  tbe  jury 
not  to  consider  tiie  evidence  of  Jones  tn  re- 
gard to  the  loan  of  tbe  gun,  which  the  court 
refused  to  do,  and  the  defendant  excepted. 

Joe  Whiteside  testified  that  In  September, 
1915,  he  was  living  at  Farrls;  that  he  was 
acquainted  with  the  defendant;  that  lie  re- 
membered hearing  about  the  robbery  of  tbe 
Frisco  Depot  and  the  killing  of  Mr.  Hearn  on 
the  morning  of  September  16,  1915;  that  be 
saw  the  defendant  that  morning;  that  he 
came  to  witness'  home  on  horseback ;  that  he 
was  bareheaded,  and  he  thought  bad  his 
hat  tied  on  his  saddle;  that  the  defendant 
came  for  the  purpose  of  seeing  if  witness 
was  going  to  Atoka;  that  defendant  returned 
to  his  home,  to  whldi  witness  afterwards 
went,  and  when  he  got  there  defendant  was 
changing  his  clothes,  and  witness  saw  on  de- 
fendant's dresser  some  silver  dollars,  quar- 
ters, nickels,  and  dimes,  and  some  pennies; 
that  witness  and  defendant  went  to  Atoka  to- 
gether, and  on  the  way  the  defendant  said  be 
had  about  $18;  that  the  defendant  did  not 
say  anything  to  witness  about  where  he  and 
his  horse  bad  been  the  night  before;  that 
from  Atoka  that  witness  went  to  West  Le- 
high, and  defendant  said  he  was  going  to 
McAlester  to  see  a  girl ;  that  the  witness  had 
been  around  .with  the  defendant  and  that  he 
did  not  know  that  he  bad  ever  seen  him 
broke ;  that  be  had  seen,  bim  with  money  lots 
of  times ;  that  It  was  not  unusual  for  the  de- 
fendant to  ride  around  with  bis  hat  or  cap 
tied  to  his  saddle. 

Joe  Whiteside,  recalled,  testified  that  he 
was  at  Mrs.  Knox's  on  the  night  o(  the  15th 
with  the  defendaift  and  members  of  the  Knox 
family ;  that  the  defendant  stayed  about  an 
hour;  that  some  one  rode  up  to  the  gate  and 
hollered,  "Is  Earl  in  there?"  and  defendant 
went  out  and  returned,  and  went  out  again 
and  did  mot  return;  that  when  going  to 
Atolca  he  asked  the  defendant  who  it  was 
that  called  him  out  and  he  said  it  was  Chock 
or  Aikens,  one;  that  it  was  about  8  o'dock 
when  some  one  came  to  the  gate  and  asked 
toe  Bart,  and  that  It  was  15  or  17  miles  from 
Farris  to  Antlers. 

Mrs.  Velva  Smith  testified  that  she  was 
married,  but  that  she  was  not  married  In 
September,  1915 ;  that  she  lived  in  McAlester 
and  was  acquainted  with  the  defendant,  who 
paid  attention  to  her,  and  that  on  a  Friday 
in  September,  1915,  she  saw  him  at  the  home 
of  her  aunt  In  McAlester;  that  in  their  con- 
versation he  said  that  a  few  nights  agro  he 
was  in  Antlers  on  Tuesday  and  on  Wednes- 
day night,  and  that  he  saw  a  man  killed, 
whose  name  she  understood  to  be  "Her- 
ring," and  that  he  was  standing  within  ten 
feet  of  the  man  when  he  was  killed.  This 
wttuesB  further  testified  that  at  the  time  of 
h>s  visit  he  looked  like,  and  said,  he  had  lost 
a  great  deal  of  sleep ;  that  a  little  fair  was 
going  on  at  the  time  and  the  defendant  had 
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a  Uttle  diange  Is  tais  hand  and  said  be  bad 
enough  to  go  to  the  fair  on ;  that  before  said 
vlBit  she  had  been  often  vrlth  the  defendant, 
bnt  had  not  then  seen  him  for  several  weeks. 
Hereupon  the  defendant  admitted  that  at  tbe 
dictation  of  her  husband  site  had  written 
Defendant's  Exhibit  E,  which  was  admitted 
in  evidence  and  is  as  follows: 

"Wichita  FaDs,  Texas,  July  12,  1916. 

"Moman  Pruiett,  Atty.,  Oklahoma  City,  Okl.— 
Dear  Sir:  My  wife,  Mrs.  Velva  Smith,  for- 
merly Ifiss  Velvet  Torbett,  Is  under  bond  to  ap- 
pear before  the  district  court  at  Hugo,  on 
October  2,  as  a  witness  in  the  Earl  Everidge 
murder  case,  and  will  appear  there  unless  terms 
can  be  made  satisfactory  between  yoo  and  I 
so  it  will  pay  me  to  do  otherwise.  I  would  like 
your  advice  on  this  matter  utber  through  the 
mail  or  by  a  private  tal&  as  soon  as  possible, 
that  we  can  make  our  plans  accordingly.  Hop- 
ing that  you  will  give  this  matter  immediate 
attention,  I  remain, 

"Yours  truly,  N.  H.  Smith. 

"Address:  N.  H.  Smith,  306  Lee  Street, 
Wltchlta  Falls." 

Mrs.  Bfary  A.  Plercy  testified  that  in  Sep- 
tember, 1916,  she  lived  in  Farrls;  tliat  she 
was  acquainted  tvitb  the  defendant,  and  saw 
him  on  the  night  of  September  16,  1915,  at 
which  time  she  loaned  him  her  Biz-shooter 
for  the  purpose,  as  stated  by  him  at  the  time, 
to  protect  his  mother's  smokehouse ;  that  tbe 
next  time  she  saw  him  was  at  her  home  in 
Farrls  the  next  morning,  when  he  returned 
her  pistol  and  wanted  a  cup  of  cottee,  whidi 
she  gave  Mm;  that  at  the  time  he  looked  like 
some  one  who  bad  been  staying  up  all  night; 
that  she  heard  of  the  killing  of  deceased  the 
day  after  it  occurred,  which  was  the  same 
day  that  the  defendant  returned  her  pistol; 
that  old  man  Plercy  had  a  mule  which  she 
kept  right  there  all  the  time;  that  she  had 
loaned  the  gun  to  the  defendant  at  difTerent 
times. 

Rufns  CQninn  testified  that  in  1916  he 
lived  in  Farrls,  Okl.;  that  he  now  resided  In 
Tennessee,  having  left  Farris  in  December  of 
last  year;  tliat  he  knows  and  has  known  the 
defendant  four  or  five  years ;  that  be  knows 
Edward  Hembree  and  Floyd  Alkens;  that 
he  had  known  Hembree  about  five,  and 
Aikens  about  three,  years;  that  last  year  he 
was  engaged  in  farming  and  working  In  the 
telephone  oflice  in  Farrls ;  that  on  a  Tuesday 
night  preceding  the  killing  of  the  deceased  he 
went  out  with  Floyd  Aikens,  Chock  Hembree, 
and  the  defendant,  on  horseback,  he  riding 
Plercy's  mule  and  tbe  others  riding  horses; 
that  they  road  to  Darwin  Church,  which  Is 
6  miles  out  of  Farrls  and  11  miles  west  of 
Antlers,  arriving  there  about  9:30  or  10 
o'clock,  and  found  the  church  not  lighted,  and 
they  went  on  down  the  road  in  the  direction 
of  Antlers  and  stopped  at  a  cane  mill  about 
a  mile  from  Darwin  and  about  one-half  of  a 
mile  off  the  road  to  Antlers,  drank  some 
cane  Juice,  remained  about  15  or  20  minutes. 


and  left,  going  ou'  about  2  miles  and  stoi>- 
ped,  talked,  and  smoked  and  th«i  went  on  in 
the  -direction  of  Antlers,  and  stopped  at  Uncle 
Dick  Lock's  fence,  about  three-quarters  of  a 
mile  from  Antlers,  talked  and  smoked;  it 
was  suggested  that  they  go  Into  Antlers  to 
get  some  tooacco,  and  the  defendant,  Aikens, 
and  witness  went  to  Antlers,  to  the  street 
crossing,  and  then  to  the  depot;  that  at  the 
depot  they  saw  the  depot  agent  in  his  office' 
and  the  other  fellow  was  on  tbe  platform; 
they  stopped  about  10  feet  from  the  depot, 
and  Floyd  Aikens  and  tbe  defendant  said 
they  had  come  to  rob  the  depot,  and  witness 
said  he  was  not  going  to  have  anything  to  do 
with  it,  and  advised  them  to  put  tt  off  because 
they  did  not  have  suiilcient  arms,  and  they 
said  they  would  study  about  it,  and  finally 
agreed  to  put  it  oft;  that  while  they  were  in 
Antleors  and  about  3  o'dock  a.  m.  a  train 
passed,  and  they  remained  there  alxmt  IS 
minutes;  that  the  defendant  then  said  he 
would  "put  It  off  if  wte  would  agree  to  come 
btidi  'the  next  night,"  to  which  Alkens  agreed, 
and  witness  told  them  he  would  not  have 
anything  to  do  with  it,  and  they  said  he  (wit- 
ness) was  a  "feather  I^  if  I  would  not  come 
back" ;  that  they  would  come  back  any  way ; 
that  they  then  returned  to  the  horses  and 
Chock  Henbree,  and  the  defendant  remarked, 
"We  got  wlmt  we  went  for,"  and  Aikens  said, 
"No;  we  were  Just  lying ;"  and  they  got  on 
their  horses  and  rode  in  the  dlrectl<m  of  Far- 
rls ;  that  the  next  time  he  saw  the  defendant 
was  at  the  phone  ofilce  in  Farrls  on  the  16th 
of  September,  1915;  that  Hembree  and 
Aikens  were  present  and  asked  witness  if  he 
was  going  back  with  them  that  night,  to 
which  he  answered  No,  and  they  remarked 
they  would  go  back  and  did  not  need  him  (the 
defendant  objected  to  this  evidence  and 
moved  to  exclude  the  same,  the  court  refused 
to  exclude  said  evidence,  and  the  defendant 
excepted);  that  the  morning  after  the  night 
of  the  homicide  he  saw  Chock  Hembree  at 
the  phone  ofiice  in  Farris,  and  he  (Hembree) 
told  hira  that  they  had  robbed  the  deiwt  and 
killed  the  agent;  that  they  had  hit  him  three 
tlmto  with  a  shotgun  and  punched  him  once 
(the  defendant  objected  to  tbe  Introduction  of 
said  evidence,  the  court  overruled  tbe  objec- 
tion, and  the  defendant  excepted). 

O'Quinn  further  testified,  that  Hembree 
said  that  the  defendant  had  the  money  and 
had  run  off  with  It;  that  about  one  hour  after 
said  conversation  he  had  a  second  conversa- 
tion with  Chock  Hembree  in  which  Chock 
asked  him  "if  he  suspected  anything  by  the 
mule  being  out,"  to  which  witness  replied 
Yes,  and  CJhock  then  said  that  he  rode  th6 
mule  to  town,  and  when  he  brought  him  back 
that  he  just  turned  him  out  and  did  not  feed 
him ;  that  the  satd  mule  was  the  same  mule 
that  witness  had  ridden  tbe  night  before  in 
company  with  the  defendant  at  Antlers ;  that 
the  same  evening  he  had  a  conversation  with 
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Alkens,  who  told  him  to  watch  the  mailman, 
to  see  what  he  had  to  say  about  it ;  tliat  he 
had  seen  the  gun  which  was  in  evidence; 
that  he  bad  hunted  with  it,  and  knew  it  and 
that  it  belonged  to  Jim  Jones;  that  after- 
wards Chock  asked  him  U  he  did  not  want 
to  see  the  gun,  and  witness  replied  Tes,  and 
Chock,  at  Bill  Hembree's  place,  about  one- 
half  of  a  mile  from  Farrls,  showed  him  the 
gun  and  "the  stock  was  busted,  the  beach  off, 
and  the  barrel  bent";  that,  being  shown  the 
gim.  Chock  unbreached  it  and  tlirew  the 
parts  about  ten  feet  apart,  and  they  returned 
to  Farris;  that  he  did  not  have  any  conversa- 
tion with  the  defendant  after  the  crime  was 
committed  in  regard  to  It,  and  that  at  the 
time  he  had  the  conversations  with  Chock 
Hembree  and  Floyd  Alkens  in  regard  to  said 
homicide  the  defendant  was  not  present  The 
defendant  objected  to  the  Introduction  of  said 
statements  made  to  O'Quinn  in  the  absence 
ot  the  defendant,  and  also  requested  the 
court  to  withdraw  said  testimony  from  the 
Jury.  The  court  overruled  said  objection,  and 
refused  to  withdraw  said  evidence  from  the 
jury,  and  the  defendant  excepted. 

Wiley  Smith  testified  that  he  beard  of  the 
robbery  of  the  depot  and  the  killing  of  Mr. 
Heam  the  day  after  the  tragedy;  that  on  the 
Wednesday  before  the  tragedy  he  met  Chock 
Hembree,  Floyd  Alkras,  and  Kuf^O'Quinn  in 
the  early  morning,  going  is  the  direction  oT 
Farris,  and  the  defendant  about  three  miles 
from  where  he  met  the  others,  who  was  on 
horseback  going  In  the  direction  of  Farris. 

Dell  Wilson  testified  that  he  was  sheriff  of 
Pushmataha  county ;  that  he  knew  and  had 
known  the  defenuaut  sl£  or  seven  years  and 
that  he  had  Imowu  the  deceased  about  two 
years;  that  when  he.  first  heard  of  Mr. 
Beam's  death  in  Antlers  be  went  to  tlie 
depot  and  found  the  deceased  lying  on.  the  ta- 
ble in  the  Frisco  oihce  unconscious,  with  sev- 
eral wounds  around  his  head;  that  he  made 
an  examination  and  foimd,  something  like 
simup,  and  about  four  telegraph  poles  from 
the  depot,  some  blood,  a  piece  of  a  gun,  and 
some  tracks  where  some  tiorses  had  been 
hitched  off  the  right  of  way  about  80  or  40 
yards  from  where  he  found  the  piece  of  the 
gun,  wlilch  was  the  same  piece  as  now  exMb- 
ited  to  him;  that  he  found  the  tracks  of  two 
horses  and  a  mule,  one  of  which  was  bare- 
footed, the  other  had  three  shoes,  and  the 
mule  was  shod  in  front ;  that  he  followed  the 
tracks  from  Antlers  towards  Farris  as  far  as 
be  could;  that  one  of  the  horses  went  direct 
west  and  the  other  horse  went  north — went 
a  mile  west  and  turned  north;  that  the  de- 
fendant's home  was  on  the  road  from  Joe 
Whiteside's  to  Farris,  and  the  direction  tlie 
lone  horse  was  traveling  he  would  pass  Joe 
Whiteside's  In  going  down  to  Farris;  that 
the  first  time  after  the  said  homicide  that  he 
saw  Hembree  and  Aikens  was  about  Septem- 
ber 20;  |hat  he  received  a  few  days  after  the 


arrest  of  said  defendants,  at  Amos  Hembree's 
an  uncle  of  Chock,  In  the  Farris  neighbor- 
hood, a  part  of  a  gun,  and  identified  the 
part  of  said  gun  now  exhibited  to  him  as  the 
same  that  had  been  delivered  to  him;  that 
after  he  arrested  the  defendant  he  had  a  con- 
versation with  him  as  to  his  whereabouts  on 
Tuesday  night  preceding  the  kilUug  on  Wed- 
nesday night  The  defendant  objected  to  the 
Introduction  of  such  conversation  in  evidence, 
the  court  overruled  said  objection,  and  tlie 
defendant  excepted.  The  defendant,  in  reply 
to  said  question  by  the  sheriff,  said  that  on 
Tuesday  night  he  came  out  to  the  sorghum 
mill,  out  east  of  Darwin  a  mile  or  so,  with 
Bufus  O'Quinn,  Floyd  Alkens,  and  Cho(^ 
Hembree,  and  drank  some  sorghum  Juice,  and 
his  horse  got  loose  and  he  did  not  get  home 
until  up  In  the  day  Wednesday;  that  he 
asked  him  whei-e  he  was  Wednesday  night, 
and  he  said  in  Farris  at  Hr.  Knox's  and  that 
he  went  home  about  11:30,  and  that  he  Iwr- 
rowed  a  pistol  from  Mrs.  Plercy  because  some 
one  had  been  breaking  into  his  smokehouse 
and  he  thought  he  would  get  him,  and  that  he 
(defendant)  went  to  bed  Wednesday  night 
about  11:30,  got  up  next  morning  real  early, 
and  went  to  old  lady  Piercy's  and  got  his 
breakfast,  and  the  next  morning  be  went  to 
Atoka  with  Joe  Whiteside,  and  from  there 
to  McAtester  and  from  McAlestw  back  to 
Atoka. 

This  witness  further  testified  that  the  horse 
which  be  tracked  on  the  north  road  was  shod 
with  two  shoes  on  ttie  front  and  one  on  the 
hind  feet,  and  that  Qxe  shoes  on  said  horse 
were  pretty  near  as  wide  across  one  way  as 
another,  and  that  you  hardly  ever  see  a 
horse's  feet  shaped  that  way,  and  would  make 
a  track  you  could  tell  from  any  other  horse 
track;  that  a  few  days  after  the  arrest  ot 
the  defendant  he  (witness)  noticed  that  the 
feet  of  the  defendant's  horse  corresponded  to 
the  track  that  he  had  tracked,  but  that  at  the 
time  he  examined  the  feet  of  the  defendant's 
bor^  the  horse  had  been  shod  all  around,  and 
defendant  said  be  had  had  him  shod  behind 
at  Atoka ;  that  he  did  not  measure  the  tracks 
nor  the  hoof  of  the  defendant's  horse»  and 
tliat  hs  tracked  said  horse  about  nine  miles 
from  Antlers  and  lost  it 

Joe  Whiteside,  recalled,  testified  that  on 
Tuesday  morning  after  the  homicide  Wednes- 
day night  the  defendant  told  him  that  be 
(defendant)  spent  Wednesday  night  at  Pat 
Taylor's  and  played  poker  with  Pat  Taylor 
and  George  Blaine,  but  did  not  say  where  he 
played  poker.  The  defendant  moved  the 
court  to  direct  a  verdict  of  not  guilty,  which 
said  motion  for  a  directed  vo'dict  was  denied, 
and  the  defendant  excepted. 

For  the  Defense. 

A.  L.  Johnson  testified  that  be  resided  at, 
and  was  the  postmaster  of,  Farris,  Okl.; 
knew  the  defendant  since  1911  and  his  gen- 
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eral  reputation' In  the  oommtmlty  in  which 
be  lived  as  being,  a  law-abiding  citizen,  and 
that  It  was  good ;  that  he  remembered  the 
Incident  in  which  the  depot  agent  at  Antlers 
was  killed;  and  that  before  said  honiicide, 
but  how  long  be  was  unable  to  sa^,  be 
changed  a  $20  bill  for  the  defendant 

Several  other  persons  also  testified  to  tbe 
preyious  good  character  of  the  defendant  as 
a  law-abiding  ciuzen,  and  thereupon  the  state 
announced  that  it  did  not  make  any  Ifsue  of 
the  good  reputation  of  this  defendant"  up  to 
the  time  of  the  killing. 

Kdgar  EiVerldge  testified  that  be  was  a 
brother  of  tbe  defendant  and  22  years  old  In 
November;  that  he  remembered  the  killing  of 
Pat  Heam,  the  depot  agent;  that  on  Monday, 
prior  to  the  killing  of  Mr.  Heam,  he  was 
present  and  saw  Mr.  Johnson  change  a  $20 
bill  for  tbe  defendant,  giving  blm  silver  in 
cbadge,  and,  while  be  did  not  know,  be 
'thought  he  also  gave  blm  some  pennies. 

x.iJiel  Brown  testified  that  she  remembered 
about  hearing  of  the  death  of  the  depot  agent 
at  Antlers,  Oki.,  on  September  16,  1916,  at 
which  time  she  was  living  at  Farris,  just 
west  Across  tbe  street  from  the  phone  oflice; 
that  on  the  morning  after  the  agent,  was 
killed  she  saw  Kufus  O'Qulnn  at  Mra  Pler- 
cy's  between  S  and  7  o'clock,  making  up  bread 
and  had  dough  all  over  his  hands;  that  she 
wait  over  there  to  get  water,  and  O'Qulnn 
asked  her  to  have  a  drink  of  beer,  for  wbldi 
she  thanked  him  and  declined ;  that  she  did 
not  see  the  defendant  there;  that  the  evening 
before  she  had  seen  Edward  Hembree  and 
the  defendant  over  at  Mrs.  Plercy's. 

Moman  Prulett,  of  Oklahoma  City,  8.  B. 
Welch,  of  Antlers,  and  Baxter  Taylor,  of 
Oklahoma  City,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  B.  McMil- 
lan, Asst  Atty.  Gen.,  for  tjie  State. 

ARMSTRONG,  J.  (after  stating  the  facts 
as  above).  [1]  The  only  errors  relied  on  In 
defendant's  brief  for  a  reversal  of  the  judg- 
ment are  as  follSwing: 

(1)  Tbe  admission,  against  the  objection  of 
the  defendant,  of  the  testimony  of  O'Quinn  of 
tbe  statements  made  to  iiim  by  Chock  Hembree, 
in  the  absence  of  tbe  defendant  and  after  the 
commission  of  the  oSenaea  charged,  that  the 
defendant  was  a  coconspirator  with  said  Hem- 
bree and  Floyd  Ailcens  in  the  robbery  of  the 
Frisco  Depot  at  Antlers  and  tbe  killing  of  tbe 
agent,  and  giving  details  of  such  robbery  and 
murder.    Tbe  admission,  against  the  objection 

of  defendant,  of  the  testimony  of  that 

Floyd  Aikens,  one  of  the  oodefendants,  bad,  in 
the  absence  of  tbe  defendant  and  after  the 
commission  of  tbe  offenses  charged,  made  to 

,  that  he   (Hembree)   and  tbe  defendant 

bad  robbed  the  Frisco  Station  at  Antlers  and 
killed  the  agent. 

(2)  Giving  the  jury  tbe  following  instractlon: 
"Where  parties  enter  into  a  conspiracy  for  the 
purpose  of  committing  a  robbery  and  dividing 
the  proceeds  of  such  robbery  among  themselves, 
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inch  conspiracy  oontbniea  and  aaefa  parties  are 
responsible  for  the  acts  of  their  coconspirators 
incident  to  or  growing  out  of  sueb  consiriracy 
and  done  in  pnrsutmce  thereof,  until  they  baye 
divided  the  proceeds  of  such  robbery."        « 

The  errors  Insisted  upon  by  the  defendant 
wUl  be  considered  .in  tbe  Inverse  order  In 
wblch  they  are  above  ^stated. 

The  correctness  of  said  instruction  so  se- 
riously complained  of  by  the  defendant  is  not 
an  open  question  In  this  jurisdiction,  this 
court,  in  Holmes  v.  State,  6  Okl.  Cr.  541,  119 
Pac.  430,  120  Pac.  300,  having  approved  an 
instruction  In  the  Identical  language  of  the 
one  complained  of,  wblch  instruction  was 
doubtless  copied  from  Holmes  y.  State,  supra. 

In  Grayson  v.  State,  12  Okl.  Or.  226,  154 
Pac.  334,  Judge  Doyle,  Presiding  Judge, 
speaking  for  the  court,  approved  the  above- 
cited  holding  In  Holmes  y.  State,  supra,  and 
says: 

"And  where  a  conspiracy  embraces  not  merely 
a  series  of  unlawful  acts,  bnt  also  extends  to  a 
division  of  the  fruits  and  profits  of  such  acts 
among  tbe  conspirators,  anything  said  or  done 
by  them,  although  after  tbe  commission  of  the 
unlawful  acts,  but  before  a  division  of  the  prof- 
its of  such  acts,  la  admissible  against  all  other 
conspirators"  (citing  Wishard  v.  State,  5  OkL 
Or.  610,  lis  Pac.  706;  State  y.  Pratt,  121  Mo. 
560,  26  a  W.  556;  Scott  v.  State,  30  Ala.  508). 

In  tbe  case  of  Qrayson  v.  States  Judge 
Doyle  further  says: 

"The  theory  upon  which  such  evidence  is  ad- 
missible is  that  the  conspiracy  does  not  termi- 
nate until  there  has  been  a  division  of  ita 
fruits  and  spoils"  (citing  People  v,  Ople,  123 
Cal.  294,  56  Pac.  988;  Wharton's  Crim.  By. 
[9tfa  Ed.]  608). 

Ortainly  a  conspiracy  to  rob  a  cash  draw- 
er of  a  depot  by  three  coconspirators  author- 
ized tbe  jury  to  infer  that  such  conspiracy 
also  included  a  division  of  tbe  money  secured 
by  such  robbery. 

[2]  The  evidence  in  tbla  case  entirely  elim- 
inating the  statements  respectively  made  by 
the  codefendants  Aikens  and  Hembree  as  to 
bow  said  robtiery  and  murder  was  committed 
and  by  whom,  shows  that  there  was  con- 
spiracy to  rob  the  Frisco  Depot  at  Antlers, 
an'd  that  in  the  furtherance  of  said  ccm- 
splracy  Mr.  Hearn  was  most  brutally  mur- 
dered. This  leaves  but  one  question  for  de- 
termination: Was  the  defendant,  a  cocon- 
spirator in  the  commission  of  said  crimes? 
The  peculiar  tracks  of  the  defendant's  horse 
being  immediately  after  the  commission  of 
said  crime  found  where  the  defendant's  borae 
bad  been  hitched  near  tbe  scene  of  the 
tragedy,  and  tracked  therefrom  some  ten 
miles,  going  in  tbe  direction  of  Farris,  and 
the  defendant  seen  early  on  the  same  morn- 
ing of  tbe  murd^*  going  in  the  direction  of 
Farris  ridbig  horseback;  that  the  night  of 
the  homicide  he  borrowed  a  pistol,  giving  a 
false  reason  for  borrowing  it;    tliat  on  the 
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night  preceding  the  murder  he  was,  In  com- 
pany with  his  codefendants  Hembree  and 
AUcens,  riding  horseback  going  in  the  direc- 
tion of  Antlers,  and  went  within  ten  feet  of 
the  said  depot  and  annonnced  that  he  and 
others  had  come  to  rob  the  depot,  and  was 
dissuaded  from  so  doing,  and  that  he  re- 
turned to  Farris  and  the  next  day  solicited 
the  witness  CKQulnn  to  join  in  the  robbery, 
and  when  O'Qulnn  declined  to  Join  him  and 
others  in  such  robbery  the  defendnnt  an- 
nounced that  they  did  not  need  O'Quinn  and 
intended  to  rob  tlie  depot  that  night,  wbicli 
was  in  fact  done ;  that  about  8  o'doclc  of  the 
night  of  the  tragedy  he  was  called  out  of  a 
home  by  and  went  oil  with  the  caller,  whom 
the  defendant  said  afterwards  was  either 
Hembree  or  Aliens;  that  at  about  7  o'clock 
of  the  morning  of  the  tragedy,  which  was 
committed  about  four  hours  previous,  which 
gave  defendant  ample  time  to  come  from 
Antlers,  be  appeared  at  Farris  Itf  a  very  nerv- 
ous condition  and  looked  like  he  had  been  up 
all  night;  that  after  the  tragedy  he  was  seen 
with  money  of  the  same  denominations  and 
kind  of  which  the  depot  had  tieen  robbed; 
that  the  day  after  the  murder  he  stated  that 
he  had  about  $18,  the  amount  of  which  the 
depot  bad  been  robbed;  bis  conflicting  state- 
ments as  to  where  he  was  the  night  said 
crimes  were  committed;  the  incriminating 
statements  he  made  to  the  lady  he  visited  at 
McAlester  a  few  days  after  the  tragedy,  "that 
ue  was  In  Antlers  at  the  time  of  the  tragedy 
and  saw  a  man  kUled  there,  and  that  he  was 
within  ten  feet  of  the  man  when  he  was 
killed,  and  that  the  name  of  the  man  killed 
was  Heam" — clearly  point  to  the  defendant 
as  an  active  agent  in  the  commission  of  the 
homicide  charged.  And  wb&i  to  said  evi- 
dence is  added  the  fact  that  the  defendant 
did  not  testify  in  liis  behalf/  and  did  not  offer 
evidence  in  his  defense,  except  evidence  of 
tals  previous  good  character,  we  are  of  the 
opinion  that,  excluding  the  entire  evidence 
of  the  statemfflits  made  respectively  by  Hem- 
bree and  by  Aikens  as  to  how  and  by  whom 
the  deceased  was  killed,  the  guilt  of  the  de- 
fendant is  shown  by  legal  evld^ce  beyond  a 
reasonable  doubt 

Tne  statements  made  by  Hemu<.ee  and 
Aikens  respectively,  and  not  made  in  the 
presence  of  the  defendant,  as  to  who  com- 
mitted the  homicide  charged,  and  the  partlc- 
viiSTa  thereof,  including  the  statement  that 
the  defendant  was  a  conspirator  therein,  were 
certainly  not  made  in  furtherance  of  the  con- 
spiracy to  rob  the  depot  of  the  Frisco  Rail- 
road at  Antlers,  were  mere  confessions  on 
the  part  of  Hemoree  and  of  Aikens,  and  such 
confessions  were  Improperly  admitted  in  evi- 
dence. But  the  evidence,  eliminating  there- 
from the'  said  confessions,  showing  that  the 
defendant  is  guilty  of  the  homicide  charged,  j 
and,  after  an  examination  of  the  entire  rec-| 


ord,  being  unable  to  say  tliat  tlie  admission 
of  said  confessions  has  probably  caused  a 
miscarriage  of  Justice,  or  has  deprived  the 
defendant  of  some  substantial  constitatlonal 
or  statutory  right,  we  are  without  authority 
to  reverse  tbe  Judgment  roidered,  on  ac- 
count of  the  errors  committed  in  admitting  in 
evidence  said  confessions,  bdng  prohibited 
from  so  doing.  Section  6005,  Rev.  Laws.  If 
said  confessions  of  Hembree  and  Aikens  had 
been  in  furtherance  of  the  conspiracy  to  rob 
the  Frisco  Depot  at  Antlers  at  the  time 
charged  In  the  information,  tbe  said  con- 
spiracy not  having  ended  by  reason  of  the 
fact  that  the  proceeds  of  said  robl)ery  bad 
not  been  divided  among  the  conspirators,  the 
admission  of  said  confessions  would  have 
been  free  from  error. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

DOYIiE,  F.  J.,  and  MATSON,  J.,  concon 


LITTLE  V.  STATE.    (No.  Ar-3327.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  26,  1920.) 

(Syllabui  hu  Editorial  Staff.} 

Criminal  law  «s»585  (4)— Denial  of  oontina- 
anc«  for  abssnoa  of  wltnem  held  reversible 
error. 
In  tbe  prosecution  for  unlawfully  conveying 
intoxicating  liquor,  wherein  affidavit  for 
continuance  alleged  that  one  jointly  indicted 
had  pleaded  guilty  and  served  his  sentence  and 
was  in  Mexico  and  would  not  l>e  available 
until  May  1,  1918,  and  would  testify  that  de- 
fendant, witness'  employe,  did  not  know  that 
witness  bad  put  whisky  in  it,  that  witness  had 
consented  to  a  confiscation,  and  that  former 
county  attorney  liad  agreed  to  dismiss  defend- 
ant after  witness  had  served  bis  sentence,  tlie 
denial  of  a  continuance  was  reversible  error. 

Appeal  from  County  Court,  Cotton  Coun- 
ty;  J.  R.  Norman,  Judge. 

S.  B.  Little  was  convicted  of  violating  the 
prohibitory  law,  and  be  appeals.  Reversed 
and  remanded. 

A.  S.  Wells,  of  Walters,  for  plaintiff  in  er- 
ror. 

The  Attorney  General  and  W.  a  HaU,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  8.  B. 
Little,  John  Little,  and  E.  G.  Trimble  were 
by  information  filed  in  tbe  county  court  of 
Cotton  county  on  the  11th  day  of  May,  1916^ 
Jointly  charged  with  a  violation  of  tbe  pro- 
hibitory law.  Upon  arraignment,  John  Little 
pleaded  guilty  and  was  sentenced  to  pay  a 
fine  of  $100  and  to  be  confined  for  30  days  in 
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the  county  Jail.  February  S,  1918,  an  amend- 
ed information  was  filed  charging  that  on  the 
11th  day  of  May,  1916,  plaintiff  In  error,  S.  R. 
Little,  John  Little,  and  B.  G.  Trimble  did  un- 
lawfully convey  intoricating  liquor,  and  oU 
the  same  day  plaintiff  in  error  was  arraigned 
and  filed  a  demurrer  to  the  amended  Informa- 
tion, which  was  overruled,  and  the  case  was 
caUed  for  trial.  Thereupon  plaintiff  in  er- 
ror filed  an  affidavit  for  contlnuanjce  on  the 
ground  that  John  Little,  a  material  witness 
for  this  defendant,  is  now  in  Tampico,  Mex- 
ico, working  on  a  pipe  line  for  the  Prairie 
Pipe  Line  Company,  under  a  contract  for  six 
months'  employment,  dating  from  November 
1, 1917 ;  that  at  the  time  he  left  for  Tampico 
this  cause  was  not  set  for  trial;  that  affiant, 
did  not  know  of  the  intention  of  the  said 
John  Little  to  leave  the  United  States,  and 
immediately  after  he  learned  that' John  Little 
had  left  he  communicated  with  him,  and  John 
Little  wrote  to  affiant  that  he  would  return 
to  the  United  States  about  May  1,  1918,  and 
would  be  available  as  a  witness  at  any  time 
after  May  Ist ;  that  said  witness,  if  present, 
would  testify  that  on  the  11th  day  of  May, 
1916,  the  said  John  Little,  E.  O.  Trimble,  and 
this  def«idant  were  driving  from  Wichita 
Falls  Into  Oklahoma  City  tn  a  Ford  car;  that 
said  defendant  was  in  the  employ  of  John 
Little  and  B.  O.  Trimble  as  driver  of  said 
car  and  for  no  other  purpose;  that  said  par- 
ties were  at  that  time  employed  by  the  Quns- 
burg  &  Foreman  Oil  C!ompany  in  making  pipe 
line  connectlonB,  and  when  they  employed 
this  d^endant  to  drive  them  to  Wichita  Falls 
tbey  aald  that  their  business  was  to  procure 
parts  and  fittings  for  pipe  lines  from  the  sup- 
ply bouses  in  Wichita  Falls ;  that  John  Little 
procured  some  whisky  and  beer  at  Wichita 
Falls  and  loaded  the  same  into  said  car  with- 
out the  knowledge  of  this  defendant;  that 
this  defendant  did  not  examine  the  contents 
of  said  car  and  was  not  advised  that  there 
wks  any  whisky  In  said  car;  that  said  John 
Little  pleaded  guilty  to  said  offense  and  serv- 
ed the  sentence  imposed ;  that  on  account  of 
conditions  existing  in  Mexico  It  was  imprac- 
tical to  attempt  to  take  the  deposition  of  said 
John  Little.  Affiant  states  that  he  can  pro- 
cure the  attfflidance  of  said  witness,  and  that 
said  witness  would  testify  as  herein  stated, 
and  that  he  believes  the  same  to  be  true ;  that 
said  testimony  Is  material  to  his  defense,  and 
said  facts  cannot  be  proved  by  any  other  wit- 
ness. The  motion  for  continuance  was  over- 
ruled, and  exception  allowed. 

Proof  was  also  offered  by  calling  the  for- 
mer county  attorney,  who  filed  the  original 
Information  as  a  witness,  who  testified  that 
at  the  time  John  Little  entered  bis  plea  of 
CoUty  and  consented,  as  the  owner  of  the  car, 
that  It  be  confiscated,  he  dismissed  the  case 
as  to  the  defendant  Trimble,  and  agreed  to 
dismiss   the  case  against  plaintiff   in   error 


when  John  Little  had  served  his  sentence, 
and  paid  his  fine ;  that  he  did  not  consult  the 
court  at  the  time  of  making  this  agreement. 
The  Attorney  General  has  filed  a  confession 
of  error  which  concludes  as  follows: 

"We  think  that  the  defendant  was  entitled 
to  a  continuance  in  view  of  the  nature  of  the 
case  and  the  likelihood  that  the  state's  witness- 
es would  have  been  available  at  some  successive 
term  of  the  court. 

"Under  the  peculiar  situation  in  this  case, 
as  just  outlined,  we  do  not  think  that  the  judg- 
ment shoald  be  permitted  to  stand;  that  the 
cause  should  be  reversed,  with  instructions  to 
give  defendant  a  reasonable  time  in  which  to 
secure  the  attendance  of  Ms  witnesses  or  to  ob- 
tain their  depositions." 

In  our  opinion  the  Mmfession  of  error  Is 
well  founded  and  should  be  sustained.'  If 
what  Is  alleged  could  be  proved  by  the  ab- 
sent witness,  it  Is  of  the  most  material  char- 
acter, and  it  Is  apparent  that  no  diligence 
could  have  secured  the  presence  of  the  absent 
witness  when  the  case  was  caUed.  The  law 
does  not  require  Impossibilities.  Because  the 
court  erred  in  overruling  the  defendant's  mo- 
tion for  a  continuance,  the  Judgment  will  be 
reversed,  and  the  cause  remanded. 


FRENCH  at  at.  v.  STATE.     (Ne.  A-34B9.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  6,  1920.) 

(SylUibut  hy  the  Court.) 

1.  Indlotmsnt  and  laformatloD  «=>140 (2)— In- 
formation amende^l  by  Interllnmtion  and  r»> 
verified  not  open  to  motion  to  quash. 

An  information,  amended  by  interlineation 
and  by  leave  of  court,  and  properly  reverified 
before  the  cause  is  called  for  trial,  is  not  open 
to  a  motion  to  quash,  although  it  is  not  shown 
upon  the  information  tbat  the  complaining 
witness  had  been  resworn  thereto,  if  in  truth 
and  in  fact  said  witness  had  been  resworn 
thereto,  and  the  court  so  found  on  competent 
and  uncontradicted  evidence  upon  the  hearing 
of  the  motion  to  quash. 

2.  Indictment  and  Information  ^»I6I  (2)— In- 
formation, amended  merely  by  interlineation, 
need  not  be  marked  "reflled." 

It  is  not  necessary  to  mark  an  information, 
amended  merely  by  interlineation,  "refiled." 

3.  Indictment  and  Information  «=>I6I (2)— Sub- 
stantive amendment  ^to  information  requires 
reverlflcatlon. 

Where  the  amendment  to  an  informati(m  in 
a  misdemeanor  case  is  one  of  substance.  It  is 
necessary  that  the  same  be  reverified. 

4.  Indictment  and  information  9=»I6I(3).— 
When  Information  may  be  amended  as  to 
form  only  stated. 

Where  the  amendment  to  the  information  is 
one  of  form  only,  not  changing  the  nature  of 
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the  charge  to  tha  material  prejudice  of  de- 
fendant's rights,  it  may  be  made  after  plea 
entered,  or  after  the  cause  is  called  for  trial, 
or  after  the  jury  is  impaneled. 

Appeal  from  County  Court,  Tolsa  County ; 
W.  B.  WUUams,  Judge. 

H.  C.  French  and  W,  E.  Sapp  were  con- 
victed of  unlawfully  conveying  intoxicating 
Ilguor,  and  tbey  appeal.    Afi9lnned. 

Eld  Crossland,  of  .Tulsa,  for  plaintiffs  In 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  On  the  8th  day  of  February, 
1918,  the  connty  attorney  of  Tulsa  county, 
filed  In  the  county  court  of  said  county  an 
Information  ag^ainst  the  above-named  defend- 
ants, the  charging  part  of  which  was  as 
follows: 

"Be  it  remembered  that  George  TE.  Reeves, 
the  duly  qualified  and  acting  county  attorney 
for  Tulsa  county,  Oklahoma,  who  prosecutes 
in  the  name  and  by  the  authority  of  the  state 
of  Oklahoma,  comes  now  into  the  county  court 
for  Tulsa  county,  state  of  Oldahoma,  on  this 
the  8tb  day  of  February,  A.  D.  1918,  and  gives 
the  court  to  understand  and  be  informed  that 
on  the  29th  day  of  May,  A  D.  1917,  in  Tulsa 
county,  state  of  Oklahoma,  H.  C.  French  and 
W.  R.  Sapp,  late  of  said  county,  and  within 
the  jurisdiction  of  this  court,  did  unlawfully 
and  wrongfully  convey  intoxicating  liquor,  to 
wit,  500  half  pints  of  whisky,  and  6  gallons  of 
alcohol,  from  a  certain  point,  unknown  to  this 
afSant,  to  a  certain  point  about  two  miles  west 
of  CoUinsvUle,  Okl.,  in  the  northeast  part  of 
Tulsa  county,  Okl.,  known  as  Horse  Pen  Bridge, 
in  violation  of  the  prohibitory  liquor  laws  of 
the  state  of  Oklahoma." 

Said  information  was  signed  by  George 
Reeves,  County  Attorney,  and  was  verged 
as  follows: 

"State  of  Oklahoma,  County  of  Tulsa— ss.: 
"I,  H.  S.  McQueen,  being  first  duly  sworn, 
opon  oath  depose  and  say  that  I  have  read  the 
foregoing  information,  and  know  the  contents 
thereof,  that  all  the  allegations  therein  con- 
tained are  true.  E.  S.  McQueen. 

"Subscribed  and  sworn  to  before  me  this 
8th  day  of  February,  A.  D.  1918. 

"Frank  Ingraham." 

Said  information  was  indorsed  on  the  back 
thereof  as  follows: 

"No.  S693. 

"State  of  Oklahoma  v.  H.  C.  French  et  al. 
Information  for  Conveying  Intoxicating  Liquor. 
In  the  County  Court  of  Tulsa  County. 

"Filed  Feb.  8,  1918.  Frank  Ingraham,  Court 
Clerk. 

"George  B.  Reeves,  County  Attorney  of  Tulsa 
County,  Oklahoma." 

Then  followed  the  names  of  the  state  wit- 
nesses, with  their  post  office  addresses. 


On  the  8th  day  of  February,  1918,  war- 
rants of  arrest  for  each  of  the  defendants 
were  issued  on  said  inf(M-mati<»i  and  they 
were  In  due  time  brought  into  court,  where, 
on  the  8tfa  day  of  March,  1918,  they  each 
pleaded  "not  guilty"  to  the  charge,  the  cause 
was  set  for  trial  for  the  11th  day  of  March, 
1918,  and  appearance  bond  of  each  defend- 
ant fixed  tn  the  sum  of  $1,000.  On  the  12th 
day  of  Miarch,  1918,  each  defendant  was  re- 
leased on  bond,  and  also  on  said  date  the  fol- 
lowing proceedings  were  had  In  said  cause: 

"Permission  granted  to  amend,  reswear  and 
refile  information.  Defendants  plead  not  guilty. 
Objection  to  continuance.  Continued  for  term 
on  motion  county  attorney." 

No  further  proceedings  were  had  In  said 
cause  until  the  19th  day  of  June,  1918,  when, 
after  the  defendants  had  announced  ready 
for  trial,  the  court  granted  the  defendants 
permission  to  withdraw  their  pleas  of  "not 
guilty"  and  file  a  motion  to  quash  the  in- 
formation, which  was  as  follows: 

"Comes  now  the  defendant  H.  C.  French  and 
W.  R,^  Sapp  and  move  the  court  to  quash  and 
set  aside  the  information  herein,  because  same 
is  not  properly  verified,  as  required  by  law,  not 
verified  by  the  proper  officer  or  any  officer." 

On  the  same  date  defendants  filed  a  de- 
murrer to  the  information  "for  the  reason 
that  the  same  does  not  state  a  public  of- 
fense." Both  the  motion  to  quash  the  infor- 
mation and  the  demurrer  thereto  were  over- 
ruled, and  proper  exception  taken  to  sndi 
actions. 

Thereafter  defendants  re-entered  thrfr 
pleas  of  "not  guilty,"  ,and  a  Jury  was  called, 
examined,  accepted,  and  sworn  to  try  the 
cause.  Thereafter,  when  the  first  witness 
for  tEe  state  was  called  to  testify,  counsel 
for  the  defendants  Interposed  an  objection  to 
"the  Intrddnctlon  of  any  testimony,  for  the 
reason  that  there  is  no  Information  on  file 
In  this  case.  That  the  B&mi  wps  never  veri- 
fied by  any  ofilcer  authorized  under  the  law 
to  administer  an  oath.  Further  that  at  the 
last  term  of  court  the  state  was  given  leave 
to  amend  the  Information  by  inteslineatlon 
and  to  have  the  same  reflled,  but  that  the 
same  has  never  been  reflled,  and  has  never 
been  verified  In  accordance  with  the  orders 
of  the  court  that  the  facts  show  It  was  'sub- 
scribed and  sworn  to  before  me  this  8th  day 
of  February,  1918.  Frank  Ingraham*— not 
shown  that  he  Is  any  officer,  or  anything, 
or  holds  any  office,  or  any  clerk  or  any  one 
authorized  to  administer  an  oath."  .  There- 
upon, the  court  permitted  the  connty  attor- 
ney to  Introduce  Mr.  B.  S.  McQueen,  the  per- 
son who  swore  to  the  original  information, 
who  testified,  over  objection  and  exception 
by  defendants'  counsel,  that  on  the  12th  day 
of  March,  1918,  he  had  re-signed  and  had  been 
resworn  to  the  information  which  had  been 
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amended  by  interlining  the  words  "wltbln 
the  state  of  Oklahoma,"  between  the  words 
"certain  point"  and  the  words  "nnknown  to 
this  aflJant."  Thereupon  the  court  found 
that  the  amended  Informatloii  bad  been  re- 
signed and  resworn  to  by  the  complaining 
witness,  E.  S.  McQueen,  on  the  12th  day  of 
March,  1918,  in  conformity  with  the  order 
of  court  made  of  that  date,  and  the  court 
then  ordered  the  clerk  to  note  upon  the  in- 
formatlon  the  following: 

"Be -signed  and  resworn  to  this  12th  day  of 
March.  1918." 

— over  the  objection  and  exception  of  de- 
fendants' comiseL  Thereupon,  the  following 
occurred: 

"Mr.  Crossland:  It  is  shown  at  the  bottom 
of  the  information,  in  writing,  immediately  un- 
der 'aabscribed  and  Bworn  to  before  me,'  to- 
wit:  'Refiled  and  reewomto  this  the  12th  day 
of  March,  1918.  Frank  Ingraham^  Conrt  CSerk, 
b^  B.  L.  Laws,  Deputy.'  That  these  words  were 
in  fact  placed  on  this  information  on  this  the 
19th  day  of  June,  1918,  after  the  jury  had  been 
sworn  to  try  this  case,  and  that  in  truth  and 
in  fact  the  said  B.  L.  Laws  did  not,  as  a  deputy 
ever  reswear  the  said  E.  S.  McQueen  to  the 
said  information  at  any  time,  that  on  the  12th 
day  of  March,  1918,  or  at  any  time. 

"The  Court:  The  writing:  'Refiled  and  re- 
sworn to  this  the  I2th  day  of  March,  1918. 
Frank  Ingrabam,  Court  Cleric,  by  R.  L.  Laws, 
Deputy'— was  placed  on  said  information  on  the 
19tb  day  of  June,  1918,  at  the  order  of  the 
court  for  the  purpose  of  carrying  out  a  previ- 
ously made  order  in  reference  to  the  reswear- 
ing and  refiling  of  said  iDformation  made  by 
the  then  duly  elected,  qualified,  and  acting  judge 
of  said  court,  namely,  H.  L.  Standeven,  which 
said  order  is  in  words  as  follows,  to  wit:  'Per- 
mission granted  to  amend,  reswear  and  refile' 
—it  appearing  to  the  court  that  said  informa- 
tion was  resworn  to  and  re-signed  by  E.  S.  Mc- 
Queen on  the  12th  day  of  March,  1918,  at 
the  time  the  order  was  made  by  the  then  trial 
Judge,  H.  L.  Standeven,  in  open  court. 

"Mr.  Crossland:  To  which  we  object  and  ex- 
cept. 

"Thereupon  the  court  took  an  adjournment 
until  1 :30  o'clock  p.  m.  of  the  same  day,  to  wit. 
June  19,  1918. 

"1:30  p.  m.  June  19,  1918,  court  met  pur- 
suant to  adjournment. 

"Present:   Same  as  before. 

"(Out  of  the  presence  of  the  jury). 

"The  Court:  The  indorsement  on  the  back 
of  the  information,  to  wit;  'Refiled,  March  12, 
1918.  Frank  Ingraham,  Court  Clerk,  by  B.L. 
Laws,  Deputy' — was  placed  thereon  after  the 
jury  was  sworn  to  try  the  case,  on  this  the  19th 
day  of  June,  1918. 

"Mr.  Crossland:  To  which  the  defendants  ob- 
ject and  except. 

"The  Court:  The  following  was  placed  upon 
the  information  herein  after  the  jury  was  eworn 
to  try  the  case  and  upon  request  of  the  county 
attorney  to  have  the  information  resworn  to: 
The  name  of  BJ.  S.  McQueen,  the  words,  'Sub- 
scribed and  sworn  to  before  me  this  the  19th 
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day  of  June,  1918,  W. 
Judge.' 

"Mr.  Crossland:  To  which  the  defendants  and 
each  of  them  object  and  except." 

The  court  has  copied  fully  from  the  pro- 
ceediuga  In  this  case  preliminary  to  the  tak- 
ing of  testimony  for  the  reason  that  counsel 
now  bases  his  entire  contention  for  a  rever- 
sal  of  this  Judgment  on  the  ground  that  the 
trial  court  erred  In  overruling  the  motion  to 
quash  the  lnf<Hinatlon.  At  the  time  this  mo- 
tion was  Interposed,  the  original  Informatlcm 
had  been  amended  merely  by  interlineation, 
as  above  indicated,  and  had  been  re-signed 
and  resworn  to,  and  the  trial  court  made  a 
finding,  based  upon  evidence,  that  such  ac- 
tion was  taken  on  March  12,  1018,  the  day 
leave  was  granted  to  do  so. 

[2, 3]  The  fact  that  the  amended  informa- 
tion was  not  marked  "refiled"  did  not  in  any 
way  vitiate  the  amendment  or  the  informa- 
tion. There  was  no  necessity  for  refiling  the 
Information  In  the  event  the  amendment  by 
InterUncatlon  is  either  one  of  substance  or  ot 
form  merely.  The  cause  had  never  been  dis- 
missed or  ibe  Information  stricken  from  the 
filea  It  remained  in  the  files  of  the  court 
during  the  entire  proceeding,  and  the  amend- 
ment did  not  have  the  effect  of  withdrawing 
it  therefrom. 

Where  the  amendment  is  one  of  substance, 
it  is,  however,  necessary  in  a  misdemeanor 
case  that  the  Information  be  reverifled. 
Razelton  v.  State,  8  Okl.  Cr.  184,  126  Pac. 
703. 

The  record  shows,  and  the  court  so  found, 
that  the  amended  informati<Hi  had  been  re- 
vSriflod  in  this  Instance  before  the  case  was 
called  for  trial.  That  finding  is  binding  on 
this  court,  in  the  absence  of  a  contrary  show- 
ing. 

The  amended  information  Iiaving  been  re- 
verifled before  the  cause  was  called  for  trial, 
the  motion  to  quash  was  not  well  taken,  and 
was  properly  overruled. 

The  amendment  having  been  made  after 
pleas  of  "not  guilty"  had  been  entered  by 
each  defendant,  it  is  only  necessary  to  deter- 
mine whether  the  amendment  worked  any 
material  prejudice  to  the  rights  of  the  de- 
fendants. Apparently  not.  The  amendment 
in  no  way  changed  the  nature  of  the  offense. ' 
It  merely  made  more  specific  the  allegation 
as  to  the  place  from  which  the  liquor  was 
conveyed  being  "within  the  state  of  Okla- 
homa." Prior  to  the  amendment,  the  Infor- 
mation alleged  that — 

"In  Tulsa  county,  state  of  Oklahoma,  H.  C. 
French  and  W.  B.  Sapp,  late  of  said  county, 
and  within  the  jurisdiction  of  this  court,  did 
unlawfully  and  wrongfully  convey  intoxicating 
liquor,  to  wit,  600  half  pints  of  whisky,  and  6 
gallons  of  alcohol  from  a  certain  point  unknown 
to  this  affiant,  to  a  certain  point  about  two 
miles  west  of  CoUinsville,  Okl.,  in  the  northeast 
part  of  Tulsa  county,  OU." 
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[1]  It  Is  the  opinion  of  this  court  that  the 
original  information  sufficiently  alleged  the 
entire  transaction  to  hare  taken  place  "in 
Tulsa  county,  state  of  Oklahoma,"  and  that 
the  amendment  was  merely  one  of  form 
rather  than  substance,  which  could  not  have 
In  any  way  prejudiced  the  material  rights 
of  the  defendants,  whether  made  before  or 
after  the  cause  was  called  for  trial. 

[♦]  Whether,  therefore,  the  amendment  be 
considered  one  of  substance  or  only  of  form, 
there  was  no  error  In  overruling  the  motion 
to  quash,  because,  if  one  of  substance,  the 
amendment  was  made  by  leave  of  the  court 
before  the  cause  was  called  for  trial,  and 
was  properly  reverlfled  before  the  trial;  If 
one  of  form  only  (and  this  we  think  the 
amendment  to  be)  it  in  no  way  changed  the 
nature  of  the  charge  to  the  material  preju- 
dice of  the  defendants'  rights,  and  If  made 
after  plea  entered  or  after  the  cause  was 
called  for  trial  or  after  the  Jury  was  im- 
paneled, there  was  no  reversible  error.  Rol- 
len  v.  State,  7  Okl.  Cr.  673,  126  Pac.  1087; 
Hogue  V.  State,  9  Okl.  Cr.  621,  132  Pac.  511. 

Absolutely  no  defense  was  made  to  the 
charge,  and  the  state's  evidence  clearly  sup- 
ports the  accusation,  the  yerdict  and  the 
Judgment. 

The  conviction  is  affirmed. 

DOTLB,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


RIPLEY  V.  STATE.    (No.  A-3363.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  26,  1920.) 

(BvUabut  »y  Editorial  Staff.) 

i.  Criminal  law  <S=>93— Amended  information 
for  unlawfully  conveying  Intoxicating  lli|nora 
held  to  give  superior  court  Jurisdiction. 

The  filing  of  an  information  originally  in 
the  superior  court  Of  Creek  county,  charging 
the  unlawful  transportation  of  intoxicating 
liquors,  amending  an  information  also  originally 
ffled  therein,  gave  that  court  jurisdiction  of 
the  subject-matter  of  tlie  offense;  that  being 
a  misdemeanor  as  to  which  the  law  gives  that 
court  jurisdiction,  especially  where  the  infor- 
mation alleged  that  the  crime  was  committed 
in  Greek  county. 

2.  Criminal   law   ^=398— Defendant's   presence 
and  plea  of  not  guilty  gives  superior  court 
Jurisdiction  of  person. 
The  superior  court  of  Creek  county,  having 
jurisdiction  of  the  subject-matter  on  an  infor- 
mation  for   unlawfully   conveying   intoxicating 
liquors,  in  the  county,  acquired  jurisdiction  of 
defendant's  person,  where  he  was  present  in 
court  both  at  the  term  at  which  conviction  was 
bad  and  also  at  a  previous  term  of  the  court, 
and  had  entered  a  plea  of  not  guilty. 


Appeal  from  Superior  Ourt,  Creek  Coun- 
ty;  G.  R.  Wilcox,  Judge. 

Jesse  Ripley  was  convicted  of  the  crime  of 
conveying  intoxicating  liquors,  and  he  ap- 
peals.   Affirmed. 

Asp,  Snyder,  Owen  ft  Lybrand,  of  Oida- 
homa  City,  and  R.  B.  Thompson,  of  Sapulpa, 
for  plaintiff  in  error. 

S.  P.  Frecllng,  Atty.  Gen.,  and  W.  O.  Hall 
and  B.  I*  Fulton,  Asst  Attys.  Gen.,  for  the 
State. 

PER  CURIAM.  Jesse  Ripley  was  convict- 
ed in  the  superior  court  of  Creek  county  of 
the  crime  of  conveying  intpxicating  liquors 
from  one  place  within  the  state  to  another 
place  therein  on  an  amended  Information  filed 
In  said  court  by  the  county  attorney  of  said 
county  on  the  22d  day  of  November,  1917, 
charging  the  offense  as  committed  on  or 
about  the  21st  of  May,  1917.  The  punishment 
imposed  was  a  fine  of  $250  and  imprisonment 
for  a  period  of  90  days  in  the  county  Jail. 

The  trial  in  which  the  conviction  resulted 
was  had  on  the  5th  day  of  March,  1918,  and  it 
appears  from  the  record  that  the  defendant 
had  at  a  previous  term  of  the  superior  court 
been  tried  for  the  same  offense.  At  both 
trials  the  defendant  Interposed  a  plea  to  the 
Jurisdiction  of  the  superior  court  over  the 
subject-matter  of  the  action.  This  plea  was 
based  on  the  proposition  that  the  county  at- 
torney of  Creek  county  had  previously  filed 
an  information  against  the  defendant,  Rip- 
ley, in  the  county  court  of  Creek  county, 
charging  this  identical  offense,  and  that  the 
county  court  had  transferred  said  cause  to 
the  superior  court,  but  that  the  court  clerk 
had  failed  to  transfer  the  original  inforuui- 
tion  and  other  papers  on  file  in  said  cauK- 
from  the  county  court  to  the  superior  court. 
The  plea  is  based  upon  the  assumption  that 
the  defendant  Ripley  was  tried  upon  an  in- 
formation transferred  from  the  county  court 
to  the  superior  court,  but  the  record  does  not 
support  any  such  assumption. 

[1]  The  record  clearly  discloses  that  the 
defendant  was  tried  upon  an  amended  infor- 
mation, filed  originally  in  the  superior  court 
of  Creek  county,  charging  this  offense,  which 
information  amended  an  information  also 
originally  filed  in  said  court.  The  filing  of 
such  an  information  in  said  court  gave  the 
superior  court  jurisdiction  of  the  subject-mat- 
ter of  the  offense,  the  crime  charged  being  a, 
misdemeanor  over  which  the  law  clothed  the 
superior,  court  of  that  county  with  Jurisdic- 
tion, It  being  alleged  in  the  information  that 
the  crime  was  committed  In  Creek  county. 

[2]  It  also  appears  that  the  superior  court 
acquired  Jurisdiction  of  the  person  of  the  de- 
fendant In  this  cause.  He  was  present  in 
court,  both  at  the  term  at  which  a  conviction 
was  had  and  also  at  a  previous  term  of  the 
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coart,  and  had  entered  a  plea  of  not  guilty  to 
the  crime. 

In  Bz  parte  Ralph  Brown,  8  Okl.  Cr.  329, 
105  Pa<i  677,  It  la  held: 

"When  there  ia  jurisdiction  of  the  party  and 
of  tiie  offense  for  which  he  was  tried,  the  deci- 
sion of  all  other  qnestiona  arising  in  the  caae 
is  bat  an  exercise  of  that  jurisdiction." 

Thla  court  Is  clearly  convinced  from  an  ex- 
amination of  the  record  that  the  superior 
court  of  Creek  county  had  Jurisdiction  of  the 
subject-^natter  of  the  oil^ise  charged  in  the 
information  upon  which  the  defendant  was 
tried,  and  also  jurisdiction  over  the  person  of 
the  defendant,  and  that  the  plea  interposed 
to  the  jurisdiction  of  the  court  over  the  sub- 
ject-matter of  the  offense  was  not  well  taken, 
and  was  properly  overruled,  because  the 
same  was  based  upon  the  assimiptlon  that  the 
superior  court  of  Creek  county  was  proceed- 
ing to  try  the  defendant  upon  an  Information 
transferred  from  the  county  court  of  said 
county,  when  In  truth  and  in  fact  the  superior 
court  of  Creek  county  tried  the  defendant  up- 
on an  information  originally  filed  In  said 
court  charging  this  oftense. 

For  reasons  stated,  the  Judgment  of  convic- 
tloa  Is  affirmed. 


THOMAS  V.  STATE.     (No.  A-3484.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
July  6,  1920.) 

(ByUabui  hy  tt«  Court.) 

1.  Criminal  law  «=3l  1 80— Decision  as  to  suffl- 
denoy  of  Ideatieal  evidence,  conclusive  on 
second '  appeal. 

Where  on  a  second  appeal  from  a  murder 
conviction  the  question  it  the  sufficiency  of 
the  evidence  is  raised,  and  the  evidence  is  sub- 
stantially the  same  as  adduced  at  a  former  trial, 
which  evidence  was  held  silfficient  to  sustain  the 
conviction  on  the  first  appeal,  no  new  question 
is  raised  on  the  second  appeal. 

2.  Orlmlnal  law  <8=»26l(2),  1141(1),  1180- 
Saoond  arraignment  and  plea  unnecessary  aft- 
er first  trial;  presumptions  on  appeal  in 
favor  of  regularity  of  procaadlngs  bslow; 
presumptions  a»  to  arraignment  and  plea  be- 
low stated. 

All  presimiptions  on  appeal  favor  the  regu- 
larity of  the  proceedings  in  the  trial  court. 
Where  the  record  on  a  former  appeal  shows 
that  the  canse  was  tried  in  all  respects  as  if  a 
plea  of  "not  guilty"  had  been  entered  by  the 
defendant,  and  no  contention  was  made  either 
in  the  trial  court  or  on  appeal  that  there  had. 
been  no  arraignment  of,  and  plea  entered  by, 
the  defendant  prior  to  that  trial,  the  question 
of  the  arraignment  and  plea  was  waived  by 
failure  to  raise  it  by  timely  objection,  and  the 
presumption  will  be  indulged  in  a  subsequent 
appeal  that  the  defendant  was  either  arraigned 


and  pleaded  "not  guilty"  .or  else  waived  ar- 
raignment and  pleaded  "not  guilty"  at  some 
time  prior  to  the  first  trial.  Under  such  cir- 
ciunstances  another  arraignment  and  plea  of 
"not  guilty"  were  unnecessary,  and  it  was  not 
error  for  the  trial  court  to  deny  defendant's 
motion  for  a  formal  arraignment  prior  to  the 
retrial  of  the  cause. 

Appeal  from  District  Court,  Seminole  Coun- 
ty; J.  W.  Bolen,  Judge. 

Tom  Thonfas  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

Orwlg  &  Moore,  of  Wewoka,  for  plaintiff 
In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  0.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.'  This  is  an  appeal  from  the 
district  court  of  Seminole  county,  wherein  the 
defendant  was  convicted  of  the  crime  of  the 
murder  of  one  George  Gammlil,  and  his  pun- 
ishment fixed  at  Imprisonment  in  the  state 
{lenltentlary  for  life. 

This  la  the  second  appeal  taken  to  this 
court  In  this  action ;  a  former  conviction  hav- 
ing been  reversed  on  the  19th  day  of  May, 
1917,  and  the  cause  remanded  to  the  trial 
court  for  a  new  trial. 

The  fitcts  are  fully  stated  in  the  former 
opinion,  reported  In  18  Okl.  Cr.'"414,  164  Pac 
995.  We  therefore  deem  It  unnecessary  to 
made  a  restaten]tent  of  the  case  at  this  time, 
as  the  evidence  Is  substantially  the  same  as 
that  adduced  at  the  former  triaL 

[1]  As  In  the  former  appeal,  it  Is  again 
contended  that  the  evidence  is  insufficient  to 
sustain  the  conviction. 

This  question  was  decided  adversely  to  the 
contention  of  appellant's  counsel  in  the  first 
appeal,  and  It  Is  only  necessary  to  reiterate 
what  was  said  in  that  opinion: 

"There  is  evidence  in  the  record  fully  suffi- 
cient to  authorize  the  jury  to  conclude  that 
the  appellant  was  guilty." 

[2]  The  only  other  question  now  urged  as 
ground  for  reversal  is  the  refusal  of  the  trial 
court  to  arraign  and  permit  the  defendant  to 
plead  to  the  Information  on  the  retrial  of  the 
case. 

The  record  of  the  minutes  of  the  trial  on  a 
former  appeal  is  silent  as  to  whether  or  not 
the  defendant  was  formally  arraigned  and 
entered  a  plea  at  any  time  prior  to  the  trial. 
But  that  record  disclosed,  however,  that  the 
defendant  was  furnished  with  a  copy  of  the 
Information,  together  with  a  list  of  the  wit- 
nesses to  be  used  by  the  state  In  chief  togeth- 
er with  their  post  office  addresses,  as  requir- 
ed by  section  20,  art.  2,  Const.,  and  that  de- 
fendant therefore  had  knowledge  of  the  con- 
tents of  the  information,  and  knew  who  would 
be  called  as  witnesses  in  chief  against  him ; 
that  defendant  was  present  in  person  at  the 
trial,  and  announced  ready  for  trial,  and  was 
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ably  represented  bji  counsel  Tcbo  assisted  In 
tbe  selection  of  tbe  Jury,  and  In  the  examina- 
tion of  the  witnesses;  that  defendant  not 
only  introduced  a  number  of  witnesses  in  his 
own  behalf,  but  also  himself  testified;  that 
the  county  attorney,  Mr.  Hill,  after  the  Jury 
was  sworn  to  try  the  cause,  read  the  Informa- 
tion and  stated  the  plea  of  the  defendant  to 
be  "not  guilty,"  that  Mr.  Orwlg  then  stated 
the  case  for  the  defendant;  that  evidence 
both  for  the  state  and  tbe  defendant  was 
then  Introduced  to  the  jury  in  proper  order. 
The  instructions  of  the  court  also  stated  the 
plea  of  the  defendant  to  be  "not  guilty" ;  In 
fact,  that  the  former  trial  proceeded  to  a  con- 
clusion on  the  theory  that  the  defendant  had 
pleaded  "not  guilty"  to  the  charge,  without 
any  objection  having  been  urged  that  there 
bad  been  no  arraignment  or  plSa,  and  further 
it  was  not  contended  on  appeal  in  tbe  former 
hearing  of  this  case  In  this  court  that  there 
had  been  no  arraignment  of,  and  plea  ottered 
by,  the  defendant,  and  the  Judgment  of  con- 
viction was  reversed  entirely  on  other 
grounds.  The  question  of  the  arraignment 
and  plea  was  waived  by  failure  to  raise  it  by 
timely  objection  in  the  former  appeal. 

The  record  on  tbe  former  appeal  clearly 
Showing  that  the  cause  was  tried  in  all  re- 
spects as  if  a  plea  of  "not  guilty"  had  been 
entered  by  the  defendant,  it  was  Immaterial 
that  the  record  failed  to  show  that  he  was 
formally  arraigned. 

In  Sam  Wood  v.  State.  4  Okl.  Cr.  480,  112 
Pac.  11,  45  L.  R.  A.  (N.  S.)  673,  this  court 
Held: 

'"(a)  Where  the  record  is  silent  as  to  wheth- 
«r  or  not  the  defendant  has  been  arraigned, 
bqt  shows  that  the  defendant  appeared  by  coun- 
sel and  announced  ready  for  trial,  participated 
in  the  selection  of  the  jury  and  the  examina- 
tion of  the  witnesses,  and  further  shows  that 
the  issues  in  the  case  were  properly  made  up 
and  submitted  to  the  jury,  it  is  too  late  after 
conviction  for  the  defendant  to  object  upon 
the  ground  that  be  was  not  arraigned. 

"(b)  Where  the  record  is  silent  as  to  wheth- 
er tbe  defendant  had  been  arraigned,  but  af- 
firmatively shows  that  the  defendant  was  ac- 
corded all  the  rights  and  privileges  which  the 
statute  secures  him  by  arraignment,  this  court 
will  presume  that  the  defendant  was  either  ar- 
raigned or  that  he  waived  arraignment." 

The  foregoing  decision  met  approval  in  the 
following  cases:  Spencer  v.  State,  5  Okl.  Cr. 
7, 113  Pac.  224 ;  Ryan  v.  State,  8  OM.  Cr.  623, 
129  Pac.  685.  The  latter  case  contains  a 
lengthy  and  able  discussion  of  the  necessity 
of  the  record  showing  an  arraignment  and 
plea  where  the  trial  was  conducted  in  all  re- 
spects as  if  a  plea  of  "not  guilty"  had  been 
entered,  and  contains  tbe  citation  of  numer- 
ous authorities  to  the  effect  that  the  failure 
of  tbe  record  to  show  an  arraignment  and 
plea  under  such  circumstances  does  not  con- 
stitute a  fatal  defect,  but  is  a  mere  irregu- 
larity not  involving  a  substantial  right  of  the 
defendant 


Had  this  question,  therefore,  been  present- 
ed in  the  former  appeal,  the  decision  would 
have  been  adverse  to  the  appellant.  Simpson 
V.  State,  16  Okl.  Or.  — ,  185  Paa  116.  The 
presumption  in  such  instance  must  be  in  fa- 
vor of  the  regularity  of  the  proceeding  in  the 
lower  court,  and  that  presumption  will  be  in- 
dulged in  this  court  in  a  subsequent  appeal. 

We  must  presume,  therefore,  that  the  de- 
fendant was  either  arraigned  and  pleaded 
"not  guilty"  to  this  (&arge,  or  else  waived  ar- 
raignment and  pleaded  "not  guilty"  at  some 
time  prior  to  tbe  first  trial.  Under  such  cir- 
cumstances, another  arraignnfent  and  plea  of 
"not  guilty"  were  unnecessary.  Levy  v.  State, 
49  Ala.  390;  Reynolds  v.  State,  34  Fla.  175, 
16  South.  78 ;  Bradham  v.  State,  41  Fla.  541, 
26  South.  730;  State  v.  Slmms,  71  Mo.  538; 
State  V.  Tate,  166  Mo.  119,  56  8.  W.  1099; 
People  V.  McElvaine,  125  N.  T.  596,  26  N.  E. 
929;  Planck  v.  Bishop,  26  Neb.  689,  42  N.  W. 
723. 

It  was  not  error,  therefore,  for  the  trial 
court  to  deny  defendant's  motion  for  a  for- 
mal arraignment  prior  to  the  retrial  of  tbe 
cause. 

In  this  connection  we  desire  to  quote  fully 
from  the  opinion  d^vered  by  Mr.  Justice  Day 
for  the  Supreme  Court  of  the  United  States  in 
Garland  v.  Washingtofi,  232  U.  S.  642,  34  Sup. 
a.  456,  58  L.  Bd.  772,  as  foUows: 

"It  is  apparent  that  the  accnsed  was  tried 
and  convicted  upon  an  information  charging 
an  offense  against  the  law,  that  he  had  a  jury 
trial,  with  fuU  opportunity  to  be  heard,  and 
that  he  was  in  fact  deprived  of  no  right  or 
privilege  in  the  making  of  his  defense,  unless 
such  deprivation  arises  from  the  fact  that  he 
was  not  arraigned  and  required  to  plead  to 
the  second  information  before  trial.  Tbe  ob- 
ject of  arraignment  being  to  inform  the  accus- 
ed c^  tbe  charge  against  him  and  obtain  an  an- 
swer from  him  wa*  fully  subserved  in  this 
case,  for  the  accused  had  taken  objections  to 
the  second  information  and  was  pnt  to  trial 
before  a  jury  npon  that  information  in  all  re- 
spects as  tbongb  he  had  entered  a  formal  plea 
of  not  guilty.  In  this  view,  the  Supreme  Court 
of  Washington,  following  its  former  dedsiona, 
held  that  the  failure  to  enter  the  plea  had  de- 
prived the  accused  of  no  substantial  right,  and 
that,  having  failed  to  make  objection  npon 
that  ground  before  trial,  it  was  waived  and 
could  not  be  subseqnently  taken.  This  ruling, 
it  is  contended,  deprived  the  plaintiff  in  error 
of  his  liberty  without  due  process  of  law  with- 
in the  meaning  of  the  Fourteenth  Amendment 
of  the  Constitution. 

"Due  process  of  law,  this  court  has  held,  does 
not  require  the  state  to  adopt  any  particular 
form  of  procedure,  so  long  as  it  appears  that 
the  accused  has  had  sufficient  notice  of  the  ac- 
cusation and  an  adequate  opportunity  to  defend 
himself  in  the  prosecution.  Rogers  t.  Peck,  199 
U.  S.  425,  435  [50  h.  Ed.  256,  260,  26  Snp.  Ct. 
Rep.  87] ,  and  previous  cases  in  this  court  there 
cited.  Tried  by  this  test,  it  cannot  for  a  mo- 
ment be  maintained  that  tbe  want  of  formal  ar- 
raignment deprived  the  accused  of  any  sub- 
stantial right  or  in  any  wise  changed  the  course 
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of  trial  to  Ma  disadvajitBge.  All  requiiements 
of  due  process  of  law  in  criminal  trials  in  a 
state,  as  laid  down  in  the  repeated  decisions 
of  this  court,  were  fully  met  by  the  proceed- 
ings had  against  the  accused  in  the  trial  court. 
The  objection  was  merely  a  formal  one,  was  not 
included  in  the  general  language  in  which  the 
objection  to  the  introduction  of  evidence  was 
interposed  before  the  trial,  and  was  evidently 
reserved  with  a  view  to  the  use  which  is  now 
made  of  it,  in  an  attempt  to  gain  a  new  trial 
for  want  of  compliance  with  what  in  this  case 
could  have  been  no  more  than  a  mere  formal- 
ity. 

"It  is  insisted,  however,  that  this  conrt,  in 
the  case  of  Grain  v.  United  States,  162  V.  S. 
625  [40  li.  Ed.  1097,  16  Sup.  Ct.  Bep.  952], 
held  the  contrary.  In  that  case  the  question 
was  specifically  made  as  to  the  necessity  of  a 
plea  before  trial,  duly  entered  of  record.  The 
learned  justice  who  spoke  for  the  majority  of 
the  court  announced  its  conclusion  approving- 
•  number  of  early  cases  in  the  state  courts 
which  had  held  that  such  form  of  arraignment 
entered  of  record  was  essential  to  a  legal  trial, 
and  holding  that  in  a  federal  court  no  valid  trial 
could  be  had  without  the  requisite  arraignment 
and  plea,  and  that  such  must  be  .shown  by  the 
record  of  conviction.  If  a  legal  trial  cannot 
be  had  without  a  plea  to  the  indictment,  duly 
entered  of  record  before  trial,  it  would  follow 
that  such  omission  in  the  present  case  requires 
a  reversal  of  the  judgment  of  conviction,  be- 
cause the  prisoner  has  been  deprived  of  due 
process  of  law. 

"Technical  objections  of  this  character  were 
undoubtedly  given  mocb  more  weight  formerly 
than  they  are  now.  Soch  rulings  originated 
in  that  period  of  Bnglish  history  when  the  ac- 
cused was  entitled  to  few  rights  in  the  presen- 
tation of  his  defense,  when  he  could  not  be 
represented  by  counsel,  nor  heard  upon  his  own 
oath,  and  when  the  punishment  of  offenses,  even 
of  a  trivial  character,  was  of  a  severe  and 
often  of  a  shocking  nature.  Under  that  system 
the  courts  were  disposed  to  require  that  the 
technical  forms  and  methods  of  procedure 
should  be  fully  complied  with.  But,  with  im- 
proved methods  of  procedure  and  greater  priv- 
ileges to  the  accused,  any  reason  for  such  strict 
adherence  to  the  mere  formalities  of  trial  would 
seem  to  have  passed  away,  and  we  think  that 
the  better  opinion,  when  applied  to  a  situation 
such  as  now  confronts  us,  was  expressed  4d  the 
dissenting  opinion  of  Mr.  Jnstice  Peckham, 
speaking  for  the  minority  of  the  court  in  the 
Grain  Gase,  when  he  said  (page  649): 

"'Here  the  defendant  could  not  have  been 
injured  by  an  inadvertence  of  that  nature.  He 
ought  to  be  held  to  have  waived  that  which  un- 
der the  circumstances  would  have  been  a  wholly 
unimportant  formality.  A  waiver  ought  to  be 
conclusively  implied  where  the  parties  had  pro- 
ceeded as  if  defendant  had  been  duly  arraigned, 
and  a  formal  plea  of  not  guilty  had  been  in- 
terposed and  where  there  was  no  objection  made 
on  account  of  its  absence  until,  as  in  this  case, 
the  record  wag  brought  to  tiris  court  for  re- 
view. It  would  be  inconsistent  with  the  due 
administration  of  justice  to  permit  a  defendant 
under  such  circumstances  to  lie  by,  say  notning 
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as  to  such  an  objection,  and  then  for  the  first 

time  urge  it  in  this  court.' 

"Holding  this  view,  notwithstanding  our  re- 
luctance to  overrule  former  decisions  of  this 
court,  we  now  are  constrained  to  hold  that  the 
technical  enforcement  of  formal  rights  in  crimi- 
nal procedure  sustained  in  the  Grain  Case  is  no 
longer  required  in  the  prosecution  of  offenses 
under  present  systems  of  law,  and  so  far  as 
that  case  is  not  in  accord  with  the  views  here- 
in expressed  it  is  necessarily  overruled." 

The  conclusion  is  reached,  therefore,  that 
where  In  a  former  trial  the  judgment  of  con- 
viction Is  reversed  on  appeal,  and  the  record 
indicates  that  a  plea  of  "not  guilty"  had  been 
entered,  or  where  in  such  trial  the  parties 
proceed  as  if  the  defendant  bad  been  dnly 
arraigned  and  had  entered  a  formal  plea  at 
"not  gnllty,"  and  where  there  was  no  objec- 
tion made  that  the  defendant  had  not  been 
arraigned  or  had  pleaded  until  after  such 
judgment  of  conviction  had  been  reversed  on 
other  grounds,  that  on  a  second  appeal  In 
such  case  the  defendant  will  be  presumed  to 
have  been  duly  arralg^ned  and  to  have  plead- 
ed "not  gnllty"  prior  to  the  first  appeal,  and 
a  subsequent  arraignment  and  plea  are  un- 
necessary to  Join  the  issue  in  the  last  triaL 

For  reasons  stated,  the  Judgment  of  the 
district  court  of  Seminole  county  rendered  In 
this  cause  imposing  imprisonnrent  in  the  state 
penitentiary  for  life  against  the  said  Tom 
Thomas  for  the  murder  of  George  Oammill  is 
afBrmed. 

DOTLE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


BURT  et  al.,  Drainage  Com'rs,  v.  STUART 
et  al. 

(Sapreme  Court  of  Idaho.    June  11,  1920.) 

Drains  €=>82(3)— Assessment  not  disturbed  on 

appeal,  because  of  conflict  of  avldenoe,  where 

supported  by  evidence. 

On  an  appeal  in  a  proceeding  under  the 

drainage    statute,    as   on   other    appeals,    this 

court  will  not  disturb  the  verdict  of  a  jury  or 

the  judgment  of  a  trial  court  because  of  conflict 

in  the  evidence,  where  there  is  sufficient  proof, 

if  uncontradicted,  to  sustain  it. 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed.  U  Bryan,  Judge. 

Proceedings  by  O.  L.  Burt  and  others.  Com- 
missioners of  Drainage  District  No.  1  of 
Canyon  County,  against  W.  S.  Stuart  and 
another,  to  assess  benefits  and  damages  in 
a  drainage  district.  From  a  Judgment  as- 
sessing damages,  defendants  appeal.  A^ 
firmed. 

John  C.  Rice,  Rice  &  Thompson,  and  W. 
A.  Stone,  all  of  Caldwell,  for  appellants. 

Harry  S.  Kessler,  of  Boise,  for  respond- 
ents. 
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McCarthy,  District  Judge.  The  only 
question  before  this  court  is  whether  the 
evidence  is  sufficient  to  support  the  Terdlct 
of  the  jury  assessing  benefits  to  the  lands  of 
appellants,  and  assessing  the  damages  of  ap- 
pellant W.  S.  Stuart.  The  general  rule  is 
that  this  court  will  not  disturb  the  verdict 
of  a  Jury  or  the  Judgment  of  a  trial  court 
because  of  conflict  in  the  evidence,  when 
there  is  sufficient  proof,  if  uncontradicted, 
to  sustain  it.  Raft  River  Land  &  Live  Stock 
Co.  V.  Laird,  30  Idaho,  804,  168  Pac  1074. 

Counsel  for  appellants  contend  that  this 
rule  does  not  apply  to  this  proceeding,  be- 
cause C.  S.  §  4515,  provides  that  an  appeal 
In  a  drainage  case  shall  bring  before  the 
Supreme  Court  the  propriety  and  Justness 
of  the  amount  of  damages  or  assessments 
of  benefits.  We  see  nothing  In  this  language 
to  take  such  cases  out  of  the  general  rule. 
Applying  the  general  rule  to  the  evidence, 
we  conclude  the  evidence  is  sufficient  to  sup- 
port the  verdict 

The  Judgment  of  the  district  court  is  af- 
flrmed,  and  costs  are  awarded  to  respondents. 

MORGAN,  a  J.,  and  BUDGE,  J.,  concur. 


CLIFFORD  et  al.  v.  LAKE. 

(Supreme   Court   of   Idaho.     May  14,   1920.) 

1.  Husband  and  wife  <S=3262(1,  2)— Properly 
acquired  during  coverture  presumed  com- 
fflunlty;  burden  of  showing  property  so  ac- 
quired to  be  separate  property  stated. 

All  property  acquired  by  either  spouse  dur- 
ing coverture  is  presumed  to  be  community 
property,  and  the  burden  of  proof  rests  upon 
the  party  who  asserts  it  is  separate  property 
to  show  such  fact  by  a  preponderance  of  evi- 
dence. 

2.  HusUand  and  wife  «=3l3l(l)— Proof  that 
separate  property  retains  character  after 
changes  must  be  dear. 

The  separate  property  of  either  spouse  may 
undergo  mutations  and  changes  during  the 
marriage  relation,  and  still  retain  its  separate 
character,  yet  the  proof  to  trace  and  identify 
it  in  its  changed  condition  mnst  be  clear  and 
satisfactory. 

3.  Appeal  and  error  9=>I0I  I  (1)— Judgment  not 
disturbed  because  of  confliot  In  evidence, 
where  sustained  by  proof. 

An  appellate  court  will  not  disturb  the  judg- 
ment of  a  trial  court  because  of  conflict  in  the 
evidence,  where  there  is  sufficient  proof,  if  un- 
contradicted, to  sustain  it 

Appeal  from  District  Court  Gem  County; 
Ed.  L.  Bryan,  Judge. 

In  the  matter  of  the  estate  of  Charles 
Williams,  deceased.  From  a  Judgment  ap- 
proving and  confirming  an  order  of  the  pro- 


bate court  decreeing  the  assets  of  the  estate 
to  be  community  property,  John  P.  Clifford 
and  others,  executors,  appeal.    Affirmed. 

Finley  Monroe,  of  Emmett  and  Bwebes  A 
Davison,  of  Boise,  fOr  appellants. 

Thomas  B.  Buckner  and  W.  G.  Bicknell, 
both  of  Caldwell,  for  respondent) 

REDDOCH,  District  Judge.  The  record 
shows  that  Charles  WlUiama  and  EUasa  B. 
Williams  intermarried  in  Idaho  in  1887.  At 
the  time  of  the  marriage  Charles  Williams 
owned  120  acres  of  land  near  Treasnreton, 
Idaho,  a  herd  of  cattle,  and  about  15  horses. 
The  testimony  on  behalf  of  appellants  shows 
that  the  herd  of  cattle  consisted  of  about  100 
head,  while  that  on  behalf  of  respondent 
shows  that  it  did  not  exceed  60  in  number. 
.There  is  no  showing  as  to  the  value  of  the 
land  or  cattle  at  the  time  of  the  marriage. 
Soon  after  the  marriage  Charles  Williams 
homesteaded  16(^  acres,  adjoining  the  120 
acres  owned  by  him  at  the  time  of  the  mar- 
riage; he  afterward  traded  30  acres  of  the 
original  120-acre  tract  and  made  improve- 
ments on  the  remaining  90  acr.es  by  remodel- 
ing the  dwelling  house,  building  a  granary, 
and  rebuilding  the  stables  thereon.  Eighty 
acres  of  the  homestead  tract  was  deeded  to 
Thomas  J.  Williams,  a  son  of  Charles  Williams 
by  a  former  marriage,  upon  the  understand- 
ing and  agreeooent  that  the  son  was  to  remain 
at  home  and  assist  his  father  upon  the  farm 
from  the  time  he  was  19  years  of  age  nntil  he 
was  21.  After  this  transfer  the  real  estate  of 
Williams  consisted  of  the  00  acres  remaining 
of  the  original  tract  and  80  acres  of  the  home- 
stead tract,  upon  which  he  resided  with  his 
wife  and  used  as  a  farm.  About  70  acres  of 
the  original  tract  was  in  cultiTation,  on  whldi 
crops  of  hay  and  grain  were  raised,  which 
were  used  to  feed  the  stock,  and  any  surplus 
remaining  sold  from  time  to  time.  Shortly 
after  the  marriage  Williams  began  selling  off 
the  original  herd  of  cattle,  together  with  the 
increase,  selling  no  considerable  number  at 
any  one  time  and  after  about  five  years  he 
accumulated  $1,000,  which  was  deposited  in  a 
bank*  at  LiOgan,  Utah.  Some  of  this  deposit 
was  withdrawn  at  times,  being  used  and 
loaned  and  other  deposits  made.  About  the 
year  1903,  or  1904,  WilliamB  and  wife  sold  the 
170-acre  farm  for  the  sum  of  $2,600,  which 
amount,  together  with  $1,000  in  the  bank  at 
Logan,  Utah,  and  a  small  amount  of  personal 
property,  constituted  all  their  assets.  On  or 
about  the  dates  last  aforesaid  they  purchased 
15  acres  of  land  near  Emmett,  uem  county, 
Idaho,  the  deed  to  which  was  taken  In  the 
name  of  Charles  Williams,  and  erected  s 
dwelling  thereon,  where  they  afterward  re- 
sided until  about  the  time  of  their  death. 
The  purdiase  price  of  the  real  estate,  and  the 
cost  of  constructing  the  buildings  thereon, 
represented  an  expenditure  of  $1,928,  and  at 
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the  time  of  his  death  Williams  left  $626  In 
money  and  notes.  It  is  this  tract  of  land  and 
personal  property  which  is  involred  in  this 
action. 

Charles  Williams  died  on  June  6,  1912, 
leaving  him  surviving  his  wife  and  several 
chUdren  by  a  former  marriage,  and  there- 
after, on  November  30,  1912,  Eliza  B.  Wil- 
liams 41ed,  leaving  her  surviving  a  daughter 
by  a  former,  marriage.  The  probate  court 
decreed  that  all  property  in  the  hands  of  the 
executors  of  the  estate  of  Charles  Williams, 
deceased,  was  community  property,  and  or- 
dered that  it  be  distributed  as  such,  which 
decree  and  order  was  affirmed  by  the  district 
court,  from  which  this  appeal  is  prosecuted. 
The  principal  issue  In  this  case  is  whether 
or  not  the  assets  of  the  estate  of  Charles 
Williams,  deceased,  are  separate  or  commu- 
nity property,  or  If  mixed,  what  portions  are 
separate  and  what  porticms  community. 

[1]  C.  S.  i  4658,  provides  all  property  own- 
ed by  the  husband  before  marriage,  and  that 
acquired  by  gift,  bequest,  devise,  or  descent  Is 
his  separate  property,  and  section  4660  pro- 
vides all  other  property  acquired  after  mar- 
riage by  either  husband  or  wife,  Including 
rents  and  profits  of  the  separate  property  of 
the  husband  and  wife.  Is  community  property. 
The  property  in  question,  having  been  acquir- 
ed during  coverture,  Is  presumed  to  be  com- 
munity property,  and  the  burden,  of  proof 
rests  on  the  party  who  asserts  that  it  is 
separate  property  to  show  such  fact  by  a 
preponderance  of  the  evidence.  Humblrd 
Lumber  Co.  v.  Doran,  24  Idaho,  607,  135  Pac. 
66;  Chaney  v.  Gauld  Co.,  28  Idaho,  76,  l!i2 
Paa  468;  21  Cyc.  1653;  5  R.  C.  L.  849;  6 
Ency.  Bv.  826,  827. 

[J]  The  separate  property  of  either  spouse 
may  undergo  mutations  and  changes  during 
the  marriage  relation,  and  still  retain  its 
separate  character,  yet  the  proof  to  trace 
and  Identify  it  in  its  changed  condition  must 
be  dear  and  satisfactory.  Ahlstrom  v.  Tage, 
31  Iddho,  459,  174  Pac.  605. 

[3]  Appellants  contend  that  only  f250  of 
the  $3,500  owned  by  the  deceased  and  his 
wife  at  the  time  of  the  sale  of  the  farm  was 
community  prc^erty.  This  was  sought  to  be 
shown  by  the  relative  value  of  the  original 
90-acre  tract  and  the  homesteaded  tract 
which  is  admitted  to  be  community  property 
at  the  time  of  the  sale.  Evidence  was  of- 
fered tending  to  show  that  said  tracts  were 
worth  $2,250  and  $250,  respectively.  It  is 
also  contended  that  the  $1,000  on  deposit  in 
the  .bank  at  Logon,  Utah,  at  the  time  of  the 
sale  of  the  farm,  was  the  proceeds  of  the  sale 
of  cattle  which  the  deceased,  Charles  Wil- 
liams, owned  at  the  time  of  the  marriage, 
and  therefore  separate  estate.  The  record 
discloses  no  efFort  on  the  part  of  the  deceased, 
Charles  Williams,  and  his  wife  to  keep  the 
community  funds  distinct  from  the  separate 


property  of  the  husband.  It  also  discloses 
that  the  income  from  the  separate  and  com- 
munity property  was  mixed  and  mingled  by 
them  without  any  idea  of  keeping  the  sepa- 
rate property  of  the  husband  distinct  from 
the  community  accumulations.  The  facts  dis- 
closed by  the  record  and  legitimate  infer- 
ences to  be  drawn  therefrom  bring  this  case 
within  the  rule  that — 

"An  appellate  court  will  not  disturb  the  judg- 
ment of  the  trial  court,  because  of  conflict  in 
the  evidence,  where  there  is  sufficient  proof,  if 
uncontradicted,  to  sustain  it."  Sweeten  v. 
EzeU,  30  Idaho,  154,  163  Pac.  612;  Davenport 
V.  Burke,  30  Idaho,  599,  167  Pac.  481;  Lambrix 
V.  Frazier,  31  Idaho,  382,  171  Pac.  1134;  Wal- 
lace V.  Hartford  Fire  Ins.  Co.,  31  Idaho,  481, 
174  Pac.  1009;  Labonte  v.  Davidson,  31  Idaho, 
644,  175  Pac.  588;  Flemmg  v.  Benson,  178  Pac. 
482. 

We  find  no  error  In  the  record  sufficient  to 
reverse  the  Judgment,  and  it  is  therefore 
affirmed,  with  costs  to  respondent 

MORGAN,  0.  J.,  and  BUD6B,  3^  concar. 


RUSSELL  V.  SMITH. 

(Supreme  Court  of  Oregon.    Jane  29,  1920.) 

1.  Appeal  and  error  «=s)627 (2)— Appeal  will  be 
dismissed  where  transcript  is  not  filed  within 
30  days. 

Where  an  appeal  was  "perfected  April  16, 
1920,  and  no  order  extending  the  time  for  filing 
the  transcript  appeared  ot  record,  the  appeal 
will,  under  L,  O.  L.  {  554,  as  amended  by  Gen. 
Laws  1913,  p.  618,  requiriog  the  transcript 
to  be  filed  in  30  days,  be  dismissed,  under  sub- 
division 2,  if  the  transcript  is  not  filed  within 
the  required  time. 

2.  Appeal  and  error  «s>l23i— Upon  dismissal 
of  appeal  Judgment  will  be  enforoed  against 
the  appellant  and  Ms  sureties. 

Where  an  appeal  was  dismissed,  under  L. 
O.  L.  {  554,  Bubd.  2,  as  amended  by  Gen.  Laws 
1913,  p.  618,  for  failure  of  appellant  to  file  a 
transcript  within  30  days,  judgment  will,  under 
subdivision  3,  be  enforced  against  the  appellant 
and  bis  sureties. 

In  Banc. 

Appeal  from  Circuit  Court,  Crook  County; 
T.  E.  J.  Duffy,  Judge. 

Action  1^  6.  H.  Russell  against  C.  Sam 
Smith.  From  a  Judgment  for  defendant, 
plalntlfr  appeals.  On  motion  to  dismiss.  Ap- 
peal dismissed. 

M.  E.  Brink  and  Jay  H.  Upton,  both  of 
Prinevllle,  for  appellant. 
M.  R.  Elliott,  of  Prinevllle,  for  respondent 

McBRIDE,  O.  J.  This  is  a  motion  to  dis- 
miss an  appeal.    The  defendant  received  a 
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judgment  in  the  court  for  costs  and  disburse- 
ments, from  wliich  Judgment  plaintiff  ap- 
pealed. 

[1]  The  Judgment  was  rendered  on  Febru- 
ary 17,  1020,  and  ttie  notice  of  appeal  and 
undertaking  were  served  on  defendant  on 
April  10,  1920.  The  appeal  was  therefore 
perfected  on  April  16,  1020.  No  order  ex- 
tending tbe  time  to  flie  a  transcript  on  ap- 
peal appears  of  record.  Section  554,  L.  O.  !>., 
as  amended  by  chapter  820,  Gen.  Laws  of 
1913,  requires  that  the  appellant  shall  file  a 
transcript  on  appeal  within  30  days  after  the 
appeal  has  been  perfected.  Tbe  transcript 
was  therefore  due  here  at  the  latest  on  the 
17th  day  of  May,  1020,  bat  no  transcript  has 
been  filed.  Defendant  moves  to  dismisa  the 
appeal. 

t2]  Subdivision  2  ot  section  554,  supra, 
provides  that  if  the  transcript  is  not  filed 
within  the  time  provided,  or  within  any  ex- 
tension of  such  time,  the  appeal  shall  be  dis- 
missed. Subdivision  3  provides  that  upon 
Mnch  dismissal  tbe  Judgment  may  be  enforc- 
ed by  the  appellate  court  against  the  appel- 
lant and  his  sureties. 

The  appeal  will  therefore  be  dismissed  and 
the  Judgment  affirmed,  both  against  the  ap- 
pellant and  his  sureties,  with  defendant's 
costs  and  disbursements  in  this  proceeding. 


STEELE  V.  STEELE. 

(Supreme  Court  of  Oregon.    June  29,  1920.) 

i.  Divorce  «=>29— Evidence  held  to  shovif  per- 
sonal Indignities  entitling  plalntlfr  to  divorce. 

Where  defendant  bad  frequently  stated 
with  profanity  that  he  did  not  care  for  plain- 
tiff and  had  refused  to  permit  her  to  return 
home  after  she  went  to  take  care  of  his  sick 
mother,  tbe  charge  of  personal  indignities  ren- 
dering life  burdensome,  which  is  ground  for 
divorce  under  I«  O.  L.  g  507,  was  sustained, 

2.  Divorm  4=329— Personal  violence   uaneoes- 
sary  to  "personal  indlgnltlee." 

To  constitute  personal  indignities'  which 
are  a  ground  for  divorce  under  L.  O.  h.  |  507, 
it  is  not  necessary  that  there  be  actual  per- 
sonal violence  or  attempt  at  personal  violence. 
[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Indignity.] 

3.  Divorce  ®s»308— Defendant  ordered  to  .pay 
$15  per  month  for  support  of  daughter. ' 

Where  plaintiff  had  been  awarded  a  di- 
vorce with  custody  of  Iter  14  year  old  daughter, 
1>ut  it  appeared  that  defendant  had  no  property 
■except  his  earnings,  and  that  he  was  in  poor 
health  and  capable  of  earning  only  about  $50 
per  month,  he  will  be  required  to  pay  $16  per 
anonth  for  the  support  of  the  daughter. 

In  Banc. 

Appeal  from  Circuit  Court,  Marion  County ; 
•Geo.  G.  Bingham,  Judge.     ■ 


Suit  for  divorce  l^  Belle  Steele  against  D. 
D.  Steele.  Decree  for  defendant,  and  plain- 
tiff appeals.  Reversed,  and  decree  for  plain- 
tiff. 

M.  E.  Pogue,  of  Salem,  for  appellant 
Smith  &  Shields,  of  Salem,  for  respondent 
Max  Gehlbar,  Dist.  Atty.,  of  Salem,  for  the 
State. 

BENNETT,  J.  This  Is  a  suit  for  divorce 
brought  by  Mrs.  Steele,  the  plaintiff.  The 
plaintiff  and  defendant  had  heat  once  mar- 
ried and  divorced,  but  became  reconciled  and 
remarried,  largely  on  account  of  their  daugh- 
ter, apparently,  who  is  now  about  14  years 
of  age. 

The  suit  is  brought  on  tbe  ground  ot  crud 
and  inhuman  treatment  and  personal  indig- 
nities rendering  life  burdsisome. 

The  plaintiff  teeUfled: 

"He  wasn't  kind  and  he  told  me  repeatedly 
he  didn't  care  for  me.  The  words  he  used,  'He 
didn't  give  a  damn  for  me,'  and  it  was  only  be- 
cause of  our  daughter  that  he  lived  with  me. 
*  •  •  When  I  went  after  my  trunks  he  told 
me  he  didn't  give  a  damn  for  me;  that  he  had 
ceased  to  love  me." 

"Q.  Now,  there  is  a  statement  here  that  some 
time  in  1018  you  asked  him  for  money  for  treat- 
tnent  by  a  physician.  State  to  the  court  what 
was  said  at  that  time.  A.  Well,  my  health 
was  very  poor  at  that  time,  and  I  asked  him 
for  money  to  come  to  town.  I  was  taking  treat- 
ments, and  be  wouldn't  give  me  any,  and  I 
made  the  remark,  'Donald,  if  you  don't  give 
me  money,  how  do  you  expect  me  to  get  it?* 
And  he  said,  'I  don't  give  a  damn  how  yon  get 
it  or  where  you  get  it' " 

Finally  the  plaintiff  went  to  Salem  .to  take 
care  of  the  defendant's  mother,  who  was  very 
old  and  very  sick,  and  who  was  living  at  the 
home  of  defendant's  sister  in  Salem.  After 
being  at  Salem  for  tue  purpose  of  taking  care 
of  his  mother,  for  a  wedi  or  two,  she  went 
back  to  Turner,  where  she  and  her  husband 
lived,  to  attend  the  graduating  excrcisea  of 
her  daughter.  He  did  not  want  her  to  return 
to  Salem,  and  when  she  explained  that  there 
was  no  one  else  to  help  his  sister  take  care 
of  their  mother,  and  tliat  they  had  arranged 
to  go  back,  he  told  her  If  she  went  to  Salem 
to  stay  and  never  come  back  to  his  home 
again,  and  he  has  never  since  consented  to 
her  returning  home. 

All  of  this  is  corroborated  by  the  daughter 
and  by  defendant's  sister,  who  testified — and 
the  defendant  himself  admits — ttiat  he  or- 
dered her  to  stay  away  if  she  went  to  Salem 
to  take  care  of  his  mother,  and  that  he  has 
never  since  been  willing  for  her  to  come  back. 
And  defendant's  own  sister  testified  that  at 
different  times  she  had  heard  him  say  In  the 
presence  of  the  plaintiff  that  "he  didn't  care 
for  her,  that  he  had  ceased  to  love  heir,  and 
that  he  would  never  lire  with  her  again." 

The  defendant  makes  no  defense  except  a:: 
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to  the  matter  of  auppmrt  for  the  daughter,  bat 
the  district  attorney  appears  on  behalf  of  the 
state  and  contests  the  dtvorca 

IHxete  is  no  evidence  or  dalm  that  plaintiff 
has  ever  misconducted  herself  in  any  way  or 
been  guilty  of  any  kind  of  nnlawfnl  conduct. 

[1]  We  think  the  evidence  is  sufficient  to 
sustain  the  charge  of  personal  indignities. 
Section  507,  L.  O.  L.,  provides  that  the  mar- 
riage contract  may  be  dissolved  for  "cruel 
and  inhuman  treatment  or  personal  indigni- 
ties rendering  life  burdensome." 

We  do  not  see  how  it  could  be  otherwise 
than  to  make  a  woman's  life  burdensome  to 
live  with  a  husband  who  had  ceased  to  care 
for  her,  and  who  did  not  want  to  live  with 
her  and  was  f  reguently  telling  her  so  In  such 
a  coarse  and  brutal  way,  and  that  he  did  not 
''care  a  damn  for  tier."  We  think  no  good 
purpose  could  be  served  by  compelling  a 
woman  \o  live  yrith.  a  man  under  such  circum- 
stances. 

[2]  It  was  supposed  at  one  time  that  actual 
Iiersonal  violence,  or  attempt  at  personal  vio- 
lence, was  necessary  to  constitute  cruel  and 
inhuman  treatment  or  personal  indignities; 
but  it  is  now  well  settled  that  that  is  no 
longer  the  law,  if  it  ever  was. 

Section  88, 19  C.  J.,  states  the  law  thus: 

"It  was  formerly  thought  that  actual  bodily 
harm,  or  apprehension  thereof,  must  be  shown 
to  authorize  granting  a  divorce  on  the  ground 
of  cruelty,  and  this  doctrine  seems  still  to  pre- 
vail in  a  few  jurisdictions;  but  this  view  has 
been  generally  repudiated,  and  the  modem  doc- 
trine is  that  any  unwarranted  conduct  by  either 
spouse  which  causes  the  other  mental  suffering 
of  sufficient  degree  constitutes  such  cruelty  as 
will  authorize  a  divorce." 

There  are  no  two  cases  exactly  alike,  but 
we  think  this  case  is  well  within  the  princi- 
ples announced  by  this  court  in  Lisenby  v. 
Lisenby,  89  Or.  273,  173  Pac.  888,  and  Itails- 
back  v.  Kailsback,  92  Or.  623,  182  Pac.  131. 
We  think  the  plaiutitr  is  entitled  to  her  de- 
cree of  divorce  and  for  the  custody  of  the 
daughter. 

[S]  As  to  the  allowance  for  the  support  of 
the  daughter  there  is  some  difficulty.  The 
parties  seem  to  be  worUng  people  and  are 
j»oor.  Neither  of  tbem  have  anything  except 
their  earnings.  The  defendant  is  engaged  in 
the  butcher  business,  apparently  in  a  small 
way,  in  Turner,  and  his  only  revenue  is  from 
that  business.  His  testimony  in  relation  to 
the  matter  is  undisputed,  and  he  claims  bis 
receipts  from  the  business  over  and  above  the 
exjienses  are  about  fSO  per  month.  As  we 
have  said,  these  people  are  working  people, 
and  the  daughter  has  now  reached  the  age 
where  she  can  help  some  in  her  own  support. 

The  defendant,  according  to  his  testimony 
which  is  also  undisputed,  has  lately  been  sick 
and  partly  paralyzed  for  a  period  of  three  or 
four  months,  and  he  has  never  entirely  re- 


covered his  health,  and  is  hot  able  to  do  Iiard 
work.  We  think  under  the  circumstances  he 
should  contribute  $1S  a  month  toward  the 
support' of  the  daughter  during  her  minority 
if  she  shall  continue  to  remain  dependent 
upon  her  mother  and  to  live  with  her  during 
that  time.  This  is  a  meager  sum,  it  is  true, 
but  under  the  circumstances 'it  seems  all  the 
father  will  be  able  to  contribute  after  he  takes 
care  of  his  own  living  and  necessary  i>er8onaI 
expensea 
The  decree  wUl  be  so  framed. 


MARTIN  V.  GAULD  CO. 

(Supreme  Court  of  Oregon.    June  29,  1920.) 

1.  Master  and  servant  «=339f2)-i-Evideno«  is 
avoidanee  of  written  reslBnatlon  inadmissible. 
In  absence  of  plea. 

In  an  employe's  action  for  wrongful  dis- 
charge, prior  to  termination  of  contract,  evi- 
dence that  employe's  written  resignation  and 
acceptance  was  at  request  of  the  employer 
and  merely  for  purpose  of  appearances,  was  in- 
admissible, in  absence  of  a  plea  in  confession 
and  avoidance. 

2.  Master  and  servant  ^=337— Resignation  de- 
.  feats  raoovery  for  wrongful  discharge. 

An  employe,  tendering  his  written  resigna- 
tion, wUdi  is  accepted  by  the  employer,  cannot 
recover  tot  wrongful  discharge  prior  to  ter- 
mination of  contract,  though  the  resignation 
was  at  the  employer's  request  and  was  made 
merely  for  the  sake  of  appearances. 

3.  Master  and  servant  <3=339(2)— Variance' as 
to  salary  clainisd  lielit  not  fatal.  \'  ' 

.'In  an  action  for  wrongful  disclmrge,  vari- 
ance between  allegation  that  plaintiff  was 'em- 
ployed at  a  fixed  salary  per  month  and  10  per 
cent,  profits  during ,  the  year,  after  deduction 
of  an  amount  equal  to  10  per  cent,  of  the  cap- 
ital stock,  and  proof  that  he  was  emplpyed  at 
such  a  salary,  and  that  it  was  subsei^e'Atly 
agreed  that  be  was  to  receive  the  10  per  cent, 
of  the  profits,  held  not  fatal,  under  L.  O.  L. 
i  97. 

4.  Master  and  servant  €=>43 — Construction  of 
term  "proflts"  held  question  for  court. 

In  employe's  action  for  wrongful  discharge 
in  violation  of  contract  entitling  him  to  certain 
per  cent,  of  profits,  where  there  was  no  ■gilder- 
standing  between  the  parties  as  to  what  should 
constitute  profits,  the  interpretation  of  the  eOn- 
tract  with  respect  to  the  meaning  of  the  term 
"profits"  held  for  the  court. 

5.  Appeal  and  error  4=>l  172(3)  —  Judgment 
not  reversed,  where  good  as  to  one  cause  of 
action,  though  verdict  single. 

In  action  on  two  counts,  appellate  court, 
in  holding  judgment  correct  as  to  first  cause  of 
action  and  incorrect  as  to  other  cause  of  ac- 
tion, will  not  reverse  judgment,  though  verdict 
of  jury  was  for  a  single  sum,  where  the  amount 


4s>For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dlsests  and  Indexee 
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to  which  plaintiff  wu  entitled  ander  the  first 
cause  of  action  could  be  ascertained  from  the 
record,  and  the  appellate  court  in  such  case 
will  affirm  judgment  as  to  first  cause  of  action 
and  reverse  it  as  to  second  cause  of  action. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  George  W.  Stapleton,  Judge. 

Action  by  V.  F.  Martin  against  the  Oauld 
Company.  Judgment  for  plaintm,  and  de- 
fendant appeals.  AfiSrmed  as  to  the  first 
cause  of  action,  and  remanded,  with  direc- 
tion to  enter  nonsuit  as  to  second  cause  of 
action. 

This  is  an  action  wherein  plaintifC  seeks  to 
recover  damages  for  breach  of  a  contract  of 
employment  The  complaint  sets  up  two 
causes  of  action.  In  the  first  it  is  alleged 
that  in  February,  1916,  defendant  employed 
plaintiff  as  its  manager  and  agreed  to  pay 
him  $250  per  month,  and  in  addition  thereto 
10  per  centum  of  the  profits  made  by  defend- 
ant during  the  year  1816,  after  deducting 
from  such  profits  10  per  centum  of  the  capi- 
tal stock  of  defendant  It  is  alleged  that 
plaintiff  fully  performed  his  obligations  un- 
der the  agreement ;  that  the  business  during 
that  year  earned  a  profit  of  $42,000,  and  that 
after  deducting  10  per  centum  of  the  capital 
stock,  $15,000,  there  remained  a  profit  of 
$27,000,  of  which  plaintiff  Is  entitled  to  10 
per  cent,  or  $2,700;  that  the  fixed  salary 
of  $250  per  month  has  been  paid,  but  that 
defendant  refuses  to  pay  the  agreed  share  of 
the  profits  to  plaintiff,  and  he  therefore  asks 
Judgment  thereon  for  $2,700. 

The  second  cause  of  action  avers  that  in 
February  of  1917,  defendant  employed  plain- 
tiff as  its  manager,  agreeing  to  pay  him  a 
fixed  salary  of  $350  per  month,  for  the  full 
year,  and  in  addition  thereto  agreed  that, 
if  defendant's  stock  of  merchandise  should 
be  reduced  to  a  value  not  exceeding  $170,000, 
and  accounts  and  bills  receivable  reduced  to 
and  maintained  at  a  sum  not  exceeding  $120,- 

000,  and  defendant's  indebtedness  to  the 
bank  reduced  to  and  maintained  at  a  sum  not 
exceeding  .«w!i.00O.  then  and  in  that  event  de- 
fendant would  pay  to  plaintiff  as  additional 
compensation  10  per  centum  of  the  profits 
received  in  money  during  said  term  of  em- 
ployment.   It  is  then  alleged  that  on  August 

1,  1917,  defendant  wrongfully  discharged 
plaintiff,  without  cause,  thereby  preventing 
him  from  bringing  the  business  to  the  agreed 
basis,  and  earning  the  10  per  centum  of  prof- 
its provided  for  in  the  contract  as  he  other- 
wise would  have  done.  For  this  cause  he 
prays  for  damages  in  the  sum  of  $5,000.  De- 
fendant's answer  to  the  first  cause  of  action 
la  a  denial.  As  to  the  second  cause  of  ac- 
tion, defendant  alleges  that  on  August  1, 
1917,  without  having  complied  with  any  of 
the  ccMOdltlons  to  entitle  him  to  compensation 
under  the  profit-sharing  agreement,  he  vol- 


untarily abandoned  the  employment  and 
abandoned  all  efforts  to  comply  with  the  con- 
ditions and  earn  the  additional  compensation, 
tt  is  further  alleged  that  on  August  1,  1917, 
defendant's  stock  of  merchandise  amounted 
to  $208,918.68,  its  bills  and  accounts  receiva- 
ble amounted  to  $152,616.26,  and  its  Indebted- 
ness to  the  bank  amounted  to  $95,000.  It  la 
also  averred  that  his  salary  of  $360  per 
month  had  been  paid  in  full  to  August  1. 

Plaintiff's  reply  consists  entirely  of  denials. 
The  cause  was  tried  to  a  Jury,  resulting  In  a 
verdict  and  Judgment  In  favor  of  plaintiff 
in  the  sura  of  $4,450,  from  which  defendant 
appeals. 

John  W.  Reynolds,  of  Portland  (Flegel, 
Reynolds  &  Flegel,  of  Portland,  on  the 
brief),  for  appellant. 

E.  B.  Seabrook  and  A.  M.  Dibble,  both  of 
Portland  (Malarkey,  Seabrook  &  Dibble,  of 
Portland,  on  the  brief),'  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  In  considering  this  case,  we  shall 
adopt  the  order  pursued  by  counsel,  and  In 
the  first  instance  direct  our  attention  to  the 
second  cause  of  action.  This  cause  must 
stand  or  fall  upon  the  question  as  to  whether 
plaintiff  resigned  his  position  or  was  wrong- 
fully discharged.  Plaintiff  testifies  that  on 
the  evening  of  August  1,  Mr.  Flegel,  aa  a 
managing  director  of  the  defendant  corpora- 
tion, said  to  him,  "Well,  I  tell  you,  Martin, 
Mr.  Alvord  tind  I  have  decided  that  we 
should  change  the  .management  of  the  com- 
pany ;  you  had  better  retire."  To  which  the 
plaintiff  replied,  "All  right"  And  that 
thereafter  some  discussion  occurred  looking 
to  a  purchase,  by  him,  of  the  business,  and 
that  on  the  next  morning  he  wrote  and  mall- 
ed  this  letter: 

"The  Gauld  Company, 

"Comer  12tb  and  Everett  St 

"Portland,  Or.    Aug.  2, 1917. 

"Mr.  A.  F.  Flegel— Dear  Sir:  The  finandal 
consideration  is  too  heavy  for  me  to  assume  at 
this  time.  I  herewith  hand  you  my  resignation 
as  manager  of  the  company.  I  wUl  be  pleased 
to  have  yon  so  regulate  matters  so  I  may  get 
away  as  soon  as  possible.  However  will  glad- 
ly stay  as  long  as  you  think  necessary  to  show 
my  successor  whatever  is  required. 

"Wishing  my  successor,  yourself  and  the  com* 
pany  the  best  of  success,  I  am, 

"Respectfully,  V.  F.  Martin.'* 

In  reply  to  which  he  received  the  following: 
"Flegel,  Reynolds  &  Flegel, 
"Attorneys  at  Law, 
"Portland,  Oregon,  Aug.  3, 1917. 
"Mr.  V.  F.  Martin,  %  The  Oauld  Company, 
60  N.  12th  St,  City— My  Dear  Martin:   I  have 
your  letter  of  Aug.  2d,  with  the  information 
that  the  financial  burden  was  too  heavy  for  you 
to  assume  in  connection  with  the  purchase  of 
the  Gauld  Company  business,  and  sincerely  re- 
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gret  yoar  inability  to  mBke  yonr  financial  ar- 
rangements, for  the  reason  that  I  was  deter- 
mined to  give  yon  every  preference,  both  in  re- 
gard to  price  and  to  terms,  but  I  was  serioasly 
afraid  that  the  inTeatment  was,  as  yon  have 
foond,  too  large. 

'^The  board  of  directors  have  determined  to 
accept  your  resignation,  to  take  effect  immedi- 
ately, and  yon  are  hereby  authorized  to  draw  a 
check  for  your  August  salary,  and  turn  the 
business  over  to  Mr.  Creasey,  assistant  man- 
ager.   Yours  very  truly, 

"Board  of  Directors  of  the  Oauld'  Oompany, 
"By  A.  P.  Flegel." 

Plaintiff  contends  that  this  correspondenoe 
does  not  state  the  actnal  facts  at  all ;  that  In 
tnitb  he  was  peremptorily  discharged,  and 
that  the  foregoing  correspondence  was  in- 
dulged in  merely  "to  save  his  face,"  or,  as  he 
explains: 

"I  thought  that  was  the  most  graceful  way. 
I  was  discharged,  and  I  thought  that  was  the 
most  graceful  way  out  of  it.  It  is  usual,  when 
a  man  is  discharged,  to  ask  for  his  resignation; 
that  is  the  most  graceful  way,  of  course." 

The  letter  of  resignation,  written  and  mail- 
ed by  the  plaintiff,  and  the  written  reply  of 
defendant,  accepting  the  same,  taken  togeth- 
er, constitute  a  contract,  which,  upon  its  face, 
is  valid  and  binding  upon  the  parties.  The 
plaintiff  admits  the  execution  of  these  writ- 
ings, which  are  perfectly  clear  and  free  from 
ambiguity,  but  insists  it  was  a  compulsory 
resignation. 

[1,2]  In  other  words,  although  his  reply 
contains  no  plea  other  than  a  denial,  he  of- 
fers evidence  which  admits  the  execution  of 
a  written  contract  and  seeks  to  avoid  its  le- 
gal effect  It  is  elementary  that.  In  the  ab- 
sence of  a  proper  pleading,  such  evidence  in 
avoidance  cannot  be  considered.  But,  even 
if  there  were  a  proper  plea  in  confession  and 
avoidance,  we  think  the  evidence  submitted 
totally  falls  to  establish  any  ground  for  es- 
caping the  legal  effect  of  the  written  resig- 
nation and  acceptance.  While  there  Is  some 
conflict  in  the  authorities  upon  this  subject, 
we  think  the  better  reasoning  supports  the 
conclusion  reached  in  Wharton  t.  Christie, 
53  N.  J.  Law,  007,  23  Atl.  258,  and  Merrill  ▼. 
Wakefield  Kattan  Oo.,  1  App.  Mt.  118,  37  N. 
Z.  Snpp.  64.  The  motion  for  a  Judgment  of 
nonsuit  should  have  l>een  allowed. 

[S]  Regarding  the  first  cause  of  action,  de- 
fendant's first  contention  is  that  there  Is  a 
fatal  variance  between  the  contract  as  al- 
leged in  the  complaint  and  that  proven.  The 
c(»nplalnt  avers  that  in  the  month  of  Febru- 
ary, 1916,  plaintiff  was  employed  as  manager 
of  defenduit's  business,  at  a  fixed  salary  of 
$250  per  month,  and  was  to  receive,  at  the 
end  of  the  year,  10  per  cent  of  the  profits 
earned  during  the  year,  after  deducting 
therefrom  an  amount  equal  to  10  per  cent,  of 
the  capital  stock.  The  evidence  of  the  plain- 
tiff is  to  the  effect  that  in  February  he  was 
employed  as  manager  at  a  salary  of  $250  per 
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month,  and  that  in  March  It  was  agreed  that 
he  should  have,  in  addition  to  such  salary, 
10  per  cent,  of  the  profits  earned  during  the 
year,  after  deducting  10  per  cent  of  the  capi- 
tal stock.  Upon  the  subject  of  variance  be- 
tween allegations  and  proofs,  section  97,  L.  O. 
L.,  says: 

"No  variance  between  the  allegation  in  a 
pleading  and  the  proof  shall  be  deemed  mate- 
rial, unless  it  have  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action 
or  defense  upon  the  merits."  , 

'  In  the  present  case,  there  is  no  contention 
upon  the  part  of  the  defendant  that  there 
was  any  different  agreemept  as  to  profit  shar- 
ing, and.  a  difference  of  a  few  days  in  time 
between  making  the  original  contract  and  the 
subsequent  modification  cannot  have  misled 
defendant  in  making  its  defense,  which  was 
based  upon  the  contention  that  there  was 
never  any  agreement  of  any  sort  upon  that 
subject  during  that  year. 

[4]  It  is  next  urged  that  the  court  erred 
in  refusing  defendant's  request  for  the  fol- 
lowing instruction  to  the  Jury: 

"If  you  fiiid  from  the  evidence  that  defendant 
contracted  with  plaintiff  to  pay  plaintiff,  in 
addition  to  his  salary,  10  per  cent,  of  the  profits 
for  1916,  after  deducting  10  per  cent  on  the 
capital  stock,  then  it  is  for  you  to  determine 
from  the  evidence  whether  profits  were  made 
in  the  year  1916,  and,  if  so,  how  much.  It  is  for 
you  to  determine  whether  profits,  within  the 
meaning  of  such  contract  included  an  increase 
in  the  aggregate  amount  or  value  of  merchan- 
dise and  the  amount  of  uncollected  bills,  or 
whether,  on  the  other  hand,  such  profits  com- 
prised only  gains  realised  in  money,  and  avail- 
able for  distribution." 

The  vice  of  this  Instruction  lies  in  the  fact 

that  it  leaves  the  question  of  what  constitutes 
profits  to  be  determined  by  the  jury.  There 
Is  no  evidence  in  the  record  tending  to  show 
that  If  there  was  any  profit-sharing  agree- 
ment for  the  year  1916,  there  was  any  un- 
derstanding between  the  parties  as  to  what 
should  be  the  meaning  of  the  term,  and  there- 
fore the  interpretation  of  the  contract  was 
exclusively  a  matter  for  the  court  Upon 
this  subject  the  court  advised  the  Jury  as 
follows: 

"On  the  propositlMi  as  to  whether  or  not 
profits  were  earned  during  the  year,  the  court 
will  instruct^  you  that  profits  in  the  ordinary 
business  acceptation  of  the  term,  means  the 
earning  or  increased  value  of  the  assets  of 
the  business  over  and  above  the  cost  price  of 
the  goods  that  have  been  handled  during  the 
period,  plus  the  cost  and  expenses  of  operation 
or  overhead  charges,  as  it  is  called,  and  plus 
the  cost  at  handling  the  financial  operations  of 
the  business.  So  that,  if  in  that  connection 
you  find  that  at  the  expiration  of  the  period 
covered  in  the  first  cause  of  action,  that  there 
was  disclosed  in  the  annual  statement  or  an- 
nual auditor's  report  that  there  was  an  accu- 
mulation or  addition  to  the  value  of  the  assets 
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of  the  'bnsinesa  over  that  at  the  begiimlng^  of 
the  year,  in  excess  of  10  per  cent  of  the  capital 
stock  of  the  corporation,  then  I  instruct  yon 
that  that  additional  amount  will  be  in  the  or- 
dinary meaniog  of  the  term  profits,  whether 
it  be  in  cash,  notes  and  accounts,  or  merchan- 
dise, or  any  other  assets  of  the  corporation. 
But  I  will  also  instruct  yon  that  it  must  be 
something  beyond  the  mere  natural  advance  in 
the  price  of  the  goods  upon  the  shelves  caused 
by  a  changed  condition  in  the  market  It  must 
be  an  accumulation  of  earnings,  an  addition  to 
the  value  of  the  assets  of  the  corporation,  over 
and  above  the  cost  of  the  goods  and  the  costs 
and  expenses  of  the  operations  of  the  business 
daring  the  period,  that  comes  about  as  the  re- 
sidt  of  handling  the  operations  of  the  business 
through  the  methods  of  industry  and  indus- 
trial enterprise  applied  to  the  general  manage- 
ment of  the  business.  The  mere  increase  of 
the  value  of  the  goods  upon  the  shelves  over 
and  above  what  they  were  at  the  beginning  of 
the  year  should  not  be  considered  as  profits. 
That  is  only  an  element  which  might  enter 
into  the  question  .of  profits,  but  all  earnings 
and  additions  which  are  merely  attributable 
to  that  cause  cannot  be  considered  profits,  so 
as  to  enable  the  plaintiff  to  claim  compensation 
upon  it  in  excess  of  the  10  per  cent  of  the 
capital  stock  of  the  corporation."    • 

This  instruction  Is  fully  as  favorable  as 
the  defendant  could  ask. 

[I]  Defendant  further  insists  that,  if  this 
court  shall  find  it  necessary  to  reverse  the 
Judgment  as  to  the  second  cause  of  action. 
It  must  necessarily  reverse  it  as. to  the  first 
cause  of  action  also,  for  the  reason  that  the 
verdict  of  the  Jury  Is  for  a  single  sum,  and 
that  the  amount  allowed  upon  each  of  the 
two  counts  cannot  be  segregated.  The  ver- 
dict reads  thus: 

"We,  the  jury  impaneled  and  sworn  to  try 
the  above-entitled  cause,  find  our  verdict  in 
favor  of  the  plaintiff,  and  fix  and  determine  the 
amount -to  be  recovered  by  plaintiff  from  de- 
f  ^4«|«Bt  at  thie  sum  of  $4,450." 

An  examination  of  the  record  disposes 
that  the  complaint  alleges,  and  the  evidence 
of  the  plaintiff  tends  to  prove,  that  upon  the 
first  cause  of  action,  10  per  ecift.  of  the  profits, 
computed  after  deducting  from  the  total  prof- 
its 10  per  cent,  of  the  capital  stock,  amounts 
to  $2,700.  Upon  the  second  cause  of  action 
the  court  withdrew  the  question  of  profit 
sharing  from  the  consideration  of  the  jury, 
submitting  tb  them  only  the  question  of  dam- 
ages incurred  by  the  loss  of  salq^y  for  the 
remainder  of  the  term  after  discharge,  which 
the  Jury  evidently  computed  at  the  fixed  sum 
of  $350  per  montl^  for  the  remaining  five 
months  of  the  t&ir,  Amounting  to  $1,750. 
These  two  sums  aggregate  the  exact  sum  spe- 
dfled  In  the  verdict,  and  leave  us  without 
any  doubt  as  to  the  fact  that  the  jury  intend- 
ed to  allow  plaintiff  the  $2,700  demanded  by 
him  in  the  first  count  of  his  complaint  It  is 
true  that  at  one  time  the  plaintiff  testified 


that  his  August  salary  had  not  beoi  paid, 
and  later,  upon  cross-examination,  admitted' 
that  during  the  month  of  July  he  bad  over- 
drawn his  account  to  an  extent  which  would 
fully  pay  his  August  salary,  leaving  but  four 
motfih.s'  salary  still  unpaid;  but  an  examina- 
tion clearly  shows  that  this  evidence  was 
overlooked  or  disregarded  by  the  Jury.  Elim- 
inating, therefore,  all  that  the  Jury  could 
possibly  have  awarded  plaintiff  upon  the  sec- 
ond count,  there  remains  the  sum  of  $2,700, 
the  exact  amount  of  plaintiffs  claim  upon 
the  first  count,  and  it  is  easily  and  safely  to 
be  segregated  from  the  lump  sum  named  In 
the  verdict. 

The  cases  cited  by  defendant  In  support  of 
its  contention  upon  this  point  all  base  their 
conclusion  upon  the  fact  that  the  state  of 
the  record  is  such  as  to  render  a  severing  of 
the  two  elements  of  the  verdict  impossible, 
except  In  the  case  of  Little  Rock  &  Ft. 
Smith  R.  B.  (3o.  v.  Perry,  37  Ark.  164,  In 
which  there  is  nothing  to  indicate  the  amount 
of  the  verdict,  or  what  diflJculties  were  pre- 
sented in  the  interpretation  of  the  verdict 
All  that  is  said  regarding  the  matter  la: 

"As  to  the  second  coont  in  the  complaint,  no 
error  is  claimed,  but  the  judgment,  being  in 
solldo,  must  be  reversed." 

We  conclude  that,  as  to  the  first  cause  of 
action,  the  Judgment  should  be  affirmed.  As 
to  the  second  cause  of  action,  the  case  will 
be  remanded,  with  directions  to  enter  a  Judg- 
ment of  nonsuit 

McBRIDE,  O.  J.,  and  HABBIS  and  BUB- 
NETT,  JJ.,  concur. 


COLE  V.  CITY  OF  PORTLAND  et  al. 

(Supreme  Court  of  Oregon.   July  6,  1020.) 

1.  Municipal  eorporatlons  «=> 1 85 (8)— Trial  of 
policeman  before  executive  board  or  dvll 
service  cofflmlsslon  does  not  require  arraign- 
ment or  plea. 

It  is  not  necessary  that  a  sergeant  of  po- 
lice, tried  for  misconduct,  should  be  arraigned 
and  required  to  plead  before  the  executive 
board  and  the  civil  service  commission,  where 
neither  the  charter  nor  rules  make  any  such 
requirements,  since  such  proceedings  are  more 
or  less  informal  and  are  left  somewhat  to  the 
discretion  of  the  commissioners. 

2.  Evidence  «=383(2)— PrMumption  executive 
board  and  dvtl  service  oommlsalon  aetud  In 
good  faith  In  removing  policeman. 

It  must  be  assumed  that  the  executive  board 
of  a  city  and  its  civil  service  commission  acted 
in  good  faith  for  the  best  interests  of  the  police 
force  and  of  the  public  in  removing  a  police 
officer. 


es^For  other  cues  see  Man*  topiQ.and  KEY-NUMBER  in  all  Key-Numbered  DlaasU  and  ladexe* 


Digitized  by 


Google 


Or.). 


OOLB  j.CWY  OF  PORTLAIO) 
«»•  P.) 


72; 


3.  Manlolpal     eerporatlou     9=»I85(  1 3)— Re- 
viewing court  cannot  pass  on  facts  where 
any  evidence  sastains  ilndlngs  for  dismissal  of 
a  policeman. 
On  writ  of  review  aa  to  sufficiency  of  cause 
to  jnstify  dismissal  of  poMce  officer  by  execo- 
tive  board,  which  was  confirmed  by  eiyil  service 
commission,  where  there  is  any  evidence  what- 
ever to  sustain  the  findings  of  the  board  and 
commisaion,  the  reviewing  court  cannot  inanire 
into  and  pass  on  the  facts. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
county ;  Geo.  N.  Davis,  Judge. 

E.  W.  Cole  brought  a  \vrlt  of  review  to 
tbe  circuit  court  for  Multnomah  county  to  re- 
view tlje  action  of  the  civil  service  commis- 
sion of  Portland  in  sustaining,  his  dismissal 
by  the  committee  on  police  on  charges  prefer- 
red by  A.  O.  Rushlight,  as  mayor,  and  from 
an  order  setting  aside  the  dismissal  and  re- 
manding the  cause  to  the  civil  service  com- 
mission for  a  new  trial,  the  City  of  Portland 
and  other  defendants  appeal.  Judgment  of 
the  drcnlt  court  reversed,  and  finding  and 
decision  of  civil  service  conunission  affirmed. 

This  proceeding  is  a  writ  of  review  to 
bring  up  the  proceedings  of  the  board  of  civ- 
il service  commissioners  of  the  city  of  Port- 
land, Or.,  confirming  and  refusing  to  set  aside 
the  action  of  the  executive  board  of  that 
city  in  discharging  the  plaintiff,  who  was  a 
monber  of  the  police  force  thereof.  The 
case  Is  an  old  one,  and  has  been  pending  on 
appeal  for  a  long  time.  There  is  no  brief  or 
appearance  of  any  kind  on  behalf  of  the 
plaintiff  and  respondent. 

The  plaintiff  was  a  sergeant  in  the  police 
force  of  Portland  In  the  early  part  of  the 
year  1912.  It  appears  from  his  petition  for 
a  writ  of  review  that  charges  were  filed 
against  him  before  the  executive  board  by 
A.  G.  Rushlight,  wbo  was  then  mayor  of  the 
city.  Plaintiff  appeared  in  answer  to  the 
charges  and  a  trial  was  had  before  the  com- 
mittee on  police,  and  evidence  was  Introduced 
tending  to  show  that  the  plaintiff  had  violat- 
ed the  rules  governing  the  police  force  by 
going  to  the  mayor  over  the  the  head  of  the 
chief  of  police  in  the  matter  of  his  transfer 
from  one  district  to  another,  and  that  im- 
moral soliciting  had  been  more  or  less  cai^ 
ried  on  in  his  district,  without  any  arrest 
being  made  by  him. 

The  police  committee  sustained  the  charges, 
and  recommended  his  dismissal  from  the 
force,  and  such  dismissal  and  discharge  was 
ordered  by  the  executive  board.  Thereafter 
the  plaintiff  appeared  before  the  civil  serv- 
ice commission  and  asked  for  reinstatement, 
and  after  hearing  the  case  and  receiving  evi- 
dence pro  and  con,  the  dismissal  by  the  exec- 
utive board  was  sustained. 

The  evidence  that  was  taken  before  the 
police  committee  of  the  executive  board  ap- 


pears In  the  return,  but  the  evidence  before 
the  civil  service  commlssldn  dd^  not  appear. 
The  members  of  the  executive  board  are 
not  made  defendants  in  the  proceeding,  in- 
dividually or  as  a  body. 

After  the  dvll  service  commission  had  sus- 
tained the  dismissal  of  the  plaintiff,  he  ap- 
plied to  the  circuit  court  for  Multnomah 
county  for  a  writ  of  review,  alleging: 

"That  said  dismissal  was  anlawful  and  with- 
out  cause,  for  the  reason  that  the  petitioner 
herein  was  not  arraigned  and  given  an  oppor- 
tunity to  plead  to  the  charges  made  against 
him;  that  the  evidence  was  erroneously  con- 
strued; that  the  charges  were  erroneously 
constmed;  that  there  was  error  in  rendering 
the  decision  that  the  order  of  removal  should 
be  snatained;  thatftiere  was  error  on  the  part 
of  said  civil  service  commission  in  dismissing 
said  Cole  from  said  police  department;  that 
there  was  error  in  admission  of  the  testimony  ' 
on  the  hearing  of  the  trial  of  this  petitioner; 
that  there  was  no  testimony  authorizing  the 
dismissal  of  this  petitioner  from  the  polios  de- 
partment; that  error  was  committed  in  allow- 
ing A.  G.  Rushlight,  as  mayor,  to  act  as  ac- 
cuser, witness,  and  a  member  of  the  dvil  service 
commission  and  executive  board  which  acted 
as  the  court  and  judges  in  the  matter  of  the 
written  charges  preferred  against  E3.  W.  Cole, 
petitioner  herein. 

After  the  hearing  of  the  writ  of  review  in 
the  circuit  court  there  was  an  order  setting 
aside  the  dismissal  of  the  plaintiff  by  the 
drll  service  commission  and  remanding  the 
cause  to  said  commlssicm  for  a  new  triaL 
ji'rom  this  order  the  defendants  appealed  to 
this  court 

Walter  P.  La  Roche  and  Lyman  E.  Latour- 
ette,  both  of  Portland,  for  appellants.   . 

Stott  &  Collier  and  H.  H.  Northrup,  all 
of  Portland,  for  rt-spondent 

BENNEIT,  J.  (after  stating  the  facta  as 
above).  We  are  of  the  opinion  that  there 
was  no  error  on  the  part  of  the  executive 
board  and  civil  service  commission  which 
can  be  revised  in  this  review  proceeding. 

[1]  It  is  true  that  the  record  does  npt 
show  that  the  plaintiff  was  arraigned  or  re- 
quired to  plead  at  bis  trial  before  the  execu- 
tive board  and  dvil  service  commission.  But 
the  charter  of  the  city  does  not  require  any 
such  arraignment  or  plea,  and  at  the  time 
these  proceedings  were  commenced  before  the 
executive  board  there  were  no  rules  requir- 
ing anything  of  the  kind. 

L2}  The  plaintiff  appeared  and  bad  ample 
opportunity  to,  and  did  In  fact,  answer  the 
charges  before  the  executive  board,  and  the 
proceeding  before  the  dvil  service  commis- 
sion was  initiated  by  him.  Such  proceedings 
are,  in  the  nature  of  things,  more  or  less  in- 
formal, and  something  must  be  left  to  the 
wise  discretion  of  the  board  of  commission- 
ers. It  must  be  asssumed,  in  the  first  in- 
stance, that  the  executive  board  and  the  dv- 
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tl  serrloe  commission  acted  in  good  fialtb,  and 
for  the  best  Interests  of  the  police  force  and 
of  the  public. 

It  is  urged  that  the  mayor  who  filed  the 
charges  also  sat  as  a  meml>er  of  the  execu- 
tive l>oard  and  a  member  of  the  commission 
at  the  time  of  the  triaL  Even  if  we  assume 
that  the  fact  that  be  had  filed  the  charges 
against  the  plaintiff  disqualified  him  from 
acting  as  a  member  of  the  board  or  commis- 
sion while  the  matter  was  before  them,  It 
does  not  sufficiently  appear  that  he  partici- 
pated ta  the  trial  to  justify  the  court  In  re- 
viewing the  proceedings  upon  that  ground. 
Indeed,  his  own  affidavit  and  the  affidavit  of 
another  of  the  commissioners  show  that  he 
did  not,  and  these  affldavlA  are  not  disputed 
In  any  way. 

[31  In  order  to  review  the  finding  of  the 
commission  as  to  the  sufficiency  of  the  cause 
to  Justify  the  dismissal  of  the  plaintiff  as  a 
police  officer,  It  would  be  necessary  for  this 
court  to  pass  upon  a  question  of  fact  There 
seems  to  have  been  a  trial  of  the  facts  be- 
fore the  police  committee,  and  another  trial 
before  the  civil  service  commission,  in  both 
of  which  trials  there  was  a  finding  against 
the  plaintiff.  Under  the  circumstances,  the 
courts  would  not  be  justified  in  interfering 
with  the  result  of  these  trials. 

It  Is  well  settled  that  upon  a  review  the 
court  cannot  inquire  into  and  pass  upon  the 
facts,  when  there  is  any  evidence  whatever  to 
sustain  the  findings  of  the  tribunal  sought  to 
be  reviewed.  Poppleton  v.  Yamhill  County, 
8  Or.  337,  340;  Smith  v.  PorUand,  25  Or. 
297,  301,  35  Pac.  665;  Oregon  Coal  Co.  v. 
Coos  Co.,  30  Or.  308,  310,  47  Pac.  851 ;  Gam- 
sey  V.  County  Court,  33  Or.  201,  54  Pac.  639, 
1089 ;  Roethler  v.  Cummings,  84  Or.  442,  447, 
165  Pac.  355. 

In  Smith  v.,  Portland,  supra,  Mr.  Justice 
Moore,  delivering  the  opinion  of  the  court 
and  quoting  from  a  previous  decision,  said: 

"The  authorities  •  •  •  fully  sustain  the 
position  that  the  writ  of  review  only  brings  up 
the  record  of  the  inferior  court,  and  that  the 
superior  court,  upon  review,  tries  the  cause 
only  by  the  record,  and  only  as  to  questions  of 
jurisdiction,  and  as  to  error  in  proceeding.  It 
will  not  on  review  try  questions  of  fact." 

The  judgment  of  the  circuit  court  must  be 
reversed,  and  the  finding  and  decision  of 
the  dvll  service  commission  affirmed. 


.BROWN  et  al.  v.  CITY  OF  PORTLAND  et  al. 

(Supreme  Court  of  Oregon.    June  29,  1920.) 

I.  Municipal  corporations  €=>5I4(I)  —  Reas- 
sMsment  permissibie  oaly  in  manner  prescrib- 
ad  by  charter. 

A  reassessment  for  a  street  improvement 
can  be  made  only  by  virtue  of  authority  confer- 


red by  charter,  (or.  If  the  power  of  levying  a 
reassessment  is  granted,  it  can  be  exercised 
only  In  the  manner  presoibed  by  statute, 

2.  Manidpal  oorporatlons  «s»5i  4(2)— Power  to 
reassess  not  dependent  on  former  assessment 
being  deolared  void. 

Under  the  charter  of  the  dty  of  Portland 
the  authority  of  the  dty  coundl  to  ordain  a  re- 
assessment does  not  always  depend  on  the  fact 
that  a  court  has  declared  or  rendered  void  a 
former  assessment,  but  such  action  may  be 
taken  when  the  council  is  in  doubt  as  to  the  va- 
lidity of  sndt  assessment 

3.  Municipal  corporations  «=>5 14(9)— Proceed- 
Ing  held  to  provide  for  reassessment  and 
therefore  to  be  barred  by  limitations;  "lutl- 
tuts." 

Under  charter  of  dty  of  Portland,  provide 
ing  that  no  proceeding  for  a  reassessment  for 
a  local  Improvement  shall  be  instituted  after  10 
years  from  the  passage  of  resolution  of  inten- 
tion for  the  making  of  the  original  improve- 
ment, where  resolution  for  making  the  original 
street  improvement  was  passed  in  1903,  and  a 
reassessment  initiated  in  1909  was  by  the  Su- 
preme Court  found  defective,  proceeding  insti- 
tuted in  December,  1914,  by  resolution  reciting 
in  effect  that  "the  Supreme  Court  has  hdd 
void"  the  1909  reassessment  ordinance,  snd  cul- 
minating in  the  passage,  in  January,  1915,  of 
an  ordinance  in  form  making  a  reassessment 
held  not  an  amendment  or  correction  of  the 
1909  reassessment,  but  a  new  assessment  or  re- 
assessment, and  therefore  barred  by  the  char- 
ter limitation;  "institute"  being  defined  to 
mean  "to  set  up,  to  originate,  to  introduce," 
and  therefore,  as  used  in  the  charter,  meaning 
"commence"  or  "initiate." 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Insti- 
tute.] 

In  Banc. 

Appeal  from  Circuit  Court  Multnomah 
County ;    Robert  Tucker,  Judge. 

Proceeding  by  David  Brown  and  others 
for  a  writ  of  review  directed  to  the  City  of 
Portland  and  another.  Writ  dismissed,  and 
plaintiffs  appeal.    Reversed. 

This  is  a  proceeding  by  David  Brown  and 
others  for  a  writ  of  review  to  examine  and 
cancel  a  reassessment  made  by  Ordinance 
No.  30287  for  the  Improvement  of  Alblna 
avenue,  from  Page  street  to  River  street  iu 
the  city  of  Fx)rtland.  The  circuit  court  held 
that  the  proceedings  maidng  the  reassessment 
were  regular  and  dismissed  the  writ.  Plain- 
tiffs appeal. 

The  proceedings  relating  to  the  street  im- 
provement involved  have  been  l>eftore  this 
court  several  times.  A  brief  history  of  the 
matter,  as  far  as  necessary  to  relate  here,  Is 
about  as  f<Hlows: 

In  1903  the  city  of  Portland  attempted  to 
assess  plaintiffs'  property  for  the  improve- 
ment of  Alblna  avenue.    The  assessment  was 
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resisted  and  set  aside  by  the  conrt.  The  city 
then  attempted  to  malce  a  reassessment, 
which  was  adjndged  void  in  the  case  of  Ap- 
plegate  v.  City  of  Portland,  63  Or.  652,  99 
Pac.  890,  and  the  city  was  directed  to  proceed 
to  reassess  the  property.  Thereupon  the  dty 
oideavored  to  make  another  reassessment, 
but  this  was  resisted  and  adjudged  invalid 
In  Brown  v.  City  of  Portland,  73  Or.  302,  144 
Pac.  121.    The  court  there  held  that: 

IThe  case  is  governed  by  the  prindpks  an- 
noimced  in  Hochfeld  v.  Portland,  72  Op.  190 
(142  Pac.  S;.4),  and  Coolt  v.  Portland,  ante,  p. 
299  (144  Pac.  120);  th«  facta  and  qnestiong 
involved  being  substantially  alike  in  aU  three 
instances.  The  Judgment  is  accordingly  revers- 
ed, with  directions  to  the  cooncil  to  proceed 
anew  to  the  reassessment  as  suggested  in  those 
cases." 

In  the  Hochfeld  Case  It  was  said  (72  Or. 
at  page  200,  142  Pac.  827): 

"Although  the  dty  had  jurisdiction  to  act  in 
the  proceeding,  yet  it  acted  erroneously  in  its 
omission  to  determine  the  question  of  fact  in- 
volved by  findings  entered  upon  its  record. 
This  is  not  a  fatal  error  authorising  the  court 
to'  declare  the  reBssessment  proceeding  utterly 
void.  [The  provisions  of  section  611,  L.  O.  L., 
are  here  in  part  set  forth.]  The  conclusion  is 
that  the  decision  of  the  circuit  court  dismiss- 
ing the  writ  should  be  reversed,  and  the  cause 
remanded,  with  directions  to  instruct  the  de- 
fendants to  give  the  notice  required  by  its  char- 
ter for  hearing  the  objections  appearing  in  the 
record,  and  to  proceed  to  the  determinaUon  of 
them  in  accordance  with  this  opinion." 

Tbereafter  the  dty  authorities  proceeded 
to  adopt  Resolution  No.  8383,  which  redted 
tn  effect: 

"It  appearing  that  the  Supreme  (3durt  of  Ore- 
gon, in  the  case  of  David  and  Anna  Brown  et  ah 
T.  City  of  Portland  et  al.,  has  held  void  Ordi- 
nance No.  20478" 

— ^making  a  resfssessment  for  the  Improvement 
of  Albina  avenue.  The  resolution  directed 
the  dty  auditor  to  give  notice  of  the  passage 
of  the  resolution  and  of  the  hearing  of  ob- 
jections to  the  preliminary  reassessment;  the 
time  set  being  January  26,  1916,  at  2:30 
o'clock  p.  m. 
The  plaintiffs,  who  are  property  owners, 
^  made  various  objections  to  the  reassessment, 
which  are  set  forth  in  the  petition  for  a  writ 
ot  review.  The  council  heard  the  objections, 
and  made  findings  of  fact,  and  overruled  the 
same,  and  passed  Ordinance  No.  30287,  en- 
titled "An  ordinance  making  a  reassessment 
for  the  improvement  of  Albina  avenue  from 
the  north  line  of  Page  street  to  the  center 
line  of  River  street  in  Albina,  in  the  city  of 
Portland,  Oregon,"  and  made  a  reassessment 
for  the  cost  of  the  Improvement.  The  peti- 
tion for  the  writ  alleges  inter  alia,  that  the 
defendant  city  of  Portland  had  no  Jurisdic- 
tion nor  i>ower  to  pass  said  reassessment  or- 
dinance, No.  30287,  for  the  reasons  (1)  that 
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the  council  failed  to  obtain  Jurisdiction  to 
make  the  reassessment,  because  the  notice 
given  for  the  hearing  was  not  authorized  l>y 
charter;  (2)  because  the  resolution  of  inten- 
tion of  making  the  original  improvement  was 
passed  in  January,  1903,  and  more  than  10 
years  have  elapsed  since  the  passage  of  such 
resolution  of  intention  for  the  making  of  the 
original  work,  and  there  is  no  lawful  author- 
ity for  instituting  these  proceedings  for  such 
a  reassessment,  or  for  passing  said  Resolu- 
tion No.  8383  on  December  23,  1914,  attempt- 
ing to  institute  reassessment  proceedings  for 
the  Improvement  of  Albina  avenue  after  said 
10-year  period  had  expired;  (3)  the  original 
improvement  was  not  made  in  good  faith; 
(4)  that  some  of  the  property  was  sold  on  a 
former  reassessment. 

Ralph  R.  Dunlway,  of  Portland,  for  ap- 
pellants. 

L.  E.  Latourette,  of  Portland  (W.  P.  La 
Roche,  of  Portland,  on  the  briefs),  for  re- 
spondents. 

BEAN,  3.  (after  stating  the  facts  as  above). 
The  first  question  for  consideration  is  that 
raised  by  the  plea  of  the  statute  of  limita- 
tions. The  charter  of  the  city  of  Portland, 
as  presented  by  the  briefs,  provides  the  power 
and  procedure  of  the  city  in  making  a  reas- 
sessment. It  provides  that,  whenever  an  as- 
sessment for  any  local  Improvement  Is  set 
aside,  annulled,  declared,  or  rendered  void, 
or  Its  enforcement  refused  by  any  conrt  of 
this  state  or  any  federal  court  having  Ju- 
risdiction therein,  either  directly  or  by  virtue 
of  any  decision  of  this  court,  or  when  the 
coundl  shall  be  tn  doubt  as  to  the  validity  of 
such  assessment,  the  coundl  may  by  ordi- 
nance make  a  new  assessment  or  reassess- 
ment^ upon  the  property  benefited  by  such  im- 
provement to  the  extent  of  their  respective 
and  proportionate  shares  of  the  full  value 
thereof.  The  procedure  of  the  council  is 
spedfied  by  section  400,  thus: 

"The  council  shall  by  resolution  dedare  the 
district  that  will  be  benefited  by  the  improve- 
ment for  which  the  reassessment  is  made  and 
shall  direct  the  auditor  or  city  engineer  to  pre- 
pare a  preliminary  assessment  upon  the  prop- 
erty included  therein  within  a  time  to  be  fixed 
by  said  resolution.  Upon  the  passage  of  such 
resolution  the  auditor  shall,  as  soon  thereafter 
as  such  reassessment  is  prepared,  give  notice  by 
ten  successive  publications  in  the  dty  official 
newspaper  tl^it  such  assessment  is  on  file  in  his 
office,  giving  the  date  of  the  passage  of  the 
resolution  directing  the  making  of  the  same  and 
the  time  at  which  the  council  will  hear  and  con- 
sider objections  to  said  assessment  by  parties 
aggrieved  thereby,  and  warning  such  persons 
not  to  depart  until  such  reassessment  has  been 
completed." 

This  section  of  the  charter  further  requires 
the  auditor  to  forthwith  mall  a  notice  to  the 
owner'  of  each  lot.  It  permits  the  owners  of 
property  to  file  objections  in  writing  to  such 
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asseonnent  The  conndl  Is  required  to  hear 
and  determine  all  objections  filed.  The  coun- 
cil may  correct  or  set  aside  and  order  the 
remaking  of  sncta  assessment,  ''and  shall  pass 
an  ordinance  approving  and  confirming  such 
reassessment,  as  corrected  and  remade." 
Section  400  further  provides: 

"But  no  proceedings  shall  be  instituted  for 
such  reasseaament  unless  within  ten  years  of 
the  passage  of  the  resolution  of  intention  for 
the  making  of  th«  original  wortc,  improvement 
or  repair." 

The  position  of  the  dty  Is  that  the  cliarter 
provision,  that  no  proceeding  for  a  reassess- 
ment shall  be  Instituted  unless  'within  10 
years  after  the  passage  of  the  resolution  of 
intention  for  making  the  original  improve- 
ment, is  not  applicable,  because,  as  claimed 
on  behalf  of  the  city,  the  reassessment  in 
question  "was  initiated  September  8,  1909, 
when  the  council  directed  the  auditor  to 
prepare  a  proposed  reassessment."  This  is 
upon  the  theory  that  the  prior  reassessment 
involved  in  the  case  of  Brown  v.  Portland, 
which  we  will  refer  to  hereafter  as  the  for- 
mer case,  was  not  held  absolutely  void  or  an- 
nuUed.  The  Judgment  in  the  former  case 
was  by  mandate  directed  to  be  entered  In 
Uie  lower  court.  This  court  found  in  that 
case,  which  was  also  a  proceeding  for  a 
writ  of  review,  tliat  there  was  error  as  al- 
leged, and  reversed  the  judgment  of  the  court 
ttelow  In  dismissing  the  writ.  The  order  en- 
tering the  mandate  provided  among  other 
things  as  follows: 

"And  it  is  further  ordered  and  adjudged  in 
accordance  with  said  mandate  that  defendants 
give  the  notice  required  by  charter  to  appellants 
plaintiffs  for  a  hearing  of  objections  appearing 
in  the  record  and  to  proceed  to  the  determina- 
tion of  them  in  accordance  with  the  law  and  the 
opinion  of  the  Supreme  Court."  * 

Thereupon  the  council  adopted  Resolution 
No.  8383,  notice  was  given,  objections  made 
by  plaintlflCs,  and  hearing  had,  detailed  find- 
ings were  made  by  the  council,  and  that  tri- 
bunal by  Ordinance  No.  30287,  now  in  ques- 
tion, ordained  that  a  reassessment  of  plain- 
tUts'  property  according  to  the  benefits  for 
the  cost  of  the  Improvement  be  made  and  ap- 
proved, and  confirmed  the  preliminary  as- 
sessment prepared  by  the  auditor  and  filed 
October  18,  1909.  Section  3  of  the  ordinance 
directs  that  interest  on  the  several  amounts 
be  added  and  collected  at  the  r|ite  of  6  per 
cent,  per  annum  from  the  date  of  the  delin- 
quency of  the  original  assessment.  Section 
4  directs  the  auditor  "to  enter  the  assess- 
ment hereinbefore  made  in  the  docket  of  city 
liens  and  give  notice  thereof."  The  claim 
of  the  city  is  in  effect  that  no  new  assess- 
ment or  reassessment  was  made  by  the  ordi- 
nance, but  that  only  an  amendment  or  cor- 
rection of  the  reassessment  involved  in  the 
former  action  was  made. 

[1, 2]  It  must  be  conceded  that  the  proceed- 


ings whldi  are  the  aoliject  of  Inquiry  have  Om 
general  appearance  of  a  reassessment.  Wen 
they  sncb  in  legal  effect?  A  reassessment  Cor 
an  Improvement  of  this  nature  can  be  made 
by  virtue  of  authority  conferred  by  the  dty 
charter.  The  right  of  levying  a  reassess- 
ment is  not  inherent  In  the  city.  If  the  power 
of  levying  a  reassessment  is  granted,  it  can 
be  exercised  only  in  the  manner  prescribed 
by  statute.  2  Page  ft  Jones,  Taxation  by 
Assessment,  i  958;  Judson  on  Taxation  (2d 
Ed.)  {  416.  Section  400  of  the  charter  pro- 
vides that  "the  council  may  by  ordinance 
make  a  new  assessment  or  reassessment" 
under  certain  conditions.  The  authority  of 
the  dty  council  to  ordain  thus  does  not  al- 
ways depend  upon  the  &ct  that  a  court  has 
dedared  or  rendered  void  a  former  assess- 
ment. Such  action  may  t>e  taken  when  the 
coundl  is  in  doubt  as  to  tbe  validity  of  such 
assessment 

[3]  The  reason  for  the  proceeding  as  de- 
clared by  the  resolution  was  that  tbe  Su- 
preme Court  In  the  former  case  "held  void" 
the  prior  assessment  ordinance.  No.  20478. 
The  fact  that  the  council  did  not  require  the 
auditor  again  to  perform  the  clerical  work 
of  copying. or  preparing  the  preltniilnary  as- 
sessment would  not  change  the  purport  of 
the  proceeding.  The  matter  of  this  street 
assessment  was  before  this  court  In  tbe  case 
of  Evans  v.  Meridian  Investment  Co.,  84  Or. 
246,  163  Pac.  1165,  in  which  Mr.  Chief  Jus- 
tice McBride  stated  that  "it  has  attained  the 
character  of  a'  genuine  antique."  Beferring 
to  the  former  case  at  page  249,  of  84  Or., 
at  page  1166  of  163  Pac,  the  Chief  Justice 
said: 

"Thereupon  the  dty  endeavored  to  make  an- 
other reassesament,  bnt  this  was  resisted  and 
adjudged  invalid  in  Brown  v.  City  of  Portland, 
73  Or.  302,  144  Pac.  121,  and  the  case  sent 
back,  with  permission  to  the  dty  again  to  re- 
assess the  property." 

This  plainly  shows  how  this  court  under- 
stood the  result  of  tbe  former  case,  and  an 
examination  of  the  petition  for  a  rehearing 
In  that  caso  does  not  disclose  that  the  learned 
counsel,  who  were  the  same  as  in  tbe  present 
case,  took  any  different  view  of  the  jndidal 
determination  therein  as  to  that  part.  Sev- 
eral questions  raised  in  this  case  were  ad- 
judicated in  the  former  case.  The  inhibition 
of  the  statute  limiting  the  time  for  the  in- 
stitution of  proceedings  for  «  reassessment 
as  affecting  the  reassessment  ordinance.  No. 
30287,  could  not  have  been  adjudicated  in 
the  former  case.  It  was  not  an  issue  in  that 
case.  The  ordinance  had  not  then  been  i>ass- 
ed,  nor  the  proceedings  for  the  reassessment 
initiated.  Neither  the  language  of  the  opin- 
ions in  tbe  three  former  cases  referred  to 
nor  the  mandates  therein  indicate  that  it  was 
the  intention  of  tiie  court  to  pass  upon  the 
question  of  the  bar  of  tbe  statute. 

We   are  not   required   to   determine   tbe 
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vallditj  or  Invalidity  of  tbe  former  reassess- 
ment. That  question  was  adjudicated  In  tbe 
former  case.  Suffice  it  to  say  that  the  fbrtner 
levy  had  been  considered  defective  In  the  two 
c^Inlons  of  this  court.  It  has  been  held  that 
a  reassessment  may  be  levied  where  the  orig- 
inal assessment  was  Invalid  because  tbe  ordi- 
nance was  defective  (Gorton  v.  City  of  Chica- 
go, 201  III.  534,  66  N.  E).  Ml),  or  because 
the  improvement  was  authorized  by  resolu- 
tion. Instead  of  by  ordinance  (Newman  v. 
City  of  Emporia,  41  Kan.  883,  21  Pac.  693). 
It  has  also  been  held  that  a  reassessment 
may  be  made  If  tbe  original  assessment  is 
Insufficient,  but  Is  not  a  nullity  (Foster  y. 
City  of  Alton,  173  111.  587,  61  N.  B.  76),  and 
In  cases  of  other  irregularities  (2  Page  & 
Jones  on  Taxation  by  Assessment,  {  962). 

Whether  the  former  assessment  was  defec- 
tive or  a  nullity,  the  fact  remains  that  the  city 
council  commenced  anew  and  by  Ordinance 
No.  30287  made  a  reassessment  of  plaintiffs' 
property  for  the  cost  of  improvement 
Phipps  V.  Medford,  81  Or.  119,  125,  158  Pac. 
787,  158  Pac.  666.  The  period  of  time  within 
which  the  council  was  authorized  to  make  tlie 
reassessment  bad  then  expired.  When  the 
proceedings  for  the  reassessment  were  in- 
stituted by  the  introduction  and  passage  of 
Besolntkm  No.  8383,  tbe  council  was  inhibit- 
ed by  tbe  charter  from  taking  such  action. 
Whether  the  council  Initiated  tbe  proceed- 
ings sttlctly  in  conformity  with  the  charter 
OP  the  decision  of  this  court  In  the  former 
case  is  unimportant.  The  proceedings  for  a 
reassessment  that  were  Instituted  by  resolu- 
tion on  September  8,  1909,  culminated  In 
the  passage  of  Ordinance  No.  20*748,  which 
proceedings  were  adjudged  illegal  and  can- 
celed, and  the  city  was  directed  to  mai:e  a 
reassessment  by  this  court,  in  the  former 
case.  The  reassessment  which  was  instituted 
on  December  23, 1914,  was  barred  by  the  stat- 
ute of  limitations  In  sectl<»i  400  of  the  char- 
ter. The  city  council  had  no  authority  to 
pass  Ordinance  No.  30287.  Fry  v.  Mt.  Ver- 
non, 42  Wash.  268.  84  Pac.  864;  Olympia  v. 
Knox,  ^  Wash.  637,  96  Pac.  1090. 

"Institute"  Is  defined  to  mean  "to  set  up; 
to  originate;  to  introduce."  See  Webster's 
New  International  Dictionary ;  22  Cyc.  1373. 
The  word  "Instituted,"  therefore,  as  used  In 
tbe  charter,  means  commenced  or  initiated. 
Tbe  lawmakers  in  their  wisdom  saw  fit  to 
limit  the  time  for  making  such  a  reassess- 
ment There  had  been  litigation  respecting 
the  street  Improvement  referred  to,  which 
had  eontinned  for  a  long  time.  In  the  mean- 
time  the   statute   of   limitations   had    run. 


Much  the  same  condition  ezista  as  consider- 
ed in  Bessler  v.  Powder  Hiver  Oold  Dredging 
Co.,  00  Or.  663,  176  Pac  791,  178  Pac.  237. 
More  than  17  years  have  now  elapsed  since 
the  passage  of  the  original  resolution  of  in- 
tention for  the  making  of  the  original  work. 
Evidently  the  lawmakers  considered  that.  In 
fixing  a  limit  of  10  years  for  reassessment, 
the  city  authorities  would  have  sufficient  op- 
portunity to  make  necessary  reassessments 
and  correct  any  errors.  We  have  only  to 
apply  the  charter  as  it  reads.  2  Page  ft  Jones 
on  Taxation  by  Assessment,  {  972;  Westall 
V.  Altschul,  126  Cal.  164,  58  Pac.  468 ;  Dore- 
raus  V.  City  of  Chicago,  212  111.  613,  72  N.  E. 
403. 

It  follows  that  tbe  Judgment  of  tbe  lower 
court  must  be  reversed,  the  writ  sustained, 
Ordinance  No.  30287  annulled,  and  the  re- 
assessment made  thereby  canceled.  It  is  so 
ordered. 


HOCHFELD  et  ai.  v.  CITY  OF  PORTLAND 
et  al. 

(Supreme  Conrt  of  Oregon.    June  29,  1920.) 

In  Banc. 

Appeal  from  Circuit  Ourt  Mnltnomah  Coun- 
ty; Robert  Tucker,  Judge. 

Proceeding  by  S.  Eochfeld  and  others  for  a 
writ  of  review  directed  to  the  City  of  Portland 
and  another.  Writ  dlsmiaaed,  and  plaintiffs  ap- 
peal.   Reversed. 

Ralph  R.  Duniway,  of  Portland,  for  appel- 
lants. 

L.  E.  Latourette,  of  Portland  (W.  P.  La 
Roche,  of  Portland,  on  the  brief),  for  respond- 
ents. 

BEAN,  J.  This  is  a  writ  of  review  proceed- 
ing relative  to  a  reassessment  made  by  Ordi- 
nance No.  30289  of  the  city  of  Portland,  for 
the  cost  of  improvement  of  East  Oak  street, 
from  Union  avenue  to  a  point  65  feet  east  of 
the  east  line  of  East  Sixth  street,  in  tbe  city 
of  Portland.  Tbe  lower  court  found  tbe  reas- 
sessment proceedings  regular  and  dismissed  the 
writ.    Plaintiff  appeals. 

This  case  is  similar  to  the  case  of  David  and 
Anna  Brown  et  al.  v.  City  of  Portland,  190  Pac. 
722,  and  the  case  of  George  U.  Cook  et  al.  v. 
City  of  Portiand,  190  Pac.  726,  in  both  of  which 
cases  an  opinion  has  this  day  been  rendered. 
The  case  is  governed  by  the  principles  announc- 
ed in  Brown  'v.  Portland. 

The  judgment  of  tbe  lower  court  is  according- 
ly reversed,  and  the  writ  of  review  is  sustained, 
and  the  reassessment  made  by  Ordinance  No. 
30289  is  set  aside. 
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COOK  at  al.  v.  CITY  OF  PORTLAND  at  al. 

(Snpreme  Conrt  of  Oregon.    Jnne  29,  1920.) 

In  Banc. 

Appeal  front  Circuit  Court,  Multnomah  Coun- 
ty;  Robert  Tucker,  Judge. 

Proceeding  by  George  H.  Cook  and  others  for 
a  writ  of  review  directed  to  the  city  of  Port- 
land and  another.  Writ  dismissed,  and  plain- 
tiffs appeal.     Reversed. 

Ralph  R,  Duniway,  of  Portland,  for  appel- 
lants. 

li.  B.  liBtourette,  of  Portland  (W.  P.  La 
Roche,  of  Portland,  on  the  briefs),  for  respond- 
ents. 

BEAN,  J.  This  is  a  writ  of  review  proceed- 
ing, instituted  by  the  plaintiff  to  have  canceled 
a  reassessment  made  by  Ordinance  No.  302S8, 
of  the  city  of  Portland  for  the  cost  of  improving 
Karl  street  from  Milwaukie  street  to  East 
Twentieth  street  in  the  city  of  Portland.  The 
trial  court  affirmed  the  proceeding  making  the 
reassessment  and  dismissed  the  writ,  and  plain- 
tiffs appeal. 

The  petition  for  the  writ  alleges  that  the  city 
authorities  were  without  authority  to  make  the 
assessment  by  Ordinance  No.  30288,  because  the 
resolution  of  intention  for  making  the  ori^al 
improvement  of  E^arl  street  was  passed  August 
6,  lOOS,  and  more  than  10  years  had  elapsed 
since  the  passage  of  such  resolution  of  intention 
prior  to  the  passage  of  Resolution  No.  8384,  on 
December  23,  1914,  instituting  proceedings  for 
reassessment  by  Ordinance  No.  30288. 

The  facts  of  the  case  are  substantially  the 
same,  and  the  case  Is  governed  by  the  same 
principles  of  law  as  in  Brown  v.  Portland,  190 
Pac  122,  and  Hochfeld  v.  Portland,  190  Pac. 
72S,  in  each  of  which  an  opinion  has  this  day 
been  rendered. 

The  judgment  of  the  lower  court  will  there- 
fore be  reversed,  the  writ  sustained,  and  the  re- 
assessment made  by  Ordinance  No.  30288  set 
aside. 


ALLEN  V.  MAQILU 

(Supreme  Court  of  Oregon.    June  20,  1920.) 

In  Banc. 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty;  J.  W.  Knowles,  Judge. 

On  petition   for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  189  Pac.  986. 

D.  W.  Sbeahan,  of  Enterprise,  for  appel- 
lant. 

A.  S.  Oooley,  of  Enterprise,  for  respond- 
ent 

BENSON,  J.  The  defendant  has  presented 
a  petition  for  rehearing  in  this  case,  wherein 
it  is  very  earnestly  contended  that  the  con- 
clusions reached  in  the  original  opinion  here- 
in are  not  justified   by   the  evidence.     We 


have  therefore  made  a  careful  review  of  the 
record,  and  the  result  Is  that  our  former 
opinion  la  confirmed  thereby.  It  is  true 
that  many  years  ago  there  was  some  sort 
of  an  agreement  between  the  plalntlflf  and 
defendant's  predecessor  In  interest  whereby 
arbitrators  made  a  division  of  the  waters 
of  the  stream,  but  defendant's  predecessor 
found  that  the  water  so  allotted  to  him  was 
so  Inadequate  as  to  be  valueless,  and  was 
abandoned  more  than  10  years  prior  to  the 
commencement  of  this  suit.  The  petiti(Mi 
for  rehearing  is  therefore  denied. 


JAMISON  V.  MeMILLEN  at  al.     (No.  2404.) 

(Snpreme  Court  of  New  Mexico.    June  8,  1920. 
Rehearing  Denied  July  1,  1920,) 

(Syllabua  iv  the  0<mrt.) 

1.  Appeal  and  error  €=>888(2)— Pleading  «=3 
408— Defendant  litigating  material  faots  omit- 
ted  from  complaint  cannot  object  after  Jndg- 
meat,  and  complaint  may  be  amended  on  ap- 
peal; pbjaotlon  that  eomplaint  falls  to  state 
cause  of  aoMon  may  be  raised  at  aay  time. 

Under  section  4114,  Code  1916,  an  objection 
that  the  complaint  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action  can  be  raised  at 
any  time,  and  is  not  waived  by  failure  to  demur. 
If  the  defendant  fails  to  object  to  the  com- 
plaint and  litigates  the  material  fact  or  facts 
omitted  therefrom,  he  cannot  after  judgment 
raise  the  question  as  to  the  Insufficiency  of  the 
complaint,  and  on  appeal  the  complaint  would  be 
amended  to,  conform  to  the  facts  proven  on  the 
trial. 

2.  Appeal  and  error  «=>679(2)— Duty  of  ap- 
pellant to  perfect  record  stated. 

It  is  appellant's  duty  to  see  that  the  rec- 
ord is  kept  and  certified  so  as  to  present  the 
point  which  he  desires  to  have  the  appellate 
court  review,  and,  where  he  contends  that  the 
trial  court  erroneously  held  that  his  second 
amended  complaint  failed  to  state  a  cause  of  ac- 
tion, it  Is  Incumbent  upon  him  to  have  such 
amended  eomplaint  incorporated  into  the  rec- 
ord. 

3.  Pleading  «s>67— Plaintiff  need  act  anticipate 
defenses. 

In  an  action  in  ejectmait  the  plaintiff  is 
not  required  to  anticipate  the  defendant's  de- 
fense, but,  if  he  does  so,  facts  such  as  would 
show  a  title  sufficiently  strong  to  destroy  such 
defense  must  be  stated. 

Appeal  from  District  Court,  Bernalillo 
(bounty;  M.  C.  Mectaem,  Judge. 

Action  by  H.  B.  Jamison,  receiver  for  the 
Albuquerque  Wool  Scouring  Mills,  against  A. 
B.  McMlllen,  trustee  for  the  First  National 
Bank  of  Albuquerque,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeal& 
Affirmed. 
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H.  B.  JamlBon,  of  Albaqaerque,  for  an>el- 
lant 

A.  B.  McMillen,  of  AlbuquerQue,  for  appel- 
lees. 

BOBEBTS,  3.  The  judgment  from  wblcb 
this  appeal  is  taken  la  as  follows: 

"This  day  this  cause  came  on  to  be  heard. 
Whereupon  it  wag  suggested  that  Pearce  C. 
Rodey  had  resigned  as  receiver,  and  that  H.  B. 
Jamison  had  been  appointed  as  his  successor. 
It  is  therefore  ordered  that  the  said  H.  B. 
Jamison  be  and  hereby  is  substituted  as  plain- 
tiff in  said  cause. 

"Thereupon  plaintifl  moved  to  amend  bis  com- 
plaint by  striking  out  paragraph  6,  to  which 
motion  the  defendants  by  their  counsel  objected. 

''whereupon,  the  court  having  heard  argu- 
ment and  being  advised  in  the  premises,  it  is 
ordered  that  said  plaintiff  be,  and  he  hereby  Is, 
allowed  to  amend  his  complaint  by  striking  out 
paragraph  5  thereof,  to  which  order  of  the  court 
the  defendants  excepted. 

"Thereupon,  the  plaintiff  having  offered  to  in- 
troduce evidence,  defendants  objected  to  said 
introduction  and  demui^rer  to  said' complaint  for 
the  reason  that  the  same  does  not  state  facts 
snfScient  to  constitute  a  cause  of  action. 

"Whereupon  the  court,  having  heard  argu- 
ment and  being  fully  advised  in  the  premises, 
finds  that  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
that  said  demurrer  ought  -to  be  sustained.  It 
is  therefore  ordered  that  the  said  demurrer  be, 
and  the  same  hereby  is,  sustained,  to  which  or- 
der and  judgment  of  the  court  the  plaintiff 
excepts. 

"Thereupon,  on  application  of  plaintiff,  he 
was  allowed  to  amend  his  complaint,  and  said 
demurrer  being  renewed  as  to  said  complaint  as 
amended,  and  having  been  argued  by  counsel  and 
anbmitted  to  the  court,  the  court  finds  that 
said  complaint  as  amended  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
that  said  demurrer  ought  to  be  sustained. 

"It  Is  therefore  ordered  that  said  demurrer 
be,  and  the  same  hereby  is,  sustained,  to  which 
order  of  the  court  the  plaintiff  excepted. 

"And  thereupon,  the  plaintiff  declining  to 
further  amend,  and  electing  to  stand  upon  his 
said  complaint,  it  is  ordered  that  said  complaint 
be,  and  the  same  hereby  is,  dismissed,  and  that 
defendant  recover  from  plaintiff  its  costs  to  be 
taxed,  to  which  judgment  of  the  court  the  said 
plaintiff  excepted." 

No  written  demurrer  appears  In  the  rec- 
ord, and  the  appellant  claims  that  there  is  no 
warrant  in  the  Code  for  an  oral  demurrer  to 
a  complaint.  Appellees  argue  that  the  ob- 
jection that  the  complaint  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action  may 
be  raised  at  any  time  and  in  any  appropriate 
manner  that  may  direct  the  court's  attention 
to  the  ipolnt  of  objection ;  that  in  this  case  it 
was  raised  by  objecting  to  the  Introduction 
of  evidence  and  by  the  oral  demurrer.  Ap- 
pellant replies  with  the  statement  that  the 
objection  to  the  Introduction  of  evidence 
and  oral  demurrer  were  lusufllcieut,  because 
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they  do  not  spedflcally  point  out  wberdn  the 
complaint  failed  to  state  a  cause  of  action, 
whldi  if  is  contended  was  necessary  under 
the  rule  announced  in  the  case  of  Bank  of 
Commerce  v.  Western  Union  Tel.  Co.,  19  N. 
M.  211,  142  Pac.  156,  li.  B.  A.  1915A,  120. 
In  that  case  the  matter  was  raised  only  by 
objection  to  the  Introduction  of  evidence  on 
the  ground  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  the  objection  was  overruled.  The_  evi- 
dence later  adduced  clearly  established  a 
cause  of  action.  The  rule  there  announced 
would  have  no  application  to  a  case  where 
the  trial  court  sustained  the  objection,  and 
in  no  event  could  it  be  held  a];^licable  to 
this  case,  for  there  is  no  bill  Of  exceptions 
showing  the  objection  interiKised.  So  far  as. 
appears,  the  court  might  have  been  fully  In- 
formed by  spedflc  objection  interposed  by 
counsel  for  aK>ellees. 

[1]  Under  section  4114,  Code  1915,  an  ob- 
jection tliat  the  complaint  f aUs  to  state  facts 
sufficient  to  constitute  a  cause  of  action  can 
be  raised  at  any  time  and  Is  not  waived  by 
faUure  to  demur.  If  the  defendant  falls  to 
object  to  the  complaint  and  litigates  the  ma- 
terial fact  or  facts  omitted  therefrom,  he 
cannot  after  judgment  raise  the  question  as 
to  the  insufficiency  of  the  complaint,  and  on 
appeal  the  complaint  would  be  amended  to 
conform  to  the  facts  proven  on  the  trial 
Canavan  v.  Canavan,  17  N.  M.  503,  131  Pac. 
493,  Ann.  Cas.  1916B,  1064. 

[2]  Appellees  contend  that  there  is  noth- 
ing here  for  this  court  to  review  because  the 
second  amended  complaint  does  not  appear  in 
the  transcript.  The  judgment  set  out  shows 
that  appellant  filed  one  amended  complaint 
and  was  given  leave  to  file  another  amended 
complaint.  The  judgment  was  entered  on  the 
12th  day  of  December,  1918.  The  record  here 
shows  a  complaint  which  the  clerk  certifies 
was  filed  on  the  24th  day  of  AprU,  1918. 
On  the  margin  of  this  complaint  paragraph 
5  has  a  notation,  "Out  by  amendment."  The 
complaint  is  numbered  beginning  with  para- 
graph 1  and  continuing  down  to  and  includ- 
ing paragraph  5.  There  is  a  paragraph 
shown  as  paragraph  "lA."  Appellant  says 
that  paragraph  lA  was  inserted  by  interline- 
ation pursuant  to  the  leave  given  by  the 
court  to  file  the  second  amended  complaint, 
but  there  Is  nothing  to  show  this  fact  save 
the  statement  of  counsel  for  appellant.  Of 
course,  transcripts  of  record  are  established 
only  by  the  signature  of  the  derk  under  seal 
of  the  court  Counsel  for  appellant  perhaps 
is  correct  in  his  assertion,  but  It  would  be 
rather  a  novel  way  of  establishing  a  record 
to  do  so  by  the  assertion  of  one  counsel,  not 
denied  by  the  other.  It  was  appellant's  duty 
to  see  that  the  record  was  kept  and  certified 
so  as  to  present  the  point  which  he  desired  ^ 
to  have  the  court  review.  In  the  absence  of 
the  amended  complaint  to  which  the  motion 
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and  denrarrer  was  addressed,  we  would,  of 
course,  be  required  to  assume  that  the  action 
of  the  trial  court  was  justified.  But,,  even  If 
we  should  accept  appellant's  statement  as  to 
the  second  amended  complaint,  the  action  of 
the  trial  court  would  necessarily  be  upheld, 
because  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  In 
ejectment,  which  appellant  contends  was  the 
theory  of  the  complaint  after  paragraph  5 
was  stricken  out.  With  paragraph  5  In  the 
complaint.  It  would  be  hard  to  determine 
Just  what  object  the  pleader  had  In  view. 
Paragraph  4  reads  as  follows: 

"That  the  defendant  A.  B.  McUOlen,  purport- 
ing to  act  as  trustee  for  the  Tirst  National 
Bank  of  Albuquerque,  a  corporation,  under  an 
alleged  deed  of  trust  claimed  to  have  been  ex- 
ecuted hy  the  Albuquerque  Wool  Scouring  Mills, 
a  corporation,  recorded  on  the  11th  day  of  Jan- 
nary,  1913,  hi  Volume  12  at  page  134  of  Trust 
Deed  Record  for  the  County  of  Bernalillo,  did 
on  the  2d  day  of  August,  1916,  take  possession 
of  the  property  heretofore  described  and  com- 
menced the  advertisement  of  the  same  for  sale, 
laid  sale  to  be  held  on  the  5th  day  of  Septem- 
ber, 1916,  as  this  plaintiff  alleges  on  informa- 
tion and  beUef,  and  that  thereafter  the  said  A. 
B.  McMiUen,  purporting  to  act  as  such  trustee 
for  the  First  National  Bank  of  Albuquerque,  a 
corporation,  under  and  by  virtue  of  such  deed 
of  trust,  alleged  to  have  been  made  by  the  Al- 
buquerque Wool  Scouring  Mills,  a  corporation, 
to  secure  certain  alleged  notes  to  the  First  Na- 
tional Bank  of  Albuquerque  In  a  sum  aggregat- 
ing $43,000,  did  purport  to  transfer  by  deed 
dated  September  19, 1916,  and  recorded  in  Book 
66  at  page  494  of  the  Records  of  Bernalillo 
County,  the  above-described  premises  to  the 
First  National  Bank  of  Albuquerque,  a  corpora- 
tion, which  said  First  National  Scouring  Mills 
of  Albuquerque,  or  its  agent  or  lessee,  the  Wool 
Scouring  Mills  of  Albuquerque,  defendant  here- 
in, has  since  the  5th  day  of  September  1916, 
entered  into  possession  of  said  premises,  and 
unlawfully  withholds  possession  thereof  from 
this  receiver,  who  is  legally  entitled  thereto, 
and  that  by  reason  of  such  unlawful  possession 
and  use  of  the  premises  herein  described,  this 
plaintiff  was  damaged  in  a  large  amount,  which 
sum  cannot  be  ascertained  without  an  account- 
ing from  the  defendants  herein,  but  said  dam- 
age is  not  less  than  $1,800." 

[3]  Accepting  appellant's  argument  that 
the  relief  sought  was  ejectment,  It  will  be 
seen  that  appellant  sets  up  the  claim  of  appel- 
lees and  wholly  fails  to  show  the  Invalidity 
thereof.  In  an  action  In  ejectment,  the 
plaintiff  Is  not  required  to  anticipate  the 
defendant's  defense,  but.  If  he  does  so,  facta 
such  as  would  show  a  title  sufficiently 
strong  to  destroy  such  defense  must  be  stat- 
ed. 16  Cyc.  p.  96.  Here  the  complaint  set 
up  the  basis  of  appellees'  claim  to  the  right 
of  possession  and  failed  to  show  Its  invalid- 
ity. Under  no  view  of  the  case  was  the 
Judgment  of  the  trial  court  wrong. 


The  Judgment  Is  afBrmed ;  and  It  Is  so  or- 
dered. 

PARKER,  0.  X,   and  HOMX)J£AN,   Dis- 
trict; Judge^  concur. 


DE  GRAFTENREID  v.  CASAUS.    (N«.  23M.) 

(Supreme  Court  of  New  Mexico.    June  & 
1920.) 

(Syttaiui  by  the  Courts 

1.  Taxation  <s=3660— Piiblloatf»s  for  tax  sale 
held  sttfflclent. 

Section  15,  chapter  K,  Laws  1899,  which 
requires  the  notice  of  tax  sale  to  be  published 
once  each  week  for  four  consecutive  weeks,  the 
last  publication  to  be  not  less  than  30  days 
prior  to  the  date  of  sale,  is  complied  with  by 
publication  of  the  notice'  of  sale  on  the  same 
day  of  the  week  for  4  consecutive  weeks,  al- 
though the  full  period  of  28  days  has  not  elaps- 
ed between  the  first  and  last  publication,  where 
the  fourth  publication  is  more  than  30  days  pri- 
or to  the  date  of  sale,  following  the  case  of 
Dewitz  V.  Joyce -Pruitt  Co.,  20  N.  M.  57i  151 
Pac.  237. 

2.  Taxation  «=9742-Sale  of  tax  oertllloato  an- 
qalred  under  former  laws  authorized. 

Section  36,  chapter  84,  Iaws  1918,  author- 
izes the  sale  of  delinquent  tax  sale  certificates 
acquired  by  the  various  counties  under  former 
laws,  as  well  as  under  said  chapter  84. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Richardson,  Judge. 

Suit  to  quiet  title  by  Joseph  De  Oraften- 
reld  against  Leandro  Casaus  who  counter- 
claimed.  £^om  a  Judgment  for  defendant, 
plalntur  appeals.     Reversed  and  remanded. 

Gibbany  &  Epstein^  of  Roswell,  for  ap- 
pellant. 
F.  Falrcloth,  of  Santa  Rosa,  for  ajwellee. 

ROBERTS,  J.  AppeUant  filed  suit  In  the 
district  court  of  Chaves  county  to  quiet  title 
to  the  southwest  quarter  of  sectiofa  20,  In 
township  1  uQrtb  of  range  24  east  The  com- 
plaint was  In  the  ordinary  form.  Appellee 
answered  first  by  general  denial';  second, 
by  setting  up  the  fact  that  appellant  claimed 
title  to  the  land  under  a  tax  deed  Issued  by 
the  county  of  Chaves,  and  attacking  the 
validity  of  the  proceedings  leading  up  to 
the  Issuance  of  the  deed.  He  also  filed  a 
counterclaim,  setting  up  the  fact  that  he 
was  the  owner  of  the  real  estate,  and  that 
appellant  claimed  some  interest  therein  ad- 
verse to  his  right,  and  asked  that  his  title 
be  quieted  as  against  appellant.  AppeUant 
filed  a  motion  to  strike  out  certain  portions 
of  the  answer  and  all  of  the  counterclaim, 
and,  after  various  orders   were  entered  by 
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the  conrt  and  modifications  thereof,  tbe 
pleadings  stood  as  follows:  Appellant's  com- 
plaint; appellee's  general  denial  and  counter- 
claim; appellant's  reply,  denying  the  facts 
pleaded  In  coimterclatm.  Evidence  was 
thereupon  taken  and  at  tbe  conclusion  of 
appellant's  case  In  chief,  appellee  filed  a 
demurrer  to  the  evidence.  The  demurrer  was 
taken  under  advisement  by  the  conrt,  and 
appellee  introduced  his  proof  nnder  bis 
couDterclalm.  Thereafter  the  court  sustained 
the  demurrer  to  the  evidence,  and  after- 
wards made  findings  of  fact  and  stated  con- 
clusions of  law,  and  entered  Judgment  for  ap- 
pellee, denying  api)ellant  the  relief  prayed 
for,  and  quieting  appellee's  title  to  tlie  real 
estate  tn  question.  Counsel  appearing  for 
tbe  appellee  in  tbls  court  did  not  try  the 
case  in  tbe  court  below. 

It  is  somewhat  difficult  to  imderstand  the 
theory  upon  which  the  cause  was  tried,  or  the 
basis  for  the  Judgment  of  the  trial  court.  Ap- 
pellant quotes  the  memorandnm  finding  by 
tbe  conrt  as  follows: 

"The  court  is  of  the  opinion  that  the  case  does 
hot  fall  within  tbe  Supreme  Court's  decision  in 
the  case  of  Maxwell  v.  Page,  wherein  all  of  the 
transactions  with  reference  to  the  taxes  were 
nnder  the  act  of  the  Iiegislature  of  1899,  and 
therefore  the  conrt  is  of  tbe  opinion  that  the 
demnrrer  made  by  the  defendants  at  the  conda- 
■ion  of  the  testimony  of  the  plaintiff  should  be, 
mad  is  hereby,  sustained." 

In  tbe  case  of  Maxwell  v.  Page,  23  N.  M. 
see,  168  Pac.  402,  6  A.  L.  B.  155,  tbe  notice 
of  sale  was  not  advertised  pursuant  to  tbe 
statute.  Tbe  tax  law  of  1890  (chapter  22, 
Laws  1899)  required  the  publication  of  a 
notice  of  sale  for  4  weeks, .  the  last  insertion 
to  be  not  less  than  SO  days  before  tbe  date 
fixed  for  the  sale.  That  statute  also  con- 
tained a  curative  provision,  which  precluded 
an  attack  upon  a  tax  sale  "except  upon  the 
ground  that  the  taxes,  penalties,  interest 
and  cost  had  been  paid  before  the  sale  or  that 
the  property  was  not  subject  to  taxation." 
In  the  case  referred  to  the  last  insertion  was 
less  than  30  days  before  the  time  fixed  for 
the  sale,  and  we  held  that  under  the  curative 
provision  of  the  statute  the  sale  was  not 
Invalidated  by  reason  of  such  defective  publi- 
cation. Tbe  statute  of  1899  was  repealed  by 
chapter  84,  Laws  1913,  and  tbe  act  of  1913 
did  not  contain  tbe  curative  provision  which 
was  tbe  basis  for  tbe  holding  In  the. Maxwell- 
Page  case. 

[1]  In  tbls  case  the  property  was  advertised 
for  sale  for  taxes  for  the  last  half  of  the 
year  1909.  The  date  of  sale  was  fixed  in  the 
notice  at  November  7,  1910.  The  first  in- 
sertion of  tbe  notice  was  on  September  13, 
1910,  and  a  like  notice  was  published  on  the 
same  day  of  each  week  thereafter  until  five 
insertions  of  the  notice  in  the  newspaper  had 
been  made,  the  fifth  Insertion  l>eing  on  Oc- 
tober 11,  1910.    The  court  and  counsel  below 


all  were  evidently  of  the  opinion  that  to  com- 
ply with  the  statute  (section  16,  c.  22,  Laws 
1899)  it  was  necessary  to  insert  tbe  notice  of 
publication  five  times.     Tbe  law  provided: 

"The  said  delinquent  tax  list  and  notice  shall 
be  published  not  less  than  once  each  week  for  a 
period  of  four  consecutive  weeks,  the  last  pub- 
lication to  be  not  less  than  thirty  days  prior  to 
the  return  day  named  in  said  notice  [the  day  of 
sale]." 

That  It  was  so  regarded  is  apparent  from 
tbe  Judgment  of  tbe  court  and  the  argument 
advanced  here  by  appellant,  who  seeks  to 
show  that,  notwithstanding  tbe  repeal  of 
the  1899  act  by  the  law  of  1913,  the  curative 
provision  in  the  former  law  would,  under  the 
Maxwell-Page  Case,  preclude  an  attack  upon 
tbe  validity  of  the  sale  because  of  the  defect 
In  publication.  But  the  publication  of  tbe 
notice  of  sale  was  sufficient,  and  it  is  not 
necessary  that  the  rule  in  the  Maxwell-Page 
Case  be  Invoked. 

In  tbe  case  of  Dewitz  v.  Joyce-Pruitt  Co., 
20  N.  M.  572,  151  Pa&  237,  this  court  in  con- 
struing section  4647,  Code  1915,  which  re- 
quired notice  of  sale  "by  virtue  of  any  execu- 
tion, decree  or  other  process  issued  out  of 
such  courts,"  etc.,  to  be  published  "once  each 
week  for  four  successive  weeks,"  held  that 
the  statute  did  not  require  tbe  full  four 
weeks  to  elapse  between  the  first  insertion 
of  the  notice  In  the  newspaper  and  the  day 
of  sale,  but  that  tbe  sale  could  be  held  at 
any  time  not  less  than  3  days  after  tbe  fourth 
and  last  Insertion.  Here  there  were  four  in- 
sertions of  the  notice,  once  each  week  for 
4  consecutive  weeks,  but  the  full  period  of 
28  days  did  not  elapse  between  the  Insertion 
of  tbe  first  and' last  notice,  assuming  that 
the  fifth  notice  was  surplusage  and  not  re- 
quired. The  fourth  notice  was  inserted 
more  than  30  days  prior  to  tbe  date  of  sale, 
consequently  there  was  no  defect  in  tbe  ad- 
vertisement. 

Counsel  for  appellee  in  tbls  court  does  not 
undertake  to  sustain  the  Judgment  of  the 
lower  court  on  the  ground  that  the  notice  of 
sale  was  defective,  but  takes  a  new  position 
not  advanced  In  the  trial  court,  whldi  is  that : 

"The  treasurer  and  collector  of  a  county  has 
no  authority  to  sell  or  assign  a  tax  sale  cer- 
tificate unless  he  is  authorized  to  do  so  by  stat- 
ute ;  hence  if  chapter  22  of  the  Session  Laws  of 
1899  was  repealed  by  chapter  84  of  the  Session 
Laws  of  1913,  a  tax  sale  certificate  assigned 
by  a  treasurer  and  collector  on  the  20th  day  of 
October,  1915,  cannot  be  authorized  by  that 
act;  the  assignment  of  such  tax  sale  certificate 
must  be  held  to  have  been  made  by  authority 
of  some  act  in  force  at  the  date  of  such  as- 
signment." 

[2]  We  cannot  agree  with  his  contention. 
Section  36,  c.  84,  Laws  1913,  contains  the 
authority  for  the  sale  by  tbe  county  of  tax 
sale  certificates  acquired  by  the  county  under 
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said  chapter  and  prior  laws.    It  provides  In 
part: 

"When  any  property  shall  be  strnck  off  to 
the  connty  aa  aforesaid,  it  shall  be  the  duty 
of  the  collector  to  sell  and  assign  the  duplicate 
certificate  of  such  sale  to  any  person,"  etc. 

Appellee's  argument  necessarily  mnat  be 
predicated  upon  the  theory  that  said  section 
only  authorizes  the  sale  of  certificates  issued 
by  authority  of  said  chapter  84.  This,  we 
think,  Is  placing  an  unwarranted  limitation 
apon  the  latter  act.  It  would  be  unreason- 
able to  suppose  that  the  Legislature  had  in- 
tended that  no  disposition  whatever  could 
be  made  of  all  the  tax  sale  certificates  ac- 
quired by  the  various  counties  under  the 
former  law  which  was  repealed.  Several 
cases  have  been  before  the  court  where 
certificates  have  been  sold  under  the  act  of 
1913,  which  had  been  issued  to  the  counties 
under  the  former  law,  and  in  each  case  it 
was  taken  for  granted  by  court  and  counsel 
that  authority  to  seU  was  conferred  by  the 
later  act,  and  we  now  so  hold. 

The  trial  court  was  wrong  in  its  construc- 
tion of  the  law  relative  to  the  publication  of 
the  notice  of  sale,  for  which  reason  the 
Judgment  must  be  reversed,  and  the  cause 
remanded  to  the  district  court  for  further 
proceedings.  We  are  not  remanding  the 
cause  with  directions  to  render  Judgment 
tor  appellant  because  the  ends  of  Justice 
may  require  the  reframlng  of  the  pleadings 
and  a  new  trial. 

PARKE2R,  O.  J.,  and  BATNOLDS,  3., 
concur. 


BACA  V.  PADILLA.     (No.  2373.) 

(Supreme  Court  of  New  Mexico.    June  9, 
1920.) 

(Byttdbut  hy  the  Court.) 

i.  Crimiaal  law  «=>640— State  may  employ  pri- 
vate counsel  on  order  of  court  with  consent 
of  district  attorney  or  Attorney  General. 
Section  1860,  Code  1915,  by  implication  au- 
thorizes the  appearance  of  private  counsel  on 
behalf  of  the  state  in  criminal  proceedings  "on 
order  of  the  court,  with  the  consent  of  the  dis- 
trict attorney  or  Attorney  QeneraL" 

2.  Attorney  and  client  ®=3 1 47— Contract  by  at- 
torney to   assist  In   prosecution   of  criminal 
case  foj-  contingent  fee  lieid  contrary  to  public 
policy. 
Contracts  by  attorneys  at  law  for  contin- 
gent fees  are  generally  upheld  by  the  courts, 
but  a  contract  by  an  attorney  at  law  to  assist 
in  the  prosecution  of  a  criminal  case  for  a  con- 
tingent fee,  dependent  upon  the  conviction  of 
the  accused,  is  contrary  to  public  policy. 


3.  Worii  and  labor  ^9l&— Contract  to  awist  ■■ 
criminal  prosecution  for  contingent  foo  may 
be  basis  for  quantum  meruit. 

Where  an  attorney  at  law  enters  into  a  con- 
tract with  another  to  assist  in  the  prosecution 
of  a  criminal  case  for  a  contingent  fee,  the 
contract  is  void  and  there  can  be  no  recovery 
on  the  contract,  but  such  a  contract  is  not  in- 
herently malum  in  se  or  malnm  prohibitam, 
and  the  attorney  may  recover  the  reasonable 
value  of  his  services  on  a  qnantum  meruit. 

4.  Work  and  labor  «=>I0— Wlien  racovery  •■ 
quantnm  meruit  allowable  stated. 

When  the  illegality,  either  in  whole  or  in 
part,  is  in  the  thing  which  the  party  seeking 
to  recover  was  to  do,  then  there  can  be  no  re- 
covery upon  a  quantum  mermt,  but  where  the 
illegality  was  not  in  what  the  plaintiff  was  to 
do  but  in  the  manner  in  which  he,  was  to  be 
compensated  for  doing  the  legal  thing,  then  he 
can  recover  upon  a  quantiui  meruit  for  the  rea- 
sonable value  of  his  services. 

Appeal  from  District  CJourt,  Socorro  Coun- 
ty;   M.  C.  Mechem,  Judg& 

A'ction  by  Elfego  Baca  against  Zacarias 
Padilla.  Judgment  for  plaintUC,  and  defend- 
ant appeals.  '  Affirmed. 

NeiU  B.  Field,  of  Albuquerque,  for  appel- 
lant 

M.  C.  Splcer,  of  Socorro,  for  appellee 

KOBEKTS,  J.  Appellee  brought  this  suit 
to  recover  the  sum  of  $5,000,  alleged  to  be 
due  on  a  contract  to  perform  professional 
services  as  an  attorney  at  law  for  the  appel- 
lant, at  his  request,  in  the  prosecution  of  a 
certain  criminal  case  pending  in  Valencia 
county,  N.  M.,  for  which  services  it  was  al- 
leged the  appellant  agreed  to  pay  appellee  a 
reasonable  fee.  Appellant  filed  a  general  de- 
nial and  also  pleaded  payment  and  the  stat- 
ute of  limitations.  The  case  was  tried  to 
the  court,  and  after  the  evidence  was  heard 
the  court  made  a  general  finding  that  plalntilt 
was  entitled  to  recover  the  sum  of  $500.  Ap- 
pellant submitted  a  finding  of  fact  which,  in 
so  far  as  material,  found  that  appellee  ac- 
cepted employment  on  the  following  terms,  L 
e.,  if  the  parties  he  was  to  prosecute  were  ac- 
quitted he  should  be  paid  a  reasonable  fee, 
and  If  convicted  he  should  receive  a  "big  fee," 
and  that  In  pursuance  to  such  agreement  ap- 
pellee prosecuted  the  said  action  and  obtained 
a  verdict  of  guilty  against  the  defendants 
therein.  Appellant  asked  the  court  to  con- 
clude, as  a  matter  of  law,  from  the  foregoing 
facts  specially  found,  that  the  contract  made 
and  entered  into  between  the  appellant  and 
appellee  was  and  is  contrary  to  public  policy 
and  void.  The  conclusion  of  law  was  refused, 
and  judgment  was  entered  in  favor  of  appel- 
lee in  the  sum  of  $500. 

[1]  The  controlling  question  in  this  case  is 
as  to  whether  or  not  an  attorney  at  law  can 
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«ter  Into  a  valid  contract  with  a  client  to 
assist  In  the  prosecution  of  a  criminal  case 
npon  a  contingent  fee.  Appellant  argues  that 
it  is  contrary  to  the  public  policy  of  this  state 
for  a  private  prosecutor  to  appear  in  a  crim- 
inal case.  Section  1860,  Code  1915,  by  impli- 
cation authorizes  the  appearance  of  private 
counsel  on  behalf  of  the  state  in  criminal  pro- 
ceedings "on  order  of  the  court,  with  the  con- 
sent of  the  district  attorney  or  Attorney  Qen- 
eral."  And  in  the  case  of  State  v.  Lucero,  20 
N.  M.  65,  146  Pac.  407,  the  right  of  such  pri- 
vate counsel  to  appear  was  recognized  by  this 
court  This  question  then  may  be  laid  aside 
and  attention  directed  to  a  consideration  of 
the  question  which  disposes  of  this  case. 

[J]  Contracts  for  contingent  fees  by  attor- 
neys at  l^w  were  not  tolerated  at  all  at  com- 
mon law,  but  In  most  of  the  states  sndi 
contracts  are  allowed  and  their  validity  sus- 
tained; this  principally  upcm  two  grounds: 
First,  that  of  necessity ;  the  argument  being 
that  otherwise  many  poor  suitors  with  meri- 
torious causes  of  action  would  be  denifed  ac- 
cess to  the  courts  because  too  poverty-strick- 
en to  pay  counsel ;  that  Instead  of  perverting 
Justice  the  allowance  of  such  fees  is  the 
means  of  securing  the  same.  The  second 
ground  Is  that  at  common  law  the  practice  of 
law  was  followed  because  of  the  honor  it  be- 
stowed upon  the  lawyer,  and  not  for  profit  or 
as  a  means  of  livelihood;  possibly  a  false 
assumption,  but  nevertheless  always  reli- 
giously adhered  to  in  the  profession.  In  this 
country  the  sham  has  been  cast  aside,  and 
the  courts  universally  recognize  that,  while 
the  profession  of  the  law  is  most  honorable,  a 
man  who  follows  the  profession  must  be  able 
to  earn  a  living,  and  while  Jealously  guarding 
tile  relations  between  attorney  and  client, 
and  never  hesitating  to  enforce  fair  dealing 
on  the  part  of  the  attorney  toward  the  client, 
any  contract  between  the  attorney  and  client 
for  the  attorney's  compensation  for  legal 
services,  so  long  as  the  same  is  fair,  reason- 
able, and  valid,  will  be  enforced. 

Many  cases  will  be  found  cited  in  the  note 
to  section  421,  Thornton  on  Attorneys  at  Law, 
upholding  the  validity  of  contracts  for  con- 
tingent fees  generally.  We  do  not  believe 
any  case  will  be  found  which  upholds  the 
validity  of  a  contingent  fee  beyond  the  rule  of 
necessity,  that  is  to  say,  the  courts  will  not 
uphold  such  contracts  where  provisions  may 
be  made  for  the  prosecution  of  the  suit  by  the 
court  In  other  ways.  The  most  familiar  il- 
lustration is  that  offered  by  suits  for  divorce 
and  alimony.  Contracts  have  been  made  by 
attorneys  to  prosecute  such  suits  for  a  desig- 
nated portion  of  the  alimony  recovered,  and 
all  such  contracts,  so  far  as  we  are  aware, 
have  been  declared  invalid  upon  one  ground 
or  the  other,  1.  e.:  (1)  That  there  was  no  ne- 
cessity for  permitting  such  contracts,  because 
the  court  was  authorized  by  law  to  require 
the  husband  to  pay  suit  money,  thus  enabling 
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the  wife  to  prosecute  her  action ;  (^  that  It  Is 
the  policy  of  the  law  that  reconciliation 
should  be  effected  between  husband  and  wife, 
and  the  attorney,  having  a  great  interest  In 
the  amount  of  alimony  recovered,  which  de- 
pended, of  course,  upon  the  prosecution  of  the 
suit  to  a  conclusion,  would  at  all  times  be 
standing  in  the  way  of  such  reconciliation. 
This  matter,  in  so  far  as  divorce  cases  are 
concerned,  was  ably  discussed  by  the  Supreme 
Court  of  California  in  the  case  of  Newman 
V.  Freitas,  129  CaL  283,  61  Pac.  907,  50  L.  R. 
A.  648.  Many  other  similar  cases  will  be 
found  referred  to  In  the  note  to  the  case  of 
Roller  V.  Murray,  38  I..  R.  A.  (N.  S.)  1202; 
Bamgrover  v.  Pettigrew,  2  Ia  R.  A.  (N.  S.) 
260.  Many  of  these  cases,  wlille  not  discuss- 
ing the  reason  for  the  rule,  held  that  such 
contracts  are  void  as  against  public  policy. 

There  is  no  case  directly  in  point  on  the 
proposition  involved  in  the  case  now  under 
consideration.  There  Is  a  discussion  of  the 
question  in  the  case  of  Price  v.  Caperton,  1 
Duv.  (Ky.)  207,  but  what  wag  said  there  on 
the  subject  was  obiter.  a%e  only  point  de- 
cided was  the  right  of  private  prosecutors  to 
appear  in  the  state's  case,  and  the  right  was 
upheld. 

If  the  right  of  a  private  prosecutor  to  ac- 
cept employment  for  a  contingent  fee  is  view- 
ed from  the  point  of  necessity,  clearly  the 
contract  would  not  be  upheld,  because  the 
state  by  Its  prosecuting  officers  is  presumed  to 
be  able  to  attend  to-  the  prosecution  of  all 
criminal  cases,  and  again  probably  the  power 
rests  in  the  court  in  a  case  of  necessity  to 
appoint  some  member  of  the  bar  to  appear 
and  assist  in  the  prosecution.  So  there  would 
be  no  occasion  for  Invoking  the  law  of  neces- 
sity, as  is  done  by  the  courts  in  upholding  the 
contingent  fee  contract  in  civil  cases.  Hence 
it  could  not  be  said  that  the  necessities  of  the 
case  would  result  in  the  abrogation  of  the 
common-law  rule.  Unlike  a  dvil  suit  where 
the  ability  6f  the  plaintiff  to  pay  any  fee 
ml^t  depeai  upon  the  establishment  of  his 
cause  of  action,  here,  under  no  conceivable 
aspect  of  the  case,  could  the  party's  ability 
to  employ  a  private  prosecutor  in  a  criminal 
case  be  increased  or  diminished  by  the  out- 
come of  the  {iTosecution.  On  the  other  hand, 
we  have  injected  into  the  prosecution  of  a 
criminal  case  a  prosecutor  whose  personal 
interests  would  be  subserved  best  by  securing 
the  conviction  of  the  defendant,  and  this  re- 
gardless of  the  question  as  to  whether  or  not 
the  defendant  were  guilty  or  innocent ;  that 
Is  to  say,  the  size  of  his  fee,  or' possibly 
whether  be  receive  any  fee  at  all,  would 
be  dependoit  uiK>n  the  conviction  of  the 
defendant,  however  Innocent  he  might  be. 
This  is  contrary  to  the  policy  of  our  law.  The 
state  provides  a  prosecuting  attorney,  pays 
him  a  salary,  and  no  part  of  bis  compensation 
is  dependent  upon  the  conviction  or  acquittal 
of  those'  charged  with  Infractions  of  the  state 
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law.  He  la  aapposed  to  be  a  disinterested 
person.  Interested  only  In  seeing  that  Justice  is 
administered  and  tbe  guilty  persons  punished. 
To  permit  and  sanction  tbe  appearance  on  be- 
half of  tbe  state  of  a  private  prosecutor, 
vitally  interested  personally  in  securing  the 
conviction  of  the  accused,  not  for  the  purpose 
of  npholding  the  laws  of  the  state,  but  in  or- 
der that  the  private  purse  of  the  prosecutor 
may  be  fattened,  is  abhorrent  to  the  sense  of 
justice  and  would  not,  we  believe,  be  tolerated 
by  an^  court 

[3]  But  assuming,  for  the  sake  of  argument, 
that  the  express  contract  which  the  court 
found  bad  been  made  was  contrary  to  pubUc 
policy  and  void  because  appellee  was  to  re- 
ceive a  contingent  fee,  the  question  neverthe- 
less remains  as  to  whether  the  decision  of 
the  court  is  sustainable  notwithstanding. 
The  appellee  In  his  complaint  did  not  declare 
especially  on  the  original  contract,  but  gen- 
erally indebitatus  assumpsit.  Tbe  appellant 
has  not  brought  up  the  evidence,  and  conse- 
quently we  are  unable  to  tell  Just  how  the 
express  contract  got  into  the  case,  but  it  will 
be  observed  tnmi  the  finding  made  by  the 
court  as  to  the  terms  of  the  express  contract 
there  was  no  illegality  In  that  which  appellee 
agreed  to  do,  1.  e.,  assist  In  the  prosecution  of 
the  criminal  case.  The  Illegality  was  in  the 
manner  by  which  he  was  to  be  compensated. 
In  Thornton  on  Attorneys  at  Law,  vol.  '2,  t 
435,  the  author  says: 

"The  general  rule  nndonbtedly  is  that  an  at- 
torney is  not  precluded  from  recovering  com- 
pensation for  valuable  services  by  the  mere  fact 
that  such  services  were  rendered  under  a  void 
or  voidable  contract.  There  can,  of  course,  be 
no  recovery  on  the  contract,  but  where  it  is  not 
inherently  malum  In  se  or  malum  prohibitum 
the  attorney  may  recover  the  reasonable  value 
of  his  services  on  a  quantum  meruit." 

[4]  The  author  of  the  note  to  tbe  case  of 
Bamgrover  v.  Pettlgrew,  2  L.  E.  A.  (N.  S.) 
260,  says: 

"There  is  an  obvious  distinction  bearing  up- 
on the  right  of  an  attorney  to  recover  upon  a 
quantum  meruit  for  services  rendered  pursuant 
to  an  illegal  contract,  between  a  case  where 
the  contract  is  illegal  because  the  services 
agreed  to  be  rendered  in  performance  thereof 
are  illegal,  and  a  case  where  tbe  contract  is 
illegal  only  because  of  ,8ome  improper  provi- 
sion relating  to  the  mode  of  compensation,  or 
an  illegal  stipulation  against  the  right  of  the 
client  to  compromise  the  claim  without  the  con- 
sent of  the  attorney.  It  is  apparent,  in  the 
first  case,  that  every  objection  to  permitting  a 
recovery  upon  an  express  contract  applies  with 
equal  force  to  a  recovery  upon  a  quantum  mer- 
uit. And  this  is  true  even  when  the  services 
are  not  intrinsically  illegal,  but  are  improper 
and  contrary  to  public  policy  because  of  the 
circumstances  under  which  they  are  rendered. 

"Thus,  it  was  held  in  Gammons  v.  Johnson, 
76  Minn.  76,  78  N.  W.  1035,  and  Gammons  v. 


Gnlbranson,  78  Mhm.  21,  80  N.  W.  779,  that  ^ 
attorney  who  enters  into  a  barratrous  contraa 
to  bring  suits  cannot  recover  upon  an  implied 
contract  for  services  rendered  in  a  suit  brought 
pursuant  to  such  contract;  though  the  services 
are  not,  in  themselves  and  apart  from  the  bar- 
ratrous contract,  improper  or  illegal.  But  tiie 
weight  of  authority  seems  to  support  the  prop- 
osition that,  if  the  services  performed  by  tbe 
attorney  are  not  themselves  .illegal,  either  in- 
trinsically or  by  reason  of  the  circumstances 
under  which  they  are  rendered,  the  attorney 
may  recover  upon  a  quantum  meruit  for  their 
reasonable  value,  notwithstanding  that  the  con- 
tract is,  for  other  reasons,  cbampertous  and  il- 
legal." 

Later  cases  drawing  tbe  same  distinction 
will  be  found  dted  in  a  note  to  the  case  of 
Boiler  T.  Murray,  supra.  A  reading  of  the 
cases  cited  in  these  two  notes  (and  tbe  notes 
are  very  full  and  complete  and  further  cita- 
tion would  duly  be  as  to  subsequent  cases) 
will  show  that  when  the  distinction  pointed 
out  by  the  author  of  the  note  In  the  cat>e  first 
referred  to  Is  kept  in  mind  the  authorities 
an  all  In  agreement  Wlhea  the  illegaUty, 
either  In  whole  or  in  part.  Is  In  the  thing 
which  tbe  party  seeking  to  recover  was  to 
do,  then  there  can  be  no  recovery  upon  a 
quantum  meruit  But  where  tbe  Illegality 
was  not  in  what  tbe  jAalntUI  was  to  do  but  in 
tbe  manner  in  which  be  was  to  be  compensat- 
ed for  doing  the  legal  thing,  then  he  can  re- 
cover upon  a  quantum  meruit  for  the  rea- 
sonable value  of  his  services.  Tbls  was  evi- 
dently the  theory  upon  which  tbe  court  below 
gave  judgment  for  appellee,  and  upon  this 
theory  the  judgment  Is  sustainable. 
Tbe  Judgment  will  therefore  be  affirmed; 
and  It  Is  so  ordered. 

PABKER,  a  J.,  and  BATNOLDS,  J,  con- 
cur. 


SIMMERS  at  al.  V.  BOYD  et  al.    (No.  2441.) 

(Supreme    Court   of   New   Mexico.     May   27, 
1920.) 

(BvUatut  hv  the  Court.) 

Appeal  and  error  ®=3356,  395— On  falfnra  to 
appeal  or  file  oost  bond  In  time,  appeal  dis- 
missed. 
Where   an   appeal   was'  either   not  taken 
within  6  months  from  the  entry  of  the  final 
judgment,  or,  if  taken  within  the  time  limited, 
tbe  cost  bond  was  not  filed  within  30  days, 
as  required  by  section  15,  c  43,  Laws  1917, 
the   appeal   will  be  dismissed.     Hemandes  v. 
Roberts,  24  N.  M.  253,  173  Pac.  1034.  fol- 
lowed. 

Appeal   from  District   Court  Dofia  Ana 
County;  Medler,  Judge. 

Action  between  John  Alexander  Simmers 
and  another  and  Nathan  E.  Boyd  and  an- 
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otlier.     Judgment  for  fhe  latter,  and   the 
former  appeal.    Appeal  dlsmimed. 

Holt  &  Sutherland,  of  Zas  Gruces,  for  ap- 
pellants. 
J.  H.  Paxton,  of  Las  Graces,  for  appellees. 

BOBERTS,  J.  In  this  case  final  Judgment 
was  signed  Iqr  the  district  Judge  on  the  2Stfa 
day  of  September,  1918.  The  Judgment  was 
filed  with  the  clerk  of  the  district  court  on 
the  26th  day  of  September,  1918.  On.  the 
25th  day  of  March,  1919,  connsel  for  appel- 
lant filed  with  the  clerk  of  the  district 
court  of  DoSa  Ana  county  an  application  for 
an  api)eal.  The  order  granting  the  api>eal 
was  signed  by  the  district  judge  on  the  27th 
day  of  March^nd  was  filed  in  the  ofilce  of 
the  clerk  of  the  district  court  on  the  26th- 
day  of  April,  1919. 

Section  1,  c.  43,  Laws  1917,  gives  any 
party  aggrieved  the  right  to  appeal  at  any 
time  "within  six  months  from  the  entry  of 
any  final  Judgment  In  any  dvil  action."  Ap- 
pellee has  moved  to  dismiss  the  appeal  here- 
in, because  it  was  not  taken  within  the  time 
limited  by  the  statute.  Judgment  having 
been  entered  on  the  26th  day  of  September, 
1918,  the  6  months  within  which  the  appeal 
could  be  taken  expired  on  the  26th  day  of 
March,  1919.  Appellant  contends  that  the 
appeal  was  taken  by  the  filing  of  the  motion 
therefor  on  the  25th  day  of  March,  1919,  in 
the  office  of  the  clerk  of  the  district  court, 
that  the  granting  of  the  appeal  was  a  matter 
of  right,  and  that  the  order  of  the  court  al- 
lowing the  appeal  was  a  ministerial  act  at 
most,  and  that  he  should  not  be  prejudiced 
by  reason  of  the  absence  or  failure  of  the 
Judge  to  act  11,  however,  we  accept  ap- 
pellant's statnnent  as  true — ^L  e.,  thjit  the 
appeal  was  taken  on  the  26th  day  of  March 
by  the  filing  of  his  application  therefor,  and 
that  this  was  within  the  6  months  period 
limited  by  the  statute— appellant  is  then  con- 
fronted with  a  Jurisdictional  defect  which 
necessitates  a  dismissal  of  the  appeal. 

Section  16,  c.  43,  Laws  1917,  requires  the 
filing  of  a  cost  bond  within  30  days  from  the 
time  of  taking  an  appeal  or  suing  out  a 
writ  of  error,  and  further  provides  that  upon 
failure  so  to  do  the  appeal  "shall  fall."  In 
the  case  of  Hernandez  v:  Roberts,  24  N.  M. 
263,  178  Pac.  1034,  In  discussing  the  effect 
to  this  statute,  we  said:     ' 

"It  provides  that  in  case  of  failure  to  file 
the  bond  the  appeal  or  writ  of  error  shall  fail. 
•  •  ♦  This  court  is  deprived  of  Jurisdiction 
to  hear  and  determine  the  cause  in  case  of 
failure  to  file  the  bond,  and  this  consequence  is 
not  to  be  avoided  by  either  waiver  or  consent 
of  the  opposite  party.  It  is  a  jprovision  evi- 
dently intended  by  the  Legislatnre  to  abate  all 
causes  brought  into  this  court  in  which  these 
reqoirementa  have  not  been  complied  with." 


Accepting  appellant's  statement  as  correct 
that  his  appeal  was  taken  on  the  26th  day  of 
March,  the  time  to  fil6  the  cost  bond  expired 
within  80  days,  or  on,  to  wit,  the  24th  day  <rf 
April,  1919.  The  cost  bond  was  not  filed  until 
the  26th  day  of  April,  consequently  not  with- 
in the  time  limited,  and  this  court  would 
be  without  Jurisdiction  to  hear  and  determine 
the  appeaL 

Therefore,  under  either  ylew  of  the  case, 
the  appeal  will  have  to  be  dismissed;  and 
it  is  so  ordered. 


PAREDB, 
concur. 


0.    J.,    and   BAYNOLDS.    J., 


June  8, 


NORMENT  et  ox.  (HAWKINS,  IntsrveMr)  V. 
MAROORF  et  al. 

NORMENT  et  ux.  (SECURITY  INVEST- 
MENT   It    DEVELOPMENT   CO.,    la- 
tervensr)    v.   SAME. 

(Nos.  2301,  3^02.) 

(Supreme  Court  of  New  Mexico. 
1920.) 

(BvUabiu  &v  t^  Court.) 

1.  Appeal  and  error  «=>660 (2)— Appellant  tak< 
Ina  up  less  than  the  entire  record  eannot 
suoiest  dinilnatlon  or  apply  for  oertlorarl 
to  sapply  the  sane. 

Where  appellant  takes  up  less  than  the  en- 
tire record  under  section  82,  c.  43,  Laws  1917, 
he  cannot,  under  section  34  of  the  sam^  chap- 
ter, suggest  a  diminution  of  the  record  or  ask 
for  a  certiorari  to  supply  such  diminution  after 
he  has  filed  his  brief  on  the  merits. 

2.  Appeal  (nd  error  «=s>596— Appellant's  duty 
to  make  transcript  comply  with  statut*  stated. 

While  section  23,  c.  43,  Laws  1917,  pro- 
vides that  in  all  cases  the  transcript  of  record 
shall  contain  a  copy  of  the  final  judgment,  or- 
der, decision,  or  conviction  appealed  from,  it  is 
the  duty  of  appellant  to  see  that  the  transcript 
filed  complies  with  this  section,  as  the  duty 
rests  upon  the  appellant  in  all  cases  to  see 
that  a  proper  transcript  is  filed  in  the  appel- 
late court. 

3.  Appeal  and  error  «=3>607(2)— Appellant  tak. 
Ing  up  less  than  entire  raoord  must  set  forth 
In  prsBoipe  questions  desired  to  be  reviewed. 

WherQ,appellant  takes  np  less  than  the  en- 
tire record  under  section  82,  c.  48,  Laws  1917, 
it  is  his  duty  in  his  precipe  to  set  forth  the 
question  which  be  desires  to  have  reviewed  on 
appeal  and  the  portion  of  the  record  which  he 
deems  essentisl. 

Appeal  from  District  Court,  Santa  Fd  Coun- 
ty; HoUoman,  Judge. 

Suits  by  O.  O.  Mardorf  and  another  against 
James  W.  Norment  and  vrife,  wherein  F.  O. 
Hawkins  intervened  In  one  action,  and  the 
Security  Investment  &  Development  (Company 
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In  the  other.  From  a  ruling  In  each  case  re- 
fusing leave  to  Intervene,  Interveners  appeal. 
Dismissed. 

A.  M.  Edwards  and  J.  H.  Crist,  both  of 
Sauta  re,  for  appellants. 
E.  R.  Wright,  of  Sauta  F6,  for  appellees. 

ROBERTS,  J.  One  opinion  wlU  dispose  of 
the  question  presented  In  each  of  the  above 
cases.  Mardorf,  as  trustee,  and  the  bank,  sued 
Norment  and  wife  to  foreclose  certain  real 
estate  mortgages,  and  also  to  enforce  a  Judg- 
ment lien  which  it  claimed  upon  certain  real 
estate.  Turley  and  wife  were  Joined  as  de- 
fendants because  they  Iiad  purchased  some  of 
the  real  estate  covered  by  the  Uen.  The  mat- 
ter went  to  Judgment,  and  the  property  was 
ordered  sold.  The  special  master  in  con- 
formity with  the  order  of  the  court  made  the 
sale  and  reported  the  same  to  the  court  and 
asked  its  approval.  The  sale  was  made  Mardi 
11,  1918.  The  report  of  sale  was  filed  May 
18, 1918.  On  March  23, 1918,  appeUant  Haw- 
kins filed  his  petition  in  Intervention  in  which 
he  set  out  that  on  the  2l8t  of  February,  1918, 
for  a  valuable  consideration,  he  had  purchas- 
ed from  James  W.  Norment  all  the  property, 
real  and  personal,  covered  by  the  order  of  sale 
and  asking  certain  reQef  against  what  was 
known  as  the  "Sandell  Judgment,"  and  that 
certain  moneys  alleged  to  be  overplus  after 
discharging  the  mortgage  liens  be  paid  to 
him.  Afterwards,  on  the  2Sd  day  of  June,  he 
filed  objections  to  tlie  special  master's  re- 
port of  sale.  Tb.e  record  here  shows  that  on 
April  29,  1918,  an  order  was  entered  denying 
the  petition  in  intervention,  and  Hawkins  the 
right  to  intervene.  On  the  27th  day  of  May, 
1918,  the  court  approved  the  special  master's 
report  of  sale.  On  the  14th  day  of  June 
Hawkins  filed  a  motion  for  appeal  "from  the 
order  of  the  court  entered  in  this  case  May 
27,  1918,  overruling  and  denying  his  petition 
for  leave  to  intervene  in  the  above-entitled 
cause  and  for  leave  to  make  and  file  certain 
objections  to  the  special  master's  report  in 
this  cause."  The  appeal  was  granted  on  the 
same  day  and  was  in  conformity  with  the  ap- 
plication. 

In  cause  No.  2302,  in  which  the  Security 
Investment  &  Development  Company,  inter- 
yeaei,  appeals,  the  facts  were  the  same  as 
those  Just  stated,  except  that  om  the  23d 
day  of  May,  1918,  the  Security  Investment  & 
Development  Company  sought  to  intervene, 
setting  up  the  fact  that,  after  the  "Sandell 
Judgment"  became  a  lien  on  the  Normeuts' 
property,  it  became  a  purchaser  of  the  prop- 
erty, and  in  its  petition  to  intervene  sought 
to  show  facts  which  would  require  the  court 
to  satisfjr  the  Sandell  Judgment  first  out  of 
the  property  sold  and  then  the  balance  to  be 
applied  on  the  mortgage  lien  leaving  the  real 
estate  not  covered  by  the  mortgage  free  from 
the  lien  of  the  Sandell  Judgment.  It  also  on 
the  29th  day  of  AprU,  1918,  filed  objections 


to  the  special  master's  retort  of  sale,  wbldi 
were  designed  to  accomplish  the  same  pur- 
pose. Its  right  to  Intervene  was  denied  by 
order  entered  April  29,  1918.  On  May  27th 
following  an  order  was  filed  approving  the 
special  master's  sale.  The  motion  for  appeal 
and  allowance  of  the  same  were  worded  iden- 
tically with  the  motion  and  order  in  cause 
No.  2301. 

Appellees  move  to  dismiss  the  appeal  in 
both  cases  on  the  ground  that  no  order.  Judg- 
ment, or  decree  was  ever  entered  In  dther  of 
said  causes  from  which  the  appeal  was  pre- 
tendedly  taken  on  the  14th  day  of  June,  1918; 
in  other  words,  each  appeal  was  prayed  and 
granted  from  the  order  of  the  court  entered 
on  May  27,  1918,  denying  the  right  to  inter- 
vene or  to  file  objections  to  Nke  master's  re- 
port In  each  case,  and  the  only  order  which 
appears  in  the  record  is  the  one  of  April  29th. 

Appellants  In  each  case  filed  a  brief  on  the 
merits  March  26,  1919.  AiHsellees'  motion  to 
dismiss  was  filed  on  April  2d  thereafter.  In 
October,  1919,  appellants  in  each  case  filed  a 
motion  for  certiorari  for  diminution  of  the 
recqrd,  in  which  it  is  alleged,  substantially 
supported  by  affidavit,  that  there  was  an  or- 
der entered  on  the  27th  day  of  May,  1918,  in 
each  of  said  causes  denying  intervener  in 
each  case  the  right  to  intervene,  and  showing 
that  the  order  and  objections  were  omitted 
from  the  transcript  by  mistake  of  the  clerk; 
said  derk  having  copied  Into  the  record  a 
similar  record  of  April  29,  1918.  Appellees 
contend  that  appellants  are  not  entitled  to 
the  writ  of  certiorari  because  of  the  provi- 
sions of  section  34,  a  48,  Lews  1917,  which 
reads  as  follows: 

"The  appellant  or  plaintiff  in  error  shall  not 
be  heard  to  suggest  a  diminution  of  the  rec- 
ord or>  to'  ask  for  a  certiorari  to  supply  sudi 
diminution  in  any  case  where  such  appellaat  or 
plaintiff  in  error  has  caused  to  be  certified  to 
the  Supreme  Court  either  by  agreement  or  un- 
der section  ttiirty-two  less  than  the  entire  rec- 
ord, unless  such  suggestion  or  motion  sliall  b« 
made  prior  to  the  filing  of  Iiis  brief,"  etc. 

Section  32,  referred  to  in  section  34,  in  so 
far  as  material,  reads  as  follows: 

"Whenever  it  is  desired  to  review  the  action 
of  the  trial  court  upon  any  point  or  points  not 
necessarily  involving  all  of  the  record  or  evi- 
dence in  a  cause  and  no  agreement  between 
tlie  parties  has  been  made  as  provided  in  the 
two  preceding  sections,  the  appsllant  or  plain- 
tiff in  error  shall  file  in  the  office  of  the  clerk 
of  the  district  court  a  precipe  setting  forth  the 
questions  he  desires  to  have  reviewed,  and 
those  portions  of  the  record  and  proceedings 
he  deems  necessary  for  such  review;  and  he 
shall  be  bound  in  the  Supreme  Conrt  by  the 
precipe  so  filed." 

The  two  preceding  sections  referred  to  in 
section '32  read  as  follows: 

"Sec.  30.  The  parties  may  by  agreement  in 
writing,  with  the  approval  of  the  Judge,  dir^ 
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the  clerk  of  the  district  conrt  in  malcing  up 
the  transcript,  for  the  Supreme  Court,  to  omit 
therefrom  any  designated  portion  of  the  pro- 
ceedings not  deemed  material  to  the  disposition 
of  the  cause  in  the  Supreme  Conrt  and  in  such 
case  the  transcript  of  the  record  shall  not  em- 
brace such  portions  of  the  proceedings. 

"Sec.  81.  The  parties  may,  without  the  ne- 
cessity of  setting  out  all  the  proceedings  at 
length,  agree  npon  such  agreed  statement  of 
the  case  and  of  the  facts  proven,  with  or  with- 
out copies  of  any  part  of  the  proceedings,  as 
shall,  in  their  opinion,  enable  the  appellate 
court  to  determine  whether  there  has  been  any 
error  in  the  Judgment;  and  if  the  judge  shall 
approve  and  sign  such  statement  the  same 
should  be  ffled  among  the  papers  of  the  cause 
and  shall  constitute  a  part  of  the  record,  and 
on  appeal  or  writ  of  .error  shall  be  copied  into 
the  transcript  in  lieu  of  such  proceedings  them- 
selves." 

[1]  It  lit  argued  that  appellants  in  each  of 
the  cases  did  not  bring  up  all  of  the  record ; 
that  the  prxdve  filed  In  each  case  called  for 
the  Judgment  of  foreclosure  and  for  no  part 
of  the  record  proper  which  preceded  such 
Judgment,  for  the  special  master's  repbrt  of 
sale,  petition  in  Intervention,  objections  to 
the  special  master's  report,  court's  order 
overmllng  said  objections,  court's  order  ap- 
proving said  special  master's  report,  motion 
for  appeal,  court's  order  granting  appeal, 
bond,  stipulation  for  extension  of  time,  or- 
der of  court  granting  same,  certificate  of 
costs,  and  the  prscipe ;  that,  appellants  having 
by  prsedpe  asked  for  less  than  the  entire  rec- 
ord, they  were  proceeding  apparently  under 
section  32 ;  that,  if  so,  section  34  conclusively 
precludes  them  from  suggesting  a  diminution 
of  the  record,  because  the  application  was  not 
made  prior  to  the  filing  of  their  brief  on  the 
merits,  and  the  statute  would  seem  clearly  to 
have  this  effect  Consequently,  if  the  appeal 
is  taken  under  said  section  32,  and  It  was 
appellants'  intention  to  present  a  question  not 
involving  all  of  the  record,  they  are  precluded 
from  applying  for  certiorari.  This  being 
true,  then  the  case  would  stand  here  with  an 
appeal  prayed  and  allowed  from  a  Judgment 
not  Incorporated  into  the  transcript,  and,  no 
final  Judgment  appearing  in  the  transcript 
from  which  the  appeal  Is  taken,  of  course  It 
should  be  dismissed. 

Appellants  argue,  however,  that  section  23 
provides  that  in  all  cases  the  transcript  of 
record  shall  contain  a  copy  of  the  final  Judg- 
ment, order,  decision,  or  conviction  appealed 
from,  etc.,  and  because  of  this  section  it  was 
the  duty  of  the  clerk,  without  appellants  ask- 
ing him  to  do  so  in  the  prteclpe,  to  Include  the 
final  Judgment  from  which  the  appeal  was 
taken;  that  the  failure  was  the  default  of 
the  clerk,  and  it  is  the  duty  of  the  court  to 
notice  such  failure  and  correct  the  same  by 
having  the  clerk  of  the  district  court  comply 
with  his  duty  under  the  statute. 

[2]  If  appellants'  construction  of  this  stat- 
ute be  accepted,  still  the  duty  rested  upon 


them  to  see  that  a  proper  transcript  was  filed 
In  this  court  l^e  duty  of  having  a  tran- 
script properly  prepared  and  filed  rests  upon 
the  appellant  or  plaintiff  in  error.  Baca  v. 
Unknpwn  Heirs,  20  N.  M.  1,  146  Fac.  946, 
Ann.  Gas.  1918C.  612;  New  Mexico,  Colo. 
Coal  Mining  Co.  v.  Baker,  21  N.  M.  531,  157 
Paa  167;  Loftus  v.  Jonnson,  22  N.  M.  302, 
161  Pac  1115;  Baca  v.. Catron,  24  N.  M.  242, 
178  Pac.  862. 

In  the  case  of  the  Oaoss-Langenberg  Hat 
Co.  v.  Bank,  17  N.  M.  238, 124  Pac.  794,  a  writ 
of  error  was  allowed  by  the  Supreme  Court 
The  transcript  failed  to  contain  the  writ  of 
error  and  citation  thereon  which  was  com- 
manded by  section  23  in  the  same  language  as 
applies  to  the  final  Judgment  This  court  dis- 
missed the  writ  of  error  upon  the  ground 
that,  absent  the  writ  of  error  from  the  tran- 
script, it  had  no  Jurisdiction  to  entertain  the 
cause,  and  the  same  argument  as  to  lack  of 
Jurisdiction  would  apply  to  the  absence  of 
the  final  Judgment  The  significant  fact, 
however.  Is  tliat  the  court  Instead  of  issuing 
a  writ  of  certiorari  commanding  the  clerk  to 
send  up  the  writ  of  error  dismissed  the  same. 

But,  while  said  section  23  commands  in  all 
cases  that  Insertion  in  the  transcript  of  the 
final  Judgment  and  the  other  matters  named. 
It  is  silent  as  to  the  person  upon  whom  the 
duty  rests.  The  next  section  (section  24)  says 
that  either  party  may  file  a  praecipe  for  a 
transcript  of  the  record  with  the  clerk,  and 
makes  It  the  duty  of  the  clerk  to  prepare  the 
transcript  in  accordance  with  the  praecipe. 
As  above  shown,  this  court  has  held  in  sev- 
eral cases  that  the  duty  of  seeing  that  the 
transcript  is  properly  prepared  rests  upon  the 
appellant  or  plaintiff  In  error,  and  it  was  his 
duty  to  see  that  the  final  Judgment  was  In- 
cluded in  the  transcript  If  It  was  not  there 
when  the  transcript  was  first  filed  In  this 
court  under  the  statute,  he  had  until  his 
brief  was  filed  on  the  merits  in  which  to 
have  the  mistake  corrected.  The  Legislature 
has  seen  fit  to  place  a  limitation  upon  his 
right  to  supply  deficiencies  in  the  record,  and 
has  said  that  he  cannot  do  so  after  he  has 
filed  his  brief  on  the  merits.  To  permit  the 
issuance  of  the  writ  of  certiorari  at  this  time 
would  be  to  disregard  the  plain  provisions  of 
the  statute.    This  the  court  cannot  do. 

[3]  But,  aside  from  this  question,  the  prae- 
cipe filed  by  appellants  was  apparently  under 
section  32,  and  was  wholly  deficient  under 
said  section  to  entitle  them  to  have  any  ques- 
tion reviewed.  The  praecipe  fails  to  set  forth 
any  question  which  they  desire  to  have  re- 
viewed, and,  calling  for  less  than  the  entire 
record  as  It  does,  the  record  would  be  defi- 
cient under  the  general  provisions  of  the  stat- 
ute; In  other  words,  under  said  chapter  43, 
the  appellant  is  required  to  either  bring  up 
the  entire  record,  that  Is  to  say,  "all  entries, 
orders,  and  rulings  of  record  In  the  clerk's 
office,  and  all  papers  regularly  filed  ln°  a 
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cattse  with  fha  derk  of  tbe  district  court" 
made  a  part  of  the  record  prt^er  by  section 
28,  wben  he  takes  bis  appeal,  and  having 
done  which  he  Is  in  a  position  to  review  any 
question  dependent  only  upon  the  record 
proper  for  determination,  which  he  elects  to 
assign  as  error,  or  be  may  proceed  under  ei- 
ther sections  30,  81,  or  32  of  said  chapter.  If 
proceeding  under  section  82,  bringing  up  less 
than  the  entire  record,  he  must  set  forth  in 
bis  praecipe  the  question  which  he  desires 
to  have  reviewed.  If  appellants  elect  to  con- 
tend that  they  are  proceeding  under  the  gen- 
eral provisions  relative  to  appeal,  then  they 
are  unable  to  present  any  question  because 
the  record  Is  deficient;  In  other  words,  they 
have  not  brought  up  all  the  record.  If  they 
are  proceeding  under  the  section  referred  to, 
which  gives  the  ^.ppellant  or  plalntUC  in  error 
the  right  to  bring  up  leas  than  the  entire  rec- 
ord, then  they  are  unable  to  present  any  ques- 
tion, because  they  do  not  set  forth  as  re- 
quired by  the  statute  in  their  prtecipe  the 
question  which  they  desire  to  have  reviewed. 
So  in  either  event,  and  even  If  the  certiorari 
were  granted,  appellants  would  be  unable  to 
present  any  question  for  the  determination  of 
Oils  conrt.  For  which  reason  the  writs  of  er- 
ror will  be  dismissed ;  and  it  is  so  ordered. 

PARKER,  O.  J.,  and  RAYNOLDS,  J.,  con- 
cur. 


MARDORF  at  al.  v.  NORMENT  at  ax. 
(No.  2310.) 

(Supreme  Court  of  New  Mexico.    June  S, 
1920.) 

(Byttahut  by  the  Court.) 

Appeal  and  error  €=3330(1)— Appeal  will  be 
dismissed   where   appellant  has   parted   with 
his  Interest  and  taken  Inconsistent  position. 
Where  it  is  made  to  appear  to  the  Supreme 
Ckiurt  by  affidavit,  or  otherwise,  after  an  appeal 
was  taken,  that  the  appellant  has  parted  with 
his  interest  in  the  subject-matter  of  the  liti- 
gation, and  has  by  act  and  agreement  taken 
a  position  inconsistent  with  his  right  of  appeal 
and  no  actual  controversy  exists  between  tbe 
parties,  the  appeal  wUl  be  dismissed. 

Appeal  from  District  Court,  Santa  F6  Coun- 
ty; Holloman,  Judge. 

Action  by  O.  G.  Mardorf,  trustee,  for  the 
Capital  City  Bank,  and  the  Capital  Caty 
Bank,  against  James  W.  Norment  and  wife. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Appeal  dismissed. 

J.  H.  Crist  and  A.  M.  Edwards,  both  of 
Santa  V6,  for  appellants. 
B.  B.  Wright,  of  Santa  Ti,  for  appellees. 


ROBERTS,  J.  This  appeal  was  prosecuted 
by  James  W.  Norment  and  wife,  defendants 
in  the  court  below,  from  a  judgment  foreclos- 
ing a  mortgage  lien  upon  certain  real  estate 
owned  by  said  Norments,  and  from  the  or- 
der of  the  court  approving  the  master's  re- 
port of  sale  and  action  thereon. 

The  bank  purchased  &  Judgment  lien  upon 
Norment's  property  for  more  than  $4,000 
known  as  the  "Sandell  Judgment."  Appel- 
lants contended  In  the  lower  conrt  that  the 
bank  should  have  paid  off  the  Judgment  and 
secured  the  satisfaction  thereof  imder  an 
agreement  which  they  had  with,  the  bank, 
and  that  the  money  for  such  purpose  was  se- 
cured by  a  mortgage  which  they  had  execut- 
ed to  tbe  bank.  This  n)ortgage  covered  only 
a  portion  of  the  real  estate  owned  by  the 
Norments,  and  secured  other  indebtedness 
as  well.  Appellants  not  being  able  to  pay 
either  the  mortgage  debt  or  the  Judgment 
Hen,  the  bank  filed  suit  to  foreclose  its  mort- 
gage and  to  enforce  the  Judgment  Hen.  It 
proceeded  only  against  the  property  Included 
in  the  mortgage.  The  Judgment  Hen  covered 
aU  of  Normenfs  real  estate  In  Santa  F6 
county,  and  the  original  decree  entered  In 
the  foreclosure  suit  provided  that  the  prop- 
erty should  be  sold  and  the  Judgment  lien 
first  satisfied.  The  master  appointed  to  make 
the  sale  reported  to  the  court  that  he  had 
sold  the  property  j  that  the  proceeds  were  in- 
sufliclent  to  satisfy  both  the  Judgment  and 
mortgage  lien;  that  he  had  satisfied  the 
mortgage  debt  In  fuU,  and  there  was  a  bal- 
ance of  some  1700  to  be  applied  on  the  Judg- 
ment Hen,  and  the  Judgm«it  lien  was  kept 
aUve  as  to  the  remainder  of  Normenfs  real 
estate,  and  from  appellants'  brief  this  Is  the 
point  they  apparently  desire  to  review  in 
this  court 

AppeUees  have  filed  a  motion  to  dismiss 
the  appeal  because  appellants  havd  waived 
their  right  to  appeal,  and  by  their  acts  and 
conduct  have  estopped  themselves  from  prose- 
cuting the  same.  They  have  filed  affidavits 
setting  up  the  facts,  which  stand  uncontra- 
dicted showing  that  prior  to  the  sale  the 
Norments  divested  themselves  of  the  title  to 
all  the  real  estate  which  they  owned  In  Santa 
F6  county,  conveying  the  same  to  Mr.  Haw- 
kins, Mr.  Norment's  brother-in-law ;  that  the 
real  estate  was  subsequently  transferred  to 
the  Mutual  Investment  &  Agency  Company, 
a  holding  company  formed  by  Mr.  Hawkins; 
that  at  the  request  of  Norment,  acting 
through  his  attorney,  the  time  for  redemption 
was  extended  on  the  property  bid  in  by  the 
bunk  iu  satisfaction  of  Uie  Judgment  of  fore- 
closure; that  at  his  request  the  "Sandal 
Judgment"  was  assigned  to  Hawkins  by  the 
bank.  It  Is  contended  by  appellees  that  a 
Judgment  of  reversal  at  this  time  would  be 
ineffectual ;  that  Norment  has  no  further  In- 
terest In  the  Judgment  or  the  property  upon 
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whldi  It  was  a  lien,  and  this  la  apparently 
true  from  the  affidaTlts  and  records  before  ns. 
This  being  true,  there  Is  no  actual  contro- 
versy now  existing  between  Norment  and  the 
bank.  An  appellant  may  be  estoi^ed  from 
prosecuting  an  appeal  by  act  or  agreement 
which  is  Inconsistent  with  such  right  (3  C. 
J.  664),  and  where  there  Is  no  actual  con- 
troversy, there  can  be  no  appeal  (Eflllott's 
Appellate  Procedure,  §  148).  For  this  reason 
the  appeal  must  be  ^missed;  and  It  Is  so 
ordered. 


PAKKER,  O,  J.,  and  RATNOLDS,  X, 
cur. 


con- 


LENOX  HALL  v.  SEELYE. 

(Supreme  Court  of  Kansas. 


(No.  22335.) 
June  6,  1820.) 


(SyUalmt  ly  <*e  Court.) 

1.  Schools  aid  school  districts  «=38— Oamurrer 
to  evidence  showing  that  extras  were  furnish* 
od  to  pupil  held  properly  sustained. 

The  evidence  failing  to  show  any  contract 
for  extras,  it  was  not  error  to  sustain  a  demur- 
rer to  the  evidence  introdoced  for  the  purpose 
of  showing  that  they  were  furnished. 

2.  Frauds,  statute  of  <g=>  129  (2)— Actual  ae- 
ceptance  of  a  pupil  Into  school  held  to  satis- 
fy statute. 

It  was  error  to  charge  that  the  contract  to 
receive  the  defendant's  daughter  into  the  plain- 
tiff's school  needed  to  be  in  writing,  as  the 
facta  showed  her  actual  acceptance  as  a  pupil, 
which  was  sufficient. 

3.  Appeal  and  error  <S=>I064(I)— Trial  <g=»343 
—Erroneous  instruction  held  harmless;  oen- 
•ral  verdict  held  to  signify  that  contract  was 

,    not  performed. 

The  main  contention  was  as  to  perform- 
ance or  nonperformance  by  the  plaintiff  of  the 
terms  of  the  contract,  and  in  the  absence  of 
special  findings  the  general  verdict  in  favor  of 
the  defendant  fairly  signifies  that  the  jury  f oimd 
the  services  were  not  performed,  and  from 
all  the  facts  and  circumstances  shown  by  the 
record  the  error  is  deemed  harmless. 

Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  Lenox  Hall,  a  corporation, 
against  A.  B.  Seelye.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

R.  H.  Seeds  and  C.  S.  Crawford,  both  of 
Abilene,  for  appellant. 
Bruce  C.  Hurd,  of  Abilene,  for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
upon  a  contract  by  which  the  defendant's 
daughter  had  entered  Its  school  for  the  year 
beginning  September,  1916,  and  ending  June, 


1917,  claiming  an  unpaid  balance  due  of  $330. 
The  sec<Mid  cause  of  action  was  for  alleged 
extras  furnished  In  the  sum  of  $30.20.  The 
defendant  denied  entering  into  the  contract 
as  alleged,  and  averred  that  if  any  was  made 
it  was  void  under  the  statute  of  frauds,  and 
denied  the  correctness  of  the  account  set  out 
in  the  second  cause  of  action,  but  admitted 
the  payment  of  $430. 

It  seems  that  the  school  catalogue  provid- 
ed, among  other  things,  that  pupils,  unless 
altered  with  written  agreement  to  the  con- 
trary, were  received  only  for  the  full  school 
year  or  such  part  as  remained  after  their 
entrance — 

"and  are  accepted  with  the  understanding  that 
parent  or  guardian  is  financially  responsible  for 
full  payment  tor  the  full  year  or  such  part  as 
remains  after  entrance.    •    *    • " 

The  application  for  entrance  covered  the 
school  year  at  $760,  including  extras — piano, 
harmony  (25  lessons),  and  physical  education. 
The  principal  wrote  the  defendant's  wife: 

"Under  the  list  of  extras  yon  will  notice  that 
private  lessons  in  harmony,  one  lesson  per 
week,  is  $25  per  term  of  25  lessons.  •  •  * 
Therefore,  with  the  two  extras  in  addition  to 
piano,  the  price  for  board  and  tuition  for  the 
year  would  be  $760.    »    •    • " 

The  founder,  president,  and  principal  of 
the  school  testified  that  she  did  not  know  any 
cause  or  reason  why  the  pupil  failed  to  re- 
turn after  the  Christmas  holidays.  Her 
secretary  wrote  to  the  defendant  and  bis  wife 
in  October  that  the  music  teacher  had  been 
giving  the  pupil  private  lessons  in  harmony, 
as  it  seemed  there  had  been  no  class  In  har- 
mony formed  for  that  year: 

"In  talking  it  over  with  Mr.  Moll,  however,  he 
assures  us  that  it  will  be  necessary  for  Marion 
to  have  full  lessons  in  harmony  to  graduate,  and 
X  feel  very  sure  that  you  will  not  object  to  the 
extra  charge  for  this.  Mr.  Moll's  charge  per  les- 
son is  $3,  and  as  we  do  not  know  just  how  many 
lessons  it  will  take  to  give  her  the  required 
amount  of  harmony,  that  is,  whether  it  will  take 
all  or  part  of  the  second  semester,  perhaps  the 
better  way  would  be  to  make  the  charge  for 
these  lessons  as  they  are  taken.  In  Marion's 
contract,  $26  was  allowed  for  the  class  har- 
mony, so  this  amount  stands  to  her  credit,  and 
we  will  charge  the  harmony  lessons  against 
this  amount." 

In  reply  the  mother  wrote  that  she  had 
inferred  there  would  be  a  class  in  harmony 
or  her  money  would  not  have  been  accepted; 
that  she  was  afraid  music,  which  ,Bhe  desired 
to  be  the  principal  work,  was  being  sacrificed 
for  the  literary  work,  and  from  what  she 
could  read  -between  the  lines  In  her  daugh- 
ter's letters  the  mother  condnded  music 
hours  were  not  rtgular  and  were  being  short- 
ened to  give  time  for  other  things;  further, 
that  she  and  her  husband  were  not  quite 
satisfied  that  the  daughter  was  receiving  the 
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benefit  from  her  work  they  bad  hoped  for, 
and  were  undecided  whether  she  would  con- 
tinue for  the  second  semester' or  not.  The 
pupil  testified  that  she  was  enrolled  for  a 
course  in  harmony,  but  that  she  had  no  class 
lessons  In  harmony;  on  the  other  hand,  was 
required  to  take  private  lessons  in  the  course 
and  to  pay  $3  apiece  for  them. 

The  head  of  the  school  testified  that  she 
furnished  the  extras  sued  for  in  the  second 
cause  of  action,  "some  of  them  being  by  her 
request,"  and  acted  on  her  own  Judgment 
because  she  had  charge  of  the  child's  educa- 
tion, but  did  not  consult  the  father,  who 
signed  the  contract,  and  that  the  charges 
were  reasonable. 

The  defendant  recovered  in  the  action  and 
the  plaintiff  appeals,  assigning  as  error  the 
sustaining  of  the  demurrer  to  the  evidence 
on  the  second  cause  of  action,  the  giving  of 
Improper  instructions  to  the  Jury,  and  the 
denying  of  a  new  trial. 

[1]  It  is  asserted  that  the  witnesses  for  the 
plaintiff  testified  that  items  set  out  in  the 
second  cause  of  action  were  Just  and  reason- 
able, but,  as  the  correspondence  shows  no 
contract  for  these  extras,  the  court  properly 
sustained  the  demurrer  to  this  evidence. 

[2,  J]  Complaint  is  made  that  the  Jury 
were  charged  four  different  times  that  before 
they  could  find  for  the  plaintiff  it  was  neces- 
sary to  find  that  the  application  was  receiv- 
ed and  accepted  in  writing.  The  abstract 
shows  that  the  Jury  were  thus  charged  twice 
inferentially  and  once  directly,  but  counsel 
for  the  defendant  say  this  was  harmless 
error  because  the  evidence  showed  that  the 
plaintiff  did  not  perform  its  agreement,  and 
this  was  the  important  issue  in  the  case. 
The  reception  of  the  pupil  pursuant  to  the 
written  application  was  entirely  sufficient 
without  acceptance  in  writing,  and  was  Just 
as  valid  and  binding  as  any  written  accept- 
ance would  have  been. 

The  Jury  were  also  instructed  that  if  they 
found  and  believed  from  the  evidence: 


"That  the  plalntiS  has  not  performed  all  the 
terms  and  conditiona  of  the  contract  in  qnea- 
tion,  •  *  *  your  verdict  and  finding  should 
be  for  the  defendant" 

From  the  scattered  Items  of  evidence  found 
in  the  abstracts  the  Jury  seem  to  have  been 
well  Justified  in  concluding  that  the  services 
desired  and  contracted  for  were  not  perform- 
ed. It  is  quite  plain  that  the  daughter  was 
sent  to  the  plaintiff's  school  for  instruction  in 
piano  and  harmony  for  a  school  year,  for 
which  $760  was  to  be  paid,  and  that  piano 
and  harmony  wore  the  subjects  least  taught 
her.  Quite  naturally,  therefore,  the  mother, 
after  so  intimating  and  advising  the  presi- 
dent, tiook  her  dan^iiter  out.  Usually  a 
general  verdict  for  the  defendant  is  equiva- 
lent to  a  finding  against  the  plaintiff  on  all 
the  issues  necessary  to  his  recovery.  Bizby 
V.  Bailey,  11  Kan.  359;   MartUi  t.  Hoffman, 

77  Kan.  185,  93  Pac.  625;   Barrett  v.  Dessy, 

78  Kan.  642,  97  Pac.  786.  As  the  evidence 
showed  a  payment  of-  $430  on  account  of 
tuition,  and  no  disposition  to  withhold  the 
remainder  for  any  reason  except  failure  to 
teach  the  desired  subjects,  it  is  hardly  possi- 
ble that  the  instruction  so  misled  the  jury  as 
to  cause  them  to  base  their  verdict  on  failure 
to  accept  the  contract  lb  writing. 

There  was  apparently  no  question  at  the 
trial  as  to  a  written  acceptance,  but  the  tes- 
timony was  practically  all  addressed  to  the 
question  of  providing  the  instruction  coa- 
tracted  for.  Hence  there  is  no  Just  ground 
for  holding  that  the  wrong  instruction  was 
the  cause  of  the  plaintiff's  failure  to  prevail, 
and  in  view  of  all  the  facts  and  circum- 
stances shown  by  the  record  we  are  con- 
strained to  hold  the  error  in  this  respect 
harmless. 

The  Judgment  is  affirmed. 

JOHNSTON,  0.  J.,  and  BURCH,  MASON, 
MARSHALL,  and  DAWSON,  JJ.,  concurring. 
PORTER,  J.,  dissenting. 
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WILSEY  STATE  BANK  v.  AMEND  at  ax. 
(No.  22414.) 

(Supreme   (jonrt  of  Kansas.     June  6,  1020.) 

(Syllabut  hy  t\e  Cowt.) 

1.  Appeal  and  error  4=>I064(I)— Instrnetlen 
that  If  plalntHF  held  note*  merely  for  oollec- 
tloB  thoro  coald  be  no  recovery  held  not  re- 
vorsiblo  error. 

In  an  action  upon  promissory  notes  broagbt 
against  tbe  makers  by  one  claiming  to  be  a 
holder  in  dne  coarse,  the  defendants  pleaded 
that  the  plaintiff  held  them  merely  for  collec- 
tion, and  the  case  was  tried  largely  on  that 
issue.  The  jury  were  instructed  that  if  the  de- 
fendants' claim  in  this  regard  were  true  there 
could  be  no  recovery.  It  is  held  that,  whether 
or  not  one  holding  a  note  for  collection  may 
ordinarily  maintain  an  action  thereon  in  his 
own  name,  the  circumstances  of  this  case  do 
not  justify  a  reversal  by  reason  of  that  instruc- 
tion. 

2.  Vendor  and  purchaser  ^s>303--Tliat  vendor 
refused  to  permit  reasonable  examination  of 
abstract  was  a  defense  to  suit  for  price. 

Where  a  contract  for  the  sale  of  real  es- 
tate provides  tbat,  upon  the  payment  of  a  se- 
ries of  notes  then  execnted  by  tbe  purchaser 
maturing  at  different  fimes,  and  upon  the  exe- 
cution of  new  notes  for  the  balance  of  the  price, 
tbe  vendor  is  to  deliver  a  deed  and  an  abstract 
showing  a  clear  title,  and  after  the  maturity 
of  all  the  notes  which  were  given  when  the 
contract  was  entered  into,  no  payment  having 
been  made,  action  is  brought  upon  them  by  one 
not  a  holder  in  due  coarse,  it  is  a  sufficient  de 
fense  to  show  that  the  only  offer  made  by  the 
vendor  to  deliver  a  deed  and  abstract  of  title 
had  been  accompanied  by  a  refusal  to  permit 
the  purchaser  to  retain  the  abstract  long 
enough  to  allow  a  reasonable  time  for  ita  exam- 
ination. 

3.  Appeal  and  error  «=3302(3),  1005(4),  1052 
(7)— Trial  $=3296(2)  —  Refusal  of  offer  of 
testimony  held  not  ertMeous,  where  not  pro 
duoed  at  kearing  of  motion  for  new  trial; 
raling  as  to  evidenoe  not  prejudicial,  where 
Judgment  was  based  on  another  theory;  de 
dslon  of  trial  court  on  weight  of  evidence 
conclusive;  instruction  omitting  defensive 
pleading  held  not  error  In  view  of  other  in- 
structions. 

Yarfons  triid  rulings  heUl  not  to  justify  a 
reversal. 

Ai>peal  from  District  CSourt,  Morris  County. 

Action  by  the  Wllsey  State  Bank  against 
Anthony  E.  Amend  and  wife.  Verdict  and 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

W.  J.  Pirtle,  of  Council  Grove,  W.  S.  Kret- 
slnger,  of  Emporia,  and  M.  B.  Nicholson,  of 
Council  Grove,  for  appellant. 

W.  L.  Huggins,  of  Emporia,  and  Edwin 
Anderson,  of  Council  Grove,  for  appellees. 


MASON,  J.    The  'Wllsey  State  Bank  sued 
Anthony  B.  Amend  and  his  wife  upon  four 
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promissory  notes  executed  by  them  to  W.  B. 
Stewart  Land  Company,  tbe  plaintiff  claim- 
loir  by  indorsement  before  maturity  as  a 
holder  In  due  course.  The  defendants  filed 
a  verified  answer,  which,  in  addition  to  a 
general  denial  and  other  matters  not  neces- 
sary to  be  stated,  alleged  that  the  plaintiff 
held  tbe  notes  merely  for  collection;  that 
they  were  givoi  as  a  part  of  the  price  of 
real  estate  at  the  time  of  the  execution  of  a 
written  contract  (which  was  set  out)  for  Its 
purchase  by  them  from  the  land  company; 
and  that  such  comi)any  bad  failed  to  furnish 
an  abstract  of  title  as  required  by  the  con- 
tract. A  general  denial  by  the  plaintiff  clos- 
ed the  issues.  A  verdict  was  returned  for 
the  defendants  on  which  judgment  was  ren- 
dered.   The  plaintiff  appeals. 

[1]  1.  The  charge  to  the  jury  included  a 
statement  to  the  effect  that  the  verdict  should 
be  for  the  defendants  if  It  were  found  that 
the  plaintiff  was  not  the  owner  of  the  notes 
sued  on,  but  was  only  holding  them  for  col- 
lection. At  the  request  of  the  plaintiff  this 
special  question  was  submitted:  "Is  the 
plaintiff  the  owner  and  holder  of  the  notes 
sued  on  in  this  action?"  The  jury  answered: 
"No."  In  view  of  the  instruction  referred  to 
and  of  the  defendants'  pleading  on  the  sub- 
ject, this  resixmse  must  be  Interpreted  a;s 
meaning  that  the  plaintiff  held  the  notes 
merely  for  collection.  The  plaintiff  contends 
that  even  in  that  case  It  was  entitled  to  re- 
cover, and  that  the  instruction  was  errone- 
ous. One  who  holds  the  legal  title  to  a  note, 
although  without  beneficial  Interest,  may 
maintain  an  action  thereon  in  his  own  name. 
Manley  v.  Park,  6^  Kan.  400,  76  Pac.  567,  06 
L.  H.  A.  967,  1  Ann.  Oas.  832;  Greene  v. 
McAuley,  70  Kan.  601,  79  Paa  133,  68  U  R. 
A.  308.  Assuming  that  this  rule  would  ena- 
ble a  suit  on  a  note  to  t>e  maintained  by  one 
to  whom  it  had  been  delivered  for  collection, 
we  do  not  regard  tbe  Instruction  in  question 
as  warranting  a  reversal  under  the  circum- 
stances here  presented.  No  instruction  cov- 
ering that  phase  of  the  matter  was  requested 
by  the  plaintiff,  nor  does  it  appear  that  the 
attention  of  the  trial  court  was  specifically 
directed  to  it  In  any  way.  In  the  pleadings 
the  defendant  alleged  and  the  plaintiff  de- 
nied that  the  notes  were  held  for  col- 
lection. The  plaintiff  claimed  not  as  a 
holder  for  collection,  but  as  a  purchaser 
for  value  before  maturity  under  an  In- 
dorsement to  it  without  recourse.  The  case 
was  tried  largely  np<m  the  Issue  of  its  being 
a  holder  in  due  course.  Strong  evidence  was 
given  in  behalf  of  the  plaintiff  that  It  had ' 
purchased  and  paid  for  the  notes  before  their 
maturity.  There  was  also  evidence,  however, 
that  the  cashier  had  stated  that  they  were 
held  merely  for  collection.  In  view  of  these 
considerations,  we  do  not  feel  justified  in 
setting  aside  the  judgment  merely  because 
as  an  abstract  proposition  the  maker  ot  a 
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note  cannot  defeat  an  action  on  It  by  show- 
ing that  some  one  other  than  the  plaintiff 
is  entitled  to  the  proceeds  of  the  litigation. 
Inasmuch,  however,  as  the  verdict  is  clearly 
baaed  on  the  plaintiffs  want  of  title,  the 
Judgment  obviously  does  not  constitute  an 
adjudication  that  the  defendants  are  not  lia- 
ble on  the  notes,  and  will  not  operate  as  a  bar 
to  another  action  thereon,  whether  brought 
in  the  name  of  the  bank  or  of  the  original 
payee.  It  does,  however,  finally  determine 
that  the  bank  has  none  of  the  rights  peculiar 
to  the  innocent  purchaser  of  negotiable  paper. 

[2]  2.  The  platotlfC  asserts  that  the  evi- 
dence had  no  tendency  to  establish  a  defense 
on  the  merits,  and  that  therefore  its  demur- 
rer thereto  should  have  been  sustained,  and, 
there  being  no  substantial  controversy  as  to 
the  facts,  a  Judgment  should  now  be  ordered 
In  its  favor.  A  part  of  the  defendants'  an- 
swer was  merely  an  attempt  to  state — per- 
haps incorrectly— the  effect  of  a  written  con- 
tract as  a  part  of  which  the  notes  were  given. 
The  contract  itself,  however,  was  set  out  In 
full,  showing  an  agreement  substantially  to 
this  effect 

The  land  company  agreed  to  sell  and  the 
defendants  to  buy  land  in  Texas.  The  de- 
fendants gave  the  four  notes  sued  upon  (due 
respectively  in  20  days,  60  days,  4  months,  and 
6  montlis),  which  were  said  to  be  received  as 
earnest  money,  to  be  applied  as  part  pay- 
ment. Upon  the  payment  of  these  notea^  and 
the  execution  of  vendor's  lien  notes  for  a  like 
amount  by  the  defendants,  the  company  was 
to  deliver  a  deed  with  an  abstract  of  title 
and  a  certificate  of  one  of  three  lawyers 
named  as  to  its  sufficiency,  which  the  defend- 
ants were  to  accept. 

The  defendants  pleaded,  among  othe; 
things,  that  the  company  had  refused  to  fuiv 
nish  such  abstract  of  title  or  legAl  opinion. 
Evidence  was  given  in  their  behalf  that  a 
representative  of  the  company,  about  two 
weeks  before  the  maturity  of  the  last  note, 
asked  the  defendant  to  pay  the  notes  that  had 
been  given  and  to  execute  the  vendor's  lien 
notes  required  by  the  contract,  offering  If 
they  did  so  to  deliver  the  deed  and  the  ab- 
stract of  title;  that  the  abstract  was  a  docu- 
ment of  some  300  or  400  pages,  and  the  de- 
fendants' attorney  asked  for  several  days  or 
a  reasonable  time  in  wliich  to  examine  it; 
that  the  company's  representative  refused  to 
leave  it,  saying  that  he  was  going  away  that 
afternoon,  and  wanted  the  new  notes  signed 
then  or  not  at  all.  This  evidence  would  sup- 
port a  finding  that  the  company  had  refused 
to  give  the  defendants  a  reasonable  opportu- 
nity to  inspect  the  abstract  before  closing  the 
deal,  and  we  think  such  a  finding  would  be 
a  sufficient  defense  to  the  action  upon  the 
notes.  The  contract  contained  these  provi- 
sions: 

"The  company  agrees  that  on  or  before  sixty 
days  from  date,  hereof,  or  within  a  reasonaUe 
tim*   thereafter,    provided    first   this   contract 


has  been  approved  by  the  president  of  the  com- 
pany, and  the  purchaser  has  paid  or  caused  to 
be  paid  to  the  company  an  amount  equal  to  one- 
half  of  the  total  named  herein,  and  shall  have 
executed  the  vendor's  lien  notes  stipulated 
above,  to  convey  or  cause  to  be  conveyed  to 
the  purchaser  by  general  warranty  deed,  the 
above-described  land  free  and  clear  of  all 
liena,  taxes,  Incumbranses  and  charges  of  every 
nature  whatsoever,  except  as  may  be  otherwise 
provided  herein.    *    •    * 

"The  company  further  agrees  to  furnish  to 
the  purchaser  at  the  time  of  the  delivery  of  the 
deed  an  abstract  of  title  to  the  above  land  prop- 
erly certified  to  date,  showing  good  and  mer- 
chantable title,  with  taxes  paid  to  January  1, 
1918,  and  in  addition  thereto  also  agrees  to  fur- 
nish to  said  purchaser  a  certificate  of  opin- 
ion, certifying  the  title  good  and  merchanta- 
ble.   •    •    * 

"When  the  payments  have  been  made  as  pro- 
vided herein  the  company  agrees  to  convey  or 
cause  to  be  conveyed  the  land  herein  described 
as  provided  herein." 

From  this  language  the  plaintiff  argues 
that  it  did  not  devolve  upon  the  company  to 
make  and  deliver  the  deed,  abstract,  and  cer- 
tificate of  opinion  until  the  defendants  had 
paid  the  notes  which  they  had  already  given 
and  executed  the  new  ones.  It  did,  however, 
devolve  upon  it  to  offer  to  do  so.  Where  a 
contract  is  made  tor  the  purchase  of  land, 
the  purchaser  giving  a  series  of  notes  com- 
ing due  at  different  times,  the  conveyance  to 
be  made  upon  the  completion  of  the  last  pay- 
ment, if  the  vendor  refrains  from  suing  im- 
til  that  time  has  arrived,  he  must  tender 
the  deed  prior  to  commencing  his  action  on 
the  notes.  He  is  not  relieved  of  this  obliga- 
tion by  the  fact  tliat  the  purchaser  has  fail- 
ed to  pay  his  notes  as  they  have  matured, 
and  is  in  that  respect  in  default.  Soper  v. 
Gabe,  56  Kan.  646,  41  Pac.  969.  A  failure 
of  the  title  would  be  a  defense  ev&a  to  notes 
that  had  matured  before  the  time  for  the  de- 
livery of  the  deed  had  arrived.  Yost  ▼. 
Guinn,  106  Kan.  46S,  188  Pac.  427.  The  notes 
not  having  passed  Into  the  hands  of  an  inno- 
cent purchaser,  and  no  action  having  been 
brought  until  all  had  become  due  and  the 
time  for  closhig  the  contract  had  arrived,  it 
was  necessary,  iv  order  to  fix  the  Uabillty 
of  their  makers,  that  the  ability  and  willing- 
ness of  the  vendor  to  perform  Its  part  should 
be  demonstrated.  The  mere  'exhibition  to 
the  purchaser  of  an  abstract  of  title  without 
a  reasonable  time  being  allowed  for  its  In- 
spection would  not  be  a  compliance  with  a 
requirement  for  its  tender.  The  object  of 
the  abstract  being  to  show  the  condition  of 
the  title,  an  agreement  to  furnish  it  implies 
that  a  fair  opportunity  is  to  be  given  for  its 
examination. 

The  contract  provided  that  if  the  defend- 
ants should  fail  to  pay  the  notes  sued  upon 
at  maturity  the  contract  should  at  the  op- 
tion of  the  company  become  void,  and  the 
notes  should  be  forfeited  to  it  as  liquidated 
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damages.  No  reliance  appears  to  be  placed 
npon  tbls  provision;  and,  whaterer  effect 
might  be  given  It  under  other  circumstances. 
It  could  be  of  no  avail  bare. 

[S]  3.  Ciomplalnt  Is  made  because  one  of 
the  defendants  In  the  course  of  his  testimony 
as  to  his  taltc  wUb  the  plaintiffs  cashier,  the 
purpose  being  to  show  that  the  bank  did  not 
own  the  notes,  was  permitted  to  state  what 
he  had  said  to  the  cashier  regarding  his  lia- 
bility on  them.  The  ruling  could  not  have 
been  prejudicial,  since  the  judgment  Is  based 
wholly  on  the  theory  of  nonownershlp,  and 
not  on  the  absence  of  liability. 

The  plaintiff  claimed  to  have  bought  the 
notes,  Indorsed  as  already  Indicated,  on 
March  2,  1918.  One  of  the  defendants  testi- 
fied that  he  saw  them  at  the  bank  about  twt> 
weeks  later,  and  that  they  then  bore  no  in- 
dorsement. The  plaintiff  offered  to  show  by 
another  witness  that  he  had  seen  them  on 
April  1,  1918,  and  that  they  then  were  In- 
dorsed to  the  plaintiff.  The  offer  was  refus- 
ed, and  the  ruling  is  assigned  as  error.  The 
testimony  was  not  very  important,  since  it 
did  not  necessarily  contradict  the  testimony 
concerning  the  condition  of  the  notes  when 
the  bank  claimed  to  have  acquired  them. 
Moreover,  no  evidence  that  the  ■witness  would 
have  testified  in  accordance  with  the  offer  ap- 
pears to  have  been  produced  at  the  hearing 
of  the  motion  for  a  new  trial,  as  required  by 
the  statute.    Gen.  Stat  1916,  {  7209. 

Complaint  is  made  because  the  court  in  its 
Instructions,  in  statlnp  the  defenses  pleaded, 
omitted  to  say  specifically  that  the  defend- 
ants denied  that  the  plaintiff  had  purchased 
the  notes  before  maturity  and  for  value. 
The  conrt  stated  that  the  petition  alleged 
such  an  acquirement  of  the  notes,  that  the 
answer  included  a  general  denial,  and  that 
the  matter  was  In  Issue;  therefore  no  prej- 
udice can  have  resulted  from  the  omission. 

It  is  urged  that  the  evidence  of  the  cash- 
ier's statement  that  the  notes  were  in  the 
bank  for  collection  could  only  raise  a  suspi- 
cion as  to  whether  the  plaintiff  held  them  in 
good  faith,  and  Is  not  enough  to  overthrow 
the  positive  testimony  in  support  of  its  clainf. 
The  matter  Involves  thfe  weighing  of  evi- 
dence, and  the  decision  of  the  trial  court 
thereon  Is  final. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


DUNLAVY  V.  MOFFETT.    (No.  22699.) 

(Supreme   Conrt  of  Kansas.     June  5,  1920.) 

(SvOalma  }ty  the  Court.) 

Landlord  and  tenant  «=333l(2)— Verdict  for 
landlord's  eonverslon  of  tenant's  share  of 
erop  held  exoesslve. 

The   proceedings   examined,   and   held,  the 
defendant  suffered  no  material  prejudice  on  ac- 


coaht  of  instmctions  given,  bnt  the  verdict  was 
excessive. 

Appeal  from  District  Court,  Harper  County. 

Action  by  Howard  Dunlavy  against  T.  S. 
Moffett.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Modified  and  affirmed. 

Jas.  Q.  Wasbbon,  of  Harper,  A.  L.  Noble, 
of  Wlnfield,  and  Tlncher  &  Honck,  of  Medi- 
cine Ix>dge,  for  appellant 

Ezra  Branlne,  of  Newton,  and  Vernon  Day, 
of  Anthony,  for  appellee. 

BUBCH,  J.  The  action  was  one  by  a  ten- 
ant for  damages  on  account  of  conversion 
by  the  landlord  of  the  tenant's  share  of  a 
crop  of  wheat  The  plaintiff  recovered,  and 
the  defendant  appeals. 

The  defendant  asserts  that  the  tenant  for- 
feited his  share  of  the  crop  by  breach  of 
covenants  and  abandonment  of  the  premises, 
and  that  this  subject  was  not  properly  pre- 
sented to  the  Jury.  The  evidence  discloses 
that  the  landlord  dealt  with  the  tenant  on 
the  basis  that  the  tenant  had  not  forfeited, 
and  was  the  owner  of  the  wheat  Jnst  be- 
fore harvest  the  landlord.  In  a  letter  to  the 
tenant  relating  to  harvesting  the  wheat  rec- 
ognized the  tenant's  ownership.  Assuming 
that  the  Instructions  to  the  Jury  were  faulty, 
a  new  trial  would  not  benefit  the  defendant 

The  defendant  rightfully  contends  that  the 
verdict  was  too  large.  The  converted  wheat 
was  sold  on  the  market  for  $1.30  and  $1.60 
per  bushel,  and  these  sales  famished  the 
best  evidence  there  was  of  value.  While 
there  was  testimony  that  hard  wheat  sold  for 
$1.78  per  bushel,  there  was  no  evidence  that 
the  wheat  in  question  was  of  a  grade  which 
would  command  that  price.  The  number  of 
bushels  was  not  in  dispute,  and  the  plaintiffs 
damages  amounted  to  $1,141.73.  The  defend- 
ant had  undisputed  claims  against  the  plain- 
tiff amounting  to  $612.05.  The  verdict  was 
for  $594.90,  an  excess  of  $65.22. 

The  plaintiff  did  not  sow  30  acres  of  wheat 
which  he  agreed  to  sow,  and  the  defendant 
was  not  able  to  utilize  the  ground.  It  lay 
In  the  middle  of  fi,n  80-acre  field,  the  rest  of 
which  the  plaintiff  sowed  to  wheat  Using 
the  portion  of  the  field  sowed  to  wheat  as 
a  standard,  the  defendant  was  damaged  $91 
on  account  of  this  breach  of  the  plaintiff's 
contract. 

The  plaintiff  gave  his  note  for  $705.50,  the 
amount  of  which  was  computed  on  the  basis 
of  a  price  i>er  acre  for  grass  and  alfalfa 
land.  The  defendant  did  make  some  use  of 
the  grass  and  alfalfa  land.  He  claimed  he 
was  not  able  to  derive  as  much  benefit  from 
It  as  the  note  amounted  to,  but  no  attempt 
was  made  to  estimate  the  difference  in  dol- 
lars and  cents,  and  there  seemed  to  be  no 
way  of  doing  so. 
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There  1b  so  little  left  to  try,  and  it  Is  so  man- 
ifest that  a  new  trial  would  not  result  in 
greater  certainty,  that  the  litigation  ought  to 
end.  Therefore  the  district  court  Is  directed 
to  modl^  its  Judgment  so  as  to  allow  the 
plaintiff  $43a68,  with  Interest  at  6  per  cent 
from  November  1,  1916.  As  modified,  the 
Judgment  is  affirmed. 

All  the  Justices  concurring. 


CHAMBERLIN    METAL    WEATHERSTRIP 
CO  V.  BANK  OF  PLEASANTON. 

(No.  22552.) 

(Supreme  Court  of  Kansas.     June  6,  1920.) 

(Byllahut  h»  the  Court.) 

Prtnolpal  and  agent  «=s  1 09  (4) —Principal  could 
not  oompol  bank  to  pay  It  the  amount  of  a 
ohock  Indorsed  In  Its  name  and  collected  by 
Its  agent. 
A  corporation  of  Michigan  sent  its  agent  to 
Kansas  to  contract  for  and  supply  weather- 
strips to  such  customers  as  he  could  induce  to 
purchase  them.  The  form  of  contract  furnish- 
ed to  and  used  by  him  provided  for  payment  in 
cash  on  completion  of  the  work.  On  completing 
a  contract  with  one  customer  she  gave  him  a 
check  on  a  local  bank  whose  cashier  knew  he 
had  been  in  the  vicinity  for  some  time  filling 
similar  contracts.  The  agent  indorsed  the 
check,  "Ofaamberlin  Metal  Weatherstrip  Co., 
by  Sprague  T.  Haskell,  Agent,"  and  the  bank 
paid  it  to  the  agent,  who  absconded  with  the 
proceeds.  Held,  that  the  principal  cannot  com- 
pel the  bank  to  pay  to  it  the  amount  of  the 
check  thus  indorsed  and  collected  by  its  agent 

Appeal  from  District  Court,  Linn  C!ounty. 

Action  by  the  Ghamberlln  Metal  Weather- 
strip Company  against  the  Bank  of  Pleasan- 
ton.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  cause  remanded,  with 
direction  to  enter  Judgment  for  defendant. 

John  A.  Hall,  of  Fleasanton,  for  appellant. 
Chas.  r.  Trlnkle,  of  La  Cygne,  for  appellee. 

WEST,  J.  The  defendant  appeals  from  a 
Judgment  holding  It  liable  for  the  amount  of 
a  check  cashed  by  It 

The  plaintiff  sent  Its  agent,  Sprague  T. 
Haskell,  out  to  sell  weatherstrips  and  auth- 
orized him  to  contract  with  Mrs.  S.  J.  Ellis 
to  supply  strips  for  36  openings.  The  con- 
tract closed  with  the- following  words: 

"Terms:  Unless  specially  written  herein  are 
cash  on  completion  of  work. 

"Respectfully  submitted  July  1,  1912.  In  du- 
plicate. 

"(3hamberlin  Metal  Weatherstrip  Co., 
"By  Sprague  T.  Haskell." 

Haskell  who  took  several  other  orders  In 
the  vichiit}^,  filled  this  for  Mrs.  Ellis  and  re- 


ceived her  check  tot  $184  on  the  defendant 
bank,  receipting  theitefor  In  the  following 
words  on  the  hack  of  the  contract: 

"July  16,  1012. 
"Received  of  Mrs.  S.  J.  Ellis  check  for  $134 
in  full  of  this  contract 

"Cniamberlam  Metal  W.  S.  Co., 

"By  Sprague  T.  BaskelL" 

The  collection  manager  of  the  company  tes- 
tified that  Haskell  was  not  authorized  to  col- 
lect any  money  from  Mrs.  Ellis  for  him  or 
to  sign  or  indorse  any  checks  for  the  com- 
pany, or  ever  permitted  to  do  so.  It  seems 
that  the  money  never  reached  the  company. 
The  secretary  and  treasurer  testified  that  he 
never  authorized  Haskell  to  collect  money 
from  customers  and  that  he  never  had  any 
authority  to  take  money  from  Mrs.  Ellis.  It 
was  agreed  that  Mra  Ellis  gave  the  check 
to  Haskell,  who  indorsed  It,  "Chamberlln 
Metal  Weatherstrip  Co.,  by  Sprague  T.  Has- 
kell," and  presented  it  to  the  bank  and 
received  payment  The  company  wrote  to 
the  bank's  attorney  that  a  review  of  the 
correspondence  faUed  to  show  that  Haskell 
bad  any  authority  to  collect  accounts;  "the 
contract  also  states  that  remittances  be  .sent 
direct  to  either  the  St.  Louis  ofiSce  or  Detroit 
office."  Later  he  wrote  that  he  took  it  for 
granted  that  the  Ellis  contract  was  on  the 
form  containing  this  clause.  As  a  matter  of 
fact  the  contract  contained  no  such  clause 
whatever. 

The  cashier  of  the  defendant  bank  testi- 
fied that  Haskell  came  In  and  talked  to  him 
about  various  Jobs  he  was  doing  In  die  vi- 
cinity; that  he  was  around  there  about  60 
days ;  and  that  he  (the  cashier)  knew  of  no 
one  else  connected  with  the  company.  There 
was  testimony  of  other  witnesses  to  the  ef- 
fect that  Haskell  was  the  only  man  in  the 
neighborhood  doing  business  for  the  oonir 
pany. 

The  theory  of  the  plaintiff  Is  that  Haskell 
bad  no  authority  to  Indorse  the  che<^  and 
therefore  the  bank  paid  It  to  him  at  its  peril 
and  must  pay  It  over  again.  It  Is  plain  that 
Haskell  was  the  agent  for  the  company,  and 
the  only  one  In  the  vicinity  of  Pleasanton  who 
had  any  connection  with  Uie  company  and 
was  acting  on  Its  bdialf  In  contracting  for 
weatherstrips;  that'  the  contract  with  Mrs. 
Ellis  specifically  provided  for  cash  payment 
upon  completion  of  the  work,  and  bore  no 
sort  of  Indication  that  such  payment  could 
be  made  to  any  one  other  than  Haskell  or  at 
any  place  except  Pleasanton.  It  is  equally 
clear  that  had  Haskell  collected  the  cash 
from  Mrs.  Ellis  and  absconded  with  It  the 
company  could  not  look  to  her  for  payment 
over  again.  So  the  one  question  Is  whether 
or  not  the  weatherstrip  company  can  send 
an  agent  Into  a  neighborhood  with  material 
and  authorize  him  to  contract  for  and  to 
carry  out  contracts  for  weatherstrips,  pay- 
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ment  to  be  made  In  cash  npon  completion  of 
the  work,  and  then,  when  he  takes  a  check 
Instead  of  cash  and  Indorses  It  as  In  this  case, 
the  bank  whose  cashier  knows  that  he  has 
been  doing  this  sort  of  work  for  the  company 
for  several  weeks,  and  which  honors  the 
check,  must  lose  rather  than  the  company 
whose  agent  has  failed  to  remit  There  is 
certainly  nothing  in  the  elements  of  Justice 
and  fair  dealing  to  lend  support  to  the  plaln- 
tlfTs  contention,  and  unless  some  settled  rule 
of  law  places  the  loss  on  the  bank  it  should 
fall  on  the  company  whose  agent  seems  to 
have  played  It  false  and  not  on  the  innocent 
party  whose  check  was  the  mere  instrument 
or  conduit  by  and  through  which  Mrs.  ElUs 
paid  for  the  work  on  its  completlou. 

When  the  case  was  first  here  (Chamberlain 
Co.  V.  Bank,  98  Kan.  611,  160  Paa  1138),  it 
was  on  an  objection  to  testimony  under  the 
petition  which  alleged  that  Haskell  had  no 
authority  to  Indorse  the  check  and  that  the 
Indomement  was  a  forgery,  and  that  he  had 
no  authority  to  make  collection  oa  the  plaln- 
tifTs  account  The  bank  demurred,  and  after 
Its  demurrer  was  overruled  it  answered  by 
general  denial.  After  the  opening  statements 
of  counsel  in  harmony  with  the  pleadings  an 
objection  to  the  IntroQnction  of  testimony 
was  sustained.  The  general  rules  of  the  law 
merctiant  set  forth  in  that  opinion  are  cor- 
rect, but,  as  already  indicated,  they  do  not 
solve  the  problem  now  presented. 

This  time  in  the  court  below  an  agreed 
statement  of  facts  was  offered  In  evidence 
which  covered  nothing  necessary  to  be  no- 
ticed now.  The  company  relies  on  Vacuum 
Cleaner  Co.  v.  Bank,  101  Kan.  726,  168  Pac. 
870,  as  decisive  of  this  case.  But  there  we 
read: 

"It  is  said  that  Berryhill  was  held  out  as 
the  plaintiCs  agent,  and  that  authority  to  in- 
dorse the  plaj(kff'8  name  on  the  check  should 
be  implied.  The  evidence  was  that  BerryUlI 
installed  a  vacuum  cleaner  in  the  home  of  C. 
E.  Both — made  the  contract,  did  the  work,  and 
collected  the  price — and  the  defendant  knew 
these  facts.  The  evidence  further  disclosed, 
however,  that  Berryhill  had  made  a  contract  in 
his  own  name  to  sell  Roth  a  vacuum  cleaner 
not  manufactured  by  the  plaintilf.  The  plaintiff 
had  a  machine  which  had  been  used  for  pur- 
poses of  demonstration.  The  plaintiff  sold  this 
machine  at  a  discount  to  Berryhill,  who  used 
it  to  fill  tus  contract  with  Rot^  Consequently 
Berryhill  did  not  act  for  the  plaintiff  in  any 
capacity  in  the  Roth  transaction."  101  Kan. 
727,  168  Pac.  870. 

True,  It  Was  further  said  that,  even  if  Ber- 
ryhill bad  the  authority  to  install  and  take 
checks  for  the  price,  the  authority  to  indorse 
could  not  be  implied;  reference  being  made 
to  2  C.  J.  636.  In  this  text  It  is  said  that 
the  most  comprehensive  grant  in  general 
terms  of  power  to  an  agent  does  not  include 
authority  to  indorse  commercial  paper,  "un- 
less the  exercise  of  such  power  is  so  neces- 


sary to  the  accomplishment  of  the  agoicy  that 
such  Intent  of  the  principal  must  be  pre- 
sumed in  order  to  make  the  power  effectual." 
Also,  that  mere  authority  to  receive  negoti- 
able paper  carries  with  it  no  power  to  in- 
dorse, "as  the  receipt  of  the  i»per  accom- 
plishes the  purpose  of  the  agency,  and  hence 
exhausts  the  power.  •  •  .*  "  Pages  637, 
638. 

Following  this  the  author  says: 

"Much  must  depend  npon  the  position  of  the 
agent  and  the  circumstances  of  the  case,  and 
the  agent's  aathority  to  execute  or  indorse 
commercial  paper  will  be  presumed  whenever 
such  power  is  reasonably  necessary  to  ef- 
fectuate the  main  object  of  the  agency."  Page 
638. 

This  is  not  a  case  Involving  the  mere  ques- 
tion of  an  agent's  authority  to  Indorse  com- 
mercial paper  for  his  principal,  because  the 
agent's  power  would  ordinarily  include  no 
such  authority.  But  here  the  company  sent 
Its  man  out  to  a  distant  state  with  full  au- 
thority to  contract  for  weatherstrips,  to  fur- 
nish the  material,  and  do  the  work,  or  to 
use  the  material  and  do  the  work,  and  sent 
hlra  with  a  contract  which  expressly  pro- 
vided for  cash  payment  upon  completion  of 
the  work.  It  was  not  the  duty  of  Mrs.  Ellis 
to  address  a  letter  to  the  company's  home 
office  to  know  where  it  desired  her  to  make 
this  payment.  ■  The  only  way  she  knew  the 
company  was  through  its  agent  contracting  to 
do  what  she  had  contracted  to  have  done.  Cer- 
tainly, on  completion  of  the  worlc,  had  she 
refused  to  pay  him  cash  he  could  have  treat- 
ed such  refusal  as  a  determination  to  breach 
the  contract  she  had  made.  On  the  contrary, 
had  she  promptly  paid  him  the  cash  there 
could  be  no  question  tliat  her  relations  with 
the  company  had  thereby  ended.  For  all 
practical  purposes,  in  the  vicinity  of  Pleasan- 
ton,  Haskell  was  the  company.  Now,  instead 
of  handing  him  the  cash  as  she  might  hare 
done,  and  which  he  might  have  received  and 
thereby  bound  his  company,  she  handed  this 
agent  her  check — an  order  to  pay  some  of  her 
money  deposited  there — on  the  local  bank 
where  he  had  frequently  called  and  where  it 
was  known  he  was  handling  this  business  in 
that  vicinity.  By  simply  taking  the  check 
to  the  bank  and  receiving  cash  on  It  he  was 
In  fact  receiving  "cash  on  completion  of  the 
work,"  the  indorsement  being  a  mere  inci- 
dent to  and  instrument  for  completing  this 
simple  operation. 

The  bank  was  fully  justified  In  assuming 
that  a  reputable  company  would  not  clothe 
its.  agent  with  authority  to  go  to  a  state  far 
distant  from  Its  residence  to  procure  custom- 
ers to  sign  a  formal  contract  authorizing  him 
to  use  the  material  belonging  to  it  and  do 
the  work  agreed  upon  to  be  paid  for  in  cash 
on  completion,  without  expecting  him  to  col- 
lect such  cash,  in  the  absence  of  any  agree- 
ment or  restriction  as  to  its  payment  to  any 
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other  person  or  at  any  other  place.  The 
mere  use  of  the  check  as  a  ready  means  of 
collecting  cash  Is  so  Incidental  and  so  natn- 
ral  that  for  the  bonk  to  have  refused  payment 
would  have  amounted  to  an  imputation  up- 
on the  commercial  sanity  or  honesty  of  the 
concern  which  sent  out  its  agent  thus  clothed. 
This  doctrine  suggests  no  new  rule  of  law. 
In  Hodgson  y.  Barrett,  33  Ohio  St.  63,  31  Am. 
Rep.  527,  It  was  held: 

"On  a  sale  of  goods,  payment  made  by  check 
drawn  by  the  buyer  on  bis  bank  is  a  mere  mode 
of  making  a  cash  payment,  and  not  the  ac- 
ceptance ot  a  security." 

In  National  Bank  v.  Old  Town  Bank,  112 
Fed.  726,  50  O.  0.  A.  443,  the  legatees  and 
distributees  of  an  .estate  employed  a  Chicago 
lawyer  to  represent  them  itf  the  administra- 
tion and  settlement  and  to  receive  the 
amounts  coming  to  them  as  distributees.  He 
retained  a  law  firm  to  assist  blm  and  the 
executors  paid  to  this  firm  certain  speclfled 
legacies,  which  were  remitted  to  this  employ^ 
and  by  him  paid  to  the  persons  entitled.  Lat- 
er he  procured  receipts  and  forwarded  them 
to  Qie  firm  who  delivered  them  to  the  exec- 
utors. The  firm  deducted  the  total  amounts 
of  the  fee  charged,  drew  their  checks  to  the 
employ^  for  his  portion  and  drew  checks  for 
amounts  due  certain  distributees  payable  to 
their  order,  and  forwarded  such  checks  to 
the  employ^,  who  indorsed  them  in  the  name 
of  his  client  as  attorney  and  deposited  them 
in  the  bank  to  his  credit.  The  bank  forward- 
ed them  for  collection  to  the  defendant, 
which  collected  through  the  clearing  house, 
and  subsequently  trouble  arose  between  the 
parties  involving  the  effect  of  this  indorse- 
ment. It  was  held  by  the  Circuit  Court  of 
Appeals  of  the  Seventh  Circuit  that  the  at- 
torney, being  responsible  to  his  client  for  the 
money  collected,  and  being  the  only  person 
authorized  by  them  to  receive,  had  power  as 
attorney  to  indorse  the  checks  for  collection 
and  to  collect  them.  In  the  opinion  the  court 
said,  quoting  from  Mr.  Mechem: 

"Authority  to  do  a  given  act  carries  with  it 
an  implied  authority  to  do  those  things  which 
are  necessary  in  order  to  accomplish  the  main 
end,  and  what  is  necessary  must  be  determined 
in  many  cases  by  reference  to  the  particular 
facts."    112  Fed.  728,  50  O.  0.  A.  445. 

Sprague  and  Another  t.  GiUett  and  Anoth- 
er, 9  Mete.  (Mass.)  91,  Involved  this  question: 
The  joint  owners  of  part  of  a  vessel  author- 
ized another  owner  to  purchase  their  propor- 
tion of  the  outfit  for  the  vessel,  but  did  not 
furnish  him  with  funds.  He  bought  on  cred- 
it of  six  months,  and  gave  a  note  as  agent 
of  these  Joint  owners,  who,  not  knowing  that 
he  had  purchased  on  credit,  paid  him  the 
amount  of  the  purchase.  The  seller  sued 
the  Joint  owners  and  was  held  entitled  to 
recover.    In  the  opinion  it  was  said: 


"That  he  was  not  in  terms  expressly  so  au- 
thorized is  admitted;  but  he  was  authorized  to 
make  the  purchase,  and  no  funds  were  advanced 
to  him,  to  enable  him  to  purchase  tor  cash. 
This,  by  implication,  unquestionably  authorized 
him  to  make  the  purchase  on  the  defendant^ 
credit.  When  an  agent  is  authorized  to  do  an 
act  for  his  employer,  all  the  means  necessary 
for  the  accomplishment  of  the  act  are  implied- 
ly included  in  the  authority,  unless  the  agent 
be  in  some  particular  expressly  restricted."  9 
Mete.  (Mass.)  92. 

The  Supreme  Court  of  Virginia  in  Whltten 
V.  Bank  of  FIncastle,  100  Va.  546,  42  S.  E. 
809,  held  that— 

"The  power  to  make  or  indorse  negotiable 
instruments  may  be  implied  as  a  necessary  in- 
cident of  powers  expressly  conferred.  Where 
an  entire  business  is  placed  under  the  manage- 
ment of  an  agent,  the  authority  of  the  agent 
is  presumed  to  be  commensurate  with  the  neces- 
sities of  the  situation.  He  has  implied  author- 
ity to  do  whatever  is  ordinarily  incident  to  the 
conduct  of  such  business,  whatever  is  .neces- 
sary to  the  efficient  execution  of  the  duties, 
or  whatever  is  customary  in  a  particular  trade." 
Syl.  3  of  100  Va. 

One  of  the  executors  of  an  estate  bad 
been  given  a  power  of  attorney  by  his  mother, 
clothing  him  with  authority  "for  the  trans- 
action generally  and  particularly  of'  all  my 
business."  Acting  under  this  he  executed 
the  promissory  note  sued  on,  which  was  pre- 
sented to  the  defendant  bank  and  by  it  dis- 
counted and  the  proceeds  passed  to  the  cred- 
it of  the  mother.  The  lower  court  held  the 
estate  of  the  executor  liable  and  this  ruling 
was  reversed  by  the  Supreme  Court,  which 
remanded  the  cause,  saying: 

"The  court  should  then  inquire  more  particu- 
larly into  the  circumstances  attending  the  exe- 
cution of  the  note  in  question,  and  the  disposi- 
tion that  was  made  of  its  proceeds.  If  it  was 
passed  to  the  credit  of  M.  M.  O^dwin  and  used 
in  the  purchase  of  any  part  or  the  estates  in 
her  possession  at  the  time  of  her  death,  it  is 
but  proper  that  the  banks  should  be  allowed  to 
appropriate  to  Its  debt  whatever  was  pur- 
chased with  its  proceeds.  Inquiry  should  also 
be  made  into  the  power  of  James  Godwin  to 
bind  the  estate  of  M.  M.  Godwin  by  a  negotiable 
note.  The  power  to  make  or  Indorse  negotia- 
ble instruments  may  be  implied  as  a  necessary 
incident  of  powers  expressly  conferred."  100 
Va.  550,  42  S.  E.  310. 

This  decislqp  was  approved  and  followed 
by  the  Supreme  Court  of  New  York  in  Porges 
V.  United  States  Mortgage  &  Trust  Co.,  136 
App.  Dlv.  484,  120  N.  X.  Supp.  487,  holding 
that— 

"Under  a  power  of  attorney  to  sell  or  dis- 
pose of  certain  property,  to  accept  in  payment 
cash  or  other  property,  to  sell  the  property  so 
received,  and  with  the  proceeds  pay  off  incum- 
brances, the  agent  could  convert  a  check  re- 
ceived for  the  property  into  cash  by  the  in- 
dorsement thereof,  though  the  check  was  made 
payable  to  the  principal."  Syl.  2  of  120  N.  Y. 
Supp. 
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In  the  opinion  it  was  said: 

"It  is  true  that  the  power  did  not  in  ex- 
press terms  authorize  Hoyt  to  indorse  checks 
drawn  to  plaintiff's  order,  but  this  we  think 
was  necessarily  involved.  •  *  •  The  check 
was  simply  a  token  representing  cash.  Hoyt 
had  authority  to  use  the  cash  derived  from  the 
transaction,  and  we  think  had  likewise  au- 
thority to  convert  the  check  into  cash,  which 
was  the  practical  effect  of  depositing  it."  135 
App.  Div.  487,  120  N.  Y.  Supp.  490. 
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4.  Appeal  and  error  <3=3966(2)— Contlnoance  oa 
account  of  Illness  of  Juror  held  no  ground  for 

reversal. 
After  the  evidence  had  been  concluded  a 
juror  became  iH,  and  the  court  thereupon  con- 
tinued the  case  for  a  number  of  days  until  the 
juror  had  recovered  from  his  illness,  and  then 
resumed  and  finished  the  trial  of  the  case. 
BeM,  that  such  a  continuance  was  within  the 
discretion  of  the  court,  and,  as  no  prejudice 
appears  to  have  resulted  from  the  action,  it 
affords  no  ground  for  a  reversal. 


It  is  not  Intended  to  impair  in  the  least  the 
strength  of  the  rule  that  a  bank  must  know  at 
its  peril  that  the  one  to  whom  it  pays  indorsed 
checks  bad  anthority  to  indorse  them.  3  R. 
C.  L.  542,  f  171.  It  is  meant  only  that  the 
bank  'in  this  case  had  sufficient  reason  to  re- 
gard the  agent  as  duly  authorized,  and  that 
the  autliorlty  with  which  his  employer  had 
actually  clothed  him  carried  the  authority 
to  collect  cash  and  the  implied  authority  to 
do  so  by  means  of  the  check  which  he  receiv- 
ed for  his  company. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  judgment 
for  the  defendant. 

All  the  Justices  concurring. 


SCHLESENER  v.  MOTT  et  al.    (No.  22513.) 
(Supreme  Court   of  Kansas.     June  5,   1920.) 

(SvUdbtu  hy  the  Court.) 

1.  Brokers  <g=>34,  65(2)— Agents  to  sell,  who 
by  misrepresentation  obtain  a  profit  over  their 
commission,  forfeit  their  right  to  it,  and  be- 
come liable  in  damages. 

Agents  employed  by  a  landowner  to  sell  or 
exchange  properties  for  an  agreed  commission 
owe  their  principal  the  utmost  good  faith  and 
loyalty  while  their  agency  exists,  and,  if  they 
violate  their  duty  and  obligation  to  him  by 
concealing  information  as  to  the  prices  of  prop- 
erty, and  by  misrepresentation  and  fraud  obtain 
a  profit  to  themselves  in  excess  of  the  agreed 
commission,  they  forfeit  their  right  to  the 
commission,  and  render  themselves  liable  for 
the  damages  suffered  by  the  principal  through 
their  bad  faith  and  breach  of  duty. 

2.  Brokers  ^=338 (4)— Brokers'  misrepresenta- 
tions and  fraud  held  sustained  by  evidence. 

The  findings  of  the  jury  as  to  the  misrep- 
resentation and  fraud  of  the  defendants  are 
held  to  be  sustained  by  the  evidence. 

3.  Trial  <&=3340(5)— Trial  court  may  oorreot 
manifest  error  In  verdict  as  to  amount  of  dam- 
ages. 

It  is  competent  for  the  trial  court  to  cor- 
rect a  manifest  error  in  the  findings  and  ver- 
dict of  the  jury  as  to  the  amount  of  damages 
sustained  by  the  injured  parties. 


5.  Appeal  and  error  €=91151  (3)— Modification 
of  Judgment  as  to  damages  directed. 
As  one  item  of  credit  was  not  allowed  by 
the  jury  to  the  defendants,  a  modification  of 
the  judgment  to  that  extent  is  directed. 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  I/.  A.  Soblesener  against  W.  H. 
Mott  and  J.  B.  Kohler,  partners  as  Mott  & 
Kohler.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Modified  and  affirmed. 

C.  S.  Crawford  and  E.  S.  Crawford,  both  of 
Abilene,  for  appellants. 

Bruce  C.  Hurd  and  S.  S.  Smith,  both  of 
Abilene,  for  appellee. 

JOHNSTON,  O.  J,  L.  A.  Schleseuer 
brought  this  action  to  recover  damages  re- 
sulting from  the  false  representations  and 
fraud  of  bis  agents,  W.  H.  Mott,  and  J.  R. 
Kohler,  in  the  sale,  purchase  and  exchange  of 
parcels  of  real  estate.  Plaintiff  recovered 
damages  in  the  amount  of  ^,504.22,  and  from 
the  judgment  defendants  appeal. 

[1]  It  appears  that  plaintiff  owned  a  tract 
of  land  in  Texas  upon  which  a  value  of  $8,000 
was  placed.  It  was  subject  to  an  incum- 
brance of  $3,812,  which  included  four  ven- 
dor's lien  notes  of  $373.75  each,  previously 
executed  by  plaintiff.  He  employed  defend- 
ants as  his  agents  to  procure  a  sale  or  an 
exchange  of  his  Texas  land  for  other  prop- 
erty. Some  time  afterwards  the  defendants 
informed  plaintiff  they  had  obtained  an  offer 
of  a  tract  of  174  acres  of  land  in  Bntler 
county,  Kan.,  in  exchange  for  AIs  Texas  land. 
They  represented  that  the  -Kansas  land  was 
priced  at  $11,310,  which  was  $65  an  acre,  and 
it  was  subject  to  a  mortgage  of  $2,500.  The 
fact  was  that  the  owner,  Wilson,  had  given 
an  option  on  the  land  at  the  price  of  $5,500 
to  one  Coicrazer,  and  the  later  had  offered  to 
turn  it  over  to  the  defendants  for  an  allow- 
ance of  $1  an  acre,  amounting  to  $174.  The 
defendants  concealed  from  plaintiff  the  facts 
relating  to  the  ownership  of  the  land  and  led 
him  to  believe  tliat  the  owner  of  the  land 
would  take  the  Texas  land  of  the  plaintiff  at 
$8,000,  subject  to  the  incumbrance  of  $3,8,10.- 
80,  which  he  would  assume,  and  convey  the 
Kansas  land  to  plaintiff  at  a  price  of  $11,310, 
which  plaintiff  was  to  take  subject  to  the  in- 
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cumbrance  of  $2,500,  and  pay  the  difference 
between  the  net  values  so  arrived  at,  amotint- 
ing  to  $4,622.80  in  cash.  While  on  a  trip  to 
Inspect  the  Kansas  land,  the  defendants 
adroitly  brought  him  in  contact  with  a  man 
who  said  he  lived  near  the  Kansas  land  and 
knew  its  value,  who  told  the  plaintiff  that  it 
was  worth  $100  to  $125  an  acre.  After  some 
hesitation  the  plaintiff  was  finally  Induced  to 
make  the  exchange,  and  he  paid  $4,tS22.80  and 
received  a  deed  for  the  Kansas  land,  subject 
to  the  incumbrance.  It  appears  that  the 
owner  of  the  Kansas  land  had  not  negotiated 
for  nor  taken  the  Texas  land  in  exchange  for 
that  conveyed  by  him,  and  when  the  plaintiff 
executed  a  deed  for  the  Texas  land  he  found 
that  no  grantee  was  named  in  the  instrument. 
He  called  attrition  to  the  omission,  saying  it 
was  important  to  him  to  have  a  grantee  that 
was  responsible,  one  who  would  pay  the  ven- 
dor's lien  notes  upon  which  plaintiff  was  lia- 
ble. The  defendants  represented  that  they 
had  reasons  of  their  own  for  leaving  the  gran- 
tee unnamed,  but  that  they  would  guarantee 
that  the  grantee  would  pay  the  notes  and  re- 
lieve the  plaintiff  from  liability  on  them.  The 
defendants  held  the  Texas  land  In  their  own 
right  for  future  disposition.  Some  time  after 
the  exchange  fhe  plaintiff  was  sued  upon  the 
vendor's  lien  notes,  which  defendants  had 
guaranteed  would  be  paid,  and  this  put  plain- 
tiff on  inquiry,  and  he  then  learned  the  real 
facts  of  the  transaction  and  of  the  fraud  that 
had  been  perpetrated  upon  him.  While  the 
indebtedness  arising  on  these  notes  amounted 
to  $1,416,  it  appears  that  the  plaintiff  ob- 
tained a  settlement  of  the  indebtedness  for 
the  sum  of  $1,235.  The  defendants  associat- 
ed with  them  in  the  negotiations  one  Charles 
Bradshaw,  all  of  whom  were  acquainted  with 
the  important  facts,  and  when  the  deal  was 
completed  and  the  exchange  made  the  profits 
arising  from  the  difference  In  the  actual  cost 
of  the  Kansas  land  and  the  fraudulently 
swollen  price  which  defendants,  had  Induced 
plaintiff  to  pay  for  it  were  divided  between  de- 
fendants and  Bradshaw,  and  the  defendants 
also  collected  from  plaintiff  the  agreed  com- 
mission of  $200  for  making  the  exchange. 

[2]  It  is  contended  by  the  defendants  that 
the  evidence  did  not  warrant  the  findings  and 
judgment  that  were  rendered.  The  misrep- 
resentations made  to  plaintiff  and  the  firaud 
perpetrated  upon  him  were  flagrant,  and  the 
evidence  of  them  was  abundant.  Under  their 
employment  they  owed  to  plaintiff  the  utmost 
good  faith  and  loyalty.  This  principle  re- 
quired them  to  frankly  inform  the  plaintiff  of 
the  actual  price  of  the  Kansas  land,  but  in- 
stead of  doing  so  they  doubled  the  price,  and 
represented  that  the  inflated  price  was  the 
lowest  figure  at  which  it  could  be  obtained. 
The  most  that  they  were  entitled  to  was  the 
agreed  compensation,  but  they  violated  their 
duty  and  obligation  to  him,  and  appropriated 
to  themselves  the  difference  between  the  actu- 


al price  and  the  firaudulcntly  fixed  price 
which  they  induced  the  plaintiff  to  pay  for 
the  Kansas  land,  and  thereby  they  lost  tbelr 
right  to  the  agreed  commissicn,  and  rendered 
themselves  liable  to  the  plaintiff  for  the  dam- 
age suffered  by  him  through  their  bad  faitta 
and  breach  of  duty.  Jeffries  ▼.  Bobbins,  66 
Kan.  427,  Tl  Pac.  852;  Kershaw  v.  Schater, 
88  Kan.  601,  129  Pac.  1137;  Blnebarger  v. 
Weesner,  91  Kan.  303,  137  Pac.  969 ;  BatUffe 
V.  Cease,  100  Kan.  445,  164  Pac.  1091 ;  Avery 
V.  Baird,  106  Kan.  607,  188  Paa  254;  31 
Cyc.  1430;  2  C.  J.  697 ;  21  B.  C.  L.  825. 

Although  questioned,  the  evidence  appears 
to  be  sufficient  to  show  that  the  Kansas  land 
could  have  been  purchased  from  Wilson,  the 
owner,  for  $5,500,  and  there  was  the  added 
amount  of  $174,  which  Colcrazer  asked  for 
his  option.  No  allowance  appears  to  have 
been  made  by  the  Jury  for  the  $174  which  was 
actually  paid  by  the  defendants  to  Colcrazer, 
and,  as  he  appears  to  have  had  no  connection 
with  the  misrepresentations  or  fraud  of  the 
defendants,  and  the  amount  paid  was  not  an 
unreasonable  charge,  we  think  that  allowance 
should  have  been  made  by  the  Jury. 

[3]  There  is  a  complaint  that  the  findings 
are  not  supported  by  the  testimony.  An  er- 
ror was  made  by  the  Jury  in  the  finding  that 
the  plaintiff  was  entitled  to  $1,416  for  the 
vendor's  lien  notes  on  the  Texas  land,  which 
the  plaintiff  was  compelled  to  pay.  Since  the 
plaintiff  settled  this  claim  by  the  payment  of 
$1,235,  he  could  only  recover  on  that  item 
the  actual  loss  sustained.  This  error,  bow- 
ever,  was  corrected  by  the  trial  court  by  elim- 
inating the  excess.  The  court  bad  the  au- 
thority to  make  the  reduction,  and  of  this 
ruling  there  In  no  good  ground  for  complaint. 

Complaint  is  also  made  of  the  lnstructi(His 
to  the  jury.  In  that  the  evidence  did  not  pre- 
sent the  issues  as  outlined  by  the  court,  nor 
the  Instructions  properly  state  the  law  ap- 
plicable to  the  facts.  A  careful  examination 
of  the  instructions  satisfies  us  that  the  is- 
sues were  fairly  presented,  and  that  the  law 
of  the  case  given  to  the  Jury  was  substan- 
tially correct. 

[4]  It  appears  that  after  the  evidence  was 
submitted,  one  of  the  jurors  was  seized  with 
an  Illness  which  rendered  him  unable  to  at- 
tend court  On  that  account  the  Jury  were 
duly  cautioned  and  permitted  to  sepatete, 
and  the  case  was  continued  for  a  number  of 
days,  and  imtil  the  Juror  was  able  to  resume 
his  duties.  Afterwards  the  case  was  argued 
and  submitted  to  the  Jury.  The  postpone- 
ment of  the  case  and  the  resumption  of  the 
trial  upon  the  recovery  of  the  Juror  was  well 
within  the  discretion  of  the  trial  court 

Other  exceptions  are  taken  to  the  rutinga  of 
the  trial  court,  but  in  them  we  find  no  error 
nor  anything  requiring  special  comment 

[5]  Because  ;of  the  disallowance  ot  the 
Item  of  $174  actually  paid  to  Colcrazer  for 
the  oi>tlon  which  he  held,  that  amount  should 
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have  been  added  to  tlie  $5,506,  making  tbe 
total  coat  of  tbe  Kansas  land  $5,674. 

The  case  will  therefore  be  remanded,  with 
the  direction  that  the  Judgment  be  modified 
by  redncing  the  verdict  to  the  extoit  of  $174, 
and  with  this  reduction  the  Judgment  Is  af- 
firmed. 

All  the  Justices  concurring 


CLAY  COUNTY  CO-OP.  TELEPHONE 

ASS'N  V.  SOUTHWESTERN  BELL 

TELEPHONE  CO.  et  al. 

(No.  22959.) 

(Supreme  Court  of  E^ansas.    June  12,  1920.) 

CSylldbiu  by  the  Court.) 

1.  Publle  Service  Commissions  c=s>30— Orders 
•f  the  oourt  of  Industrial  relations  are  to  be 
reviewed  acoordlsg  to  the  Public  Utilitles 
Aot. 

Chapter  29  of  the  IiawB  of  the  Special 
Session  of  1820,  aboUshug  the  Public  Utilities 
Commission,  and  creating  the  court  of  indus- 
trial relations,  gives  the  court  of  industrial 
relations  authority  over  two  classes  of  sub- 
jects— regulation  of  public  utilities,  and  regula- 
tion of  industrial  relations.  On  its  public  util- 
ities side,  the  court  of  industrial  relations  is 
rimply  the  successor  of  the  Public  Utilities 
Commission,  and  orders  made  in  the  field  of 
public  utilities  regulation  are  to  be  reviewed, 
as  before,  according  to  the  Public  Utilities  Act. 

2.  Public  Service  Commissions  i3=s30— Indus- 
trial relations  court  act  held  to  provide  for 
method  of  review  as  to  industrial  relations 
only. 

Section  12  of  the  act  of  1920  (Laws  1920, 
c.  29),  provides  a  method  for  the  review  of  or- 
ders made  in  the  field  of  industrial  relations 
only. 

3.  Public  Service  Commissions  C=»30— No  di- 
rect appeal  from  oourt  of  Industrial  rela- 
tions by  notice  of  appeal. 

There  is  no  appeal  from  an  order  of  the 
qourt  of  industrial  relations  direct  to  this  court 
by  notice  of  appeal  given  under  the  Civil  Code. 

4.  Mandamus  9=»3 (8)— Publle  policy  requires 
that  controversy  within  Jurisdiction  of  oourt 
of  industrial  relations  on  its  pubilo  utilities 
side  shall  be  adjusted  there. 

It  is  the  public  policy  of  this  state,'  estab- 
lished by  the  Iiegislature,  that  any  controversy 
which  falls  within  the  scope  of  the  jurisdiction 
of  the  court  of  industrial  relations  on  its  pubUc 
utilities  side  shall  be  adjusted  there,  subject  to 
such  review  by  the,  courts  as  the  Public  Util- 
ities Act  prescribes;  and  the  section  of  the 
Civil  Code,  providing  that  the  writ  of  mandamus 
may  not  be  issued  in  any  case  where  there  is 
a  plain  and  adequate  remedy  in  the  ordinary 
course  of  law,  must  be  interpreted  accordingly. 


9.  Mandamus     «=>3 (8)— Telephone     company 
seeking    physical    connection    with    another 
company  has  adequate  remedy  In  oourt  of 
Industrial  relations. 
A  telephone  company,  claiming  the  right  to 
compel  physical  connection  of  its  system  of  lines 
and  exchanges  with  the  switchboard  of  another 
telephone  company,  by  virtue  of  provisions  of 
the  Public  Utilities  Act,  has  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  law,  by 
application  to  the  court  of  industrial  relations. 

I 
6.  Telegraphs  and  telephones  $=»  12— Connec- 
tion contract  between  systems  held  to  give 
stranger  no  common-law  right  to  connect  Its 
system. 
Because  two  telephone  companies  connect 
their  systems  of  lines  and  exchanges  on  the 
switchboard  of  one  of  them,  and  give  to  each 
other   telephone  service  nnder  a   contract,   a 
third  telephone  company  has  no  common-law 
right  to  connect  its  system  of  lines  and   ex- 
changes with  the  same  switchboard,  on  equal 
terms. 

Appeal  and  petition  in  mandamus  by  the 
Clay  County  Co-operative  Telephone  Associa- 
tion against  the  Southwestern  Bell  Tele- 
phone Company,  the  United  Telephone  Compa- 
ny, and  the  Court  of  Industrial  Belatlons,  to 
review  an  order  of  the  Court  of  Industrial 
Relations  denying  an  application  of  the  Clay 
County  Co-operative  Telephone  Association  to 
require  switchboard  connection  between  it  and 
the  other  two  telephone  companies.  Appeal 
dismissed,  and  writ  of  mandanrus  denied. 

R.  C.  Miller  and  C.  Vincent  Jones,  both  of 
Clay  (Jenter,  for  complainant. 

J.  W.  Gleed,  D.  E.  Palmer,  John  M.  KInkel,, 
and  F.  S.  Jackson,  all  of  Topeka.  and  J.  O. 
Wilson,  of  Sallna,  for  respondents. 

BURCH,  J.  The  proceeding  is  one  Induced 
by  an  order  of  the  court  of  industrial  rela- 
tions denying  an  application  to  require 
switchboard  connection  between  independent 
telephone  systems. 

The  Co-operative  Company  has  an  ex- 
change at  Clay  Center,  with  an  Installation  of 
ll7  business  phones,  262  residence  phones, 
and  275  rural  phones.  It  has  recently  pur- 
chased an  exchange  at  Idana,  a  small  city 
In  Clay  county  west  of  Clay  Center,  and  has  a 
connection  with  that  exchange.  The  United 
Company  has  numerous  exchanges  and  toll 
lines  In  Kansas,  and  toll-line  connections 
with  the  lines  of  other  companies  serving 
Kansas  and  other  states.  It  has  an  exchange 
at  Clay  Center,  and  has  a  toll-line  connection 
with  the  Idana  exchange,  operated  under  con- 
tract. The  Bell  Company  has  an  extensive 
telephone  system,  with  a  toll  line  from  Kansas 
City,  Mo.,  through  Topeka,  Kan.,  to  Clay  Cen- 
ter. It  owns  a  portion  of  the  stock  of  the 
United  Company,  and  by  agreement  has  Its 
toil  Unp  connected  with  the  switdiboard  of 
the  United  Company  at  Clay  Center. 


«=»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  rndezes 
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The  Ck>-<^)eratiT«  Company  presented  an 
application  to  the  court  of  Industrial  rela- 
tions for  an  order  requiring  switchboard  con- 
nection at  Clay  Center  between  its  lines  and 
tlie  lines  of  the  United  and  Bell  Companies. 
The  ground  of  the  application  was  that  the 
public  service  and  convenience  of  the  patrons 
of  the  Co-operative  Company  would  be  pro- 
moted, and  the  court  of  industrial  relations 
was  asked  to  fix  liaUlity  for  cost  of  the  con- 
nections, '  and  to  fix  compensation  for  the 
transmission  of  messages  arising  with  and  de- 
livered through  the  several  exchanges.  The 
United  Company  and  the  Bell  Company  re- 
sponded with  a  denial  of  Jurisdiction  In  the 
court  of  Industrial  relations  to  make  the  or- 
ders applied  for.  They  further  averred  that 
the  relief  sought  would  deprive  them  of  prop- 
erty without  due  process  of  law,  and  would 
deprive  them  of  the  equal  protection  of  the 
law,  contrary  to  provisions  of  the  Constitu- 
tion of  the  United  States.  Reserving  these 
questions,  the  respondents  then  stated  facts 
to  show  that  from  economic,  operative,  and 
other  standpoints  the  orders  prayed  for 
should  not  be  granted.  The  action  of  the 
court  of  industrial  relations  was  expressed  In 
the  following  order: 

*'Now  on  this  first  day  of  April,  1920,  the 
above-entitled  matter  comes  on  for  order  by 
the  court  upon  the  complaint  filed  herein  on 
the  fifth  day  of  November,  1919,  and  the  evi- 
dence introduced  in  support  of  said  complaint 
on  the  19th  day  of  February,  1920;  and  the 
court,  being  fully  advised  in  the  premises,  finds 
that  under  the  evidence  and  circumstances  of 
tliis  case  it  would  be  unreasonable  for  the 
court  to  order  a  connection  between  the  lines 
of  the  complainant  and  the  respondents,  in  the 
city  of  Clay  Center,  prayed  for  herein. 

"It  is  therefore  by  the  court  ordered:  That 
the  complaint  of  the  Clay  County  Co-operative 
Telephone  Association,  Complainant,  v.  South- 
western Bell  Telephone  Company  and  United 
Telephone  Con>pany,  Respondents,  be,  and  the 
same  is,  hereby  dismissed." 

[1-S]  The  petition  to  this  court  prays  that 
the  court  of  Industrial  relations  be  required 
to  enter  a  Just,  reasonable,  and  lawful  order 
In  the  premises,  and  so  takes  the  form  of  a 
petition  in  mandamus,  under  section  12  of  the 
act  creating  the  court  of  industrial  relations, 
which  reads  as  follows: 

"In  case  either  party  to  said  controversy 
should  feel  aggrieved  at  any  order  made  and  en- 
tered by  said  court  of  industrial  relations,  such 
party  is  hereby  authorized  and  empowered  with- 
in ten  days  after  service  of  such  order  upon  it 
to  bring  proper  proceedings  in  the  Supreme 
Court  of  the  state  of  Kansas  to  compel  said 
court  of  industrial  relations  to  make  and  en- 
ter a  just,  reasonable  and  lawful  order  in  the 
premises."  Laws  Special  Session  1920,  c.  29, 
{  12. 

Accepting  this  theory  of  the  petition,  the 
court  is  without  Jurisdiction.  The  statute 
creating  the   court  of  Industrial  relations 


bears  on  Its  face  marks  of  the  craftsmanship 
.which  framed  It.  Leaving  out  of  account 
section  2,  the  statute  Is  a  complete  act,  cov- 
ering, an  entirely  new  field  of  leglslatl(a, 
which  for  convenience  may  be  called  the  field 
of  industrial  relations,  cognizance  of  which 
Is  committed  to  a  tribunal  having  an  author- 
ity imlque  In  American  Jorisprudoice,  exer- 
cisable according  to  an  outlined  procedure. 
Action  of  the  new  court  in  that  field  is  re- 
viewable according  to  the  method  prescribed 
in  section  12.  Thus  considered,  the  statute 
has  nothing  to  do  with  general  regulation  of 
public  utilities,  whldi  was  committed  to  the 
Public  UtlUties  Commission  by  the  Publlo 
TJUlities  Act  (I/aws  1911,  c.  238;  Gen.  Stat 
1015,  c.  97)  and  supplementary  and  amenda- 
tory acts.  Bad  the  new  statute  been  enacted 
in  this  form,  there  would  have  heea  two  tribu- 
nals, each  having  Jurisdiction  over  a  distinct 
and  separate  field.  Section  2  and  a  tylng- 
In  sentence  In  section  4  were  simply  injected 
Into  this  scheme  of  legislation.  The  result  Is 
that,  while  the  Public  Utilities  Commission 
was  abolished.  Its  Jurisdiction  was  commit- 
ted, In  whole  and  Intact,  together  with  appro- 
priate methods  of  procedure  and  review,  to 
the  court  of  Industrial  relatlems.  While  the 
court  of  Industrial  relations,  under  the  mold- 
ing i»ower  conferred  by  both  the  Public  Utili- 
ties Act  and  the  new  law,  will  doubtless  have 
but  one  procedure  for  Itself,  orders  made  in 
the  public  utilities  field  are  to  be  reviewed  as 
before,  according  to  the  method  prescribed  by 
the  Public  Utilities  Act,  and  orders  made  In 
the  field  of  industrial  relations  are  to  be  re- 
viewed according  to  the  method  specifically 
prescribed  by  the  new  law. 

That  the  foregoing  interpretation  is  nec- 
essarily true  In  respect  to  the  remedy  pro- 
vided In  section  12  of  the  act  of  1920  is  prov- 
ed by  Its  phraseology.  The  language  Is  "said 
controversy."  The  word  "controversy"  first 
appears  In  section  7,  and  there  and  elsewhere 
throughout  the  act  means  a  controversy  in 
the  field  of  industrial  relations.  Section  13  ia 
merely  a  special  statute  of  limitation.  Sec- 
tion 25,  providing  that  the  rights  given  and 
remedies  afforded  are  cumulative,  and  provid- 
ing that  the  act  does  not  repeal  other  laws,  is 
interpretative  only,  and  does  not  contain  cre- 
ative legislation.  Section  26  merely  confers 
such  Incidental  x)owers  as  may  be  necessary 
to  make  express  grants  effective. 

In  this  Instance  the  controversy  has  noth- 
ing to  do  with  Industrial  relations  falling 
within  the  scope  of  the  body  of  the  act  of 
1920.  It  falls  within  the  scope  .of  public 
utilities  regulation  according  to  the  Public 
Utilities  Act,  which  is  fully  preserved,  and 
the  plaindfC  should  have  followed  the  proce- 
dure there  prescribed.    Oen.  SUt  1915, 1 8348. 

The  plaintiff  filed  an  ordinary  notice  of  ap- 
peal with  the  clerk  of  the  court  of  industrial 
relations,  and  claims  this  court  acquired  Ju- 
risdiction of  the  cause  by  virtue  of  the  no- 
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tice,  tinder  tbe  provisions  of  the  Code  of  Civil 
Procedure.  From  what  has  Just  been  said  It  Is 
obvious  the  notloe  was  nugatory.  The  court 
of  Industrial  relations,  on  its  public  utilities 
side.  Is  Just  what  tbe  Public  Utilities  Com- 
mission was. 

The  plaintiff  argues  that  it  is  entitled  to 
relief  by  writ  of  mandamus  granted  by  this 
court,  independently  of  tbe  actloa  of  the  court 
of  industrial  rdations.  The  purpose  ot  the 
writ  of  mandamus  is  to  compel  performance 
of  a  clear  legal  duty.  It  is  said  tbe  defend- 
ants rest  under  the  dear  legal  duty  not  to 
discriminate  against  tbe  plaintiff  by  exclud- 
ing its  telephone  system  from  physical  con- 
nection with  their  telephone  systems,  because 
of  certain  provlslona  of  tbe  Public  Utilities 
Act.  Without  expressing  an  opinion  on  tbe 
subject,  It  will  be  assumed,  for  tbe  purpose  of 
a  decision,  that  this  claim  is  correct  Never- 
theless, an  original  action  of  mandamus  is 
not  the  proper  remedy. 

Tbe  writ  of  mandamus  may  not  be  issued 
In  any  case  where  there  is  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  law. 
Gen.  Stat.  1915,  {  7647  (Code  Qv.  Proc.  i  71K>. 
This  statute  is  merely  declaratory  of  the  com- 
mon l&w.  The  plaintiff  has  a  plain  and  ade- 
quate remedy  by  application  to  tbe  court  of 
industrial  relations,  as  the  legal  successor  to 
the  Public  Utilities  Commission.  It  is  said, 
however,  that  such  remedy  is  out  of  tbe  ordi- 
nary course  of  law,  and  tbe  case  of  Larabee 
V.  Railway  Co.,  74  Kan.  808,  88  Pac.  72,  is 
cited.  Tliat  case  was  decided  many  years 
ago,  when  public  utilities  regulation  In  this 
state  was  confined  to  railroads.  A  tribunal 
with  the  Jurisdiction  and  powers  of  the  court 
of  industrial  relations  was  beyond  tbe  range 
of  legislative  vision,  and  all  remedies  were 
regarded  as  unusual  and  out  of  tbe  ordi- 
nary course  wliicb  did  not  follow  closely  the 
ancient  paths  of  law  and  equity.  The  case 
was  one  to  compel  resumption  of  a  definite 
.service  under  established  conditions — switch- 
ing cars  from  a  mill — which  had  simply  been 
discontinued.  Tbe  court  had  nothing  to  do  but 
to  command  restoration  of  the  service.  The 
case  fell  naturally  within  tbe  ordinary  Juris- 
diction of  tbe  courts  in  mandamus,  and  tbe 
court  took  jurisdiction  at  once.  It  is  now 
clearly  perceived  that  what  is  most  needed  in 
the  field  of  business  Intercourse  is  expert  ad- 
ministrative adjustment,  and  not  court  ad- 
judication.' Advancing  step  by  step  according 
to  that  principle,  tbe  Legislature  superseded 
tbe  board  of  railroad  commissioners  with  the 
Public  Utilities  Commission,  gave  it  author- 
ity to  regulate  public  utilities  generally,  and 
then  superseded  the  Public  Utilities  Commis- 
sion with  tbe  court  of  Industrial  relations, 
and  gave  it  greatly  amplified  powers.  The 
policy  has  become  tbe  settled  policy  of  tbe 
state.  It  ccmtemplates  that  any  controversy 
which  naturally  falls  within  the  scope  of  the 
jurisdiction  of  the  court  of  Industrial  rela- 


tions shall  be  adjusted  there,  subject  to  sudi 
review  by  the  courts  as  tbe  statute  provides, 
and  tbe  mandamus  statute  must  be  interpret- 
ed accordingly.  Hie  present  con  tro versy  is  pe- 
culiarly one  of  tbe  kind  Just  referred  to. 
The  propositicm  is  to  compel  partial  amal- 
gamation of  ind^)endent,  competing  telephone 
systems.  Tbe  court  might  order  formation  of 
the  relatlcm,  U  that  were  ail,  but  tbe  writ  of 
mandamus.  If  issued,  must  prescribe  tbe 
terms  of  the  relation.  Those  terms  involve 
switchboard  changes,  installation  of  connec- 
tions, apporti(mment  of  cost,  regulation  ot 
operation,  service,  rates,  division  of  tolls,  ac- 
counting, and  other  m9.tters  with  wliich  none 
but  a  body  like  the  court  of  industrial  "rela- 
tions is  competent  to  deal.  At  the  oral  argu- 
ment it  was  suggested  4)y  counsel  for  plaintiff 
that,  after  ordering  the  connection,  the  court 
should  send  the  case  to  tbe  court  of  Industrial 
relations  for  adjustment  of  those  details — a 
confession  that  mandamus  is  not  a  fit  rem- 
edy, and  that  the  court  of  industrial  relaticms 
la  tbe  proper  place  to  go  for  relief.  There- 
fore tbe  court  holds  tbe  plaintiff  bad  a  rem- 
edy in  wliat  tbe  Legislature  has  established  as 
tbe  ordinary  course  of  law  for  such  cases. 

Tbe  plaintiff  claims  that,  aside  from  the 
Public  Utilities  Act,  tbe  rights  which  It  rec- 
ognizes and  the  remedies  which  it  affords  for 
the  protection  of  such  rights,  tbe  plaintiff 
bas  a  dear  legal  right,  and  the  defendants 
rest  under  a  correlative  legal  duty,  rejecting 
the  subject  in  controversy,  under  tbe  common 
law.     Tbe  court  Is  of  a  different  opinion. 

[4-1]  There  is  no  dispute  that  tdepbcme 
companies  are  analogous  to  common  carriers 
with  respect  to  communication  of  intelligence, 
and  are  obliged  to  serve  without  diacrimina- 
tion  all  applicants  for  service  within  the  field 
occupied.  Likewise  there  Is  no  dispute  that 
in  the  absence  of  statute,  no  telephone  compa- 
ny is  obliged  to  make  an  Initial  switchboard 
connection  with  any  other.  Tbe  question, 
however,  is  whether  or  not  the  United  Com- 
pany, which  has  voluntarily  contracted  serv- 
ice connection  with  the  Bell  Company,  is  com- 
pelled to  ];>ermit  general  switchboard  connec- 
tion with  any  other  telephone  company  .which 
applies ;  and  whether  or  not  tbe  Bell  Compa- 
ny, wbidi  has  voluntarily  contracted  service 
connection  with  the  United  Company,  is  com- 
pelled to  establish  the  same  relations  with 
any  other  company  whidi  applies. 

In  the  case  of  State  ex  rel.  v.  Cadwallader, 
172  Ind.  619,  87  N.  E.  644,  89  N.  E.  819,  the 
Supreme  Court  of  Indiana  bad  before  it  fOr 
decision  the  question  whether  or  not  the  own- 
er of  a  telephone  system,  physically  connected 
with  another  system  under  a  working  agree- 
ment, could  discontinue  service  by  means  of 
tbe  connection.  It  appeared  that  the  owner 
admitted  to  his  switchboard  lines  from  other 
exchanges.  From  that  fact  the  court  deduced 
certain  conclusions,  which,  however,  were  not 
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made  the  basis  for  decisiob  of  the  auestion 
The  court  said : 

"Such  physical  connection  cannot  be  acquired 
as  of  right,  but  if  such  connection  is  voluntarily 
made  by  contract;  as  is  here  alleged  to  be  the 
case,  so  that  the  public  acquires  as  interest  in 
its  continuance,  the  act  of  the  parties  in  mak- 
ing such  connection  is  equivalent  to  a  declara- 
tion of  a  purpose  to  waive  the  primary  right  of 
independence,  and  it  imposes  upon  the  property 
such  a  public  status  that  it  may  not  be  disre- 
garded. Maham  v.  Mich.  TeL  Co.  (1903)  182 
Mich.  242,  0?  N.  W.  629.    •    •    • 

"Appellee  is  furnishing  to  other  exchanges  in 
West  Lebanon  direct  connection  and  communi- 
cation with  their  patrons  to  other  exchanges, 
and 'the  same  service  requested  by  relator.  Ap- 
pellee has  thus  fixed  a  classification  of  those 
similarly 'situated  and  affected.  Delaware,  etc., 
Tel.  Co.  V.  State  ex  rfel.  (1892)  50  Fed.  677, 
2  C.  C.  A.  1. 

"  •  •  •  The  act  of  admitting  the  connec- 
tion alleged  is  equivalent  to  a  declaiation  that 
all  will  be  admitted  to  the  connection,  on  the 
terms  end  conditions  imposed  as  to  one  or 
more." 

172  Ind.  pp.  636,  641,  87  N.  E.  650,  652. 

This  pronouncement  has  been  restated  as 
la.w  by  some  text-writers,  has  been  favored 
by  some  (Mse  annotators,  and  has  been  ap^ 
proved  by  some  courts  In  disposing  of  con- 
troversies which  did  not  require  decision  of 
the  question.  The  ruling  has  been  condenan- 
ed  by  some  courts  in  disiwsing  of  controver- 
sies which  did  not  require  decision  of  the 
question,  and  a  contrary  view  has  been  Indi- 
cated by  other  courts  under  like  circum- 
stances. 

The  first  observation  to  be  made  respecting 
the  dedaratlon  of  the  CadwaUader  Case  Is 
that  it  was  dictum.  The  rights  of  third 
I)ersons  who  were  not  parties  to  the  working 
agreement  and  who  were  not  seeking  inde- 
pendsnt  admission  to  the  owner's  switch- 
board were  not  involved.  Pacific  Telephone 
&  Telegraph  Co.  v.  Anderson  (D,  C.)  196  Fed. 
699.    Besides  this,  the  court  said: 

"We  have  given  the  cause  this  much  atten- 
tion because  of  its  pnblic  interest  and  character, 
but  the  judgment  must  be  affirmed  upon  other 
grounds."    172  Ind.  642,  87  N.  B.  652. 

In  the  next  place,  the  authorities  dted  to 
sustain  the  doctrine  announced  require  con- 
sideration. In  the  Michigan  case  cited,  one 
telephone  company  bought  the  franchises  and 
^change  of  another,  connected  the  two  sys- 
tems, and  for  a  time  gave  service  to  the  sub- 
scribers to  both.  It  then  undertook  to  dis- 
continue service  by  means,  of  the  purchased 
system.  A  subscriber  having  a  term  contract 
enforced  his  right  In  the  federal  case  cited, 
the  Postal  Telegraph  Company  wanted  a  tele- 
phone In  Its  office.  The  Western  Union  Tele- 
graph Company,  like  other  subscribers,  had 
a  telephone,  and  the  equal  right  of  the  Pos- 
tal Company  to  an  oRice  telephcme  was  en- 
forced by  mandamus.     Further  on  in  the 


opinion  in  the  CadwaUader  Case,  several  de- 
dslons  are  cited  In  support  of  the  proposi- 
tion that  all  who  are  similarly  situated  must 
be  served  alike,  but  each  decision  Is  Identical 
in  principle  with  the  one  rendered  in  the 
Postal  Telegraph  Company's  case.  With 
great  reepect  for  the  Indiana  Supreme  Court, 
it  is  submitted  that  none  of  the  cases  dted 
sustains  its  declaration  of  prlndples.  'Aey 
all  deal  with  the  rights  of  Individual  persons 
or  corporations  to  residence  or  business  tele- 
phones, and  not  with  the  rights  of  one  tde- 
phone  company  to  use  the  telephone  system 
of  another.  The  result  is,  the  dedaratlon  is 
not  authoritative  evidence  of  the  common 
law. 

The  declaration  contained  in  the  Cadwal- 
lader  Case  was  expressly  disapproved  In  the 
ease  of  Telephone  Co.  v.  Telephone  &  Tele- 
graph Co.,  126  Tenn.  270,  141  S.  W.  845,  43 
L.  R.  a!  (N.  S.)  650.  In  the  ophiion  it  was 
said: 

'The  case  just  referred  to  correctly  holds,  at 
we  understand  the  law,  that  each  telephone 
company  under  the  common  law  is  independent 
of  all  other  telephone  companies,  save  for  the 
duty  to  receive  and  forward  to  any  point  on  its 
line  messages  received  from  such  other  com- 
pany or  companies,  and  hence  that  it  is  not 
bound  to  accord  to  any  such  outside  organiza- 
tion or  its  patrons  connection  with  its  switch- 
board on  an  equality  with  Its  own  patrons; 
that  such  connection  is  a  privilege  to  be  ac- 
corded only  as  the  result  of  contract,  or  in  obe- 
dience to  a  statute.  We  concur  in  the  reason- 
ing that  an  opposite  rule  would  soon  result  in 
the  practical  confiscation  of  the  larger  plants 
having  long-distance  lines,  since  the  motive 
would  be  Insistent  and  irresistible  in  small  com- 
panies organized  for  the  purpose,  or  depleted 
and  run-down  companies,  to  demand  such  con- 
nection; the  maintenance  of  the  long  lines  be- 
ing without  expense  to  them.  But  we  are  un- 
able to  agree  with  the  Supreme  Court  of  In- 
diana that,  if  a  contract  for  such  connection  be 
once  made  without  the  specification  of  any  time 
for  it  to  run,  this  connection  cannot  thereafter 
be  severed  without  the  joint  concurrence  of 
the  companies  so  in  combination;  nor  are  we 
able  to  sec  how  the  exercise  of  the  right  of 
contract  to  effect  such  a  joint  traffic  arrange- 
ment between  two  companies  can  confer  any 
right  upon  other  companies,  not  parties  to  the 
contract,  to  a  participation  in  its  benefits.  Such 
a  rule,  while  in  terms  asserting  the  independent 
right  of  contract,  denies  its  existence  in  fact." 
125  Tenn.  2S3,  141  S.  W.  848,  43  I...  R.  A.  (X. 
S.)  550. 

In  the  case  of  Telq)hone  Co.  v.  Telephone 
Co.,  147  Mo.  App.  216,  126  S.  W.  773,  the 
court  followed  the  decision  in  the  CadwaUa- 
der Case.  The  presiding  Judge  filed  a  dis- 
senting opinion.  In  which  he  made  the  dis- 
criminations Indicated  by  the  foUowlng  quo- 
tations: 

"Fairness  and  equality  to  aU,  favors  or  spe- 
cial privileges  in  the  conduct  of  the  business 
as  a  public  business  to  none,  is  the  life  of  the 
law.    This  is  very  far  from  letting  another  in 
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the  same  line  of  bnainess  into  a  partidpatlon 
in  that  bngineae,  even  it  the  owner,  by  his  toI- 
untary  act  haa  chosen  to  let  in  Bome  other. 
It  is  the  public  who  ia  under  the  protection  of 
the  law  and  the  courts.  Neither  are  concerned 
in  promoting  the  interests  of  one  corporation 
aa  against  another.    •    •    • 

"The  trouble  with  the  opinion  of  my  learned 
Brother,  in  my  judgment,  is  that  two  ideas  are 
confused:  One  the  right  of  all  the  public  to 
enjoy  equal  privileges  with  every  one  else  of  the 
pnUic  in  the  use  of  telephone  service  over  de- 
fendant's line;  the  other,  the  right  of  the  de- 
fendant, notwithstanding  its  contract  with 
plaintiff,  to  allow  another  company,  engaged  in 
the  same  business,  the  same  rights  granted 
plaintiff— in  short  the  right  to  become  a  part 
of  its  system." 

147  Mo.  App.  248,  249,  126  S.  W.  783. 

The  Supreme  Court  of  ttte  state  of  Mis- 
sonrl,  in  an  Identical  case,  overruled  the 
Court  of  Appeals,  and  held  that  the  dls- 
saitlnK  opinion  stated  the  law.  Home  Tele- 
phone Co.  T.  Sarcoxle  Telephone  Co.,  286  Mo. 
114,  138  8.  W,  108,  86  L.  R.  A.  (N.  8.)  124. 
The  substance  of  the  decision  may  be  indi- 
cated as  follows:  In  the  absence  of  statute 
or  contract,  the  relation  of  telephone  com- 
pany A  to  telephone  company  B  In  respect  to 
service  Is  simply  that  of  an  individual  of  the 
general  public.  Telephone  company  B  may 
extend  its  field  of  operations  by  making  a 
contract  with  telephone  company  C  whereby 
their  systems  are  connected.  This  liaving 
been  done,  the  relation  of  telephone  company 
A  to  the  connected  systems  is  that  of  an  in- 
dividual of  the  general  public.  The  public 
service  has  been  extended,  but  the  private 
right  of  the  individual  has  not  been  en- 
larged, and  company  A  has  no  more  right  to 
appropriate  the  joint  facilities  of  companies 
B  aad  C  to  the  extension  of  Its  own  system 
than  it  had  to  connect  with  company  B's  sys- 
tem before  the  contract  was  made.  After  cit- 
ing the  statute  of  the  state  of  Missouri  re- 
garding sufficient  facilities  for  the  diiqiatch 
of  public  business,  and  prompt  and  impartial 
service  on  demand  or  .tender  of  usual  charges, 
the  court  said: 

"This  section  does  not  require  physical  con- 
nection between  telephone  lines.  It  does  re- 
quire such  company  to  receive  all  messages 
from  other  telephone  or  telegraph  lines  and 
transmit  them,  as  it  likewise  requires  it  to 
receive  all  messages  from  individuala.  This 
does  not  mean  that  such  corporation  must  yield 
to  a  physical  connection  with  its  lines  by  a 
competitive  company  and  permit  the  use  thereof 
in  that  way.  In  such  case  and  under  this  stat- 
ute the  telephone  corporation  or  the  telegraph 
corporation  lias  no  'greater  right  than  the  in- 
dividual  If  the  individual  goes  to  the  office 
of  the  telephone  company  and  tenders  payment 
for  a  message,  the  company  must  accommodate 
him.  So,  too,  if  a  telegraph  company  or  other 
telephone  company  goes  in  the  capacity  of  an 
individual  or  corporate  entity  and  demands  a 
similar  service,  it  must  be  rendered.  But  this 
does  not  mean  that  the  telephone  company  must 


put  up  a  switchboard  for  all  sndi  individuals 
or  corporations  desiring  to  do  business  with 
the  telephone  company.    •    •    • 

"The  theory  of  the  case  at  bar  is  that  under 
the  law  the  Sarcoxie  Conipany  was  compelled 
to  grant  physical  connection  to  the  Bell  Com- 
pany, because  it  had  arranged  for  such  connec- 
tion with  a  competitor  of  the  Bell  Company. 
Under  the  railway  cases  cited,  supra,  this  con- 
tention is  not  well  founded." 

236  Mo.  133,  138,  139  a  W.  108,  113  (36  L. 
R  A  IN.  S.]  124). 

In  the  case  of  Pacific  Telephone  &  Tele- 
graph Co.  ▼.  Anderson,  196  Fed.  699,  Rudkin, 
District  Judge,  after  referring  to  the  Cad- 
wallader  Case,  said: 

"Where  a  public  service  corporation  enters 
into  private  contracts  with  others  in  further- 
ance of  its  business,  I  find  no  warrant  for  hold- 
ing that  its  public  duties  are  in  all  cases  ex- 
tended to  the  full  scope  of  the  private  con- 
tract.   •    •    • 

"It  is  a  common  practice  among  railroads  to 
permit  other  companies  to  operate  trains  over 
their  lines  on  terms  agreed  upon  between  them ; 
but  it  has  never  been  held  or  intimated  that  by 
such  an  act  a  company  loses  all  control  over  its 
property  or  obligates  itself  to  grant  similar 
privileges  to  every  other  company  that  may 
apply  therefor.  Any  such  rule  would  wrest 
from  the  proper  officers  of  the  corporation  the 
power  to  manage  and  control  its  affairs,  and 
would  be  dettroctive  of  private  property  rights. 

"The  defendant  companies  had  therefore  no 
right  to  demand  a  physical  connection  with  the 
Anderson  line  simply  because  that  right  had 
been  accorded  to  another,  and  they  certainly 
have  no  such  rights  under  the  statute  of  this 
state,  for  that  statute  vests  the  power  and  dis- 
cretion to  direct  physical  connection  in  the  Pub- 
lic Service  Commission."    Pages  703,  706. 

In  the  case  of  Union  Trust  &  Savings  Bank 
v.  Telephone  Co.,  268  111.  202,  101  N.  B.  835, 
45  L.  R.  A.  (N.  S.)  465,  Ann.  Cas.  1914B,  258, 
the  court  had  under  consideration  a  con- 
tract for  exclusive  telephone  connection.  In 
the  opinion  it  was  said: 

"Without  the  contract  the  telephone  company 
would  be  at  liberty  to  contract  with  both  the 
Kinloch  and  Bell  systems  for  long  distance  con- 
nections. •  •  •  Such  service,  however  de- 
sirable, is  now  impossible.  It  will  continue  to 
be  impossible  unless  contracts  can  be  made 
with  both  long  distance  companies.  These  con- 
tracts cannot  be  compelled,  but  none  of  the 
corporations  can  by  any  contract  deprive  them- 
selves of  the  power  to  make  them.  It  may  be 
that  the  telephone  company  cannot  be  compelled 
to  give  long  distance  service  or  to  connect  its 
exchange  with  any  other  system,  or,  having  con- 
nected with  one  system,  to  permit  a  connection 
with  another.  It  may  decline  to  undertake 
any  service  which  cannot  be  begun  and  com- 
pleted over  its  own  lines.  If  it  does  undertake 
audi  service,  it  may  select  its  own  lines  and 
it  may  confine  itself  to  one  agent,  but  it  may 
not  bind  itself  to  do  so  and  contract  away  its 
right  and  power  to  use  more  than  one  agency." 
258  lU.  209,  101  N,  a  537,  45  L.  R.  A,  (N.  S.) 
466,  Ana.  Cas.  1914B,  258. 
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This  caae  Is  erroneoTisIy  cited  in  Jones  on 
Telegrapli  and  Telephone  Companies,  page 
864,  note  113,  as  sustaining  the  particular 
doctrine  of  the  CadwaUader  Case  under  dis- 
cussion. 

In  the  case  of  People  ▼.  Telegraph  Co.,  166 
lU.  15,  46  N.  E.  731,  36  L.  R.  A.  637,  the  syl- 
labus reads: 

"The  fact  that  a  telegraph  company  has  an 
arrangement  with  one  telephone  company 
whereby  verbal  messages  are  transmitted  and 
received  over  the  telephone  line  does  not  oper- 
ate as  a  waiver  of  its  right  to  refuse  verbal 
messages  over  the  line  of  another  telephone 
company."  166  Hi  15,  46  N.  B.  781,  36  L.  E. 
A.  637. 

In  the  opinion  It  was  said: 

"The  only  serious  question  is  whether  the 
fact  that  the  defcndfint  has  waived  its  rights 
in  that  respect  as  to  the  other  telephone  com- 
pany requires  a  like  waiver  on  its  part  as  to 
the  relator,  and  we  do  not  think  that  it  does. 
It  may  be  willing  to  assume  risks  with  anoth- 
er telephone  company  of  whose  responsibility 
it  may  be  satisfied,  which  it  would  not  be  will- 
ing to  assume  with  the  relator  for  proper  and 
sufficient  reasons.  Such  arrangements  are 
founded  entirely  upon  the  agreements  of  par- 
ties,, and  defendant  is  not  bound  to  admit  every 
other  corporation  into  a  like  arrangement. 
'  This  has  been  the  rule  as  to  carriers."  166 
111.  21,.  46  N.  E.  733, 36  L.  B.  A.  637. 

Thes^  cases  are  sufficient"  to  show  substan- 
tial, grounds  of  opposition  to  the  views  ex- 
pressed in  the  CadwaUader  Case.  It  may  be 
conceded  they  are  not,  in  strictness,  authori- 
tative upon  the  precise  question  under  con- 
sideration, but  they  are  quite  as  much  so  as 
the  decision  in  the  CadwaUader  Case,  to  the 
force  of  which  nothing  has  been  contributed 
by  any  of  the  courts  which  have  approved  it 

Some  of  the  courts  which  favor  the  doc- 
trine of  the  CadwaUader  Case  deny  the 
analogy  between  physical  connection  of  tele- 
phone systems  and  physical  connection  of 
railroad  systems,  in  order  to  defeat  the  ar- 
gument against  connection  founded  on  the 
railroad  cases  so  frequently  referred  to.  It 
is  said  that  railroad  connection  involves 
much  more  complicated  relations,  the  things 
transported  are  essentially  different — elec- 
tric undulations  in  one  case,  and  physical  ob- 
jects in  the  other — and  in  the  case  of  tele- 
phone systems  the  communicants  at  each  end 
of  the  telephone  wire  do  the  transmitting. 
In  the  case  of  United  States  TeL  Co.  v.  Cen- 
tral Union  Tel.  Co.  (C.  C.)  171  Fed.  130,  It 
was  said: 

"When  it  is  said  that  a  long  distance  tele- 
phone company  has  no  right  to  compel  a  con- 
nection with  a  local  telephone  exchange  belong- 
ing to  another  company  (which,  of  course,  must 
be  done,  if  at  all,  on  reasonable  and  fair  terms 
to  the  local  company),  for  the  same  reason 
that  one  railroad  con>pany  cannot  be  permitted 
to  run  its  engines  and  cars  loaded  with  its 
freight  on  the  lines  of  another  railroad  com- 


pany, no  account  is  taken  of  the  tact  that  the 
law  as  applied  to  railroad  companies  !■  a  law 
arising  out  of  convenience  and  necessity;  for 
it  would  be  physicaUy  impossible  and  nnaafe 
for  one  railroad  company  to  be  permitted  to 
run  its  cars  and  engines,  except  with  the  con- 
sent of  the  other  company,  over  another  com- 
pany's lines.  This  is  an  obvious  fact."  Page 
148. 

If  Joint  operation  be  In  text  idiysically 
possible  and  safe  and  for  the  public  benefit. 
It  does  not  malce  much  difference  how  tbe 
arrangement  comes  into  existence.  Tbe  Rock 
Island  Railroad  Company  has  no  track  be- 
tween Topeka,  Ean.,  and  Kansas  City,  itfo. 
It  operates  trains  over  the  tracks  of  the 
Union  Pacific  Railroad  Company,  under  a 
contract.  Just  as  the  United  Company  for- 
wards its  messages  from  Clay  Center,  Kan., 
to  Kansas  City,  Mo.,  over  the  line  of  tbe  Bell 
Company,  under  contract  If  the  officials  of 
the  two  railroads  were  able  to  make  a  caa- 
tract  which  renders  this  operation  of  trains 
possible  and  safe,  it  Is  conceivable  a  court  or 
industrial  commission,  with  the  aid  of  ex- 
perts, might  frame  an  order  in  the  terms  of 
the  contract  In  the  case  of  telephone  com- 
panies, as  in  the  case  of  railroad  companies, 
there  are  phj'sical  connection  and  use  of 
physical  property,  maintenance  of  structures 
and  way,  operation,  and  accounting;  and 
equality  of  right  may  not  be  denied  on  the 
ground  ot  mere  inconvenience  arising  from 
bigness  and  complexity  of  the  business.  The 
rural  subscriber  at  his  telephone  on  a  fence 
post  and  iron  wire  line,  talking  to  bis  mall- 
order  house  over  long  distance,  obstructs 
traffic  as  one  freight  train  obstructs  passage 
of  another.  Under  the  proposed  theory,  as 
fast  as  new  telephone  companies  multiply 
and  demand  admission,  the  United  Company 
must  add  to  its  switchboard,  and  the  B^ 
Company  must  enlarge  and  Improve  its  facu- 
lties. The  Union  Pacific  Company  can  do 
tbe  same  thing.  Every  element  on  whldi 
rigtat  depends  la  as  fnlly  presoit  in  one  kind 
of  case  as  in  the  other;  and  if,  as  a  matter 
of  law,  a  telephone  company,  by  admitting 
another  to  its  sv»ltchboard  under  contract 
dedicates  that  switchboard  to  general  use  by 
all  who  may  apply,  there  is  good  reason  to 
say  the  Union  Pacific — simply  another  pubUc 
utility  tor  purposes  of  communication — dedi- 
cated its  track  to  general  use  by  its  contract 
with  the  Rock  Island  Company.  On  the  oth- 
er hand,  if  it  be  the  law  that  tbe  Union  Pa- 
cific Company  waived  nothing  but  Its  right  to 
exclude  the  Rock  Island  Company  from  use 
of  its  tracks  and  other  tecUities,  tbe  same 
rule  should  govern  the  relation  of  the  par- 
ties to  this  suit 

It  wUl  be  observed  the  court  has  not  quot- 
ed' from  tbe  decisions  in  the  railroad  cases, 
and  the  subject  may  be  considered  on  prin- 
ciple, independently 'of  those  decisions. 

Telephone  companies  wblch  engage  in  th« 
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business  of  farnlsbing  telephones  or  facul- 
ties for  telephone  commundcatlon  must  serve 
the  general  public,  within  the  field  occupied, 
without  discrimination.  Individuals,  wheth- 
er persons  or  corporations,  who  desire  tele- 
phones In  their  residences  or  places  of  busi- 
ness, or  who  desire  to  use  telephone  facili- 
ties, are  members  of  the  general  public  in 
that  respect,  and  on  the  same  footing. 

Let  it  be  assumed,  for  the  purpose  of  anal- 
ysis, that  the  United  Company  established  an 
exchange  at  Clay  Center.  Any  one  who  de- 
sires a  telephone  is  entitled  to  have  one.  liCt 
it  be  assumed  that  the  Co-operative  Company 
then  established  an  exchange  In  Clay  Cen- 
ter. Any  one  who  deslrte  a  telephone  of  this 
company  is  entitled  to  have  one;  and  each 
company  Is  entitled  to  a  telephone  of  the 
other,  should  It  so  desire.  That  service  sat- 
isfles  the  public  duty  of  each  company.  Pa- 
trons of  the  United  Company  have  no  right,  as 
Individuals  or  In  the  name  of  the  public  In- 
terest, to  demand  that  the  United  Company 
furnish  them  with  means  of  communication 
with  patrons  of  the  Co-operative  group  who 
do  not  patronize  the  United  Company.  Pa- 
trons of  the  Co-operative  Company  are  In  the 
same  situation.  Without  a  statute,  facilities 
for  communication  between  the  two  groups 
of  patrons  cannot  be  compelled. 

Let  It  be  assumed  that  neither  company 
has  toll-line  communication  with  Kansas 
City,  Mo.  Patrons  of  neither  company  can 
demand,  as  individuals  or  In  the  name  of 
the  public  Interest,  that  facilities  for  such 
communication  be  supplied.  Afterwards  the 
United  Company  builds  a  toll  line  to  Kansas 
City.  Patrons  of  the  Co-operative  Company 
have  no  right  to  that  service,  except  as  they 
take  A  United  Company  telephone  or  go  to 
one  of  Us  booths,  and  have  no  right  to  de- 
mand that  the  Co-operative  Company  build  a 
line,  to  Kansas  City.  -  Local  relations  between 
the  two  groups  of  patrons  remain  as  they 
were  before  the  toll  Une  was  constructed. 

Instead  of  building  a  toll  line  to  Kansas 
City,  the  United  Company  buys  one  already 
built  by  the  Bell  Company.  The  situation  is 
the  same  as  If  the  United  Company  had  built 
it  Instead  of  buying  the  line,  the  United 
Company  enters  Into  a  contract  with  the  Bell 
Company  whereby  both  companies  use  It,  and 
divide  tolls  on  a  satisfactory  basis.  The  re- 
lation of  tlje  group  of  the  public  served  by 
the  Co-operative  Company  to  the  United 
Company  and  Its  toll-line  connection  Is  the 
same  as  If  the  United  Company  owned  the 
toll  line.  Patrons  of  the  Co-oporatlve  Com- 
pany can  subscribe  for  a  United  Company 
telephone,  or  go  to  its  booths.  Members  of 
the  public  In  Topeka  and  Kansas  City  who 
desire  to  communicate  with  Clay  Center 
have  a  toll  line  to  that  place,  and  have  at 
their  disposal  a  local  exchange  serving  the 
public — the  exchange  of  the  United  Company. 

The  Co-operative  Company  extends  lines 
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Into  the  country,  and  establishes  a  system  of 
rural  telephones.  The  rural  patrons  of  the 
Co-operative .  Company  stand  on  the  same 
footing  as  the  city  i)atrons  of  that  company, 
so  far  as  right  to  access  to  the  United  Com- 
pany's faculties  is  concerned.  Besides  that, 
those  patrons  have  no  right  to  call  on 'the 
United  Company  for  a  class  of  service  which 
It  does  not  profess  to  give.  It  has  dedicated 
its  capital  and  facilities  to  no  service  beyond 
the  Clay  Center  dty  exchange  and  the  toll- 
line  connection  with  Kansas  City. 

The  Co-operative  Company  buys  the  Idana 
exchange,  and  connects  it  with  the  Clay  Cen- 
ter exchange.  The  relation  of  patrons  of  the 
Idana  exchange  to  the  United  Company's  ex- 
change and  toll  line  is  precisely  the  same  as 
that  of  the  Co-operative  Company's  rural  pa- 
trons. 

The  United  Company  extends  Its  line  north- 
ward to  connect  with  exchanges  at  Morgan- 
ville,  Clyde,  and  Concordia.  Nobody  can 
complain  because  It  did  not  choose  to  make 
southerly  connections  with  Broughton,  Wake- 
field, and  Junction  City. 

These  illustrations  are  sufficient  to  develop 
the  subject.  The  result  Is  that  by  building  or 
or  buying  a  line  to  Kansas  City,  or  by  con- 
tracting for  a  line  to  Kansas  City,  the  United 
Company  has  made  no  classification  of  tele- 
phone users,  and  has  discriminated  against 
no  group, of  telephone  users  whatever;  and 
no  telephone  user,  or  group  of  telephone  us- 
ers, has  any  lawful  ground  for  complaint. 
The  patrons  of  one  telephone  system  must 
go  to  the  Legislature  to  obtain  authority  to 
compel  another  telephone  system  to  serve 
them. 

The  Bell  Company  might  have  stopped  its 
toll  line  at  Topeka.  If  It  had  done  so,  Clay 
Center  could  not  have  complained  of  unjust 
classification  or  discrimination.  No  commu- 
nity beyond  Clay  Center  can  complain  be- 
cause the  toll  line  stopped  there.  At  Clay 
Center  the  Bell  Company  furnishes  toll  serv- 
ice to  Kansas  City  to  all  telephone  users  who 
may  apply,  and  by  virtue  of  Its  connection 
with  the  United  Company' furnishes  exchange 
service  to  all  telephone  users  who  may  apply. 
It  has  made  no  classification  of  telephone 
users,  and  has  not  discriminated  against  any 
telephone  users. 

So  much  for  those  Individuals  and  groups 
of  individuals  for  whose  benefit  telephone 
service  Is  Instituted  and  maintained.  What 
about  the  relations  of  telephone  companies 
organized  to  Institute  and  maintain  such 
service,  among  themselves? 

No  amount  of  refinement  on  the  nature  of 
telephone  communlcatiou  and  telephone  serv- 
ice can  disguise  the  fact  that  what  the  plain- 
tiff seeks,  and  what  any  third  company  seeks. 
Is  use  of  the  property,  organization,  and 
fruits  of  enterprise  of  the  parties  to  the  con- 
tract. The  court  is  perfectly  willing  to  say 
that  by  their  contract  the  United  Company 
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and  the  Bell  Company  waived  the  Independ- 
ence they  possessed  before  the  contract  was 
made.  They  cannot  refuse  to  each  other  the 
service  secured  by  the  contract  The  court  Is 
not  able,  however,  to  add  to  the  extent  of 
the  waiver  disclosed  by  the  contract.  To  do 
so  ia  to  go  beyond  the  Intention  of  the  par- 
ties and  the  factnal  results  of  the  contract 
To  declare  that  the  contract  operates  as  a 
general  waiver  for  the  benefit  of  companies 
not  parties  to  It  is  not  to  declare  a  fact,  or 
Inference  of  fact,  at  all.  It  Is  to  attach  a 
legal  consequence.  This  legal  consequence  Is 
not  attached  by  way  of  applying  well-under- 
stood principles  of  law  to  a  novel  state  of 
facts.  The  state  of  facts  Is  of  a  common 
kind,  and  the  legal  consequence  is  attached 
by  application  of  a  new  rule  of  law  of  tre- 
mendous Importance,  special  In  its  nature, 
and  made  out  of  whole  cloth,  which  is  legis- 
laticND,  and  not  adjudication. 

There  is  no  rule  or  presumption  of  common 
law  that  any  third  company  ought  to  partici- 
pate in  the  Joinder  of  two  others.  No  doubt 
there  are  telephone  lines  and  exchanges 
which  ought  to  be  united.  No  doubt  there 
are  Instances  in  which  exchanges  are  formed 
for  tbe  sole  purpose  of  pirating  upon  other 
systems.  Each  case  of  proposed  physical 
connection  must  be  considered  on  Its  merits, 
and  the  subject  of  compelling  involuntary 
physical  connection  between  different  tele- 
phone systems  cannot  be  dealt  with  except 
by  some  agency  acting  under  special  legisla- 
tive authority. 

The  decision  Is,  the  plaintiff  has  no  rem- 
edy by  virtue  of  section  12  of  the  act  of  1920, 
no  remedy  by  appeal  according  to  the  Code 
of  Civil  Procedure,  and  whatever  right  It 
may  have  by  virtue  of  the  Public  Utilities 
Act  should  be  vindicated  by  invoking  the 
remedies  there  provided.  The  plaintiff  has 
no  conunou-Iaw  right  on  which  to  predi- 
cate the  proceeding.  Therefore  the  appeal  is 
dismissed,  and  the  writ  of  mandamus  Is  de- 
nied. 

All  the  Justices  concurring. 


BROOKENS  et  al.  v.  BROOKENS  et  al. 
(No.  22742.) 

(Supreme   Court  of  Kansas.     June   5,   1820. 
Rehearing  Denied  July  10,  1920.) 

(Sj/Uabua  by  the  Court.) 

I.  Wills  «s>l06— Description  In  devise  stating 
ownership  and  location  sufficient. 
A  description  of  land  devised  in  a  will, 
giving  the  ownership  and  location  of  it  in  gen- 
eral terms,  which  point  with  reasonable  cer- 
tainty to  its  identity,  is  sufficient 


2.  Partition  «3>2I— Part  of  ohlldron  bold  not 
entitled  to  maintain  aetlon  withont  another's 
consent. 
The  testator  provided  in  his  will  that  the 
rents  and  profits  of  a  certain  farm  should  be 
given  to  hia  two  unmarried  dangbters  so  long 
as  either  of  them  should  remain  unmarried  or 
the  farm  remain  unsold,  and  subject  to  this 
use  given  to  the  daughters  all  his  property  was 
given  to  his  children  in  equal  shares.  Some 
of  the  children  brought  this  action  to  obtain 
a  partition  of  the  farm  while  one  of  the  daugh- 
ters was  unmarried  and  claiming  the  rents  and 
profits  of  the  farm.  Held,  that  there  can  be  no 
partition  of  the  farm  while  the  daughter  is  un- 
married, without  her  consent 

Appeal  from  District  Court,  Smith  County. 

Action  for  partition  by  W.  O.  Brookens  and 
others  against  E.  B.  Brookens  and  others. 
Judgment  for  defendants  denying  relief,  and 
plaintiffs  appeal.    Affirmed. 

Monroe,  Hursh,  Sloan  &  Monroe,  of  To- 
peka,  for  appellants. 

Edwin  D.  McKeever  and  E.  EI  Brookens, 
both  of  Toiieka,  'tor  appellees. 

JOHNSTON,  C.  J.  In  this  action  a  parU- 
tion  of  real  estate  was  asked  by  plaintiffs, 
and.  It  being  denied,  they  appeal  from  the 
Judgment 

Shortly  before  bis  death  J.  S.  Brookens 
executed  a  will  In  which  several  charitable 
bequests  were  made  and  the  use  of  certain 
pieces  of  real  estate  was  given  to  two  un- 
married daughters.  It  was  then  provided 
that  the  residue  of  his  property,  real,  per- 
sonal, and  mixed,  was  devised  and  be- 
queathed to  bis  six  children,  including  the 
daughters,  share  and  share  alike.         , 

The  controversy  herein  arises  over  the  par- 
tition of  a  farm,  the  use  of  which  was  given 
to  the  daughters.  The  item  of  the  will  re- 
lating to  this  use  is  as  follows: 

"Item  V.  I  give,  devise  and  bequeath  to  my 
daughters.  Angle  Brookens  and  Floretta  Brook- 
ens my  home  known  as  lot  No.  1  in  Jones' 
addition  to  the  city  of  Holton,  Jackson  county, 
Kansas,  for  a  home  for  such  time  as  they  or 
either  of  them  shall  remain  unmarried,  that  is 
to  say,  that  so  long  as  both  of  my  said  daugh- 
ters remain  unmarried  it  shall  he  their  joint 
home,  but  upon  the  marriage  of  one  of  my  said 
daugliters,  it  shall  be  the  home  of  the  other, 
until  snch  time  as  she  may  marry,  in  which 
case  or  her  death,  it  shall  then  pass  to  and  be 
controlled  by  the  provisions  of  items  YII  and 
VIII  of  this  my  last  wUl  and  testament  And 
my  said  daughters  in  this  item  mentioned  shall 
also  have  the  entire  rents  and  profits  of  my 
farm  in  Smith  county,  during  the  time  the  same 
shall  remain  unsold,  and  they,  or  either  of 
them,  shall  remain  unmarried." 

[11  It  appears  that  J..  8.  Brookens  died 
testate  on  January  19, 1914,  and  that  shortly 
afterwards  the  daughter  Floretta  was  mai^ 
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ried  to  B.  R.  ReyDold&  The  other  daagbter, 
Angle  Brot^ens,  is  nnmarried,  and  is  oc- 
copying  the  home  in  Helton  and  oijoying  the 
nse  of  the  farm  sought  to  be  partitioned. 
Three  of  the  six  children  are  asking  for  a 
parUtlon  of  the  farm,  but  are  not  claiming 
that  the  Holton  home  Is  subject  to  division. 
It  is  first  contended  that  the  land  sought 
to  be  partitioned  is  not  described  so  as  to 
bring  it  within  the  use  provided  for  in  item 
five  of  the  wllL  It  will  be  observed  that 
the  land  la  described  by  the  testator  in  his 
will  as  "mjr  farm  in  Smith  county,"  and 
there  is  no  claim  that,  he  owned  any  farm 
land  other  than  the  tract  in  Smith  county. 
A  description  of  a  tract  of  land,  although 
general,  Is  sufiScient  where  It  points  with 
reasonable  deflniteness  to  its  location.  Own- 
ership is  an  aid  to  identity,  and  as  the  will 
In  this  case  describes  the  gift  as  "my  farm 
in  Smith  county"  both  ownership  and  loca- 
tion are  given,  and  together  they  leave  no 
doubt  as  to  the  Intention  of  the  testator  or 
as  to  the  identity  of  the  property  devised. 
Bacon  V.  Leslie,  60  Kan.  494,  31  Pac  1066, 
34  Am.  St.  Rep.  134;  Zlrkle  v.  Leonard,  61 
Kan.  636,  60  Pac.  318;  Keepers  v.  locum, 
84  Kan.  554,  U4  Pat  1063,  Ann,  Gas.  1812A, 
748. 

I2j  The  principal  contention  is  that  under 
the  will  the  daughters  were  only  to  enjoy 
the  use  or  rents  and  profits  of  the  farm  un- 
til it  was  sold,  and  that  as  a  sale  may  be 
efTected  through  a  division  and  distribution 
of  the  property  among  the  heirs  it  is  there- 
fore subject  to  a  partition.  It  is  argued  that 
the  expression  "during  the  time  the  same 
shall  remain  unsold"  does  not  refer  to  a 
sale  by  mutual  consent,  that  a  sale  would 
ordinarily  be  necessary  to  a  division  of  the 
property  into  six  shares,  and  that  a  sale 
in  tills  partition  proceeding  would  conform 
to  the  terms  of  the  will  and  terminate  the 
rights  of  the  daughters  to  the  rents  and 
profits  of  the  farm. 

We  see  no  difficulty  in  determining  the 
purpose  of  the  testator.  It  was,  first,  to 
provide  a  home  for  bis  daughters  as  long  as 
they  or  either  of  them  were  unmarried,  and 
upon  the  marriage  of  one  of  them  It  should 
be  the  home  of  the  other,  and  if  she  should 
marry  or  die  then  the  property  should  be 
equally  divided  among  the  surviving  chil- 
dren. Following  this  gift  of  the  use  of  a 
home  is  a  provision  for  their  maintenance 
while  they  were  unmarried,  and  this  was 
done  by  giving  them  the  rents  and  profits 
of  the  farm  "during  the  time  the  same  shall 
remain  unsold,  or  either  of  them  shall  re- 
main unmarried."  The  provision  in  rela- 
tion to  the  use  of  the  land,  read  in  the 
light  of  the  preceding  provision,  clearly 
shows  that  the  testator  intended  to  provide 
not  only  a  home  in  which  the  unmarried 
daughters  might  live,  but  also  to  provide 


for  the  maintenance  and  care  of  each  of  them 
while  die  was  single  and  without  tlie  care 
and  protecti(»i  that  a  husband  would  gWe 
her.  The  gift  might  have  been  made  clearer 
by  more  elaboration,  but  it  was  the  manifest 
purpose  of  the  testator  that  the  use  of  the 
farm  should  continue  as  long  as  either  of 
the  daughters  was  unmarried.  He  also  add- 
ed the  clause  "during  the  time  the  same  shall 
remain  unsold."  Evidently  he  contemplated 
that  a  sale  by  mutual  consent  might '  pos- 
sibly be  agreed  upon  by  the  heirs  and  leg- 
atees for  whom  provision  was  made.  Under 
the  wlU  there  can  be  no  division  of  the 
property  while  Angle  Brookens  is  unmarried, 
without  her  consent.  The  plainttfTs  are  not 
in  possession  of  the  property,  nor  are  tliey 
entitled  to  possession  or  partition  of  it  at 
this  time. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


CENTRAL  TRUST  CO.  v.  ADAMS. 
In  re  MILLS'  ESTATE.   ' 
(Nos.  22718,  22719.) 
(Supreme  Court  of  Kansas.   June  6,  1920.) 

CSyOabiM  by  the  Oovrt.) 

Sales  <3=»340— Action  to  recover  part  of  price 
paid  held  not  maintainable;  seller  In  posses- 
sion by  sale  of  goods  for  whioh  buyer  had 
given  notes  elected  his  remedy. 
Goods  were  sold  on  credit,  installments  of 
the  price  were  represented  by  promissory  notes, 
title  passed  to  tlie  buyer,  possession  remamed 
with  the  seller,  and  delivery  was  to  be  made 
on  full  payment  of  the  price.  The  buyer  paid 
some  of  the  notes  and  then  defaulted.  The 
seller,  after  notice  to  the  buyer,  resold  the 
goods  in  proper  maimer,  and  applied  the  pro- 
ceeds to  satisfaction  of  the  oldest  dishonored 
notes.  Two  notes  remained  unpaid.  The  buyer 
died,  and  the  unpaid  notes  were  presented  as 
claims  against  his  estate.  The  administrator 
of  the  estate  then  sued  the  seller  for  the  por- 
tion of  the  price  which  the  buyer  had  paid. 
Held,  the  seller's  election  to  resell  constituted 
an  election  of  remedy,  the  unpaid  notes,  which 
represented  price,  were  abandoned  as  causes 
of  action,  and  the  seller  was  limited  to  an  ac- 
tion for  damages  to  complete  his  reUef.  S«ld 
farther,  the  effort  of  the  seller  to  recover  «n 
the  notes  did  not  recall  hia  election,  and  did 
not  constitute  an  election  of  remedy  which  en- 
abled the  administrator  to  maintain  his  action. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Central  Trust  Company,  as 
administrator  of  W.  W.  Mills  deceased, 
against  Isaac  Adams.  Judgment  for  defend- 
ant, and  plaintifF  appeals.  Affirmed.  The 
Central  Trust  Company,  as  administrator  of 
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W.  W.  MUIs,  deceased,  appealed  to  the  dlB- 
trlct  court  from  the  allowance  of  the  claim 
of  Isaac  Adams  against  the  estate.  From  an 
adverse  Judgment,  the  administrator  appeals. 
Reversed  and  cause  remanded,  with  direction 
to  enter  Judgment  against  the  claimant. 

Wheeler,  Brewster  &  Hunt  and  James  A. 
'Troutman,  all  of  Topeka,  for  appellant. 
Z.  T.  Hazen,  of  Topeka,  for  appellee. 

BUBCH,  J.  These  cases  grew  out  of  a  sale 
of  shares  of  corporate  stock,  and  are  to  be 
determined  by  application  of  principles  of 
the  law  of  sales,  including  election  of  remedy. 

Adams  purchased  shares  of  the  capital 
stock  of  the  MUIs  Dry  Goods  Company.  He 
had  an  agreement  with  the  company  that  it 
would  take  back  the  stock  should  he  so  de- 
sire. Adams  became  dissatisfied  with  the 
stock  and  sold  It  to  W.  W.  Mills,  who  at  the 
time  was  president  of  the  dry  goods  com- 
pany. The  memorandum  of  sale  reads  as  fol- 
lows: 

"January  28,  1916. 

"Memorandum  Beceipt  and  Agreement. 

"Received  of  Mr.  W.  W.  Mills  his  personal 
check  for  $314.20  and  eight  promissory  notes 
for  $500  each,  dated  February  1,  1915,  due 
on  the  1st  day  of  March,  April,  May,  June, 
July,  August,  September,  and  October,  1916, 
each  bearing  6  per  cent,  interest  from  date,  all 
payable  at  the  Central  Savings  Bank  of  Oak- 
land, Cal.,  being  purchase  price  of  40  and  ^/lo 
shares  of  the  capital  stock  of  the  Mills  Dry 
Goods  Company,  incorporated  under  the  laws 
of  the  state  of  Kansas,  represented  by  cer- 
tificates Nos.  574,  575,  580,  581,  and  605,  which 
said  stock  ^nd  certificates  I  hereby  agree  to 
transfer  to  said  W.  W.  Mills  on. the  full  pay- 
ment of  said  purchase  price  of  $4,314.20. 

"[Signed]    Isaac  Adams." 

The  first  four  notes  were  paid  at  maturity. 
Default  was  made  in  payment  of  the  note 
due  July  1,  and  in  paymoit  of  the  notes  sub- 
sequently maturing.  In  January,  1916,  after 
due  notice  to  Mills,  Adams  resold  the  stock 
at  private  sale.  The  proceeds  of  the  re- 
sale were  applied  to  payment  of  the  notes 
maturing  July  1  and  August  1,  1915,  and 
satisfied  them.  Afterwards  Mills  died,  and 
the  unpaid  notes  which  had  matured  en 
September  1  and  October  1,  1915,  were  pre- 
sented to  the  probate  court,  and  allowed  as 
valid  claims  against  his  estate.  The  admin- 
istrator appealed  to  the  district  court.  The 
claim  against  the  Mills  estate  was  filed  in 
the  probate  court  on  November  20,  1918.  On 
December  6,  1918,  the  administrator  sued 
Adams  to  recover  the  cash  payment  acknowl- 
edged in  the  memorandum  of  sale  and  to  re- 
cover the  sums  advanced  to  satisfy  the  four 
notes  which  Mills  paid.  The  theory  of  the 
petition  was  that  by  resellhig  the  stock 
Adams  rendered  himself  unable  to  perform 
the  contract,  and  consequently  should  re- 
turn the  portion  of  the  price  which  he  had 


received.  The  apipeal  from  the  probate  court 
and  the  suit  against  Adams  were  heard  to- 
gether in  the  district  court,  and  the  adminis- 
trator was  defeated  in  both  proceedings. 

The  sale  was  obvlotiBly  a  sale  on  credit. 
The  memorandum  regards  the  portion  of  the 
price  evidenced  by  the  notes  as  unpaid.  The 
certificates  of  stock  were  to  be  delivered  on 
payment  of  the  full  purchase  price,  and  If  the 
cash  and  notes  paid  the  price  in  full  the 
certificates  were  deliverable  at  once,  and 
there  was  no  occasion  for  the  memorandum. 

While  the  subject  Is  not  important,  the 
parties  have  relieved  the  court  from  deter- 
mining whether  or  not  title  to  the  stock 
passed  with  execution  of  the  memorandum  of 
sale.  In  the  administrator's  petition  It  is 
alleged  that  the  title  did  pass,  and  Adams 
assents. 

The  memorandum  of  sale  created  no  con- 
tract lien  of  any  kind  to  secure  payment  of 
the  notes,  and  there  is  no  evidence,  of  any 
collateral  contract,  oral  or  written,  creating 
any  form  of  lien  to  secure  payment  of  the 
notes.  We  start,  therefore,  with  a  very 
simple  and  very  common  transaction.  There 
was  a  sale  of  goods  on  credit,  installments 
of  the  price  were  represented  by  notes,  title 
passed  to  the  buyer,  possession  remained 
with  the  seller,  and  delivery  was  to  be  made 
on  full  payment  of  the  price. 

The  buyer  defaulted.  His  delinquency 
was  persistent,  so  far  as  the  evidence  dis- 
closes was  unexplained,  and  the  seller  was 
at  liberty  to  choose  some  remedy  from  those 
which  the  law  afforded  blm.  He  chose  the 
remedy  of  self-help,  resold  the  goods,  and 
applied  the  proceeds  of  the  resale  to  satisfac- 
tion of  the  oldest  notes. 

There  is  debate  In  the  books  concerning 
the  capacity  In  which  a  seller  like  Adams 
acts  when  holding  the  goods,  and  when  re- 
selling them  for  the  account  of  the  buyer. 
Much  of  the  debate  is  logomachy,  resulting 
from  the  craving  to  name,  and  by  naming  to 
bring  within  some  established  general  cate- 
gory, something  not  quite  fitting  into  any 
such  category.  The  word  "lien"  is  broad 
enough  and  descriptive  enough  to  permit  its 
employment  In  this  connection,  and  It  is 
enough  to  designate  it  "seller's  lien."  Like- 
wise when  the  seller  resells  the  goods  It  is 
enough  to  say  that  he  acts  as  a  seller  having 
a  seller's  lien. 

It  is  quite  elementary  that  Just  before  re- 
sale of  the  stock  Adams  stood  at  a  point 
from  which  three  paths  diverged.  He  could 
eliminate  the  contract  by  rescinding  the  sale, 
treat  the  goods  as  his  own,  and  do  as  he  liked 
with  them.  He  could  afllrm  the  contract, 
treat  the  buyer's  obligation  as  subsisting, 
tender  the  goods  to  him  or  keep  them  for  him, 
and  inforce  payment  of  the  price.  He  could 
treat  the  contract  as  broken,  resell  the  goods 
to  recompense  himself,  as  far  as  possible,  for 
whatever  loss  he  had  sustained,  and  aue 
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for  the  remaining  damages.    He  could  take 
one  path  and  only  one,  and,  having  made  a 
choice,  he  could  not  afterwards  return  to 
the  starting  place  and  take  another. 

Adams  testified  that  he  resold  the  stock 
as  collateral  security  for  the  debt  The  tes- 
timony is  not  important,  because  it  amounts 
to  no  more  than  his  characterization  of  the 
nature  of  a  past  transaction.  It  adds  noth- 
ing to  the  facts  which  have  been  stated,  and 
the  courts  must  deduce  legal  consequences 
from  the  facts  rather  than  from  his  opinion. 

The  administrator  would  infer  intention  to 
rescind  from  the  fact  of  resale,  and  there 
are  some  authorities  to  the  effect  that  re- 
sale works  rescission.  The  better  view  is 
that  intention  to  rescind  is  not  necessarily 
indicated .  by  resale,  because  resale  is  per- 
fectly consistent  with  Intention  to  insist  on 
damages  for  breacb  of  contract,  and  the  law 
docs  not  execute  an  intentlcm  to  rescind  when 
none  has  been  manifested.  If  in.  this  Instance 
the  seller,  before  resale,  bad  voted  the  stock 
at  a  corporate  meeting,  or  had  otherwise  ex- 
hibited a  distinct  purpose  to  resume  full 
dominion  over  the  stock,  rescission  would  be 
Inferred;  but  without  something  more  than 
resole  the  natural  conclusion  is  that  the 
seller  merely  intended  to  flx  his  damages. 

Besale  did  establish  a  criterion  for  ad- 
measurement of  the  seller's  damages.  There 
is  no  complaint  about  time,  place,  method,  or 
result  of  the  sale,  and  presumably  the  amount 
of  the  danfages  was  the  difference  betwe«i 
the  sum  received  and  the  contract  price. 
Election  to  resell,  however,  constituted  an 
election  of  remedy,  which  precluded  the  seller 
from  afterwards  suing  for  the  price  or  the 
unpaid  portion  of  tbe  price.  He  could  do 
that  only  on  the  theory  that  he  held  the 
stock  subject  to  the  buyer's  order,  and  re- 
sale made  It  Impossible  for  him  to  comply 
with  the  buyer's  order  and  deliver  the  stock 
on  payment  or  collection  of  the  price.  Not^ 
42  L.  K.  A.  (N.  S.)  669,  672. 

When  the  seller  elected  to  take  damages 
instead  of  price,  he  elected  to  renounce  re- 
covery on  the  ifotes.  They  were  obligations 
to  pay  price,  and  not  damages.  The  probate 
court  could  not  adjudicate  damages,  and  its 
allowance  of  the  abandoned  notes  as  a  claim 
against  the  Mills  estate  was  a  Judicial  error, 
which  the  district  court  repeated. 

The  administrator's  action  against  Adams 
treats  presentation  of  the  notes  to  the  probate 
court  as  a  first  election  between  inconsistent 
courses  of  conduct,  and  acquiesces  .in  that 
election.  The  court  does  not  regard  invoking 
«Id  of  the  probate  court  as  an  intentional  re- 
calling of  the  election  made  by  resale  of  the 
stock.  It  so  happened  that  after  application 
of  the  proceeds  of  resale  the  impaid  notes 
exactly  or  substantially  equaled  the  remaind- 
er of  the  damages  resulting  from  breach  of 
the  contract,  and  Adams  simply  mistook  his  J 


DICKINSON  757 

P.) 

remedy.  He  had  no  cause  of  action  on  the 
notes,  and  no  choice  between  remedies,  after 
the  irrevocable  act  of  resale.  But  one  remedy 
was  then  available,  an  action  for  damages, 
and  his  attempt  to  complete  his  relief  by 
unauthorized  means  did  not  constitute  an 
election,  within  the  proper  meaning  of  that 
term,  which  applies  to  the  first  pronounced 
act  of  election.    Note,  Ann.  Cas.  1913D,  1199. 

The  Judgment  in  the  case  originating  in 
the  probate  court  is  reversed,  and  the  cause 
Is  remanded,  with  direction  to  render  Judg- 
ment against  the  claimant.  The  Judgment 
In  the  case  originating  In  the  district  court 
Is  affirmed. 

All  the-  Justices  concurring. 


BENNETT  v.  DICKINSON  et  al. 
(No.  22403.) 

(Supreme  Court  of  Kansas.     June  5,  1920.) 

(Svllabui  bv  tf^  Court.) 

1.  Carriers  «=s>70— Shipment  consigned  to  ooli- 
or,  "notify  Bennett,"  with  customer's  attach- 
ed draft  drawn  by  seller  on  Bennett,  did  not 
pass  title  to  him. 

Tbe  former  judgment  in  this  case  is  ad- 
hered to,  holding  that  on  a  shipment  of  a  car 
of  com  consigned  by  the  seller  to  himself, 
"notify  Bennett,"  the  bill  of  lading  having  at- 
tached a  customer's  draft  drawn  by  tbe  seller 
on  Bennett  and  sent  to  a  bank  for  collection, 
the  title  did  not  pass  to  Bennett  until  tbe 
draft  was  paid'  and  the  bill  of  lading  surren- 
dered, in  the  absence  of  evidence  to  overcome 
the  presumption  that  this  was  the  intention. 

2.  Carriers  (S=>76— Drawee  of  draft,  not  hav- 
ing title  to  corn  when  damaged,  had  no  ac- 
tion against  carrier  beoanse  not  the  real 
party  In  interest.      , 

J.  E.  Rule  delivered  to  tbe  defendant  rail- 
way at  Clayton,  Kan.,  a  car  of  corn  consigned 
by  himself  to  himself  as  consignee,  destination 
Shady  Bend,  Kan.,  and  procured  a  "shipper's 
order  notify"  bill  of  lading  to  which  he  at- 
tached a  draft  on  Bennett  and  sent  to  a  bank 
in  Topeka  for  collection.  The  com  was  dam- 
aged in  transit;  the  draft  was  paid  on  the  day 
the  car  reached  its  destination.  Former  judg- 
ment adhered  to,  and  held,  the  title  not  hav- 
ing passed  to  Bennett  until  the  draft  was  paid, 
he  cannot  maintain  an  action  against  the  rail- 
way company  for  the  damages  because  the  title 
to  the  property  had  not  vested  in  him  at  the 
time  the  damages  were  sustained,  and,  having 
no  interest,  he  was  not  the  "real  party  in  in- 
terest." 

(Additional  BvOahut  ly  Editorial  Btaff.) 

3.  Carriers  <s=376— Carrier  liable  to  consignee 
under  "open"  bill  of  lading. 

Where  goods  are  shipped  on  an  "open" 
bill  of  lading  delivered  to  the  consignee,  the 
carrier  becomes  liable  to  the  consignee  for  any 
loss  in  transit. 
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4.  Carriers  «=>76— Consignee  may  maintain  ae- 
tlon  for  damases  In  transit 

Prima  fade  the  consignee  is  entitled  to  the 
poasesgion  of  the  consigned  goods  and  may 
moi&tain  an  action  for  damages  in  transit,  be- 
cause the  general  rule  is  that  when  goods  are 
shopped  to  a  consignee  the  carrier  becomes  the 
consignee's  agent,  and  that  delivery  to  the  car- 
rier is  a  delivery  to  the  consignee. 

5.  Carriers  «=376>-One  having  special  Interest 
has  aotion  against  oarrler  for  damages. 

Any  one  having  a  special  interest  in  the 
goods  or  the  ahipment  may  maintain  an  action 
against  a  carrier  for  damage  in  transit. 

6.  Carriers  ^=376— Consignor  may  sue  for  loss 
In  transit  where  oonsignee  releases  olalm  to 
goods. 

Where  a  consignor  releases  all  claim  to 
goods  lost  in  transit,  the  consignee  is  the 
proper  party  to  sue  for  the  loss. 

Appeal  from  District  Court,  Shawnee 
County. . 

On  rehearing.  Former  judgment  adhered 
to.  For  former  opinion,  see  100  Kan. '95,  186 
Pac  1005. 

£.  S.  Quintan,  of  Topeka,  for  appellant 
Luther  Bums  and  John  B.  Du  Mara,  both 
of  Topeka,  for  appellees. 

PORTER,  J.  At  the  former  hearing  of  this 
case  the  sole  controversy  was  whether  the 
title  to  the  car  of  com  had  passed  to  Bennett 
at  the  time  the  damage  to  the  corn  occurred. 
The  facts  In  the  case  are  that  J.  £>.  Rule,  the 
shipper,  finished  loading  the  car  at  Clayton, 
Kan.,  on  the  4tta  day  of  May,  and  at  4  o'clock 
on  the  same  day  the  Rock  Island  Railway  de- 
livered the  car  to  the  connecting  carrier,  the 
Union  Pacific,  at  Colby  Junction;  the  des- 
tination of  the  corn  'v^as  Shady  Bend,  on  the 
Union  Pacific.  The  car  arrived  at  Shady 
Bend  on  May  7th,  and  on  the  same  day  Ben- 
nett paid  the  draft  at  Top^a  and  took  up  the 
bill  of  lading.  He  afterwards  refused  to  ac> 
cept  the  corn,  claiming  that  by  reason  of  the 
leaky  condition  Of  the  roof  of  the  car  the 
corn  became  wet  and  was  rotten.  In  the  ship- 
ment Rule  consigned  the  car  to  himself,  with 
directions  to  "notify  Bennett";  attached  to 
the  bill  of  lading  was  a  customer's  draft, 
which  was  sent  to  a  bank  for  collection.  The 
trial  court  held  that,  the  title  not  having 
passed  to  Bennett  until  be  paid  the  draft,  he 
could  no(  maintain  an  action  for  damages  to 
the  corn  occurring  in  transit  The  judgment 
was  affirmed.  Bennett  v.  Railway  Co.,  106 
Kan.  95,  186  Pac.  1005. 

[1]  A  rehearing  was  granted  on  the  repre- 
sentation that  tlie  court  had  overlooked  appel- 
lant's sole  contention  in  the  appeal  and  the 
question  decided  by  the  trial  court,  which  it 
is  claimed  was  not  whether  the  title  to  the 
corn  had  passed  to  Bennett  but  whether  Ben- 


nett was  the  "real  party  in  interest"  In  ap- 
pellant's original  reply  brief  it  was  stated 
that— 

"The  question  ruled  on  by  the  court  below 
was  whether,  under  the  written  communica- 
tions introduced  in  evidence,  Bennett,  the  plain- 
tiff, was  the  owner  of  this  com  at  Clayton, 
Kan.,  when  delivered  to  the  railway  company 
by  Rule  under  Bennett's  directions." 

It  is  now  insisted  that — 

"The  question  the  trial  court  decided  and 
[which  was]  appealed  from  was  that  Bennett 
never  purchased  this  com  and  therefore  was 
not  the.  real  party  in  interest" 

As  a  matter  of  fact,  the  expression  "real 
party  In  interest"  was  not  mentiorned  in  the 
memorandum  opinion  of  the  trial  court ;  that 
question  was  not  argued  in  appellant's  orig- 
inal brief,  nor  referred  to  at  the  oral  argu- 
ment Except  as  it  appeared  in  certain  quo- 
tations from  decisions  of  other  courts,  the 
expression  "real  party  In  Interest"  was  not 
mentioned  in  the  briefs  of  the  appellee. 
Moreover,  the  trial  court  did. not  decide  that 
"Bennett  never  purchased"  the  corn,  but 
merely  that  no  title  passed  to  him  until  he 
paid  the  draft  In  the  memorandum  opinion 
the  trial  court  said: 

"According  to  the  findings  of  the  jury,  the 
damage  which  is  the  -basis  of  this  action  oc- 
curred in  transit  betwen  Clayton  and  Shady 
Bend,  and  before  Bennett  took  up  the  draft  and 
came  into  possession  of  the  bill  of  lading." 

Of  course,  If  Bennett  had  no  title  to  the 
corn  when  the  damage  was  sustained,  he  was 
not  the  real  party  in  interest;  and  to  say 
that  he  was  not  the  real  party  in  interest  is 
only  another  way  of  stating  the  fact  that  be 
could  not  recover  because  he  bad  no  title. 

Tlie  bill  of  lading  contained  what  is  known 
as  a  "shipper's  order"  clause,  and  the  trans- 
action was  one  of  a  class  which  occurs  thou- 
sand of  times  every  day  in  the  business  world. 
The  meaning  of  a  bill  of  lading  with  a  "ship- 
per's order"  clause,  or,  as  It  Is  sometimes 
termed,  an  "order  notl^"  clause.  Is  well  es- 
tablished. (See  cases  cited  in  original  opin- 
ion.) Appellant  now  insists  that  the  indorse- 
ment of  the  bill  of  lading  assigned  to  Bennett 
all  the  rights  the  consignor  had  in  the  orig- 
inal contract  of  shipment,  which  would  be 
true  it  Bennett  had  been  the  consignee,  be- 
cause in  such  a  case  delivery  by  the  consignor 
to  the  carrier  makes  the  carrier  the  agent  of 
the  consignee. 

In  the  memorandum  opinion  the  trial  court 
said  that — 

"Rule's  intention  is  plainly  evidenced  by  Iiis 
actions.  He  consigned  the  car  to  himself  un- 
der circumstances  which  made  it  impossible  for 
Bennett  to  get  the  car  until  he  paid  the  draft" 


CssFor  other  case*  ■••  aame  topic  and  KET-NVMBBH  In  all  Key-Numbered  DlaaaU  and  ladezae 


Digitized  by 


Google 


Kan.)  BENNETT  t. 

(ISO 

[3,  4]  It  may  be  well  to  state  again  a  few 
general  principles  which  govern  the  right  to 
maintain  an  action  against  the  carrier  for 
loss  or  damage  to  goods  in  transit  Where 
the  goods  are  shipped  on  an  "open"  bill  of 
lading  delivered  to  the  consignee,  the  carrier 
becomes  liable  to  the  consignee  for  any  loss 
in  transit  Parker  Corp.  v.  Atl.  C.  L.  R.  Co., 
162  N.  0.  119,  67  S.  E.  261.  Prima  fade  the 
consignee  Is  entitled  to  the  possession  fit  the 
consigned  goods,  and  may  sustain  an  action 
for  damages  in  transit  Chandler  v.  Sprague, 
5  Mete.  306,  38  Am.  Dec.  404.  This  follows 
necessarily  from  the  '^ell-settled  rule  that 
where  goods  are  shipped  to  a  consignee  the 
carrier  becomes  the  agent  of  the  consignee. 
In  other  words,  delivery  to  the  carrier  la  a 
delivery  to  the  consignee. 

[!]  It  frequently  happens  that  the  right  to 
maintain  such  an  action  is  concurrent  in  con- 
signor and  consignee,  a  Judgment  in  one  suit 
being  a  bar  to  any  other  suit  for  the  same 
loss.  Moreover,  any  one  having  a  special  in- 
terest in  the  goods  or  the  shipment  may  main- 
tain the  action.  In  Mo.  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Imp.  Co.,  73  Kan.  296,  86  Pac.  408, 
87  Pac  80,  reported  with  notes  in  6  L.  R.  A. 
(N.  S.)  1058, 117  Am.  St  Rep.  468,  9  Ann.  Cas. 
790,  we  held  that  where  property  had  been 
consigned  by  the  geieral  owner  to  an  agent 
who  has  a  special  interest  therein,  as  factor 
or  commission  agent,  such  consignee  might 
maintain  an  action  in  his  own  name  against 
the  carrier  to  recover  damages  on  account  of 
the  loss  of  commissions  occasioned  by  neg- 
ligent delay  in  transit  of  the  goods.  In  the 
opinion  It  was  stated  that  Judgment  in  favor 
of  the  plaintm  could  work  no  harm,  as  It 
would  be  a  bar  to  an  action  for  the  same  Ih- 
Jory  by  the  other  party.  The  following  state- 
ment of  the  law  was  quoted  with  approval: 

"Consignee  of  the  goods  has  the  right  to  sue 
for  their  loss  by  the  carrier,  notwithstanding 
another  party  may  be  the  owner  of  it.  The 
obligation  is  to  deliver  to  him.  Generally  the 
property  vests  in  him  by  the  mere  delivery  to 
the  carrier."  Sonthem  Express  Co.  v.  Arm- 
stead,  60  Ala.  350,  p.  300. 

[I]  Again,  where  the  consignor  releases  all 
claim  to  goods  lost  in  transit,  the  consignee 
Is  the  proper  party  to  sue  for  the  loss.  Ela 
V.  Mer.  Union  Ex.  Co.,  29  Wis.  611,  9  Am.  Rep. 
619.  In  this  case,  the  trial  court  found,  and  the 
undisputed  facts  show,  that  the  same  person 
was  both  consignor  and  consignee,  and  the 
universal  rule  is  that  if  the  vendor  reserves 
title  to  the  goods  the  vendee  is  at  no  risk  un- 
til the  goods  are  actually  delivered  to  him; 
and  so  in  such  a  case  the  right  to  maintain 
an  acUon  for  injury  to  the  goods  during  tran- 
sit rests  alone  with  the  vendor,  who  is  the 
only  imrty  incurring  a  risk.  Madison  I.  & 
P.  B.  Co.  v.  Whltesel,  11  Ind.  55.  And  that 
is  ttie  situation  where  the  seller  ships  with 
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draft  attached  to  the  bill  of  lading,  the  goods 

not  to  be  delivered  until  payment  of  thei 

draft    Cudahy  Pack.  Co.  v.  Dorsey,  26  Tez. 

Civ.  App.  4S4,  63  8.  W.  648,  and  cases  cited  in 

original  opinion. 

[2]  A  very  pertinent  Inquiry  is.  Upon  whom 
would  the  loss  have  fallen  If  the  car  of  corn 
had  been  by  an  act  of  God  destroyed  while  in 
transit?  Beyond  any  question  upon  Rule, 
who,  as  the  trial  court  found,  took  good  care  to 
see  that  he  retained  absolute  title  until  Ben- 
nett paid  the  draft  and  took  up  the  bUl  of  lad- 
ing. Bennett  had  no  general  or  special  in- 
terest In  the  property  and  incurred  no  risk  in 
its  transportation.  The  same  test  was  ap- 
plied in  a  case  cited  in  the  former  opinion 
(St  Louis  &  S.  F.  By.  Co.  v.  Alien,  31  Okl. 
248,  120  Pac.  1090,  reported  with  a  note  In 
39  Ia  R.  a.  [N.  S.]  309),  where  a  car  of  coal 
was  shipped  under  a  "shipper's  order"  bill  of 
lading;  the  purchaser  paying  the  draft  and 
taking  up  the  bill  of  lading  after  the  car  had 
arrived  at  the  place  of  destination.  There 
was  a  shortage  of  several  thousand  pounds 
in  the  coal  and  the  purchaser  sued  the  rail- 
road company  and  recovered  Judgment,  which 
on  appeal  was  reversed,  because  the  loss  oc- 
curred before  the  draft  was  paid  and  the  bill 
of  lading  obtained  by  the  purchaser.  The 
case  was  decided  solely  on  the  proposition 
that  the  purdiaser  oould  not  recover  for  the 
loss  of  property  to  which  be  had  no  title 
when  the  loss  occurred.  In  the  opinion  it 
was  said: 

"Had  this  car  of  coal,  between  •  •  •  Hen- 
ryetta  and  Feckham,  been  destroyed  on  account 
of  some  act  of  God  *  •  •  upon  whom  would 
the  loss  have  then  fallen,  under  the  facts  as 
shown  by  the  record— the  consignor,  the  Wise- 
Moist  Coal  Company,  or  the  defendant  in  er- 
ror? '  Clearly  upon  the  coal  company,  for  the 
title  was  in  them,  and  did  not  vest  in  the  de- 
fendant in  error  until  the  payment  of  the  draft 
with  bill  of  lading  attached." 

It  was  further  said  in  the  opinion: 

"The  defendant  in  error  has  not  attempted 
to  bring  this  action  as  an  assignee  of  the  Wise- 
Moiat  Coal  Company,  but  on  the  theory  that  be 
was  the  owner  of  the  coal  alleged  to  have 
been  lost  on  account  of  the  negUgence  of  the 
plaintiff  in  error  at  the  time  of  such  loss.  Un- 
der this  record  it  was  the  duty  of  the  Wise- 
Moist  Coal  Company  to  deliver  that  coal  to 
the  defendant  in  error.  The  railway  company 
was  its  agent  in  making  the  delivery,  and  the 
defendant  in  error  could  have  maintained  an 
action  against  the  coal  company  for  this  loss, 
or  the  coal  company  could  have  assigned  this 
claim  to  the  defendant  in  error,  and  be  could 
have  prosecuted  the  action,  as  assignee,  against 
the  railway  company  for  such  damages." 

In  the  case  of  McNeely  &  Co.  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  (Ind.  App.)  116  N.  E.  954,  de- 
cided in  1917,  the  Studebaker  corporation  con- 
signed a  carload  of  automobiles  to  itseU, 


Digitized  by 


Google 


760 


1»0  PACIFIC  HEPORTEB 


(Kan. 


"shlppert  order,"  "notify  McNeely  &  Co." 
The  bill  of  lading  duly  signed  by  the  Stude- 
baker  corporation  was  attached  to  a  draft 
draWn  on  McNeely  and^  sent  to  the  bank. 
The  opinion  followed  and  approved  the  Okla- 
homa case,  supra.  The  damages  claimed 
were  for  delay  in  shipment  It  was  said  in 
the  opinion: 

"Appellant  contends  that  it  was  and  is  the 
real  party  in  interest,  and  that  by  paying  the 
draft  and  obtaining  the  bill  of  lading,  as  above 
shown,  it  has  the  unquestionable  right  to  main- 
tain this  suit  for  damages  resulting  from  the 
nnreasonable  delay  in  shipment  as  aUeged." 

"Appellee  contended  that  the  evidence  shows 
that  appellant  was  neither  the  holder  of  the 
bill  of  lading  nor  the  owner  of  the  two  auto- 
mobiles, when  the  alleged  delay  in  shipment 
occurred;  that  without  proof  of  one  or  the 
other  of  such  facts  there  can  be  no  recovery; 
that  there  is  no  evidence  tending  to  prove 
either  of  such  facts,  but,  on  the  other  band,  the 
undispnted  evidence  shows  that  the  bill  of  lad- 
ing was  made  to  the  order  of  the  Studebaker 
Company,  with  draft  attached;  and  that  the 
draft  was  not  paid  and  the  bill  of  lading  ob- 
tained by  appellant  until  the  day  the  automo- 
biles arrived  in  EvansvUle." 

In  affirming  the  ruling  of  the  trial  court 
directing  a  judgment  for  the  railway  compa- 
ny, the  court  said; 

"Where  a  bill  of  lading  is  made  out  to  the 
order  of  the  consignor,  or  of  a  third  party, 
with  directions  thereon  to  notify  a '  certain 
person,  and  a  draft  against  such  person  for 
the  purchase  price  of  the  goods  so  shipped  is 
attached  to  such  bill  of  lading  and  transmitted 
to  the  destination  of  such  shipment  through  a 
bank,  or  otherwise,  title  to  the  property  de- 
scribed in  the  bUl  of  lading  does  not  pass  to 
the  person  to  be  so  notified  until -the  draft  is 
paid"  (citing  numerous  cases). 

In  another  case  the  Carnegie  Steel  Compa- 
ny consigned  a  car  of  iron  from  itself  at 
Pittsburgh  to  itself  at  Asheboro,  N.  C,  "ship- 
per's order  notify"  the  Asheboro  Wheelbar- 
row &  Manufacturing  Company,  with  bill  of 
lading  indorsed  to  the  plaintiff  company  wltli 
sight  draft  attached  and  sent  to  a  bank  for 
collection.  The  plaintiff  paid  the  draft  and 
took  up  the  bin  of  lading  January  17,  1907, 
the  day  after  the  shipment  reached  destina- 
tion, and  In  a  suit  against  the  railway  com- 
pany recovered  judgment  for  damages  by  de- 
lay, which  was  reversed  because  the  title  to 
the  property  had  not  vested  In  the  plaintiff 
at  the  time  the  delay  occurred.  In  the  opin- 
ion the  court  said: 

"When  the  goods  are. shipped  by  bill  of  lad- 
ing deliverable  to  the  order  of  the  vendor,  in 
the  absence  of  any  evidence  to  the  contrary.  It 
is  almost  decisive  to  show  his  intention  to 
reserve  the  jus  disponendi  and  to  prevent  the 
property  passing  to  the  vendee.  Benj.  on 
Sales  (17th  Kd.)  372,  where  the  decided  cases 
are  cited  and  commented  upon  at  length.  Dows 
y.  Nat.   Bank,  91  U.   S.  618,  23  L.  Ed.  214. 


In  Bank  t.  Logan,  74  N.  T.  568,  Folger,  J., 
discusses  the  question  and  reviews  the  decided 
cases.  In  Bank  v.  Crocker,  111  Mass.'  IW, 
Ames,  J.,  says:  'A  carrier  may  be  a  mere 
bailee  for  the  consignor;  and  when,  by  the 
terms  of  the  bill  of  lading,  the  goods  are  to 
be  delivered  to  the  consignor's  order,  the  car- 
rier is  his  agent  and  not  the  consignee's. 
*  *  ♦  In  a  contract  of  sale  the  fact  of 
making  the  biU  of  lading  deliverable  to  the  or- 
der of  the  vendor,  when  not  rebutted  by  evi- 
dence fo  the  contrary,  is  decisive  to  show  his 
intention  to  preserve  the  jus  disponendi  and 
to  prevent  the  property  from  passing  to  the 
vendee.' 

"  'By  such  a  bill  of  lading  the  seller  does  not 
reserve  merely  a  lien,  but  the  absolute  right 
of  disposal  of  the  goods.'  6  Am.  &  Eng.  Enc. 
1066,  note  1.  Until  the  draft  is  paid,  the 
contract  between  the  consignor  and  consignee 
isv  executory;  that  is,  the  consignor  agrees  to 
ship  and  place  in  the  hands  of  the  carrier  the 
goods  at  the  place  designated,  to  be  sold  and 
deUvered  to  the  consignee  when  the  draft  is 
paid,  both  the  title  and  possession  remaining 
in  the  consignor  until  that  time.  If,  in  such 
case,  the  goods  were  injured  or  destroyed,  the 
loss  falls  upon  the  consignor.  If  tbey  are 
delayed  in  the  carriage,  the  carrier  is  liable  to 
the  consignor.  It  is  the  fault  of  his  agent. 
If  the  contract  of  the  consignor  imposed  upon 
him  the  obligation  to  deliver  the  goods  at  any 
specified  time,  or  in  a  reasonable  time,  and 
they  are  delayed  by  his  agent,  the  consignee 
may  recover  of  the  consignor  such  damages 
as  he  may  sustain  as  were  in  the  contempla- 
tion of  the  parties.  The  only  evidence  in  this 
case  was  that  the  goods  were  shipped  to  con- 
signor's order,  'notify'  plaintiff.  The  author- 
ities appear  to  be  uniform  that,  in  such  case, 
the  consignee  is  not  brought  into  any  contract 
relation  with  the  carrier  and  must  look  to  the 
consignor  for  any  damage  sustained  by  a  delay, 
who,  in  turn,  must  look  to  the  carrier."  Mfg. 
Co.  y.  So.  Ry.  C!o.,  149  N.  C.  261,  62  S.  B. 
1091. 

In  a  case  where  a  car  of  apples  was  shipped 
by  the  vendor  in  good  order  but  frozen  on  the 
road,  the  vendor  taking  a  bill  of  lading  with 
sight  draft  attached,  It  was  held  that  as  the 
vendor  retained  title  the  loss  must  be  borne 
by  him.  The  ground  of  the  decision  was  well 
stated  in  the  following  language: 

"By  the  established  rules  of  commercial  law, 
where  goods  are  shipped  at  the  risk  of  the 
purchaser  and  by  his  order,  or  if  by  other 
evidence  the  intention  of  the  shipper  is  made 
apparent  to  part  with  his  title,  the  carrier  is 
held  to  be  the  agent  of  the  consignee,  and 
not  the  agent  of  the  consignor.  But  if  the 
seller  does  not  intend  to  part  with  his  tiUe  to 
and  control  over  the  property  when  he  makes 
the  consignment,  the  authorities  regard  the  car- 
rier as  the  consignor's  agent,  and  not  the  con- 
signee's." Willman  Mercantile  Co.  y.  Fussy, 
15  Mont.  511,  39  Pac.  738,  48  Am.  St  Rep. 
698. 

See,  also,  Seellgson  v.  Philbrick  (C.  C.)  30^ 
Fed.  600;  Jones  v.  Brewer,  70  Ala.  645;  Per- 
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kins  V.  Eckert,  65  Cal.  400;    Forctaelmer  T. 
Stewart,  65  Iowa,  593,  22  N.  W.  886,  54  Am. 
8t  Rep.  30;  Reed  v.  Racine  Boat  Co.  (1912) 
166  Iowa,  12, 137  N.  W.  458. 

CJorpns  Juris  states  the  rule  wbicta  applies 
to  the  case  at  bar  in  these  words : 


"One  who  is  mentioned  in  the  bill  of  lading 
as  the  party  to  be  notified  on  arrival  of  the 
goods  has  no  such  interest  as  will  authorize 
him  to  maintain  an  action  for  loss  of  the  goods 
shipped,  in  the  absence  of  any  evidence  that  he 
was  either  shipper  or  consignee."  10  0.  J. 
i  527,  aae  "Carriers." 

Bennett's  situation  In  respect  of  damages 
to  the  com  in  transit  was  no  different  from 
what  it  would  have  been  If  on  the  day  he  paid 
the  draft  and  received  the  bill  of  lading  he 
had  purchased  any  other  property  by  a  bill 
of  sale  and  discovered  that  before  it  became 
bis  property  it  had  been  damaged  by  the 
fault  or  neglect  of  a  third  party.  It  is  clear 
he  would  have  no  cause  of  action  against  the 
party  at  fault,  because  It  Is  the  law  that  where 
property  Is  Injured  or  destroyed  "the  loss 
falls  upon  the  holder  of  the  legal  title." 
Grant  v.  United  States,  7  Wall.  331, 19  L.  Ed. 
104. 

Rule  had  a  ^use  of  action  against  the  car^ 
rier,  and  if  Bennett  had  procured  an  assign- 
ment of  Rule's  cause  of  action  a  different 
question  would  be  presented.  But  there  was 
no  assignment  of  Rule's  cause  of  action,  and 
plaintiff's  action  was  not  brought,  nor  was  it 
prosecuted,  upon  the  theory  of  such  an  as- 
signment. In  the  trial  court  Bennett's  claim 
was  that  the  title  to  the  corn  passed  to  him 
at  Clayton,  when  Rule  delivered  the  com  to 
the  carrier.  On  this  rehearing  the  theory  is 
advanced  that  Rule's  blank  indorsement  of 
the  bill  of  lading  and  the  payment  of  the 
draft  by  Bennett  transferred  to  Bennett  the 
cause  of  action  for  the  loss  that  occurred  in 
transit.  The  mere  blank  indorsement  by 
Rule  of  the  shipper's  order  bill  of  lading, 
which  in  the  original  opinion  was  said  to 
have  been  for  the  purpose  of  facilitating  the 
collection  of  the  draft  through  the  banks,  was 
not  an  assignment  of  his  cause  of  action  for 
damages. 

There  being  no  assignment  of  Rule's  claim 
for  damages,  the  provision  of  the  Code  per- 
mitting the  assignee  of  a  cause  of  action  to 
sue  in  his  own  name  has  nothing  upon  which 
to  operate  in  this  case.  Nor  does  the  Code 
provision  authorizing  an  action  to  be  prose- 
cuted in  the  name  of  the  real  party  in  inter- 
est affect  Bennett's  rights,  because  the  tlUe  to 
the  property  was  still  in  Rule  when  the  dam- 
ages were  sustained.  Bennett  had  no  inter- 
est in  the  claim,  and  Rule  was  the  real  par- 
ty In  Interest. 

The  former  Judgment  is  adhered  to. 

All  the  Justices  concurring. 
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COFFMAN  V.  HALL  et  al.     (No.  22915.) 
(Supreme  Court  of  Kansas.     June  24,  1820.) 

(BvlltOnu  bv  the  Court.) 


1.  Drains  «=a34— Sustaining  of  demurrer  to  a 
protest  against  appiloation  to  establish  ditoh 
I*  not  a  Judicial  function. 

A  board  of  coimty  commissioners  does  not 
exercise  judicial  functions  in  sustaining  a  de- 
murrer to  a  protest  against  an  application  for 
the  establishment  of  a  drainage  ditch  under 
sections  3874-3889  of  the  General  SUtutes  of 
1915. 

2.  Drains  <S=336(2)— No  appeal  to  distriot  court 
from  order  overruling  demurrer  to  protest 
against  application  to  establish  ditch. 

Section  564  of  the  Code  of  cJivil  Procedure 
(Gen.  St.  1915,  §  7468),  does  not  give  a  right  to 
an  appeal  from  such  an  order  as  is  mentioned  in 
the  first  paragraph  of  this  syllabus. 

3.  Drains  <8=334— Order  of  administrative  board 
or  officer  does  not  predade  a  subsequent  or- 
der. 

An  order  made  by  an  administrative  board 
or'  officer  does  not  preclude  a  subsequent  order 
on  the  same  matter  by  the  same  boanl  or  officer 
on  a  proper  appUcation  therefor. 

Appeal  from  District  Court,  Saline  County. 

Proceeding  on  petition  of  J.  H.  Coffman 
died  with  the  Board  of  County  Commission- 
ers of  Saline  County  for  the  establishment  of 
a  drainage  ditch,  with  protest  and  plea  by 
Helen  Francis  '  Hall  and  others.  From  an 
order  sustaining  a  demurrer  1;o  the  plea,  re- 
spondents appealed  to  the  district  court,  and 
from  its  judgment  affirming  the  order  of  the 
Board,  respondents  appeal.  Appeal  dis- 
missed. 

David  Ritchie,  of  Salina,  for  appellants. 
E^nittle  &  Knittle,  W.  B.   Orowther,   and 
F.  C.  Norton,  all  of  Salina,  for  appellee. 


MARSHALL,  J.  On  November  25,  1919, 
J.  H.  Coffman,  proceeding  Under  sections 
3874-^889  of  the  General  Statutes  of  1915, 
filed  his  petition  with  the  board  of  county 
commissioners  of  Saline  county,  asking  that 
the  board  establish  and  maintain  drainage 
ditches  on  the  southeast  quarter  of  section  7 
in  Elm  Creek  township,  in  that  county. 
Afterward  to  that  petition  the  respondents 
filed  their  protest  and  plea,  to  which  Coffman 
died  a  demurrer  which  was  sustained  by  the 
board  of  county  commissioners.  From  the 
order  sustaining  the  demurrer,  the  respond- 
ents appealed  to  the  district  court,  where  the 
order  of  the  board  of  county  commissioners 
was  affirmed.  From  the  judgment  of  the 
district  court  the  respondents  appeal  to  this 
court 
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The  protest  and  plea  of  the  reepondoits,  In 
substance,  alleged  that  In  1891  the  board  of 
county  commisBioners  of  Saline  county,  after 
notice  had  been  duly  served  on  all, parties 
lotere^ed,  eetablished  a  ditch  and  drain 
across  the  southeast  quarter  of  section  7  In 
Elm  Creek  township,  In  Saline  county.  The 
respondents  further  alleged: 

"Yoar  said  protestants  farther  say  that  all 
the  lands  involred  in  the  petition  of  November 
26,  1S>19,  are  the  same  as  the  lands  involved  in 
the  said  petition  of  July  17,  1891,  and  that 
all  of  the  parties  owning:  .the  lands  involved 
in  the  petition  of  November  25,  1919,  are  ei- 
ther the  same  persons,  or  holding  their  title 
under  the  persons  who  were  parties  to  said 
proceeding  under  the  petition  of  July  17, 1891." 

[1]  1.  The'  respondents  argue  that  the 
board  of  county  conuuissioners.  In  the  hear- 
ing and  determination  of  the  protest  and 
demurrer,  were  exercising  judicial  functions. 
It  is  true  that  In  the  determination  of  the 
question  presented  the  board  of  county  com- 
missioners must  have  considered  the  legal 
effect  of  the  protest  and  of  the  demurrer 
thereto;  and  it  Is  true  that,  when  the  board 
comes  to  make  an  order  'establishing  or 
refusing  to  establish  the  ditch,  it  must  exer- 
cise sound  judgment  and  discretion,  but  that 
will  not  render  the  power  exercised  by  the 
board  a  judicial  one.  Many,  If  not  all,  ad- 
ministrative boards  and  ofBcers,  when  acting 
under  the  law,  must  exercise  judgment  and 
discretion  and  often  come  to  conclusions  on 
disputed  questions  of  fact  and  of  law;  but 
it  has  not  been  supposed  that  on  account  of 
the  necessity  for  determining  such  questions 
these  administrative  boards  and  officers  have 
been  exercising  judicial  powers  or  functions. 

The  Board  of  Railroad  Commissicmers  and 
Its  successors,  the  Public  Utilities  Commis- 
sion and  the  court  of  industrial  relations,  the 
charter  board,  the  "blue  sky"  board,  the 
bank  commissioner,  the  Insurance  commis- 
sioner, the  tax  commission,  and  the  state 
auditor,  are  administrative  boards  and  offi- 
cers, and  they  often  exercise  powers  par- 
taking of  a  judicial  nature,  or  quasi  judicial 
powers ;  but  they  have  not,  by  reason  of  the 
exercise  of  those  powers,  been  exercising 
Judicial  functions.  In  the  administration  of 
county  affairs  the  board  of  county  commis- 
sioners, the  county  superintendent,  and  the 
county  auditor  exercise  like  judgment  and 
discretion  In  performing  the  several  duties 
that  have  been  Imposed  oa  them  by  the 
Legislature;  but  In  the  exercise  of  these 
powers,  although  Involving  judgment  and  dis- 
cretion and  the  determination  of  questions  of 
fact  and  of  law,  these  officers  have  not  been 
exercising  judicial  functions. 

Probably  the  closest  parallel  to  the  present 
situation  that  can  be  found  Is  the  t>ower 
exercised  by  the  board  of  county  commission- 
ers in  establishing  public  roads.   The  author- 


'Ity  conferred  by  the  statute  on  the  board  of 
county  commissioners  is  practically  the  same 
In  each  case;  the  duties  performed  are  very 
similar.  If  the  powers  exercised  In  the  one 
Instance  are  judicial  in  their  nature,  they 
must  be  In  the  other;    and  likewise,  if  the 

I  powers  are  not  judicial  In  the  one,  they  must 
not  b4  in  the  other.  In  Flagel  v.  Jackson 
County,  83  Kan.  709,  112  Pac.  622,  an  appeal 
was  taken  from  the  order  of  the  board  of 
county  commissioners  establishing  a  road. 
There  this  court  said: 

"That  appeal  was  taken  under  section  2094  of 
the  General  Statutes  of  1909.  Gen.  Stat  1868, 
c.  25,  i  30.  While  the  language  of  the  statute 
is  broad,  it  is  limited  in  its  application;  the 
district  court  ezerdsea  only  judicial  power, 
and  the  establishment  of  roads  involves  legis- 
lative and  administrative  power.  Fulkerson  v. 
Com'rs  of  Harper  Co.,  31  Kan.  125;  Kent  v. 
Com'rs  of  Labette  Co.,  42  Kan.  534.  It  is 
true  that  the  jurisdiction  of  a  district  court 
to  review  on  proceedings  in  error  an  order  of 
county  commissioners  establishing  a  road  baa 
been  upheld  (Com'rs  of  Wabatmsee  Co.  y. 
Muhlenbacker,  18  Kan.  129;  Com'rs  of  Chase 
Co.  V.  Cartter,  30  Kan.  581;  HoweU  v.  Bedlon, 
44  Kan.  558),  but  that  remedy  was  not  pur- 
sued in  this  instance.  An  appeal  was  taken 
under  the  statute  referred  to,  which,  had  it 
been  sustained,  would  have  recyiired  a  trial  de 
novo  of  the  matters  heard  and  determined  by 
the  board  in  laying  out  the  road."  83  Kan.  711, 
112  Pac.  622. 


The  conclusion  reached  In  the  Flagel  Case 
is  supported  by  Fulkerson  v.  Com'rs  of 
Harper  Co.,  31  Kan.  125,  1  Pac.  261,  and.by 
Kent  V.  Com'ra  of  Labette  Co.,  42  Kan.  634, 
22  Pac.  610.  In  Auditor  of  State  v.  A.,  T.  ft 
S.  F.  Railroad  Co.,  6  Kan.  500,  7  Am.  Sep. 
675,  the  court  used  this  language: 

"The  assessment  of  the  property  of  the  state, 
being  then  an  incident  to  the  taxing  power, 
which  is  wholly  legislative,  and  not  judicial, 
may  well  be  ascertained  by  agents  appointed 
under  the  law;  bat  in  no  sense  under  our  Con- 
stitution can  such  agents  be  considered  judicial 
officers.  It  is  true  that  their  duties  require  of 
them  judgment  and  discretion;  bnt  this  is  also 
true  of  most  of  the  duties  of  miniaterial  and 
executive  officers,  but  this  does  not  make  them 
judicial  officers,  nor  constitute  them  courts,  or 
render  their  conclusions  .iudicial  acts."  6  Kan. 
607    (7  Am.  Bep.  575). 


See,  also,  Boss  y.  Com'ra  of  Crawford  Go, 
16  Kan.  411;  Com'rs  of  Lyon  Co.  v.  Sergeant, 
24  Kan.  572 ;  State  ex  rel.  y.  Mohler,  98  Kan. 
465,  471,  472, 158  Pac.  408. 

The  board  of  county  commissioners  was  not 
performing  a  judicial  function  when  it  sus- 
tained the  demurrer  to  the  protest  of  the 
respondents. 

[2]  2.  The  respondents  argue  that  they  bad 
the  right  to  appeal  to  the  district  court  und» 
section  564  of  the  Code  of  Civil  Procedure 
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(Gen.  St.  1916,  |  7468).  Tniat  lias  been  said 
concerning  the  powers  exercised  by  the  board 
of  county  commissioners  In  establlsblng  a 
ditch  necessarily  determines  that  the  re- 
8i)ondent8  had  no  right  to  an  appeal  nnder 
that  provision  of  the  Code.  There  are  two 
other  statutes  that  probably  should  be  no- 
ticed before  this  question  Is  finally  disposed 
of.  One  ol  these  Is  section  2668  of  the 
General  Statutes  of  1015,  which  reads: 
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"Any  person  who  shall  be  aggrieved  by  any 
decision  of  the  board  of  comnuEsioners  may 
appeal  from  the  decision  of  such  board  to  the 
district  court  of  the  same  county,  by  causing  a 
written  notice  of  such  appeal  to  be  served  on 
the  clerk  of  such  board  within  thirty  days 
after  the  making  of  such  decision,  and  executing 
a  bond  to  such  isonnty  with  sufficient  security, 
to  be  approved  by  the  clerk  of  said  board,  con- 
ditioned for  the  faithful  prosecution  of  such  ap- 
peal, and  the  payment  of  all  costs  that  shall  be 
adjudged  against  the  appellant." 

However,  the  conclusion  reached  In  Flagel 
V.  Jackson  County,  83  Kan.  709,  112  Pac.  622, 
disposes  of  the  respondents'  right  to  appeal 
under  this  section  of  the  statute.  The  other 
law  to  which  reference  must  be  made  Is 
section  3880  of  the  General  Statutes  of  ldl5, 
which  provides  for  an  appeal  from  the  board 
of  county  commissioners  to  the  probate 
court  In  proceedings  of  this  nature.  This 
statute  was  under  consideration  in  Shreves  v. 
Gibson,  76  Kan.  709,  92  Pac.  584,  where  It 
was  held  that  the  statute  "Is  not  void  as  an 
attempt  to  devolve  legislative  functions  upon 
a  Judicial  tribunal"  for  the  reason  that  the 
appeal  Is  to  a  commission  to  be  appointed  by 
the  probate  court,  and  not  to  the  court  itself. 
Hie  respondents  did  not  avail  themselves 
of  the  right  given  by  secticm  3880,  and  the 
court  does  not  know  of  any  other  statute 
giving  to  them  a  right  to  appeal  from  the 
order  of  the  board  of  county  commissioners. 

[3]  3.  Although  what  has  been  said  neces- 
sarily disposes  of  this  appeal  and  compels 
its  dismissal,  the  respondents  present  an- 
other question  which  will  be  noticed.  They 
contend  that  the  order  establishing  a  ditch 
on  the  land  in  question  m  1891  precludes  an 
order  establishing  another  ditch  on  the  same 
land  at  a  subsequent  time.  The  pres«itation 
of  an  application  to  any  of  the  administrative 
boards  or  officers  of  the  state  or  county  and 
the  action  of  the  board  or  officers  thereon, 
either  granting  or  denying  the  application,  do 
not  preclude  a, second  application  of  the  same 
parties  to  the  same  board  or  officer  asking  for 
the  same,  or  another,  or  an  additional  order, 
nor  preclude  such  board  or  officer  from  mak- 
ing an  order  thereon.  The  order  made  in 
1891  did  not  preclude  the  board  of  county 
commissioners  from  making  another  order  on 
the  petition  out  of  which  this  appeal  arose. 

The  appeal  is  dismissed. 

All  the  Justices  concurring. 


HAGGART  v.  KING.    (No.  22551.) 
(Supreme  Court  of  Kansas.     June  5,  1920.) 


(SvOaiut  by  the  Court.) 

1.  Brokers  ^esIO,  55(3)— Listing  of  property 
for  sale  does  not  give  an  exolnsive  or  Irrevo. 
cable  agency. 

A  landowner,  by  merely  listing  his  property 
for  sale  with  a  broker,  does  not  give  the  broker 
the  exclusive  agency  to  sell,  and  such  an  agency 
may  be  revoked  at  any  time. 

2.  Brokers  «=>46— Broker  not  notifying  owner 
of  sale  ef  land  listed  until  after  owner's  sals 
Is  not  entitled  to  commission. 

Where  the  owner  of  land  lists  his  property 
with  a  broker  who  finds  a  purchaser,  but  fails 
to  notify  the  owner  until  after  the  owner  had 
sold  the  property  to  another,  the  broker  is 
not  entitled  to  a  commission.  HelUng  v.  Darby, 
71  Kan.  107,  79  Pac.  1078. 

3.  Brokers  €s»82(2)— in  aotlon  for  commission 
answer  held  not  subject  to  demurrer. 

In  an  action  to  recover  a  real  estate  bro- 
ker's commission,  an  answer  admitting  that 
the  defendant  had  listed  the  property  with  the 
plaintiff  to  find  a  purchaser  and  alleging  that, 
before  he  was  notiiBed  by  the  plaintiff  that  he 
had  found  a  purchaser,  the  defendant  liad  sold 
the  property  to  another,  is  not  subject  to  de- 
murrer on  the  ground  that  it  fails  to  state  a 
defense  to  the  action. 

Appeal  from  District  Court,  Ottawa 
County. 

Action  by  F.  I*  Haggart  against  W.  C. 
King.     From  an  order  sustaining  a  demur- 
rer to  the  answer,  defendant  appeals.    Re- 
versed, and  cause  remanded,  with  direction 
to  overrule  the  demurrer. 

F.  D.  Blundon,  of  Salina,  and  S.  C.  Sweet, 
of  Minneajpolis,  for  appellant. 
J.  A.  Fleming,  of  Salina,  for  appellee. 

PORTEB,  J.  The  appeal  Is  from  an  order 
sustaining  a  demurrer  to  the  defendant's  an- 
swer. 

The  plaintiff  sued  to  recover  a  commission 
for  selling  real  estate.  The  defendant,  who 
lived  in  California,  owned  land  in  Ottawa 
county,  Kan.  The  plalntitt  lived  at  Salina. 
In  answer  to  an  inquiry  by  plaintiff,  the  de- 
fendant wrote,  stating  his  terms  and  that  he 
would  be  pleased  to  have  the  plaintiff  sell 
the  land;  and  In  a  second  letter,  dated  Octo- 
ber 12,  1918,  wrote  that  he  would  sell  the 
land  for  $3,S00  net,  if  sold  at  once,  and  told 
the  plaintiff  to  "get  in  touch  with  your  buy- 
ers and  explain  the  prospects."  The  petition 
set  out  copies  of  the  correspondence  and  al- 
leged that  on  October  23  plaintiff  found  a 
purchaser,  John  M.  Bye,  and  entered  into  a 
written  contract  with  him  to  take  the  land 
at  $4,000,  that  the  purchaser  paid  him  y.jOO 
on  the  purchase  price,  and  that  plaintiff  slgu- 
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ed  tbe  contract  as  agent  for  the  defendant. 
A  copy  of  tbe  written  c<mtract  for  tbe  sale 
was  attached  to  tbe  petition,  which  showed 
that  one  of  its  provisions  was  that  the  de- 
fendant was  to  deliver  to  the  purchaser  "a 
good,  merchantable  abstract  of  title."  The 
petition  was  apparently  drawn  upon  the  the- 
ory that  plaintiff  had  been  authorized  to  en- 
ter into  a  written  contract  with  a  purchaser, 
and  In  compliance  therewith  bad  made  a 
binding  contract  for  tbe  sale  of  the  land  in 
tbe  name  of  the  defendant. 

In  his  answer,  besides  a  general  denial, 
the  defendant  admitted  writing  the  letters  re- 
ferred to  In  the  petition,  but  denied  any  lia- 
bility to  the  plalntlfC  resulting  from  tbe  cor- 
respondence, and  alleged  that  the  contract 
between  tbe  plaintiff  and  John  M.  Bye  had 
not  been  authorized  nor  ratified  by  talm.  As 
a  further  defense,  the  answer  alleged  that 
the  land  bad  been  listed  with  tbe  plaintiff 
for  sale,  but  that  l<ef6re  plaintiff  found  a 
buyer,  and  before  he  had  communicated  the 
fact  to  tbe  defendant,  the  latter  had  sold  the 
land  to  one  F.  D.  Doering. 

Two  of  plaintiff's  contentions  urged  In  sup- 
port of  the  ruling  on  the  demurrer  may  be 
considered  together:  First,  it  is  contended 
tttat  the  answer  Is  insufficient  because  It  falls 
to  show  that  the  plaintiff's  agency  was  ever 
revoked  by  notice  to  him;  and,  second,  that 
after  the  receipt  of  the  letter  of  October  12, 
authorizing  bim  to  proceed  to  sell  the  land, 
he  was  entitled  to  a  reasonable  time  to  In- 
duce prospective  buyers  to  purchase  on  the 
terms  stated,  and  thus  to  earn  bis  commls- 
slMi  before  defendant  could  revoke  bis 
agency. 

[1-3]  Both  contentions  are  based  upon  tbe 
erroneous  assiimption  that  plaintiff  was  giv- 
en tbe  exclusive  agency  for  the  sale  of  tbe 
property.  In  the  case  of  Edwards  v.  Dana, 
104  Kan.  266,  178  Pac.  407,  which  is  reUed 
upon  by  the  plaintiff,  it  was  expressly  stated 
in  tbe  opinion  that  tbe  agent  had  asked  and 
was  given  by  the  landowner  the  exclusive' 
sale  of  the  property  for  a  fixed  time.  Within 
that  time  he  found  a  customer  ready,  able, 
and  willing  to  buy  on  the  owner's  terms,  and 
it  was  held  that,  inasmuch  as  tbe  letter  ad- 
vising blm  that  the  owner  had  sold  the  land 
did  not  reach  him  until  after  the  purchaser 
had  been  found,  plaintiff  had  earned  his  com- 
mission. In  the  case  at  bar  there  was  a  mere 
listing  of  the  property  with  the  plaintiff  to 
find  a  purdiaser.  Such  an  agency  may  be 
revoked  at  any  time.  Helling  v.  Darby,  71 
Kan.  107,  79  Pac.  1073.  In  that  case  It  was 
held  that  brokers  in  whose  bands  property 
had  been  placed  for  sale,  and  who,  acting 
thereupon,  had  found  a  purchaser,  but  did 
not  notify  the  owner  until  after  he  had  sold 
it  to  another  person,  were  not  entitled  to  a 
commission  for  making  the  sale  for  the  rea- 
son that  they  did  not  have  exclusive  author- 
ity to  sell.  See  the  cases  cited  in  note  24  L. 
R.  A.  (N.  S.)  279,  in  which  it  is  said: 


"It  without  doubt  is  the  general  rule  that, 
where  property  is  placed  in  a  broker's  hands 
for  sale  in  the  ordinary  way.  that  is,  without 
specifying  any  certain  period  of  time  within 
wluch  the  broker  is  to  have  tbe  right  to  sell, 
or  that  he,  within  a  certain  time,  shall  have 
the  exclusive  right  to  sell,  the  mere  fact  that 
the  property  is  given  to  the  broker  for  sale  does 
not  deprive  the  owner  himself  of  the  right  to 
sell  the  property,  and  'nhere  the  owner  sells 
such  property  before  the  broker  has  found  a 
purchaser,  he  cannot  be  held  liable  for  commis- 
sions or  damages  for  a  breach  of  the  contract" 
—citing  a  large  number  of  cases,  including  Hell- 
ing V.  Darby,  supra. 

In  his  brief  plaintiff  cites  8  G.  J.  title  Bro- 
kers, {  22,  note  15.  Among  the  cases  mention- 
ed in  the  note  is  that  of  Wanstrath  Real  Est. 
Co.  v.Wenz,  185  Mo.  App.  162,  170  S.  W. 
345,  but  it  is  expressly  stated  in  the  note  tbat 
In  that  case  the  plaintiff  was  given  the  ex- 
clusive agency  and  also  the  right  to  a  com- 
mission in  case  of  a  sale  by  tbe  owners. 

There  is  s<xne  discussion  In  tbe  briefs  as 
to  whether  the  written  contract  referred  to 
in  tbe  petition,  and  whlc;^  plaintiff  entered 
into  with  John  M.  Bye,  was  binding  upon  the 
defendant  It  has  been  held  that,  under  tbe 
usual  contract  by  which  a  landowner  lists 
his  property  for  sale  with  an  agent,  the  lat- 
ter has  no  authority  to  make  a  written  con- 
tract that  would  be  binding  upon  tbe  owner. 
Sullivant  V.  Jahren,  71  Kan.  127,  79  Paa 
1071;  Wlggam  v.  Shouse,  105  ELan.  637,  186 
Pac.  896,  and  cases  cited  in  the  opinion.  The 
subject  of  executing  a  contract  of  sale  on  be- 
half of  defendant  with  one  who  might  be 
found  willing  to  purchase  the  land  was  not 
considered  or  mentioned  in  the  correspond- 
ence. All  tbat  was  said  in  these  letters  was 
only  what  would  naturally  be  said  between 
tbe  landowner  desirous  of  selling  and  a  bro- 
ker with  whom  he  was  listing  tbe  property. 

One  further  contention  of  the  plaintiff  re- 
quires notice.  In  <xie  of  bis  letters  to  tbe  de- 
fendant, a  copy  of  wbidi  is  set  forth  In  the 
petition,  and  which  was  written  before  the 
defendant  finally  fixed  the  terms  upon  which 
he  would  sell  the  property,  tbe  plaintiff  made 
tbls  statement: 

"I  expect  it  best  for  me  to  give  yon  tbe 
names  of  my  parties  I  am  figuring  with  so  as 
to  avoid  misunderstaDding,  in  case  they  should 
write  to  you  in  regard  to  the  land;  of  course  I 
would  expect  my  commission,  if  these  parties 
would  buy  the  land.  •  •  •  Mr.  Bye  and  Mr. 
F.  D.  Doering  are  the  parties  I  have  been  deal- 
ing with,  and  will  of  course  expect  you  to  pro- 
tect me  on  the  commission,  as  I  have  put  some 
time  getting  them  interested." 

In  his  answer  defendant  stated  that  be- 
fore he  learned  of  tbe  sale  to  John  M.  Bye 
be  had  sold  the  land  himself  to  P.  D.  Doer- 
ing. The  plaintiff  insists  that,  having  noti- 
fied defendant  that  Doering  was  one  of  tbe 
men  be  had  interested  in  the  property,  he  is 
entitled  to  recover  a  commission  for  the  sale 
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defendant  made  to  Doering.  The  action,  how- 
ever, is  to  recover  a  commission  for  procnr- 
Ing  anothw  purchaser,  with  whom  plaintiff 
claims  to  have  made  a  binding  contract  to 
take  the  land  at  a  certain  price.  The  idead- 
Ings  do  not  disclose  how  much  Doering  paid 
for  the  land,  and,  besides,  the  petition  shows 
that  plaintiS  had  abandoned  negotiations 
with  Doering.  It  alleges  that  he  offered  the 
land  to  Doering,  who  declined  to  purchase, 
and  that  he  then  arranged  a  sale  with  John 
M.  Bye.  The  rule  has  often  been  applied  to 
a  defendant  that  he  cannot,  after  litigation 
has  begun,  mend  his  hold  and  shift  the  ground 
of  his  defense.  Redinger  v.  Jones,  ^  Kan. 
627,  637,  75  Vac  997;  Sandefur  v.  Hines,  69 
Kan.  168,  76  Pac.  444;  Stanton  v.  Barnes, 
72  Kan.  641,  84  Pac  116;  Branlff  v.  Baler, 
101  Kan.  117,  165  Pac.  816,  Ij.  R.  A.  1917B; 
1036.  The  same  rule  should  apply  in  a  prop- 
er case  to  a  plaintiff, 'but,  In  any  event,  if 
plaintiff  Intended  to  rely  upon  a  different 
cause  of  action  from  that  stated  in  his  peti- 
tion, he  should  not  have  demurred  to  the  an- 
swer. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  de- 
murrer. 

All  the  Justices  concurring. 


In  re  H08F0RD.     (No.  22701.) 

(Supreme    Court  of   Kansas.     Jime   6, 
Rehearing  Denied  July  10,  1920.) 


1920. 


(Bvtldlnu  Iv  <Ae  Court.) 

Witnesses   €=321— Court    granting    a   divorce 
could  not  require  offlcer  of  sode^  having 
custody  of  child  to  disclose  Its  whereabouts. 
Where  the  juvenile  court  has  in  accordance 
with  the  statute  committed  a  dependent  and 
neglected  duld  to  the  care  of  a  cliildren's  aid 
society,  a  court,  wliich  liad  previously  granted  a 
divorce   to  the  parents  of  the   child,  thereby 
loses  jurisdiction  to  control  its  custody,  and  in 
a  hearing  of  the  application  of  one  of  the  par- 
ents in  relation  thereto  cannot  require  an  officer 
of  the  aid  society  to  disclose  its  whereabouts. 

Original  habeas  corpus  by  George  L.  Hos- 
ford  to  obtain  reUef  from  a  Judgment  of  con- 
tempt of  the  district  court,  and  a  commitment 
to  the  county  Jail.    Petitioner  discharged. 

E.  li.  Foullte,  of  Wichita,  for  petitioner. 
Madden,  Cooper  &  Madden,  of  Wichita,  for 
respondent 

MASON,  J.  Gleorge  L.  Hosford  refused  to 
answer  a  question  asked  of  him  as  a  witoess 
in  the  district  court  of  Sedgwick  county,  and 
was  adjudged  guilty  of  contempt,  and  order- 
ed committed  to  the  county  Jail.  He  asks  re- 
lief of  this  court  by  hat>eas  corpus  on  the 


ground  that  the  order  was  made  without  Ju- 
risdiction. The  matter  is  submitted  upon  the 
papers. 

The  district  court  ordered  the  petitioner 
to  be  committed  until  he  should  signify  his 
willingness  to  answer  the  question,  or  until 
the  expiration  of  six  months,  but  stayed  the 
execution  of  the  order  until  the  next  day  to 
allow  time  for  the  matter  to  be  presented 
here.  Within  that  period  this  court  took  Ju- 
risdiction, and  by  reason  of  these  facts  the 
sheriff  was  enabled  to  make  a  return,  which 
he  did,  to  the  effect  that  he  was  not  restrain- 
ing the  petltloaer.  While  that  is  technically 
true,  the  merits  of  the  legal  questions  upon 
which  the  validity  of  the  order  of  commit- 
ment depends  have  been  fully  argued,  and 
It  would  be  futile  to  withhold  action  until  a 
physical  restraint  should  be  imposed. 

The  petitioner  is  the  general  superintend- 
ent of  the  Christian  Service  League — a 
"GhUdren's  Aid  Society"  as  defined  in  the 
statute  «3en.  Stat.  1915,  i  6373)— to  which 
has  been  Intrusted  by  the  Juvenile  court  of 
Sedgwick  county,  the  custody  of  Ethel  Hook, 
minor  daughter  of  Oeorge  Hook  and  Myrtle 
Hook,  who  had  been  divorced  by  a  decree  of 
the  district  court  of  that  county  in  April, 

1918,  the  custody  of  the  child  having  been 
awarded  to  the  father.  In  February,  1919, 
the  Juvenile  court  made  a  finding  that  the 
child  was  dependent  and  neglected,  and  gave 
her  to  the  care  of  the  league.    In  November, 

1919,  the  child's  mother  applied  to  the  dis- 
trict court,  asking  that  the  order  made  In 
the  divorce  case  be  modified,  and  that  she  be 
granted  the  custody  of  the  child.  Neither 
the  league  nor  any  one  representing  it  was  a 
party  to  the  proceeding,  but  its  superintend- 
ent, the  petitioner,  was  present,  and  testi- 
fied that  the  child  had  been  placed  by  the 
Juvenile  court  with  the  league  for  adoption. 
The  Judge  asked  him  where  the  child  was, 
and  he  declined  to  answer,  on  the  ground  of 
privilege  and  want  of  Jurisdiction  m  the 
court ;  such  refusal  being  the  basis  of  the  or- 
der adjudging  him  to  lie  in  contempt.  The 
court  awarded  the  custody  of  the  child  to  the 
mother,  but  made  no  order  in  that  respect 
upon  the  petitioner  or  the  league. 

The  petitioner  represents  that  the  useful- 
ness of  such  societies  as  that  Which  he  rep- 
resents will  be  seriously  Impaired  if  parents 
of  children  committed  to  their  care  are  per- 
mitted as  a  matter  of  right  to  be  advised  of 
their  whereabouts.  He  contends  that  the 
continuing  Jurisdiction  of  the  district  court 
to  control  the  custody  of  a  minor  child  of  the 
parties  to  a  divorce  suit  ceases  when  the  ac- 
tion of  the  Juvenile  court  is  properly  invoked 
with  respect  to  It;  that  the  power  exercised 
in  such  a  case  by  the  Juvenile  court  is  one 
specially  delegated  to  it  by  the  state  in  its 
capacity  as  supreme  guardian  o^  all  minors. 
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and  supersedes  even  that  of  anotber  oonrt, 
which  had  already  acquired  jurisdiction  to 
determine  the  most  suitable  custodian  of  a 
diild,  whether  depending  upon  the  conflict- 
ing daims  of  its  parents  or  upon  its  own  wel- 
fare. So  far  as  the  matter  is  afCected  merely 
by  the  claims  of  father  or  mother  little  dif- 
ficulty is  presented.  "The  most  striking 
demonstration  of  the  supremacy  of  the  gnard- 
ianship  of  the  state  over  that  of  the  parent  is 
furnished  by  the  statutes  under  which  chil- 
dren cruelly  treated,  abandoned,  or  being 
brought  up  in  ways  of  Tice  are  taken  from 
the  parents  by  admiolstratlTe  proceedings  in- 
stituted by  the  state,  and  committed  to  pub- 
lic or  charitable  institutions."  20  B.  O.  K 
600. 

In  1901,  prior  to  the  enactment  of  the  ju- 
venile court  law,  the  Legislature  authorized 
dependent  or  neglected  children  to  be  placed 
under  the  care  of  children's  aid  societies, 
and  made  provision  against  subsequent  inter- 
ference by  the  parents,  in  these  words:       ' 

"No  parent  or  guardian  or  other  person  who 
by  instrament  of  writing  sorrenders  or  has 
heretofore  surrendered  the  cnstody  of  a  child 
to  any  children's  aid  society  or  institution  shall 
thereafter,  contrary  to  the  terms  of  such  In- 
struments, be  entitled  to  the  custody  of  or  any 
control  or  authority  over  or  any  right  to  in- 
terfere with  any  such  child,  and  these  same  con- 
ditions shall  prevail  where  a  child  is  or  has 
been  delivered  to  such  children's  aid  sodety 
or  institution  by  action  of  any  proper  court." 
Gen.  Stat.  1915,  S  637& 

Although  the  provision  of  the  statute  giv- 
ing the  district  court  power  to  modify  an  or- 
der made  In  a  divorce  case  regarding  the  cus- 
tody of  the  children  (Gen.  Stat.  1915,  i  7580) 
is  a  part  of  the  Revised  Code  of  Civil  Proce- 
dure adopted  In  1909,  it  is  a  re-enactment  of 
a  section  of  the  original  Code  (Gen.  Stat. 
1868,  c.  80,  §  645),  and  is  to  be  regarded  as  a 
continuation  thereof  (Gen.  Stat.  1915, 1 10973, 
Bubd.  1)  yielding  so  far  as  there  may  be  any 
conflict  to  the  later  expression  of  the  legis- 
lative will. 

The  continuing  jurisdiction  of  a  court 
which  has  granted  a  divorce  to  supervise  the 
custody  of  minor  children  of  the  parties  can- 
not be  interfered  with  by  another  court 
which,  except  for  such  retained  jurisdiction, 
would  have  authority  under  a  writ  of  habeas 
corpus  to  make  the  same  inquiry  and  grant 
the  same  relief.  In  re  Petltt,  84  Kan.  637, 114 
Pac.  1071.  The  juvenile  court,  however, 
stands  upon  a  very  different  footing.  It  Is 
specifically  given  jurisdiction  "of  all  cases 
concerning  dependent,  neglected,  and  delin- 
quent children."  Gen.  Stat  1915,  g  3065. 
The  conditions  under  which  It  may  take  con- 
trol of  a  child  and  the  manner  in  which  it 
may  exercise  it  are  quite  different  from  those 
existing  in  the  case  of  any  other,  tribunal. 
It  is,  of  couAe,  inferior  to  the  district  court, 
to  which  an  appeal  in  some  instances  may  be 


taken  from  Its  rulings  (Gen.  Stat  1915,  { 
3076),  and  which  may  exercise  supervision 
and  control  over  it  to  prevent  and  correct 
errors  and  abuses  (Gen.  Stat  1915,  8  2957). 
But  this  appellate  and  supervising  power 
must  be  exercised  directly  and  according  to 
some  prescribed  method.  The  district  court 
lias  no  authority,  merely  by  reason  of  its 
broader  iwwers,  to  disregard  the  action  of 
the  juvenile  court.  If,  for  Instance,  a  boy 
whose  custody  had  been  awarded  by  the  dis- 
trict court  to  his  father  should,  by  reason  of 
some  serious  delinquency,  be  regularly  com- 
mitted by  the  Juvenile  court  to  the  state  re- 
formatory, assuming  that  to  be  authorized 
by  the  statute  (Gen.  Stat  1915,  {  3073),  or, 
as  often  happens,  to  the  state  industrial 
school.  It  would  seem  quite  out  of  keeping 
with  the  general  plan  of  administering  such 
matters  if  the  duration  of  his  stay  there  could 
be  controlled  by  the  district  court  in  virtue 
of  its  reserved  jurisdiction,  and  that  situa- 
tion would  not  be  essentially  different  from 
the  one  here  presented,  so  far  as  relates  to 
the  jurisdiction  of  the  district  court;  for, 
even  such  a  commitment  would  not  be  for 
the  purpose  of  punishment,  but  for  the  wel- 
fare of  the  child.  In  re  Turner,  94  Kan.  115, 
145  Pac.  871,  Ann.  Cas.  1916B,  1022. 

It  is  not  necessary  to  the  protection  of  a 
minor  that  its  control  when  regularly  as- 
sumed by  a  court  having  only  specially 
conferred  powers,  or  by  an  administrative 
body,  shall  be  subordinate  to  that  of  a  court 
of  general  or  superior  jurisdiction.  Much 
unfavorable  criticism  of  the  legal  system  of 
the  state  of  Georgia  was  occasioned  a  few 
years  ago  by  the  refusal  of  its  Supreme 
Court,  on  the  ground  of  want  of  power,  to 
order  the  release  from  custody  of  a  10  year 
old  boy,  Ollie  Taylor.  Taylor  v.  'Means,'  139 
Ga.  678,  77  S.  E.  373.  The  decision  was  wide- 
ly interpreted  as  a  holding  that  the  boy  had 
been  sentenced  to  penal  servitude  until  be 
should  attain  his  majority,  for  the  offense  of 
having  stolen  a  bottle  of  soda  water,  and 
that  Qie  law  afforded  no  means  of  relieving 
him  from  that  penalty.  The  facts  ai^)ear  to 
be  that,  although  the  language  of  the  crimi- 
nal law  was  to  some  extent  employed,  for 
practical  purposes  he  was  merely  committed 
for  his  own  good  to  a  county  industrial  taim, 
and  the  want  of  jurisdiction  in  the  superior 
or  Supreme  Court  to  interfere  arose  from  the 
fact  that  the  Legislature  had  empowered  an- 
other tribunal — the  authorities  having  charge 
of  the  farm — to  decide  when  his  own  inter- 
ests and  the  public  welfare  would  be  best 
subserved  by  his  discharge.  Moreover,  the 
application  for  his  release,  which  was  denied 
by  the  Supreme  Court,  was  made  by  his  fa- 
ther, apparently  for  the  selfish  purpose  of 
obtaining  a  material  benefit  from  his  serv- 
ices. 50  Congressional  Record,  960;  4  Jour- 
nal of  Criminal  Law  and  Criminology,  171. 
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We  ftre  of  the  opinion  that  in  the  present '  diction  of  a  wilt  for  separation  from  bed  and 


case,  when  the  Juvenile  court  intrusted  the 
care  of  the  child  to  the  children's  aid  society, 
the  catting  off  of  the  right  of  the  parents  to 
its  control  involved  also  the  extinguishment 
of  the  authority  of  the  district  court,  deilved 
from  the  retention  of  the  jurisdiction  ac- 
quired through  the  divorce  action,  to  regu- 
late the  matter — an  authority  which  origi- 
nated In  a  consideration  of  the  conflicting 
claims  of  the  parental  although  in  its  exer- 
cise the  welfare  of  the  child  was  of  primary 
importance.  As  the  court  for  this  reason 
bad  no  power  to  make  an  order  affecting  the 
custody  of  the  child,,  there  was  no  basis  for 
an  inquiry  as  to  Its  whereabouts. 

This  view  §eems  in  accordance  with  that 
taken  by  the  courts  bo  far  as  the  question 
has  been  discussed  by  them.  Tn  Miller  v. 
Higglns,  14  Cal.  App.  156,  HI  Pac.  403,  It 
was  held  that  a  court  which  had  granted  a 
divorce  could  not  be  divested  of  jurisdiction 
9ver  a  minor  child  of  the  parties  by  its  secret 
removal  to  another  county,  where  by  fraudu- 
lent concealment  of  the  facts  ah  order  of 
adoption  had  been  procured.  But  in  the  (pin- 
ion in  that  case  the  Court  of  Appeals  ex- 
pressly recognized  the  force  of  an  earlier  de- 
ci(l6n  of  the  Supreme  Court  (Younger  v. 
Tounger,  106  Cal.  377,  39  Pac.  779),  to  the 
effect  that — 

"Where  the  adoption  was  regularly  had,  the 
status  of  the  child  was  changed,  and  it  no  long- 
er remained  the  child  of  the  parties  to  the  mar- 
riage, bat  became  the  child  of  another,  and  its 
relation  to  its  natural  parents  ceased,  and  the 
jurisdiction  of  the  divorce  court  was  terminat- 
ed."   14  Cal.  App.  163,  111  Pac.  406. 

The  me^e  passage  of  a  juvenile  court  act 
has  been  held  not  to  affect  the  jurisdiction 
of  the  court  trying  a  divorce  suit  over  the 
minor  children.  McDanlel  v.  Xoungblood, 
aOl  Ala.  260,  77  South.  674.  But  it  has  been 
held  that  the  pendency  of  a  divorce  case,  tn 
which  the  court  as  between  the  parties  could 
determine  the  custody  of  their  minor  child, 
does  not  prevent  the  juvenile  court  from  tak- 
ing charge  of  It  on  the  grround  of  its  being 
Delected.  Brana  v.  Brana,  139  La.  806,  71 
South.  519.  The  scope  of  that  decision  is 
fairly  indicated  by  these  paragraphs  of  the 
syllabus: 

"The  dedaion  of  the  juvenile  coort,  vested 
with  jurisdiction  to  determine  when  a  child 
answers  the  description  of  a  neglected  child 
given  by  the  Constitution  is  not  to  be  challenged 
except  in  a  direct  action  brought  for  that  pur- 
pose, or  in  some  appellate  tribunal;  and  hence 
is  not  subject  to  inquiry  in  the  civil  district 
court,  but  must  there  be  assumed  to  be  well 
founded. 

"The  jurisdiction  of  the  juvenile  court  as  to 
the  custody  of  neglected  children  is  quasi  crim- 
inal, operating  as  between  the  state  and  the 
parents,  or  as  between  the  child  and  the  state, 
and  if  the  civil  district  court,  having  ci\  1  juris- 


board,  has  awarded  the  child  to  the  mother, 
there  was  nothing  to  prevent  the  juvenile  court 
from  finding  that  the  child  was  neglected  and 
from  taking  it  away  from  the  parent  who  was 
neglecting  it,  or  from  both  parents,  as  in  that 
matter  its  jurisdiction  was  not  concurrent  with 
the  civil  district  court" 

The  (pinion  refers  to  an  earlier  case^ 
where  the  father  of  a  child  sought  without 
success  to  defeat  the  Jurisdiction  of  the  ju- 
venile court  over  it  on  the  ground  that  It 
was  not  neglected,  and  that  it  was  subject 
to  the  control  of  the  district  court  in  an  ac- 
tiau  for  separation  from  bed  and  board,  the 
Supreme  Court  saying: 

"The  juvenile  court  and  the  court  In  which 
a  suit  in  separation  from  bed  and  board  is 
pending  between  the  parents  of  a  child  may 
have  simultaneous,  though  not  concurrent,  or 
conflicting,  jurisdiction  of  the  custody  of  the 
chUd;  that  of  the  juvenile  court  to  be  exer- 
cised as  between  the  state,  or,  so  to  apeak,  the 
child,  and  the  parents  of  the  child;  and  that 
of  the  other  court  to  be  exercised  as  between 
the  two  parents.  In  the  instant  case,  on  the 
assumption  of  the  child  Iska  McCloskey  not 
being  a  neglected  child  within  the  meaning  of 
that  term  as  defined  by  the  Constitution  (ar- 
ticle 118,  §  8),  the  juvenile  court  is  utterly 
without  jurisdiction  of  her  custody,  and  the 
civil  district  court  has  exclusive'  jurisdiction. 
On  the  contrary  assumption,  the  juvenile  court 
has  jurisdiction. 

"With  the  facts  of  the  case  this  court  has 
nothing  to  do,  but  must  assume  that  the  learned 
judge  of  the  juvenile  court  exercised  jurisdic* 
tioii  because  he  found  upon  the  facts  that  the 
said  child  of  relator  was  a  neglected  child 
witliin  the  meaning  of  that  term  as  expressly, 
carefully,  and  explicitiy  defined,  by  said  article 
of  tl;e  Constitution." 

State  V.  McCloskey,  136  La.  739,  741,  742, 
67  South,  813,  814. 

During  the  proceedings  In  the  district 
court  tn  the  present  case  a  suggestion  was 
made  challenging  the  constitutionality  of  the' 
Juvenile  Court  Act.  No  specific  basis  for  a 
doubt  in  that  regard  was  Indicated,  and  the 
validity  of  the  statute  Is  not  attacked  In  the 
brief  of  the  respondent  It  has  been  sus- 
tained against  all  the  attacks  heretofore 
made  upon  it  in  this  court  (In  re  Tomer,  94 
Kan.  ns,  145  Pac.  871,  Ann.  Cas.  1916E, 
1022),  and  the  constitutionality  of  similar 
statutes  has  been  elsewhere  upheld  in  other 
respects  (notes,  18  L.  R.  A.  [N.  S.]  886,  and 
45  L.  R.  A.  [N.  8.]  908,  913). 

The  question  already  determined  is  that 
upon  which  the  case  has  been  principally 
argued  and  as  the  cbncluslon  reached  re- 
quires the  discharge  of  the  petitioner  there 
is  no  occasion  for  undertaking  to  determine 
in  what  circumstances  an  adoptive  parent,  or 
one  standing  In  substantially  that  relation, 
should  be  excused  from  giving  information  at 
the  demand  of  a  natural  parent  as  to  the 
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whereabouts  of  an  adopted  child.  It  Is  obvi- 
ous that  under  some  conditions  the  welfare 
of  the  child  may  be  promoted  by  the  abso- 
lute .severance  of  all  connections  with  Its 
parents,  harsh  as  such  a  measure  may  seem. 
Persons  In  every  way  adapted  to  the  re- 
sponstbUlty,  when  considering  whether  or 
not  they  should  adopt  it,  might  not  unrea- 
sonably be  influenced  In  their  decision  by 
the  question  whether  they  could  rely  with  en- 
tire confidence  upon  protection  from  any  at- 
tempt of  the  natural  parents  to  re-establish 
relations  with  it,  and  this  might  be  insured 
only  by  kee];dng  them  in  ignorance  of  where 
it  was  to  be  found.  In  a  case  in  which  the 
court  denied  the  right  of  parents  to  be  in- 
formed of  the  whereabouts  of  their  two  chil- 
dren, who  by  agreement  had  been  turned 
over  to  an  institution  known  as  the  Tempo- 
rary Home  for  the  Destitute,  the  court  said: 

"In  some  of  our  public  institntiona  it  has 
been  deemed  expedient  to  keep  parents  in 
ignorance  of  the  place  where  homes  have  been 
found  for  their  children,  on  account  of  the  dis- 
position often  manifested  to  visit  them  and 
excite  uneasiness  and  discontent  in  their  minds. 
Such  influences  may  be  feared  in  this  'case,  and 
there  may  be  just  ground  for  the  suggestion 
made  by  the  respondent's  counsel  that  if  the 
former  character  of  the  father  were  made 
known  among  the  present  schoolmates  and 
associates  of  the  children,  it  migbt  cause  an- 
noyance aod  injury  to  them  at  their  present 
tender  age.  The  cliildren  ought  not  to  be 
thus  exposed,  unless  the  judge  who  bears  the 
cause  shall  have  some  ground  to  believe  that 
their  welfare  re<]uirea  it"  Dumain  and  Wife 
V.  Gwynno,  82  Mass.  (10  AUen)  270,  275. 

The  petitioner  is  discharged. 
All  the  Justices  concurring. 


TREADWELL  v.  BEEBE  et  ai.    (No.  22494.) 
(Supreme   Court  of  Kansas.    June  6,   1920.) 

(Bylldbv*  by  M«  Court.) 

1.  Charities  «e320(5)— City  may  aeoept  b»- 
qaest  of  trust  fund  for  publlo  charitable  use. 

A  Kansas  municipality  has  power  to  accept 
a  bequest  of  a  trust  fund  and  to  adoiinister  it 
in  perpetuity  if  the  purpose  of  the  trust  cre- 
ated by  such  bequest  is  for  a  putdic,  charitable 
use. 

2.  Charities  ®=3ll— Tmst  fund  to  buy  food 
and  fuel  for  needy  Inhabitants  of  trustee  dty 
Is  a  "publlo,  charitairie  use." 

A  trust  fund  is  for  a  "public,  charitable 
use,"  where  its  purpose  is  to  buy  food  and 
fuel  for  needy  and  deserving  inhabitants  of 
the   municipality   to   which   the   trust   fund   is 


bequeathed  and  by  whidi  it  is  to  be  admin- 
istered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Charity.] 

3.  Charities  «s>ll— Trust  fund  t*  aid  those 
suffering  from  oancer  In  obtaining  treatment 
Is  for  a  publlo,  charitable  ussi. 

A  trust  fund  is  for  a  public,  charitaUe  use, 
where  its  purpose  is  to  aid  any  deserving  per- 
son suffering  from  cancer  to  secure  treatment 
for  that  disease  in  its  early  and  probably  cur- 
able stages. 

4.  Charities  «s»22(3)— Disposition  of  residue 
In  trust  for  charitable  publlo  uses  held  not 
ambiguous. 

The  provisions  of  a  will,  making  disposition 
of  the  residue  of  an  estate  after  all  the  other 
provisions  of  the  will  are  executed  and  fuUy 
discharged,  examined,  and  no  ambiguity  dis- 
cerned therein. 

Appeal  fr<»n  District  Ck>urt,  Harper  County. 

Suit  by  laiza  Treadwell  against  Robert  H. 
Beebe,  executor  of  W.  B.  Treadwell,  deceas- 
ed, and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.   AfBrmed. 

Brans,  Carey  &  Ulllston,  W.  B.  Stanley, 
and  Arnold  C.  Todd,  all  of  Wichita,  for  appel- 
lant 

H.  O.  Davis,  Vernon  Day,  Donald  Moir,  R. 
H.  Beebe,  and  Henry  J.  Brady,  all.  of  An- 
thony, for  appellees. 

DAWSON,  J.  This  suit  by  an  heir  at  law 
challenges  the  validity  of  certain  features  of 
a  will,  and  seeks  a  Judicial  construction  of 
the  will  touching  the  disposition  of  the  resid- 
uary estate. 

The  testator,  W.  B.  Treadwell,  in  his  life- 
time was  a  citizen  of  Anthony,  In  Harper 
county.  He  died  in  1918,  seized  of  considera- 
ble real  estate  and  of  about  $75,000  worth  of 
personal  property.  By  bis  will  and  codicil, 
he  made  certain  bequests  of  money  and  prop- 
erty to  various  persons,  provided  for  certain 
annuities  to  certain  beneficiaries.  Including 
an  annuity  of  $1,200  to  his  mother,  the  plaln- 
tlfC,  during  her  natural  life.  He  also  be- 
queathed $4,000  to  the  city  of  Anthony  to 
purchase  equipment  for  its  fire  d^mrtment 
The  testator  named  the  defendant  Robert  H. 
Beebe  as  executor,  and  to  act  as  trustee  to 
carry  out  the  provisions  of  the  will.  In  the 
orlghial  will,  the  testator  provided: 

"Sixteenth.  After  the  death  of  •  •  • 
and  of  said  EUiza  C.  Treadwell  [the  plaintiff 
mother]  »  *  •  the  rest  and  residue  of  my 
estate  shall  be  by  my  executor  or  trustee  paid 
and  delivered  to  my  heirs  at  law  in  accordance 
with  the  laws  of  descents  and  distributions  of 
the  state  of  Kansas,  unless  I  shall  hereafter  by 
codicU  hereto  attached  otherwise  direct,  in 
which  event  the  rest  and  residue  of  my  estate 
shall  be  disposed  of  in  Accordance  with  such 
coilidl." 


4t=9For  other  cases  see  same  topic  and  KBY-NUUBER  In  all  Key-Numbered  Oigesta  and  Indezaa 
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The  codicil  proTided: 

"That  my  estate  shall  in  all  ways  be  ad- 
ministered and  distribated  as  in  my  said  will 
provided,  excepting  only  that  the  rest,  residue 
and  remainder  thereof,  instead  of  descending 
in  accordance  with  the  laws  of  descent  and  dis- 
tribution, as  follows: 

"After  payn>ent  of  annnitieB,  legacies  and 
gifts  as  in  said  will  provided,  all  notes,  ac- 
counts, bonds,  choses  in  action  then  in  the 
hands  of  my  tmstees  or  either  of  them  and  be- 
longing to  my  estate,  shall  be  converted  into 
cash;  and  my  trustee,  Robert  H.  Beebe  or  his 
successor,  shall  then  pay  to  the  city  of  An- 
thony, Kansas,  the  sum  of  fonr  thousand 
($4,000.00)  dollars,  to  be  used  by  said  city  in 
purchasing  equipment  for  its  fire  department, 
and  for  such  purpose  and  to  be  paid  as  afore- 
said, I  do  give  and  bequeath  to  said  city  of 
Anthony,  Kansas,  said  sum  of  four  thousand 
4]ollars,  to  be  used  by  said  city  in  purchasing 
equipment  for  its  fire  department 

"My  trustees,  the  said  Beebe  or  bis  succes- 
sor, shall  then  pay  to  the  said  city  of  Anthony, 
Kansas,  in  trust,  all  funds  then  remaining  in 
my  estate  as  part  thereof,  to  be  held  and  used 
by  said  city  as  hereinafter  provided,  and  for 
the  uses  and  purposes  hereinafter  set  out,  and 
to  be  paid  as  above  provided,  I  give  and  be- 
queath to  said  city  of  Anthony,  Kansas,  in 
trust  all  funds  remaining  in  and  a  part  of  my 
estate  after  compliance  with  all  the  provisions 
of  my  wiU  not  affected  by  this  codicil,  and  after 
payment  of  said  sum  of  $4,000. 

"The  amount  so  paid  by  my  trustee  to  said 
city  of  Anthony,  Kansas,  shall  be  profitably  and 
safely  invested  and  the  net  proceeds  of  the  in- 
vestment thereof  shall  be  used  by  said  city  for 
the  purpose  of  buying  food  and  fuel  for  needy 
and  deserving  persons  who  have  been  actual 
residents  of  said  city  for  at  least  six  months. 
I  request  that  the  president  of  the  First  Na- 
tional Bank  of  Anthony,  Kansas,  the  president 
of  the  Citizens'  National  Bank  of  Anthony, 
Kansas,  and  the  president  of  the  Farmers' 
State  Bank  of  Anthony,  Kansas,  act  as  an  in- 
vestment committee  to  invest  the  sum  so  paid 
in  trust  to  said  city,  to  collect  all  moneys  due 
from  said  investment  and  to  pay  the  net  pro- 
ceeds thereof  into  the  treasury  of  the  city  of 
Anthony,  to  be  kept  as  a  relief  fund  by  the 
treasurer  of  said  city  of  Anthony,  as  custodian 
thereof.  Vacancies  in  said  inveatment  com- 
mittee may  be  filled  by  the  commissioners  of 
said  city.  The  commissioners  of  said  city  shall 
pay  claims  for  food  and  fuel  furnished  by  draw- 
ing their  order  on  the  fund  resulting  from  such 
investment;  all  claims  for  food  and  fuel  fur- 
nished shall  be  itemized  and  verified,  but  no 
publicity  shall  be  given  to  the  names  of  the 
persons  aided  from  such  fund.  In  the  case  of 
any  deserving  person  suffering  from  cancer  in 
its  early  and  probably  curable  stages,  the  com- 
missioners of  said  city  may  allow  as  much  as 
fifty  dollars  from  such  fund  to  aid  such  person 
in   securing  treatment  for  such   cancer. 

"After  all  the  provisions  of  my  will  and  of 
this  codicil  have  been  carried  out,  should  any 
real  estate  remain  a  part  of  my  estate,  my  trus- 
tee the  said  Beebe  or  his  successor,  shall  con- 
vey the  same  to  my  legal  heirs,  and  they  shall 
then  acquire  title  to  such  real  estate  in  the 
same  proportions  as  they  would  have  done  had 
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I  died  intestate  on  the  date  of  such  conveyance 
by  my  trustee." 


The  mother  and  sole  heir  of  the  testator  In 
this  action  challenges  the  validity  of  the  trust 
created  by  the  will  and  conferred  upon  the 
dty  of  Anthony,  on  two  main  grounds,  viz.: 
(1)  That  the  city  has  no  corporate  power  to 
accept  and  administer  the  trust ;  and  (2)  that 
the  trust  does  not  create  a  public  charity,  and 
consequently  is  void  under  the  rule  against 
perpetuities.  The  third  contention  of  the 
plaintiff  \a  that  she  Is  entitled  to  a  Judicial 
construction  of  the  will,  and  a  ruling  that  she 
Is  now  seized  of  a  rested  remainder  in  what- 
ever residue  of  the  estate  may  exist  when 
the  valid  provisions  of  the  will  have  all  been 
performed  and  discharged.  Tbe  trial  court 
ruled  against  plaintiff  on  all  her  contentions, 
and  she  appeals. 

In  presenting  these  interesting  questions 
we  have  been  favored  with  voluminous  briefs, 
which  we  have  carefully  studied ;  but  we  do 
not  find  that  the  propositions  Involved  are 
very  difficult,  nor  Is  there  any  dearth  of  au- 
thority to  aid  In  their  solution.  If  the  trust 
creates  a  public  charity,  and  until  appellant's 
first  proposition  Is  determined  we  will  as- 
svaxte  that  It  does,  then  It  seems  .that  under 
the  spirit  of  Kansas  law,  and  perhaps  under 
the  letter  of  It,  the  city  of  Anthony  may  ac- 
cept and  administer  the  trust  created  by  tbla 
will. 

[1]  The  statutes  confer  on  a  city  of  the 
second  class  the  power  to  make  all  necessary 
ordinances,  not  Inconsistent  with  the  laws  of 
the  state,  "as  may  be  expedient  for  maintain- 
ing the  peace,  good  government,  and  wdfare 
of  the  city  and  Its  trade,"  eta  Oen.  Stat. 
1915,  S  1748.  The  city  is  authorized  to  pur- 
chase and  bold  real  and  personal  property 
for  the  use  of  the  city,  and  the  word  "pur- 
chase" has  been  held  to  mean  the  acquisition 
of  title  to  property  by  any  mode  except  by  In- 
heritance. Delaney  v.  City  of  Sallna,  34  Kan. 
532,  539,'  9  Pac.  271.  It  has  been  held  that  a 
city  may  accept  and  administer  a  fund  in  per- 
petuity for  the  purpose  of  maintaining  a 
public  park  (Schnack  v.  City  of  Lamed,  106 
Kan.  177, 186  Pac.  1012),  and  for  the  purpose 
of  prospecting  for  and  developing  a  coal  mine 
(Delaney  v.  City  of  Salina,  supra).  In  the 
Sallna  Case,  the  present  contention  was  made 
and  answered: 

"It  is  claimed  that  it  is  not  within  the  power 
of  a  city  to  accept  or  receive  property  as  a  de- 
vise, bequest,  or  legacy,  or  for  any  such  pur- 
pose as  that  which  is  designated  in  the  present 
will.  We  do  not  think  that  this  point  is  sound 
or  well  taken.  Mr.  Dillon,  in  his  work  on  Mu- 
nicipal Corporations,  uses  the  following  lan- 
guage: 

"  'Sec.  436.  Municipal  and  public  corpora- 
tions may  be  the  objects  of  public  and  private 
bounty.  This  is  reasonable  and  just.  They  are 
in  law  clothed  with  the  power  of  individuality. 
They  are  placed  by  law  under  various  obliga- 
tions and  duties.     Legacies  of  personal  prop- 
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erty,  devises  of  real  property,  and  gifts  of 
either  species  of  property,  directly  to  the  cor- 
poration and  for  its  own  use  and  benefit,  in- 
tended to  and  which  have  the  effect  to  ease 
them  of  their  obligations  or  lighten  the  burdens 
of  their  citizens,  are  valid  in  law,  in  the  absence 
of  disabling  or  restraining  statutes.  Thus,  a 
conveyance  of  land  to  a  town  or  other  public 
corporation  for  benevolent  or  pnblic  purposes, 
as  for  a  site  for  a  schoolhouse,  city  or  town 
house,  and  the  like,  is  based  upon  a  sufficient 
consideration,  and  such  conveyances  are  lib- 
erally construed  in  support  of  the  object  con- 
templated. 

"  'Sec.  437.  Not  only  may  municipal  corpora- 
tions take  and  hold  property  in  their  own  right 
by  direct  gift,  conveyance,  or  devise,  but  the 
cases  firmly  establish  the  principle,  also,  that 
such  corporations,  -at  least  in  this  country,  are 
capable,  unless  specially  restrained,  of  taking 
property,  real  and  personal,  in  trust  for  pur- 
poses germane  to  the  objects  of  the  corpora- 
tion, or  which  will  promote,  aid,  or  assist  in 
carrying  out  or  perfecting  those  objects.  So 
such  corporations  may  become  cestuia  que 
trust  within  the  scope  of  the  purposes  for 
which  they  are  created.  And  where  the  trust 
reposed  in  the  corporation  is  for  the  benefit 
of  the  corporation,  or  for  a  charity  within  the 
scope  of  its  duties,  it  may  be  coippelled,  in 
equity,  to  administer  and  execute  it.  But  the 
Legislature  may  divest  a  municipal  corporation 
of  the  power  to  administer  the  charitable 
trusts  conferred  upon  it,  and  appoint  or  provide 
for  the  appointment  of  new  trustees  independ- 
ent of  the  corporation,  and  vest  in  then>  the 
management  of  such  trusts.' 

"See,  also,  Dillon  on  Municipal  Corporations, 
Jl  438  to  443." 

"From  the  time  the  first  modest  volume  was 
given  to  the  public  until  the  present,  Dillon  on 
Municipal  Corporations  has  been  regarded  as 
high  authority  by  both  the  bar  and  the  bencli." 
Bverly  v.  Adams,  95  Kan.  305,  308,  147  Pac. 
1134,  1136  (L.  R.  A.  1915E:,  448). 

In  19  R.  C.  Lr.  770  et  seq.,  it  is  said: 

"So  also  a  municipal  corporation  has  an  im- 
plied power  to  receive  a  gift  of  real  estate  for 
any  corporate  purposes.  tVhile  a  municipal 
corporation  would,  of  course,  have  no  power  to 
purchase  with  the  public  funds  land  or  other 
property,  except  for  sudb  public  purposes  as 
it  was  authorized  to  expend  money  for  by  its 
charter,  it  is  well  settled  that  it  may  hold  real 
estate  which  is  not  devoted  or  intended  to  be 
devoted  to  any  public  purpose  when  such  prop- 
erty has  come  to  it  in  a  lawful  manner,  as  by 
gift  or  devise."    Id.  770,  771. 

"It  is  held  in  some  jurisdictions  that  a  mu- 
nicipal corporation  has  no  power  to  administer 
a  trust  in  favor  of  persons  in  reduced  circum- 
stances who  are  not  paupers,  or  persons  for 
whose  support  the  municipality  is  under  a 
statutory  liability.  In  other  jurisdictions  it  is 
held  that  such  a  trust  is  valid,  as  the  effect  of 
the  gift  is  to  prevent  persons  from  becoming  a 
public  charge.  •  •  •  If  a  trust  is  beyond 
the  power  of  a  municipal  corporation  to  exe- 
cute, it  is  not  on  that  account  void,  and  a  court 
of  equity  will  appoint  a  new  trustee  to  execute 
the  trust."    Id.  778,  779. 


In  5  R.  C.  L.  320,  321,  it  is  said: 

"A  municipal  corporation  may  act  as  trustee 
of  a  charitable  trust  where  the  trust  created  is 
germane  to  the  purpose  for  which  the  corpora- 
tion was  called  into  being,  and  when  the  ad- 
ministration of  the  trust  and  the  liabilities  it 
imposes  are  not  foreign  to  the  objects  for 
which  the  corporation  was  instituted.  In  con- 
formity with  this  rule  it  has  been  frequently 
declared  that  a  municipal'  corporation  may  act 
as  a  trustee  of  a  charitable  trust  for  the  sup- 
port or  establishment  of  free  or  public  schools 
within  the  municipality.  Some  courts  take  the 
view,  however,  that  a  municipal  corporation 
cannot  take  as  trustee  of  a  charitable  trust  un- 
less the  power  to  do  so  is  expressly  granted 
or  is  necessary  to  the  performance  of  its  duties 
as  a  territorial  and  municipal  corporation, 
while  other  courts  maintain  the  rule  that  a  mu- 
nicipality may  act  as  trustee  of  a  charitable 
trust  when  it  is  not  prohibited  from  so  doing 
by  statute.  And  this  is  true  although  the  pur- 
poses of  the  trust  are  not  strictly  within  the 
scope  of  the  direct  purposes  of  the  corporation, 
but  merely  collateral  thereto." 

In  28  Cyc.  261,  262,  In  discussing  the  inher- 
ent powers  of  municipalities,  it  is  said: 

"Every  municipality  asks  for  such  powers  as 
its  iocation  or  conditions  suggest,  or,  its  popula- 
tion or  promoters  may  desire,  and  gets  all 
which  legislative  complaisance  may  yield,  with 
the  result  that  an  array  of  municipal  charters  of 
the  United  States  present  to  legal  view  at  once 
an  amusing  exhibition  and  a  perplexing  prob- 
lem. The  legislative  attempt  often  seems  to  be 
to  enumerate  all  the  powers  intended  to  be 
granted;  and  then,  recognizing  the  futility  of 
such  effort,  the  Legislature  supplies  omissions 
with  a  clause  known  as  the  general  welfare 
clause,  granting  to  the  corporation  power  to  da 
all  such  acts  and  pass  such  ordinances  as  may 
conduce  to  the  public  welfare.  This  residuary 
grant  of  municipal  power,  in  whatsoever 
phrase  it  may  be  couched,  although  obviously 
intended  to  add  to  the  enumerated  powers  of 
the  municipality,  has  been  thought  in  some  cas- 
es to  be  nugatory  under  the  constructive  limi- 
tations of  the  preceding  specific  enumeration. 
The  better  view  seems  to  be  that  the  'general 
welfare  clause'  alone  amounts  to  a  grant  of  all 
usual  and  necessary  municipal  powers,  and  the 
enumeration  of  particular  powers  grants  all 
others  therein  specified. 

"It  has  also  been  held  that  a  city  may,  with- 
out special  authority  from  the  Legislature, 
take  a  devise  of  land  beyond  its  limits  for  a 
public  park,  and  that  ib  may  do  so  in  trust  for 
a  charitable  use,  although  it  may  not,  in  the 
absence  of  such  special  authority,  be  able  to 
exercise  any  police  power  over  it"  Id.  606, 
607, 

"A  municipal  corporation  has  the  capacity 
and  power  to  take  and  hold  real  or  personal 
property,  by  devise,  bequest,  or  deed  of  gift,  in 
trust  for  purposes  of  a  public  nature,  including 
charitable  uses,  germane  to  the  objects  of  the 
corporation,  even  according  to  the  weight  of 
authority,  although  the  object  may  be  one 
which  the  municipality  could  not  carry  out  at 
the  public  expense."    Id.  616,  617. 
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In  Maxcy  ▼.  Oshkosh,  144  Wis.  238,  250, 128 
N.  W.  890,  906,  31  L.  K.  A.  (N.  S.)  787,  793,  It 
Is  said: 

"That  a  city  may  become  the  trustee  of  a 
charitable  trust,  wh«re  the  donation  is  made  to 
aid  pome  public  purpose  charitable  in  its  na- 
ture, which  it  is  the  legal  duty  of  the  city  to 
support  and  provide  for,  does  not  admit  of 
doubt.  When  the  trust  is  accepted,  the  city 
assumes  the  same  obligations  and  becomes 
amenable  to  the  same  regulations  that  apply  to 
other  trustees  of  such  trusts,  and  among  liiem 
is  the  obligation  to  perpetually  administer  the 
charitable  fund  in  accordance  with  the  express- 
ed wish  of  the  testator.  Tbomdike  v.  Milwau- 
kee Auditorimn  Co.,  143  Wis.  1, 126  N.  W.  881; 
Benvhaas  t.  Cole,  94  ,Wis.  617,  69  N.  W.  986; 
Philadelphia  v.  Girard,  45  Pa.  25,  84  Am.  Dec 
470;  Vidal  v.  Philadelphia,  2  How.  180,  190,  11 
li.  Bd.  227,  231;  McDonough  v.  Murdoch,  15 
How.  367,  14  L.  Ed.  732;  Webb  v.  Neal,  5  Al- 
len, 575;  Mclntire  Poor  School  v.  Zanesville 
Canal  &  Mfg.  Co.,  9  Ohio,  217,  34  Am.  Dec. 
436;  Sutton  t.  Cole,  8  Picb.  232;  Commission- 
ers of  St.  Peter's  Parish  t.  McPberson,  1 
Speers,  L.  218;  Ctovemor  t.  Oridley,  Walk. 
(Miss.)  828;  Carmichael  t.  School  Lands,  3 
Howard  (Miss.)  84;  PfaiUipa  t.  Harrow,  93 
Iowa,  92,  61  N.  W.  434;  Quincy  v.  Atty.  Gen., 
160  Mass.  431,  35  N.  E.  1066;  Chambers  t.  St 
Louis,  29  Mo.  543;  Delaney  y.  Salina,  34  Kan. 
532,  9  Pac.  271;  Maynard  v.  Woodard,  36  Mich. 
423;  "2  Dill.  Mun.  Corp.  (4th  Ed.)  §  567;  Hig- 
ginson  t.  Turner,  171  Mass.  586,  61  N.  E.  172." 

It  Is  needless  to  pursue  this  Inquiry  fur- 
tber.  The  court  holds  that  a  Kansas  munic- 
ipality has  power  to  accept  a  bequest  of  a 
fund  and  to  administer  It  In  perpetuity  If  the 
purpose  of  the  trust  thus  created  is  fpr  a  pub- 
lic, charitable  use. 

[2,  3]  The  purposes  of  the  trust  which  the 
testator  sought  to  establish  are: 

"The  buying  of  food  and  fuel  for  needy  and 
deserving  persons  who  have  been  actual  resi- 
dents of  said  dty  for  at  least  six  months." 
Analogous  to  legal  settlement,  Gen.  Stat.  1916, 
i  6821.  ' 

"In  the  case  of  any  deserving  person  anfFering 
from  cancer  in  its  early  and  probably  curable 
stages,  the  commissioners  of  said  city  may  al- 
low as  much  as  Mty  dollars  from  such  fund  to 
aid  such  person  in  securing  treatment  for  such 
cancer." 

Are  these  public  uses  public  charities?  It 
would  seem  so.  The  Constitution  declares 
that  such  benevolent  institutions  as  the  pub- 
lic good  may  require  shall  be  fostered  by  the 
state  (article  7,  §  1),  and  it  ia  the  duty  of  the 
several  counties  to  provide  for  those  inhabit- 
ants, who,  by  reason  of  infirmity  or  misfor- 
tune, may  have  claims  upon  the  sympathy  and 
aid  of  society  (article  7,  §  4).  Pursuant  there- 
to and  in  harmony  therewith,  elaborate  and 
humanitarian  statutes  have  been  enacted,  au- 
thorizing and  requiring  counties,  cities,  and 
townships  to  relieve  the  poor  and  afflicted. 
While  the  county  is  mainly  the  basic  unit  for 
the  cost  of  local,  charitable  relief,  yet  the 
mayors  and  councils  of  the  several  cities  are 


the  overseers  of  the  poor  within  their  manic- 
IpallUes  (Gen.  Stat.  1915,  {  6817);  there  may 
be  city  as  well  as  county  almshonseB  (Saction 
6886) ;  and  the  relief  of  the  poor  of  a  dty  is 
certainly  a  proper  concern  under  its  eon>o- 
rate  duty  to  provide  for  the  general  welfture 
of  the  municipality.  Food,  fuel,  clothing,  and 
shelter,  are  the  primary  essentials  of  exist- 
once  within  the  Kansas  parallels  of  latitude, 
and  U  a  city  cannot  concern  Itself  with  the 
relief  of  the  poor,  or  with  the  administra- 
tion of  reUef  provided  by  a  charitably  dis- 
posed philanthropist  to  the  deserving  poor, 
In  the  matter  of  distributing  food  and  fuel, 
then  all  the  long  Journey  which  organized 
society  has  traveled  from  the  days  of  the  cave 
man  comes  to  naught,  and  our  hosted  humanl- 
tatlanlsm  is  but  a  pretense  and  a  humbug. 
Public  purpose!  There  are  no  public  pur- 
poses Impressed  on  a  civilized  community  so 
important  as  to  see  to  It  that  deserving  per- 
sons in  Its  midst  do  not  suffer  from  hunger 
and  cold.  Appellant  cites  the  old  case  of 
State  V.  Township  of  Osawkee,  14  Kan.  418, 
19  Am.  Bep.  99,  as  authority  against  the 
validity  of  this  trust  We  shall  not  now  un- 
dertake a  re-examlnatl<m  of  the  principal 
questions  Involved  In  that  case.  The  Legisla- 
ture has  deliberately  disregarded  that  deci- 
sion In  two  notable  Instanq^s,  for  the  relief 
of  drought-stricken  farmers  In  Central  and 
Western  Kansas  (Laws  of  1891,  cc.  42,  129, 
199;  Laws  of  1895,  c.  242);  and  this  court 
has  recently  qualified  the  reasoning  npon 
which  the  decision  in  the  Osawkee  Case  rest- 
ed (Beck  V.  Shawnee  County,  105  Kan.  325, 
182  Pac.  397).  We  note,  however,  that  even 
the  rigid  reasoning  of  tbe  Osawkee  Case 
would  tend  to  sustain  rather  than  to  defeat 
the  trusts  created-  by  this  will.  The  learned 
Jurist  who  wrote  the  opinion  in  the  Osawkee 
Case,  In  speaking  of  its  main  purpose,  said: 

"It  was  generally  understood  that  many  farm- 
ers would  come  to  this  spring's  sowing  with 
little  or  no  seed,  and  with  stock  weakened  tot 
lack  of  grain.  To  make  good  this  lack  is  tbe 
evident  purpose  of  the  act — to  provide  grain 
for  seed  and  feed.  Its  aim  is  not  to  furnish 
food  to  the  hungry, '  clothing  to  the  naked,  or 
fuel  to  those  suffering  from  cold.  It  is  not  tbe 
helpless  and  dependent,  whose  wants  are  alone 
sought  to  be  relieved.  If  it  were,  the  fact 
that  many  who  are  neither  helpless  nor  de- 
pendent might  obtain  assistance  through  its 
administration  would  be  no  valid  objection  to 
the  constitutionality  of  the  law.  It  contem- 
plates a  class  who  have  fields  to  till  and  stock 
to  care  for,  and  purposes  to  help  them  with 
seed  for  their  fields  and  grain  for  their  stock, 
that  thus  they  may  pursue  with  better  pros- 
pects of  success  their  ordinary  avocations.  It 
taxes  the  whole  community  to  assist  one  class, 
and  that  not  for  the  purpose  of  relieving  actual 
want,  but  to  assist  them  in  their  regular  occu- 
pations."    14  Kan.  p.  423,  19  Am.  Rep.  99. 

What  the  Osawkee  bond  issue  did  not  con- 
template— food  for  the  hungry,  fuel  for  those 
suffering  from  cold — ^is  precisely  what  this 
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tmst  to  the  city  of  Anthony  does  contemplate. 

The  De  Boissiere  Case,  66  Kan.  1,  71  Pac. 
286,  which  had  to  deal  with  a  private  trust — 
to  provide  a  home  In  perpetuity  for  the  or- 
phans of  Odd  Fellows — has  no  application 
here.  The  present  benefaction  is  to  provide 
necessities  for  everybody  within  the  city  of 
Anthony  who  may  need  and  deserve  relief 
from  cold  and  hunger.  This  is  clearly  a  pub- 
lic purpose.  But  there  is  a  limitation — only 
"deserving"  inhabitants  may  be  so  relieved. 
Well,  there  is  no  urgent  corporate  .duty,  per- 
haps none  at  all,  to  relieve  the  needs  of  the 
town  loafer,  the  spendthrift,  the  worthlessly 
Improvident;  and  Christian  society,  without 
any  qualms  of  conscience,  may  leave  them  to 
the  consequences  of  their  own  folly.  ThW 
limitation  upon  the  testator's  beneficence 
does  not  create  a  legal  infirmity  in  the  erec- 
tion of  the  trust 

Neither  does  the  provision  concerning  the 
suggested  committee  of  local  bankers  to  in- 
vest the  fund  for  the  city  affect  the  validity 
of  the  tmst  A  trust  of  this  sort,  designed 
to  endure  as  long  as  the  town  exists,  is 
worthy  of  the  public  spirited  assistance  of  the 
best  financial  brains  in  the  city,  and  quite 
appropriately  the  testator  suggested — and  be 
only  requested — ^that  the  heads  of  the  three 
leading  financial  institutions  of  the  city  be 
called  Into  voluntary  service  in  the  matter  of 
safety  and  permanency  of  the  investment  of 
the  trust. 

The  provision  for  the  assistance  of  persons 
afflicted  with  cancer  is  also  a  public  philan- 
thropy, and  one  which  the  testator,  himself  a 
long  sufferer  and  victim  of  that  disease,  had 
a  right  to  make,  and  which  the  city  has  pow- 
ei"  to  accept  and  administer.  This  court  would 
greatly  regret  It,  if  law  br  precedent  com- 
pelled us  to  hold  the  contrary.  Here  there 
is  no  limitation.  Any  person,  anywhere,  suf- 
fering from  cancer,  in  its  earlier  and  probably 
curable  stages,  may  be  assisted  in  securing 
treatment  The  provision  obviously  creates  a 
public  charity,  and  one  which  the  dty  may 
accept  for  administration. 

[4]  The  plaintiff's  last  contention  is  that, 
notwithstanding  the  trust  provisions  of  the 
will,  she  is  entitled  to  a  Judgment  construing 
the  will  and  to  a  Judicial  ruling  that  by  its 
terms  she  takes  presently,  as  vested  remain- 
derman, whatever  property  of  the  testator  la 


left  after  the  bequests,  annuities,  and  public 
trusts  created  by  the  will  are  satisfied.  The 
court  holds  otherwise.  The  will  and  codicil 
are  to  be  read  and  construed  together.  The 
will  says  that  after  the  death  of  the  plaintiff, 
not  before,  the  rest  and  residue  is  to  be  paid 
and  delivered  to  bis  then  existing  statutory 
heirs.  The  will  leaves  no  property  imdis- 
posed  of.  The  residue  of  the  estate  is  be- 
queathed to  certain  persons  readily  ascer- 
tainable,  to  be  received  by  them,  at  a  time — 
after  his  mother's  death,  and  by  a  definite 
mode — the  Kansas  law  of  descents  (sections 
3824-3856,  Gen.  St.  1015).  Lasnier  v.  Martin. 
102  Kan.  551,  555,  171  Pae  645.  Further- 
more, this  bequest  Is  conditional.  If  a  codicil 
should  be  made,  this  provision  of  the  wlU 
was  not  to  become  altogether  effective ;  and  a 
codicil  was  made: 

"After  all  the  provisions  of  my  will  and  of 
this  codicil  have  been  carried  out  should  any 
real  estate  remain  a  part  of  my  estate,  my  trus- 
tee the  said  Beebe  or  his  successor,  shall  conrey 
the  same  to  my  legal  heirs,  and  they  shall  then 
acquire  title  to  such  real  estate  in  the  same 
proportions  as  they  would  have  done  had  I 
died  intestate  on  the  date  of  such  conveyance." 

By  the  will  the  legal  title  to  the  property  is 
conferred  upon  the  executor  and  trustee.  It 
remains  in  him  until  everything  provided  and 
contemplated  by  the  will  is'  accomplished. 
The  mother  takes  nothing  but  what  the  will 
bestows  on  her — an  annuity  of  $1,200  per  an- 
num. After  all  else  has  transpired,  including 
her  death,  the  executor  is  to  convey  the  res- 
idue of  the  property  to  his  then  ascertainable 
heirs.  Bullock  v.  Wlltberger,  02  Kan.  900, 
142  Pac.  950;  Markham  v.  Waterman,  105 
Kan.  93,  and  citations  on  page  96,  181  Pac 
621,  on  page  622. 

Doubtless  there  may  be  persons  In  esse  who 
have  DOW  a  vested  Interest,  with  enjoyment 
postponed,  in  the  residue  of  this  estate,  but 
not  the  testator's  mother,  for  the  will  clearly 
cuts  her  off  with  an  annuity.  They  are  those 
who  are  to  enjoy  the  residue  when  the  full- 
ness of  time  and  the  final  accomplishment  of 
the  executor's  duties  will  mature  their  right 
to  conveyances  and  possession.  The  trial 
coprt  correctly  held  that  the  will  and  codicil 
contained  no  ambiguity  of  any  consequence  to 
the  plaintiff. 

All  the  Justices  concurring. 
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BRACKVILLE  v.  SOUTHWESTERN   BELL 
TELEPHONE  CO.     (No.  22731.)* 

(Supreme  Court  of  Kansas.     Jane  5,  1920.) 

(Syllahvs  Ip  ihe  Court.) 

1.  Telegraphs  and  telephones  e=>26%.  New, 
vol.  7A  Key-No.  Series— Federal  control  held 
not  to  Invalidate  servloe  of  summons. 

Service  of  summons  upon  a  telephone  cor- 
poration, shown  by  the  return  to  have  been 
made  by  the  delivery  of  a  copy  to  its  manag- 
ing afrent,  will  not  be  set  aside  merely  for  the 
reason  that  at  the  time  of  such  delivery  its 
system  had  been  taken  over  and  was  being  op- 
erated by  the  Postmaster  GeneraL 

2.  Master  and  servant  (3=>278(8)— Verdict  held 
supported  by  evidence. 

The  negligence  found  by  the  jury  is  held 
to  be  within  that  pleaded  and  to  be  supported 
by  some  evidence. 

3.  Trial  «s>296(7)— Error  In  Instruction  on 
burden  of  proof  as  to  contributory  negligence 
held  cured. 

Any  tendency  of  an  instruction,  relating  to 
the  burden  of  proof  on  the  issue  of  contributory 
negligence,  to  mislead  the  jury  into  supposing 
that  that  defense  could  not  be  established  by 
the  plaintiff's  own  testimony  is  held  to  have 
been  cured  by  an  inetmction  immediately  fol- 
lowing it,  to  the  effect  that  in  determining  the 
issues  all  the  testimony  was  to  be  considered,  as 
offered  by  the  plaintiff  or  the  defendant. 

Porter  and  Dawson,  JJ.,  dissenting  in  part 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Irene  Brackvllle  by  Antkinette 
BrackvUle,  ber  next  friend,  against  South- 
western Bell  Telepbone  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

D.  E.  Palmer,  C.  J.  Evans,  and  J.  W.  Gleed, 
all  of  Topeba,  C.  Angevine,  of  Kansas  City, 
-Kan.,  and  D.  A.  Frank,  of  St.  Louis,  Mo.,  for 
appellant. 

Wm.  G.  Holt,  T.  A.  Milton,  and  J.  K. 
Cnbblson,  all  of  Kansas  City,  Mo.,  and  Chaa. 
A.  Blair,  of  Kansas  City,  Kan.,  for  appellee. 

MASON,  J.  Irene  BrackvUle  was  Injured 
by  a  fall  while  in  the  employ  of  the  South- 
western Bell  Telepbone  Company,  a  corpo- 
ration. Sbe  brought  an  action  against  it,  alleg- 
ing ber  injury  to  have  been  due  to  its  negli- 
gence, and  recovered  a  judgment,  from  which 
it  appeals. 

[1]  1.  The  accident  occurred  on  June  16, 
1918.  On  July  22,  1918,  the  Postmaster  Gen- 
eral took  possession  of  tbe  telephone  system 
owned  and  operated  by  the  defendant.  The 
petition  in  the  present  action  was  filed  on 
January  21,  1919.  Tbe  return  on  the  sum- 
mons recited  that  it  had  been  served  upon  the 
defendant  by  the  delivery  of  a  copy  to  W.  W. 


rager,  its  mana^ng  agent,  its  president  and 
the  cbairman  of  Its  board  of  directors  not 
being  found  in  the  county.  Under  a  special 
appearance  the  defendant  moved  to  quash 
the  service  upon  the  ground  that  Yager  was 
not  at  the  time  the  copy  of  tbe  summons 
was  delivered  to  him  the  agent  of  the  corpo- 
ration, but  of  the  Postmaster  General.  The 
overrulUig  of  that  motion  is  assigned  as 
error. 

This  court  has  held  that  under  a  statute 
authorizing  service  to  be  made  on  a  railroad 
company  through  its  ticket  agent  or  station 
keeper  personal  jurisdiction  of  such  a  com- 
pany, which  is  in  the  hands  of.  a  receiver 
cannot  be  obtained  by  the  delivery  of  a  copy 
of  the  summons  to  one  who  had  been  em- 
ployed by  It  In  that  capacity  and  had  con- 
tinued to  perform  the  same  duties  for  the 
receiver.  ChiUetti  v.  Railway  Co.,  102  Kan. 
297.  171  Pac.  14,  L.  R.  A.  1918C,  1147:  Vann 
V.  Railway  Co..  103  Kan.  857,  176  Pac.  652.' 
There  Is  a  difference  of  judicial  opinion  on 
the  question  (note,  47  L.  R.  A.  [N.  S.]  179; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Hudson  [Okl.] 
175  Pac  743),  but  it  was  settled  for  this 
state  by  the  decision  first  cited.  While  the 
situation  there  passed  upon  has  much  In 
common  with  that  now  under  consideration, 
a  material  difference  is  to  be  noted  In  the 
relation  of  a  company,  as  well  as  Its  agents, 
on  the  one  hand  to  a  receiver  appointed  to 
take  charge  of  its  business  and  on  the  other . 
to  the  Postmaster  General  upon  his  assuming 
possession  of  Its  system  by  proclamation  of 
tbe  President  under  the  federal  statute. 
Upon  the  appointment  of  a  receiver  the  pos- 
session of  the  corporation  is  Immediately  and 
completely  ousted,  and  the  Individuals  who 
have  been  serving  It  become  at  once,  as  by  an 
original  selection,  agents  and  employes  of 
the  new  operator,  charged  with  the  duty  of 
rendering  like  services  under  direct  respon- 
sibility to  him.  The  President's  proclamation 
under  which  the  Postmaster  General  took 
over  the  management  of  the  telegraph  con- 
tained these  paragraphs: 

"It  is  hereby  directed  that  the  supervision, 
possession,  control,  and  operation  of  such  tele- 
graph and  telephone  eystems  hereby  by  me 
undertaken  shall  be  exercised  by  and  through 
the  Postmaster  General,  Albert  S.  Burleson. 
Said  Postmaster  General  may"  perform  the  du- 
ties hereby  and  hereunder  imposed  upon  him, 
80  long  and  to  such  extent  and  in  such  manner 
as  he  shall  determine,  through  the  owners,  man- 
agers, boards  of  directors,  receivers,  officers, 
and  employes  of  said  telegraph  and  telephone 
systems. 

"Until  and  exc^t  so  far  as  said  Postmaster 
General  shall  from  time  to  time  by  general  or 
special  orders  otherwise  provide,  the  owners, 
managers,  boards  of  directors,  receivers,  offi- 
cers and  employ^  of  the  various  telegraph  and 
telephone  systems  shall  continue  the  operation 
thereof  in  the  usual  and  ordinary  course  of  the 
business  of  said  systems,  in  the  names  of  their 


«3»ror  etbw  cum  see  aama  topic  and  KET-NUUBBR  in  all  Key-Numbered  DlsnU  and  Indexa* 

•Rehearing  dented  191  Pac.  578. 
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reepective    companies,    associatiotis,    organiza- 
tions, owners,  managers,  as  the  case  may  be." 

I>urlng  the  existence  of  the  status  estalv 
Ilsbed  by  the  proclamation — ^untU  the  making 
of  some  further  order — the  defendant  corpo- 
ration continued  to  function,  as  an  instru- 
ment of  the  government,  which  availed  itself, 
not  merely  of  the  Individuals  who  had  been 
engaged  In  carrying  on  the  business,  but  of 
the  entire  machinery  so  employed,  Including 
the  company  Itself  (the  "owner"),  with  Its 
board  of  directors  as  well  as  Its  other  officers, 
agents,  and  employes.  Upon  each  person 
acting  for  the  company  In  any  capacity  there 
devolved  In  virtue  of  his  place  In  the  corpo- 
rate organization  the  obligation  to  continue 
In  the  performance  of  his  accustomed  duties 
In  behalf  of  the  new  head  and  subject  to  his 
control,  but  as  a  part  of  the  original  adminis- 
trative machinery. 

Moreover,  the  statute  Involved  In  the  Chll- 
lettl  Case  authorized  service  to  be  made  upon 
the  "agent  to  sell  tickets  or  station  keeper" 
of  any  railroad  company  which  had  failed  to 
designate  a  person  upon  whom  service  might 
be  made.  Gen.  Stat.  1915,  §  6963  (Code  Civ. 
Ppoc.  {  72).  Its  obvious  purpose  was  to 
enable  service  to  be  made  under  such  circum- 
stances upon  the  individual  who  was  actually 
selling  tickets  or  keeping  a  station  for  the 
company,  qualifying  him  to  receive  It  by 
virtue  of  that  occupation.  The  statute  under 
which  service  was  made  in  the  present  case 
applies  to  corporations  generally,  arid  author- 
izes service  in  the  absence  of  Its  president 
(or  chief  officer,  by  whatever  name  known) 
upon  its  "cashier,  treasurer,  secretary, 
cleric  or  managing  agent"  Qen.  Stat. 
1915,  8  6961  (Code  Civ.  Proc.  {  70).  An 
alternative  service  Is  then  provided  if  n<Mie 
of  "the  aforesaid  officers"  can  be  found ;  the 
"managing  agent"  being  ther^y  character- 
ized as  an  officer  of  the  corporation.  The 
termi  "managing  agent"  carries  with  it  a 
suggestion  of  supervising  those  active  busi- 
ness operations  which  would  pass  under  the 
supervision  and  control  of  the  government 
upon  its  assumption  of  possession,  but  there 
Is  no  presumption  that  an  officer  of  the  corpo- 
ration would  thereby  lose  his  official  stand- 
ing, although  a  mere  employ^  might  cease  to 
bo  in  any  way  Its  representative  when  his 
performance  of  services  for  It  was  discon- 
tinued. 

In  the  affidavit  In  support  of  the  motion 
attacking  the  service  It  was  stated  that  at  the 
time  the  copy  of  the  summons  was  delivered 
to  him  Tager  was  not  the  managing  agent  of 
the  defendant  Tbia  statement,  however, 
must  from  the  context  be  Interpreted  as  a 
mere  conclusion  of  law,  an  interpretation  of 
the  consequences  deemed  to  follow  from  the 
President's  proclamation.  It  is  fairly  to  be 
assumed  that  if  any  other  basis  existed  for 
challenging  his  capacity — for  instance  If  the 
mattei^  were  affected   by  aome   subsequent 


order  of  the  Postmaster  General — the  facts  In 
that  respect  would  have  been  specifically 
stated.  We  conclude  that  the  motion  to  set 
aside  the  service  was  properly  overruled. 

[2]  2.  The  defendant  asserts  that  In  the 
light  of  the  pleadings  and  special  findings 
there  was  no  evidence  whatever  that  the 
injury  complained  of  was  due  to  any  negli- 
gence on  its  part  The  plaintiff  gave  testi- 
mony to  this  effect:  She  had  been  sent  to  a 
lavatory  on  the  floor  below  that  on  which 
she  was  working  to  wash  a  pin  tray,  going 
down  the  elevator  and  through  a  hall,  the 
floor  of  which  was  at  this  time  perfectly  dry. 
When  she  returned  it  bad  been  mopped  or 
scrubbed  for  about  half  its  length  by  the 
Janitor,  who,  however,  was  not  at  that  mo- 
ment in  sight!  The  wet  floor  attracted  her 
attention — she  saw  that  It  was  wet,  although 
it  was  bard  to  see,  the  lights  not  being  on. 
A  slimy  substance,  which  looked  like  soap — 
which  was  soap  or  something  used  for  the 
same  puriK>se — ^was  on  the  floor.  She  was 
very  careful.  She  did  the  l)est  she  could  to 
get  across.  Her  feet  slipped  on  the  slimy 
substance,  and  she  fell.  She  put  out  her 
hand  and  tried  to  catch  herself,  and  It  slip- 
ped on  the  same  substance.  There  was  a 
lot  of  it  at  that  particular  place. 

Among  other  forms  of  negligence  alleged  In 
the  petition  was  the  failure  to  provide  a  safe 
place  to  work,  a  safe  hallway;  permitting  the 
floor  of  the  hallway  to  be  made  wet,  slippery, 
and  soapy  at  a  time  when  she  was  reanired 
to  use  it;  and  putting  an  unnecessary  amount 
of  water  and  soap  upon  it  Tbe  jury  return- 
ed an  affirmative  answer  to  the  question 
whether  the  hallway  was  being  scrubbed  in 
the  usual  manner.  They. were  asked,  If  they 
found  the  janitor  was  negligent  in  any  re- 
spect, to  state  in  what  such  negligence  c<n- 
sisted.  They  answered:  "In  using  too  much 
water  and  solution,  and  in  not  drying  the 
space  as  same  was  applied."  The  language 
used  by  the  Jury  Is,  of  course,  to  be  glvoi 
any  reasonable  interpretation  of  which  it  Is 
capable  that  is  consistent  witb  the  general 
verdict  The  evidence  which  has  been  stated 
warranted  a  conclusion  that  the  defendant 
was  negligent  in  allowing  the  hallway,  at  a 
time  when  the  plaintiff  was  required  to  use  it, 
to  be  in  an  unsafe  condition  by  reason  of  the 
presence  of  such  an  amount  of  soap  and 
water  as  to  make  it  very  slippery —  a  condi- 
tion which  was  unnecessary  because  It  could 
have  been  avoided  either  by  the  use  of  a  less 
quantity  originally,  or  by  causing  the  part  of 
the  floor  to  which  the  solution  was  applied  to 
be  dried  before  any  one  was  required  to 
use  it — so  that  a  dry  and  therefore  safe 
passageway  might  have  been  kept  open.  We 
think  it  requires  no  undue  liberality  of  con- 
struction to  say  that  this  i&  substantially 
what  the  jury  meant,  and  that  the  negligence 
found  is  within  that  pleaded.  The  fact  that 
the  method  pursued  in  cleaning  the  floor  was 
that  usually  employed  by  the  janitor  or  the 
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defendant  wonld  not  oonclastTdy  estaUisb 
that  it  was  nonnegUgent. 

[3]  3.  Complaint  is  made  of  an  instruction 
concerning  the  burden  of  proof  as  to  contribu- 
tory negligence,  on  the  ground  that  it  was 
substantially  similar  to  those  which  have 
tieen  condemned  as  likely  to  be  understood 
by  the  Jury  as  meaning  that  such  defense 
cannot  be  established  by  the  plaintiff's  own 
evidence.  Railway  Co.  v.  Merrill,  61  Kan, 
671,  60  Pac.  819;  note,  33  L.  R.  A.  (N.  S.) 
1178.  The  instruction  challenged  read  as 
follows: 

"The  burden  of  proof  is  on  the  defendant  to 
prove,  by  the  preponderance  of  the  evidence 
substantially  as  alleged  in  its  answer,  that  tbe 
plaintifC  was  guilty  of  negligence  which  directly 
contributed  as  a  proximate  cause  to  her  injury, 
and  also  to  prove  that  the  plaintiff  was  In- 
jured as  a  result  of  the  usual  and  ordinary  risks 
incident  to  her  employment." 

Wliatever  tendency  this  language  may  have 
had  to  mislead  the  Jury  into  supposing  that 
they  were  not  entitled  to  consider  the  platn- 
tifTs  evidence  in  determining  whether  she 
had  been  gruUty  of  negligence  contributory 
to  her  injury  we  think  was  corrected  by  the 
instruction  by  which  it  was  Immediately 
followed,  which  read: 

"In  determining  tbe  issues  in  the  case,  yon 
will  consider  all-  the  testimony  in  the  case,  as 
introduced  by  plaintiff  or  defendant."  Railway 
Co.  V.  Dawson,  64  Kan.  99,  114,  67  Pac.  521; 
Railroad  Co.  v.  Burgess,  72  Kan.  464,  83  Pac. 
991. 

The  Judgment  is  affirmed. 

JOHNSTON,  C,  J.,  and  BDROH,  WEST, 
and  MARSHALL,  JJ.,  concurring. 

PORTER  and  DAWSON,  JJ.,  dissent  from 
the  part  of  the  decision  holding  that  the  evi- 
dence was  sufficient  to  warrant  a  finding  that 
the  plaintiff's  injury  was  due  to  tbe  negli- 
gence of  the  defendant. 


BEDFORD   V.   ANDERSON,   Judge. 
(No.  3473.) 

(Supreme  Covttt  of  Utah.     June  8,  1020.) 

Infants  ^s^lS^— Jndgment  cemmlttlng  minor  to 
Indnstrtal  Sehool,  on  erroneous  flnding  that 
mother  was  unfit  to  have  ouitody,  reversed. 
Where  court  found  that  a  minor  was  guilty 
of   acts   charged,   and   was   a   delinquent,  and 
also  that  minor's  mother  was  unfit  to  have  cus- 
tody, and  conunitted  the  minor  to  the  State 
Industrial  School,  and  it  appears  on  appeal  that 
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the  finding  of  unfitness  of  the  mother  watf  not 
sustained  by  the  evidence,  the  judgment  will 
be  reversed,  and  the  minor  ordered  released 
from  the  State  Industrial  School,  and  restored 
to  the  legal  custody  and  control  of  the  juvenile 
court,  but  in  the  actual  custody  of  the  mother, 
there  to  remain  unless  the  court,  on  due  notice 
and  on  competent  and  aufiSdent  evidence,  deter- 
mines that  she  is  unfit. 

Appeal  from  Juvenile  Court,  Salt  Lake 
C!ounty;  Hugo  V.  Anderson,  Judge. 

Ernest  Brown  was  found  guilty  of  delin- 
quency and  committed  to  the  State  Industri- 
al School  by  Hugo  V.  Anderson,  as  Judge  of 
the  Juvenile  Court  of  Salt  Lake  County,  and 
the  mother  of  the  delinquent,  Mrs.  Lola  Hob- 
son  Bedford,  appeals.  Judgment  reversed  in 
part. 

O.  E.  Norton,  of  Salt  Lake  City,  for  iippel- 
Unt. 

Dan  B.  Shields,  Atty.  Gen.,  O.  C.  Dalby, 
James  H.  Wolfe,  H.  Van  Dam,  Jr.,  and  D.,M. 
Draper,  Asst  Attys..  Gen.,  for  respondoit 

WEB£St,  J.  The  Juvenile  court  of  Salt 
Lake  county  found  Ernest  Brown,  a  minor 
13  years  of  age,  to  be  guilty  of  delinquency, 
and  committed  him  to  the  State  Industrial 
School.  His  mother,  Mrs.  Lola  Hobson  Bed- 
ford, has  appealed,  and  assigns  as  error  that 
the  flnding  of  the  court  that  the  minor  was 
guilty  of  the  acts  charged  was  not  supported 
by  evidence. 

It  would  serve  no  useful  purpose  to  review 
the  evidence.  It  is  sufficient  to  state  that  the 
evidence  amply  Justified  the  court's  conclu- 
sion as  to  the  boy's  guilt.  The  court  also 
found  the  mother  to  be  unfit  to  have  tbe  cus- 
tody of  her  son.  We  agree  with  appellant's 
counsel  that  the  second  finding  is  not  Justi- 
fied by  the  evidence.  In  fact,  the  record  is 
wholly  devoid  of  any  competent  evidence  to 
sustain  this  flnding. 

It  is  therefore  ordered  and  adjudged  that 
the  part  of  the  Judgment  of  the  Juvenile 
court,  by  which  the  said  minor  Is  committed 
to  the  State  Industrial  School  be  reversed; 
that  said  minor  be  forthwith  released  from 
the  State  Industrial  School,  and  restored  to 
the  legal  custody  and  control  of  the  Juvenile 
court  of  Salt  Lake  county,  but  in  the  actual 
custody  of  his  mother,  and  that  he  remain 
In  his  mother's  custody,  unless  the  court,  up- 
on due  notice,  and  upon  competent  and  suffi- 
cient evidence,  determines  that  she  is  an  un- 
fit i)erson  to  have  the  custody  of  said  minor. 

CORPMAN,  C.  J.,  and  FRICK,  GIDEON, 
and  THTJRMAN,  JJ.,  concur. 
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STEVENSON  v.  STEVENSON.  (No.  3448.) 
(Supreme  (3ourt  of  Utah.    June  17,  1920.) 

1.  Husband  and  wffe  is=94— Separation  did  not 
absolve  husband  from  duty  to  support. 

The  fact  that  the  parties  separated  did  not 
absolve  the  husband  from  his  duty  to  support 
his  wife,  and  did  not  justify  refusal  to  help  her 
during  an  illness. 

2.  Olvoroo  €=931— Wife  entitled  for  husband's 
willful  refusal  to  support. 

Where  husband  and  wife  separated  by 
agreement,  and  thereafter  the  husband  con- 
tributed nothing  to  the  wife's  support,  even 
during  an  illness  following  an  operation,  the 
wife  is  entitled  to  divorce  for  the  husband's 
willful  and  intentional  neglect  and  refusal  to 
support  her. 

3.  Divorce  €=:>3I— Court  may  not  arbitrarily 
refuse  decree  on  statutory  ground  of  non- 
support. 

Where  the  evidence  shows  a  settled  purpose 
on  the  part  of  defendant  husband  not  to  support 
plaintiff  wife,  the  court  may  not  arbitrarily 
refuse  to  grant  her  a  divorce;  the  cause  being 
statutory.! 

Appeal  from  District  Court,  Weber  County ; 
A.  W.  Agee,  Judge. 

Action  for  divorce  by  Mildred  Stevenson 
against  Harold  Stevenson.  From  judgment 
dismissing  the  action,  plaintiff  appeals.  Re- 
versed, and  cause  remanded,  witb  directions 
to  enter  decree  for  plaintiff. 

John  A.  Sneddon,  of  Ogden,  for  appellant, 
Chez  &  Barker,  of  Ogden,  for  respondent. 

WEBER,  J.  Plaintiff  brought  this  action 
against  defendant  for  divorce  on  tb'e  ground 
of  nonsupport.  She  appeals  from  a  Judgment 
dismissing  the  action. 

The  parties  were  married  at  Farmington, 
Utah,  March  21,  1919.  At  the  time  of  the 
trial,  December  15,  1919,  plaintiff  was,  and 
and  for  eight  years  prior  thereto  had  been,,  a 
resident  of  Weber  county.  Respondent  sup- 
ported her  until  June  15,  1919,  when  be  quit 
worl£.  They  continued  to  live  together  tUl 
July  3, 1919,  but  the  husand  did  no  work  dur- 
ing the  period  between  June  15  and  July  3, 
and  earned  nothing  during  that  time,  al- 
though solicited  by  bis  former  employers  to 
re-enter  their  service.  On  the  last-mentioned 
date  it  was  agreed  between  the  parties  that 
she  go  to  her  mother's  and  be  to  bis  mother's 
borne.  He  remained  out  of  employment  till 
July  10,  contributing  nothing  to  his  wife's 
support.  Appellant  testified  that  she  was 
sick  during  August,  following  an  operation. 


that  she  talked  with  ber  husband  about  the 
operation  and  asked  bim  for  support  at  that 
time,  but  that  be  refused  to  contribute  any- 
thing* to  her  sypport  or  to  assist  her  in  any 
way.  From  July  10  to  August  20,  1919,  he 
worked  for  the  Utah  Ontral  Railroad  Com- 
pany, but  contributed  nothing  to  plaintiff. 
He  did  nt>t  call  ui)on  her  during  her  sickness, 
and  at  the  time  of  the  trial  appellant  did  not 
know  where  he  was,  had  not  heard  from  liim, 
and  bad  received  no  support  from  him  since 
the  previous  June.  The  plaintiff  produced  a 
witness  who  corroborated  material  parts  of 
her  testimony. 

[1-3]  The  fact  that  the  parties  s^arated 
did  not  absolve  the  husband  from  the  duty  of 
supporting  his  wife,  and  did  not  justify  him 
in  refusing  to  help  her  during  her  Illness.  He 
was  an  able-bodied  man,  and  the  undisputed 
evidence  is  that  he  was  employed  from  July 
10  to  August  20, 1919,  and  could  have  bad  em- 
ployment during  all  of  the  time  be  was  at 
Ogden.  We  think  that,  under  the  circum- 
stances of  this  case  and  the  evidence  pro- 
duced by  ber,  appellant  was  entitled  to  a  di- 
vorce. To  the  writer  it  seems  clear  from  the 
evidence  that  the  respondent  bad  the  abUity 
to  support  his  wife,  and  that  be  willfully  and 
Intentionally  neglected  and  refused  to  sup- 
port ber.  The  statute  provides  that  the  mar- 
riage contract  may  be  dissolved  for  various 
causes,  among  which  is  the  "willful  neglect 
of  defendant  to  provide  for  plaintiff  the  com- 
mon necessaries  of  life."  When  the  evidence 
is  sufficient  to  sustain  the  charge  of  willful 
nonsupport,  and  it  is  apparent  from  the  evi- 
dence that  It  is  the  settled  purpose  of  the  bus- 
Imnd  not  to  support  his  wife,  as  in  this  case, 
the  court  may  not  arbitrarily  refuse  to  grant 
a  divorce.  When  the  evidence  clearly  estab- 
lishes a  statutory  ground  of  divorce,  the 
spouse  producing  such  proof  is  entitled  to  a 
divorce  as  a  matter  of  right  Rasmussen  r. 
Call,  188  Pac.  276. 

Among  the  findings  of  fact  Is  one  to  the  ef- 
fect that  since  July  3,  1919,  plaintiff  has  re- 
fused to  live  witb  defendant  as  his  wife.  The 
record  contains  no  evidence  that  sustains  this 
finding. 

For  the  reasons  stated,  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  Is  re- 
manded, with  directions  to  that  court  to  set 
aside  its  findings  of  fact,  conclusions  of  law, 
and  decree,  and  to  make  findings  of  fact  and 
conclusions  of  law  in  favor  of  plaintiff,  and  to 
render  and  enter  a  decree  accordingly;  re- 
spondent to  pay  costs. 

CORPMAN,  C.  J.,  and  FRICK,  GIDEON, 
and  THUEMAN,  JJ.,  concur. 


®s»For  other  cases  see  same  topic  and  KET-NITMBKR  In  aU  Key-Numbered  Digests  and  Indexes 
*  Rasmussen  t.  Call,  188  Pac.  276.' 
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STATE  V.  ODEKIRK.     (N».  3436.) 
(Supreme  Court  of  Utah.    June  9,  1920.) 

1.  Adnltory  9s9l4>-May  be  proved  by  cfrcum- 
staatlal  evidence. 

In  a  prosecution  for  adultery,  the  guilt  of 
defendant  ma;  be  established  by  circumstantial 
evidence  without  the  testimony  of  any  witness 
who  saw  the  act,  or  admissions  of  the  accused 
or  his  accomplice. 

2.  Adultery  Qs^l'l — Evidence  held  sufficient  to 
sustain  conviction. 

Circumstantial  evidence  that  defendant,  par- 
tially undressed,  was  in  the  room  with  a  girl 
to  whom  he  had  previously  shown  undue  atten- 
tion and  written  amatory  letters,  at  2  a.  m.,  held 
sufficient  to  sustain  conviction  for  adultery, 
tbonf b  the  evidence  as  to  those  circumstances 
was  contradicted. 

Ai>peal  from  District  Court,  Dnchesne 
County;  A.  S.  Morgan,  Judge. 

George  C.  Odeltirk  was  cooTicted  of  adul- 
tery, and  be  ai>peals.    Affirmed. 

Cbas.  De  Molsy,  of  Vernal,  and  Fred  K 
■Watrous,  of  Duchesne,  for  appellant. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dal- 
by,  Jas.  H.  Wolfe,  H.  Van  Dam,  Jr.,  and  D. 
M.  Draper,  Asst  Attys.  Gen.,  for  the  State. 

OORFMAN,  C.  J.  Defendant  was  convict- 
ed of  the  crime  of  adultery.  After  a  denial 
of  his  motion  for  a  new  trial  be  appeals.  He 
templalns  that  the  evidence  was  insufficient 
to  Justify  tbe  verdict  of  tbe  jury,  and  that 
tbe  verdict  was  contrary  to  law. 

Tbe  evidence  upon  which  a  conviction  was 
based  was  wholly  circumstantial.  In  sub- 
stance, it  tends  to  show  that  on  February  8, 
1919,  the  date  upon  which  the  alleged  offense 
was  charged  in  the  Information  as  having 
been  committed,  tbe  defendant  was  a  mar- 
ried man  residing  at  the  town  of  Duchesne, 
Duchesne  county,  Utah,  where  he  bad  been 
engaged  in  the  business  of  merchandising. 
He  was  also  the  lessee  of  the  Duchesne  Hotel 
at  said  place.  The  record  is  not  clear  as  to 
whether  he  had  anything  to  do  with  tbe  ac- 
tual management  or  tbe  conducting  of  this 
bostelry.  His  wife  and  children  resided  else- 
where at  Dqcbesne.  Defendant's  alleged 
paramour  on  the  night  of  February  7-8,  1919, 
occupied  room  24  at  said  hotel.  Room  23,  ad- 
Joining  and  connected  by  a  door,  was  occu- 
pied by  other  guests  at  the  hotel.  Both  of 
these  rooms  opened  into  hallways,  the  former 
to  the  south,  the  latter  to  the  north.  Tbe  de- 
fendant testified  that  he  occupied  room  22, 
across  the  north  hallway  to  tbe  east  Other 
witnesses  testified  that  room  22  was  occupied 
by  one  Burt  on  the  night  In  question.  Josetdi 
E.  Murray,  tbe  city  marshal  of  Duchesne, 
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testified  that  on  February  8,  at  about  2 
o'clock  a.  m.,  he,  with  a  deputy,  accompanied 
by  the  defendant's  wife,  went  to  tbe  hotel 
and  Shocked  upon  tbe  door  of  room  24.  The 
knock  was  answered  by  a  voice  from  within 
room  24,  which  voice  be  says  he  recognized 
as  being  that  of  the  defendant,  saying, 
"Wh6'8  there?'  After  two  or  three  minutes 
waiting,  the  witness^  beard  shuffling  about 
tbe  room,  and  then  the  rattling  of  tbe  lock  to 
tSe  door  leading  from  room  24  to  room  23; 
that  he  then  commanded  tbe  deputy  to  go  to 
and  watch  tbe  north  hallway,  which  tbe  dep- 
uty did.  A  moment  later  the  defendant  emerg- 
ed  from  room  23,  and  appeared  In  the  north 
hallway  without  a  coat  or  bat;  bis  shoes 
were  untied,  and  be  was  buttoning  his  troua- 
ersb  He  was  Immediately  placed  under  ar- 
rest and  taken  to  the  Jail.  Shortly  after  tak- 
ing the  defendant  to  jail  tbe  marshal  forced 
the  outside  door  of  room  24,  and  the  alleged 
paramour  was  found  in  the  act  of  destroy- 
ing letters  testified  to  as  being  in  the  band- 
writing  of  the  defendant.  These  letters  were 
received  In  evidence,  and  they  tend  to  show 
that  the  defendant  was  unduly  enamored 
with  the  occupant  of  tbe  room.  There  la  also 
much  evidence  tending  to  show  that  on  numer- 
ous occasions  the  defepdant  bad  been  unduly 
attentive  to  the  girl  occupant  of  room  24.  De- 
fendant In  his  own  behalf  testified  that  he 
bad  not  been  in  room  24  on  tbe  night  In  ques- 
tion; that  when  he  stopped  at  the  hotel  he 
usually  occupied  room  10;  that  he  had  antic- 
ipated a  search  would  be  made  for  him  that 
night,  and  for  that  reason  he  had  gone  to 
room  22  and  retired  to  evade  being  found  at 
tbe  hotel  by  the  officers  and  his  wife;  that, 
he  beard  the  disturbance  made  by  tbe  offi- 
cers, had  arisen,  and  passed  out  of  room  22 
into  the  north  hallway  to  ascertain  tbe  cause, 
when  he  was  met  by  the  officers  and  placed 
under  arrest  The  occupant  of  room  24  also 
testified  that  the  defendant  bad  not  been  in 
ber  room,  and  that  It  was  she  who  had  called 
out,  "Who's  there?"  In  resx)on8e  to  tbe 
marshal's  Icnocking  on  ber  door. 

.There  is  no  direct  evidence  In  the  record 
that  an  act  of  sexual  Intercourse  was  commit- 
ted by  the  defendant,  as  charged  In  the  in- 
formation. As  heretofore  remarked,  the  evi- 
dence upoh  which  a  conviction  was  based  is 
purely  circumstantial. 

The  defendant  contends: 

"The  essential  element  of  the  crime  of  adul- 
tery is  in  tbe  act  of  sexual  intercourse,  and 
hence  the  corpus  delicti  must  be  proven.  In 
order  to  support  a  conviction  for  adultery  there 
must  be  present  certain  evidential  features,  to 
vrit:  (a)  The  direct  testimony  of  a  witness  or 
witnesses  who  saw  the  perpetration  of  the  act; 
(b)  confessions  or  admissions  of  the  defendant 
as  to  his  guilt,  sufficiently  explicit  as  to  the 
time  and  -  place  charged;  (c)  circumstantial 
evidence  of  the  commission  of  the  act  of  sexual 
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intercoarse  wUch  dearly  and  anmietakably 
points  to  the  gnUt  of  the  defendant;  or  (d)  tlie 
testimony  of  an  accomplice  supported  by  in- 
dependent corroboratory  testimony." 

[1]  No  witness  testlfled  to  seeing  the  act 
complained  of,  the  defendant  made  no  ad- 
mission or  confession,  and  the  alleged  para- 
mour, as  well  as  the  defendant,  denied  its 
commission.  However  we  do  not  understand 
that  counsel  for  the  defendant  makes  the  con- 
tentl<Hi  that  all  of  these  features  must  com- 
bine in  order  to  prove  the  commission  of  « 
crime  of  this  nature,  but  merely  that  the  eyi- 
dence  upon  which  the  state  relies  must  give 
rise  to  more  than  mere  conjecture  or  suspic- 
ion that  the  crime  was  committed.  In  other 
words,  defendant  contends  that  there  must 
be  something  more  proven  than  mere  oppor- 
tnnity  or  sug^stive  circumBtamces  in  order  to 
establish  the  offense.  Sndi  may  be  conceded, 
and  yet  in  this  class  of  cases,  from  the  very 
nature  of  the  crime,  no  ocMivlctlon  conid  be 
had  in  a  great  many  cases  unless  the  cms- 
mission  of  the  crime  may  be  established  by 
proof  of  the  attending  circumstances.  The 
general  rule  is  aptly  stated  in  2  O.  J.  at  page 
22,  to  be  "that  the  crime  may  be  sufficiently 
established  by  proof  of  drcumstances  from 
which  the  jury  may  reasonably  infer  the 
guilt  of  defendant" 

[2]  We  are  not  prepared  to  say,  under  all 
the  circumstances  disclosed  by  the  evidence 
in  the  record  now  under  consideration,  that 
the  Jury  might  not  reasonably  infer  the  guilt 
of  the  defendant.  It  would,  in  our  opinion, 
be  a  very  difficult  matter  indeed  for  fair-, 
minded  men  to  say  that  a  married  man'  with 
eight  children,  who  admittedly  is  seen  in 
company  with  a  young  w(xnan  on  numerous 
occasions,  writes  her  letters  of  endearment, 
takes  a  room  at  the  same  hotel  where  she  is 
stopping,  sleeps  there  away  from  his  family 
without  excuse  for  doing  so,  and  is  found 
emerging  from  her  room  at  2  o'clock  in  the 
morning  after  becoming  alarmed  by  the  peace 
officers,  when  both  are  found  partly  disrobed, 
dote  not  give  rise  to  a  Just  inference  that  an 
act  of  unlawful  sexual  relation  bad  been 
committed.  True  it  is  that  the  evidence  was 
oftentimes  in.  conflict,  but,  nevertheless,  it 
was  the  province  of  the  Jury,  as  the  triers  of 
the  facts  to  determine  its  weight,  as  in  other 
criminal  proceedings. 

We  do  not  think  upon  the  record  before  us 
the  court  below  committed  error  In  overrul- 
ing defendant's  motion  for  a  now  trial,  nor 
in  entering  Judgment  agaiiast  the  defendant 
upon  a  finding  of  guilt  by  the  Jury. 

It  is  therefore  ordered  that  the  Judgment 
of  the  district  court  be  affirmed. 

FRICK,  WEBER,  GIDEON,  and  THDR- 
MAN,  JJ.,  concur. 


UKON  WATER  CO.  v.  flOOKER  et  al. 

(No.  3450.) 

(Supreme  Court  of  Utah.     June  9,  1920.) 

1.  Appeal  and  error  ^=351 1(3)— Orders  ex- 
tending time  for  bill  of  exceptions  attached 
to  Jndgmtont  roll  not  considered. 

Orders  attached  to  the  judgment  roll,  ex- 
tending the  time  in  which  to  prepare  and  serve 
a  proposed  bill  of  exceptions,  cannot  be  con- 
sidered in  determining  the  jurisdiction  of  the 
district  court  to  settle  the  bill  after  the  ex- 
piration of  thirty  days,  under  Comp.  Laws 
1917,  f  6969,  where  such  orders  are  nowhere 
found  in  the  bill  itself^ 

2.  Appeal  and  error  «s»6S5(2)— Bill  of  exoep* 
tlon,  not  shown  to  have  been  settled  wlthli 
time  as  extended,  stricken. 

Under  Comp.  Laws  1917,  |  6969,  where 
action  of  the  court  in  settling  a  bill  of  excep- 
tions after  the  expiration  of  30  days  does  not 
appear  to  hav^  been,  taken  within,  time  extend- 
ed by  the  court,  the  bi}l  will  be  stricken  on 
motion. 

3.  Appeal  and  errer  €=3555— Assignments  de- 
pending  upon  exceptions  not  considered  where 
bill  stricken. 

Where  errors  assigned  relate  wholly  to  the 
admission  of  testimony  and  the  giving  and  re- 
fusal of  instructions,  and  such  matters  are 
only  found  in  the  bill  of  exceptions,  the  as- 
signments cannot  be  considered,  where  the  bill 
of  exceptions  has  been  stricken. 

Appeal  from  District  Court,  Box  Elder 
(bounty ;  J.  D.  Call,  Judge. 

Action  by  the  Ukon  Water  Company  against 
Henry  W.  Rooker  and  others.  Judgmoit  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

J.  J.  Whltaker,  of  Salt  Lake  City,  and  Wm, 
J.  Lowe,  of  Brigham  City,  for  appellants. 

Le  Roy  B.  Young,  of  Brigham  City,  for  re- 
spondent. 

GIDEON.  J.  In  this  action  plaintiff  seeks 
to  condemn  for  culinary  and  domestic  pur- 
poses the  waters  from  a  certain  spring  be- 
longing to  defendants.  The  complaint  was 
filed  June  3, 1919.  Defendants  made  separate 
answers.  On  the  ISth  diy  of  October,  1919,  a 
stipulation  was  entered  into  between  coun- 
sel for  the  respective  parties  to  the  effect  that 
the  taking  of  the  water  In  question  by  the 
plaintiff  was  a,  public  necessity,  and  that  the 
waters  sought  to  be  c<M»demned  are  subject  to 
condemnation. 

Plaintiff  (respondent)  has  filed  a  motion  to 
strike  the  bill  of  exceptions  from  the  record, 
on  the  ground  that  it  appears  "from  the  bill 
of  exceptions  as  settled   by  the  trial  court 


»  Dayton  v.  Free,  46  Utsli,  277>  148  Pae.  408 ;  Thom- 
as V.  Blythe,  44  Utah,  1,  U7  Pac.  396;  Hutchliuon 
V.  Smart,  169  Pac.  166;  Swanson  t.  Sims,  ITO  Pac. 
7T4;  Taylor  v.  Paloma,  Q.  ft  8.  MIn.  Co.,  171  Pac. 
147;  Flaher  v.  BotmevUIe  Hotel  Co..  188  Pac.  SSt. 
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tliat  Bald  bill  of  exceptions  was  not  prepared 
and  served  upon  respondent  within  30  da^fi^ 
after  the  entry  of  Judgment  in  said  case,  and 
that  nowhere  in  said  bUl  of  exceptions  is 
there  any  order  signed  by  the  court  extending 
the  time  within  which  to  prepare  and  serve 
aald  bUl  of  exceptions." 

The  verdict  of  the  jury  assessing  the  c<Hn- 
pensation  to  be  paid  the  defendants  was  re- 
turned into  coort  on  October  16,  1919,  and  a 
money  Judgment  based  upon  the  verdict  waa 
entered  by  the  court.  On  October  28,  1919, 
the  court  made  and  «itered  its  judgment  that 
the  use  for  which  the  water  was  taken  was  a 
public  use,  and  on  the  same  day  a  final  de- 
cree of  condemnatioB  was  made  by  the  court 

The  appellant's  counsel  served  the  proposed 
draft  of  the  bill  of  exceptions  on  ceunsel  for 
respondent  on  the  17th  day  of  January,  1920. 
The  court  approved  a!nd  settled  the  bill,  as 
served,  on  the  4th  day  of  February,  1920.  It 
nowhere  appears  in  the  bill  of  exceptions  that 
any  order  was  made  extending  the  time  In 
which  to  prepare  and  s^e  the  bilL 

COmp.  Laws  Utah  1917,  i  69<t9,  relating  to 
the  pr^Mratlon  and  settlement  of  bills  of  ex- 
ception, provides  as  follows: 

"When  a  party  desires  to  have  exceptions 
taken  at  a  trial  settled  in  a  biU  of  exceptions, 
he  may,  within  thirty  days  after  the  entry  of 
judgment  if  the  action  were  tried  with  a  jury, 
or  after  service  of  notice  of  the  entry  •  of 
judgment  if  the  action  were  tried  without  a 
jury,  or  after  service  of  notice  of  the  deter- 
mination of.  a  motion  for  a  new  trial,  prepare 
a  draft  of  a  bill  and  serve  the  same,  or  a  copy 
thereof,  upon  the  adverse  party." 

[t,  2]  There  are  other  provisions  in  the 
Code  by  which  the  time  for  the  preparation 
can  be  extended.  There  are  three  orders  at- 
tached to  the  Judgment  roll  extending  the 
time  in  which  to  prepare  and  serve  the  pro- 
posed bill  of  exceptions,  but  such  orders  are 
nowhere  found  in  the  bill  Itself,  and  they  are 
not  part  of  the  judgment  roll.  They  cannot, 
therefore,  be  considered  In  determining  the 
Jurisdiction  of  the  district  court  to  settle  the 
bill.  Dayton  v.  Free,  46  Utah,  277,  148  Pac 
408;  Hutchinson  v.  Smart,  169  Pac.  166; 
Thomas  v.  Blythe,  44  Utah,  1,  137  Pac.  896 ; 
Taylor  v.  Paloma  G.  &  S.  Mln.  Co.,  171  Pnc. 
147 ;  Swanson  v.  Sims,  170  Pac.  774 ;  Fisher 
V.  Bonneville  Hotel  Co.,  188  Pac;  856.  The 
foregoing  authorities  are  conclusive  of  the 
question  herein  determined.  The  motion  to 
strike  the  bill  of  exceptions  must  therefore 
be  granted. 

[3]  The  errors  assigned  relate  wholly  to  the 
admission  of  certain  testimony  on  the  part  of 
plaintiff,  the  giving  of  certain  instructions; 
and  the  refusal  of  the  court  to  Instruct  as 
requested  by  defendants.  The  objectionable 
testimony  and  the  exceptions  to  the  same  are 
found  only  In  the  bill  of  exceptions.  The  iq.  s.  U  B. 
same  is  true  respecting  the  exceptions  to  the  86  Pac.  360. 


Instructions  given,  and  the  refusal  to  give 
those  requested  by  defendant.  The  bill  of 
exceptions  not  being  before  the  court,,  these 
assignments  cannot  be  considered. 

No  contention  Is  made  that  the  pleadings 
do  not  support  the  judgment  The  allega- 
tions of  the  complaint,  it  true,  without  doubt 
entitle  the  plaintiff  to  the  relief  sought 

The  judgment  must  for  the  reason  given, 
be  afiSrmed.  Such  is  the  order.  Respondent 
to  recover  costs. 

COEFMAN,  C.  J.,  and  FBICK,  WEBER, 
and  THURMAN,  JJ.,  concur. 


MANNING  et  al.  v.  DAY.     (No.  3467.) 
(Supreme  Court  of  Utah.    Jone  17,  1820.) 

1.  Vendor  and  purchaser  $=33(4) —Contract 
held  a  sale  and  not  an  option. 

Facts  held  to  show  that  plaintiffs  made  a 
sale  of  their  equity  of  redemption  to  defendant 
and  did  not  merely  give  defendant  an  option  to 
purchase  it. 

2.  Vendor  and  purchaser  $=979— Condition  on 
which  price  became  payable  held  performed. 

Where  defendant  agreed  to  pay  the  pur- 
chase price  for  plaiDtiffs'  equity  of  redemption 
upon  consummating  sole  thereof  to  a  third  par- 
ty, held,  that  the  sale  to  the  third  party  was 
consummated,  so  as  to  make  the  price  payable, 
when, '  after  the  period  of  redemption  had  ex- 
pired, deed  to  the  property  to  such  tiiird  party 
was  executed  by  the  mortgagee,  to  whom  a 
sheriff'^  deed  had  been  executed,  and  the  con- 
sideration therefor  was  received  by  defendant 
exactly  as  if  he  himself  had  executed  the  deed. 

3.  Courts  «s»l63— Aotlan  for  price  held  not  to 
iuvolvo  "title  or  possession  of  real  property" 
ousting  city  court  of  jurisdiction. 

In  action  for  purchase  price, of  real  prop- 
erty, defendant's  denial  that  he  purchased  plain- 
tiffs' interest  did  not  involve  either  the  "tide 
or  possession  of  real  property"  in  the  sense 
in  which  these  words  are  used  in  Comp.  Laws 
1917,  !  1711,  as  to  city  courts'  jurisdiction.! 

I'Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Title.] 

Appeal  from  District  Court  Salt  Lake 
County;  Wilson  McCarthy,  Judge. 

Action  by  J.  C.  Manning  and  others  against 
W.  P.  Day.  From  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Sonle  &  Spalding,  of  Salt  Lake  City,  for 
appellant. 

D.  H.  Wenger  and  J.  B.  Darmer,  both  of 
Salt  Lake  City,  for  respondents. 

■THURMAN,  J.  Plaintiffs'  complaint  In 
substance  alleges  that  on  the day,  of 


Co.  V.  District  Court,  30  Utah,  Sh. 
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May,  1918.  plaintiffs  and  defendant  entered 
Into  an  agreement  -whereby  plaintiffs  sold  and 
conveyed  to  defendant  all  their  interest  in  cer- 
tain real  estate  in  Dayis  county  for  the  sum 
•  of  $250,  to  be  paid  whenever  a  sale  of  said 
property  was  consummated  with  one  Orson 
F.  Walton;  >that  said  sale  to  Walton  was 
consummated  on  or  about  the  26th  day  of 
July,  1918,  and  said  sum  of  $2S0  thereupon 
became  due  and  payable ;  that  defendant  re- 
fuses to  pay  the  same. 

Defendant  denies  the  complaint  except  as 
spedflcally  admitted,  and  affirmatively  al- 
leges that  at  the  time  alleged  in  the  com- 
plaint plaintiffs  were  the  owners  of  a  one- 
half  Interest  in  the  property  mentioned,  but 
that  at  said  time  the  property  was  subject 
to  a  first  mortgage  In  favor  of  Zlon's  Sav- 
ings Bank  &  Trust  Company  (hereinafter 
called  the  bank);  that  said  mortgage  had 
been  foreclosed  and  the  property  sold  at 
sheriff's  sale  to  said  bank ;  that  on  or  about 
the  1st  day  of  May,  1918,  defendant  procured 
an  option .  from  plaintiffs  for  their  Interest 
in  said  property  for  the  sum  of  $250 ;  that 
thereafter,  on  or  about  the  26th  day  of  July, 
1918,  within  the  period  covered  by  said  op- 
tion, a  sheriffs  deed  to  said  property  was  is- 
sued to  said  bank,  and  that  plaintiffs  had  no 
interest  in  said  property  of  any  kind  or  na- 
ture, whatever;  that  tiiereafter  said  bank 
sold  and  conveyed  said  property  to  Walton 
for  a  valuable  consideration. 

The  issues  presented  by  the  pleadvngs  in- 
volve two  questions  only :  (1)  Was  the  trans- 
action between  plaintiffs  and  defendant  a 
sale  or  an  optl<ni?  (2)  Did  the  defendant 
consummate  a  sale  of  the  property  or  was 
f  the  sale  of  the  property  by  the  bank  to  Wal- 
.ton  an  Independent  transaction  unconnected 
with  the  deal  between  defendant  and  Wal- 
ton? 

The  court  found  the  Issues  In  favor  of 
plaintiffs,  and  Judgment  for  the  amount  sued 
for  was  entered.    Defendant  appeals. 

[1, 2]  It  appears  from  the  evidence  that  at 
the  time  of  the  transaction  between  plain- 
tiffs and  defendant  the  defendant  was  the 
owner  and  holder  of  a  second  mortgage 
on  the  premises  in  question  for  the  sum 
of  $1,525;  that  in  order  to  protect  his 
feaid  mortgage  ,and  procure  satisfaction 
of  the  Indebtedness  secured  thereby  he 
entered  into  negotiations  with  Walton  for 
the  sale  of  said  property  or  the  exchange 
thereof  for  money  and  certain  real  estate  be- 
longing to  Walton  In  Salt  Lake  City.  In 
pursuance  of  this  purpose  at  the  time  men- 
tioned in  plaintiffs'  complaint  defendant  and 
Walton  called  upon  plaintiffs  at  KaysviUe, 
Utah,  and  then  and  there  in  the  presence  of 
Walton  plaintiffs  and  defendant  entered  in- 
to the  transaction  referred  to  In  plaintiffs' 
complaint.  A  few  days  afterwards  defend- 
ant and  Walton  entered  Into  a  formal  agree- 
ment in  writing  to  the  effect  that  defendant 


would  assign  to  Walt(Hi  his  said  mortgage  for 
(he  sum  of  $1,625,  and  also  convey  to  blm  the 
Davis  county  property  subject  to  a  mortgage 
of  $2,000  to  be  placed  thereon.  In  considera- 
tion of  these  imdertaklngs  on  the  part  of  de- 
fendant, Walton  was  to  pay-  defendant  the 
sum  of  $1,000  and  convey  to  him  the  said  real 
estate  in  Salt  Lake  City.  It  was  further 
agreed  between  them  that  each  of  said  par- 
ties would  place  tn  escrow  with  O.  P.  Sonle, 
as  dep08ij;ary,  the  following  documents  involv- 
ed in  said  agreement:  The  defendant  was 
to  deposit  his  mortgage  and  note  for  $1,525 
and  his  contract  with  the  plaintiffs  .for  the 
purchase  of  their  interest  in  the  Davis  coun- 
ty property,  and  Walton  was  to  deposit  his 
check  for  $1,000,  payable  to  defendant,  and 
also  a  warranty  deed  to  defendant  for  the 
Salt  Lake  property.  It  was  also  provided  in 
said  agreement  that,  if  on  or  before  the  lOtb 
day  of  August,  1918,  defendant  should  deliv- 
er to  Walton  a  good  and  sufficient  warranty 
deed  to  the  Davis  county  property  with  an 
abstract  showing  a  clear  and  unincumbered 
title,  subject  only  to  a  $2,000  mortgage  as 
heretofore  stated,  then  the  said  Soule  should 
deliver  to  Walton  the  deed  to  the  Davis  coun- 
ty property  and  deliver  to  defendant  the  deed- 
to  the  Salt  Lake  property  and  the  check  of 
Walton  for  $1,000.  It  was  further  provided 
that.  If  for  any  reason  defendant  was  unable 
to  convey  title  to  Walton  for  the  Davis  coun- 
ty property  on  or  before  the  said  10th  day  of 
August,  1918,  said  Soule  should  return  to 
Walton  his  deed  to  defendant'  for  the  Salt 
Lake  property,  and  his  said  check  for  $1,000, 
and  .should  likewise  return  to  defendant  the 
documents  deposited  by  him.  The  documents 
were  deposited  as  provided  in  the  agreement 
Tn  the  meantime  Walton  had  already  enter- 
ed into  possession  of  the  Davis  county  prop- 
erty. 

It  Is  contended  by  defendant,  and  there  is 
some  evidence  to  that  effect,  that  the  trans- 
acti<Hi  between  him  and  plaintiffs  was  only 
an  option  given  to  him  by  them  to  purchase 
the  property  within  a  certain  time;  that 
plaintiffs  only  owned  an  equity  of  redemption 
in  one  half  of  the  property  desired  by  Wal- 
ton, and  that  one  Leaker  owned  a  similar 
equity  In  the  other  half;  that  it -was  under- 
stood between  him  and  plaintiffs  that,  if  he 
could  purchase  Leaker's  interests,  be  would 
also  purchase  theirs;  that  for  that  reason 
the  tran.saction  was  put  in  the  form  of  an  op- 
tion; that  he  was  unable  to  purchase  Leak- 
er's interest,  except  at  an  exorbitant  price 
which  he  refused  to  pay ;  that  thereafter  the 
agreement  between  him  and  Walton  failed ; 
that  he  then  withdrew  the  papers  he  had  de- 
posited in  escrow.  After  that  defendant  saw 
Walton  and  told  him  they  could  close  the 
deal  on  precisely  the  same  basis  as  that  pro- 
vided for  in  their  agreement,  but  that  Walton 
would  have  to  take  the  deed  from  the  bank 
Instead  of  from  defendant  himself. 
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It  aimears  from  the  evidence  that  the  pe- 
xlod  of  redemption  expired  July  24, 1918,  and 
a  deed  from  the  sheriff  to  the  bank  and 
from  the  bank  to  Walton  were  executed  on 
July  26th,  two  days  after  the  period  of  re- 
demption expired.  At  the  request  of  Walton 
Soule  delivered  to  defendant  the  check  for 
$1,000  which  Walton  bad  deposited  with  him, 
and  also  the  deed  for  the  Salt  Lake  property. 
The  entire  transaction,  in  substance,  was  car- 
ried out  Just  as  had  been  agreed  to  between 
Walton  and  defendant  The  only  ditCerencc 
was  that  the  deed  to  Walton  was  made  by 
the  bank  instead  of  the  defendant.  The  con- 
sideration received  by  both  the  defendant 
and  Walton  was  exactly  the  same  as  provided 
In  the  escrow  agreement. 

Walton  testified  tint  the  terms  of  the 
agreement  between  him  and  defendant  were 
complied  with;  that  defendant  and  Soule 
were  at  the  bank  on  the  26th  of  July  when 
the  deed  was  turned  over  to  Walton,  and  the 
ccnditions  of  the  deal  were  in  accordance 
with  the  agreement  between  him  and  defend- 
ant. 

The  written  agreement  between  plaintiffs 
and  defendant  was  either  lost  or  destroyed 
by  defendant  when  he  withdrew  the  papers 
from  escrow,  but  the  evidence  as  to  its  con- 
tents tended  strongly  to  establish  the  fact 
that  the  transaction  was  a  sale,  and  not  an 
option.  The  evidence  also  In  a  most  satis- 
factory manner  establish 3s  the  fact  that  the 
sale  of  the  Davis  county  property  to  Walton 
was  consummated  substantially  in  accordance 
with  the  very  plan  defendant  had  5n  mind 
when  he  entered  into  the  agreement  with 
plnintiSs  by  which  he  procured  their  equity 
of  redemption.  Plaintiffs  parted  with  their 
equity  in  good  faith,  believing  that  the  con- 
sideration would  be  paid  when  the  property 
was  conveyed  to  Walton.  Immediately  after 
the  period  of  redemption  had  expired  and 
plaintiffs'  power  to  redeem  was  lost,  the  gale 
was  consummated,  but  by  a  different  method. 
The  deed  was  executed  by  the  bank  instead 
of  the  defendant.  Defendant  then  repudiat- 
ed his  agreement  with  plaintiffs  and  refused 
to  pay  the  consideration  on  the  flimsy  pretext 
that  he  had  not  consummated  a  sale  to  Wal- 
ton. 

[3]  What  we  have  said,  in  effect,  disposes 
of  all  the  assignments  except  one  which  we 
will  briefly  consider.  This  case  was  original- 
ly conrmenced  In  the  city  court  of  Salt  Lake 
City.  In  that  court  a  Judgment  of  nonsuit 
was  entered,  and  plaintiffs  appealed  to  the 
district  court.  In  the  district  court  defend- 
ant raised  the  question  of  jurisdiction  on  the 
grounds  that  the  action  Involved  the  Htle  or 
possession  of  real  property.  In  support  of 
his  contention  defendant  invokes  Comp.  Laws 
1917,  §  1711,  which  in  part  reads : 

"The  parties  to  an  action  in  a  city  court 
cannot  give  evidence  upon  any  questions  which 
involve  the  title  or  possession  of  real  property." 
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In  the  case  at  bar  neither  the  title  nor  pos- 
session of  real  estate  Is  involved.  The  de- 
fendant's denial  that  he  purchased  plaintiffs' 
Interest  does  not  Involve  either  the  title  or 
possession  of  real  property  in  the  sense  In 
Which  those  words  are  nsed  in  the  statute. 

Without  further  comment  we  are  of  the 
opinion  that  the  question  here  presented  is 
controlled  by  the  case  of  O.  S.  L.  R.  Co.  v. 
District  Court,  30  Utah,  371,  85  Pac.  360, 
cited  by  respondent  Appellant  relies  on 
numerous  cases  cited  In  his  brief,  none  of 
which,  In  the  opinion  of  the  court  are  suf- 
flclently  pertinent  to  justify  special  reference. 

The  judgment  of  the  district  court  is  af- 
firmed at  appellant's  costs. 

CORPMAN,  C.  J.,  and  FRICK,  WEBER, 
and  GIDEON,  JJ.,  concur. 


STAHELI  V.  ADAMS  at  al.     (No.  3438.) 
(Supreme  Court  of  Utah.    June  9,  1920.) 

1.  Bill*  and  notes  €s>S39— On  awarding  attor- 
ney's fee  In  action  on  note,  court  should  find 
wliat  constitutes  reasonable  fee. 

In  action  on  note  providing  for  attorney's 
fees,  the  court,  in  order  to  support  a  jadg- 
ineat  awarding  fees,  should  make  a  finding 
designating  what  amount  would  constitute  a 
reasonable  fee  in  the  particular  case.' 

2.  Bills  and  notes  «s»47i— Plaintiff  euing  on 
note  providing  for  attorney's  fees  ehouid  plead 
and  prove  what  is  reasonable  fee. 

In  action  on  note  providing  for  payment  ot 
attorney's  fees,  the  desirable  procedure  is  for 
plaintiff  to  plead  the  amount  claimed  to  be  a 
reasonable  fee,  and  to  offer  proof  in  support 
thereof. 

3.  Trial  <S=9396  (4)— Finding  as  to  value  of. 
property  In  absence  of  any  allegation  or  evi- 
dence as  to  value  held  reversible  error. 

In  seller's  action  on  buyer's  note  after  sell- 
er had  become  repossessed  of  the  property 
under  contract  providing  that,  If  seller  retakes 
possession  of  the  property,  the  value  thereof 
at  time  of  repossession  should  be  credited  upon 
the  note,  court'e  finding  as  to  the  value  of  the 
property  at  the  time  that  seller  took  pos- 
session held  reversible  error,  where  there  was 
no  allegation  or  evidence  as  to  value  of  goods 
ftt  such  time. 

4.  Continuance  <S=320(l)-~Piaintiff's  counsel 
and  court  Justified  In  relying  on  notice  given 
defendant's  counsel  prior  to  withdrawal  by 
counsel  in  accordance  with  statutory  method. 

Where  counsel  who  filed  answer  for  defend- 
ants attempted  to  withdraw  from  the  case  be- 
fore the  day  set  for  trial,  but  did  not  give  the 
notice  or  have  the  minute  entry  made  of  his 
withdrawal  as  required  by  Comp.  Laws  1917,  | 
328,  the  court  did  not  err  in  proceeding  with 
the  trial  on  the  day  for  which  it  was  set,  in 
absence  of  the  defendants  and  their  attorneys. 
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since  the  plaintiffs  counsel  and  the  court  were 
justified  in  relying  upon  the  notice  given  the 
attorney  for  the  defendants  until  such  time  as 
he  had  withdrawn  from  the  case  aa  provided 
by  the  statute. 

5.  Sales  «=3353(8)— Complaint  In  seller's  ac- 
tion on  buyer's  note  held  defective  In  not  stat- 
ing amount  due  thereon. 
In  seller'a  action  on  buyer's  note  after  seller 
had  retaken  possession  of  the  property  under 
contract  providing  that  in  the  event  of  seller 
repossessing  himself  of  the  property  the  value 
of  property  at  such  time  should  be  credited  on 
note,  complaint,  not  alleging  value  of  property 
at  time  of  repossession  by  seller,  held  defective. 

Appeal  fi-om  District  Court,  Washington 
County ;  Joshua  Greenwood,  Judge. 

Action  by  Frana:  StaheU  against  T.  M. 
Adams  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Remanded  for  new 
trial,  with  directions. 

O.  A.  Murdock,  of  Beaver,  for  appellants. 
Chas.  G.  G.  HIggins,  of  St  George,  and 
Wm.  Higglns,  of  Fillmore,  for  respondent. 

GIDEON,  J.  oaie  principal  questions  pre- 
sented on  this  ai^peal  are:  (1)  Does  the  com- 
plaint state  a  cause  of  action ;  (2)  do  the  find- 
ings support  the  Judgment;  and  (8)  are  the 
findings  supported  by  the  evidence? 

The  action  was  instituted  to  recover  a' 
money  Judgment  upon  a  title-retaining  note, 
given  to  the  plaintiff  by  defendant  in  consld- 
eratlcm  of  the  sale  of  a  threshing  machine 
and  a  steam  engine.  The  note  or  contract  Is 
set  out  In  full  In  the  complaint.  It  provides 
for  the  payment  of  $1,300  In  three  annual  In- 
stallments, payment  to  be  made  one-half  in 
marketable  wheat  and  one-half  In  oats,  de- 
livered at  the  market  price  prevailing  at  the 
time  of  delivery.  Among  other  things,  it  Is 
•provided  that  if  the  note  be  not  paid  at  ma- 
turity the  rate  of  Interest  should  be  In- 
creased, and  upon  failure  to  pay  the  first  In- 
stallment as  provided  in  the  note  the  bolder 
of  the  same,  at  his  option,  could  declare  the 
entire  amount  of  the  note  due  without  notice. 
It  Is  also  provided  that  upon  failure  to  per- 
form the  conditions  of  the  note  the  plalntifT 
could  repossess  the  property,  sell  the  same 
with  or  vrlthout  notice,  and  apply  the  pro- 
ceeds, less  costs  and  expenses  on  the  note,  or 
might,  witliout  sale,  Indorse  the  value  of  the 
property  so  taken  on  the  note  and  defend- 
ants undertook  to  pay  any  balance  due  after 
such  Indorsement.  There  Is  an  Indorsement 
on  the  back  of  the  note,  dated  one  year  after 
Its  execution,  In  which  It  Is  stated  that  the 
signers  bad  failed  to  make  the  first  payment, 
that  the  owner  had  declared  the  entire 
amount  due,  had  taken  possession  of  the  ma- 
chinery described  in  the  note,  and  had  al- 
lowed the  signers  the  sum  of  $400  as  part 
payment  on  the  same.     The  complaint  fur- 


ther alleges  that  no  part  of  tbe  price  men- 
tioned In  the  note  had  been  paid,  except  tbe 
sum  of  $400,  by  return  of  the  machinery. 
In  the  prayer  of  the  complaint  plaintiff  asked 
Judgment  for  the  balance  due  on  tbe  note, 
with  Interest,  $100  attorney's  fee,  and  costs. 

To  that  complaint  a  general  demurrer  that 
It  did  not  state  facts  sufiSdent  to  constitute 
a  cause  of  action  was  Interposed,  also  that  It 
was  uncertain  and  ambiguous.  The  demur- 
rer was  overruled.  Subsequently  an  answer 
was  filed  in  which  the  execution  of  the  note 
is  admitted,  but  it  Is  alleged  as  an  affirmative 
defense  that  at  the  date  plalntUT  repossessed 
the  property  an  agreement  was  made  be- 
tween him  and  the  defendants,  whereby  it  was 
agreed  that  in  consideration  of  the  return  of 
the  property  plaintiff  acc^rted  It  in  full  sat- 
isfaction of  any  amount  due  upon  the  note^ 
and  that  he  would  cancel  and  deliver  the  note 
to  defendants.  Subsequently,  trial  was  had 
at  which  defendants  were  not  present  either 
In  person  or  by  counsel. 

Tbe  court,  among  other  things,  found  that 
the  plaintiff,  with  the  consent  of  defendants, 
repossessed  the  property  and  Indorsed  <m  the 
note  the  sum  of  $400,  but  also  found  that  he 
should  have  Indorsed  thereon  the  sum  of 
$600.  An  additional  finding  was  made  that 
the  wear  and  tear  on  the  property  during  the 
time  defendants  had  possession  of  It  amount- 
ed to  the  sum  of  $500.  There  was  also  a  find- 
ing reaipecting  some  expense  Incurred  by 
plaintiff  in  repairing  the  property  after  re- 
possessing it.  As  conclusions  of  law,  plain- 
tiff was  found  to  be  entitled  to  Judgment 
against  the  defendants  for  the  sum  of  $700, 
$200  interest,  and  $100  attorneys  fee. 

[1 , 2]  The  errors  assigned  relate  to  tbe 
order  sustaining  the  demurrer;  that  there 
is  no  evidence  In  the  record  to  support  the 
court/s  findings  as  to  tbe  amount  to  be  credit- 
ed on  tbe  note ;  that  there  Is  neither  allega- 
tions in  tbe  complaint  as  to  what  would  con- 
stitute a  reasonable  attorney's  fee  nor  find- 
ing or  testimony  in  the  record  to  support  the 
Judgment  granting  plaintiff  $100  attorney's 
fee.  The  only  reference  to  attorney's  fees 
in  the  complaint  Is  that  contained  In  the 
body  of  the  note,  which  Is  copied  in  full  In 
the  c(Huplalnt  There  was  no  testimony,  of- 
fered or  received  as  to  what  would  constitute 
a  reasonable  attorney's  fee,  neither  is  there 
any  finding  by  the  court  as  to  what  amount 
would  be  a  reasonable  fee.  We  do  not  detei^ 
mine,  neither  do  we  wish  to  h«  imderstood  as 
holding,  that  a  complaint  such  as  we  have 
here  would  not  support  a  judgment  for  rea- 
sonable attorney's  fees,  nor  that  the  court 
could  not  from  its  own  knowledge  or  tnfonna- 
tiou  nfake  a  finding  upon  that  subject  with- 
out testimony,  under  certain  circumstances. 
We  do  hold,  however,  that  in  order  to  suf^wrt 
a  Judgment  the  court  should  make  a  finding 
designating  what  amount  would  constitute  a 


4a»For  otber  mbm  see  eame  topic  and  KST -NUMBER  In  »11  Ker-Nombocd  Olgesti  ntd  Index** 


Digitized  by 


Google 


ataJb) 


or  KB  JOKES'  ESXATB 

(KO  P.) 


783 


reasoiuible  fee  In  the  particular  case.  The 
more  desirable  procedure  would  be  to  make 
an  allegation  In  the  complaint  as  to  the 
amount  claimed  to  be  a  reasonable  fee,  and 
to  offer  proof  In  support  of  that. 

There  is  no  allegation  in  the  complaint  as 
to  the  value  of  the  property  on  the  date  it 
was  retaken,  and  for  aught  that  may  ap- 
pear .therein,  or  In  the  court's'  findings,  the 
value  may  have  been  the  same  the  date  the 
property  was  repossessed  as  It  was  at  the 
time  when  it  was  sold. 

[S]  In  the  defendants'  answer,  in  addition 
to  the  allegations  that  an  agreement  was 
made  at  the  ttme  the  property  was  reposses- 
sed that  the  debt  should  be  canceled,  there 
are  other  all^atlons  that  the  defendants  re- 
paired the  property,  i^pent  considerable  money 
on  such  repairs,  and  that  the  reasonable 
value  of  the  property  at  the  ttme  tt  was  re- 
possessed was  greater  than  when  sold  by 
plaintiff  to  defendants.  There  was  some  tes- 
timony concerning  the  cost  Incurred  in  recov- 
ering the  property,  also  the  cost  of  repairing 
it,  and  the  wear  and  tear  of  the  property  dur- 
ing the  time  it  was  in  the  possession  of  de- 
fendants. The  testimony  relating  to  the  re- 
pairs and  to  depreciation  by  use  might  have 
been  material  as  assisting  the  court  in  ar- 
riving at  the  value  of  the  property  at  the 
date  of  its  return,  but  it  was  not  otherwise 
material.  Under  the  contract,  plaintiff  was 
entitled  to  have  credited  upon  the  note  the 
value  of  the  property  when  repossessed.. 
There  is  a  total  absence  In  the  record  of  any 
testlmcmy  bearing  directly  on  that  point.  It 
must  be  concluded,  therefore,  that  that  find- 
ing Is  not  "supported  by  the  testimony,  and 
that  defendants  were  prejudiced  thereby. 

[4]  Some  complaint  is  made  that'the  court 
should  not  have  proceeded  with  the  trial  In 
the  absence  of  the  defendants  or  their  at- 
torney. It  appears  that  counsel  who  filed 
the  answer  for  defendants  had  attempted  to 
withdraw  from  the  oase  before  the  day  set 
for  trial,  but  did  not  give  the  notice  or  have 
the  minute  entry  made  of  his  withdrawal,  as 
required  by  Comp.  Laws  Utah  1917,  <  328. 
-We  are  of  the  opinl(«  that  plaintiff's  counsel 
and  the  court  were  Justified  in  relying  upon 
the  notice  given  the  attorney  for  defendants 
until  such  time  as  he  had  withdrawn  from 
the  case  as  provided  by  the  statute. 

[(]  The  complaint,  in  our  opinion,  is  defec- 
tive. The  findings  do  not  seem  to  be  sup- 
ported in  toto  by  the  testimony;  neither  do 
the  findings  support  the  Judgment. 

The  plaintiff,  upon  failure  of  defendants  to 
make  the  initial  payment,  was  within  his 
rights  in  repossessing  the  property.  It  was 
his  duty,  however,  to  credit  the  value  of  the 
property  upon  the  note  if  he  exercised  the 
option  of  so  doing  without  sale.  The  impor- 
tant question,  therefore,  for  the  court  to  de- 


termine, if  It  found  that  the  contract  of  ac- 
cord and  satisfaction  was  not  made  at  the 
time  of  redtiivery  of  the  property,  was  to 
determine,  the  value  of  the  property  at  the 
date  it  was  retaken. 

The  entire  record  is  unsatisfactory,  and 
Indicates  that  the  defendants,  through  no 
fault  of  plaintiff's  counsel  or  the  court,  have 
not  had  their  day  in  coart  The  plaintiff 
cannot  be  prejudiced  in  any  way  by  a  re- 
examination of  the  Issues  and  a  trial  upon 
the  merits  when  both  parties  are  represented 
In  court,  if  they  desire  to  be  represented. 
The  district  court,  from  its  remarks  in  over- 
ruling the  motion  for  a  new  trial,  evidently 
felt  that  the  defbndants  had  not  had  their 
contention  presented,  but  as  the  case  had 
been  heard  and  determined  by  his  predecessor 
he  did  not  fe^  Justified  in  ordering  a  new 
trial. 

The  cause  Is  therefore  remanded  to  the  dis- 
trict court,  with  directions  to  grant  a  new 
trial,  plaintiff  to  be  permitted  to  amend  the 
complaint,  if  he  so  elects,  in  accordance  with 
the  views  herein  expressed.  Neither  party 
to  recover  costs  on  this  appeal. 

CORFMAN,  O.  J.,  and  FBICE.  WBBISK, 
and  THURMAN,  JJ.,  concur. 


In  re  JONES'  ESTATE.     (No.  3427.) 
(Supreme    C!ourt   of    Utah.      June   9,    1920.) 

1.  Appeal  and  error  <E=s>77 (2)— No  appeal  from 
order  appointing  special  administrator,  not 

.  being  "final  Judgment." 

No  appeal  will  lie  from  an  order  appoint- 
ing a  special  administrator  of  the  estate  of  a 
decedent;  snch  an  order  not  being  a  "final 
judgment,"  under  Const,  art.  8^  I  9,  and  Comp. 
Laws  1917,  a  6990,  7806. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

2.  Appeal   and   error  «s»l— Right   ef   appeal 
statutory. 

The  right  of  appeal  does  not  exist  unless 
given  by  constitutional  or  statutory  authority, 
expressed  or  necessarily  ImpUed.^ 

Appeal  from  District  Court,  Box  Elder 
County ;  J.  D.  Call,  Judge. 

In  the  matter  of  the  estate  of  William  H. 
Jones,  deceased.  From  an  order  appointing 
John  M.  Jones  as  special  administrator,  Alice 
H.  Rosenbaum  appeals.    Appeal  dismissed. 

B.  H.  Jones,  of  Brigham  City,  for  appellant. 

Le  Roy  B.  Young,  of  Brigham  City,  for  re- 
spondent. 


'■  Ooldlng  T,  Jennings,  1  Utah,  136 ;  Benson  T.  An- 
derson, 9  Utah,  154,  33  Pac,  691. 
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CORPMAN,  C.  J.  WlUiam  H.  Jones,  a 
resident  of  Box  Elder  county,  Utah,  died  at 
Salt  Lake  City,  May  6, 1918,  possessed  of  cer- 
tain real  and  personal  property  sltaated  is 
said  Box  Elder  county.  He  left  surviving  bin 
certain  brothers  and  sisters,  all  of  lawful  age. 
June  3,  1918,  B.  H.  Jones,  one  of  the  brothers 
of  said  WUliam  H.  Jones,  deceased,  filed  in 
the  district  court  of  Box  Elder  county  a  cer- 
tain document  purporting  to  be  the  last  will 
and  testammt  of  said  William  H.  Jones,  de- 
ceased. At  tlie  same  time  a  petition  was  filed, 
asking  that  the  will  be  admitted  to  probate 
In  said  court  Before  hearing  on  the  petition 
of  said  B.  H.  Jones  for  the  admission  of  said 
will. to  probate,  to  wit.  May  27,  1919,  certain 
heirs  of  decedent  and  parties  interested  in  the 
said  estate  filed  in  said  court  tiieir  petition 
for  the  appointment  of  a  special  administra- 
tor of  said  estate.  Said  petition  was  granted, 
and  an  order  made  and  entered  by  said  court 
on  June  2,  1919,  appointing  one  John  M. 
Jones,  a  brother  of  deceased,  as  special  ad- 
ministrator of  said  estate,  with  the  usual 
statutory  powers  of  preserving  the  same. 
Said  special  administrator  duly  qualified. 
Other  proceedings  were  had  before  said 
court  concerning  the  matters  of  said  estate, 
not  material  nor  necessary  to  relate  here. 

An  appeal  was  taken  to  this  court  from  the 
said  order  appointing  a  special  administra- 
tor by  filing  the  usual  notice  thereof  in  said 
district  court  November  28,  1919,  by  Alice  H. 
Bosenbaum,  one  of  the  sisters  of  said  de- 
ceased and  one  of  the  legatees  named  in  the 
alleged  will. 

The  special  administrator  appears  as  re- 
spondent, and  objects  to  the  right  of  appel- 
lant to  be  heard  on  the  merits,  setting  forth, 
not  only  many  alleged  irregularities  and  fail- 
ures to  comply  with  our  statutes  governing 
appellate  procedure,  but  particularly  chal- 
lenging the  appellant's  right  to  be  beard  on 
the  ground  that  the  order  of  the  district  court 
appointing  a  special  administrator  of  the  es- 
tate of  said  decedent  was  not  a  final  Judgment 
nor  an  appealable  order. 

We  think  the  position  taken  by  resiwndent 
Is  well  founded.  Section  9  of  article  8  of  our 
state  Constitution,  with  reference  to  appeals 
from  the  district  courts,  provides,  among  oth- 
er things: 

"Appeals  shall  also  lie  from  the  final  orders 
and  decrees  of  the  court  in  the  adminiatration  of 


decedent  estates,  and  in  cases  of  guardianship, 
as  shall  be  provided  by  law." 

Comp.  Laws  Utah  1917.  i  6990,  provides: 

"From  all  final  judgments  of  the  district 
courts,  there  shall  be  a  right  of  appeal  to  the 
Supreme  Court  •  •  •  Appeals  shall  also 
lie  from  the  final  orders  and  decrees  of  the 
court  in  the  administration  of  decedent  estates, 
and  in  cases  of  guardianship." 

Comp.  Laws  Utah  1917,  i  7606,  provides: 

"When  there  is  delay  in  granting  letters  tes- 
tamentary or  of  administration  from  any  cause 
*  *  *  the  court  must  appoint  a  special  ad- 
ministrator to  collect  and  take  charge  of  the 
estate  of  the  decedent  in  whatever  county  or 
counties  the  same  may  be  found,  and  to  exer- 
cise snch  other  powers  as  may  be  necessary 
for  the  preservation  of  the  estate." 

[1,  2]  No  express  provision  Is  made  in  our 
Code  of  Civil  Procedure  giving  a  right  of  ap- 
peal from  an  order  appointing  a  special  ad- 
ministrator, nor  do  we  think  any  such  right 
was  intended  or  may  be  reasonably  Implied 
from  the  reading  of  the  foregoing  constitu- 
tional or  statutory  provisions.  The  right  of 
appeal  does  not  exist  unless  given  by  consti- 
tutional or  statutory  authority,  expressed  or 
necessarily  Implied.  Woemer,  Am.  Law  of 
Adm.  (2d  Ed.)  i  S43,  p.  1192;  Oolding  ▼.  Jen- 
nings, 1  Utah,  135;  Benson  v.  Anderson,  9- 
Utah,  164,  33  Pac.  691;  In  re  Carpenter,  73 
Cal.  203,  14  Pac.  677.  The  order  here  appeal- 
ed from  was  not  a  final  order  or  decree.  The 
order  was  not  determinative  of  any  of  the 
rights  of  the  parties  before  the  dfetrict  court. 
The  very  purpose  of  section  7606,  supra,  was 
to  provide  the  means  whereby  the  property 
belonging  to  the  estates  of  decedents  might 
be  preserved  while  proceedings  are  pending 
for  the  appointment  of  an  administrative 
officer  by  tBe  court  having  jurisdiction  of  the 
estate.  To  hold'  otherwise  than  that  no  ap- 
peal lies  from  such  an  appointive  order  would 
nullify  and  render  ineffective  the  manifest  in- 
tent and  purpose  of  the  Legislature  by  Its 
enactment. 

It  is  therefore  ordered  that  the  appeal  be 
dismissed. 

FRICK,  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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GOLDEN  V.  MITCHELL,  DIstriot  Coart 
Judge.    (No.  22932.) 

(Supreme   Covat  of  Kansas.    June   S,   1920.) 

(SyUahut  &v  the  Court.) 

I.  Jodges  «s»25(2)  —  Power*  of  Jndgo  pro 
tompora  aubotltutUig  for  retiring  Judge  ter* 
nlnated  ou  qualifloatloa  of  his  successor. 
When  a  district  judge  resigns  and  his  snc- 
cessor  has   been  appointed  and  has   qualified, 
the  jndicial  powers  of  ^  jndge  pro  tempore  who 
has    served   as   a    substitute   for   the   retiring 
judge  ar«  terminated,  and  he  has  no  farther 
authority  to  act  except  by  agreement  of  par- 
ties or  by  general  acquiescence. 

Z  Judges  «=32S(2)— Verbal  request  by  lUs- 
trlct  Judge  that  one  continue  to  serve  as 
Judge  pro  tempore  oonferred  no  Jidkrial 
powers. 

A  request  by  telephone,  made  by  a  newly 
appointed  district  judge,  that  a  person  who 
served  as  judge  pro  tempore  for  hie  retiring 
predecessor  bontinne  to  act  as  judge'  pro  tem- 
pore for  a  short  time,  conferred  no  authority 
upon  the  person  who  assumed  to  exercise  ju- 
dicial powers  because  of  such  request. 

S.  Constitutional  law  4s»75  —  Judicial  power* 
aad  duties  oannot  be  delegated. 
Except  as  defined  and  limited  by  law,  ju- 
dicial powers  and  duties  cannot  be  delegated. 
Tbey  must  be  personally  discharged  by  the 
lawful  holder  of  the  judicial  office. 

4.  OIRoers  «=339— One   assuming   to   exeroise 

offloial  powers  does  not  become  an  "offloer 

de  faoto"  If  authority  Is  promptly  challenged. 

A  person  who  assumes  without  authority 

to   exercise   official  powers   does  not  become 

an  officer  de  facto  if  his  authority  to  exercise 

tuch  powers  is  promptly  challenged. 

8.  Mandamus  «=33l— Writ  will  compel  district 
Judge  to  exercise  Jurisdiction  on  a   motion 
for  a  aew  trial. 
Where  a  district  jndge  declines  to  hear, 
consider,  and  determine  a  motion  for  a  new 
trial  on  the  mistaken  ground  that  he  was  al- 
together without  jurisdiction  to  do   so,   man- 
damus is   a  proper  remedy,   and  a  writ  will 
issue  .at  the  instance  of  the  party   aggrieved 
thereby. 


Original  mandamus  by  L.  A.  GoMen  against 
W.  B.  Mitchell,  as  Judge  of  the  District  Court 
<rf  Smith  Ck>uiity,  Kan.    Writ  granted. 

F.  W.  Mahin,  of  Smith  (Center,  and  Fred 
Bobertson,  of  ELansas  City,  for  plaintiff. 

Turner  &  Stanley,  of  Mankato,  and  Bell- 
han  &  Bellban,  of  Smith  Center,  for  defend- 
ant 
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Dnring  the  year  1919,  the  regular  district 
judge,  Hon.  B.  M.  PIckler,  who  had  presided 
for  many  years  Ifl  that  district  (Smith  & 
other  counties),  suffered  from  Impaired 
health,  and  some  time  late  In  that  year, 
Charles  L.  Kagey,  Esq.,  a  Beloit  lawyer,  was 
elected  judge  pro  tempore  In  Smith  county. 
Some  time  in  December,  a  case  entitled  L.  A. 
Golden  v.  C.  P.  Chirtls  came  on  for  trial  be- 
fore Kagey  as  judge  pro  tern.  On  December 
31,  1919,  the  Jury  returned  a  verdict  for  Cur- 
tis. Meantime,  Judge  PIckler  had  sent  his 
resignation  as  district  judge  to  the  Governor, 
and  on  January  1,  1920,  the  Governor  ap- 
pointed the  present  defendant,  Hon.  W.  K. 
Mitchell,  as  Judge  PiCkler's  successor,  and 
Judge  Mitchell  took  the  oath  of  ofDce  and 
qualified  the  same  day. 

Within  due  time  Golden  filed  his  motion  for 
a  new  trial,  and  when  court  convened  In  Smith 
county  on  January  5, 1920,  the  new  judge  fail- 
ed to  appear  on  account  of  sickness;  and,  un- 
der supervision  of  the  clerk  of  the  court,  the 
members  of  the  bar  set  about  the  selection  of 
a  judge  pro  tern.  About  the  same  time,  O.  I<. 
Kagey,  who  had  served  as  jndge  pro  tem. 
for  Judge  PIckler,  took  the  bench  and  assum- 
ed to  hold  court,  to  which  assumptlcn  Golden's 
attorneys  promptly  and  vigorously  objected. 
They  also  informed  Kagey  that  an  applica- 
tion had  been  filed  with  the  clerk  requesting 
the  election  of  a  judge  pro  tem.  to  act  in  the 
absence  of  Judge  Mitchell. 

To  justify  his  continued  exercise  of  judi- 
cial functions,  Kagey  said: 

"The  court  will  say  that  it  was  his  inten- 
tion to  adjourn  court  sine  die  on  December 
31,  1919,  but  on  the  afternoon  of  said  day 
Hon.  W.  B.  Mitchell,  the  duly  appointed  judge 
of  this  district,  called  the  judge  pro  tem.  on 
the  telephone  and  stated  to  him  that  it  was 
his  desire  that  the  judge  pro  tem.  should  not 
adjourn  court,  sine  die,  but  should  adjourn  it 
subject  to  call,  as  he,  the  district  judge,  ap- 
pointed, was  unable  on  account  of  physical  dis- 
ability to  go  to  Smith  Center  to  hold  court, 
and  said  district  judge  requested  the  judge  pro 
t$m.  as  a  favor  to  him,  to  hold  court  one  day 
this  week  if  possible,  for  the  purpose  of  hear- 
ing and  determining  any  motions  for  new  trials 
or  other  nnfinished  matters,  and  although  such 
an  arrangement  was  inconvenient  for  the 
judge  pro  tem.,  he  consented  to  do  so,  and  on 
the  evening  ,of  December  31, 1919,  he  adjourned 
the  district  court  of  Smith  county,  Kan.,  sub- 
ject to  call,  and  informed  all  of  the  attorneys 
interested  that  court  would  probably  sit  the 
following  Monday,  that  is  on  January  5,  1920, 
for  the  purpose  of  closing  up  all  unfinished 
business." 


DAWSON,  J.  The  plaintiff  asks  for  a  writ 
of  mandamus  directing  the  recently  appoint- 
ed judge  of  the  Fifteenth  judicial  district  to 
hear,  consider,  and  determine  on  its  merits 
the  plaintiff's  motion  for  a  new  trial  in  a  case 
which  was  tried  prior  to  defendant's  appoint- 
ment 


As  counsel  for  Golden  persisted  In  their  ob- 
jection to  Kagey's  exercise  of  judicial  powers 
and  insisted  on  the  selection  of  a  judge  pro 
tem.  as  a  substitute  for  Judge  Mitchell, 
Kagey  caused  a  record  to  be  made  that  the 
motion  for  a  new  trial  in  Golden  v.  Curtis 
was  overruled  "for  want  of  prosecution." 

Counsel  for  Golden: 
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"We  ask  that  the  record  show  that  it  wasn't 
for  want  of  prosecution,  but  because  the  ques- 
tion was  raised  as  to  the  jurisdiction  of  the 
court,  and  that  the  attorneys  refused  to  pre- 
sent the  motions  on  account  of  such  authority 
being  questioned." 

hereupon  the  following  dialogue  occur- 
red: 

"C.  L.  Kagey:  The  record  will  show,  Mr. 
Mahin,  that  the  court  requested  you  to  take  up 
these  motions  and  that  you  refused  to  do  so, 
and  the  court  thereupon  proceeded  to  over- 
rule them. 

"W.  B.  Mahin:  We  wish  the  record  to  show 
the  truth. 

"0.  li.  Eagey:  The  record  showa  the  truth. 

"C.  li.  Eagey:  There  being  no  other  busi- 
ness, the  court  thereupon  adjourned  sine  die." 

By  tlie  time  these  incidents  had  transpired, 
a  member  of  the  local  bar  had  been  elected 
Judge  pro  tem. ;  and  he  took  the  bench,  and 
continued  for  30  days  the  motion  for  a  new 
trial  In  Golden  t.  Curtis,  and  made  some  fur- 
ther orders  not  here  pertinent 

On  February  6, 1920,  upon  notice  to  Curtis, 
Golden  presented  to  Judge  W.  B.  Mitchell,  at 
chambers,  his  motion  for  a  new  trial.  Judge 
Mitchell  declined  to  hear  the  motion,  declined 
to  consider  it,  and  declined  to  rule  on  it,  on 
the  ground  that  "he  considered  himself  with- 
out Jurisdiction  In  the  premises  one  way  or 
the  other." 

Hence  this  lawsuit. 

An  alternative  writ  being  issued  by  this 
court,  the  defendant  moves  that  it  be  quash- 
ed— 

"For  the  reason  tb^t  all  of  the  alleged  grleT- 
ances  contained  in  the  motion  for  said  alterna- 
tiye  writ  and  the  writ  itself,  shows:  That 
each  and  all  of  said  orders  and  matters  and 
that  the  order  made  by  the  judge  at  diambers 
on  the  eth  day  of  February,  1920,  are  orders 
that  in  their  nature  are  final  and  for  which  the 
remedy,  if  any,  is  by  appeal." 

[1]  This  motion  to  qnash  the  writ  must  be 
denied.  Mr.  Kagey  was  selected  Judge  pro 
tem.  as  a  substitute  for  Judge  R.  M.  Flakier. 
When  Judge  Pickler  resigned  and  the  Govern- 
or bad  accepted  his  resignation  and  had  ap- 
pointed Mitchell  as  bis  successor  and  when 
the  latter  had  been  sworn  in  as  .the  new  dis- 
trict judge,  Kagey's  pro  tempore  Judgeship 
expired.  He  was  a  substitute  for  Judge  Pick- 
ler. Keys  V.  Keys,  83  Kan.  92,  95,  109  Pac. 
985.  When  Judge  Pickler  retired  from  office, 
there  could  be  no  official  substitute  for  him, 
and  no  excuse  for  a  substitute.  Cox  v.  State, 
30  Kan.  202,  2  Pac.  155 ;  23  Cyc.  506.  The 
new  Judge  was  in  full  charge  of  the  judicial 
business  of  the  district  court  of  Smith  coun- 
ty. If  the  new  judge  found  It  Inconvenient 
or  impossible  to  be  present  to  discharge  his 
Judicial  functions,  the  matter  of  a  judge  pro 
tempore  might  have  been  arranged  by  agree- 
ment of  counsel  (State  v.  Keehn,  85  Kan.  765, 
118  Pac.  851;   Bank  v.  Courier,  97  Kan.  178, 


183,  165  Pac.  27),  or  by  formal  compliance 
with  the  provisions  of  law  for  the  selection  of 
a  Judge  pro  tempore. 

[2,  3]  It  hardly  needs  to  be  declared  that 
the  telephone  conversation  between  Judge 
Mitchell  and  0.  L.  Eagey  conferred  no  judi- 
cial powers  on  the  latter.  A  judge  Is  not  one 
of  those  fortunate  public  officials  who  can 
deputize  another  person  to  perform  his  offi- 
cial duties  for  him.  In  re-MllIington,  24Kan. 
214,  224.  Sometimes  his  judicial  burdens 
may  be  lightened  by  agreement  of  counsel 
that  another  lawyer- or  Jlidge  may  sit  for  him, 
sometimes  by  the  selectlMi  of  a  Judge  pro 
tempore  in  accordance  with  the  statutes,  and 
sometimes  by  reference  of  certain  matters 
to  a  referee,  all  of  which  must  also  be  done  in 
conformity  with  the  statute.  But  aside  from 
9uch  excepticMis,  a  Judge's  powers  and  duties 
cannot  be  delegated.  Tbroop  on  Public  Of- 
ficers, H  569, 670. 

[4]  If  an  occupant  of  a  Judicial  office,  as  in 
other  cases,  be  permitted  to  occupy  such  office 
for  some  considerable  time,  without  serious 
question,  such  occupant  of  the  Judicial  office 
may  become  a  de  facto  Judge  (28  Cyc.  619) 
until  the  state  or  some  person  having  a  law- 
ful right  to  the  office  sees  fit  to  diallenge  his 
authority.  That  is  not  out  of  any  regard  for 
the  usurping  occupant,  but  for  the  protection 
of  the  public  who  deal  with  htm  as  a  lawful 
functionary.  Throop  on  Public  Officers,  H 
622-628;  Mechem's  Public  Offices  and  Offi- 
cers, H  315-321.  Bat  where  the  Illegal  as- 
sumption of  official  powers  is  promptly  chal- 
lenged, as  was  done  by  Golden,  the  rule  as  to 
de  facto  officers  does  not  apply. 

[5]  Next. as  to  plaintiff's  right  to  redress 
by  mandamus:  It  is  usually  the  case  that  an 
erroneous  ruling  of  a  trial  court  or  Judge  can 
be  adequately  redressed  and  corrected  by  ap- 
peal; but  in  a  case  like  this,  where  the  ag- 
grieved party  cannot  have  an  unrestricted 
appeal,  as  the  statute  permits,  until  he  has 
sincerely  urged  his  motion  for  a  new  trial  be- 
fore a  lawful  trial  court  or  Judge,  and  until 
a  lawful  and  binding  ruling  has  been  obtain- 
ed thereon,  there  seems  to  be  no  other  ade- 
quate redress  than  that  accorded  by  manda- 
mus. In  the  Bleakley  Case,  where  the  trial 
court  had  refused  to  act  on  a  motion  for  a 
new  trial,  as  a  sort  of  disciplinary  measure 
against  Mrs.  Bleakley  for  taking  and  keep- 
ing her  "incubator"  baby  outside  the  trial 
court's  Jurisdiction,  this  court  held  that  it 
was  "the  duty  of  the  court  below  to  rule 
upon  the  motion  for  a  new  trial  by  either 
granting  or  denying  it"  Keakley  v.  Smart, 
74  Kan.  476,  486,  87  Pac.  76,  80  (11  Ann.  Cas. 
125). 

See,  also,  Munkers  y.  Watson,  9  Kan.  668; 
Duffitt  &  Bamsey  v.  Oroeier,  Judge,  30  Kan. 
150,  1  Pac.  69 ;  State  ex  r^.  v.  Webb,  Judge, 
34  Kan.  710,  9  Pac.  770;  Bird  v.  Gilbert  40 
Kan.  409,  19  Pac.  924;  City  of  BmporU  v. 
Randolph,  56  Kan.  U7,  42  Pac.  376;  note  in 
4  A.  L.  B.  582. 
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While  a  failure  to  procure  a  mllng  on  a 
imotion  for  a  new  trial  is  not  altogether 
ftital.  It  does  greatly  restrict  the  scope  of  the 
appellate  review.  Tacha  v.  Railway  Co.,  97 
Kan.  571,  155  Pac.  922;  Lasnier  v.  Martin, 
102  Kan.  661,  171  Pac.  645. 

The  a.ctlon  of  Kagey  was  void ;  the  -plain- 
tiff Is  entitled  to  here  fnll  Judicial  considera- 
tion of  his  motion  for  a  new  trial  and  to  a 
ruling  thereon.  It  follows  that  the  writ  of 
mandamus  should  be  allowed. 

All  the  Justices  concurring. 


MeARTHUR  et  al.  v.  INDEPENDENT  TOR- 
PEDO CO.  (No.  22544.) 

(Supreme  Caait  oi  Kansaa.    June  6,   1920.) 

(Bvttalu*  (y  tKe  Court  J 

I.  Apyrnd  aad  error  i8=9l064(l),  IB67— la  ao- 
Hon  for  doatmotion  of  oil  well,  Instruetioat 
given  and  nfusad  on  danaget  hold  not  nroju- 
dloial. 

The  evidence  considered .  in  an  action  for 
damages  for  destruction  of  an  oil  well  by  ex- 
plosion of  a  shell  of  nitroglycerin  while  it  was 
being  lowered  into  the  well  by  the  shooter,  and 
heUl,  the  defendant  was  not  prejudiced  by  re- 
fusal of  an  instruction  that  the  measure  of 
damages  was  the  cost  of  drilling  another  well, 
and  by  giving  an  instruction  under  which  the 
jury  allowed  damages  equivalent  to  the  cost  of 
drilling  the  destroyed  well  and  expenses  in- 
curred in  trying  to  save  it  after  the  explosion. 

2^  EvideiNe  e=>SOB   —   Explosives  «=3lO   — 
Trial  «=>I94(I5)— Expert  testimony  held  not 
to  lavade  province  of  Jnry;  demurrer  to  ovl- 
denoe  as  to  negligenoe  Id  destroying  oil  well 
hold  i>roperly  overruled;  Instmctlon  held  not 
to  Invade  province  of  Jury. 
The  proceedings  examined,  and  keM,  a  de- 
murrer   to    plaintiffB'    evidence   was    properly 
overruled;    certain  witnesses  were  qualified  to 
give  expert  testimony;   their  testimony  did  not 
invade  the  province  of  the  jury;    and  an  in- 
struction which  told  the  jury  certain  facts,  if 
found,  constituted  negligence,  did  not  invade 
the  province  .of  the  jury. 

Appeal  from  District  Caart,  Montgomery 
Oounty. 

Suit  by  J.  A.  McArthur  and  another 
against  the  Independent  Torpedo  Oompany. 
Judgment  for  plaintiffs,  and  defendant  aji- 
peals.    Aflrmed. 

O.  .C.  Splllers,  of  Tulsa,  OkL,  and  Banks 
ft  O'Brien,  of  Independence,  for  appellant. 

Chas.  D.  Welch,  of  Coffeyville,  for  appel- 
lee& 

BUBCH,  J.  The  action  was  one  for  dam- 
ages for  destmctlcm  of  an  oil  well  by  explo- 
sion of  a  shell  of  nitroglycerin  while  It  was 


being  lowered  Into  the  well.  The  plain- 
tiffs recovered,  and  the  defendant  appeals. 

[2]  The  principal  charge  of  negligence  was 
that  the  shell  containing  nitroglycerin  was 
lowered  with  too  great  rapidity,  and  that 
its  descent  was  suddenly  arrested  by  undue 
application  of  the  brake,  producing  a  violent 
jerk,  which  cai^sed  the  explosion.  The  prin- 
cipal assignment  of  error  is  that  a  demurrer 
to  the  evidence  was  overruled. 

The  evidence  was  conflicting  with  respect 
to  every  material  matter  except  one.  There 
was  no  dispute  that  to  allow  a  shell  to  de- 
scend rapidly  and  then  to  make  a  sudden 
application  of  tibe  brake  was  bad  practice, 
was  liable  to  cause  an  explosion,  and  was 
dangerous.  There  was  abundant  evidence 
that  the  shell  was  lowered  at  a  greatly  ex- 
cessive rate  of  speed.  Its  speed  was  com- 
pared with  the  speed  of  the  bailer  whoi 
m  use.  The  bailer  is  allowed  to  go  down  as 
fast  88  It  win,  at  full  speed,  which  will 
cause  the  crank  on  the  rati  to  spin.  In 
this  Instance,  when  the  explosion  occurred 
the  crank  was  spinning  with  such  rapidity 
that  It  appeared  to  experienced  men  who 
were  present  to  have  gotten  beyond  control. 
In  lowering  a  shell  of  nitroglycerin  the 
crank  ought  not  to  tnm  faster  than  the 
hand  can  follow  It.  There  was  abundant 
proof  that  Jost  before  the  explosion  the 
shooter  who  was  lowering  the  shell  set  the 
brake  suddenly,  and  so  tight  that  after  the 
explosion  extra  effort  was  required  to  re- 
lease It.  This  phase  of  the  case  was  covered 
by  two  findings,  which  read  as  follows: 

"Q.  (4)  Do  you  find  that  the  shooter,  just 
prior  to  said  explosion,  set  the  brake  so  as  to 
stop  the  shell  containing  nitroglycerine  with  a 
sudden  jerk? 

"A.  "Tes. 

"Q.  (6)  Do  you  find  that  immediately  after 
said  explosion  the  brake  .which  controlled  the 
reel  wMch  contained  the  line  attached  to  said 
shell  was  found  to  be  tightly  set? 

"A.  Yes." 

The  explosion  occurred  at  a  depth  of  200 
feet.  One  of  the  defendant's  experts  testi- 
fied that  If  a  20-quart  shell  (the  size  of  the 
one  In  question)  were  permitted  to  descend 
by  its  own  weight  It  would  be  dangerous 
from  the  time  it  attained  speed,  whidi  would 
probably  be  within  20  feet.  Nitroglycerin 
Is  a  dangerous  agency,  which  must  be  han- 
dled with  the  utmost  care.  Concussion  will 
explode  it,  and  sudden  ai^lication  of  the 
brake  to  the  reel  when  a  shell  is  descending 
rapidly  might  cause  an  explosion.  The  re- 
sult is  an  adequate  cause  of  the  expI<mion 
proceeding  from  negligent  conduct  of  the 
dtfendant  was  establidied,  and  it  was  with- 
in the  province  of  -the  jury  to  draw  the 
Inference  expressed  by  the  verdict.  Bail- 
way  Cto.  V.  Wood,  ea  Kan.  613,  72  Pac.  215. 

[1]  It  Is  said  that  two  witnesses  for  the 
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plaintiffs  were  not  qualified  to  give  expert 
testimony,  and  that  their  testimony  invaded 
the  province  of  the  Jury.  The  witnesses 
were  fully  qnallfled,  and  the  testimony  which 
it  is  claimed  Invaded  the  province  of  the 
Jury  related  to  the  one  subject  which  has 
I>een  referred  to,  about  which  there  was  no 
disagreement. 

It  Is  said  the  court  invaded  the  province 
of  the  Jury  in  respect  to  the  same  subject 
by  instructing  the  Jury  that  if  they  found 
the  explosion  was  caused  by  excessive  speed 
in  lowering  the  shell,  and  sudden  application 
of  the  brake  whereby  the  shell  was  stopi>ed 
with  a  violent  Jerk,  the  defendant  was  negli- 
gent Whenever  there  is  no  room  for  di- 
vergent estimates  to  be  placed  on  conduct, 
the  law  makes  the  estimate.  This  rule  is 
too  well  established  to  need  fortification 
by  citation  of  authority.  He^e  the  Jury  was 
allowed  to  find  whether  or  not  the  facts  ex- 
isted on  wliich  the  court  predicated  negligence^ 
but  there  was  no  difference  of  opinion  among 
the  men  who  knew,  and  there  could  be  no 
difference  of  opinion  among  reasonable  men, 
with  refermce  to  the  quality  of  the  defend- 
ant's conduct,  if  the  explosion  occurred  from 
the  cause  indicated. 

The  defendant  requested  the  court  to  In- 
struct the  Jury  that  the  measure  of  dam- 
ages was  the  cost  of  drilling  another  well 
beside  the  one  which  was  destroyed.  The 
request  was  denied,  and  the  court  instructed 
the  Jury  as  follows: 

"If  yon  find  for  the  plaintiffs  herein,  then  it 
will  be  your  duty  to  assess  the  plaintiffs'  dam- 
ages, and  io  this  connection  you  are  instructed 
that  plaintiffs  would  be  entitled  to  recover 
all  of  the  damages  which  you  find  from  the 
evidence  they  suffered  as  the  proximate  result 
of  said  premature  explosion,  and  if  you  find  that 
said  well  and  casing  therein  were  destroyed, 
then  plaintiffs  would  be  entitled  to  recover  the 
value  of  said  well  arid  casing  as  it  was  prior  to 
said  explosion;  and  if  you  further  find  from 
the  evidence  that  the  plaintiffs  acted  as  rea- 
sonably prudent  men  in  endeavoring  to  save 
said  weU,  and  in  so  doing  expended  money  and 
incurred  expenses,  then  plaintiffs  would  be  en- 
titled to  recover  for  such  reasonable  expense 
as  you  find  they  so  expended  in  endeavoring  to 
save  said  well." 

The  argument  in  support  of  the  requested 
instruction  rests  on  the  assumption,  stated 
in  the  brief,  that  the  oil-bearing  sand  was 
not  affected  by  the  explosion,  and  that  an- 
other well  of  the  same  depth  would  make 
the  plaintiffs  whole.  The  evidence  was  to 
the  contrary.  Salt  water  was  encouiftered 
above  the  200-foot  level  and  in  several  oth- 
er places.  The  plaintiffs  were  not  able  to 
case,  off  the  salt  water  after  the  explosicm 
and  prevent  it  from  reaching  the  oil.  How- 
ever this  may  l>e,  the  plaintiffs  were  not 
awarded  the  value  of  the  well,  which  ac- 
cording  to   the  evidence   was  a    five-barrel 


well,  and  worth  |1,500  per  barieL  ^e 
well  cost  $3,000.  The  defendant  did  not 
contest  the  amount,  and  it  was  fair  evidence 
of  what  another  well  would  cost.  The 
plaintiffs  spent  some  $900  in  trying  to  save 
the  well.  The  defendants  did  not  contest 
the  amount,  which  constituted  a  proper  item 
of  damages.  See  cases  cited,  8  R.  C.  U  450. 
{  21.  Credit  was  given  the  defendant  for 
the  value  of  some  salvage,  amounting  to 
$47.60.  The  verdict  was  for  $3,500,  and 
consequently  the  defendant  has  no  reason 
to  complain  of  the  manner  in  which  the  sub- 
ject of  damages  was  submitted  to  the  Jury. 

The  defendant's  employe  in  charge  of  the 
work  testified  that  he  took  all  proper  pre- 
caution In  lowering  the  charge  of  nitro- 
glycerin Into  the  well.  He  said  he  kept  his 
band  on  the  brake,  which  was  set  Just 
enough  to  allow  the  shell  to  pull  itself  slow- 
ly down  the  hole,  and  he  was  in  absolute 
control  all  the  time.  While  the  shell  was  going 
down  nicely  he  felt  the  Jar  of  the  explosion, 
automatically  set  the  brake,  and  got  away. 
Several  other  witnesses  who  were  present 
when  the  explosion  occurred  contradicted 
him  at  every  vital  point  The  Jury  accepted 
their  testimony,  and  liability  of  the  defend- 
ant followed  as  a  matter  of  course. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


ROBERTSON  et  al.  v.  WANGLER  et  «l. 
(No.  22516.) 

(Supreme  Court  of  EJmsas.   June  5,  1020.) 

(BvUaiua  by  the  Court.) 

1.  Appeal  and  error  ^=>I050(I)— Admlssles 
of  evidence  In  ejectment  held  not  prejudleial. 

A  ruling  admitting  evidence  is  held  to  have 
been  nonprejudicial. 

2.  Witnesses  «=3l78(3)— Ineompeteney  to  tes- 
tify to  transactions  with  deoedeat  held  waiv- 
ed by  cross-examination. 

The  rule  that  the  statate  relating  to  the 
incompetence  of  a  party  under  certain  circum- 
stances to  testify  concerning  transactions  w)th 
a  person  since  deceased  may  be  waived  by  the 
adverse  party  examining  iiim  as  to  a  part  of  the 
transaction  involved  is  applied  in  this  sitoa- 
tion:  A  party  testified  in  his  own  behalf  tliat 
he  had  seen  a  deed  (under  which  he  claimed) 
delivered  by  the  grantor  (bis  grandmother)  to 
the  grantee  (his  motlier).  On  cross-examina- 
tion it  was  brought  out  that  just  l>etore  the 
delivery  be  had  gone  to  the  grantor's  house, 
found  the  deed,  and  brought  it  to  her.  It  is 
held  that,  on  cross-examination,  he  was  proper- 
ly permitted  to  testify,  further,  that  the  grantor 
had  told  him  where  the  deed  was  end  sent  Iiim 
to  get  it 
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3.  WltHetses  «=>r60(2)— Witness  held  not  so 
eonneoted  wKh  transaotlon  between  deeedent 
and  another  as  to  exclude  his  testimony. 

In  the  circumstances  above  stated  it  is 
'held  that  the  witness'  getting  the  deed  for  his 
grandmother  and  her  deliyering  it  to  hie  mother 
are  not  so  connected  as  to  canse  the  delivery 
to  be  regarded  as  a  transaction  to  which  be  was 
a  party,  and  therefore  to  render  him  incompe- 
tent to  testify  concerning  it;  not  is  his  tes- 
timony to  be  rejected  on  the  theory  that  its 
admission  would  be  a  violation  of  the  spirit  of 
the  statute. 

4.  Evidenoe  ^=»230(l)  —  Grantor's  doolani- 
tlons  as  to  title  held  not  admissible  beeause 
of  possession  of  land. 

Testimony  of  unsworn  declarations  is  held 
not  to  have  been  of  such  a  nature  as  to  be  ren- 
dered admiasibls  because  of  the  speaker  be- 
ing in  the  possession  of  the  land  in  controversy. 

5.  Appeal  aad  error  «=>i068(l,  5)— Ruling  on 
instrnctiona  held  not  erroneous  In  view  of 
vordlot. 

RnUngn  In  the  giving  and  refusing  of  in- 
structions are  Iteld  not. to  warrant  a  reversal. 

6.  Jaiy  «s»3l  (6)— Failure  of  part  of  defoad- 
ants  to  file  pleadings  held  not  to  result  in 
denial  of  Jury  trial  as  to  othor  defendants. 

The  fact  that  some  of  the  defendants  whose 
interests  were  identical  with  the  plaintiffs  omit- 
ted to  file  pleadings  is  Tteld  not  to  have  re- 
sulted In  a  denial  to  the  appeUanta  of  their 
right  to  a  trial  by  jury  with  respect  to  their 
controversy  with  them. 

7.  New  trial  4=999  —  Newly  disoovored  evU 
dottoe  held  not  to  require  now  trial. 

The  newly  discovered  evidence  offered  is 
Ae2d  not  to  have  required  the  granting  of  a 
new  triaL 

8.  Ejectment  «=>lll(4)  —  Findings  held  not 
demonstrably  wrong. 

Findings  of  fact  are  held  not  to  have  been 
demonstrably  wrong. 

9.  Appeal  and  error  <S=»II7I(I)  —  Mistake  In 
computation  of  Interest  held  not  material. 

A  mistake  in  computation  in  the  general 
verdict  is  AeZef-  not  to  have  been  Important. 

10.  Appeal  and  orrvr  ^=399 1  —  Result  of  aa 
aoeounting  not  disturbed. 

The  result  of  an  accounting  ia  held  not  to 
show  error. 

Appeal  icom  District  Court;  Harper 
County. 

Action  In  ejectment  by  Arthur  Robertson 
and  another,  against  Jacob  Wangler  and 
wife,  Robert  Robertson  and  others,  and  the 
Fidelity  Trust  Company.  Judgment  for 
plaintiffs  and  for  defendants  Robert  Robert- 
son and  others,  and  defendants  Jacob  Wan- 
gler and  wife  appeal.    Affirmed. 

EL  C.  Wilcox,  Donald  Molr,  and  Myrtle 
Xoungberg,  all  of  Anthony,  tor  appellants. 

Noble  &  Tlncbez,  of  Medicine  ^x)dge,  and 
James  G.  Washbon,  of  Harper,  for  appellees. 


MASON,  J.  By  the  death  of  her  husband 
intestate  about  1897  Sarah  Wangler  inherited 
a  half  interest  in  a  quarter  section  of  land ; 
the  other  half  interest  descending  to  tbeir 
children,  Jacob  Wangler  and  Clara  Robert- 
son. Clara  Robertson  died  in  February,  1908, 
and  Sarah  Wangler  In  March,  1916,  neither 
leaving  a  will.  Jacob  Wangler  continued  In 
the  occupancy  of  the  land.  In  February, 
1917,  this  action  for  ejectment,  partition, 
and  accounting  was  brought  against  him  by 
two  of  the  five  dilldren  of  Clara  Robertson. 
The  other  three  children  and  their  father, 
Robert  Robertson,  the  husband  of  Clara  Rob-- 
ertson,  althoagh  their  interest  was  the  same 
as  that  of  the  plaintiffs,  did  not  join  them 
in  bringing  the  action,  bat  were  made  de- 
fendants. Jacob  Wangler's  wife  was  made 
a  defendant  in  virtue  of  that  relationship. 
Each  of  the  children  was  found  to  have  a 
one-sixteenth  interest  in  ttie  land,  their  fa- 
ther, Robert  Robertsm,  a  one-fourth  interest, 
and  Jacob  Wangler  a  seven-sixteenths  in- 
terest, and  Judgment  was  rendered  accord- 
ingly, frran  which  Jacob  Wangler  (his  wife 
Joining)  appeals. 

Each  of  the  children  derives  a  dalm  to 
one-eightieth  of  the  land  (this  and  all  other 
fractions  referring  to  undivided  Interests) 
through  the  following  chain  of  title:  Clara 
Robertson  In  1899,  while  owning  one-fourth, 
made  a  deed  therefor  to -her  mother,  Sarah 
Wangler,  and  her  brother,  Jacob  Wangler; 
each  thereby  receiving  one-eighth.  At  the 
death  of  Sarah  Wangler,  her  one-eighth  de- 
scended, one-sixteenth  to  her  son,  Jacob 
Wangler,  and  the  remaining  one-sixteenth  in 
equal  shares  to  the  five  children  of  her  then 
deceased  daughter,  Clara  Robertson;  each 
receiving  one-eightieth.  Jaiob  Wangler  (his 
wife  Joining)  pleaded  that  the  deed  of  Clara 
Robertson  for  her  one-fourth  interest,  instead 
of  being  made  in  part. to  his  mother,  Sarah 
Wangler,  was  made  solely  to  himself.  This 
question  of  fact  was  determined  against  him ; 
the  deed  itself  being  produced  and  apparently 
agreed  to  as  that  in  question.  The  claim 
of  the  adverse  parties  as  thus  far  stated  may 
therefore  be  considered  as  admitted  or  proved. 

The  plaintiff's  account  of  the  devolution 
of  the  rest  of  the  title  is  as  follows:  Sarah 
Wangler  conveyed  (subject  to  a  life  interest 
reserved  to  herself)  the  one-half  which  she 
acquired  when  her  husband  died  to  her  daugh- 
ter, Clara  Robertson,  upon  whose  death  a 
few  weeks  later  it  descended,  one-fourth  to 
Robert  Robertson,  her  husband,  and  one- 
twentieth  to  each  of  their  five  children.  The 
principal  dispute  of  fact  involved  in  the 
case  was  whether  or  not  Sarah  Wangler  exe- 
cuted a  deed  for  the  half  interest  to  Clara 
Robertson — ^particularly  whether  such  a  deed 
was  ever  delivered,  and  the  rulings  assailed 
by  the  appellant  for  the  most  part  related 
to  that  issue.    Jacob  Wangler  asserts  a  right 
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to  tbe  property  by  virtue  of  an  agreement  of 
Sarah  Wangler  to  will  It  to  him,  in  considera- 
tion of  his  caring  for  her  during  her  life. 

[1]  1.  The  lawyer  who  drew  the  deed  Just 
referred  to  in  the  course  of  his  testimony 
concerning  the  circumstances  attending  its 
preparation,  was  asked  what  tbe  grantor, 
Sarah  Wangler,  had  said  as  to  how  it  hap- 
pened that  the  grantee,  her  daughter,  Clara 
Bobertson,  had  at  the  time  no  Interest  in 
the  land.  An  objection  to  the  competency 
of  the  questitm  was  overruled,  and  he  replied 
in  substance  that  Mrs.  Wangler  bad  said  that 
■  her  daughter  had  deeded  to  herself  and  her 
brother  Jacob  the  one-fourth  she  (the  daugh- 
ter) had  acquired  by  inheritance,  and  abe 
(the  mother)  "thought  it  would  be  fair  and 
right  for  Clara  to  have  her  interest  in  her 
t&tber'B  estate,  and  she  wanted  to  make  it 
BO  she  would."  No  motion  appears  to  tiave 
been  made  to  strike  out  any  of  the  answer. 
Whether  competent  or  not,  the  portion  of 
the  answer  which  was  resiwnBlve  to  tbe  ques- 
tion could  not  have  been  prejudicial,  exc^t 
as  bearing  on  the  issue  as  to  whether  the 
deed  made  by  Clara  Robertson  ran  to  Jacob 
alone,  or  to  Jacob  and  Sarah  together,  and 
as  tbe  deed  itself  was  Introduced,  as  already 
stated,  tliia  part  of  the  answer  could  not  have 
been  important  Nor  does  any  of  it  appear 
very  vital.  It  is  suggested  that  prejudice 
resulted  because  in  his  opening  statement  the 
plaintiffs  attorney  had  said  that  Clara 
Bobertson  had  made  the  deed,  so  that  money 
could  be  borrowed  to  get  Jacob  out  of  some 
trouble  he  had  gotten -into.  We  think  tlie 
connectlcm  too  remote  to  give  force  to  ttie 
suggestion. 

[2]  2.  The  evidence  of  the  delivery  of  tbe 
deed  from  Sarab  Wangler  to  her  daughter, 
Clara  Bk>bertson,  was  given  by  one  of  the 
plaintiffs,  Arthur  Bobertson,  who  was  24 
years  old  when  he  testified,  and  14  at  the 
time  of  tbe  occurrencies  he  related.  The  sub- 
stance of  bis  testimony  in  chief  may  be  thus 
stated,  a  part  of  it  being  given  over  objec- 
tions as  to  his  competency: 

Sarah  Wangler,  his  grandmother,  was  sick 
at  the  home  of  his  mother,  Clara  Robertson, 
about  three  or  four  weeks  before  the  death 
of  the  latter.  He  saw  Mrs.  Wangler  with 
tbe  deed  in  her  possession,  a  deed  conveying 
a  lialf  interest  in  the  quarter  section,  and  be 
saw  her  give  it  to  Mrs.  Robertson,  who  put 
it  in  a  cupboard  in  the  kitchen,  where  it 
remained  until  she  died,  after  an  illness  of 
about  two  weeks.  Later  he  saw  it  In  his 
father's  iwcket.  On  cross-examination  these 
questions  were   asked   and   answers  given: 

"Q.  Do  yon  remember  going  over  to  Jake 
Wangler'g  house  after  your  grandmother  died? 
A.  No,  sir;  I  went  over  there  after  she  died; 
yea. 

"Q.  Well,  alter  your  mother  died,  you  went 
over  to  Jake  Wangler'g  after  your  mother  died 
to  sign  [get]  a  paper  over  there?    A.  No,  sir. 

"Q.  Do   you  remember   you  went  into   the 


room  where  the  old  lady  had  lived,  or  was  liv- 
ing, and  took  some  papers  out  from  under  the 
carpet?    A  Not  after  my  mother  died. 

"Q.  Did  yoD  take  one  before  your  mother 
died?    A.  Te«. 

"Q.  That  was  when,  with  reference  to  the 
time  that  yoor  mother  died?  A.  That  was 
about  tnree  or  four  weeks  before  my  mother 
died.    •    •    • 

"Q.  That  was  the  same  instrument  you  saw 
up  in  the  cupboard?    A  Yes,  sir. 

"Q.  Afterward^?    A  Ses,  sir. 

"Q.  Well,  what  did  you  do  with  it,  after  yon 
took  it  out  from  the  carpet?  A  Took  it  home 
and  gave  it  to  my  grandmother. 

"Q.  Don't  you  know,  as  a  matter  of  fact,  that 
your  grandmother  took  it  away  from  yon?  A 
No,  I  guess  not. 

"Q.  After  yon  got  it  out  from  under  the  ear- 
pet?  A  I  gave  it  to  her.  She  was  sick  In 
bed." 

During  tbe  redirect  examination  proceed- 
ings were  bad  indicated  by  this  extract  from 
tbe  abstract: 

"Q.  Ton  say  that  it  was  the  same  day  that 
you  saw  yonr  grandmother  hand  this  deed  to 
your  mother  that  you  got  it  from  under  tlie 
carpet?    A  Xes,  sir. 

"Q.  Where  was  it  at— at  whose  house?  A. 
In  my  grandmother's  house  where  Jake  lived. 

"Q.  How  far  was  that  from  your  house?  A 
Just  a  mile  south. 

"Q.  And  was  your  grandmother  sick  at  your 
house?    A  She  was. 

"Q.  How  did  you  come  to  go  and  get  that 
deed?  A  My  grandmother  told  me  to  go  down 
to  Jake's —  (Defendants  object,  and  ask  to 
have  it  stricken  out  Objection  overruled.  De- 
fendants move  to  strike  that  out  because  it 
was  a  conversation  bad  with  Mrs.  Wanijer,  who 
is  now  deceased.  Objection  overruled.)  A. 
She  told  me  to  go  down  to  Jake's  and  get  the 
deed,  and  told  me  where  it  was  at  (Defend- 
ants object  to  tfaat  and  ask  that  it  be  stricken 
out — conversation  and  statement  claimed  to  be 
made   by   her.    Objection   overruled.) 

"Q.  Did  you  know  where  the  deed  was  before 
that?    Before  she  told  you?    A.  No. 

"Q.  You  went  down  there,  did  you?    A.  Yes. 

"Q.  And  who  was  there  at  the  house?  A. 
There  was  not  any  one  there. 

"Q.  And  where  did  you  find  the  deed?  A. 
Under  the  carpet,  exactly  where  site  told  me 
to  get  it  (Defendants  move  to  strike  out  that 
part  of  it,  because  it  is  a  statement  of  fact 
or  a  statement  made  by  the  deceased,  Mrs. 
Wangler,  under  which  all  the  parties  to  this 
suit  claim.    Objection  overruled.) 

"Q.  What  did  you  do  when  yon  found  the 
deed  there?  What  did  you  do  wiUi  it?  A.  I 
took  the  deed  out  and  looked  at  it  and  read 
it  over  and  looked  it  over,  and  took  it  home, 
and  gave  it  to  grandmother. 

"Q.  And  was  it  after  that  that  you  say  that 
your  grandmother  handed  it  to  your  mother? 
A.  Right  in  my  presence.  I  gave  it  to  my 
grandmother,  and  she  gave  it  to  my  mother." 

Tbe  appellants  urge  that  the  objections 
shown  should  have  been  sustained  under 
tbe  rule  forbidding  a  witness  to  testify  in 
bis  own  behalf  in  respect  to  any  transaction 
or  communication  bad  personally  hy'tatn 
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with  a  person  stoce  deceased,  where  eltber 
party  Claims  tbro'igh  such  person.  Gen.  Stat. 
1015,  I  7222  (Code  Civ.  Proc.  |  320).  It  will 
be  noted  that  tn  the  direct  examination  no 
testimony  was  given  concerning  anything 
that  took  place  between  the  witness  and  bis 
grandmother.  He  merely  narrated  what  he 
had  seen  taice  place  between  her  and  bis 
mother;  nothing  being  said  as  to  how  the 
deed  which  he  saw  delivered  bad  come  Into 
the  hands  of  hla  grandmother  at  that  time. 
In  the  cro8»«zamlnatlon  It  was  developed 
without  objection,  by  answers  that  were 
respoQslve  to  the  qnestlons,  that  he  went 
from  his  mother's  home  to  that  of  his  grand- 
mother and  found  the  deed  under  the  carpet, 
and  that  he  brought  It  back  and  gsve  It  to 
Ms  grandmother.  The- wpellants  having  vol- 
untarily brought  out  this  much  of  the  wit- 
ness' relation  to  the  matter,  we  think  It  was 
competent  for  the  adverse  parties  to  elicit 
the  further  facts  that  bis  trip  to  his  grand- 
mother's home  was  made  at  her  request  to 
procure  the  deed  and  that  he  found  It  In  the 
place  she  had  described  to  him.  The  matters 
Inquired  about  on  behalf  of  the  plaintiffs 
were  pertinent  by  way  of  explaining  those 
elicited  by  the  appellants.  The  witness  said 
nothing  about  his  having  had  the  deed  In  his 
control  until  the  cross-examinaticHi  required 
him  to  tell  of  his  getting  it  and  handing 
it  to  the  grantor.  Being  now  a  beneficiary 
under  It  and  a  plaintiff  in  the  case,  an  ex- 
planation of  how  he  came  by  it  and  why  he 
made  such  disposition  of  It  was  proper,  U 
not  necessary  to  repel  the  adverse  Inferences 
that  might  otherwise  have  been  drawn.  -  The 
subject  had  been  so  far  opened  up  by  the  ap- 
pellants as  to  effect  a  waiver  of  the  rule. 
Bank  v.  Abbott,  1(H  Kan.  344,  179  Pac  326. 
[3]  3.  The  appellants  contend,  however, 
that  the  rule  was  violated  in  the  direct  ex- 
amination, before  anything  had  occurred  on 
which  to  base  a  claim  of  waiver,  by  ipermlt- 
tlng  the  witness  to  testify  that  he  saw  his 
grandmother  give  his  mother  the  deed,  and  in 
support  of  the  contention  rely  upon  Wills  v. 
Wood,  28  Kan.  400.  It  was  there  held  that, 
where  a  conversation-  bad  taken  place  be- 
tween a  person  since  deceased  and  two  oth- 
ers, neither  of  whom  was  competent  to  testi- 
fy as  to  what  was  said  to  himself  personally, 
the  effect  of  the  rule  could  not  be  evaded, 
and  the  whole  conversation  put  In  evidence, 
by  each  narrating  what  the  person  since  de- 
ceased had  said  to  the  other,  because  tills 
would  at  least  be  against  the  spirit  of  the 
statute.  We  do  not  regard  the  present  as  a 
parallel  case.  The  transaction  which  the 
witness  had  with  his  grandmother  was  the 
getting  of  the  deed  at  her  request  and  the 
handing  of  it  to  her.  There  his  connection 
with  the  matter  ceased.  He  was  a  mere 
messenger.  The  transaction  between  his 
grandmother  and  his  mother  was  the  handing 
of  the  deed  by  the  former  to  the  latter.    With 


this  he  had  nothing  to  do.  l%e  one  transac- 
tion had  ended  before  the  other  began,  and 
while  there  was  a  relation  between  them  the 
situation  was  quite  different  with  respect  to 
the  application  of  the  rule  from  that  present- 
ed by  a  nuinlng  conversation  t>etween  several 
peoj^e.  In  view  of  the  policy  of  the  court  to 
resolve  doubts  In  favor  of  the  admission  of 
evidence,  the  theory  of  the  Wills- Wood  Case 
Is  to  be  pressed  no  further  than  the  line  there 
drawn.  A  witness  may  testify  to  transac- 
tions had  by'  others  with  peisous  since  de- 
ceased, although  the  circumstances  were  such 
as  to  have  disqualified  him  if  he  had  tftken 
part  in  them.  Notes,  29  L.  B.  A.  (N.  S.)  1179 ; 
42  L.  B.  A.  (N.  «.)  320;  Qaston  v.  Olabaugh, 
lOd  Kan.  160,  186  Pac.  1023. 

'  W  4.  The  wife  of  Jacob  Wanglar  testified 
that  she  knew  ot  the  circumstances  of  Arthur 
Bobertson  taking  a  paper  from  under  the 
carpet,  and  that  the  paper  he  took  waa  a 
pM^Msed  will  of  Sarah  Wanglar  devising  her 
property  to  Olara  Bobertson ;  that  when  he 
took  it  out  from  under  the  carpet  his  grand- 
mother went  over  and  got  it  and  destroyed  it 
On  cross-examination  she  said  she  did  not 
see  him  take  the  paper — that  all  she  knew 
about  It  was  what  she  had  learned  from  Mr& 
Wangler.  She  also  testified  that  Mrs.  Wan- 
gler  had  told  her  she  had  taken  this  document 
out  of  Bobert  Bobertson's  pocket  after  his 
wife's  death.  All  the  testimony  she  had  given 
about  Arthur  taking  the  paper  out  from  un- 
der the  carpet,  and  about  Mrs.  Wangler  tak- 
ing it  from  Bobert's  pocket,  was  stricken  out. 
The  appellants  contend  that  the  dedarationa 
of  Mrs.  Wangler  on  these  matters  were  ad- 
missible, within  the  rule  applied  m  Kltchell 
T.  Hodgen,  78  Kan.  561, 97  Pac.  369,  and  cases 
there  cited,  because  they  were  spoken  while 
she  was  in  x>ossesslon  of  the  land  in  contro- 
versy, in  explanation  of  her  rights  therein, 
and  in  connection  with  her  disposing  of  It  to 
Jacob  Wangler.  If  the  contention  is  sound. 
It  must  be  on  the  theory  that  the  evidence 
tended  to  show  that,  although  Mrs.  Wangler 
was  in  possession  of  the  land  and  had  the  le- 
gal title  to  five-eighths  of  it,  she  had  assumed 
an  obligation  to  devise  her  Interest  to  Jacob 
Wangler.  It  does  not  appear  to  us  to  be  open 
to  that  Interpretation,  but  to  consist  of  a  nar- 
ration of  past  events  intended  to  contradict 
the  story  of  Arthur  Bobertson. 

[8]  6.  In  instructing  the  jury,  the  court  un- 
dertook to  enumerate  the  things  necessary  to 
be  found  in  order  to  require  a  verdict  In  fa- 
vor of  the  appellants,  and  Included  among 
them  the  payment  of  taxes  and  the  making  of 
valuable  improvements  by  Jacob  Wangler. 
Ko  prejudice  can  have  resulted  from  the  in- 
clusion of  these  items,  for  the  jury  found 
specifically  that  Jacob  Wangler  had  paid  the 
taxes  and  made  the  improvements.  The  ver- 
dict, therefore,  could  not  have  been  based  up- 
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on  a  failure  of  the  appellants  to  prove  tbelr 
contentions  In  this  regard. 

The  appellants  complain  of  the  refusal  of 
their  request  for  an  instrnctioa  reading  as 
follows: 

"You  are  further  instructed  that  if  Sarah 
Wangler  made  a  will,  'or  any  written  agreement, 
by  which  she  agreed  to  transfer  to  Clara  Rob- 
ertson her  interest  in  said  real  estate,  providing 
she  would  build  her  a  bouse  and  maintain  her 
there,  and  the  said  Sarah  [Clara]  Bobertson 
did  not  perform  the  terms  of  said  agreement, 
then  she  would  not  be  entitled  to  any  portion 
of  the  real  estate  so  agreed  to  be  conveyed  to 
her." 

This  requested  Inatmction  was  so  worded 
as  naturally  to  lead  the  Jury  to  suppose  that 
the  plaiutifTs  were  relying  upon  such  a  writ- 
ing as  that  described.  Evidence  was  given  in 
behalf  of  the  appellants  of  the  execution  of 
an  instrument  of  that  character,  but  the 
plaintlfCs  relied  upon  an  outright  deed,  which 
they  contended,  and  the  Jury  speciflcally 
found,  had  been  made  by  Sarah  Wangler  to 
Clara  Robertson.  We  think  there  was  no  oc- 
casion for  tlie  instruction,  that  it  would  have 
been  misleading,  and  that  the  specific  finding 
referred  to  shows  that  the  verdict  was  not 
based  on  any  theory  to  which  It  could  right- 
fully apply. 

[6]  6.  Robert  Bobertson,  the  father  of  the 
plalntifts,  filed  no  pleading  until  after  the 
verdict  had  been  returned,  when  (leave  of 
court  therefor  having  been  given)  he  filed  an 
answer  admitting  the  allegations  of  the  pe- 
tition and  asking  partition  as  therein  prayed. 
The  three  Bobertson  children,  who  were  made 
defendants,  were  minors,  and  filed  no  plead- 
ing other  than  a  general  denial  of  the  peti- 
tion. After  the  return  of  the  verdict  the  court 
decided  the  partition  and  accounting  branch 
of  the  case  upon  the  evidence  already  intro- 
duced, adopting  most  of  the  findings  made  by 
the  Jury  and  making  some  additional  ones, 
and  rendered  judgment  in  favor  of  Robertson 
and  his  five  children.  The  appellants  contend 
that  the  granting  of  permission  for  Robert 
Robertson  to  file  his  answer  was  an  abuse  of 
discretion,  and  that  they  were  denied  the 
right  to  a  trial  by  Jury  of  the  issue  between 
themselves,  on  the  one  hand,  and  Robert  Rob- 
ertson and  his  three  minor  children,  on  the 
other.  We  regard  it  as  impossible  for  the  ap- 
pellants to  have  been  prejudiced  by  the  fact 
that  the  case  was  submitted  to  the  Jury  with- 
out formal  issues  having  been  made  up  be- 
tween themselves,  on  the  one  hand,  and  the 
three  minor  children  and  their  father,  on  the 
other.  The  plaintiffs  set  out  in  their  petition 
the  condition  of  the  title  as  claimed  by  them, 
expressly  stating  the  Interests  in  the  land 
held  by  their  father  and  their  three  minor 
brothers.  If  the  facts  were  such  as  to  entitle 
the  plaintiffs  to  recover,  it  necessarily  follow- 
ed that  their  father  and  their  brothers  owned 


the  portion  of  Uie  land  assigned  to  them  in  the 
final  Judgment  The  jury  specifically  found 
that  Sarah  Wangler  had  not  agreed  to  give 
the  land  to  Jacob  Wangler,  and  that  she  had 
deeded  an  imdivided  one-half  interest  in  it  to 
the  plaintiffs'  mother.  These  findings  were 
determlnatlre  of  the  real  questions  of  fact 
that  were  in  controversy.  They  were  made  In 
an  action  in  which  Robert  Robertson  and  his 
three  minor  sons  were  parties,  and  they  nec- 
essarily entered  into  the  Judgment  rendered 
as  between  tlie  plaintiffs  and  the  appellants, 
if  the  parties  whose  interests  were  identical 
with  those  of  the  plaintiffs  had  formally  slg- 
nifled  their  adoptlcm  of  the  allegations  of  the 
petition,  it  could  have  given  the  appellants  no 
means  of  supporting  their  claims,  that  tliey 
did  not  already  possess;  the  absence  of  tbat 
condition  did  not  in  any  way  binder  them  In 
making  their  showing.  We  think  there  is 
nothing  substantial  in  the  objections  based  on 
the  want  of  more  complete  pleadlngrs,  or  In 
the  contention  that  by  reason  thereof  they 
were  denied  a  jury  trial  as  to  a  part  of  their 
opponents. 

[7]  7.  A  new  trial  was  asked  on  the  ground 
of  newly  discovered  evidence.  Two  addi- 
tional witnesses  offered  to  testify  that  Sarah 
Wangler  was  not  sick  and  in  bed  at  the  time 
of  Clara  Robertson's  last  Illness.  This  evi- 
dence does  not  appear  to  contradict  that  of 
the  plaintiffs,  and  in  any  event  is  not  of  suf- 
ficient importance  to  require  the  granting  of 
a  new  trial.  A  third  witness,  who  had  al- 
ready testified,  offered  to  give  additional  tes- 
timony concerning  statements  made  by  Clara 
Robertson  and  Sarah  Wangler.  The  fact 
that  she  had  already  been  on  the  stand  Is  a 
sufficient  reason,  in  the  absence  of  exceptional 
circumstances  for  upholding  the  decision  of 
the  trial  court  so  far  as  it  turns  upon  her 
offer.  Dunham  v.  Bokel,  105  Kan.  369,  184 
Pac.  636. 

[B]  8.  The  appellants  complain  of  an  af- 
firmative answer  given  by  the  Jury  to  the  fol- 
lowing question  submitted  at  their  request: 

"If  a  deed  was  made  by  Sarah  Wangler  to 
Clara  Robertson,  state  whether  or  not  the 
grantor  in  said  deed  intended,  when  it  eame 
into  the  hands  of  Arthur  Robertson,  that  the 
title  should  pass  to  Jthe  heirs  of  Clara  Robert- 
son." 

This  is  capable  of  being  interpreted  as 
meaning  that  the  Jury  believed  that  at  the 
time  the  deed  made  by  Sarah  Wangler  came 
into  iOte  hands  of  Arthur  Robertson,  her 
grandson,  she  intended  that  the  title  should 
at  some  time  pass  to  the  heirs  of  Clara  Rob- 
ertson, the  grantee.  As  so  construed,  it  is  at. 
least  unobjectionable,  and  the  construction 
seems  as  plausible  as  any  other  that  would 
make  the  question  pertinent  to  the  issues. 

The  Jury  also  returned  a  negative  answor 
to  the  question  whether  Sarah  Wangler  mort- 
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gaged  the  real  estate  with  the  knowledge  of 
the  children  and  husband  of  Clara  Kobertson. 
The  appellants  complain  also  of  this,  but 
point  out  no  evidence  showing  such  knowl- 
-edge  on  the  part  of  the  children. 

Complaint  Is  also  made  of  the  finding 
•gainst  the  truth  of  Jacob  Wangler's  story  of 
his  agreement  with  Sarah  Wangler  regarding 
her  support  It  cannot  be  said  that  the  dr- 
■cumstances  were  such  as  to  compel  Its  accept- 
ance. 

[9]  9.  In  the  general  verdict  the  Jury 
found  that  the  plaintiffs  were  entitled  to  re- 
cover possession  of  an  undivided  nine- 
eightieths  Interest  In  the  land.  The  fraction 
should  have  beai  ten-eightieths;  the  mistake 
heing  obviously  one  of  computation,  and  of 
no  importance,  especially  in  view  of  the  spe- 
cial findings. 

[10]  10.  A  final  complaint  Is  of  the  result 
■of  the  accounting,  especially  in  respect  to  the 
refusal  of  allowances  for  expenditures.  The 
matter'  is  one  in  which  the  decision  of  the 
trial  court  carries  great  weight,  and  we  find 
no  sufficient  reason  for  overruling  the  result- 
reached. 

The  Judgment  is  affirmed. 

AU  the  Justices  concurring. 


ELLISON  0t  al.  v.  HENiON.     ($.  F.  8552.) 

(Supreme  Court  of  California.    June  16,  1920. 
Rehearing  Denied  July  15,  1920.) 

1.  Payment  «=>I6(I)— Note  taken  for  open  an- 
count  does  not  discharge  original  debt. 

Where  notes  are  taken  in  the  ordinary 
■courae  for  what  have  previously  been  open  ac- 
<K>unta,  the  indebtedness  for  which  they  are  tak- 
en is  not  paid,  in  the  sense  that  it  is  absolute- 
ly discharged ;  and  if  default  be  made  upon  the 
notes,  an  action  can  be  maintained  on  the  origi- 
nal indebtedness,  as  if  the  notes  had  never  been 
given. 

2.  Assignments  d=>79--Transfer  of  note  for  In- 
debtedness on  open  accounts  transfers  the 
original  debt. 

The  transfer  of  notes  taken  in  ordinary 
course  for  what  have  previously  been  open  ac- 
counts transfers  the  original  debt,  precluding 
original  creditor  from  thereafter  maintaining  an 
action  thereon. 

3.  Gaaranty  «=»53(2)— Creditor  could  not  re> 
cover  against  guarantor  after  transfer  of 
note. 

Where  note  evidencing  debt  on  open  ac- 
count was  transferred,  the  original  creditor 
could  not  recover  on  the  original  debt  as  against 
the  debtor's  guarantor. 


In  Bank. 

Appeal    from    Superior    Court, 
County;   J.  J.  Trabucco,  Judge. 


Alameda 


Action  by  Henry  H.  Ellison  and  others, 
copartners  doing  business  as  John  B.  Allison 
&  Sons,  against  H.  S.  Henlon.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

Frank  J.  Gordon,  Welles  Whltmore,  and  R. 
BfcMurchie,  all  of  Oakland,  for  appelant 

Kothchild,  Golden  &  Rothchild  and  J.  A. 
Pritchard,  all  of  San  Francisco,  for  respond- 
ents. 

OLNET,  J.  This  Is  an  appeal  by  the  de- 
fendant from  a  money  Judgment  against  him. 
The  following  facts  appear  without  dispute: 
The  defendant  and  two  men  by  the  name  of 
Pike  were  stockholders  and  cheers  of  a  cor-\ 
poratlon  known  as  the  Pike  Woolen  C<Jm- 
pany,  and  the  defendant  and  one  of  the  Pikes 
executed  to  the  plaintiffs  a  Joint  guaranty  of 
any  indebtedness  that  the  woolen  company 
might  incur  to  them.  The  woolen  company 
did  incur  such  an  Indebtedness  In  the  sum  of 
$4,436.81.  Thereafter  the  woolen  company  be- 
came embarrassed  financially,  and  for  the 
purpose  of  arranging  its  Indebtedness  exe-- 
cuted  two  notes,  one  for  $6,000  and  one  for 
$7,000,  In  favor  of  a  representative  of  Its 
creditors,  including  the  plaintiffs.  These 
notes  represented  the  aggregate  of  the  debts 
due  the  creditors.  Including  the  debt  to  the 
plaintiffs.  The  note  for  $6,000  was  signed  by 
the  defendant's  coguarantor,  Pike,  and  his 
wife,  as  well  as  by  the  company,  and,  as  se- 
curity for  Its  payment.  Pike  and  his  wife  al- 
so executed  a  deed  of  trust  of  certain  proper- 
ty of  their  own.  The  court  finds,  and  we 
may  assume  that  the  finding  Is  Justified  by 
the  evidence,  that  the  defendant  consented  to 
the  plaintiffs  taking  these  notes.  '  Payments 
were  made  on,  the  notes  from  time  to  time, 
but  finally  the  woolen  company  defaulted 
upon  them,  and  the  paye^  of  the  notes,  the 
representative  of  the  creditors,  threatened  to 
sell  the  property  of  the  Pikes  covered  by  the 
trust  deed.  Thereupon  the  Pikes,  or  one  or. 
the  other  of  them,  arranged  with  the  payee 
of  the  notes  for  their  purchase  or  return  upon 
the  payment  of  $5,000. 

The  defendant  claims  that  the  arrange- 
ment was  for  the  purchase  of  the  notes,  and 
the  plaintiffs  claim  that  it  was  for  the  re- 
turn of  the  notes  to  the  woolen  company. 
But,  whatever  may  have  been  the  negotiation 
between  the  Pikes  and  the  payee,  the  thing 
that  was  finally  done  was  that,  in  considera- 
tion of  $6,000  paid  him,  the  payee  of  the  notes 
indorsed  them  to  one  of  the  Pikes.  The  un- 
contradicted testimony  also  is  that  the  notea 
remained  outstanding  as  obligations  of  the 
woolen  company,  and  that  the  $5,000  which 
was  paid  for  the  notes  was  obtained  by  Pike 
from  a  third  person  by  a  second  hypotheca- 
tion of  bis  property.  The  $5,000  was  distrib- 
uted by  the  payee  of  the  notes  among  the 
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creditors  whom  he  represented,  in  proportion 
to  their  claims.  Including  their  share  of 
this,  the  plaintifCs  received  on  account  of 
their  daim  against  the  woolen  company  a 
total  of  $2,174.03,  leaving  a  balance  of 
$2,262.78,  on  which  they  received  nothing. 

Under  these  circumstances  the  plaintiffs 
brought  the  present  action  against  the  de- 
fendant; the  complaint  containing  two  counts, 
one  on  the  joint  guaranty  of  the  defendant 
and  Pike  for  the  recovery  of  the  unpaid  bal- 
ance mentioned,  and  the  other  on  the  defend- 
ant's liability  for  his  proportion  of  that  bal- 
ance as  a  stockholder  of  the  woolen  company. 
The  answer  of  the  defendant  pleaded  i>ay- 
mcnt  of  the  obligation  of  the  woolen  com- 
pany to  the  plaintiffs,  and  also  set  out  as  a  sep- 
arate defense  the  facts  stated  above  with 
reference  to  the  giving  of  the  two  notes,  and 
their  subsequent  transfer  to  Pike.  The 
trial  court  found  that  the  original  In- 
debtedness of  the  .woolen  company  to  the 
plaintiffs  had  not  been  i>ald,  and  also,  In 
effect,  that  the  facts  alleged  as  a  separate 
defense  were  not  true.  This  latter  finding 
must  have  been  an  inadvertence,  for  the  facts 
stated  appear  without  conflict,  and  for  the 
most  i>art  in  the  testimony  for  the  plaintiffs, 
as  well  as  in  that  for  the  defendant  I'his 
finding  must  therefore  be  considered  as  not 
sustained  by  the  evidence.  The  trial  court 
concluded  that  the  plaintiffs  were  entitled 
to  recover  on  both  counts,  and  gave  judgment 
to  that  effect. 

It  would  seem  to  be  quite  evident  that  the 
plaintiffs  cannot  recover  against  the  defend- 
ant as  the  guarantor  of  a  debt  of  the  woolen 
company,  or  as  a  stockholder  of  the  company 
proportionately  liable  for  its  debt,  if  the 
plaintiffs  had,  before  the  commencement  of 
their  action,  parted  witii  the  debt  which  is 
the  basis  of  the  action.  The  real  question  in 
the  case  is :  Had  tfiey  so  parted? 

[1]  No  question  is  made  but  that- the  origi- 
nal debt  of  the  woolen  company  to  the  plain- 
•  tiffs  was  covered  into  the  two  notes  given  the 
representative  of  the  creditors.  There  is 
question  made  as  to  whether  the  two  notes 
were  taken  in  payment  The  question,  how- 
ever, .would  seem  to  be  one  largely  as  to  the 
use  of  terms,  since  the  fact  is  clear  that  the 
notes  were  simply  taken  In  ordinary  course 
for  what  had  previously  been  open  accounta 
It  is  well  established  that  in  such  a  case  the 
indebtedness  for  which  the  notes  are  taken  is 
not  paid  in  the  sense  that  it  is  absolutely  dis- 
charged. If  default  be  made  upon  the  notes, 
an  action  can  be  maintained  upon  the  origi- 
nal indebtedness,  as  If  the  notes  had  never 
been  given. 

[2]  But  on  the  other  hand,  the  notes  evi- 
dence the  debt,  and  if  they  are  transferred 
the  debt  is  transferred  with  them,  and  the 
original  creditor  can  thereafter  maintain  no 
action  upon  it    It  no  longer  belongs  to  lilm. 


That  the  original  debt  for  which  a  note  has 
been  taken  passes  with  the  transfer  of  the 
note  was  directly  decided  In  Goldman  v.  Mur- 
ray, 164  Cal.  418,  129  Pac.  462.  There  the 
plaintiff  brought  an  action  to  recover  from  the 
defendant  as  a  stockholder  of  a  certain  corpo- 
ration his  proportion  of  a  certain  indebtedness 
of  the  corporation.  It  appeared  that  the  cor- 
poration had  been  originally  indebted  for 
money  advanced  to  it  and  gave  its  note  to  Its 
creditor  for  the  amount  The  creditor  then 
transferred  the  note  to  the  plaintiff.  The  trial 
court  found  the  note  to  be  Invalid  as  against 
the  corporation,  because,  of  want  of  authority 
for  Its  execution,  but  found  that  the  original 
indebtedness  of  the  corporation  had  been  as- 
signed by  the  original  creditor  to  the  plaintiff 
and  granted  a  recovery  upon  it  On  appeal, 
this  finding  of  an  assignment  was  attacked  as 
not  supported  by  the  evidence.  The  only  evi- 
dence on  the  point  was  that  the  note  had  been 
transferred  to  the  plaintiff.  It  was  held  that 
this  was  enough;  that  the  transfer  .of  the 
note  was  in  fact  a  transfer  of  the  original 
debt  as  between  the  original  creditor  and  the 
plaintiff,  although  the  note  was  void  as  to  the 
corporation.  If  the  transfer  of  a  void  note  be 
in  effect  an  assignment  of  the  indebtedness 
which  it  was  Intended  to  evidence,  muph  more 
must  the  transfer  of  a  valid  note  be  in  effect 
an  assignment  of  the  Indebtedness  which  It 
does  in.  fact  evidence.  See,  also,  7  Cyc.  816; 
Harris  v.  Johnston,  7  U.  S.  (3  Cranch)  317, 
2  L.  Ed.  450 ;  Loouey  v.  District  of  Columbia, 
113  U.  S.  258,  5  Sup.  Ct  463,  28  U  Ed.  974: 
Davis  V.  Rellly,  1  L.  R.  Q.  B.  [1898]  1.   . 

In  the  present  case  there  is  no  question  as 
to  the  fact  of  the  transfer  of  the  notes  taken 
for  the  indebtedness  of  the  woolen  company. 
They  were,  as  we  have  said.  Indorsed  and  de- 
livered to  Pike  by  the  i>ayee,  the  representa- 
tive of  the  woolen  company's  creditors,  upon 
the  payment  to  him  of  $5,000.  The  indorse- 
ments were  special;  that  is,  to  the  order  of 
Pike.  There  is  no  escape  from  the  conclusion 
that  by  this  transfer  the  creditors  parted,  not 
only  with  the  notes,  but  with  the  debts  for 
which  the  note»  were  given.  In  other  words, 
when  the  plaintiffs  brought  this  action,  they 
were  not  the  owners  of  or  Interested  in  the 
obligation  whose  guaranty  they  seek  to  en- 
force in  one  count  and  the  stockholder's  lia- 
bility pertaining  to  whidi  they  seek  to  en- 
force in  the  other. 

The  plaintiffs  aeek.  to  arcdd  this  conclnsion 
by  the  claim  that  the  payee  did  not  Intend  to 
sell  the  notes  to  Pike,  but  to  return  them  to 
the  woolen  company,  and  rely  upon  testimony 
of  the  payee  to  that  effect.  But,  whatever  he 
Intended,  the  thing  which  he  did  was  to  trans- 
fer the  notes  by  Indorsement  and  delivery,  and 
the  legal  effect  of  that  which  he  did  cannot  be 
varied  in  this  action,  to  which  Pike  is  not  a 
party,  by  evidence  that  he  intended  some- 
thing else.   There  is,  in  fact,  no  evidence  here 
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snfBdent  to  warrant  a  reformation  of  bis 
transaction  with  Pike;  but,  even  If  there 
were,  it  would  be  Immaterial.  Until  the 
transaction  is  reformed,  and  the  transfer  In 
effect  canceled,  something  which  can  be  done 
only  In  an  action  against  Pike,  the  transfer 
must  be  given  effect  As  long  as  >the  transfer 
stands  uncanceled,  the  woolen  company  is 
liable  to  Pike  upon  the  notes.  To  hold  that  it 
was  also  liable  to  the  plaintiffs  upon  the  origi- 
nal Indebtedness  for  which  the  notes  were 
given  would  be  to  subject  it  to  a  double  liabil- 
ity for  the  same  obligation. 

[3]  If  the  plaintiffs  are  not  the  owners  of 
the  obligation  of  the  woolen  company,  as  we 
believe  it  is  plain  they  are  not,  it  would  seem 
to  follow  almost  as  of  course  that  they  can- 
not recover  on  a  guaranty  of  that  obligation, 
or  upon  the  defendant's  liability  as  a  stock- 
holder for  his  proportion  of  It.-  Whatever 
rights  may  exist  in  these  respects  would  seem 
plainly  to  be  in  Pike  as  the  owner  of  the 
notes  which  evidence  the  basic  obligation. 
Plaintiffs'  coonsel,  nevertheless,  contend  to 
the  conitrary  in  respect  to  the  guaranty; 
their  argument  being  that  the  obligation  of 
the  guarantor  is  an  independent  obligation, 
which,  of  course,  it  is,  in  a  sense,  and  there- 
fore not  transferred  by  a  transfer  of  the  obli- 
gation guaranteed,  and  cite  Black  v.  Slppy, 
15  Or.  674, 16  Faa  418,  as  in  point  An  exam- 
ination of  this  case  shows,  however,  that  it  is 
rather  an  authority  for  the  View  we  have  ex- 
pressed. A  statute  of  Oregon  made  both  hus- 
band and  wife  llaUe  for  supplies  furnished 
the  family.  'She  defendant's  husband  pur- 
chased certain  family  supplies,  and  gate  his 
note  for  the  purchase  price.  The  firm  which 
furnished  the  supplies  then  assigned  the  note 
to  the  plaintiff,  and,  the  note  not  being  paid, 
the  plaintiff  brought  suit,  not  against  the  bus- 
band  on  his  note,  but  against  the  wife  upon 
her  statutory  liability.  If,  under  these  circum- 
stances, It  had  been  held  that  the  Obligation 
of  the  wife  had  not  passed  to  the  assignee  of 
the  note,  but  remained  in  the  assignor,  in 
whose  favor  the  obligation  was  originaUy  in- 
curred, the  case  might  perhaps  b«  considered 
as  tending  to  sustain  the  position  of  plain- 
tiffs' counsel  here.  But  that  Is  exactly  what 
was  not  held.  On  the  contrary,  it  was  held 
that  the  transfer  of  the  note,  evidencing  as 
it  did  the  debt,  transferred  the  wife's  liability 
for  the  debt,  and  the  assignee  of  the  note  was 
allowed  to  recover  against  her.  The  decision 
would  seem  to  be  very  closely  in  point  here  in 
favor  of  the  view  we  have  expressed.  In  any 
^ase,  the  correctness  of  that  view  seems  to  us 
almost  self-evident. 

Judgment  reversed. 

We  concur:  ANQELLOTTI,  C.  J. ;  SHAW, 
J.;  WILBUR,  J.;  LENNON,  J.;  LAWLOB,J. 
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(8.  F.  9142.) 


(Supreme  Court  of  California.    June  11,  1920. 
Rehearing  Denied  July  8,  1920.) 

1.  Constitutional  law  «=3278(l)— Emiaent  do- 
main ®=92(l)— CompelllnB  public  utility  to 
operate  at  loss  Is  "taking  of  property  with- 

'  out  oompensation." 

The  state  has  no  power  to  compel  the  con- 
tinned  operation  of  a  public  utility  at  a  loss, 
where  the  owner  of  that  utility  is  willing  to  and 
does  in  fact  abandon  to  the  public  all  its  prop- 
erty that  has  been  devoted  to  the  public  use, 
since  to  compel  the  operation  of  the  public 
utility  at  a  loss  is  a  taking  of  property  with- 
out compensation  in  violation  of  Const  U.  S. 
Amend.  14. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Taking.] 

2.  Corporations  «=)382>/2,  New,  vol.  16  Key- 
No.  8erle« — Theory  on  whioh  a  state  axer- 
dsas  oontroi  ever  pukllo  utilities  stated. 

The  theory  on  which  the  state  exercises 
control  of  a  public  utility  is  that  the  property 
so  used  is  thereby  dedicated  to  a  public  use, 
the  owner  retaining  the  right  to  receive  a  rea- 
sonable compensation  for  use  of  the  property 
and  for  the  service  performed  in  the  operation 
and  maintenance  thereof,  but,  where  owner 
abandons  the  dedicated  property  to  the  public, 
there  is  no  further  basis  on  which  the  regula- 
tory power  can  be  predicated. 

3.  Publio  Service  Commissions  (3=»35  —  dues- 
tlon  not  raised  before  Railroad  Commission 
not  considered  by  court  on  oertlorarl. 

A  question  not  raised  before  the  Railroad 
Commission  wUl  not  be  considered  by  court  on 
certiorari  to  review  the  commission's  order. 

4.  Waters  and  water  oonrses  «=» 1 88 (3)— Rail- 
road Commission  ceuld  not  compel  operation 
of  waterworks  at  a  loss  after  abandonment 
thereof. 

Where  owner  of  subdivision  which  had  been 
famishing  water  to  purchasers  of  lots  in  sub- 
division abandoned  the  waterworks,  and  where 
at  the  request  of  the  city  officials  and  the  Rail- 
road Commission  a  waterworks  company  took 
charge  and  operated  the  waterworks  so  aban- 
doned. Railroad  Commission  was  powerless  to 
compel  the  subdivision  owner  to  resume  op- 
eration at  a  loss. 

Application  for  certiorari  by  Lyon  &  Hoag, 
a  corporation,  against  the  Railroad  Commis- 
sion and  others,  to  review  order  of  said  Com- 
mission.   Order  annulled. 

J.  E.  McCurdy,  of  San  Mateo,  and  Walter 
H.  Llnforth,  of  San  Francisco,  for  petitioner. 

Hugh  Gordon,  of  Los  Angeles  (I>ouglas 
Brookman,  of  San  Francisco,  of  counsel),  for 
Railroad  Commission. 

Stoney,  Rouleau,  Stoney  &  Palmer,  of  San 
Francisco,  for  other  respondents. 

WILBUR,  J.  Petitioner  seeks  the  review 
of  an   order  of  the  Railroad   Commission 
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requiring  It  to  re-establish  Its  service  of  do- 
mestic water  in  a  certain  residence  district 
of  the  city  and  county  of  San  Francisco 
known  as  Lincoln  Manor.  Petitioner  subdir 
vided  this  tract,  and,  for  the  purpose  of  fur- 
nishing domestic  water  to  the  purchasers  of 
lots  therein,  laid  water  pipes  in  tlie  streets 
thereof,  purchased  water  from  the  Spring 
Valley  Water  Compahy,  and,  by  means  of  a 
pumping  system,  distributed  It  to  the  pur- 
chasers of  lots  within  the  tract.  As  fast  as 
lots  were  sold  and  water  connections  desired 
for  residences  located  thereon  the  same  were 
made.  The  same  water  rates  were  charged 
by  the  petitioner  as  by  the  Spring  Valley 
Water  Company.  As  soon  as  all  the  lots  in 
the  tract  were  sold,  the  petitioner  discontin- 
ued said  water  service  and  offered  to  give 
its  water  system  free  of  charge  to  the  Spring 
Valley  Water  Company  for  the  purpose  of  a 
continuance  of  such  service  by  the  latter 
company.  Inasmuob  as  said  service  required 
an  expenditure  for  pumping  the  water,  the 
latter  company  refused  to  accept  the  responsi- 
bility. The  lot  owners  appealed  to  the  Rail- 
road Commission  for  relief,  and,  upon  the 
hearing  of  their  petition,  an  order  was  made 
requiring  the  petitioner  to  resume  such  serv- 
ice. 

Petitioner  dalms  that  It  is  not  a  public 
utility.  It  also  claims.  If  It  Is  a  public  utility, 
that  the  control  over  it  is  vested  in  the  board 
of  supervisors  of  the  city  and  county  of  San 
Francisco,  and  not  in  the  Railroad  Commis- 
sion. In  view  of  our  conclusion  that  the 
state  has  no  power,  either  directly  or  through 
the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  or  the  Railroad 
Commission  of  the  state  of  California,  to 
make  the  order  in  question,  it  is  unnecessary 
to  determine  either  of  'the  foregoing  points 
raised  by  the  petitioner. 

[1]  The  state  has  no  power  to  compel  the 
continued  operation  of  a  public  utility  at  a 
loss,  where  the  owner  of  that  utility  is  will- 
ing to  and  does  in  fact  abandon  to  the  public 
all  its  property  that  has  been  devoted  to  the 
public  use.  Since  the  submission  of  this  case 
the  Supreme  Court  of  the  United  States 
has  passed  npon  this  question,  and  for 
that  reason  a  discussion  of  the  various  deci- 
sions dted  by  the  resp<mdent  in  support  of 
the  order  of  the  Railroad  Commission  Is  un- 
necessary. That  court  decided  that  "a  car- 
rier cannot  be  compelled  to  carry  on  even  a 
branch  of  Its  business  at  a  loss,  much  less 
the  whole  business  of  carriage."  Brooks- 
Scanlon  CO.  v.  Railroad  Commission  of  Lou- 
isiana, 251  U.  S.  396,  40  Sup.  Ct.  183,  64  L.  Ed. 
— .  A  similar  conclusion  was  suggested  by 
our  earlier  decision  In  Fellows  v.  City  of  Los 
Angeles,  151  Cal.  52,  64,  90  Pac.  137,  141. 
where  it  was  said : 

"We  do  not  mean  to  say  that  a  corporation 
engaged  in  the  distribution  of  water  to  public 
uses  may  "not  abandon  its  property  and  quit 


the  bnamesB,  without  being  subject  to  manda- 
tory  proceedings  to  compel  it  to  continue  to 
carry  it  on.  It  may  find  it  impossible  to  go 
on.  Its  supply  may  become  exhausted  or  be 
insufficient  for  paramount  needs;  the  rates  fixed 
by  law  may  be  too  small  to  enable  it  to  operate 
at  a  profit  or  without  substantial  loss;  or  it 
may  condude,  without  reason  which  iJie  law 
would  consider  sufficient,  that  it  will  not  con- 
tinue. In  case  of  a  natural  person  it  might 
become  physically  impossible.  We  do  not  in- 
tend to  declare  that  in  any  such  case  manda- 
tory process  would  be  issued  to  compel  the 
personal  performance  of  the  duty.  These  ques- 
tions are  not  now  involved  and  we  express 
no  opinion  concerning  them." 

[2]  The  basis  of  the  ccncliiaion  that  the 
state  cannot  compel  the  (qperation  of  a  pnb- 
Uc  utility  at  a  loss  Is  that  such  an  order  is 
a  taking  of  property  without  compensation 
and  therefore  violates  the  Fourteenth  Amend- 
ment to  the  federal  Constitution.  Bro<4u- 
Scanlon  00/  v.  R.  B.  Comm.,  supra;  North 
Pac.  By.  Ca  v.  North  Dakota,  236  V.  S.  585, 
36  Sup.  Gt  429,  59  L.  Ed.  735,  L.  B.  A.  1917F, 
1148,  Ann.  Cas.  igi6A,  1 ;  Norfolk  &  Western 
Ry.  Co.  V.  West  Virginia,  236  TJ.  S.  605,  35 
Sup.  Ct.  437,  59  Ia  Ed.  745.  The  theory  on 
which  the  state  exercises  control  over  a  pub- 
lic utility  is  that  the  property  so  used  is 
tkereby  dedicated  to  a  public  use.  The  dedi- 
cation is  qualified,  however,  in  that  the  owner 
retains  the  right  to  receive  a  reasonable  com- 
pensation for  us^  of  such  property  and  fat 
the  service  performed  in  the  operation  and 
maintenance  thereof.  Where,  as  in  this  case^ 
the  owner  is  willing  to  and  does  In  fact  aban- 
don all  the  dedicated  prt^wrty  to  the  public^ 
there'  is  no  further  basis  'npon  which  the 
regulatory  power  can  be  predicated.  To  re- 
<iulre  the  former  owner,  after  such  abandon- 
ment, to  continue  to  operate  the  property  at 
a  loss  for  the  benefit  of  the  public,  would  be 
a  taking  of  such  excessive  cost  of  operation 
from  such  owner  without  compensation.  The 
numerous  cases  cited  by  the  respondent  mere- 
ly hold  that  a  public  corporation  can  be  re- 
quired to  operate  certain  portions  of  its  sys- 
tem at  a  loss,  where  the  general  business  of 
which  such  system  forms  a  part  can  be  profit- 
ably operated.  State  ex  rel.  Caster  v.  Kan- 
sas Postal  Telegraph-Gable  Co.,  96  Kan.  298; 
150  Pac.  544;  State  ex  rel.  Public  Service 
Commission  v.  Missouri  Southern  Railroad 
Co.,  214  S.  W.  381 ;  People  ex  reL  Hubbard 
V.  Colorado  Title  &  Trust  Co.,  178  Pac.  6. 

[8,4]  No  case  has  been  cited  in  .which  It 
has  been  held  that  authority  exists  to  compel 
a  public  utility  to  operate  at  a  loss  on  its 
whole  system  and  Investment,  and  the  fore- 
going dedsions  of  the  Supreme  Court  of  the 
United  States  determine  that  it  cannot  be 
d<me.  This,  we  understand.  Is  fully  conceded 
by  the  respondent  Railroad  Commission.  It 
contends,  however,  that  tiie  petitioner  should 
be  compelled  to  continue  the  service  for  a 
reasonable  time  pending  Its  application  to 
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the  Bailroad  Commisston  for  leave  to  aban- 
don its  service,^ of  for  increased  rates  to  en- 
able it  to  profitably  continue  such  service. 
No  such  question  was  raised  before  the  Rail- 
road Commission.  There  the  whole  conti^)- 
versy  was  as  to  whether  or  not  the  petitioner 
was  a  public  utility  corporation  and  subject 
to  the  Jurisdiction  of  the  Bailroad  Commis- 
sion. The  commission  found  that  petitioner 
had  wholly  abandoned  its  water  pipes  and 
pamping  plant  August  10,  1918,  and  that 
thereafter  the  same  had  been  operated  and 
used  by  the  Spring  Valley  Water  Company  at 
the  request  of  the  city  officials  of  San  Frands- 
CO  and  of  the  Railroad  Commission.  The  or- 
der of  the  Railroad  Commission  under  review 
was  made  June  10,  1019.  We  conclude  that 
after  snob  a  complete  abandonment  to  the 
public  of  all  its  property  devoted  to  a  public 
use  the  Railroad  Commission  is  powerless  to 
compel  the  petitioner  to  resume  operations  at 
a  loss.  The  order  of  the  Railroad  Commission 
required  the  petitioner  to  resume  service, 
without  additional  compensation,  and  there- 
fore at  a  continued  loss. 
The  order  under  review  is  annulled. 

We  concur:  ANGELLOTTI,  0.  J.;  SHAW, 
J.;  LENNON,  J.;  SIjOANE,  J.;  LAWLOR, 
i.i  OLJ<£>X,J. 


BROWN      V.      ANDERSON-COTTONWOOD 
IRR.  DIST.    (S.  F.  ei2e.) 

(Supreme  Court  of  California.    Jmie  16,  1920.) 

1.  Lost  Instruments  ®=>7— Complaint  for  re- 
Issuance  of  lost  bond  held  Insufflclent. 

In  action  against  irrigation  district  for  re- 
issuance of  lost  bond,  complaint  held  insuffi- 
cient to  entitle  plalntiil  to  relief  under  Civ. 
Code,  I  329,  in  that  it  faUed  to  allege  that  the 
bond  had  been  lost  or  destroyed  in  the  state, 
or  in  a  calamity  such  as  a  fire  or  earthquake, 
as  required  by  such  statute. 

2.  Lo«t  iBstmments  ^^3— Eqnity  can  give  re* 
lief,  notwithstanding  special  statatory  pro* 
oeeding. 

The  restoration  of  lost  instruments  is  an 
old  and  well-estabished  function  of  equity;  its 
Jarlsdictlon  in  such  respect  not  being  impaired 
by  tlie  enactment  of  statutes  providing  for 
special  proteedinga  for  the  same  purpose,  un- 
less the  intent  to  make  such  special  proceed- 
ing* exelaaive  appears. 

8.  Lett  instruments  «=97— Complaint  held  suf- 
lleiMt  to  give  equity  Jurisdiction. 
Complaint  Aeidl  to  estate  facts  entitling 
plsintilf  to  decree  in  equity  requiring  reissuance 
by  defendant  irrigation  district  of  lost  bond, 
notwithstanding  insufficiency  of  complaint  un- 
der Civ.  Code,  {  329;  such  statute  not  impair- 
ing the  jurisdiction  of  equity  to  afford  relief. 

4.  Lost  Instruments  «=»3 — Denaad  for  dupii* 
cate  kond  not  a  condition  precedent 

A  demand  on  irrigation  district  for  issu- 
ance of   duplicate   bond   was  not   a   condition 


precedent  to'  an  action  in  equity  by  owner  of 
lost  bond  for  reissuance  of  bond. 

5.  Lost  Instruments  <&=>  10— Decree  canoeling 
original  bond  In  suit  for  relssuanoe  of  lost 
bond  improper. 

In  action  in  equity  against  irrigation  dis- 
trict for  reissuance  of  lost  bond,  'plaintiff  was 
not  entitled  to  decree  canceling  the  original 
bond,  since,  such  action  not  being  in  rem,  the 
decree  would  not  be  effective  as  to  third  per- 
sons, who  might  get  possession  of  original  bond 
with  right  to  enforce  it. 

6.  Lett  Instruments  e=>2  —  Duplicate  bond 
pursuant  to  decree  does  not  Impose  liability, 
where  original  bond  Is  capable  of  enforce- 
ment. 

Owner  of  lost  irrigation  bond,  who  has  pro- 
cured issuance  of  duplicate  in  equitable  action 
therefor,  cannot  enforce  bond  against  irriga- 
tion district,  where  the  lost  bond  subsequently 
Vpears  in  the  hands  of  a  third  person  entitled 
to  enforce  it  against  the  district. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  Ada  I.  Brown  against  the  An- 
derson-Cottonwood Irrigation  District  Judg^ 
ment  for  plaintUC,  and  defendant  appeahi. 
Affirmed,  as  modified. 

Carr  &  Kennedy,  of  Redding,  for  appel- 
lant. 

Turn  Suden  &  Turn  Snd^  of  San  Fran- 
cisco, for  respondent 

OLNEY,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  entered  against  It 
upon  Its  failure  to  answer  after  the  overrul- 
ing of  a  demurrer  which  it  had  Interposed 
to  the  plaintifT's  complaint.  The  question  is 
therefore  as  to  the  suffldency  of  the  com- 
plaint 

[1]  The  complaint  alleged  In  brief  that  the 
plaintiff  was  the  owner  of  a  $1,000  bond  is- 
sued by  tbe  defendant  a  public  irrigation  dis- 
trict, and  that  the  bond  had  been  lost,  and 
prayed  for  a  decree  directing  tbe  issuance  to 
tbe  plaintiff  of  a  new  bond,  and  the  cancel- 
lation of  the  one  lost  The  prayer  and  cer- 
tain of  the  allegations  of  tbe  complaint  make 
it  certain  that  the  plaintiff  had  in  mind  to 
proceed  under  section  329  of  the  Civil  Code. 
That  section  provides  that— 

"Whenever  a  bond  ♦  •  •  of  a  corpora- 
tion •  •  •  has  •  •  ♦  been  lost  or  de- 
stroyed in  this  state  by  fire,  earthquake,  or 
other  calamity,  the  owner  thereof  may  bring 
an  action  against  such  corporation  •  *  • 
for  the  purpose  of  obtaining  a  new  or  duplicate 
bond.    *    •    ♦" 

The  principal  ground  of  demurrer  to  tbe 
complaint  was  that  it  alleged  merely  t^t  the 
bond  had  been  lost  or  destroyed,  and  not  that 
it  had  been  lost  or  destroyed  in  this  state. 
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or  to  any  calamity  such  as  a  fire  m:  earth- 
qnake.  Viewed  as  the  laitlatlou  of  a  pro- 
ceeding under  the  Code' section,  the  complaint 
was  certainly  insufficient  in  these  particulars. 
The  section  by  its  terms  plainly  applies  only 
to  a  loss  or  destruction  in  this  state  through 
some  calamity,  such  as  a  flre  or  earthquake, 
and  this  the  complaint  did  not  allege. 

[2]  But  It  does  not  follow  that  the  com- 
plaint was  open  to  demurrer  as  falling  to 
show  a  case  wherein  the  plaintiff  was  enti- 
tled to  relief.  The  Code  section  does  not 
purport  to  prescribe  the  only  case  In  which  a 
lost  or  destroyed  instrument  may  be  restored, 
or  to  prescribe  the  procedure  which  alone  can 
be  followed  to  obtain  such  restoration.  It 
provides  merely  that  in  certain  cases  a  cer^ 
tain  procedure  may  be  followed  for  that  pur- 
pose; The  restoration  of  lost  instruments  is 
an  old  and  well-established  function  of  courts 
of  equity,  and  it  Is  likewise  well  established 
that  their  jurisdiction  in  this  resi>ect  is  not 
impaired  by  the  passage  of  statutes  providing 
for  special  proceedings  for  the  same  purpose, 
unless  the  Intent  to  make  such  special  pro- 
ceedings exclusive  appears.  25  Cyc.  1609. 
Such  Intent  does  not  appear  In  the  statutes  of 
this  state. 

[S]  Viewed,  not  as  the  initiation  of  a  pro- 
ceeding under  the  Code  section,  but  as  the 
equivalent  under  our  reformed  procedure  of 
a  bin  in  equity,  the  complaint  is  sufficient  id 
the  particulars  Under  discussion,  since  to 
entitle  the  plaintiec  to  relief  in  equity  the 
loss  or  destruction  of  the  instrument  is  alone 
sufficient,  and  it  Is  not  necessary  that  it  be. 
lost  or  destroyed  in  any  particular  manner. 
It  is  wholly  immaterial  that  the  plaintiff  mis- 
takenly conceived  that  upon  the  facts  stated 
In  the  complalBt  she  was  entitled  to  maintain 
an  action  under  the  authority  of  the  Code 
section.  It  was  necessary  only  that  the  com- 
plaint show  that  she  had  in  fact  a  cause  of 
action  of  some  sort,  and  Was  eatitled  to  re- 
lief. Showing  this,  the  complaint  is  suffi- 
cient, and,  the  truth  of  its  allegations  being 
established  either  by  evidence  or  by  the  ad- 
mission of  the  defendant,  as  by  its  failure  to 
answer,  the  plaintiff  is  entitled  to  have  the 
relief  which  the  facts  established  Justify,  al- 
though that  relief  may  not  be  exactly  what 
she  conceived  she  was  entitled  to. 

[4]  The  defendant  also  makes  the  point 
that  viewed  as  the  equivalent  of  a  bill  In 
equity,  the  complaint  is  yet  insufficient  be- 
cause it  fails  to.  allege  any  demand  upon  the 
defendant  for  the  Issuance  of  a  duplicate 
bond  before  the  commencement  of  the  action. 
It  is  true  that  the  defendant  would  not  be  In 
the  wrong  until  such  demand  was  made  and 
refused.  But  a  suit  in  equity  of  this  char- 
acter is  not  one  for  relief  against  a  wrong 
committed  by  the  defendant,  but  is  one  to 
enforce  a  right  in  the  plaintiff.  The  plain- 
tiff's right  to  a  duplicate  bond  depends  whol- 
ly on  the  loss  of  the  original,  and  a  demand 


upon  the  defendant  Is  not  an  element  of  the 
right  and  therefore  not  of  tbc^  plaintiff's  cause 
of  action.  Under  these  drcamstances,  the 
presence  or  absence  of  a  prior  demand  upon 
ahd  refusal-  by  the  defendant  is  material  only 
on  the  question  of  the  defendant  being  liable 
for  costs.  The  case  comes  directly  within  the 
principle  of  Randolph  v.  Harris,  28  Cal.  561. 
565,  87  Am.  Dec.  189,  where  in  a  suit  of  this 
character  it  was  held  that  a  prior  tender  to 
the  defendant  of  an  indemnity  bond  was  ma- 
terial only  as  to  the  matta-  of  costs.  Upon 
the  point  of  the  plaintiff's  right  to  maintain 
the  suit  there  Is  no  distinction  between  a 
prior  demand  up<Mi  the  defendant  and  a 
prior  tender  to  it  of  an  indemnity  bond. 
Both. are  necessary  to  put  the  defendant  in 
the  wrong,  but  neither  Is  an  elemait  of  the 
right  sought  to  be  enforced.  If  one  is  not  a 
condition  precedent  to  the  rlg^t  to  maintain 
the  suit,  there  is  no  reason  why  the  other 
should  be.  See,  also.  Gray  t.  Dougherty,  26 
Cal.  266,  282,  and  Farmer's  Bzchange  Bank 
V.  Altura,  etc.,  Co.,  129  CaL  263,  270,  61  Pae. 
1077.  Tlie  action  of  the  lower  court  In  over- 
ruling the  defendant's  demoirer  was  there- 
fore correct. 

[6]  This  oondnsion,  however,  does  not  en- 
tirely dispose  of  the  matter.  The  plaintiff 
was  not  entitled  to  relief  under  the  Code 
section,  but  only  to  anch  relief  as  might  be 
given  by  the  court  under  its  general  equity 
powers.  The  plaintiff,  however,  after  the 
overruling  of  the  demurrer  and  the  defend- 
ant's failure  to  answer,  proceeded  under  the 
Code  section,  and  the  relief  decreed  by  the 
Judgment  was  that  provided  by  the  Code  sec- 
tion. To  the  extent  to  which  the  relief  so  de- 
creed exceeded  or  departed  from  that  prop- 
erly allowable  In  a  suit  In  equity  for  the  res- 
toration of  a  lost  instrument,  the  Judgment 
Is  at  fault.  The  Code  section  provides  tot 
a  Judgment  not  merely  directing  the  issuing 
of  a  duplicate  Instrument,  but  also  canceling 
the  original  instrument,  and  the  Judgment  la 
this  case  so  provides.  It  Is  difficult  to  see 
how  literal  effect  can  be  given  to  this  provi- 
sion, in  view  of  the  fact  that  the  original 
bond  Is  supposedly  lost  or  destroyed,  so  that 
its  actual  cancellation  Is  an  impossibility. 
Presumably  what  is  meant  Is  that  the  orig- 
inal bond  be  Judicially  dedared  to  be  null 
and  void.  Such  a  Judicial  declaration  would 
of  course  be  wholly  ineffective  as  to  third 
persons,  unless  the  action  be  one  in  rem.  It 
is  not  necessary  to  determine  whether  an  ac- 
tion under  the  Code  section  would  be  of  that 
character. 

[S]  The  present  action  is  not  one  under  the 
Code  section,  and  Is  purely  In  personam. 
The  court  not  having  the  power  to  declare  the 
bond  void  as  to  third  persons,  it  should  not 
be  declared  void  as  between  the  plaintiff  and 
defendant,  If,  in  spite  of  Its  supposed  loss 
or  destruction,  It  should  subsequently  ap- 
pear in  the  hands  of  a  third  person  entitled 


Digitized  by 


Google 


Cal.) 


HtTTCHISON  V.  BAHR 

(190  p.) 


799 


to  enforce  It  against  the  defendant,  the  plain- 
tiff should  have  no  right  to  enforce  the  dupli- 
cate bond  Issued  In  sdbstitntlcni  for  it.  But 
She  would  have  this  right.  If  In  the  present 
action  the  original  bond  has  been  declared 
void  as  between  her  and  the  defendant  The 
plaintiff  has  -no  right  to  a  decree  whioh 
would  or  fnlgfat  have  this  effect  The  judg- 
ment appealed  from  Is  therefore  modified,  by 
striking  out  the  last  parag^raph  thereof,  be- 
ginning with  the  word  "Wherefore,"  and  end- 
ing with  the  word  "herein,"  and  substituting 
in  lieu  thereof  the  following: 

"Wherefore,  by  reason  of  the  premlees,  the 
court  does  hereby  order,  adjudge,  and  decree 
that  in  substitution  for  that  certain  $1,000  gold 
bond  -with  attached  coupons,  specified  in  the 
complaint  herein,  and  issued  by  the  defendant 
herein,  Anderson- Cottonwood  Irrigation  Dis- 
trict, and  evidencing  an  obligation  of  the  de- 
fendant for  the  payment  of  a  principal  sum 
of  $1,000,  with  the  interest  to  accrue  thereon, 
the  said  defendant  do  execute  and  issue  to  Ada 
I.  Brown,  the  plaintiff  herein,  a  duplicate  bond 
of  like  tenor  and  import,  together  with  dupli- 
cate coupons  attached  of  like  tenor  and  im- 
port, upon  the  plaintiff  paying  to  the  defend- 
ant all  costs  incurred  by  the  latter  in  the 
premises,  the  same  being  hereby  taxed  at 
$ ^.together  with  the  expenses  of  the  ex- 
ecution and  issue  of  said  duplicate  bopd  and 
coupons,  and  upon  the  plaintiff  executing  unto 
the  defendant  an  indemnity  bond  hi  the  sum 
of  |2,000,  in  form  and  with  sureties  approved 
by  the  court.  Indemnifying  defendant  against 
any  loss  or  liability  which  may  be  suffered  by 
it  by  reason  of  the  execution  and  issuance  of 
said  duplicate  bond  and  coupons  distinct  from 
and  in  addition  to  the  liability  of  defendant 
heretofore  evidenced  by  the  bond  and  coupons 
for  which  such  duplicate  bond  and  coupons  are 
to  be  exe<hited  and  issued  in  substitution." 

As  BO  modified,  tbe  Judgment  is  afflnned: 
each  party  to  bear  Its  own  coats  on  appeal. 

We  concur:  ANGBLLOTTI,  C.  J.;  SHAW, 
J.;  WII3UB.J.;  LENNON,  J.;  IiAWIX>B. 
J. 


HUTCHISON  V.  BARR.    (L.  A.  6093.) 

(Supreme  Court  of  California.    June  16,  1920.) 

i.  Pleading  «=>403 (5)— Answer  Is  foredosurs 
.suit  cured  defect  In  complaint. 

Where  tbe  answer  of  defendant  successor 
of  mortgagor  in  suit  to  foreclose  admitted  she 
was  owner  of  the  fee  of  the  mortgaged  prop- 
erty at  commencement  of  the  action,  any  de- 
fect in  the  complaint  resulting  from  failure  to 
plead  such  fact  was  cured. 

2.  Trial  «=936,  391— Neither  proof  nor  find- 

Ino  of  admitted  fact  necessary. 

In  suit  to  foreclose  a  mortgage,  where  the 

fact  that  defendant  was  the  owner  of  tbe  fee 

at  commencement  of  action  was  admitted,  nei- 


ther proof  nor  finding  was  necessary  on  such 
phase  of  the  ease. 

3.  Mortgages  ®=»427( I)— Successor  In  Interest 
of  mortgagor  could  have  been  made  defend- 
ant without  Joining  mortgagor. 

Defendant  in  suit  to  foredose,  as  the  suc- 
cessor in  interest  of  the  mortgagor,  could  have 
been  made  defendant  in  the  first  instance,  with- 
out joining  the  mortgagor. 

4.  Mortgages  $=3427  ( I )— Mortgagor  necessary 
party.  If  mortgagee  Insists  en  deflolsncy  Judg- 
ment. 

In  suit  to  foreclose,  the  mortgagor  was  a 
proper  part  to  the  action,  and,  under  Code 
Civ.  Proc.  i  726,  would  have  been  a  necessary 
party,  if  plaintiff  mortgagee  had  insisted  upon 
a  personal  deficiency  judgment 

5.  Mortgages  i8s»427(i)— Dismissal  of  mortga- 
gor did  not  alTeot  right  to  Judgment  of  tors* 
olosuro  against  saooessor. 

Where  the  right  to  a  deficiency  Judgment 
was  ultimately  abandoned  by  plaintiff  mortgagee 
in  suit  to  foreclose,  and  it  appeared  by  tbe  an- 
swer of  the  mortgagor's  successor  in  Interest 
that  tbe  mortgagor  had  divested  itseU  of  title, 
and  that  its  successor  was  owner  in  fee,  the 
mortgagor  was  not  a  necessary  party,  and  dis- 
missal of  it  did  not  affect  plaintiff  mortgagee's 
right  to  obtain  Judgment  of  foreclosure. 

Department  2. 

Appeal  from  Superior  Court  Los  Angeles 
County;   Buss  Avery,  Judge. 

Action  by  D.  E.  Hutchison  against  Flor- 
ence A.  Barr  and  others.  From  Judgment 
for  plaintiff,  foreclosing  the  mortgage,  de- 
fendant named  appeals.  Affirmed,  with  pen- 
alty for  frivolous  appeal. 

F.  £>.  Davis,  of  Los  Angeles,  for  appellant 
Leland  S.  Bower,  of  Iios  Angeles,  for  re- 
spondent 

LENNON,  J.  This  action— one  to  fore- 
close a  real  property  mortgage — was  com- 
menced April  3,  1918.  The  complaint  which 
was  in  the  usual  form  of  an  action  to  fore- 
close, alleged,  among  other  things,  that  the 
corporation  defendant,  Walter  G.  McOarty 
Company,  was,  on  the  1st  day  of  September, 
1914,  the  bwner  in  fee  of  the  property  desig- 
nated and  described  In  the  complaint  and 
that  on  the  said  let  day  of  September,  1914, 
the  corporation  defendant  executed  to  E. 
W.  Grannis,  plaintiff's  assignor,  as  security 
for  a  promissory  note  in  the  sum  of  $2,000, 
the  mortgage  in  suit  upon  the  property  de- 
scribed in  the  complaint.  Plaintiff's  com- 
plaint failed,  however,  to  allege  who  was  the 
owner  of  the  mortgaged  property  at  the  time 
of  the  commencement  of  the  action.  The  de- 
fendant Florence  A.  Barr  was  made  a  de- 
fendant In  the  action  upon  the  allegation 
that  she,  as  purchaser,  had  or  claimed  some 
interest  in  the  mortgaged  property  whidi 
was  subordinate  to  and  subject  to  the  lien  of 
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plaintiff's  mortgage.  The  record  shows  an 
entry  of  her  default  for  failure  to  answer 
within  the  time  allowed  therefor.  The  rec- 
ord Is  silent,  however,  as  to  whether  the  de- 
fault was  set  aside ;  but  It  presumably  was, 
for  the  record  shows  that  this  defendant  lat- 
er "for  herself  alone,  and  not  for  her  code- 
fendants,"  answered  the  plaintiff's  complaint 

In  her  answer,  after  denying  all  of  the  ma- 
terial allegations  of  the  complaint  for  lack 
of  information  and  belief,  It  was  specifically 
and  affirmatively  admitted  and  alleged  that 
defendant  Florence  A.  Barr,  as  purchaser, 
had  an  Interest  in  the  mortgaged  property 
and  was  the  owner  thereof  In  fee  at  the  time 
of  the  commencement  of  the  action.  None  of 
the  other  defendants  answered,  and  shortly 
prior  to  the  trial  of  the  action  the  plaintiff 
directed,  and  there  was  thereupon  entered,  a 
dismissal  of  the  action  as  to  the  mortgagor, 
the  corporation  defendant,  and  all  of  the  oth- 
er parties  originally  joined  as  defendants, 
save  and  except  the  defendant  Florence  A. 
Barr.  Upon  the  issues  raised  by  her  answer 
the  trial  court  lound  in  substantial  accord 
with  the  allegations  of  the  complaint  and, 
among  other  things,  that  the  corporation  de- 
fendant executed  the  note  and  mortgage  in 
suit  on  the  1st  day  of  September,  1914,  and 
that  on  that  date  the  corporation  defendant 
was  the  owner  in  fee  of  the  mortgaged  prop- 
erty. The  findings  make  no  mention  of  who 
was  the  owner  of  the  fee  of  the  mortgaged 
property  at  the  time  of  the  commencement  of 
the  action,  but  there  is  a  finding  "that  the 
defendant  Florence  A.  Barr  has  an  interest 
In  said  •  •  •  real  property  and  that  her 
said  interest  is  subsequent  to  and  subject  to 
plaintiff's  mortgage  lien,"  and  the  judgment 
provided  that  she  be  paid  any  surplus  over 
and  above  the  mortgage  indebtedness.  Judg- 
ment was  accordingly  entered  for  the  plain- 
tiff, foreclosing  the  mortgage,  from  which 
the  defendant  Florence  A.  Barr  alone  has  ap- 
pealed upon  the  Judgment  rolL 

[1]  The  answer  of  the  defendant  Florence 
A.  Barr  admitted  she  was  the  owner  of  the 
fee  of  the  mortgaged  property  at  the  time  of 
the  commencement  of  the  action,  and  there- 
fore cured  the  defect  in  the  complaint,  if 
any,  resulting  from  the  failure  to  plead  that 
fact  Schcnck  v.  Fire  Ins.  Co.,  71  Cal.  28,  11 
Pac.  807;  Oohen  v.  Knox,  90  Cal.  266,  27 
Pajc  215,  13  I*  R.  A.  711 ;  Shively  v.  Land  & 
Water  Co.,  99  Cal.  259,  33  Pac.  818;  County 
of  San  Diego  v.  Seifert,  97  Oal.  594,  32  Pac. 
644;  Vance  v.  Anderson,  113  Cal.  532,  45 
Pac.  816;  Abner  Doble  Oo.  v.  Keystone. Co., 
145  Cal.  490,  78  Pac  1050;  McGlIlivray  v, 
MlUer,  3  Cal.  App.  188,  81  Pac.  778 ;  Done- 
gan  V.  Houston,  5  Cal.  App.  626,  90  Pac. 
1073 ;  Grangers'  Union  v.  Ashe,  12  Gal.  App. 
75T;    Merryman  v.  Kirby,  13  Cal.  App.  344, 


109  Pac.  636;  Pettlt  t.  Forsyth,  16  CaL  App. 
149,  U3  Pac  892. 

[2]  That  the  defendant  Florence  A.  Barr 
was  the  owner  of  the  fee  of  the  mortgaged 
premises  at  the  time  of  the  commencement  of 
the  action  was,  as  we  have  seen  by  the  aver- 
ment of  ber  answer,  an  admitted  fact  In  the 
case,  and  consequently  neither  proof  nor 
finding  was  necessary  upon  that  phase  of  the 
case.  Taylor  v.  G.  P.  R.  R.,  67  Oal.  616,  8 
Pac.  436;  Pratt  v.  Welcome,  6  Cal.  App. 
475,  92  Pac.  500;  Pomeroy  v.  Gregory,  66 
Cal.  572,  6  Pac.  492;  Gregory  v.  Gregory, 
102  Oal  50,  36  Pac.  364;  McMenomy  v. 
White,  116  Cal.  339,  47  Pac.  109;  Conway  v. 
Supreme  Council,  137  Cal.  386,  70  Pac.  223; 
Muller  V.  RoweU,  110  Oal.  318,  42  Pac.  804. 

[3]  The  defendant  Florence  A.  Barr,  as  a 
successor  In  Interest  of  the  mortgagor,  could 
have  been  made  defendant  in  the  first  In- 
stance without  Joining  the  mortgagor.  Cal. 
TlUe  Ins.  Co.  v.  MUler,  3  Cal.  App.  64,  81 
Pac.  453;  Bigelow  v.  Bush,  6  Paige  (N.  Y.) 
343;  Ingham  v.  Weed,  6  Oal.  Unrep.  646.  48 
Pac.  318.  The  purpose  of  the  action  to  fore- 
close was  "to  subject  to  sale  the  title  of  the 
mortgagor— that  is,  such  title  as  he  had  at 
the  date  of  his  mortgage — ^and  to  cut  off  all 
the  rights  of  parties  subsequently  becoming 
Interested  therein."  Burton  v.  Lies,  21  Cal. 
88,  02;  Goodenow  v.  Ewer,  16  Cal.  461,  468, 
76  Am.  Dec.  640 ;  Boggs  v.  Hargrave,  16  CaL 
669,  76  Am.  Dec.  561. 

[41  The  mortgagor,  the  corporation  de- 
fendant, was  a  proper  party  to  the  action, 
and  would  have  been  a  necessary  party 
thereto,  if  the  plaintiff  had  Insisted  upon 
a  personal  deficiency  Judgment  as  was  orig- 
inally prayed  for.  Code  Civ.  PrOc.  S  726. 
However,  Inasmuch  as  the  right  to  a  defi- 
ciency Judgment  was  ultimately  abandoned 
by  plaintiff,  and  It  appearing  upon  the  com- 
ing in  of  the  answer  of  defendant  Florence 
A.  Barr  that  the  mortgagor  had  divested  it- 
self of  the  title  to  the  mortgaged  property, 
and  that  defendant  Florence  A.  Barr  was  the 
owner  in  fee  of  the  property  at  the  time  of 
the  commencement  of  the  action,  the  mort- 
gagor was  no  longer  a  necessary  party. 

[6]  The  dismissal  of  the  defendant  corpo- 
ration did  not,  therefore,  affect  the  right  of 
the  plaintiff  to  obtain  a  Judgment  of  fore- 
closure against  the  defendant  Florence  A. 
Barr,  for  the  record  as  a  whole  disclosed  a 
cause  >of  action  against  the  grantee  of  the 
mortgagor.  San  Diego  Realty  Co.  v.  Hill, 
168  Oal.  637,  143  Pac.  1021 ;  McLaughlin  v. 
Stewart,  1  Out.  Law  Rep.  285 :  27  Cyc.  1583. 

'Che  Judgment  appealed  ttom  Is  aflirmed, 
with  a  penalty  of  $50  against  the  defendant 
Florence  A.  Barr  for  the  Institution  and 
prosecution  of  a  frivolous  appeaL 

We  concur:    WILBUR,  J.;  SLOANE,  J. 
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CONNER   V.   BANK   OF   BAKERSFIELD 
(two  eases).     (L.  A.  6025,  6058.) 

(Supreme  Court  of  Califomia.    June  17,  1020. 
Kehearins  Denied  July  15,  1920.) 

1.  Jadgment  9s>7l3(2)— ConolMive  oa  mat- 
tars  In  issue  ar  whloli  aiigbt  kave  baaa  it- 
oMed. 

A  Jadgment  is  condnsive  in  all  other  ac- 
tions involving  tbe  same  qaestion,  and  on  all 
matters  involved  in  tbe  issues  which  might  have 
been  litigated  and  decided. 

2.  latarpleadar  «=>2&— Dafaadant  oaa  |iat  la 
issaa  plaiatiff's  right  to  coaipel  iatarpiaader. 

Defendant  in  interpleader  has  the  right  to 
put  in  issue  the  question  whether  or  not  the 
facts  are  such  as  to  entitle  plaintifi  to  compel 
defendants  to  interplead. 

3.  laterpleader  ^932— Right  to  eompel  Inter- 
pleader only  question  which  can  be  litigated. 

In  action  to  compel  interpleader,  the  only 
qnestion  which  can  be  litigated  between  plain- 
tiff and  defendants  is  the  right  to  compel  in- 
terpleader, and  neither  defendant  can  obtain 
affirmative  relief  against  plaintiff,  and  their 
claims  against  him  arising  out  of  the  subject- 
matter  of  the  interpleader  cannot  be  put  in  ia- 
ane. 

4.  latarpleadar  «s»li— Banli  entitled  to  Inter- 
plead conflicting  claimants  of  fund. 

Where  a  bank  was  holder  of  a  fund  admit- 
tedly due  from  it  in  which  it  claimed  no  inter- 
est, bat  there  were  conflicting  claims  to  the 
fund  between  which  the  bank  could  not  dedde 
without  risk  of  Injury  to  itself,  under  Code  Civ. 
Proc.  I  389,  it  had  the  right  to  bring  an  action 
to  compel  the  conJBicting  daimants  to  inter- 
•plead. 

5.  laterpleader  «3>I0— Plalatlff  must  be  dls- 
latarested  atakehoMer. 

Plaintiff  in  interpleader  muat  be  a  disin- 
terested stakeholder,  and  dispute  as  to  the 
amount  due  is  fatal  to  the  action. 

6.  laterpleader  «=>I0— Baak  could  not  have 
laterpieaded  adverse  claimants  of  proceeds 
of  interest-bearing  check. 

Had  a  check  for  tbe  proceeds  of  which 
the  bank  on  which  it  was  drawn  required  ad- 
verse daimants  to  interplead  itself  been  inter- 
est-bearing, claim  of  one  of  tbe  claimants  to  in- 
terest would  have  had  the  effect  of  putting  in 
issue  the  extent  of  the  obligation  of  the  bank 
on  the  check,  and  the  action  could  not  have 
been  maintained. 

7.  Judgment  €=>7I3(2)  —  Estoppel  In  subse- 
quent action  to  claim  greater  obllaatlon  than 
admitted  In  Interpleader  suit. 

If  a  defendant  in  an  interpleader  suit  failed 
to  question  the  extent  of  the  obligation  of 
plaintiff,  he  is  estopped  from  later  attempting 
to  claim  a  greater  obligation  than  that  admitted 
and  consented  to  in  the  interpleader. 


&  interpleader    «=:>32  —  Baak    iaterplaadlng 

drawer  and  holder  of  certified  check  could  not 

be  compelled  to  litigate  other  liability. 

A   bank   which   interpleaded  its  depositor, 

who  drew  a  certified  check,  and  the  holder  of 

the  check,  could  not  have  been  compelled  to 

litigate  any  liability  in  tbe  action  other  than 

its  admitted  one  for  the  amount  of  the  chedc 

until  it  was  first  determined  on  which  contract, 

the  one  with  the  depositor,  or  the  one  effected 

by  the  certification,  it  was  liable. 

9.  Judgment  «=s>590(4.)— Defendant  did  not 
waive  claim  to  damages  by  failing  to  set  It 
up  as  bar  to  suit  for  Interpleader. 

Holder  of  a  certified  check  did  not  waive 
her  claim  for  damages  against  the  bank  through 
its  failnre  to  pay  it,  by  failing  to  set  up  such 
daim  as  a  bar  to  the  bank's  interpleader  suit 
against  herself  and  the  drawer  of  the  check, 
on  the  ground  the  bank  bad  an  interest  in  the 
outcome  of  the  litigation  because  of  its  liabil- 
ity for  damages,  if  tbe  holder  was  found  enti- 
tled to  payment. 

10.  iatarpiaader  <es»IO— Interest  of  plaintiff  to 
defeat  suit  mast  be  in  aubjeot-matter. 

An  interest  of  plaintiff  in  interpleader  to 
defeat  the  relief  prayed  must  be  in  the  very 
thing  01  fund  itself  which  is  the  subject-matter 
of  the  controversy. 

if.  Interest  ^ssOl— No  action  for  iateraat  aa 
damages  after  payment  In  abseaoe  af  agraa- 
maat. 
Ordinarily  interest  which  is  allowed  as  dam- 
ages  is   strictiy   inddental   to   the   debt,   and 
no  action  for  such  damages  can  be  maintained 
after  the  debt  ceases  by  payment  of  the  prin- 
dpal  as  such,  in  the  absence  of  an  agreement 
reserving  the  right,  in  view  of  Civ.  Code,  { 
3290,  a  rule  which  cannot  be  invoked  where 
the  conditions  of  payment  are  such  that  the 
person  entitied  cannot  assert  the  claim  to  dam- 
ages at  time  of  payment. 

12.  iatorest  «S96^-Bank  which  severed  claim 
to  iaterest  as  damages  from  obligation  on 
oartlfled  check  cannot  complain  of  subse- 
quent action  for  such  damages. 

Where  a  bank  which  had  certified  a  check 
severed  the  holder's  daim  to  interest  as  dam- 
ages for  failure  to  psy  from  the  original  obli- 
gation by  compelling  the  holder  to  prove  her 
right  to  the  amount  of  the  check  in  its  inter- 
pleader suit  against  the  holder  and  the  drawer 
without  giving  the  holder  an  opportunity  to 
present  her  daim  for  damages,  it  cannot  com- 
plain of  the  holder's  subsequent  action  for  such 
interest  as  damages. 

13.  Intsrsst  <s=320— Deposit  of  fund  In  court  la 
interpleader  action  stopped  running. 

Holder  of  certified  check,  which  bank  fail- 
ed to  pay,  interpleading  drawer  and  holder  for 
proceeds,  held  entitied,  as  damages  for  the  fail- 
ure to  pay,  only  to  interest  from  the  date  of  the 
refusal  to  tbe  date  of  .the  deposit  of  the  fund 
in  court  in  its  interpleader  action. 

Department  2. 

Appeals  from  Superior  Court,  Kern  Uoun- 
Ity;  J.  W.  Mabon,  Judge. 
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Action  by  Sarab  L.  Conner,  executrix  of 
the  last  win  of  C.  !•.  Conner,  deceased, 
against  the  Bonk  of  Bakersfleld,  a  corpora- 
tion. From  a  Judgment  for  plaintiff,  both 
parties  ai^eaL    Affirmed. 

Peter  A.  Breen,  of  San  Francisco,  and  G. 
O.  Cowgill,  of  Sonoma,  for  plaintiff. 

J.  W.  Wiley  and  Wiley  &  Lambert,  all  of 
Bakersfleld,  for  defendant 

IiENNON,  J.  On  July  21,  1910,  defendant, 
the  Bank  of  Bakersfleld,  certified  a  check  In 
the  sum  of  $3,790.66,  drawn  by  G.  J.  Plautz 
and  payable  to  the  Kern  Valley  Bank.  Flantz 
then  delivered  the  check  to  the  Kern  Valley 
Bank  for  the  account  of  C.  h.  Conner.  Con- 
ner died  a  short  time  thereafter  and  plaintiff 
herein  was  appointed  executrix  of  his  will. 
On  May  19,  1011,  plaintiff  presented  said 
dieck  to  the  Bank  of  Bakersfleld,  which  re- 
fused payment.  On  July  20,  1011,  this  bank 
commenced  an  acQon  in  interpleader  request- 
ing that  said  executrix  and  Plantz  t>e  re- 
quired to  set  out  their  conflicting  claims  to 
the  money  called  for  by  the  chedc.  The  ex- 
ecutrix and  Plafits  thereupon  Interpleaded 
between  themselves  and  the  case  came  on  for 
trial  on  S^tember  21,  1912,  on  which  date 
the  amonAt  of  the  check,  namely,  ^790.66, 
was  deposited  in  court  by  the  tiank.  On  De- 
cember 9,  1912,  the  court  rendered  Judgment 
in  fkTor  of  the  executrix  and  on  March  6, 
1917,  when  this  Judgment  became  final,  the 
fund  deposited  in  court  was  paid  by  the 
dSrk  to  the  executrix  in  accordance  with 
the  Judgment.  The  present  action  was 
brought  by  the  executrix  to  recover  from  the 
Bank  of  Bakersfleld  damages  for  its  refusal 
to  pay  the  check  when  presented.  The  lower 
court  sustained  a  general  demurrer  to  the 
complaint,  and  ordered  Judgment  thereon  in 
favor  of  defendant,  which  Judgment  was  re- 
versed by  this  court.  Conner  v.  Bank  of 
Bakersfleld,  174  Cal.  400,  163  Pac.  353.  De- 
fendant then  answered.  At  the  trial  plaintiff 
waived  all  claims  for  damages  except  the 
claim  for  interest  at  the  rate  of  7  per  cent 
per  annum  on  said  13,799.66  from  May  19, 

1911,  to  March  6, 1917.  The  court  gave  Judg- 
ment for  plaintiff  for  |356.10  as  damages; 
that  sum  being  interest  at  7  per  cent  on 
$3,799.66  from  May  19,  1911,  the  date  of  the 
presentation  of  said  check,  to  September  21, 

1912,  the  date  of  deposit  in  court.  The  bank 
appalls  from  this  Judgment,  claiming  tliat 
plaintiff  is  not  entitled  to  any  damages.  An 
appeal  Is  also  taken  by  the  executrix,  who 
contends  that  the  amount  awarded  is  too 
small.    The  appeals  were  presented  together. 

The  contention  of  the  bank  in  this  case  is 
that  the  plaintiff  herein,  by  stipulating  in  the 
interpleader  suit  that  the  bank  was  only  a 
stakeholder  in  so  far  as  the  interpleader  suit 
.was  concerned,  and  that  the  check  might  be 
deposited  in  court  and  by  litigating  her  claim 
to  the  fund  without  objection,  released  the 
bank  from  any  liability  for  damages. 


"In  Southern  Pae.  B.  B.  Co.  r.  United  States 
108  17.  8.  1,  it  ia  said:  Tke  general  principle 
announced  in  numerous  cases  in  this  court  ii 
that  the  right  question,  or  fact  definitely  put  in 
issue  and  directly  determined  by  the  eoort  of 
competent  jurisdiction  as  a  ground  of  recovery, 
cannot  be  contested  in  a  subsequent  dispots 
between  the  same  parties  or  their  privies.'" 
Green  v.  Thornton,  130  Gal.  482,  486,  62  Pac 
750,  751. 

[1]  Moreover,  a  Judgment  is  concIuslTe  in 
all  other  actions  inrolviug  the  same  question 
and  upon  all  matters  involved  in  the  issues 
wlilch  might  have  been  litigated  and  decided 
in  the  case.  Btng^m  t.  KearBety.  186  Cal. 
176,  68  Pac.  697.  A  party  cianiiot  however, 
be  held  to  be  preduded  from  pursuing,  in  a 
subsequent  action,  mattefs  wUdt  were  not 
within  the  issues  In  tlie  former  action,  and 
the  present  plaintiff  can  only  be  held  to  have 
waived  her  right  to  obtain  damages  fbr  Qie 
refusal  to  pay  the  check  in  the  event  that  she 
was  entitled  to  set  up  this  right  in  the  inter- 
pleader suit  and  failed  to  do  so. 

[2J  A  defendant  in  interpleader  has  the 
right  to  put  in  issue  the  question  as  to  wheth- 
er or  not  the  facts  were  such  as  to  entitle  the 
plaintiff  to  compel  the  defendants  to  inter- 
plead. It  has  therefore  been  held  in  effect 
that  1'  the  defendants  in  interpleader  liave 
fully  litigated  their  clainos  without  objection, 
they  will  be  deemed  to  have  consented  to  the 
remedy  Invoked  bnd  granted,  and  will  not 
later  be  beard  to  object  that  tbe  plalntUTs 
complaint  did  not  state  a  cause  of  action  for 
interpleader  or  that  plaintilTs  obligation  to 
them  was  anything  more  or  less  than  they 
consented  and  acknowledged  it  to  l>e  in  tlie 
first  instance  for  the  purposes  of  interpleader. 
San  Francisco  Savings  Union  v.  Long,  123 
Cal.  107,  65  Pac  708. 

[3]  However,  in  an  action  to  compel  inter- 
pleader, the  only  question  which  can  be  liti- 
gated between  the  plaintiff  and  the  defend- 
ants therein  is  the  right  to  compel  inter- 
pleader. Neither  of  the  defendants  in  such 
an  action  can  obtain  affirmative  relief  against 
the  plaintiff  and  their  claims  against  the 
plaintiff,  if  any,  arising  out  of  tbe  subject- 
matter  of  the  Interpleader,  cannot  be  put  In 
issue  in  tbe  interpleader  suit  but  will  be  con- 
sidered only  when  presented  in  another  and 
different  action.  Los  Angeles  v.  Amldor,  140 
CaL  400,  73  Pac.  1019;  Conner  t.  Bank  of 
Bakersfleld,  supra.  . 

[4,  fi]  Tbe  Bank  of  Bakersfleld  was  the 
holder  of  a  fund  which  admittedly  was  due 
from  it  and  in  which  it  claimed  no  Interest 
whatever,  but  there  were  conflicting  claims 
to  the  fund  between  which  the  bank  could  not 
decide  without  risk  of  injury  to  itself.  It 
therefore  had  the  right  to  bring  an  action  to 
compel  tbe  conflicting  claimants  to  the  fund 
to  interplead.  Code  Ca.\.  Proc  i  386.  It  U 
true  that  tbe  plaintiff  in  interi>leader  must 
be  a  disinterested  stakeholder  and  a  dilute 
as  to  the  amount  due  is  fatal  to  the  action. 
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{»,  n  Bud  tbe  (di«%  ItaeU  been  Ukterest- 
bearlng,  plalntiflTB  claim  to  Interest  'Would 
li&ve  bad  the  effect  oi  pntttag  In  Issue  the 
extent  of  the  obligation. of  the  bank  on  the 
check  and,  therefore,  the  action  oould  not 
have  l>een  maintained.  Ajjpeal  of  the  Brides- 
burg  Manufacturing  Co.,  106  Pa.  275.  In 
such  a  case,  If  a  defendant  filled  to  Question 
the  extent  of  the  obligation  of  the  plaintiff, 
be  would  be  estopped  from  later  attempting 
to  dalm  a  greater  obligation  than  that  ad- 
mitted and  consented  to  In  the  Interpleader. 
But  In  the  instant  case  the  check  was  not 
Interest-bearing,  and  there  Is  no  question  but 
that  the  -tunount  deposited  by  the  bank  in 
the  Interpleader  suit  was  all  that  was  due  on 
the  bank's  original  obligation. 

[1]  In  the  Interpleader  suit  the  bank  admit- 
ted' an  obligation  due  either  to  a  depositor, 
Plantz,  or  the  holder  of  a  certified  check,  the 
executrix.  Both  obligations  were  contractual 
in  nature,  and  no  other  or  different  liability 
was  admitted  by  the  bank  In  that  action,  nor 
could  it  bare  been  compelled  to  litigate  any 
liability  In  that  action.  No  claim  for  dam- 
ages for  breach  of  contract  could  be  litigated 
until  it  waa  first  determined  upon  which  con- 
tract the  bank  was  liable,  and  it  was  for  the 
purpose  of  determining  the  latter  question 
that  the  Interpleader  suit  was  brought  The 
claim  now  set  up  by  the  executrix  is  a  claim 
for  damages  for  breach  of  contract  by  refus- 
ing to  pay  on  demand,  the  measure  of  such 
damages  being  interest  on  the  amount  of  the 
check  from  the  date  of  the  refusal,  and  it  was 
Incnmbent  upon  the  executrix  to  prove  her 
right  to  receive  payment  as  against  Plantz 
before  asserting  this  dalm  to  damages. 
While  the  bank  admitted  Its  liability  on  the 
original  obligation  to  whichever  defendant 
proved  his  claim  to  be  superior.  It  admitted 
no  liability  for  refusal  to  pay  on  demand, 
and,  for  aU  that  appeared  in  the  interpleader 
ndt.  It  might  liave  had  defenses  to  a  claim 
for  damages  for  breadi  of  contract,  such  as 
insufficiency  of  the  demand  for  payment,  etc. 

[9, 1 0]  The  claim  for  damages  for  breach  of 
contract  was  therefore  dependent  upon  the 
outcome  of  the  interpleader  suit,  but  could 
not  be  litigated  In  tliat  suit,  for  it  was  a 
dalm  for  affirmative  relief  by  one  of  the  de- 
fendants against  the  plaintiff,  and  was  not 
put  of  the  original  obligation  which  con- 
stituted the  subject-matter  of  the  contro- 
versy. Ijob  Angeles  v.  Amldor,  supra.  Nor 
did  the  executrix  waive  her  claim  to  damages 
by  falling  to  set  It  up  as  a  bar  to  the  later- 
pleader  suit  upon  the  ground  that  the  bank 
had  an  Interest  In  the  outcome  of  the  liti- 
gation because  of  its  liability  for  damages  in 
the  event  that  the  executrix  was  found  to  have 
been  entitled  to  payment.  The  interest  of 
the  bank  was  not  of  such  a'  nature  as  to  pre- 
vent it  from  being  a  mere  stakeholder  of  the 
fond  which  was  the  subject-matter  of  the 
interpleader  suit.  An  interest  of  the  plain- 
tiff in  Interpleader  In  order  to  defeat  the  re- 
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Uef  therein  prayed  for,  must  be  In  the  very 
thing  or  fund  itself,  whfch  is  the  subject-mat- 
ter of  the  controversy. 

"An  Interest  in  the  legal  question  at  issue  to 
be  determined  by  the  result  of  the  litigation  will 
not  prejudice  the  plaintiff's  right  to  the  relief. 
If,  therefore,  the  plaintiff  has  with  respect  to 
other  property  not  the  subject-matter  of  the 
present  gait,  an  interest  that  one  of  the  defend- 
ants shall  succeed,  because  the  decision  thus 
made  will  be  favorable  to  his  own  future  litiga- 
tion concerning  that  other  property — this  is 
no  objection  to  his  maintaining  a  suit  for  an 
interpleader."  Pomeroy's  Equity  Jurispru- 
dence, vol.  4,  S  1472;  Oppenheim  v.  Wolf,  3 
Sandf.  Ch.  (N.  Y.)  571. 

[11,12]  Ordinarily  Interest  which  is  allowed 
as  damages  is  strictly  incidental  to  the  debt 
and  no  action  for  such  damages  can  be  main- 
tained after  the  debt  ceases  by  payment  of 
the  principal  as  such  in  the  absence  of  an 
agreement  reserving  the  right  Sutherland 
on  Damages  (4  th  ilM.)  vol.  1,  {  372;  Gtv.  Code, 
I  3290.  This  rule  cannot  be  invoked,  how- 
ever, where  the  conditions  of  payment  are 
such  that  the  person  entitled  to  payment  is 
precluded  from  asserting  the  claim  to  dam- 
ages at  the  time  of  payment.  The  bank  sev- 
ered the  claim  to  Interest  as  damages  from 
the  original  obligation  by  compelling  the  ex- 
ecutrix to  prove  her  rlcJit  to  the  amount  of 
the  check  in  the  interpleader  suit  without  an 
opportunity  to  present  the  claim  for  damages. 
The  bank  is  not,  therefore,  in  a  position  to  , 
complain  of  the  present  action.  McDonald 
V,  Holdom,  208  HI.  128,  70  N.  B.  21. 

The  statements  In  the  conclusions  of  law 
and  judgment  of  the  court  in  the  interpleader 
suit  to  the  effect  that  upon  payment  to  the 
executrix  the  bank  should  be  absolved  from 
further  liability  on  the  check  to  both  or  either 
of  said  defendants  imdoubtedly  refer  to  the 
liability  for  the  amount  of  the  check  alone, 
which,  as  above  stated,  was  the  only  liability 
on  the  part  of  the  bank  which  could  have 
been  passed  upon  by  the  court  under  the 
Issues  in  that  case.  Llke'^ise  the  stipulation 
was  not  extraneous  in  Its  application,  but 
went  only  to  the  extent  of  recognizing  the 
bank  as  a  stakeholder  for  the  purposes  of  the 
interpleader  action. 

[1SJ  While  the  present  plaintifl  is  not  es- 
topped from  bringing  tills  action  for  dam- 
ages, she  cannot  be  held  entitled  to  a  greater 
amount  of  damages  than  that  awarded  by  the 
trial  court,  namely,  interest  from  the  date  of 
refusal  to  the  date  of  deposit  in  court  This 
Is  so  because: 

"Where  there  Is  a  legal  contest  between  per- 
sons other  than  the  debtor,  rendering  It  doubt- 
ful to  whom  the  debt  should  be  paid,  the  debtor 
is  not  generally  chargeable  with  interest  during 
such  contest,  although  if  the  fund  in  such  cases 
has  been  used  by  the  debtor  and  has  earned  in- 
terest the  court  will  allow  interest  thereon  not- 
withstanding the  pendency  of  the  litigation. 
*    *    *    Where    a   fund   in   litigation   or   the 
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«mauBt  «t  a  disinited  dalm  is  deposited  in 
ooort,  or  mbject  to  its  order,  interest  is  not 
recoverable  thereon  during  the  time  it  remains 
so  deposited."    22  Cyc.  p.  155& 

"Where  a  bill  of  interpleader  is  properl; 
filed,  the  payment  of  the  money  into  conrt  stops 
the  running  of  interest;  but  if  the  fund  is  not 
paid  into  court  it  is  proper  to  compute  interest 
op  to  the  rendition  of  the  final  decree."  23 
C^c  20;  Sutherland  on  Damages  (4th  Kd.) 
Tol.  1,  p.  1223. 

When  a  debtor  bas  deposited  the  money 
beyond  his  control  In  the  custody  of  the 
court  and  within  the  reach  of  the  rightful 
owner  be  has  done  all  that  the  law  requires 
of  him.  Under  soch .  drcnmstances,  in  the 
absence  of  fraud  or  collusion,  he  cannot  be 
held  for  damages  for  a  continuing  breach  ofi 
contract  because  of  the  wrongful  claims  of 
third  parties.  If  the  plaintiff  in  interpleader 
were  liable  for  interest  as  damages  from  the 
date  of  the  refusal  to  pay  until  the  payment 
to  the  person  entitled,  the  burden  of  the  loss 
caused  by  the  necessity  of  deciding  between 
conflicting  claims  would  be  thrust  upon  tbk 
innocent  stakeholder,  thus  producing  the  very 
result  which  the  action  of  Interpleader  was 
designed  to  arold.  , 

The  Judgment  is  affirmed. 

We  concur:     WILBUB,  J.;    SLOANE,  J. 


In  re  MoGREW. 

Appeal  ef  GILBERT. 

(8.  F.  9141.) 

(Supreme  Conrt  of  California.    June  IS,  1920. 
Bchearing  Denied  July  15,  1920.) 

1.  Appeal  and  error  (S=9lOII(l)— Finding  on 
oonflloting  evidence  not  disturbed. 

A  fact  finding  supported  by  evidence,  though 
conflicting,  will  not  be  disturbed  on  appeaL 

2.  Adoption  «=»3— Statutary  rminlrementa  mmt 
be  strtotly  followed. 

The'  proceeding  for  adoption  is  a  special 
one,  and  the  requirements  of  the  statute  must 
be  strictly  construed,  particularly  with  respect 
to  the  jurisdiction  of  the  court. 

3.  Adoption  ^=>I0— Only  oourt  of  county  of 
petitioner's  residence  has  Jurisdiotlon  to  or< 
der  adoption. 

Under  Civ.  Code,  8  228,  declaring  that  one 
who  desires  to  adopt  a  child  may  for  that  pur- 
pose petition  the  superior  court  of  the  county 
in  wUch  the  petitioner  resides,  the  court  of 
the  county  in  which  the  person  desiring  to 
adopt  the  child  resides  is  the  only  one  which 
has  jurisdiction  to  declare  and  order  an  adop- 
tion, so  an  order  of  adoption  of  the  superior 
court  of  a  county  of  which  the  petitioner  was 
not  a  resident  is  void  for  want  of  jurisdiction. 


4.  Bastards    «=>l3~Falfe«r    f.  Iltoflitfnata 
ohild  may  adopt. 

Under  Ciy.  Code,  |  230,  the  father  of  an 
illegitimate  child  may  adopt  it,  ao  that  it  win 
be  deemed  legitimate,  though  he  is  not  mar- 
ried to  the  mother,  by  receiving  it  into  his 
home,  though  the  home  into  which  he  re- 
ceives it,  etc.,  is  one  in  which  he  and  the  mother 
are  living. 

6.  Adoption  «s>l6— Fatlwr  wJm  iuul  adapts^ 

bastard    ha*    suffloient    Interest    t«    attaok 

adoption  by  another. 

The  father  of  a  bastard  who  bad  adopted 

the  child  by  receiving  it  in  hia  home  no  aa  to 

give  it  the  rights  of  a  legitimate  child,  under 

Civ.  Code,  {  280,  has  sufficient  interest,  being 

not  only  the  natural,  but  the  lawful,  father  to 

attack  adoption  by  another. 

6.  Appeal  and  error  «=3l  167— Mere  errer  ef 
pleading  or  pnoadura  no  ground  for  reversal. 

Under  Const  art.  6,  I  4^,  the  fact  that 
relief  from  a  void  order  of  adoption  should 
have  been  sought  by  bill  in  equity  instead  of 
petition  or  motion,  the  six-month  period  al- 
lowed by  Code  Civ.  Proc.  |  4^,  permitting 
such  attacks,  having  expired,  is  no  ground  for 
reversing  an  order  setting  aside  the  previous 
order  of  adoption;  the  error  bebig  only  one 
of  pleading  or  procednre. 

7.  Appeal  and  error  «=>9I8(I)— No  preeomp- 
tton  as  to  how  pleading  was  entitled. 

Where  a  pleading  seeking  vacation  of  or- 
der of  adoption  was  in  all  respects  a  formal 
pleading,  save  perhaps  the  title,  which  was  not 
shown  by  the  record,  the  Appellate  conrt  will 
not  presume  anything  on  the  subject;  it  being 
claimed  the  proceeding  ehonld  be  by-  independ- 
ent action  instead  of  petition. 

8.  Judgment     «s>l8(3)— Defect    fn     entitling 
pleading  not  Invalidating  Judgment. 

Under  Code  Qv.  Proc.  (  1046,  a  defect  fai 
the  title  of  a  pleading  will  not  invalidate  a 
Judgment  if  it  intelligibly  refers  to  the  action 
or  proceeding;  so,  where  the  pleading  attack- 
ing an  order  of  adoption  was  in  all  other  re- 
spects formal,  it  cannot  be  attacked  because 
entitled  as  a  petition  instead  of  an  independent 
pleading. 

Department  1. 

Appeal  from  Superior  Court,  Clt7  and 
County  of  San  Francisco;  J.  W.  Mahon, 
Judge. 

In  the  matt«:  of  the  adoption  of  Francella 
McOrew,  a  minor.  On  petition  of  Leland 
Chester  Zimmerman,  an  order  declaring  the 
child  was  adopted  by  Hazel  McGrew  Gilbert 
was  vacated,  and  she  appeals.     Affirmed. 

Byron  C.  Parker,  of  San  Francisco  (Thomas 
P.  Wickcs,  of  San  Francisco,  of  counsel),  for 
appellant 

Dahlln  &  Jackson,  of  San  Franciaco,  for 
respondent 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der purporting  to  vacate  a  previous  order 
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wbereby  tbe  court  had  declared  that  the 
child,  Francelia  McGrew,  was  duly  adopted 
by  the  appellant,  Hazel  McGrew,  she  being 
fbea  muuarried. 

The  record  shows  that  the  order  of  adop- 
tloa  was  made  by  a  judge  of  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co on  June  19,  1917.  The  petition  for  adop- 
tioa  was  filed  by  Hazel  McOrew,  stating  t&at 
the  child  was  then  six  weeks  of  age  and  was 
an  illegltlniate  child  of  the  petitioner's  sister, 
Naomi  .McGrew,  that  the  petitioner  was  a 
resld«it  of  San  Francisco,  was  over  21  years 
ot  a«e,  and  was  willing  to  and  desired  to 
adopt  said  child,  and  that  the  mother  of  the 
dilld  consented  thereto.  The  consent  Of  the 
mother  was  duly  signed  and  filed,  and  also 
an  agreement  by  Hazel  McGrew,  aa  required 
by  the  statate.  The  order  of  adoption  was 
In  dne  form  and  included  findings  of  every 
f!act  required  by  the  statute,  including  the 
finding  that  tlie  petiUoner,  Basel  McGrew, 
was  at  that  time  residing  in  the  dty  and 
connt;^  of  San  Francisco. 

In  May,  1919,  the  respondent,  Zimmerman, 
filed  a  petition  In  the  matter  of  said  adoption 
praying  that  the  order  of  adoption  be  vacat- 
ed, and  that  he  be  awarded  the  care  and  cus- 
tody of  the  chQd.  In  his  petition  he  alleged 
Oiat  at  the  time  of  filing  her  petition  and  of 
procuring'  the  order  of  adoption  on  June  19, 
1917,  the  said  petitioner.  Hazel  McGrew,  was 
not  a  resident  of  the  city  and  county  of  San 
rrandseo,  but  was 'a  resident  of  the  county 
of  Sonoma,  state  of  California.  He  further 
alleged  that  he  was  the  father  of  the  child, 
that  he  and  the  mother  of  the  chUd  were  liv- 
ing together  as  husband  and  wife  in  San 
E^ncisco  at  the  time  of  said  adoption,  and 
that  after  the  birth  of  the  child,  and  prior  to 
Jane  18,  1917,  he  had  adopted  the  child  as 
his  own  legitimate  child  by  publicly  acknowl- 
edging it  as  his  own  child,  receiving  it  into  his 
home,  and  treating  it  as  if  it  was  tils  legit- 
imate child  in  the  manner  provided  in  sec- 
tion. 230  of  the  Civil  Code;  that  some  teaa 
weeks  after  the  birth  of  the  child  he  moved 
to  Jjaae&a  county,  where  he  secured  a  better 
position  ttian  he  had  in  San  Francisco;  that 
In  September,  1917,  he  was  drafted  and  was 
hfdd  in  the  service  of  the  United  States  from 
that  time  until  the  latter  part  of  April,  1919, 
a  short  time  before  he  filed  said  application 
to  vacate  the  order;  and  that  he  had  no 
knowledge  whatever  of  the  making  of  said 
order  of  adoption  until  after  his  return  from 
overseas.  This  petition  was  filed  on  May  8, 
1919. 

The  court  found  that  these  allegations 
were  true,  and  particularly  that  at  the  time 
of  the  filing  of  the  petition  and  obtaining  the 
order  of  adoption  by  Hazel  McGrew  she  was 
not  a  resident  of  the  city  and  county  of  San 
Francisco,  but  was  a  resident  of  Sonoma 
county,  and  that  ever  since  its  birth  said 
Zimmemmn  at  all  times  publicly  acknowl- 
edged said  child  as  his  child  and  received  it 


with  the  consult  of  its  mother  into  his  fam- 
ily, where  he  and  its  mother  resided  and  kept 
house  together,  and  at  all  times  since  the  birth 
of  said  child  supported  and  otherwise  treat- 
ed said  chUd  as  if  it  were  legitimate,  and  that 
he  thereby  adopted  the  same  as  his  own  legit- 
imate child. 

[1]  It  Is  claimed  by  the  appellant  that  these 
findings  are  not  supported  by  the  evidence; 
We  do  not  deem  It  necessary,  to  give  the  de- 
tails of  the  evidence.  It  is  sufficient  to  say, 
that  while  there  was  some  conflict,  there  was 
satisfactory  evidence  sufficient  to  sustain  the 
findings  of  the  court  on  both  propositions.  It 
may  be  proper  to  say  here  also  that  the  father 
and  mother  of  the  child  had  become  acquainted 
In  Sonoma  county,  and  the  mother  had  become 
pregnant  of  this  child,  and  that  some  four 
months  before  Us  birth  the  father  desired  to 
marry  the  mother  and  was  prevented  from 
so  doing  by  the  objections  of  the  girl's  moth- 
er; that  he  wwit  with  her  to  San  Francisco 
and  there  hired  rooms  in  which  be  lived  with 
her  until  after  said  adoption  order  was  made 
and  until  the  latter  part  of  July,  1917,  when 
he  went  to  Lassen  county  as  aforesaid ;  that 
upon  being  drafted  Into  the  army  he  had 
made  an  allotment  for  the  transmission  by 
the  government  of  the  legal  proportion  of  hla 
pay  to  the  child's  mother  for  the  support  of 
herself  and  her  child  in  accordance  with  the 
federal  law  on  the  subject 

[2,3]  The  statute  provides  that  one  who 
desires  to  adopt  a  child  may,  "for  that  pur- 
pose, petitiou  the  superior  court  of  the  coun- 
ty in  which  the  petttioner  resides,"  and  It 
also  declares  that,  if  the  persons  whose  con- 
sent- is  necessary  are  not  residents  of  said 
county,  their  writtai  consent  may  be  procur- 
ed, and  must  be  filed  in  the  superior  court  of 
the  said  county  at  the  time  of  the  application 
and  adoption.  Civ.  Code,  {  226.  This'means 
that  the  court  of  tbe  county  in  which  the 
person  desiring  to  adopt  the  child  resides  is 
the  only  county  which  has  jurisdiction  to  de- 
clare and  order  an  adoption.  The  proceeding 
for  adoption  is  a  special  one,  and  the  require- 
ments of  the  statute  must  be  strictly  con- 
strued, particularly  with  respect  to  the  ju- 
risdiction of  the  court  Bx  parte  Clark,  87 
Oal.  640,  25  Fac.  967;  Bstate  of  WUliams, 
102  Cal.  77,  86  Fac.  407,  41  Am.  St  Rep.  163; 
Estate  of  McCombs,  174  Cal.  214,  162  Pac. 
897.  It  follows,  therefore,  that  the  order  of 
adopti<Hi,  being  made  by  a  court  without  ju- 
risdiction, is  void. 

[4,  6]  The  appellant  objects  further  that  the 
order,  being  valid  on  its  face,  cannot  be  set 
aside  or  vacated  at  the  instance  of  any  per- 
son having  no  interest  in  the  matter,  and  that 
the  father  of  an  Illegitimate  child  has  no 
such  legal  interest  as  would  entitle  him  to 
apply  to  have  the  order  vacated.  It  is  to  l>e 
observed  that  the  mother  of  the  child  died 
in  the  early  part  of  April,  1919,  prior  to  the 
return  of  the  father  from  the  United  States 
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serTlce.  It  may  be  doubted  whether  the  In- 
terest of  the  father  of  an  illegitimate  child 
In  its  welfare,  after  the  death  of  the  mothe^, 
is  insufficient  to  autborlEe  him  to  apply  to 
vacate  the  order  of  adoption  of  said  child 
by  some  other  person.  The  question  Is  not 
in  the  case,  however,  and  we  need  not  consider 
it.  The  courffonnd  that  the  father  had  duly 
adopted  it  In  the  manner  provided  by  section 
230.  In  the  language  of  that  section,  "such 
child  is  thereupon  deemed  for  all  purposes  le- 
gitimate from  the  time  of  its  birth."  It  Is  well 
settled  that  such  adoption  can  be  made  by  a 
father  of  an  illegitimate  child  who  has  not 
been  married  to  Its  mother  at  the  time  of 
such  adoption.  Oamer  v.  Judd,  136  Cal.  394, 
68  Pac.  1026;  Baker  v.  Jones,  166  Cal.  113, 135 
Pac.  288;  Estate  of  McNamara,  183  Pac.  S52. 
These  cases  also  declare  that  such  adoption 
may  be  made,  although  the  only  home  the 
father  has  and  the  home  in  which  he  re- 
ceives it  is  a  home  in  which  he  is  living  with 
the  mother  as  husband  and  wife,  although 
they  are  not  married.  Consequently  Zim- 
merman was  not  only  the  natural  father, 
but  was  also  the  lawful  father,  of  the  child 
and  as  such  he  bad  the  legal  status  necessary 
to  authorize  him  to  maintain  tills  proceeding 
to  vacate  the  order. 

[I-I]  Appellant  also  objects  to  the  proce- 
dure followed  by  Zimmerman.  She  contends 
that  the  six  months  allowed  by  section  473 
of  the  Code  of  CItH  Procedure  within  which 
to  ai^ly  for  relief  by  motion  or  petition  In 
the  case  itself  had  fully  expired  before  the 
petition  was  filed,  and  that  the  only  other 
mode  by  which  relief  on  the  ground  of  fraud 
or  mistake  can  be  obtained  is  by  an  action 
in  the  nature  of  a  bill  in  equity.  If  the  point 
were  good,  a  proposition  which  It  is  not  nec- 
essary here  to  determine,  it  would  not  be 
sufficient  as  ground  tor  reversal,  since  it 
would  be  an  error  In  procedure  and  pleading 
only.  Const.,  art  6,  {  4^.  But  it  la  not  well 
taken.  The  record  shows  that  the  petition 
of  Zimmerman  stated  facts  sufficient  to  con- 
stitute a  cause  of  action  to  set  aside  the  or- 
der on  the  grounds  that  it  was  procured  by 
fraud  and  that  it  was  made  by  a  tribunal 
that  had  no  Jurisdiction  to  act  in  the  matter, 
that  a  copy  of  the  petition  and  order  to  show 
cause  was  duly  served  on  the  appellant,  and 
that  she  appeared  In  court  at  the  trial  and 
contested  the  matter  without  making  any  ob- 
jection to  the  form  of  the  proceeding,  or  to 
the  manner  of  service  of  process.  It  does 
not  even  appear  that  the  pleading  filed  by 
Zimmerman  and  said  to  be  a  petition  was 
not  in  fact  and  form  a  complaint  in  an  inde- 
pendent action  to  vacate  the  order  of  adop- 
tion. It  is  In  all  formal  respects  a  pleading 
of  that  character,  except  perhaps  in  the  title, 
and  the  record  before  us  does  not  show  how 
the  paper  is  entitled.  So  far  as  we  luiow, 
it  was  properly  entitled  as  an  independent 


action,  and  we  win  not  presume  anytiblng  on 
that  subject  which  Is  not  shown  by  the  rec- 
ord. A  mere  defect  in  the  title  of  a  paper 
in  the  case  does  not  operate  to  invalidate  a 
Judgment  if  it  intelligently  refers  to  the  ac- 
tion or  proceeding.  Code  Civ.  Proc.,  f  1(H& 
The  order  appealed  from  is  affirmed. 

We  concur:  OLNEIT,  J.;  I/AWLOB,  J. 


SAUNDERS  V.  SIMNIS.     (L.  A.  5439.) 

(Supreme  Court  of  CalifornU.    June  14,  1820.) 

1.  Executors  and  administrators  «sa202(l)  — 
Enforoeinent  of  revived  Judgneat  Mt  llMHatf 
to  exeoHtlon. 

Code  Civ.  Proc  |  686,  which  has  an  in- 
troductory  claaae,  "execution  after  0ve  years." 
and  thereafter  provides  that  judgment  may  be 
enforced  or  carried  into  execution  after  the 
lapse  of  five  years  by  leave  of  the  court,  does 
not  limit  enforcement  of  a  judgment  revived  by 
leave  of  the  court  to  enforcement  by  execution, 
but  permits  its  enforcement  by  claim  and  suit 
against  the  administrator  of  the  estate  of  a 
judgment  debtor  as  provided  by  sections  1498, 
1504,  1505. 

2.  Exaoatars  aad  administrators  «s>42l— Salt 
to  enforeo  payment  of  ludgment  not  aotioa 
for  new  Judgment 

A  suit  against  administrator  ba«ed  on  a 
judgment  against  deceased  to  obtain  judgment 
for  payment  of  the  claim  against  the  estate  in 
due  course  of  administration  is  not  an  action 
for  new  judgment  liability,  but  under  Cod* 
Civ.  Proc.  I  1604,  only  establishes  the  valiffity 
of  the  claim  the  same  as  if  it  bad  been  allowed 
by  the  administrator  and  approved  by  the  court. 

3.  Judgment  S=>855— Statute  for  relief  of  Jndg- 
ment  gives  oonrts  diseretida  to  renovo  !!■■ 
itatlons. 

Code  CSv.  Proc.  {  686,  anthorising  enforce- 
ment of  judgments  after  lapse  of  five  years  by 
leave  of  the  court  merely  authorises  the  conrts 
in  their  discretion  to  permit  the  enforcement  by 
the  ordinary  process  provided  by  law  of  a 
judgment  otberwige  barred  by  section  336. 

4.  Divorce  «=93ll— Child  cannot  satisfy  Jadg- 
msnt  against  father  for  support  famished  by 
mother. 

Where,  in  divorce  proceedings,  the  custody 
of  a  minor  daughter  has  been  awarded  to  her 
mother  and  her  father  was  ordered  to  pay 
fixed  sums  for  her  support  until  her  majority, 
a  release  of  the  father  by  the  daughter  after 
she  became  of  age  is  no  bar  against  recovery 
by  the  mother,  who  provided  support  for  the 
daughter,  of  the  unpaid  installments. 

In  Bank. 

Appeal  from  Superior  Court  Orange  Goon* 
ty;   W.  U.  Thomas,  Judge. 

Action  by  Alpharetta  Saunders  against  Dan 
W.  Simtus  as  administrator   with  the  will   an- 
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nexed  of  tbe  estate  of  Albert  S.  Collins,  de- 
ceased. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Slmma  &  Fnlwlder,  of  Los  Angeles,  for  ap- 
pellant. 

H.  y.  Wdsel,  of  Anaheim,  and  William  ft 
Bntan,  of  Santa  Ana,  for  respondent 

SliOANB,  J.  Hie  respondent  on  tbls  ap- 
peal obtained  a  Judgment  in  her  action  for 
divorce  against  her  husband,  Albert  S.  Col- 
lins, awarding  her  the  custody  of  their  minor 
diUd,  liida  Collins,  and  requiring  the  defend- 
ant to  pay  to  plaintiff,  respondent  here,  the 
sum  of  $1S  per  month  for  the  support  of 
the  minor.  No  payments  were  made  under 
this  Judgment.  Respondent  furnished  from 
her  own  resources  the  child's  maintenance 
until  she  became  of  age. '  The  accrued  amounts 
dne,  owing,  and  unpaid  at  that  time  linder  the 
Judgment  aggregated  the  sum  of  $1,200  be- 
sides interest 

The  Jndgmoit  debtor,  Albert  8.  Collins, 
died  In  the  county  of  Orange  on  the  4th  of 
August,  1910,  some  16  years  after  the  entry 
of  the  Judgment  and  about  10  years  after, the 
last  installment  on  the  payments  fell  due. 
On  the  17th  of  May,  1917,  the  respondent  here 
applied  to  the  superior  conrt  of  San  Bernardi- 
no county,  where  the  original  action  was  had, 
for  leave  to  enforce  the  Judgment  imder  the 
provisions  of  section  686  of  the  Code  of  Qvil 
Procedure, 

This  section  in  so  far  as  pertinent  to  this 
case.  Is  as  follows: 

"Sec  685.  Eaeoution  After  Five  y«or».— In 
all  caoea  the  judgment  may  be  enforced. or  car- 
ried into  execntion  after  the  lapse  of  five  years 
from  the  date  of  its  entry,  by  leave  of  the  court, 
upon  motion,  or  by  Judgment  for  that  purpose, 
founded  open  supplemental  pleadings." 

The  conrt  in  this  Instance  made  an  order 
that  the  Judgment  "may  be  enforced-  and  car- 
ried into  effect"  and  found  that  with  accrued 
interest  the  sum  of  $2,112  was  owing  and  un- 
I>eid.  33ie  order  furttier  recited:  "13iat 
plaintiff  Is  hereby  given  the  right  to  enforce 
the  same  as  provided  by  law  against  the  es- 
tate of  Albert  S.  Collins,  deceased." 

The  Judgment  thus  fortified  and  revived 
was  thereupon  presented  as  a  claim  against 
the  estate  of  the  deceased  Judgment  debtor, 
and  upon  its  rejection  by  the  failure  of  the 
administrator  to  act  thereon  within  ten  days 
snit  was  instituted  by  respondent  against  the 
administrator  in  the  county  of  Orange,  where 
the  probate  proceedings  were  pending,  to 
have  the  Judgment  adjudged  a  valid  claim 
against  the  estate,  to  be  paid  in  due  course  of 
administration,  judgment  was  so  made  and 
entered  in  the  superior  court  of  Orange  coun- 
ty, and  it  is  from  this  Judgment  that  the  ap- 
peal is  taken. 

Appellant  concedes  the  jurisdiction  of  the 
San  Bernardino  superior  court  to  entertain 
the  motion  rnd  to  grant  leave  to  enforce  the 


Judgment  by  execution  after  the  period  of  the 
statute  of  limitations  had  run,  but  contends 
that  no  authority  is  given,  under  section  685, 
to  grant  any  further  relief  than  could  b^  ob- 
tained under  an  execntion,  and  disputes  the 
Jurisdiction  of  the  superior  court  of  Orange 
county  to  give  the  judgment  appealed  from. 

[1]  We  fail  to  understand  upon  what  tiie- 
ory  of  construction  appellant  claims  that  the 
relief  granted  by  section  686  in  case  of  a 
money  Judgm«it  is  limited  to  enforcement  by 
execntion.  It  Is  tme  the  text  of  the  section 
is  introduced  by  the  disconnected  clause  "exe- 
cution after  five  years,"  but  it  is  apparait 
from  the  context,  which  provides  that  "in  all 
cases  the  Judgment  may  be  raiforced  Or  car- 
ried into  execution  after  the  lapse  of  five 
years,"  that  the  word  "execution"  is  used  in 
the  broad  sense  of  execution  or  carrying  into 
effect  by  such  means  as  are  provided  by  law 
for  the  enforcement  of  various  classes  of 
Judgments,  wtere  a  Judgment  debtor  has 
died,  It  is  directed  by  section  1505  of  the  Code 
of  Civil  Procedure  that  no  execntion  shall  is- 
sue on  the  Judgment,  but  that  it  shall  be  pre- 
sented to  flie  executor  or  administrator  like 
any  other  claim.  Section  1498  of  the  Code  of 
Civil  Procedure  provides  that  where  a  claim 
is  rejected  the  holder  may  bring  suit ;  and  it 
is  declared  by  section  1604,  of  Code  of  ClvU 
Procedure,  that  a  Judgment  rendered  against 
an  executor  or  administrator  "upon  any 
claim  for  money  against  the  estate"  only 
establishes  the  daim  In  the  same  manner  as 
If  it  had  been  allowed  by  the  executor  or  ad- 
ministrator and  a  Judge,  and  the  judgment 
must  lie  that  the  executor  or  administrator 
pay  in  due  course  of  administration  the 
amount  ascertained  to  be  due.  This:  is  the 
method  for  enforcing  a  judgmoit  after  the 
death  of  a  judgment  debtor  substituted  by 
law  In  place  of  enforcement  by  writ  of  execu- 
tion. It  Is  the  same  procedure  that  would 
have  been  required  after  the  death  of  the 
Judgment  debtor  if  the  statute  of  limitations 
had  not  run  on  the  demand.  We  see  no  rea- 
son why  this  sort  of  relief  may  not  be  granted 
under  section  685,  as  wdl  as  that  by  issuance 
and  levy  of  a  writ  of  execution. 

[2]  The  suit  to  obtain  Judgment  for  pay- 
ment of  a  claim  in  due  course  of  administra- 
tion is  not,  as  appellant  seems  to  think,  an  ac- 
tion to  establish  a  new  Judgment  liability, 
based  upon  the  old,  but,  as  set  forth  in  sec- 
tion 1504  of  the  Code  of  Civil  Procedure,  only 
establishes  the  validity  of  the  claim  In  the 
same  manner  as  if  it  had  been  allowed  by  the 
administrator  and  approved  by  the  court. 
Hall  V.  Cayot  141  CaL  13,  74  Pac.  299; 
Estate  of  More,.  121  Cal.  638,  64  Pac.  148. 
And  It  is  held  that  the  allowance  of  a  claim 
Is  not  in  any  true  sense  a  judgment.  Mort<m 
r.  Adams,  124  Cal.  229,  66  Pac.  1038,  71  Am. 
St  Uep.  53.  There  is  nothing  in  Doehla  v. 
PhiUips,  151  Cal.  489,  91  Pac.  830,  and  other 
decisions  cited  by  appellant,  contrary  to  the 
view  expressed.   In  the  cases  dted  executions 
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were  Issued  because  they  happened  to  afford 
appropriate  and  adequate  relief,  but  there  is 
nothing  to  Indicate  that  some  other  appro- 
priate means  for  collecting  the  Judgment  could 
not  be  resorted  to  in  a  proper  case. 

[3]  Section  685  Is  a  Umltatlon  upon  the 
operation  of  the  statute  of  limitations  under 
section  33C  of  the  Code  of  Civil  Procedure  to 
the  extent  that  It  places  within  the  discretion 
of  the  courts  the  power  to  authorize  the  en- 
forcement by  the  ordinary  processes  provided 
by  law  of  a  Judgment  otherwise  barred  by  the 
statute.  That  is  what  was  done  in  this  in- 
stance. 

[4]  As  a  further  defense  in  this  action  the 
defendant  Introduced  an  agreement  of  settle- 
ment executed  between  Lida  Collins,  the 
daughter,  and  the  administrator  of  the  fa- 
ther's estate,  executed  after  she  became  of  age, 
in  which  she  attempted  to  release. the  estate 
from  liability  under  this  order  for  mainte- 
nance. Appellant  argues  thdt  the  daughter 
was  the  real  beneficiary  of  Ofe  maintenance 
fund,  and  the  respondent  her  mother,  merely 
a  trustee.  The  original  Judgment  of  the  court 
directed  the  payment  of  this  money  to  the 
mother  to  assist  her  in  the  support  of  the 
child  placed  In  her  custody.  Having  furnish- 
ed such  support  from  her  own  resources  she  is 
clearly  entitled  to  recover  It  in  this  proceed- 
ing In  her  own  name  and  for  her  own  reim- 
bursement, and  the  trial  court  properly  disre- 
garded the  attempted  release  by  the  daughter. 

The  Judgment  appealed  from  is  affirmed. 

We  amcur:  ANGEIXOTTI,  O.  J.;  LBN- 
NON,  J.;  WILBUR,  J.;  SHAW,  J.;  OLNBT, 
J. ;   LAYHJOR,  J. 


MUN80N  V.  FISHBURN  et  al.    (L.  A.  4909.) 

(Supreme  Court  of  California.    June  19,  1920. 
Rehearing  Denied  July  19,  1920.) 

1.  Joint  adventurM  «=s4(l)— Duty  of  partial 
deflned. 

Assodates  in  a  common  enterprise  have  the 
duty  to  each  other  to  make  full  disdoBurea  of 
any  preference  or  profit  not  common  to-  all 
associates. 

2.  Corporations  <8=930(2)  —  False  representa- 
.tion  that  option  holders  were  subscribers  on 

same  basis  warrants  rescission. 
Opti(m  owners  and  promoters  will  not  be 
allowed  to  retain  profits  realized  from  the  ex- 
ercise of  the  option  unless  the  fact  of  such 
interest  is  disclosed  in  advance,  and  the  claim 
of  disclosure  of  profits  will  -not  relieve  tbem 
from  a  rescission  or  damages  because  of  false 
representations  that  they  had  no  interest  in 
the  options,  but  were  subscribers  to  the  stock 
of  a  corporation  on  the  same  basis  as  plain- 
tiff, whom  they  thereby  induced  to  subscribe. 


3.  Fraud  <&=»27>-False  reprssentatlea  that  de- 
fendants have  subsoribed  for  stook  on  same 
terms  held  actionable. 

The  principle  that  a  false  statement  as  to 
price  paid  is  actionable  is  equally  applicable  to 
false  representations  that  others  have  subscrib- 
ed for  corporate  stock  on  the  same  terms  on 
which  it  is  sought  to  and  did  induce  plaintiff  to 
subscribe. 

4.  Corporations  ^s>80(l2)— Rotarn  of  stock 
held  to  put  sellers  In  statu  que. 

Where  stock  was  issued  directly  to  plain- 
tiff from  a  corporation  but,  at  the  instance  of 
defendants  and  in  compliance  with  their  agree- 
ment to  sell  him  one  share  for  every  dollar 
subscribed  and  paid  on  a  syndicate  agreement 
wtiich  was  induced  by  fraud,  if  plaintiff's  offer 
to  return  the  stock  to  defendants  had  been 
accomplished,  it  would  have  put  defendants  in 
statu  quo. 

9.  Corporations  «=980(I0)— Four  months'  do- 
lay  no  defense  to  notion  by  stook  subsoribor 
for  damaflos. 
Laches  arising   solely  from  four  months' 

delay  is  no  defense  to  an  action  by  subscriber 

to  stock  for  damages,  and  this  is  sufficient  to 

defeat  a  general  demurrer. 

6.  Corporations  $=980(10)— Delay  of  a  stook 
subscriber  la  bringing  notion  for  resolsslon 
held  not  laches. 

Where  a  stock  subscriber  did  not  learn  of  a 
fraud  and  his  right  to  rescind  until  about  four 
months  previous  to  action,  and  then  promptly 
offered  to  rescind,  his  four  months'  delay  in 
consolting  an  attorney  was  not  so  onreasonable 
as  to  amount  to  ladies,  where  determination 
of  his  legal  rights  was  difficult. 

7.  Corporations  is=>80(  10)— Payment  of  as- 
sessmsnts  to  preserve  stook  for  tondor  to 
seller  does  not  prevent  reselssion. 

Plaintiff's  payment  of  corporate  stock  as- 
sessments after  discovery  of  fraud  inducing 
its  purchase  does  not  constitute  affirmance  bar- 
ring his  action  for  rescission,  since  he  was  en- 
titled to  preserve  the  property  so  he  could 
tender  it  back. 

8.  Corporations  «s>80(l2)  —  Danagos  snfll- 
clently  ailegsd  for  rescission  of  pnreiiase  of 
stook. 

Allegation  that  plaintiff  was  induced  to 
purchase  corporate  stock  at  a  fictitious  value 
hecause  of  representation  that  defendants  had 
purchased  up<mi  the  same  basis,  and  that  plain- 
tiff subsequently  fotmd  that  they  were  joint 
owners  with  anotber  of  options  to  be  pur- 
chased by  the  corporation,  and  that  the  value 
of  the  stock  purchased  had  never  been  greater 
than  three-fifths  of  the  fictitious  value  which  he 
paid,  held  sufficient  allegation  of  damages  for 
resdssion;  it  not  being  necessary  to  plead  and 
prove  the  predae  amount  aa  in  case  of  deceit. 

9.  Sales  <3=>I30(2)— Exact  damage  need  not  be 
shown  In  action  for  rescission. 

In  an  action  for  rescission  of  a  sale  for 
fraud,  the  exact  amount  of  damage  need  not  be 
shown,  provided  it  be  in  an  appredable  sum. 
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10.  Fraad  «s>47,  59(1)— Oamaaes  memnrad  by 
amviiiit  paid  for  stock  with  7  per  cent.  ia> 
terett  less  value  of  stock  upon  discovering 
fraud. 

Where  the  action  la  for  damages  for  fraud- 
ulent representations  inducing  the  purchase  of 
corporate  stocli,  plaintiff  must  allege  and  prove 
a  definite  amount  and  the  measure  of  dam- 
ages, which  would  be  the  amounts  paid,  indad- 
Ing  assessments  on  the  stock,  with  interest  at 
7  per  cent,  from  the  dates  of  such  payments, 
less  tlie  TBlne  of  the  stock  at  the  time  of  dis- 
covering the  fraad. 

11.  Cerporatlena  «s>80(6)  —  Falsa  statement 
tbat  defeadanto  had  purchased  stock  en  same 
baais  held  actionable. 

Where  the  valne  of  defendant's  connection 
irith  a  syndicate  may  not  be  capable  of  ascer- 
tainment, nevertheless,  if  plaintiff  was  induced 
to  purchase  corporate  stock  by  defendants' 
false  representations  as  to  their  purchase  of 
snch  stock  on  the  same  basis,  and  thus  change 
his  position  in  reliance  thereon,  the  lessened 
value  of  the  stock  would  constitute  damage 
for  purpose  of  rescission,  and  the  complaint 
on  such  theory  is  sufficient. 

12.  Corporations  C=380(  12)— Rescission  of  pur- 
chase of  stock  Induced  by  fraud  not  limited  to 
rescission  against  corporation.  < 

Though  defendants  were  not  vested  with 
any  discretion  in  purchasing  property  for  the 
corporation  and -never  owned  the  stock  which 
they,  by  fraudulent  representations,  induced 
plaintiS  to  purchase,  yet,  where  the  stock  waa 
taken  upon  their  false  representations  tbat 
they  had  purchased  stock  on  the  san)e  basis 
tbat  plaintiS  was  induced  to  purchase,  they 
failed  to  disclose  their  interest  with  another 
in  options  on  land  the  company  was  taking,  and 
plaintiS  could  rescind  as  against  them,  and 
was  not  limited  to  rescission  against  the  cor* 
poration. 

Department  1. 

Appeal  from  Superior  Court,  hoe  Angeles 
County ;   Fred  H.  Taft,  Judge. 

Action  by  S.  M.  Munson  against  J.  B. 
Flahbum  and  others.  Judgment  for  defend- 
ants, and  plalnttft  appeals.    Reversed. 

James  S.  Bennett,  of  Los  Angeles,  for  ap- 
pellant. 

O'Melveny,  Stevens  &  Mllllken,  John  E. 
Blby,  Walter  K.  TuUer,  Edwin  A.  Meserve, 
Sblrley  B.  Meserve,  and  Gilwon,  Dpnn  & 
Cnitclier,  all  of  Los  Angeles,  for  respondents. 

LAWLOR,  J.  This  is  an  appeal  from  a 
Judgment  on  demurrer  entered  in  favor  of 
the  'defendants  and  against  the  plaintiff. 
The  action  was  brought  by  the  plaintiff  for 
the  rescission  of  a  contract  by  which  he  sub- 
scribed to  a  syndicate  to  be  formed  by  the 
defendants  to  acquire  certain  land,  or  for 
damages  If  resdssion  should  be  found  to  be 
inequitable. 

It  is  alleged  in  the  complaint  that  the  de- 
fendants J.  R  Fishbum,  president  of  the 
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National  Bank  of  California,  B.  I.  Rogers, 
vice  president  of  said  bank,  R.  A.  Rowan  & 
Co.,  a  corporation,  and  W.  H.  Joyce  were 
the  owners  of  options  to  buy  a  certain  tract 
of  2,800  acres  of  land  in  Los  Angeles  county; 
that  a  syndicate  waa  formed  for  the  purchase 
of  said  land;  that,  for  the  purpose  of  in- 
ducing the  plaintiff  to  subscribe  for  shares 
in  the  syndicate  and  thereby  become  a  co- 
purchaser  of  the  laud  with  the  defendants 
and  other  subscribers,  "defendants  and  each 
of  them  represented  to  plaintiff  that  the  de- 
fendants R.  A.  Rowan  &  Co.  and  W.  H.  Joyce 
were  the  owners  of  the  options  to  purchase 
the  land";  that  the  price  to  the  subscribers 
to  the  syndicate  was  $850  per  acre,  payable 
as  follows:  $920,000  in  cash  on  December  9, 
1912,  and  the  balance  in  two  Installments 
of  equal  amount  in  five  and  ten  years,  re- 
spectively, from  the  date  of  the  exercise  of 
the  said  options;  that  the  said  price  was 
about  $87.50  per  acre  In  excess  of  the  price 
to  the  said  option  owners,  who  were  to  re- 
ceive and  retain  the  difference  for  their 
options  and  services;  that  Fishbum  and 
Rogers  had  subscribed  to  said  syndicate  and 
would  pay  on  an  equal  basis  with  the  other 
subscribers  the  sum  of  $25,000,  respectively, 
Into  the  said  subscription  fund  of  $920,000; 
"tbat,  relying  upon  said  r^resentations  that 

•  •  •  Fishbum  and  Rogers  had  each  sub- 
scribed the  sum  of  $25,000  to  said  syndicate 
agreement  on  an  equal  basts  with  plaintiff 
and  would  pay  In  the  amount  of  their  said 
subscriptions,  •  •  •  plaintiff  on  or  about 
the  10th  day  of  November,  1912,  signed  said 
syndicate  agreement  and  subscribed  tbexe- 
to  the  sum  df  $5,000,"  and  thereafter  paid 
said  sum  to  defendants  Rowan  ft  Co.  and 
Joyce;,  "that,  had  it  been  disclosed  to  plain- 
tiff   that    •    •    •    Fishbum    and    Rogers 

•  •  •  had  an  interest  in  said  options  or 
In  said  profits,  plaintiff  would  not  have  sub- 
scribed to  said  syndicate  agreement  or  paid 
In  the  amount  of  his  said  subscription  or  any 
part  thereof  or  at  all  become  a  party  to  said 
syndicate  agreement;"  that  these  represen- 
tations were  false  In  this,  "that  it  was  under- 
stood and  agreed  by  and  between  defend- 
ants •  •  •  that  the  amounts  of  said  sub- 
scriptions •  •  •  made  by  •  •  •  Rog- 
ers and  Fishbum,  respectively,  when  paid  In 
by  them,  should  be  returned  to  them,  re- 
spectively, as  their  shares  of  the  profit  of 
$87.50  per  acre  mentioned  In  said  syndi- 
cate agreement  as  being  received  and  retained 
by  •  ♦  •  R.  A.  Rowan  &  Co.  and  Joyce" ; 
that  Fishbum  and  Rogers  were  the  owners 
of  a  one-tenth  Interest,  respectively,  in  the 
options  represented  to  the  plaintiff  as  being 
owned  exclusively  by  the  disclosed  option 
owners.  Rowan  &  Co.  and  Joyce;  that  at 
the  time  plaintiff  signed  the  syndicate  agree- 
ment the  names  of  Fishbum  and  Rogers  ap- 
peared as  subscribers  thereto  with  their  sub- 
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flcriptlons  In  the  sum  of  $25,000  each,  and 
that  they  concealed  from  and  failed  to  dis- 
close to  plaintiff  that  there  was  an  agree- 
ment between  them  to  the  effect  that  the  sub- 
-scriptlons  of  the  nndisclosed  option  owners 
should  be  returned  to  them  as  their  share  of 
said  profits. 

It  is  further  alleged  that  on  December  S, 
1912,  the  amount  of  the  subscription  fund 
having  been  paid  in  ahead  of  time,  the  pur- 
chase of  the  land  was  made,  and  a  corpora- 
tion, known  as  the  Laguna  Land  ft  Water 
Company,  organized;  that  this  corporation 
was  capitalized  at  $2,000,000,  and  stocit  was 
issued  and  divided  Into  2,000,000  shares  of 
the  par  valne  of  $1  each;  that  920,000  shares 
of  this  sto<^  were  Issued  to  the  option  own- 
ers. Rowan  &  Co.  and  Joyce,  in  consideration 
of  the  transfer  of  the  land  to  the  corpora- 
tion; that  these  920,000  shares  were  dis- 
tributed to  the  subscribers  to  the  syndicate 
at  the  rate  of  one  share  for  each  dollar 
subscribed;  that  on  the  same  day  25,000 
shares  were  Issued  to  each  of  the  defendants 
Flshbum  and  Rogers,  although  they  did  not 
pay  their  subscriptions  yntil  January  24, 
1913;  that  on  the  last-mentioned  date  they 
made  a  pretended  payment  to  Rowan  &  C!o. 
and  Joyce  of  the  amount  of  their  subscrip- 
tions, and  that  at  the  same  time,  and  pursu- 
ant to  the  agreement  that  the  amount  of 
their  subscriptions,  when  paid,  should  be  re- 
turned to  them  as  their  share  of  the  profits, 
they  received  back  from  Rowan  ft  Co.  and 
Joyce  the  Identical  amount  paid  in  by  them. 

The  complaint  then  alleges  that  the  plain- 
tiff first  discovered  the  fraud  <xi  June  1, 
191S,  but  was  not  aware,  until  some  time 
In  November,  1916,  of  his  right  to  rescind. 
On  November  29,  1915,  plaintiff  notified  the 
defendants  that  be  rescinded  the  agreement, 
tendered  back  the  stock  which  had  been 
issued  to  him,  demanded  his  maaej,  and, 
being  refused,  brought  this  suit 

The  demurrer  was  to  the  second  amended 
complaint  as  amended,  on  the  following  gen- 
eral grounds: 

"(1)  That  the  same  does  not  state  facts  snfll- 
cient  to  constitute  a  cause  of  action. 

"(2)  That  the  same  la  uncertain  in  the  fol- 
lowing respects,  and  each  of  them: 

"(a)  It  cannot  be  ascertained  how  the  pay- 
ment «f  $25,000  made  by  J.  B.  Fishbarn  was 
a  pretended  or  fictitioas  payment. 

"(b)  It  cannot  be  ascertained  how  the  pay- 
ment of  $25,000  made  by  R.  I.  Rogers  was  a 
pretended  <^  fictitious  payment." 

The  demurrer  was  sustained  without  leave 
to  amend,  and  Judgment  was  entered  in  favor 
of  the  defendants  with  costs. 

[1]  1.  It  is  well  settled  that  associates  In 
a  common  enterprise,  under  whatever  guise, 
have  a  duty  to  each  other  to  make  full  dis- 
closure of  any  preference  or  prout  not  common 
to  all  of  the  associates.  In  Lomlta  Land 
ft  Water  Ca  v.  Robinson,  164  Cal.  36,  97  Fac. 


10,  18  L.  R.  A.  (N.  S.)  1106,  the  defendant 
had  secured  an  option  on  a  certain  tract  of 
land  for  the  stun  of  $27,600.  He  told  one 
Whitlock  that,  if  he  would  find  him  a  pur- 
chaser wbp  would  pay  $33,000  for  the  prop- 
erty, he  (defendant)  would  pay  Whitlock 
$3,000.  Whitlock  organized  a  corporation 
to  make  the  purchase,  and  himself  subscribed 
to  the  fund  being  raised  to  make  the  pay- 
ment, but  he  did  not  disdose  to  his  associates 
or  cosubscrlbers  that  he  was  to  get  a  profit 
The  court  said : 

"When  he  did  this,  he  assumed  as  to  his  as- 
sociates, under  a  weli-estabUsbed  rule  of  law,  a 
relation  analogous  to  that  wUdi  exists  between 
partners,  and  was  precluded  from  making  any 
secret  profit  out  of  the  contemplated  purchase 
at  their  expense.  The  implied  underttanding  he- 
tioem  iokU  pmrehaten  U  that  each  i»  tmtagint 
in  on  enterprice  aolely  for  the  mutvel  end  eomr 
mon  henefit  and  adw/ntagg  of  ail,  a»d  that  each 
ha»  a  common  intere$t  toitk  the  oihen,  aooord- 
inff  to  the  amomU  of  hit  aubaoription."  (Ital- 
ics ODTS.) 

The  principle  of  that  case  was  followed  in 
Callfornla-Calaveras  Mln.  Co.  v.  Walls,  170 
Cal.  285,  293,  149  Pac.  595,  599.  which  quotes 
from  the  syllabus  of  the  former  case  as 
follows: 

"Promoters  of  a  corpomtioii  formed  tor  tiie 
express  purpose  of  purchasing  a  pertieular 
piece  of  property  occupy  a  fiduciary  relation  to 
their  cosubscrlbers,  and  are  bound  to  trnthtoUy 
declare  to  their  associates  any  persona]  interest 
they  may  have  in  the  matter  of  the  pnrchaaew 
Without  such  disclosures  they  cannot  legally 
profit  at  the  expense  of  their  associates,  and  if 
they  were  guilty  of  any  miarepresentatioBB  of 
facts  or  suppression  of  truth  in  relation  to  thdr 
personal  interest  in  the  proposed  purchase,  the 
corporation  is  entitled  to  set  aside  the  transac- 
tion, or  recover  compensation  for  any  loss 
which  it  has  suffered." 

See,  also.  Western  States  life  Ins.  Co.  v. 
Lockwood,  166  Cal.  1S5,  135  Pac.  496;  Smith 
T.  Goethe,  147  Cal.  725,  82  Pac.  884;  Paciflc 
Vinegar,  etc.,  Works  v.  Smith,  145  Cal.  382, 
361,  78  Pac.  550,  104  Am.  St  Rep.  42;  Sims 
V.  Petaluma  Gaslight  Co.,  131  Cal.  656,  63 
Pac.  1011;  San  Pedro  Lnmb«  Co.  v.  Rey- 
nolds, 121  Cal.  74,  53  Pac  410. 

[2]  While  it  Is  true  that  In  some  of  the 
cases  'just  cited,  for  example  the  Calaveras 
Case,  It  was  not  disclosed  by  the  promoters 
that  any  one  connected  with  the  organization 
of  the  enterprise  was  to  get  a  profit,  and  in 
the  instant  case  it  was  made  known  to  the 
subscribers  that  Rowan  &  Co.  and  Joyce  were 
to  receive  the  profits,  nevertheless  the  same 
principle  applies.  Flshburn  and  Rogers  held 
themselves  out  to  the  public  as  subscribeTS 
who  had  enough  faith  in  the  venture  to  risk 
$25,000  on  it.  and,  because  of  this  and  the 
position  they  occupied  in  the  financial  world, 
plaintiff  was  Induced  to  subscribe  to  the 
syndicate,  which  he  alleges  he  would  not  have 
done  had  he  known  that  they  were  interested 
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In  tbe  optI<ms  to  an  extent  e<[ual  to  tbe 
amount  of  their  subscriptions.  Tbe  law  Im- 
posed upon  these  defendants  the  same  duty 
to  disclose  their  interest  in  the  options  as  it 
Imposed  upon  Bowan  &  Co.  and  Joyce. 
There  could  be  no  queati<m  of  {rialntiff's  right 
of  action  if  there  had  been  no  disclosures  as 
to  the  profits,  for  it  is  well  settled  that  an 
option  holder  or  promoter  will  not  be  allowed 
to  retain  proflts,  realized  from  the  exercise 
of  tbe  option,  unless  the  fact  of  his  interest 
in  tbe  option  Is  disclosed  in  advance.  We 
think  that  Fishburn  and  Rogers,  in  addition 
to  being  optlOQ  ownera,  were  Joint  promoters 
with  Bowan  &  Ga.  and  Joyce,  and  hence 
weve  equally  bound  to  make  known  to  pro- 
spective subBcriberB  tbe  nature  and  extent  of 
their  Interest  in  the  enterprise.  If  we  undw- 
stand  defendants'  position,  it  is  this:  Tliat, 
since  tbe  amoimt  of  the  profits  to  accrue  was 
folly  disclosed  to  tbe  plalntlfT,  he  will  not  be 
beard  to  complain  that  he  wAs  not  informed 
as  to  wbom  tbe  profits  would  go.  But  this 
position  ignores  tbe  dalm  of  the  plaintiff 
that  he  is  entitled  to  rescission  or  damages 
because  of  the  fnlse  representations  that  Fish- 
bum  and  Bogers  bad  no  interest  in  the  op- 
tions but  were  sutwcrlbers  on  tbe  sane  basis 
as  himself,  and  that  tie  was  induced  by  these 
false  representations  to  subscribe,  which  be 
would  not  otherwise  have  done. 

(I]  In  Talmage  v.  Sanitary  Security  Go., 
SI  App.  DiT.  496,  52  N.  Y.  Supp.  139,  where 
three  actions  -  were  brought  to  rescind  sub- 
scriptions to  the  capital  stock  of  the  defend- 
ant company  and  recover  the  installments 
paid  thereon  on  tbe  ground  that  certain  m^i 
of  standing  In  the  community  had  held  them- 
selves out  as  subscribers,  when  in  reality 
their  stock  was  given  to  them,  tbe  court  said: 

"We  think  that  the  representations  were  ma- 
terial. Tbe  fact  that  other  persona  had  lub- 
scribed  to  th»  stock  of  the  defendant  in  a  large 
amount  (especially  that  the  two  experts  men- 
tioned  had  thought  well  enough  of  the  scheme 
to  invest  in  it)  would  naturally  influenee  the  de- 
termination of  the  plaintiffs  in  reference  to  sub- 
scribing to  the  stock.  With  the  exception  of 
men  of  extremely  cool  jndgment  and  great  con- 
fidence in  their  own  judgment,  we  all  are  apt  to 
be  influenced  in  our  action  and  conduct  by  the  ac- 
tion and  conduct  of  our  fellows.  Especially  is 
this  the  case  in  specolations.  •  •  •  Now,  of 
coarse,  what  concerns  the  purchaser  is  the  value 
of  the  property.  In  itself,  the  price  paid  by 
the  vendor  is  not  of  any  moment,  but  it  is  of 
vital  importance  to  the  purchaser  in  forming  his 
Judgment  as  to  valne.  The  law  recognixes  this 
tact,  and  holds  a  false  statement  as  to  price  paid 
actionable.  Tft«  principle  it  eqwMy  applicable 
to  fiepreso»tott(MU  that  other  pertom  have  p«r- 
cAoMd  timilar  property,  or  luhicribei  for  gtook 
on  the  tame  terms  upon  vihioh  it  U  loutM  to 
inivce  any  person  to  bacoma  a  tMbteriber." 
(Italics  ours.) 

Seev  also,  Garrett  Co.  v.  Olark,  42  Misc. 
Rep.  610,  87  N.  Y^  Snpp.  580;  Kose  v.  Mer- 
chants' Trust  Co.,  ^  N.  Y,  Supp.  956,  29 
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U  R.  A.  [N.  S.]  47T,  note;  20  N.  Y.  Ann. 
Cos.  86,  notes;  2  Elliott  on  Contracts,  105. 
[4]  2.  Defendants  contend  that  in  any  event 
plaintiff  could  not  have  rescission  for  tbree 
reasons: 

"E'irst,  it  was  impossible  to  put  defendants  ia 
statu  quo;  second,  plaintiff  himself  wus  guilty 
of  laches;  third,  by  paying  assessments  on  the 
stock  with  full  knowledge  of  the  facts  plaintifl 
himself  affirmed  the  transaction." 

We  think  there  is  no  merit  In  any  of  tbeoe 
contentions. 

As  to  the  first,  it  Is  snfBdent  to  point  out 
that  the  agreement  of  the  defendants  was  in 
effect  an  agreement  to  sell  to  the  plaintiff 
one  share  of  the  corporate  stock  for  every 
dollar  he  subscribed  and  paid  upon  the  syn- 
dicate agreement ;  that,  wtille  it  is  true  that 
the  stock  was  issued  to  plaintiff  directly  from 
tbe  corporation,  nevertheless  it  was  so  issued 
at  tbe  Instance  of  tbe  defendants  and  in  com- 
pliance with  the  said  agreement;  and  tbatr 
if  the  offer  by  the  plaintiffs  to  return  ti> 
the  defendants  tbe  stock  received  by  him  had 
been  accepted  by  them,  it  would  have  put 
them  in  statu  quo. 

[(,  I]  Upon  tbe  second  point  it  may  be  ob- 
served that  laches  arising  solely  from  a  de- 
lay of  four  months  is  no  defense  to  an  action 
for  damages,  and  that  this  is  suflSclent  to 
defeat  a  general  demurrer.  With  regard  to 
the  right  to  rescind  the  complaint  shows  that 
the  plaintiff  did  not  discover  that  Fishburn 
and  Rogers  were  interested  in  the  profits 
going  to  Rowan  &  Co.  and  Joyce  until  after 
June  1,  1915,  and. did  not  learn  that  he  bad 
a  right  to  rescind  on  account  of  that  fact 
until  some  time  in  November,  1915,  and  that 
the  offer  to  rescind  was  made  on  November 
29,  1915.  Under  the  peculiar  drcumstances 
of  this  case  and  in  view  of  tbe  difficulty  of 
determining  the  law  as  to  the  rights  of-  a 
person  in  the  position  of  tbe  plaintiff.  It  Is 
not  surprising  that  he  did  not  suspect  that 
be  had  a  rigbt  to  rescind  until  he  learned 
in  November  that  other  subscribers  to  tbe 
agreement,  upon  discovering  the  facts,  had 
effected  a  rescission.  Under  the  nde  applied 
in  Hannah  v.  Steinman,  159  Gal.  142,  152, 
112  Pac.  1094,  tbe  delay  of  four  months  in 
consulting  an  attorney  cannot  be  said  to  be 
so  unreasonable  as  to  amount  to  Ikches. 

[7]  Nor  do  we  think  that  defendants'  Oilrd 
contention  that  tbe  payment  of  assessments 
by  plaintiff  after  bis  discovery  of  the  fraud 
constituted  an  aflSrmance  of  the  transaction 
which  bars  his  cause  of  action  for  rescission, 
if  for  no  other  reason  than  that  he  was  en- 
titled to  preserve  the  property  so  that  bo 
might  be  in  a  position  to  tender  it  back  If 
be  should  later  seek,  remission. 

[I,  I]  3.  Tbe  cause  was  argued  in  depart- 
ment and  submitted  for  decision.  The  sub- 
mission was  subsequently  vacated,  and  tbe 
cause  set  for  fturther  argument  on  tbe  ques- 
tion; 
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"What  injury  is  it  necessary  to  show  in  a  case 
where  there  is  a  rescissloD  only,  as  distinguished 
from  a  suit  for  damages?" 

In  this  connection  defendants,  in  their 
memorandum  filed  following  resubmission, 
contend  tliat — 

"If  plaintiff  did  not  show  either  that  the  prop- 
erty purchased  was  worth  less  than  he  paid  for 
it  or  that  it  would  have  been  worth  more  than 
it  actually  was  worth  if  the  representations  had 
been  true— in  other  words,  if  he  did  not  show 
pecuniary  injury — then  he.  has  not  shown  any- 
thing justifying  either  rescission  or  damages." 

As  already  appears,  it  is  alleged  tbat  at 
the  time  the  plaintiff  paid  the  $5,000  to 
Bowan  &  Co.  and  Joyce  the  interest  which 
he  thereby  acquired  liad  "a  fictitious  market 
value"  of  $5,000,  which  value  was  created 
"by  reason  of  the  belief  of  the  subscribers" 
that  FiShbum  and  Rogers  had  subscribed  on 
the  same  basis  as  the  other  subscribers,  that 
it  subsequently  became  known  to  the  suh- 
scribers  that  Fishburn  and  Rogers  had  not 
subscribed  on  the  same  basis,  but  were  Joint 
owners  of  the  options  with  the  other  defend- 
ants, and  that,  by  reason  of  this  knowledge, 
plaintiCTs  stodt  became  worth  no  more  than 
$2,500,  and  has  never  since  been  of  a  greater 
value  than  $3,000.  In  our  opinion,  this  is  a 
sufficient  allegation  of  damages  for  resds- 
Aaa.  It  is,  of  course,  well-settled  that  in  an 
action  of  damages  for  deceit  the  plaintiff 
must  allege  and  prove  the  precise  amount 
thereof.  But  tliis  is  not  the  rule  where  rescis- 
sion is  sought.  Spreckels  v.  Gorrill,  152  Cal. 
383,  92  Pac.  1011,  was  an  action  for  rescission 
and  to  recover  the  money  paid  by  the  plain- 
tiff to  the  defendant  as  the  price  of  certain 
corporate  stock  upon  the  asserted  fraudulent 
representations  of  defendant  as  to  patent 
rights.  It  Is  said,  at  page  387  of  152  Cal., 
at  page  1014  of  92  Pac.: 

"It  is  also  claimed  that  the  complaint  is  in- 
sufficient because  of  the  absence  of  any  show- 
ing therein  that  any  pecuniary  damage  was 
caused  by  the  fraud  alleged.  It  is  true  that 
there  is  no  express  allegation  that  plaintiff 
suffered  pecuniary  damage  therefrom,  but  in 
cases  of  this  character  this  is  not  necessary. 
That  fraud  wliich  has  produced,  and  will  pro- 
dace^  no  injury  will  not  justify  a  rescission,  nor 
support  an  action  either  for  rescission  or  for 
damages,  is  an  established  prindple  of  law  and 
equity.  But  there  is  no  rule  that  the  injury 
must  be  of  such  a  nature  that  it  can  be  accu- 
rately measured  in  money.  And  we  know  of  no 
mle  of  pleading  which,  ht  an  action  based  upon 
a  rescission  between  the  parties  or  seeking  to 
enforce  such  rescission,  requires  a  statement 
tbat  the  fraud  complained  of  had  caused  or 
would  cause  a  specific  amount  of  damages.  It 
may  be  conceded  that  it  must  be  shown  tbat  the 
plaintiff,  by  reason  of  the  frand,  suffered  an 
injury  of  a  pecuniary  nature,  that  is,  an  injury 
to  his  property  rights,  aa  distinguished  from 
«  mere  injury  to  bis  fe^ings,  but  it  will  be  suffi- 
«ient  if  the  facts  alleged  show  that  material  in- 
Jury  will  necessarily  ensue  from  the  fraud,  al- 


though the  amount  of  the  peennlary  loss  is  not 
stated." 

In  'Wainscott  V.  Occidental,  etc..  Associa- 
tion, 98  Cal.  263,  33  Pac.  88,  the  plaintiff 
sued  to  rescind  certain  conveyances  which 
he  asserted  he  had  been  induced  to  make 
through  the  deftodant's  false  r^resentaUons. 
The  court  said: 

"  'If  any  pecuniary  loss  is  shown  to  have  re- 
sulted, the  court  will  not  inquire  into  the  ex- 
tent of  the  injury ;  it  is  sufficient  if  the  party 
misled  has  been  very  slightly  prejudiced,  if  the 
amount  is  at  all  appreciable.'  Pomeroy's  Equity 
Jurisprudence,  S  898.  *  *  *  In 'an  action  to 
rescind  upon  the  ground  of  frand,  tlie  fraud  is 
the  essential  thing,  and,  while  it  mnat  be  conpled 
with  loss,  tDjnry,  damage,  the  precise  amount  of 
such  damage  is  of  secondary  importance." 

This  rule  finds  support  In  the  following 
quotation  from  Black  on  Rescission  and  Can- 
cellation, vdl.  2,  p.  901: 

"When  a  stock  subscription  has  been  obtained 
by  fraud,  the  subscriber  is  entitled  to  maintain 
a  bill  in  equity  to  annul  the  same,  without  al- 
leging or  proving  that  he  has  sustained  any 
pecuniary  loss  by  reason  of  the  fraud." 

See,  also,  Western  States  Life  Ins.  Co.  v. 
Lockwood,  lee  Cal.  186,  196,  136  Pac.  496; 
Stem  V.  Lumber  Co.  (0.  0.)  184  Fed.  609; 
Mack  V.  Latta,  83  App.  Dlv.  242,  82  N.  7. 
Supp.  130,  135;  Commonwealth  Bonding, 
etc.,  Co.  V.  Bomar  (Tex.  Civ.  App.)  Me  S. 
W.  lOeO;  Johns  v.  Coffee,  74  Wash.  189, 
138  Pa.  4;  22  Standard  Bncyc.  Procedure, 
1001,  note  66 ;  Cook  on  Corporations,  vol. 
1,  p.  447;  Elliott  on  Contracts,  voL  1,  p. 
164;    14  Corpus  Juris,  614,  note  58. 

In  the  recent  case  of  Stlllwell  v.  Rankin, 
65  Mont  130,  174  Pac.  186,  the  suit  was 
brought  to  secure  the  rescission  of  a  contract 
for  the  purchase  of  certain  shares  of  8to<A. 
The  alleged  fraudulent  representations  upon 
which  plaintiff  based  his  cause  of  action 
were  as  follows:  That,  plaintiff  being  a  stodc- 
holder  In  the  company,  defendant,  an  oflScer 
of  the  company,  "stated  to  plaintiff  that  100 
shares  of  the  stock  had  been  turned  back  to 
the  company  by  a  subscriber  who  was  un- 
able to  pay  for  it,  and  solicited  plaintiff  to 
purchase  the  stock  'to  help  the  said  company 
out,' "  and  plaintiff  alleged  that  'in  reliance 
thereon  he  agreed  to  purchase  the  stock 
(which  otherwise  he  would. not  have  pur- 
chased)."   We  quote  from  the  opinion: 

"Is  it  essential  to  the  statement  of  a  cause 
of  action  for  the  resciaaion  of  a  contract  for 
frand  that  the  plaintiff  allege  that  he  has  suf- 
fered pecuniary  loss?  Authorities  may  be  found 
which  answer  in  the  affirmative  and  most  em- 
phaticall;  bnt  curiously  enough  do  not  innst 
tbat  the  amount  of  such  loss  is  material,  if  It  is 
at  all  appreciable.  *  *  %.  Courts  of  equity 
like  courts  of  law,  *  *  *  do  not  concern 
themselves  with  wrongs  which  do  not  produce 
injury ;  but  'injury'  and  'pecuniary  loss'  are  not 
synonymous  terras.    *    •    «    Most  of  the  courts 
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and  tezt-writera  employ  tlie  term  'damage'  In 
the  sense  of  injury;  a  few  restrict  its  meaning 
to  financial  loss.  We  prefer  to  adhere  to  the 
rnle  which  gives  to  the  term  its  broader  signifi- 
cance, as  inclnding  either  pecnniary  loss  or  the 
deration  of  ontfi  pogition  to  M*  prefvdioe. 
*  *  *  If  the  aUegations  of  this  complaint  are 
tme,  platntiit  was  induced  by  fraudulent  repre- 
sentations to  assume  obligations  which  otherwise 
he  would  not  have  assumed,  and  to  purchase 
property  which  otherwise  he  would  not  have  pur- 
chased. We  deem  the  allegations  sufficient  to 
disclose  damage  within  the  meaning  of  that 
term  which  we  adopt"    (Italics  oun.) 

In  Vulcan  Fire  Ins.  Co.  t.  Torgenson,  88 
Cal.  App.  763,  166  Pac.  886,  the  plaintiff  sued 
to  recover  an  alleged  balance  due  on  a  sub- 
scription for  certain  shares  of  Its  capital 
Btodc.  The  defendant  set  up  In  his  -  croaS' 
complaint  that  his  subscription  was  procured 
up<Hi  the  false  r^resentatlon  that  a  certain 
bank  president,  upon  whose  integrity  and 
boslsen  capacity  the  defendant  placed  spe- 
cial reliance,  was  connected  wltb  the  insur- 
ance corporation,  and  asked  for  the  rescis- 
sion of  the  contract  and  the  recovery  of  the 
money  paid.  Judgment  went  for  the  defend- 
ant. Among  the  groonds  urged  for  a  reversal 
of  the  Judgment  was: 

"That  the  record  contains  no  allegation,  evi- 
dence, or  finding  that  the  cross-complainant  was 
in  any  way  pecuniarily  damaged  by  the  alleged 
filM  representations." 

The  appellate  court  said: 

"That  such  representations  *  *  *  are  suf- 
ficient to  entitle  the  subscriber  to  rescind,  with- 
out proof  of  pecuniary  damage  suffered  is  well 
setOed." 

.  nils  language  was  objected  to  in  a  petition 
for  a  hearing  in  this  coort,  but  the  petition 
was  denied.  In  Davis  v.  Bntler,  1S4  Cal.. 
623,  627,  08  Pac.  1017,  1049,  It  was  said, 
citing  Spreckels  v.  Gorrill,  supra; 

"It  is  not  essential  to  the  right  to  rescind  a 
coDtraet  ior  the  purchase  of  property  that  the 
puichaaer  aliOBld  be  able  to  show  that  the  prop- 
erty purchased  was  wortii  l«n  than  he  paid  for 
it.  It  ia  enough  that  he  was  induced  by  false 
representations  to  buy  property  wtiich  would, 
if  the  representations  had  been  true,  have  been 
worth  more  than  it  actually  was  worth." 

Tte  case  of  Bailey  v.  Fox,  78  Oal.  389,  20 
P»c.  868,  Is  dted  by  defendants.  In  that 
case  the  plaintiff  had  been  Induced,  through 
fftlse  representations  made  by  the  defendant 
as  .to  former  profits  in  conducting  the  busi- 
ness, to  purdiase  an  Interest  in  the  defend- 
ant's stock  of  hardware  and  agricultural  Im- 
plements.   The  opinion  declares: 

"The  complaint  states  no  cause  of  action  so 
far  as  it  relates  to  fraudulent  representations 
respecting  the  question  of  former  profits  of  the 
buriness.  It  contains  no  allegation  that  the 
idaintiS  was  induced  thereby  to  pay  a  higher 
price  for  the  goods  than  he  would  otherwise 
have  done,  nor  is  it  averred  that  the  business 
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was  not  profitable  after  tlie  plaintiff  bought  into 
it.  In  other  words,  there  is  nothing  in  the 
complaint  to  show  that  the  plaintiff  was  in  any 
way  injured  by  the  representations,  admitting 
them  to  have  been  false.  •  •  •  In  order  to 
entitle  a  party  to  rescind  a  contract,  he  must 
not  only  show  the  fraud,  but  that  as  a  result 
thereof  some  damage  has  resulted  to  him." 

It  was  not  held  in  that  case  or  in  any 
other  dted  by  the  defendants  nor  do  we 
know  of  any  case  holding  that  tbe  damage 
suffered  must  be  capable  of  exact  calculation 
in  order  to  entitle  the  party  injured  to  re- 
scind the  contract.  It  is  only  necessary  tliat 
the  allegation  and  proof  must  show  an  "ap- 
preciable" amount  of  loss. 

[10, 11]  Plaintiff  aUegea,  In  effect,  that  he 
was  Induced  by  the  false  representations  to 
subscribe  to  the  syndicate,  and  that  the 
shares  issued  to  him  would,  if  the  representa- 
tixma  bad  been  tme,  have  been  worth  92,000 
more  than  their  actual  value  at  the  time  of 
the  discovery  of  the  fraud.  By  these  false 
representations.  It  is  alleged,  the  plaintiff 
was  induced  to  part  with  his  money,  and, 
to  the  extent  of  the  difference  between  the 
alleged  market  value  of  the  stock,  $3,000, 
and  the  sum  which  snch  sto<^  would  have 
been  worth  If  the  representations  had  been 
true,  $5,000,  the  plaintiff  has  suffered  a  pe- 
cuniary loss  of  $2,000.  In  every  cas»  ot 
fraud,  either  where  damages  or  resdaslon  is 
som^t.  It  mtast  be  aU^^  and  proved  that 
the  complainant  has  suffered  material  injury. 
But  it  is  the  diaracter  of  the  fraud  ccm- 
stitutlng  the  cause  of  action  which  deter- 
mines the  extent  to  whldi  the  pleading  and 
proof  must  go  in  order  to  establish  damage. 
As  already  pointed  out,  plaintiff  assumes  to 
state  his  cause  of  action  on  the  alternative 
theory,  that,  if  he  is  not  entitled  to  resds- 
sion  damages  may  be  awarded.  First,  as 
to  rescission:  It  is  clear  from  the  authorities 
we  havie  cited  that  the  exact  amount  of 
damage  need  not  be  shown,  provided  it  be 
in  an  "appreciable"  sum.  Where  the  action 
is  for  damages,  however,  the  plaintiff  must 
alllege  and  prove  that  by  reason  of  the  fraud 
he  has  suffered  damage  in  a  definite  amount. 
In  the  one  case  damage  Is  predicated  on  the 
change  in  position ;  in  tbe  other  on  the  ex- 
tent of  the  pecuniary  loss.  The  measure  of 
damages  here  would  be  the  amounts  paid  in 
by  the  plaintiff,  including  tbe  assessments, 
with  Interest  thereon  at  the  rate  of  7  per 
cent,  from  the  dates  of  such  payments,  less 
the  value  of  the  stock  at  tlje  time  of  the  dis- 
covery of  the  fraud.  Plaintiff  alleges  that 
the  factor  which  Induced  him  to  subscribe 
to  the  syndicate  was  his  confid^iQe  In  the 
financial  standing  and  business  Judgment  of 
Flshburn  and  Rogers,  who,  it  was  represent- 
ed, had  already  subscribed  for  25,000  shares 
on  the  same  basis  as  that  upon  which  he  was 
asked  to  Invest.  While  the  value  of  the 
connection  of  Flshburn  and  Bogera  with  the 


Digitized  by 


Google 


814 


190  PACIFIC  itBPORTBB 


(OaL 


syndicate  may  not  be  capable  of  ascertain- 
ment, neTertheless,  If  the  plaintiff  was  In- 
duced by  the  defendants*  false  representa- 
tions to  change  his  position  lo  reliance  there- 
on, the  lessened  ralue  of  the  stock  would 
constitute  damage  for  the  purpose  of  rescls- 
don.  .  The  platntUI  "wais  placed  In  a  worse 
position  than  he  otherwise  would  have  been." 
POmeroy's  Bq.  Juris.  (4th  Ed.)  vol.  2,  {  898. 
We  tldnk  the  complaint  is  sufficient  under 
either  theory. 

(12]  4.  Nor  can  we  agree  with  defendants' 
contention,  made  In  their  memorandum  filed 
following  the  resubmission  of  the  case: 

"If  there  is  any  right  of  rescission,  •  •  • 
it  is  a  right  to  rescind  against  the  corporation, 
and  there  is  no  right  bn  the  part  of  a  subscriber 
to  rescind  a  subscription  as  against  other  share 
holder^  or  promoters." 

The  only  authorities  which  defendants 
cite  on  this  point  are  Western  Bank  v.  Addle, 
h.  R.  1  H.  I,.  Cas.  186;  Love  v.  Love,  145 
ni.  App.  150,  and  Sim  v.  Edenborn  (0.  C.) 
163  Fed.  655.  The  first  of  these  cases  held 
that  the  false  representations  of  directors 
are  Imputable  to  the  corporation,  and  one 
*'wbo  has  been  Induced  to  purchase  stock 
in  reliance  on  such  representations  cannot 
be  hdd  to  his  contract."  Love  v.  Love,  supra, 
WaS'  a  bill  in  equity  for  the  partition  of  cer- 
tain premises,  and  "the  sole  question"  was 
'."whether  the  lower  court  erred  in  appotnt- 
ing  ft  receiver."  Rescission  was  not  In  any 
way  Involved.  In  Sim  v.  Edenborn,  supra, 
the  court  held  that  the  original  complaint 
outlined  a  cauB6.  of  action  In  equity,  while 
purporting  to  be  a  case  at  law  and  praying 
for  damages  at  law.  Defendants'  demurrer 
was  therefore  sustained.  But  In  Heckscher 
V.  Edenborn,  203  N.  T.  210,  96  N.  B.  441,  a 
case  arising  out  of  the  same  transaction,  the 
defendant  was  the  principal  promoter  and 
organizer  of  a  syndicate, '  and  tbs  plaintiff 
ai^ed  that  he  be  released  from  a  contract 
which  he  had  made  as  a  subscriber  to  the  syn- 
dicate on  the  ground  that  the  defendant,'  by 
Inducing  him  to  become  a  party  to  the  agree- 
ment, was  guilty  of  fraud.  The  court  said, 
at  page  226  of  203  M.  Y.,  at  page  446  of  96 
N.  E.: 

"It  is,  of  course,  true  that,  in  an  action  be- 
tween two  parties  to  a  contract,  one  cannot 
avoid  it  as  against  the  other,  wtio  is  entirely 
innocent,  on  the  ground  that  be  was  induced  to 
.make  it  by  the  fraud  <>f  a  third  party,  wholly 
disconnected  with  the  transaction.  So  far  as  I 
can  find,  however,  this  principle  has  never  been 
applied  in  an  acrion  by  the  injured  party  against 
a  person  claiming  protection  as  agent  under  the 
contract  which  he  had '  fnludalently  invJnced. 
Bat  beyond  this  I'do  not  think  that  It  can  be 
said  that  the  moneys  of  plaintiff's  assignors  were 
not  paid  to  defendant  under  a  contract  for  his 
benefit,  and  to  which  he  was  a  party.  He  was 
the  promoter  o.f  the  enterprise,  and  procured  the 
execution  of  the  syndicate  agreement.  By  its 
express  terms  it  Was'  made  by  each  subscrib- 


er, not  only  with  the  other  subscribers,  but  also 
with  him,  as  a  syndicate  manager,  and  it  was 
for  his  benefit,  not  only  in  authorizing  him  to 
purchase  the  property  in  question,  but  also  in 
conferring  upon  him  general  powers  as  a  mana- 
ger. If  the  contract  be  regarded  as  a  single  one 
between  each  subscriber  on  one  side,  and  his 
fellow  subscribers  and  the  managers  on  the 
other,  it  must  follow  that  the  fraud  of  either  of 
the  latter  in  inducing  it  would  be  a  ground  for 
rescinding  it  agaiast  all  parties.  If  the  agree- 
ment should  be  regarded  as  embracing  two  con- 
tracts, one  made  by  each  subscriber  with  his  fel- 
low subscribers,  and  a  second  one  made  by  him 
with  defendant  as  agent  and  manager,  it  may 
be  that  in  an  action  between  the  subacribers  tfa« 
contract  could  not  be  avoided,  because  of  the 
latter's  fraud,  although  X  have  doubta  about 
that.  In  Metropolitan  Coal  Consumers*  Case, 
66  Law  Times  IN.  S.]  700,  it  was  held,  after 
consideration  of  the  principle  now  being  urged 
by  defendant,  that  a  subscriber  could  be  reliev- 
ed from  a  subscription  for  corporation  sliaraa 
because  of  false  statemeats  made  by  promoten 
in  a  proapectoB  issued  before  the  corporatioD 
was  organised,  'although  not  made  by  the  com- 
pany or  its  agents.'  But,  however  this  may 
be,  this  is  an  action  between  the  subscriber  and 
the  agent,  between  whom  in  terms  there  existe<f 
a  contract  authorizing  the  transactions  here  in- 
volved, and  in  view  of  this  and  the  anrronndinif 
circumstances  I  do  not  think  it  possible  for  the 
latter  to  say  that  he  was  not  a  party  to  the 
contract  and  to  tlie  transactioos  which  ooeur- 
red  under  it,  within  the  rule  now  being  discuMt- 
ed." 

In  our  opinion  the  principle  there  invoked 
is  applicable  to  tbe  facts  alleged  In  this 
case.  The  defendants  do  not  question  the 
correctness  of  this  principle,  hot  they  attempt 
to  distinguish  that  case  from  the  one  at  bar 
in  Uiat:  (1)  Whereas  in  the  New  York  case 
"the  property  which  the  corporation  acquired 
was  the  defendant's  own  property,"  here  "the 
defendants  never  owned  the  tract  of  land 
and  never  owned  the  stock";  and  (2)  the 
defendants  here  were  not  vestM  wlOx  any 
discretion  In  purchasing  property  .for  the 
corporation,  whereas  in  the  Heckscher  Case 
the  defendant  was  authorized  to  exercise  a 
discretion.  As  to  the  first  ground  of  attempt- 
ed distinction,  we  are  not  disposed  to  hold 
that,  although  defendants  held  the  options 
on  the  land  in  question  and  undoubtedly  did 
receive  any  profits  there -may  have  beoi  in 
the  transaction,  the  contract  of  autjscrlptiott 
may  not  be  rescinded  as  against  them,  .be- 
cause they  did  not  have  the  title  to  the 
shares  which  plaintiff  received  or  to  the  lapd 
which  those  shares  represented.  Nor,  -  In 
the  view  we  take,  would  the  other  distinction 
attempted  to  be  drawn  by  defendants  make 
ai^y  dlfEcreuce.  Plaintiff's  cause  of  action 
is  based,  not  pa  the  abuse  of  any  discretion 
on  the  part  of  d«^endants  in  purchasing  the 
land  on  whlcb  they  'held  the  options,,  bat  on 
their  failure  to  disclose  to  him  tbe  Interest 
which  Fishburn  and  Rogers  had  therein.  As 
we  have  said,  a  fiduciary  relationship  existed 
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between  the  defendants  and  the  plalntlfl, 
and,  assuming,  as  we  must,  that  the  allega- 
tions of  the  complaint  are  true,  the  defend- 
ants should  not  be  allowed  to  reap  the  bene- 
fit arising  from  their  abuse  of  the  confldoice 
reposed  in  them. 

It  follows  that  the  demurrer  should  have 
been  overruled. 

Judgment  reversed. 

JiVe  concur:  SHAW,  J.;  OLNEST,  J. 


ARNOLD  V.  LA  BELLE  OIL  CO. 

(Civ.  3181.) 

(District  Court  of  Appeal,  Second  District, 
!     Division  2,   California.    May  1,  1920.) 

1.  Corpftrdttons  «=3432(4)— Contract  purpert- 
ing  to  b*  slgnid  by  oflloen  prima  fade  proof 
of  exeeatlon  by  offioers  so  as  to  shift  burden 
•f  proof. 

In  an  action  on  a  contract  against  a  corpo- 
ration, wbere  the  document  on  its  face  llur- 
ported  to  have  been  signed  by  the  president  and 
secretary,  and  had  attached  thereto  and  im- 
pressed thereon  the  seal  of  the  corporatioii, 
plaintiff  made  a  prima  fade  case  by  introducing 
it  in  evidence,  such  showing  being  sufficient  to 
shift  the  burden  of  proof  on  the  corporation  to 
show  that  the  persons  signing  the  contract  were 
not  officers. 

2.  Broilers  «=s>43 (3)— Letter  employing  broker 
to  sell  land  snfflcient 

A  letter  to  a  broker  concerning  the  sale  of 
land  ke(d  a  snffldent  memorandum  under  Civ. 
Code,  f  1624,  sabd.  6. 

3.  Brokers  $=343(2)— Statute  as  to  appoint- 
ment of  broker  does  not  require  formal  writ- 
ten contract 

Cftv.  Code,  i  1624,  subd.  6,  requiring  an 
agreement  employing  broker  to  be  in  writing, 
etc.,  does  not  require  any  formal  contract;  it 
being  sufficient  that  the  fact  of  employment  be 
expressed  in  writing,  signSd  by  the  party  to  be 
charged,  or  his  agent. 

4.  Brokers  ®=343  (2)— Statute  as  to  appoint- 
ment of  broker  by  writing  held  not  to  apply 

'to  executive  corpomte  officer. 

When  Civ.  Code,  g  1624,  is  construed  with 
and  In  the  light  of  sections  2309,  2310,  requir- 
ing an  agenf  s  authority  to  execute  a  contract 
in  writing  to  be  itself  in  writing,  it  does  not 
apply  to  the  executive  officers  of  a  corporation, 
sad  hence  a  writing,  employing  an  agent  to  sell 
land,  was  snffident  where  signed  by  an  execu- 
tive officer  of  the  corporation,  though  the  name 
of  the  secretary  was  not  appended  and  the  cor- 
porate seal  was  not  attsched  thereto. 

5.  Corporations  €=3407(3)— Corporation  may 
.  appoint  acting  secretary  to  execute  written 
.  appointment  of  broker  to  sell  land. 

Assuming  that  a  written  appointment  of 
broker  by  a  corporation  must  be  signed  by  the 
secretary  and  the  corporate  seal  attached,  un- 
der Oiv,  Code,  f  1^4,  subd.  6,  a  particulor  per- 


son, althongh  not  the  regularly  elected,  quali- 
fied, or  acting  secretary,  but  appointed  by  the 
directors  to  act  in  the  latter's  absence,  could 
execute  such  an  instrument  in  such  capadty. 

6.  Corporations  «=3426  (6)— Corporation  by 
resolaUon  af  directors  could  ratify  writing 
appointing  broker  to  sell  land. 

Assuming  that  a  writing  by  an  executive 
officer  of  a  corporation  employing  a  broker  to 
sell  land  was  not  a  suffident  memorandum  un- 
der Civ.  Code,  f  1624,  because  not  signed  by  the 
secretary  of  Uie  corporation,  such  writing  be- 
came sufficient  wbere  the  board  of  directors 
by  resolution  ratified  the  action  of  the  corporate 
officer  executing  the  writing,  under  section  2310. 

7.  Brokers  <S=>57(2)-<£ntltled  to  agreed  com- 
pensation on  sale  to  purchaser  for  less  than 
oontompiated. 

Where  broker  was  employed  to  procure  a 
purchaser  for  land  at  a  certain  price  per  acre, 
and  was  to  get  5  per  cent,  of  the  price,  as  paid 
to  the  owner,  he  was  entitled  to  such  agreed 
percentage,  wbere  be  furnished  a  purchaser 
at  a  less  price,  accepted  by  the  owner. 

8.  Brokers  «=>57 (2)— Subsequent  modification 
of  sale  contract  oannot  defeat  broker's  com- 
patoatlon. 

Modification  of  a  coiitract  of  sale  of  land 
by  mutual  consent  of  the  owner  and  a  pnr- 
chaser  could  not  defeat  the  broker's  right  to 
the  agreed  compensation. 

9.  Brokers  9=375— Entitiad  to  oompensatlAn 
as  price  was  paid. 

Where  broker  was  to  receive  6  per  cent, 
commission  "in  the  manner  as  and  when  paid 
to.  us,"  be  was  entitled  to  such  percentage  of 
all  payments  made  by  the  purchaser,  and,  was 
not  required  to  wait  until  the  full  purchase 
price  was  paid. 

10.  Brokers  <S=375— Not  entitled  to  percentage 
out  of  due,  but  unpaid.  Installments. 

A  broker,  entitled  to  6  per  cent,  of  the  pur- 
chase price,  "in  the  manner  as  and  when"  pay- 
ments were  received  by  the  owner,  was  not 
entitled  to  recover  commissions,  on  payments 
due,  but  not  yet  made,  though  the  purchaser, 
was. able,  willing,  and  ready  to  pay. 

11.  Appeal  and  error  «=3768— Failure  ta  deny 
statement  conceded  troth  on  appeal.  ° 

Where  plaintiff  on  appeal,  on  objection  of 
defendant  in  an  action  to  recover  broker's  com- 
missions for  sale  of  land  to  an  allowance  in 
the  judgment  of  commissions  on  unpaid  install- 
ments, daimed  that  it  was  Stipulated  at  the 
trial  that  the  installments  would  have  been 
paid  by  the  purchaser  had  it^not  be$n  impound- 
ed by  attachment,  and  that  judgment  was  to 
pass  for  the  arfiount  of  the  commission  on  such 
unpaid  installment  if  plaintiff  was  entitled  to 
judgment  at  all,  it  was  assumed  that  appeOant 
conceded  the  truth  of  such  statement,  where  he 
did  not  deny  it. 

Appeal  from  Superior  Court,  Lm  Angeles 
County ;   Fred  H.  Taft,  Judges 

Action  by  Ralph  Arnold  against  the  La 
Belle  Oil  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 


«B3>For  oUiir  ca««*  see  same  tonic  and  KBT-NUHBiSR  tn  aH  Ksr-Nambcred  OtgeatS  and  IMexM 
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Bla(^  &  Black,  of  ]U)S  Angeles,  for  appel- 
lant 

E.  8.  Williams,  of  Los  Angeles,  for  re- 
spondent. 

THOMAS,  3.  The  plaintiff  seeks  to  recov- 
er the  sum  of  $4,362.43,  claimed  to  be  due  and 
unpaid  at  the  time  of  the  commencement  of 
this  action,  and  the  further  sum  of  $300, 
claimed  to  have  become  due,  owing  and  un- 
paid "subsequent  to  the  filing  of  the  original 
complaint  herein  and  the  commencement  of 
this  action,  and  prior  to  the  date  of  trial," 
by  virtue  of  certain  of  the  terras  of  a  written 
tnstmmrat,  which.  In  words  and  figures,  is 
as  follows: 

"January  15,  1912. 

"Mr.  Ralph  Arnold,  700  H.  W.  Bellman 
Building,  Los  Aogeles,  California.— Dear  Sir: 
Until  further  notice,  or  until  the  La  Belle  Oil 
Company  has  sold  its  property  in  the  Midway 
Oil  Field  to  some  other  person  or  persons,  you 
are  authorized  by  us  to  offer  for  sale  to  your 
'  clients  the  north  %  of  the  southwest  quarter  of 
section  4,  township  32  south  range  28  B.  M.  D. 
B.  &  M.  its  80  acres,  more  or  less,  at  $4,000.00 
per  acre,  oo  such  terms  and  conditions  as  we, 
i.  e.  yourself  and  ourselves  may  mutually  agree 
upon,  and  in  the  event  of  your  effecting  a  sale 
of  our  land  in  section  4  (above  described)  or  in 
the  event  of  our  efFecting  sale  to  any  of  your 
clients  through  your  efforts  or  assistaiice,  we 
agree  to  pay  you  five  per  cent.  (6%)  commis- 
sion on  the  total  sales  price,  in  the  manner  as 
and  when  paid  to  us. 

"It  is  understood  that  this  is  not  meant  as 
an  exclusive  option,  and  in  the  event  of  our  be- 
ing able  to  make  a  bona  fide  sale  before  we 
might  be  able  to  serve  notice  on  you  of  our 
desire  so  to  do,  and  in  the  event  such  sale  be 
made  to  some  other  person  or  persons  than 
those  we  may  have  conie  in  contact  with  out- 
side of  your  efforts,  you  will  agree  that  there  be 
no  commission  due  you  except  and  alone  where 
you  have  participated. 

"If  the  above  is  a  true  and  correct  under- 
standing of  our  agreement,  kindly  sign  a  dupli- 
cate of  this,  signifying  your  acceptance.    - 
"Very  truly  yours, 

"La  Belle  Oil  Company, 
"[Signed]    W.  P.  Cunningham,  Presid^t. 
"Acting  Secretary: 
"W.  P.  Thompson. 

"[Corporate  Seal  of  La  Belle  Oil  Company.] 

"Approved  Jan.  15,  1912. 

"[Signed]    Ridph  Arnold." 

By  proper  allegation  it  is  shown  that  plain- 
tiff has  fully  complied  with  the  terms  of  the 
foregoing  instrument. 

There  was  a  demurrer  to  the  anfended  com- 
plaint, which  was  overruled.  Bxcept  for  the 
mere  formal  parts,  and  the  fact  that  it  ad- 
mits that  the  amount  claimed  to  be  due  has 
not  been  paid,  etc.,  defendant's  answer  denies 
each  and  every  material  allegation  of  the 
complaint.  On  the  issues  thus  presented  the 
case  was  tried  by-  the  court  without  a  Jury. 
At  the  dose  of  plaintiff's  case  defendant 
moved  for  nonsuit,  which  motion  was  denied. 
Judgment  went  for  plaintiff  tot  the  amount 


of  his  coramissibn  of  5  per  cent,  on  the  pay- 
ments actually  made  to  and  received  by  the 
La  Belle  Oil  Company  prior  to  the  commence- 
ment of  the  action,  and  also  on  the  balance  ot 
$6,000,  "which  would  have  been  paid  prior  to 
the  trial  if  not  impounded  by  the  attacbment 
herein."  In  short,  the  court  found  that  all  of 
the  allegations  of  the  complaint,  as  amended, 
as  well  as  those  of  the  supplemental  com- 
plaint, were,  and  each  of  them  was,  true; 
The  appeal  is  from  'the  Judgment  so  enter^ 
Finding  No.  11  of  the  court  reads  as  fol- 
lows: 

"The  court  finds  that  while  it  is  true  that 
there  was  no  express. resolution  of  the  board  of 
directors  of  said  corporation  defendant  author- 
izing said  written  agreement  with  said  plaintiff, 
there  were  no  meetings  of  the  board  of  direc- 
tors of  said  corporation  defendant  from  Sep- 
tember 17,  1910,  to  March  13,  1912,  and  that 
during  the  whole  of  that  period,  and  incladins 
the  time  when  said  agreement  with  said  plain- 
tiff was  made,  the  directors  of  said  defendant 
conducted  the  business  of  said  defendant  by 
informal  discussion  and  conference  between  all 
of  the  directors  except  one  of  them  to  wit,  F. 
E.  Woodley,  who  did  not  give  his  attention  to 
the  affairs  of  said  defendant  corporation,  and 
that  at  the  tiine  said  agi'eement  was  made  with 
said  plaintiff  and  at  all  times  thereafter  all  of 
said  directors,  excepting  said  Woodiey,  knew  of 
and  about  said  agreement,  and  that  the  same 
was  made  on  behalf  of  said  defendant  corpora- 
tion by  its  president  and  secretary,  and  dis- 
cussed the  same  between  them,  and  that  said 
corporation  did  not,  nor  did  any  of  its  directors, 
at  any  time  disavow  said  agreement  or  the  exe- 
cution thereof  or  dissent  therefrom  or  claim  to 
or  notify  said  plaintiff  that  the  same  was  not 
binding  in  any  respect  upon  said  defendant  cor- 
poration; and  the  court  further  finds  that  said 
agreement  with  said  plaintiff  was  specifically, 
expressly,  and  unanimously  ratified  in  a  written 
resolution  of  the  board  of  directors  of  said 
defendant  corporation  at  a  regular  meeting  of 
said  board  held  on  June  12,  1012,  at  which  a 
quorum  of  the  directors  of  said  corporation  de- 
fendant was  present  and  voting.  The  court 
finds  that  said  agreement  with  said  plaintiff  or 
said  plaintiff's  agency  was  never  terminated  by 
notice  or  otherwise  by  said  defendant." 

It  Is  urged  by  appellant  here,  as  In  tbe 
court  below: 

"(1)  That  the  histrnment  quoted  In  full  abora 
and  which  is  designated  in  the  record  as  Plain- 
tiff's Exhibit  1,  was  not  proven;  that  without 
proper  authorization  said  exhibit  was  not  the 
act  of  defendant,  and  that  no  evidence  wtfs  of- 
fered to  show  authorization;  (2)  that  appellant 
was  entitled  to  judgment  at  the  dose  of  plain- 
tiffs ease" 

— in  other  words,  errors  of  law  occurring  at 
the  trial. 

If  is  contended  that  the  evidence  Is  Insnf- 
fldent  to  show  that  Mr.  Cunningham  was 
president,  or  that  Thompson  was  secretary, 
of  the  defendant  company  at  the  time  of  the 
execution  and  delivery  by  those  parties  of 
PUintlTs  Exhibit  1  to  the  plaintiff.  The 
evidence  oa  tbia  point  was  by  the  plaintiff 
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himself,  which  was  that  Mr.  Oannlngliani, 
the  president,  and  Mr.  Thompson,  the  act- 
ing secretary  of  the  La  Belle  Oil  Company, 
signed  Plaintiff's  Bxhlblt  No.  1  In  his  pres- 
ence. EV»llowlng  this  testlnjony  the  Instru- 
ment -was  offered  In  evidence.  To  this  de- 
fendant objected  on  the  ground  that  it  does 
not  purport  on  Its  face  to  be  authorized  by 
the  defendant  corporation,  and  until  the  au- 
thorization be  produced  It  is  incompetent  and 
immaterial.  This  objection  was  by  the  court 
overruled. 

'  At  the  threshold  of  this  matter  it  may  be 
observed  that  the  defendant's  answer,  so  far 
as  it  refers  to  the  allegations  of  the  com- 
plaint, simply  denies  that  the  instrument  in 
question  was  binding  upon  the  defendant,  for 
the  reason  that  defendant  never  authorized 
its  name  to  be  signed  or  Its  seal  attached 
thereto.  By  its  answer  defendant,  in  legal 
effect,  admits  the  execution  and  delivery  of 
the  instrument  to  plaintiff  by  the  offloerB  of 
tlie  defendant  corporation,  but  denies  tliat 
those  officers  had  authority  from  it  so  to  do. 

[1]  The  evidence,  as  it  stood  at  the  time  of 
the  offer  of  the  instrument  in  evidence,  we 
think  made  a  prima  fade  case.  Indeed,  the 
instrument,  PlalntiTs  Exhibit  No.  1,  might 
have  t>een  introduced  without  the  introduc- 
tion of  any  prdlmlnary  oral  evidence.  Had 
such  been  the  situation,  a  prima  fade  case  to 
that  extent  would  have  been  established, 
for  tlte  reason  that  the  document  on  its  face 
purported  to  have  been  signed  by  the  presi- 
dent  and  secretary,  and  had  attached  there- 
to and  impressed  thereon  the  seal  of  the  de- 
fendant corporation.  .  Such  a  showing  was 
sufficient  to  shift  the  burden  of  proof  on  de- 
fendant McKee  v.  Cunningham,  2  Cal.  App. 
684,  84  -Pac.  260.  For  these  reasons  we  think 
this  ruling  correct. 

[2, 31  As  supporting  appellant's  position, 
OUE  attention  is  called  to  several  decisions  of 
the  Supreme  Court  of  (ills  state,  to  wit, 
Curtin  y.  Salmon,  etc.,  Co.,  130  Cal.  S45,  62 
Pac.  662,  80  Am.  8t  Rep.  182,  Pacific  Bank 
V.  Stone,  121  Cal.  202,  63  Pac.  634,  Blood  v. 
La  Serena,  etc.,  Co.,  113  Cal.  221,  41  Paa 
1017,  45  Pac.  262,  Salfield  v.  Sutter,  etc.,  Co., 
94  Cal.  646,  29  Paa  1106,  and  Alta  Silver  M. 
Co.  V.  Alta  Placer  M.  Co.,  78  Cal.  629,  21  Pac. 
873,  but  we  think  none  of  these  in  point  here. 
So  far  as  applicable  to  the  case  at  bar,  see- 
ti<m  1624  of  the  Civil  Code  reads  as  follows: 

"the  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  nKmorandum  there- 
of, is  in  writing  and  subscribed  by  the  party 
to  be  charged,  or  by  his  agent:  *  *  *  6.  An 
agreement  authoriring  or  employing  an  agent 
or  broker  to  purchase  or  sell  real  estate  for 
oonipensation  or  a  commission." 

We  think  no  discussion  is  necessary  to 
bring  conviction  that  PlaintUTs  Exhibit  No.  1 
is  at  least  a  "memorandum  in  writing"  sffch 
as  will  bring  it  within  the  purview  of  this  sec- 
tion. It  seems  to  have  been  the  uniform 
190P.-62 


holding  of  the  Supreme  and  appellate  courts 
of  this  state  that  this  section  does  not  require 
any  formal  contract.  All  that  is  necessary 
is  that  the  fact  of  employment  be  expressed 
in  writing,  signed  by  the  party  to  be  charged, 
or  by  his  agent.  And  the  decisions  of  the 
Supreme  Court  of  this  state,  as  well  as  of 
this  court,  are  in  accord  with  the  general  rule 
on  the  subject  in  this  country  and  England. 
[4-1]  The  question,  therefore,  with  which 
we  are  confronted  here  may  be  put  as  fol- 
lows: "Is  Plaintiff's  Exhibit  No.  1  the  con- 
tract of  the  corporation?"  We  have  already 
stated  that  plaintiff  has  established,  prima 
facie,  that  it  was.  Supplementing  this,  a 
witness  offered  by  defendant  in  its  own  be- 
half— Mr,  W.  P.  Cunningham — ^In  response 
to  the  very  first  question  asked,  testified  that 
he  was  the  president  of  the  defendant  cor- 
poration, and.  In  response  to  the  second  ques- 
tion, answered  that  he  had  been  such  "from 
Its  organization."  In  addition  to  this,  we  find 
in  the  record  of  the  minutes  of  the  board  of 
directors  of  the  defendant  corporation,  un- 
der date  of  June  12, 1916,  that  the  following 
resolution  was  unanimously  adopted: 

"Resolved,  that  whereas  Ralph  Arnold  has 
acted  in  the  matter  of  sale  and  transfer  of  the 
La  Belle  Oil  Company's  property  aa  special 
representative  in  a  special  agreement  with  W. 
P.  Cunningham  and  W.  P.  Thompson,  he  should 
receive  a  commission  of  five  per  cent  (5%) 
on  such  deal  as  when  paid  to  the  La  Belle  Oil 
Company;  therefore,  be  it  resolved  that  the 
president  and  secretary  are  authorised  to  is- 
sue the  company's  check  and  pay  the  said 
Ralph  Arnold  five  per  cent  on  such  amount  as 
the  La  Belle  Oil  Company  received  from  the 
California  Counties  Oil  Company  as  and  when 
received." 


The  cases  cited  by  appellant  as  supporting 
the  opntention  that  the  exhibit  in  question  is 
not  the  "contract"  of  the  defendant  corpora- 
tion, as  we  have  already  Intimated,  are  not 
in  point,  particularly  in  this:  That  when 
section  1624,  supra,  is  construed  with  and  in 
the  light  of  sections  2300  and  2310  of  the  ClvU 
Code— requiring  an  agent's  authority  to  exe- 
cute a  c<mtract  In  writing  to  be  itself  In  writ- 
ing—it does  not,  we  think,  apply  to  the  exec- 
utive officers  of  a  corporation.  "It  has  never 
been  the  practice  to  require  powers  of  at- 
torney to  confer  authority  upon  such  agents. 
We  think  the  statute  was  Intended  to  apply 
to  agents  proper;  that  is,  persons  who  were 
not  officers  of  the  corporation.  The  executive 
officer  of  a  corporation  is  something  more 
than  an  agent  He  is  the  representative  of 
the  corporation  Itself.  It  was  early  decided 
that  directors,  though  they  are  only  agents  of 
the  corporation,  are  exempt  from  the  rule 
which  requires  the  authority  of  an  agent  to 
be  In  writing  In  order  to  vest  him  with  power 
to  execute  a  deed."  McCartney  v.  Clover, 
etc.,  Co.,  232  Fed.  607,  146  C.  C.  A.  623.  In 
the  case  Just  cited  It  is  shown  that — 
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"There  are  nnmeronB  authorities  in  which 
deeds  and  mortgages  executed  on  behalf  of  cor- 
porations by  ezecatiTe  officers  without  any  res- 
olution of  the  board,  or  any  authority  in  writ- 
ing, haTe  been  sustained." 


From  this  we  thinlc  it  must  be  obTloos  that 
PlaintUt'B  Exhibit  No.  1  was  the  act  of  tbe 
corporation,  irrespective  <A  the  fact  that  tbs 
name  of  the  secretary,  actual  or  acting, 
might  not  have  been  appended,  or  the  corpo- 
rate seai  attached  thereto.  We  tbink,  too, 
that  even  were'  the  foregoing  condition  a 
prerequisite  to  the  execution  of  an  Instru- 
ment such  as  is  before  ns,  a  showing  tlrnt  a 
particular  person,  although  not  the  regularly 
elected,  qualified,  or  acting  secretary,  but 
appointed  by  the  directors  to  act  in  the  lat- 
ter's  absence,  executed  such  instrument  in 
such  capacity,  would  be  a  sufficient  compli- 
ance with  the  requirement  referred  to. 
Therefore,  even  although  such  prerequisite 
authorization  be  essential — which,  as  we 
have  seen,  is  not — and  it  were  held  that  such 
autborlty  was  not  given  in  the  first  Instance, 
still,  under  section  2310,  supra,  the  resolution 
which  we  have  quoted  Is,  in  our  opinion,  a 
complete  ratification  of  the  action  of  the  cor^ 
poration's  officers,  as  already  set  forth,  and 
as  such  there  can  be  no  question  bat  that  the 
exhibit  before  us  is  the  "contract"  or  "mem- 
orandum in  writing"  conferring  authority 
to  plaintiff  to  act  on  behalf  of  the  corporation 
for  the  purposes  set  forth  therein. 

[7]  There  la  no  attempt  on  the  part  of 
plalntur  to  recover  anything  on  Qie  theory 
of  quantum  meruit  or  Implied  contract  to 
pay  for  benefits.  He  is  claiming  under  and 
by  virtue  of  the  specific  terms  and  provi- 
sions of  PlalntlfTs  Exhibit  No.  1.  By  the 
terms  of  said  exhibit  it  will  be  seen  that 
plaintiff  was  authorized  "to  offer  for  sale 

*  •  *  80  acres,  more  or  less,  at  $4,000  per 
acre,  on  such  terms     and  conditions  as  we 

•  •  *  may  eventually  agree  upon."  Plain- 
tiff procured  a  purchaser,  not  at  $4,000 
per  acre,  or  a  total  of  $320:000,  but  for  the 
total  sum  of  $800,000,  as  will  appear  from 
PlaintifT's  Exhibit  No.  2.  This  was  accepted 
by  the  defendant  corporation  on  April  9,  1912, 
which  entered  into  the  agreement  as  set  forth 
in  Plaintiff's  Exhibit  2  with  the  purchaser 
therein  mentioned,  viz.,  the  California  Coun- 
ties Oil  Company,  a  corporation,  under  wlilch 
agreemrait  the  latter  went  into  possession 
and  did  worli  upon  the  property.  When  this 
waa  done,  plaintiff  was  entitled  to  the  com- 
pensation agreed  upon,  according  to  the  terms 
of  Plaintiff's  Exhibit  No.  1.  Brown  v.  Mason, 
1S5  Cal.  1S5,  99  Pac.  867,  21  L.  R.  A.  (N.  SJ 
328;  Boland  v.  Ashurst  Oil,  etc.,  Co.,  145  Cat. 
406,  78  Pac.  871;  Levy  v..  Wolf,  2  CaU  App. 
491,  84  Pac;  313;  Justy  v.  Erro,  16  Cal.  App. 
619,  117  Pac.  675;  McMillan  v.  Beves,  147 
Fed.  218.  77  C.  O.  A.  444. 

It  la  contended  by  appellant  that  the  said 


Califomld  Counties  Oil  Company  abandoned 
the  latter  contract.  The  evidence  liere  does 
not  support  this  contentloo.  But  it  does  ap- 
I)ear  that  this  contract  or  agreement  was 
modified  by  mutual  consent  of  the  parties 
thereto  on  the  28tb  day  of  November,  1916.  by 
which  modlficatl<»  it  Is  provided,  among  otb- 
er  things,  that — 

'^t  is  hereby  understood  and  agreed  by  all  the 
parties  hereto  that  the  intent  and  purpose  of 
tliia  agreement  is  to  cancel  and  set  aside  tlia 
agreement  of  April  9,  1912.  •  *  •  Slioidd 
the  said  party  of  the  second  part  [the  California 
Counties  Oil  Company]  fail  to  make  the  said 
payment  •  •.  •  witliin  ten  days  •  •  • 
then  this  agreement  shall  be  of  no  effect,  and 
shall  immediately  become  null  and  Void,  and 
shall  in  no  wise  affect  the  said  agreement  of 
April  9,  1912." 


By  this  modification  the  price  originally 
agreed  to  be  paid — $800,000— was  reduced  to 
and  fixed  at  the  sum  of  $187,294.19.  Of  this 
amount  the  purchaser,  the  Oaltfomla  Coan- 
ties  Oil  Company,  had  paid  to  the  defend- 
ant corporation,  before  the  commencement  of 
this  action,  the  whole  thereof,  except  the  snm 
of  $6,000,  and  said  defoidant  had  paid  the 
plaintiff  a  commission  amounting  to  $4,752.20. 
or  5  per  cent  on  the  sum  of  $96,045.47. 
Thereafter,  and  before  the  commaic«nent  of 
this  action,  the  said  Oallfomia  Counties  OU 
Company  paid  said  defendant  the  further  snm 
of  $86,248.72,  under  and  by  virtue  of  the  con- 
tract of  April  0, 1912,  as  modified  as  aforesaid. 
No  commission  on  this  amotmt,  or  any  por- 
tion of  it,  has  ever  been  paid  to  plaintiff. 

[<]  It  te  maintained  by  appellant  that  re- 
spondent was  not  entitled  to  commission  on 
payments  made  to  it  under  the  said  nrodifica- 
tion  of  PlaintUTs  Exhibit  Na  2,  because 
"there  is  absolutely  no  testimony  to  show 
that  respondent  had  anything  to  do  with  the 
execution  of  Plaintiff's  Exhibit  No.  3  [the 
modification  agreement]."  There  is  no  merit 
in  this  contention.  Tbere  is  no  reason  shown 
why  respondent  should  have  had  anything  to 
do  with  it.  As  we  have  already  seen,  he  was 
entitled  to  his  compensation  under  FlainfllTs 
Exhibit  No.  1,  and  according  to  the  terms 
thereof.  No  subsequoot  agreement  or  modi- 
fication of  the  original  agreement  between 
the  vendee  and  the  vendor  therein  could  af- 
fect plaintiff's  rights.  Were  it  otherwise,  the 
bars  would  be  all  down,  and  every  agent  who 
had  rendered  valuable  service  might  by  such 
legerdemain  as  suggested  here,  be  defrauded, 
not  only  out  of  a  portion  but  out  of  the  wbolfi 
of  the  compensation  agreed  to  be  paid  to  Mm 
for  procuring  a  purchaser  of  property. 

[9]  By  the  terms  of  Plaintiff's  BKhlbtt  NOi. 
1  plaintiff  was  to  receive  his  said  commlasiott 
"in  the  manner  as  and  when  paid  to  us"— de- 
fendant   This  is  but  another  way  of  saying: 

'')fou  are  not  to  receive  yoor  5  per  cent,  on 
the  whole  of  the  purcliase  price  when  the  deal 
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is  c}oslid,''btit  as  fast  As  the  piirchaser  pays  in 
to  Tu  we  wfll  deduct  the  cogmmlssion  from  such 
payment  and  readt  to  yon." 

Indeed,  'this  U  all  plaintiff  contends  tor. 
The  eoastmetlon  placed  upon  this  phrase  by 
defendant  eTUently  Is  that  In  reality  plain- 
tiff was  entitled  to  nothing  until  the  full  par- 
diase  price  ynn  paid,  but  that,  notwithstand- 
ing this,  tbe  defendant  had  paid  plaintiff  the 
sum  of  94,762.20,  althoogh  under  no  legal  ot>- 
^Igatkn  so  to  do.  With  the  facts  before  ns 
we  are  unable  to  accede  to  any  such  oonatroc- 
tlon.  It  Is  eoBcedad  by  defendant  that  the 
snm  of  $86,248.72  has  actually  been  paid  to  It 
on  account  of  tiie  sale  made  originally  to  the 
porchaser,  who  was  brought  to  it  by  plain- 
tiff, and  that  it  has  paid  plaintiff  no  commls- 
sion  thereon.  He  is  entitled  to  It,  as  found 
by  the  learned  trial  Judge. 

[II,  11]  It  is  next  urged  by  appellant  that — 

"The  Judgment  of  the  lower  court  includes 
commission  on  the  sum  of  $6,000  payments  dne, 
but  not  yet  made  under  Bzhlbit  3.  To  reiter- 
ate, respondent's  contract  calls  for  commissions 
only  'in  the  manner  as  and  when'  payments  are 
receiTcd  by  appellant.  It  is  bat  idle  speculation 
to  say  that  the  porchaser  is  able,  willing,  and 
ready  to  pay.  It  may  or  may  not  become  in- 
soWent  before  it  does  so.  The  fact  is  that  no 
payment  has  been  made,  and  commisaion  de- 
pendent thereon  is  not  due.  The  judgment  of 
the  lower  oonrt  mast  b«  modified  at  least  in 
respect  to  this  item." 

In  answer  to  tUs  respondent  claims  that — 

Said  $6,000  became  payable  prior  to  the 
trial,  "it  being  stipulated  at  the  trial  that  the 
same  would  have  been  paid  had  it  not  been 
impounded  by  the  attachment  of  the  plaintiff 
herein.  The  matter  is  alleged  in  the  supple- 
mental complaint  printed  on  pages  15  and  16 
of  the  supplement  to  appellant's  opening  brief. 
It  was  the  understanding  of  the  trial  court  and 
of  ourselves  that  the  stipulation  of  the  defend- 
ant was  that  judgment  might  pass  for  the 
amount  of  the  commission  on  this  sum  of  $6,000 
as  well  as  on  the  other  amounts  already  paid 
if  the  plaintiff  was  entitled  to  judgment  at  all, 
and  we  do  not  understand  why  counsel  raises 
this  question  now."  * 

nils  statement  of  counsel  for  respondent  is 
neither  answered  nor  denied.  Such  being  the 
ease,  coupled  with  the  fact  that  the  court  ac- 
tually found  for  the  plaintiff  on  this  Item,  as 
alraidy  seen.  It  will  be  assumed  that  appel- 
lant concedes  the  truth  of  such  statement, 
and  that  the  finding  was  proper.  Colklna  t. 
OooUtUe,  X88  Pac.  601;  Welch  v.  Alcott,  192 
Pac  — .» 

.  No  other  point  raised  by  appellant  need  be 
tonsldered. 

Judgment  affirmed. 


V.  BO&LE 
P.) 


819 


We      concur: 
SLOANB,  J. 


PINI^TSON,      P.       J.; 


8CHWARZ  V.  BOHLE  et  ux.    (Civ.  3328.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  11,  1920.  Hearing 
Denied  by  Supreme  Court  July  10,  1920.) 

1.  Judgment  ®=>688— Is  aetlos  to  qslet  title 
against  admlslstrator  held  res  Judicata  as  to 
belrs. 

Judgment  in  a  former  action  to  qalet  title, 
brought  by  plaintiff  against  his  deceased  wife's 
administrator,  was  binding  on  her  estate  and 
conclusive  against  deceased's  daughter  and  heir 
and  the  daughter's  husband,  and  was  res  judi- 
cata as  to  them. 

2.  Vendor  aad  purchaser  9=sl3— Disdaimer  by 
party  «ot  having  Interest  no  consideration  for 
oral  promise  to  deed  land. 

Where,  in  a  husband's  action  against  his 
deceased  wife's  estate  to  quiet  titl«,  it  was  de- 
creed that  land  was  community  property,  so 
that  deceased's  daughter  had  no  interest  in  it, 
her  disclaimer  of  interest  in  such  action  could 
furnish  no  consideration  for  plaintiff's  oral 
promise  to  deed  her  the  premises  upon  demand. 

3.  Frauds,  statute  of  9=371— Oral  promise  to 
deed  land  void.  In  absence  of  fraudulent  con- 
duct. 

An  oral  promise  to  deed  land  is  void  under 
the  statute  of  frauds  (Civ.  Code,  {  1624),  in  the 
absence  of  such  fraudulent  conduct  as  would 
take  the  case  out  of  the  statute. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  O.  P.  Bhortall, 
Judge. 

Action  by  Frank  R.  Schwarz  against  Fred- 
erick H.  Bohle  and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

Theodore  L.  Breslauer,  of  San  Francisco 
(Harold  O.  Faulkner,  of  San  Francisco,  Of 
counsel),  for  appellunts. 

McPike  &  Murray,  of  San  Francisco,  for 
respondent 

RICHARDS,  J.  This  action  was  Instituted 
by  the  plaintiff  to  recover  possession  of  the 
premises  involved  In  it  from  the  defendants, 
who  were  alleged  to  be  tenants  of  the  plain- 
tiff and  to  have  failed  to  pay  their  rent,  and 
also  failed  and  refused  to  surrender  posses- 
sion of  the  premises  to  the  plaintiff  as  the 
owner  thereof.  The  answer  of  the  defend- 
ants denied  their  relation  as  tenants  of  the 
plaintiff  and  denied  that  the  plaintiff  was  the 
owner  of  the  premises.  As  a  further  answer 
to  the  plaintiff's  complaint  the  defendants  al- 
leged that  one  JuUa  Schwarz,  deceased,  the 
wife  of  the  plaintiff,  and  the  mother  of  the 
defendant  Bva  Anna  Bohle,  was  in  her  life- 
time the  owner  of  the  premises  in  question ; 
that  she  died  intestate,  and  that  after  her 
death  the  plaintiff  in  this  action  represented 
to  the  said  deft-ndant  Eva  Anna  Bohle  that 
If  she  would  disclaim  to  him  all  interest  in 
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the  property  he  would  clear  the  title,  and 
would  thereafter  on  demand  grant  said  prem- 
ises to  said  Bva  Anna  Bohle ;  and  that  rely- 
ing on  such  representations  she  disclaimed 
all  her  right,  title,  and  Interest  In  said  projp- 
erty  to  said  plaintiff,  but  that  said  plaintiff 
upon  her  demand  has  refused  to  convey  said 
property  to  her;  wherefore  she  prays  that 
she  be  adjudged  the  owner  of  said  property, 
and  that  the  plaintiff  be  required  to  deed 
the  same  to  her. 

Upon  the  trial  of  the  cause  the  pUilnttS 
testified  that  the  property  In  question  was 
purchased  by  himself  and  his  said  wife,  Julia 
Schwarz,  as  community  property ;  that  upon 
her  death  an  administrator  was  appointed  of 
her  estate ;  that  the  plaintiff  thereupon  com- 
menced an  action  against  said  administrator 
and  also  against  the  two  chUdren  of  himself 
and  his  deceased  wife,  of  whom  Eva  Bohle 
was  one,  to  quiet  title  to'  the  premises,  alleg- 
ing the  same  to  have  been  community  prop- 
erty ;  and  that  he  since  his  wife's  death  was 
the  sole  and  absolute  owner  thereof.  The  ad- 
ministrator filed  a  general  denial  in  said  ac- 
tion ;  the  other  two  defendants  filed  disclaim- 
ers therein.  Upon  the  trial  of  that  action  the 
plaintiff  recovered  Judgment  decreeing  him  to 
be  the  sole  owner  of  the  property.  The  Judg- 
ment roll  In  that  case  was  then  Introduced  in 
evidence  In  this  case,  and  the  plaintiff  rested, 
Thereupon  the  defendants  undertoolc  to  offer 
evidence  in  support  of  the  affirmative  aver- 
ments of  their  answer  to  the  effect  that  the 
plaintiff  had  orally  promised  the  defendant 
herein,  Eva  Anna  Bohle,  that  If  she  would 
give  Mm  a  disclaimer  in  the  former  suit  be 
would  convey  the  premises  to  her  upon  de- 
mand. The  court  refused  to  permit  the  de- 
fendants to  make  this  proof  upon  the  two 
grounds  that,  If  it  was  offered  as  an  attack 
upon  the  former  Judgment,  It  was  Inadmissi- 
ble, since  that  judgment  was  res  adjudlcata 
between  the  parties  to  this  action;  and  If, 
on  the  other  hand,  it  was  offered  by  the  de- 
fendant In  an  effort  to  establish  an  oral  trust 
In  the  plaintiff  to  convey  the  premises  to  the 
said  defendant  Eva  Anna  Bohle,  their  plead- 
ings were  wholly  Insufficient  to  permit  oral 
proof  of  such  trust  The  court  thereupon  ren- 
dered its  Judgment  In  the  plaintiff's  favor, 
and  from  such  Judgment  the  defendants  pros- 
ecute this  appeal. 

[1]  We  are  satisfied  that  the  trial  court 
committed  no  error  in  its  aforesaid  rulings 
upon  the  trial  of  this  cause.  The  Judgment 
entered  In  the  former  action  to  quiet  title 
against  the^  administrator  of  the  estate  of 
Julia  Schwarz,  deceased,  was,  of  course,  bind- 
ing upon  her  estate,  and  would  have  been 
binding  and  conclusive  as  against  the  heirs 
of  said  deceased,  even  If  they  had  not  been 


parties  to. and  have  filed  dlsdalnura  to  said 
action.  Cunningham  v.  Ashley,  46  CaL  485; 
McCaughey  v.  Lyall,  152  Cat  615,  93  Pac. 
681.  It  would  therefore  have  been  res  adju- 
dlcata against  these  defendants  If  they  had 
undertaken  in  this  action  to  attadc  the  same. 

But  the  defendants,  by  Qielr  afflrmatlv* 
pleading  In  this  case,  mal:e  no  attacic  upon 
said  Judgment,  and  in  fact  in  their  brlefii 
herein  expressly  disclaim  any  intoit  to  aasail 
said  Judgment  The  defendants'  sole  oanten^ 
tlon,  as  disdosed  by  tbelr  said  pleading,  la 
that  Qie  plaintiff  received  from  E>va  Anna 
Bohle  a  disclaims  of  any  interest  In  said 
prranises  derived  from  her  deceased  moth^ 
upon  his  oral  promise  to  thereafter  deed  said 
premises  to  her,  and  that  be  has  refused  to 
make  said  deed.  There  are  no  averments  of 
actual  fraud  In  this  pleading,  nor  is  there  the 
slightest  attempt  to  bring  this  case  as  to  its 
pleadings  within  the  case  of  Brlson  v.  Bilsmi, 
75  CaL  525,  17  Pac.  689,  7  Am.  St  Eep.  188, 
and  the  later  cases  approving  Its  doctrine  as 
to  constructive  fraud.  The  utmost  that  can 
be  said  of  the  defendants'  case,  as  presented 
both  In  their  said  pleading  and  in  their  pro- 
posed proofs.  Is  that  they  are  attempting  to 
enforce  an  oral  agreement  to  convey  real  es- 
tate. 

[2,3]  There  are  several  Insuperable  obsta- 
cles In  the  way  of  the  defendants'  success. 
l^e  Judgment  la  the  f  oruMV  case  decreed  that 
the  property  In  question  in  both  eases  was 
the  community  property  of  the  plaintiff  and 
hlfl  deceased  wUe,  and  hence  passed  to  bUn 
solely  and  absolutely  upon  her  death.  The 
d^endants,  as  we  have  seen,  are  bound  by 
that  Judgment,  and  In  fact  do  not  assail  it 
It  was  thus  conclusively  determined  that  the 
defendant  herein  EJva  Anna  Bohle  never  bad 
any  interest  whatever  In  said  property.  Her 
disclaimer,  therefore,  could  furnish  no  con- 
sideration for  the  plaintiffs  oral  promise  to 
deed  her  the  premises  upon  demand,  and  it 
was  therefore  such  a  promise  which,  even  if 
made,  equity  would  not  enforce.  The  provi- 
sions of  section  1624  of  the  Civil  Code  em- 
bracing ttie  statute  of  frauds  is  another  In- 
surmountable barrier  to  the  defendants'  re- 
covery In  this  action,  In  the  absence  of  those 
elements  of  fraudulent  conduct  on  the  plain- 
tiff's part  taking  the  case  outside  of  the  re- 
quirements of  said  statute.  The  trial  court 
properly  ruled  that  the  defendants  had  pre- 
sented no  such  case  In  their  pleadings  as 
would  permit  them  to  make  their  proffered 
proofa. 

The  Judgment  Is  therefore  affirmed. 

We  concur:  WASTE,  P.  J.;  KNIGHT, 
Judge  pro  tem. 
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PEOPLE  V.  WHITE.    (Cr.  494.) 


(DMrict   Court   of 
Californial 


Aroeal,   Third   District, 
May  8,  1S20.) 


Of 


1.  Criminal     law     «=>4I2(3)— Statements 
prisoners  in  cell  admissible, 

Statpmentg  Tolttntarlly  made  by  prlsonerB 
in  a  cell  indicative  of  a  purpose  on  the  part  of 
both  to  fabricate  a  defense  to  the  charge  were 
admissible  in  evidence. 

2.  Criminal  law  «=>!  169(1)— Admission  of  evl- 
doaoo  harmless. 

Where  the  evidence  conclusively  shows  that 
defendants  committed  the  offense  charged,  jadg- 
ment  of  conviction  will  not  be  reversed  on  ac- 
count, of  erroneous  admission  of  evidence, 

3.  Indictment  and  Information  <g=9l6l(6)— 
Court  eould  corroot  namo  of  prosecutrix  after 
Jury  was  drawn. 

Where  information  for  rape  through  der- 
ieal  error  designated  prosecutrix  as  "Carlson" 
instead  of  'Xarsen,"  the  court  could,  after  the 
completion  of  the  jury,  under  its  inherent  pow- 
ers or  under  Penal  Code,  $  1008,  permit  the 
name  to  be  changed. 

4.  Criminal  law  <s=9l032(l)— Objection  to 
change  In  Information  waived  by  failure  to  ob- 
Jeet. 

Where  defendant  by  his  silence  acquiesced 
in  suggestion  of  state's  attorney  of  a  clerical 
error  in  the  Information  in  the  name  of  the 
prosecutrix,  and  court  changed  the  name,  he 
will  not  be  heard  to  complain  thereof  on  ap- 
peal. 

5.  Criminal  law  <8=»l  141  (I)— Presumptions  In 
favor  of  regularity  of  proceedings  below. 

On  appeal  the  presumptions  are  in  favor 
of  the  regularity  of  the  proceedings  in  the  lower 
court. 

6.  Criminal  law  «s»l  186(4)— Erroneous  change 
in  Information  not  reversible  error. 

If  ft  was  error  for  the  court  to  change  the 
same  of  the  prosecutrix  in  the  information 
after  the  jury  was  complete,  conviction  will  not 
be  reversed  where  there  was  no  prejudice  to 
the  substantial  rights  of  the  defendant. 


Appeal  from  Superior  Court,  Mendodno 
County;  J.  Q.  White,  Judge. 

Baymond  White  was  convicted  of  rape, 
and  from  the  Judgment  of  conviction  and  an 
order  denying  his  motion  for  new  trial,  he  ap- 
peals.  AfBrmed. 

Charles  Kascb,  of  TJklah,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Cbas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

BUBNEiTT,  J.  [1,2]  Appellant  was  c<Mi- 
Tlcted  of  the  crime  of  rape,  and' he  appeals 
from  the  Judgment  and  the  order  denying  his 
motion  for  a  new  trial.  He  was  Jointly 
Charged  with  one  WlUard  Carlson,  but  be  was 
tried  separately.  The  prosecutrix  was  15 
years  of  age,  and  the  evidence  shows  quite 
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conclusively  that  she  was  the  victim  of  a 
brutal  assanlt  committed  by  the  defendants 
acting  In  concert.  Indeed,  it  would  have 
been  surprising  if  the  Jury  bad  failed  to  con- 
vict ajvdlant.  We  make  these  observatlrais 
to  Indicate  In  what  light  we  should  view  the 
two  alleged  errors  upon  which'  appellant  re- 
lies for  a  reversal.  The  first  of  these  relates 
fo  the  Introduction  In  evidence  of  a  conver- 
sation between  the  two  defendants  while  tbey 
were  confined  in  Jail  before  the  trial.  The 
testimony  was  given  by  a  constable,  who  was 
secreted  in  one  of  the  cells  near  those  occu- 
pied by  White  and  Carlson.  Their  statements 
were  purely  voluntary,  and  tbey  were  indica- 
tive of  a  purpose  on  the  part  of  botb  defend- 
ants to  fabricate  a  defense  to  the  charge. 
At  least  the  statements  were  capable  of  such- 
oonstrnctlon,  and  it  was  entirely  proper  to 
submit  them  to  the  Jurors  for  their  considera- 
tion. The  statements  are  too  Indecent  for 
publication,  but  it  is  sufficient  to  say  that  they 
agreed  as  to  what  their  testimony  should  be. 
That  they  should  consider  it  necessary  to 
make  such  agreement  affords  some  evidence 
of  a  guilty  mind.  Innocent  pien  might  In- 
quire of  each  other  as  to  their  recollection  of 
an  event  or  their  knowledge  of  an  alleged  of- 
fense, but  they  are  not  at  all  likely  to  plunge 
immediately  Into  a  proposal  and  acceptance 
of  a  certain  definite  statement  to  be  made  by 
each'  in  answer  to  a  criminal  charge.  We  are 
entirely  satisfied  that  it  was  a  proper  circum- 
stance for  the  Jury  to  conidder,  but  at  any 
rate,  under  the  rule  that  now  prevails  In  thi^ 
state,  if  the  ruling  was  erroneous,  It  should 
not  operate  to  overthrow  the  verdict 

[3-S]  The  other  objection  is  probably 
worthy  of  more  serious  consideration.  As  to 
it  the  only  record  Is  contained  In  the  follow- 
ing minutes  of  the  clerk: 

"The  jury  being  now  complete,  •  ♦  •  the 
clerk  thereupon  read  the  information  to  the 
jury  and  stated  defendant's  pica  of  not  guilty. 
Thereupon  the  district  attorney  requested  and 
wns  granted  permission  of  the  court  to  amend 
the  information  on  its  face  by  striking  out  the 
word  'Carlson'  and  inserting  in  lieu  thereof  the 
word  'Larsen.' " 


In  reference  to  this  matter,  appellant  as- 
severates that  he — 

"was  denied  the  right  of  trial  by  jury.  The  jury 
that  returned  the  verdict  was  never  impaneled 
or  sworn  to  try  him  on  the  charge  upon  which 
he  was  convicted.  At  the  time  the  jury  that 
convicted  him  was  sworn,  the  charge  upon 
which  he  was  convicted  had  not  been  filed 
against  tiim.  He  never  had  an  opportunity  to 
challenge  peremptorily  or  for  any  cause  any  of 
the  jurors.  In  short,  ttiis  was  the  most  ir- 
regular trial  which,  in  my  opinion,  has  evel 
been  submitted  for  review." 

This  is  assuredly  quite  a  picturesque  and 
impressive  Impeeclunent  of  the  district  attor- 
ney and  the  trial  judge,  but  it  is  entirely  un- 
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warranted  by  the  fticts  In  the  canse.  We  are 
justified  In  representing  the  situation  as  fol- 
loves:  Appellant  was  regularly  and  properly 
charged  by  an  information  with  said  crime 
committed  Jime  30,  1919,  In  said  county  of 
Mendocino,  against  the  person  of  Jennie 
Oarison.  He  was  arraigned  and  pleaded  not 
guUty,  and  the  case  was  set  for  trial.  A 
Jury  was  impaneled  according  to  law,  and 
then  the  district  attorney  ascertained  that  a 
clerical  mlstalce  had  been  made  in  stating  the 
name  of  the  prosecutrix,  that  her  real  name 
was  "Jennie  Larsen,"  and  not  "Carlson,"  as 
it  appeared,  and  asked  the  court's  permission 
to  make  the  change.  To  this  request  no  ob- 
jection was  made  by  appellant,  and  by  his 
silence  he  acquiesced  in  the  suggestion. 
Thweupon  the  court  granted  permission  to 
Iiaye  the  mistake  thus  corrected.  This  was 
d<Hie,  and  the  cause  proceeded  to  trial  with- 
out any  objection  or  suggestion  that  a  dif- 
ferent offense  had  been  charged  by  changing 
the  name  of  the  prosecutrix ;  It  being  under- 
stood by  all  parties  that  only  one  oS»ise  was 
claimed  by  the  district  attorney,  and  that 
the  amendment  was  sought  for  the  reason  al- 
ready stated.  The  trial  disclosed  the  name 
of  the  prosecuting  witness  to  be  Jennie  Xjot- 
aea,  and  it  was  shown  very  clearly  that  at  the 
time  and  place  and  in  the  manner  alleged  in 
the  information  said  offense  was  committed 
against  her.  He  was  convicted,  and  for  the 
first  time  on  appeal,  he  makes  the  point  that 
another  offense  was  (iharged  by  the  amend- 
ment, and  that  for  suCh  offense  he  was  never 
arraigned  and  was  not  legally  put  upon  trial. 
Under  such  circumstances,  can  he  successful- 
ly urge  such  objection?  To  ask  the  question 
Is  to  answer  It.  The  court  had  the  right  to 
permit  the  error  to  be  corrected,  it  was  plain- 
ly its  duty  to  do  so,  and  such  action  would 
not  have  been  subject  to  objection,  if  any  had 
been  made.  But,  as  we  have  seen,.ai¥ellant 
acquiesced  in  the  course  that  was  pursued, 
and  that  affords  an  additional  reason  why  he 
should  not  now  be  heard  to  complain.  It  is 
tru^  that  we  have  stated  the  case  more  fully 
than  the  record  discloses,  but  as  to  this  point 
we  simply  have  the  minutes  of  the  clerk; 
they  do  not  purport,  nor  are  they  expected,  to 
contain  the  whole  record,  and  the  presump- 
tions are  in  favor  of  the  regularity  of  the  pro- 
ceedings. In  the  absence  of  any  showing  to 
the  contrary  we  have  a  right  to  assume, 
therefore,  what  is  altogether  probable,  name- 
ly, that  the  change  was  made  for  the  reason 
suggested. 

As  to  another  arraignment  and  another 
plea,  they  were,  of  course,  not  called  for, 
since  but  one  offense  was  charged,  and  as  to 
that  the  defendant  was  allowed  every  right 
which  the  law  provides.  It  would  have  been 
an  idle  and  foolish  thing  to  repeat  the  ar- 
raignment and  to  relmpanel  the  Jury  simply 


because  the  court  had  permitted  an  amend- 
ment to  the  information  for  tba  purpose  of 
properly  identifying  and  describing  the  of- 
fense that  was  committed  by  the  appellant. 
We  may  add  that  the  court  would  have  tn- 
borent  power  to  permit  such  a  clerical  mis- 
take to  be  corrected,  bat  section  1008  of  the 
Penal  Code  expressly  authorised  amendments 
as  follows: 

"An  iodictment  or  information  may  be  amend- 
ed by  the  district  attorney  without  leave  ot 
court,  at  any  time  before  the  defaadant  pleads. 
Such  amendment  may  be  made  at  any  time 
thereafter.  In  the  discretion  of  the  oonrt  where 
it  can  be  done  without  prejudice  to  flie  substan- 
tial rixhts  of  the  defendant." 

[6]  Of  "course,  there  was  no  prejudice  to 
the  substantial  rigirta  of  the  defendant  ca»»- 
ed  by  the  course  herein  pursued.  Indeed,  if 
we  may  assume  that  the  proceedings  were  ir- 
regular, then  no  substantial  wrong  has  been 
committed,  and  no  injustice  has  been  suf- 
fered. In  this  connection,  the  case  ot  People 
V.  Tomsky,  20  Cal.  Appi  672,  130  Pac.  ISl. 
may  be  read  with  interest  and  profit  It  is 
ample  authority  to  Justify  the  rejection  of 
appellant's  contentions  as  opposed  to  the  es- 
tablished principles  of  modem  criminal  pro- 
cedure. 

We  think  the  Judgment  and  order  should 
be  affirmed:  and  it  is  so  ordered. 

We  concur:  HABT,  J.;  NICOL,  Fresiding 
Judge,  pro  tern. 


UPLINGER  V.  YONKIN.    (Civ.  2795.) 

(District  Court  of  Appeal,  Second  District,  Di- 
viion  1,  California.     May  11,  1920.) 

Ii  Evidence  «=5>347— Forsign  Jndgnisat  may  bs 
proved  by  autheatlcatad  oopy. 
A  foreign  judgment  may  be  proved  by  an 
authenticated  copy  of  the  Judgment  alone,  with- 
out the  judgment  roU. 

2.  Evidenea  «b>383(5)— Certiilcats  aMaehad  to 
judgment  establlshod  general  jurtsdiotloa  of 
foreign  court 

Certificate  attached  to  judgment  of  foreign 
court,  stating  that  such  court  was  a  court  of 
record  having  a  seal,  was  sufficient  to  establish, 
prima  fade,  that  the  foreign  court  was  a  court 
of  general  jurisdiction. 

3.  Evidence  (8=>80(l)— Forelga  laws  presnpied 
same  as  those  of  fonim. 

In  the  absence  of  evidence  to  the  contrary, 

it  is  presumed  that  the  law  of  a  foreign  state 
as  to  the  requirement  of  notice  of  time  of  tnal 
is  the  same  as  the  law  of  tli«  fomnb 

4.  Judgment  «=»1l3-N:Uoa  «t  trial  to  dafaait* 
lag  defendant  not  nooeasary. 

Notice  of  date  of  trial  provided  for  by  Code 
Oiv.  Proc.  S  694,  need  not  be  given  t»  a  de- 
faulting defendant  ■• 
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8.  Jatfgaaat  «s»fiM(l)— Baa«<  M  trial  without 
■•tioe  erroRMM,  but  not  void. 
A  tri«I  and  Judgment,  giyen  wlthoDt  notico 
ot  date  of  trial  required  by  Code  CHy.  Proc.  | 
584,  ia  merely  erroneona,  and  ia  not  in  ezceaa 
ot  the  court* •  jarisdiction. 

Appeal  from  Superior  Gourt,  Ixxs  Angetes 
County :    Leslie  B.  Hewitt,  Judge. 

Action  by  John  H.  Upllnger  against  Henry 
H.  Tonkin.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Haas  4c  Dmmlgam,  ot  Los  Angeles,  for  ap- 
pelant. 

James  R.  Jafftsy,  of  Los  Angeles,  for  re- 
spondent 

CONB£T,  P.  J.  Action  to  recover- Judg- 
ment for  money  due  upon  a  Judgment  en- 
tered against  the  defendant  in  the  Circuit 
Court  of  De  Kalb  County,  111.  Judgment 
was  entered  taa«ln  against  the  defendant, 
who  now  appeals  therefrom.  Appellant  pre- 
sents tbree  points,  on  which  he  claims  that 
this  Judgment  should  be  reversed. 

[1]  First  point:  Ibat  the  Illinois  Judg- 
ment has  not  been  proved  as  required  by 
law,  in  this,  that  an  authenticated  copy  of 
the  Judgment  alone  was  received  in  evidence, 
without  the  Judgment  roll.  This  question  has 
been  determined  adversely  to  appellant's  con- 
tention in  McHatton  v.  Rhodes,  143  Cal.  275, 
76  Pac.  1036,  101  Am.  St  Rep.  126.  An 
Issue  presented  in  that  case  depended  upon 
the  validity  of  a  Judgment  of  a  circuit  court, 
a  court  of  general  jurisdiction  in  the  state 
of  Missouri.  An  authenticated  copy  of  the 
Missouri  Judgment  was  admitted  in  evi- 
dence, without  the  Judgment  roll.  The  Judg- 
ment of  the  superior  court  was  affirmed, 
notwithstanding  that  the  decision  therein 
contained  was  clearly  wrong  unless  supported 
by  the  evidence  of  the  foreign  Judgment 

[2]  Second  point:  That  the  Judgment  sued 
oa  is  invalid  as  the  basis  of  a  recovery  there- 
on in  CaUfomla,  inasmuch  as  the  Judgment 
itself  does  not  show  that  personal  service  of 
the  summons  in  said  action  was  had  upon 
the  defendant  In  the  state  of  Illinois  and 
within  the  Jurisdiction  of  the  court  render- 
ing said  Judgtnent  and  there  is  not  any  oth- 
er proof,  by  way  of  record  or  otherwise,  of- 
fered in  support  of  such  Jurisdiction.  The 
Judgment,  as  shown  by  the  copy  thereof, 
duly  certified  under  seal  of  court  and  au- 
thenticated, states  that — 

"It  appearing  to  tbe  court  that  due  personal 
•ervice  of  process  of  summons  issued  in  said 
cause  has  been  bad  on  the  defendant  for  at 
leaat  10  days  before  the  first  day  of  this  term, 
and  be,  being  now  here  three  times  solemnly 
called  in  open  court,  comes  not  nor  does  any 
person  for  him,  but  herein  be  makes  default, 
which  is  on  motion  of  plaintiff's  attorney  or- 


dered to  be  taken,  and  the  same  ia  hereby-  en- 
tered of  record." 

Thereupon,  It  is  stated,  evidence  was  re- 
ceived, the  damages  were  assessed,  and  re- 
covery had  in  the  sum  specified.  The  cer- 
tlftcate  recites  that  said  court  is  a  court  of 
record,  having  a  seaL  Ttia  is  sufficient  to 
establish,  prima  fade,  tliat  it  is  a  court 
of  general  Jurisdiction.  In  McHatton  v. 
Rhodes,  supra,  the  Missouri  Judgment  was 
a  Judgment  determining  adversely  to  one 
Hattle  Meagher  her  claim  of  title  to  certain 
real  property.  The  redtala  contained  In 
the  Jadgmoit  were  to  the  effect  tliat  she  bad 
been  duly  notified  by  publication.  The  Su- 
preme Court  of  California  held  that  in  that 
case,  "the  court  being  of  general  Jurisdiction, 
all  presumptions  are  that  it  had  Jurisdiction, 
and  that  the  effect  of  the  recital  in  the  Judg- 
ment is  that  the  notice  or  summons  was 
properly  published.  It  is  declared  in  the  Con- 
stitution of  the  United  States  that  fuU  faith 
and  credit  shaU  be  given  in  each  state  to 
the  Judicial  proceedings  of  every  other  state." 
The  court  referred  to  section  1963,  subd.  16, 
Code  Civ.  Proa,  and  after  some  further  dis- 
cussion, said: 

"In  all  cases  where  a  Judgment  ia  collaterally 
attacked  we  must  presume,  in  the  absence  of 
anything  appearing  to  the  contrary,  that  they 
were  properly  brought  in.  The  presumption  is 
the  same  where  service  has  been  made  by  pub- 
lication as  where  personal  service  has  been 
had." 

[S-f]  Third  point:  That  the  record  does 
not  show  that  any  notice  of  the  time  of 
the  hearing  of  said  action  was  ever  served 
upon  or  had  by  the  defeodant  or  served  upon 
or  had  by  any  attorney  for  defendant  and 
no  evidence  other  than  the  so-called  Judg- 
ment was  offered  In  that  regard.  This 
ccmtention  is  based  uiton  the  provisions  of 
section  594,  Code  of  Civil  Procedure  of  Cal- 
ifornia, and  the  presumption  (in  the  absence 
of  other  evidence)  that  the  law  ot  Illinois 
as  to  the  reqtiirement  of  notice  of  the  time  of 
trial,  is  tbe  same  as  the  law  of  California. 
But  the  notice  provided  for  need  not  be 
given  to  a  defaulting  defendant  And  even 
where  the  requirements  of  the  section  are 
applicable,  a  trial  and  Judgment  given  with- 
out snch^otlce  is  merely  erroneous,  and  Is 
not  in  excess  of  the  court's  Jurisdiction; 
such,  at  least,  Is  our  inference  from  the  only 
decision  wtiich  seems  to  have  touched  tbe 
question.  Pot  in  that  decision  (Estate  of 
Dean.  149  Cal.  492,  87  Pac.  13)  the  court 
very  carefully  limited  to  cases  of  direct  ap- 
peal Ita  declaration  that  a  Judgment  rendered 
in  disregard  of  that  section  is  erroneous 
and  should  be  reversed. 

We  are  of  the  opinion  that  the  court  did 
not  err  in  receiving  the  evidence  to  which 
reference  has  been   made,   or  in   rendering 
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Judgment  against  appellant  on  the  facts  aa 
thos  proved. 
The  judgment  Is  affirmed. 

We  concur :  SHAW,  J. ;  JAMES,  J. 


RAMISH   V.   REICHENBACH   at  al. 

(Civ.  3361.) 

(District  Coart  of  Appeal,  EHrst  District,  Divi- 
sion  2,  California.    May  7,  1920.) 

Appeal  and  error  ®=3lOI  1(1)— Finding  on  con- 
fllotfng  evidenoe  conclusive. 
Finding  of  fact  on  conflicting   substantial 
evidence  is  conclaaiTe  on  appeal. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  Adolph  Ramlsb  against  Max 
Reichenbach  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Edward  F.  Wehrle,  of  Los  Angeles,  for  ap- 
pellants. 

Alfred  H.  McAdoo  and  David  E.  Bergman, 
both  of  Los  Angeles,  for  respondent. 

NOUESB,  J.  Defendants  a^eal  from  a 
judgment  rendered  against  them  as  Involun- 
tary trustees  on  plaintiff's  complaint  for  rent 
of  premises  occupied  by  defendants  in  the 
double  capacity  as  trustees  for  creditors  and 
assignees  of  the  insolvent  under  an  assign- 
ment made  for  the  benefit  of  all  creditors  of 
the  insolvent  other  than  plaintiff.  The  con- 
troversy arises  through  the  fact  that  after 
the  defendants  were  appointed  trustees  for 
the  creditors  a  written  agreement  was  made 
between  them  and  plaintiff  whereby  plaintiff 
agreed  to  permit  defendants  to  continue  the 
occupation  of  the  premises  theretofore  leased 
to  the  insolvent,  and  the  defendants  promis- 
ed to  pay  to  plaintiff  the  back  rentals  then 
due  out  of  the  first  profits  of  the  business. 
By  the  pleadings  It  is  admitted  that  defend- 
ants also  agreed  to  pay  the  expenses  of  con- 
ducting or  operating  the  business,  Including 
the  payment  of  the  monthly  rental  and  water 
charges  for  the  premises  occupied,  before  dis- 
tributing or  paying  to  the  other  creditors  any- 
thing upon  the  indebtedness  due  them.  Dur- 
ing the  course  of  their  conduct  of  the  busi- 
ness the  defendants  paid  certain  sums  to  an 
agent  of  one  of  the  creditors  and  other  sums 


to  the  attorney  for  tb«  creditors,  .leaving  In 
their  possession  Insufficient  moneys  to  meet 
the  payment  for  the  current  rental  admitted 
to  be  due  to  plaintiff.  Upon  the  trial  It  was 
contended  on  the  part  of  plaintiff  that  the 
moneys  so  paid  out  were  for  services  render- 
ed to  the  creditors,  and  defendants  claimed 
that  such  payments  were  necessary  and  prof>- 
er  expenses,  of  conducting  and  operating  the 
business  by  the  trustees.  Plaintiff  also  asked 
for  an  accounting  upon  the  theory  that, 
though  he  was  not  a  party  to  the  original 
assignment  for  the  benefit  of  creditors,  the 
defendants  by  their  special  agreement  with 
him  became  Involuntary  trustees  for  his 
benefit.  The  trial  court  found  that  the  de- 
fendants during  their  conduct  of  the  business 
received  sufficient  moneys  to  have  enabled 
them  under  the  terms  of  their  aj^reement 
with  plaintiff  to  pay  him  the  amount  claim- 
ed to  be  due  as  rental  for  the  premises,  but 
that  the  defendants  used  and  disposed  of 
such  moneys,  not  in  payment  of  the  necessary 
expenses  of  conducting  and  operating  the 
business,  to  an  extent  and  In  an  amount  suffi- 
cient to  have  paid  plaintiff  the  amount  due 
him. 

The  whole  argument  of  appellants  on  this 
appeal  resolves  Itself  into  an  attack  upon 
this  finding  as  not  supported  by  the  evidence. 
There  was  substantial  evidence  tending  to 
prove  that  one  Brown,  to  whom  payments 
were  made  for  services  rendered  in  checking 
up  the  cash  and  doing  certain  clerical  work, 
was  engaged  by  one  of  the  creditors,  and  not 
by  the  trustees ;  also  that  such  services  were 
for  the  benefit  of  the  creditors  charged  and 
were  not  necessary  for  the  oi)eration  of  the 
business  under  the  trustees.  There  was  also 
evidence  that  the  attorney  to  whom  other 
payments  were  made  was  employed  by  the 
creditors  to  preimre  the  original  trust  agree- 
ment and  assignment,  that  he  was  not  em- 
ployed by  either  of  the  trustees,  and  that  he 
rendered  little.  If  any,  legal  services  to  them 
directly.  The  evidence  on  the  part  of  appel- 
lants tending  to  show  that  some  of  these 
services  were  rendered  for  and  at  the  request 
of  the  trustees  merely  presents  a  conflict  upon 
which  the  trial  court  was  required  to  find. 
The  finding  so  made,  being  based  upon  con- 
flicting evidence,  is  conclusive  upcm  this  ap- 
peal, and  for  these  reasons  the  judgment  Is 
affirmed. 


We  concur: 
TAIN,  J. 


LANGDON,   P.  J.;    BRIT- 


if— ■P"'-  otbar  cues  tee  lam*  topic  and  KBY-NUMBER  In  all  Key-Numbered  Olseeti  and'BadexM 


Digitized  by 


Google 


ObL) 


BOLAND  v.  SMITrf.    (Civ.  3095.) 

(District   C!onrt   of   Appeal,    Second   District, 
Division   1,   California.    May  8,  1920.) 


1.  Evidaace  «=s9442(6)— Ae  to  time  of  delivery 
•f  avtomoblle  soM  aot  laadmlssibla  m  vary- 
lag  coatraot 

In  buyer's  action  to  readnd  purcliase  of 
automobile,  testimony  as  to  subsequent  con- 
Teraations  between  parties  as  to  when  car 
would  be  delivered  held  competent  to  explain 
conditions,  no  date  of  delivery  having  been 
£xed  in  the  written  contract,  and  nothing 
shown  therein  u  to  whether  first  shipment  had 
been  ordered  or  woald  be  made. 

2.  Sales  «=>8t( I)— Contract  for  sale  of  anto- 
mobile  called  for  delivery  In  reasonable  time. 

Under  a  contract  for  sale  of  an  automobile, 
delivery  to  be  made  "on  or  about  out  of  first 
shipment  of  the  model,  the  obligation  of  the 
sellers  was  to  have  delivery  made  within  a  rea- 
■onaMe  time,  depending  on  conditions  witUn 
knowledge  of  the  sellers. 

3.  Sales  (8=»I30(3)— EvMenoe  held  to  Jnstlfy 
eonelasiOB  delay  In  delivery  unreasonable. 

In  action  to  rescind  purchase  of  automobile, 
evidence  held  to  justify  condnsion  tiiat  delay 
in  delivery  was  unreasonable. 

4.  Appeal  and  error  «=3907 (2)— Presumption 
rallng  of  trial  court  supported  by  evidence. 

Where  the  appellate  court  can  surmise  that 
aach  a  showing  has  been  made  as  woidd  have 
Justified  a  ruling  as  expressed  by  the  trial 
court,  and  the  evidence  Is  not  before  the  appel- 
late court,  it  must  presume  that  the  condition 
of  the  case  in  its  evidence  was  such  as  to  sup- 
port the  ruling. 

Appeal  tzom  Superior  Ck>urt,  IiOB  Angeles 
Ooonty ;  Fred  H.  Taft,  Judge. 

Action  by  William  P.  Boland  against  Stan- 
ley W. '  Smith,  individually  and  as  executor  of 
O.  F.  Smith,  deceased.  From  Judgment  for 
plaintiff  rescinding  contract  for  purchase  of 
an  autmnoblle,  defendant  aweals.    Affirmed. 

Leo  y.  Xouugworth  and  Harry  3.  McClean, 
botb  of  IxM  Angides,  for  ai^>ellant. 

J.  Wiseman  Macdonald,  of  Los  Angeles,  for 
respondent. 

JAMBS,  J.  Flalntlfr  bronght  tbls  action  to 
enforce  rescission  of  a  contract  for  the  pur- 
chase of  an  automobile.  Judgment  was 
awarded  In  accordance  with  the  prayer  of 
the  complaint,  and  defendants  appeal.  (Aft- 
er Judgment  there  was  a  substitution  of  par- 
ties plalntm  by  reason  of  an  assignment  made 
by  plaintiff  Carlhi  O.  Smith  to  Boland.) 

On  Jane  12,  1912,  plaintiff  negotiated  with 
defendant,  Stanley  W.  Smith,  and  C.  F. 
Bmltb,  since  deceased,  for  the  purchase  of  an 
automobile,  and  on  that  date  paid  a  deposit 
of  1600.  A  written  contract  In  the  form  of  a 
memorandum  order  was  drawn  up  and  signed 
by  the  purchaser  and  the  vendors.    The  au- 
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tomoblle  was  not  at  the  time  In  the  hands  of 
the  vendors  ready  for  delivery,  but  was  to  bo 
sbipped  from  the  factory  at  an  Eastern  point, 
and  the  written  contract  provided  that  the 
delivery  was  to  be  made  "on  or  about  out  of 
ilrst  shipment  of  this  model."  The  signature 
of  the  plaintiff  first  appeared  attached  to  the 
order,  and  over  tbe  signafure  of  the  vendors 
was  the  following  clause: 


"We  agree  to  fulfill  all  the  terms  and  eondi- 
tions  of  this  order,  subject  to  delay  resulting 
from  fires,  strikes,  action  of  elements,  and  other 
circumstances  beyond  our  control^" 

No  delivery  of  the  car  bavlng  been  made, 
on  the  26th  of  November,  1912,  the  plalnaff 
served  a  written  notice  of  rescission  upon 
the  vendors  and  demanded  the  return  to  blm 
of  tbe  $500  dq^osited.  Tbe  court,  in  Its  find- 
ings of  fact,  redted  tbat  defendants  had  rep- 
resented to  plaintiff  tbat  they  had  several 
shipments  of  models  of  tbe  kind  of  car  de- 
sired coming,  and  tbat  tbe  first  shipment 
would  readi  Los  Angeles  on  or  about  tl>e  Ist 
dAy  of  July;  tbat  tbe  defendants  failed  to 
make  delivery  of  tbe  car  on  July  1st,  but 
stated  to  plaintiff  that  shipment  had  beoi 
delayed  and  tbat  tbe  car  would  be  shortly 
delivered,  an4  at  various  times  between  Joly 
1  and  October  17,  1912,  tbe  vendors  repre- 
sented and  stated  that  shipment  of  said  car 
would  shortly  be  made;  tbat  on  tbe  17tb 
day  of  October  tbe  vendors  speciflcally  prom- 
ised and  agreed  to  make  delivery  of  the 
car  not  later  than  three  weeks  from  tbat 
date^  to  wit,  not  later  than  November  17, 
1912;  that  the  vendors  received  a  shipment 
of  tbe  model  of  tbe  car  contracted  to  be  de- 
livered on  or  about  the  25tfa  day  of  Decem- 
ber, and  on  tbe  26tb  of  tbat  montb  notified 
tbe  plaintiff  of  the  receipt  of  tbe  car  and  of- 
fered to  make  delivery  thereof.  The  court 
further  found: 

"That  defendants  have  wholly  refused  and 
failed  to  make  delivery  of  any  car  under  the 
terms  of  their  contract  with  the  plaintiff  within 
a  reasonable  time,  and  have  failed  and  refused 
to  return  to  plaintiff  the  sum  of  $600." 

One  of  the  contentions  of  the  appellants 
here  is  that  tbe  court  erred  in  admitting  tbe 
oral  testimony  of  the  plaintiff  touching  the 
time  that  it  was  understood  the  automobile 
would  be  delivered ;  tbe  claim  being  that  the 
effect  of  such  testimony  was  to  vary  the 
terms  of  the  written  contract  The  testimony 
referred  to  was  given  by  the  plaintiff,  and, 
as  set  forth  in  the  bill  of  exceptions,  is  as 
follows: 

"I  had  a  conversation  at  the  time  the  con- 
tract was  made  regarding  the  time  of  delivery. 
Mr.  Smith  said  he  would  deliver  the  car  be- 
tween the  Ist  and  ISth  of  July,  that  year.  I 
had  a  further  conversation  with  Mr.  Smith,  of 
Smith  Bros.,  in  Augast  of  1912.  1  called  on  Mr 
Smith  and  asked  him  when  I  was  to  get  my  car; 
and  he  said,  'We  expect  it  any  day.'     I  went 
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in  Ua  place  eTery  once  in  a  while  to  find  out 
when  he  wai  to  make  delireiT-  On  Angnst  17th 
he  called  at  my  office  to  collect  a  bill  for  re- 
pairs. I  said,  'When  am  I  going  to  get  my 
car?'  He  said,  'You  will  get  your  car  within 
two  weeki.'  I  called  in  two  men,  Mr.  Sadler, 
who  was  in  my  office,  and  Mr.  Rending,  and 
asked  them  to  listen  to  the  conversation.  I 
said,  'Clarence,  you  promised  me  delivery  with- 
in two  weeks.'  He  said,  Ton  will  get  your  car 
within  two  weeks.'  I  said,  1  will  give  you 
three  weeks;  if  I  don't  get  my  car  within  three 
weeks,  I  want  my  money.'  He  said,  "Tfou  will 
have  the  car  or  your  money,'  and  he  left  and 
walked  out.  I  made  a  memoranda  of  that  con- 
versation on  the  contract  that  he  had  signed  and 
given  to  me.  The  car  was  not  delivered  on 
November  7th.  I  signed  a  notice  of  rescission, 
which  was  served  on  Mr.  Smith." 

Section  1860,  Code  of  Civil  Procedure^  pro- 
vides: 

"For  the  proper  construction  of  an  instru- 
ment, the  drcnmstances  under  which  it  was 
made,  indnding  the  sitnation  of  the  subject  of 
the  instrument,  and  of  the  parties  to  it,  may 
also  b«  shown,  so  that  the  judge  be  placed  in 
the  position  of  those  whose  language  he  is  to 
interpret" 

[1-1]  We  tbink  that  the  testimony  was  com- 
petent to  explain  the  conditions,  in  view  of 
the  fact  that  no  date  of  delivery  was  fixed 
In  the  written  contract  and  nothing  therein 
was  shown  as  to  whether  the  shipment  of 
automobiles  bad  already  been  oidered  or  as 
to  when  such  shipment  would  be  made.  In 
our  opinion,  under  the  terms  of  the  contract, 
it  ahouid  be  said  that  the  obligation  of  the 
vendors  was  to  have  delivery  made  of  the 
car  within  a  reasonable  time.  What  would 
amount  to  a  reasonable  time  for  shipment 
from  the  Bast  and  receipt  in  Los  Angeles 
would  depend  upon  conditions  within  the 
knowledge  of  the  vendors,  and  for  that  rea- 
son we  think  it  was  proper  for  the  court  to 
receive  testimony  touching  the  representa- 
tions and  statements  made  by  the  vendors  on 
the  subject  of  delivery.  Wblle  in  the  piain- 
tifPs  testimony  conversations  were  shown  be- 
tween the  plaintiff  and  one  of  the  vendors, 
which  conversations  occurred  subsequent  to 
the  making  of  the  contract,  those  conversa- 
tions were  not  relied  upon  by  the  trial  judge 
as  fixing  a  new  and  definite  date  upon  which 
the  automobile  was  agreed  to  be  delivered, 
but  only  as  showing  the  continuing  conditions 
as  to  the  nondelivery  and  the  explanations 
made  by  the  vendors  in  attempted  excuse  of 
the  same,  all  of  which  was  competent  as  go- 
ing to  the  question  as  to  whether  at  the  time 
the  plaintiff  gave  notice  of  rescission  there 
had  been  an  unreasonable  delay  on  the  part 
of  the  vendors  in  the  delivery  of  the  auto- 


mobile. The  court  directly  determined  that 
the  delay  was  unreasonable,  and,  upon  the 
evidence  shown,  we  think  that  that  condn- 
slon  was  Justified. 

A  second  contention  at  the  app^ants  re- 
lates to  the  matter  of  another  transaction 
had  between  the  parties  prior  to  the  making 
of  the  particular  contract  here  involved.  In 
a  cross-complaint  defendants  alleged  facts 
concerning  the  prior  transaction  under  wbidi 
It  seems  the  plaintiff  bad  first  bargained  for 
a  different  automobile,  wbldi  he  received,  and 
that  he  later  returned  the  automobile,  with 
the  consent  of  the  defendants,  and  forfeited 
some  money  which  he  liad  paid  thereon.  In 
the  findings  of  the  trial  court  It  is  deter- 
mined that  the  transactlcm  last  referred  to 
was  distinct  and  separate  from  that  sued  up- 
on by  the  plaintiff,  and  that  the  resciaaion 
of  tbe  former  contract  was  not,  as  defendant 
asserted,  a  part  of  the  consideration  for  the 
making  of  tbe  contract  to  enforce  resciaaion 
of  which  this  action  was  brought  Am>eUants 
contend  that  the  court  refused  to  admit  testi- 
mony offered  by  them  in  support  of  matters 
contained  in  the  cross-complaint  We  are 
unable  to  determine  from  tbe  bill  of  excep- 
tions as  to  what  teatimooy  was  offered  to 
that  point  The  bill  of  exceptions  does  not 
purport  to  contain  all  of  the  testimony  heard 
at  tbe'trlaL  As  to  the  offered  testimony  we 
find  In  the  record,  among  the  spedflcatiooa, 
this  statement: 

"In  reply  to  defendants'  offer  to  prove  the 
facta  of  the  prior  transaction  as  pleaded  in 
the  cross-complaint  the  court  said:  'I  Just 
want  tbe  records  to  show  tliat  you  started  to 
prove  other  considerations  for  this  contract  not 
stated  therein  relative  to  the  matter  pleaded 
in  the  cross-complaint,  and  the  oonrt  refused  to 
hear  it  on  the  ground  tliat  as  the  evidence 
stands  at  this  time  you  are  not  entitled  to  intro- 
duce any  evidence  whatever  regarding  the  for- 
mer traflsaction  between  these  parties;  in  oth- 
er words,  that  the  court  confines  yon  to  mntnal 
obligations  created  by  the  written  contract 
pleaded  by  you  on  the  ordering  of  this  car.' " 

[4]  As  to  how  the  evidence  stood,  as  the 
court  phrased  It  at  the  time  tbe  Judge  made 
that  statement  we  are  not  enlightened.  We 
can  surmise  that  such  a  showing  had  been 
made  as  would  have  Justified  the  ruling  as 
expressed  by  the  Judge,  and,  that  being  true, 
we  must  presume  that  the  condition  of  the 
case  in  Its  evidence  was  such  as  to  sui^ort 
the  ruling. 

No  other  points  are  presented  -which  re- 
quire consideration  or  discussion. 

The  Judgment  is  affirmed. 

We  concur:   CONHBY,  P.  J.;    SHAW,  J. 
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CREDIT  GUIDE  CO.  V.  FIDELITY  STOR* 
ACIE  A  MOVING  CO.    (Civ.  2800.) 

(Di8tri<^  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.     May  11,  1920.) 

Umitatloa  «<  ■»«•«•  «s»C6(8)— Aotloa  againt 
baHM  far  yroMrty  aoenMa  aa  deiaaad. 
'Wbere  pcopertj  eam«  into  poMeaaton  of 
defendant  varehonaenMui  in  1912,  and  waa  de- 
manded during  the  two  next  following  years, 
action  to  recover  it,  commenced  in  1817,  was 
barred  by  Code  CIt.  Froc  i  388*  aubd.  8,  the 
three-year  statute. 

Appeal  from  Superior  Court,  Los  Angeies 
Comity;  8.  U.  Marsh,  Judge. 

Action  by  the  Okredit  Guide  Oompaur 
acainat  the  Fidelity  Storage  &  Moving  C<»»- 
pany.  Judgment  for  plalntlfE,  and  defend- 
ant appeals.    Barersed. 

Frederlcik  A.  PreBt<)ii,  of  Loa  Angeles,  for 
appellant 

XX  Joseph  Coyne^  of  Los  Angeles,  for  re- 
spondent. 

OONBBT,  P.  J.  Action  to  recover  posses- 
dan  of  certain  described  personal  property 
or  tlie  valnet  thereof.  Judgment  entered  in 
fhTor  of  the  plaintiff,  from  which  the  defend- 
ant appeals. 

In  the  answer  It  was  alleged  that  the  action 
Is  barred  by  the  provisions  of  subdivision  8  of 
section  3S8  of  the  Code  of  Civil  Procedure, 
under  which  an  action  of  this  character  must 
be  commenced  within  three  years  from  the 
time  when  the  cause  of  action  accrued.  The 
property  in  question  belonged  to  plaintilTs 
assignor,  8arah  B.  Clark,  and  came  into  the 
poeseaslon  of  the  defendant  In  December, 
IdlSt,  or  January,  191S.  Mrs.  Clark  testlfled 
as  follows: 

"1  have  requested  and  demanded  the  return 
of  the  goodn  which  were  missing  on  a  number 
of  occasions,  as  follows:  At  Los  Angeles,  one 
or  two  times  at  defendant's  place  of  busineis, 
the  loss  of  the  box  having  been  discovered  in 
April  1913.  I  demanded  the  same  several 
months  later.  I  was  at  that  time  advised  that 
ihey  could  not  locate  the  box  or  the  contents, 
but  that  they  said  that  they  would  continue 
their  efforta.  Several  times  after  the  occasion 
mentioned  I  took  up  the  matter  with  the  com- 
pany, and  was  again  advised  that  they  were  stiU 
searching  for  the  chest  containing  the  articles 
mentioned,  but  bad  not  yet  been  successfuL" 

In  connection  with  the  testimony  of  Mrs. 
Clark,  it  appears  that  her  demand  had  been 
made  and  was  being  insisted  upon  by  her.  as 
early  as  January,  1914.  On  the  8th  of  that 
month  defendant  sent  her  a  letter,  stating 
that  defendant  was  endeavoring  to  find  the 
chest  in  which  said  goods  were  said  to  be 
contained,  and  asked  her  for  a  description  of 
the  chest  and  contents.    On  the  29tb  of  the 
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same  month  th^  sent  her  a  second  letM',  ae- 
knowledging  receipt  of  a  letter  from  her,  of 
date  January  19th,  giving  the  dOntents  of  Ose 
chest,  and  stating  that  they  were  moving  the 
contents  of  their  old  warehouse  into  their 
new  one,  "we  are  In  hopes  to  find  your  chest 
in  this  way ;  If  we  do  not,  we  will  endeavor 
to  make  a  settlement  with  yon."  This  Is 
practicaUy  all  of  the  evidence  bearing  upon 
the  time  when  the  donand  was  made  and 
when  the  claimant's  right  of  action  accrued. 
The  action  was  not  commenced  until  April  24, 
1917.  On  these  facts  it  seems  to  be  estab- 
lished without  any  doubt  that  tiie  evidence 
18  insufficient  to  sustain  the  court's  finding 
that  the  cause  of  action  is  not  barred  by  the 
provisions  of  the  third  subdivision  of  section 
388  of  the  Code  of  Civil  Procedure. 
The  Judgment  is  reversed. 

We  concur:  SHAW,  J.;  JAMBS^  J. 


DARTER  v.  SCHUYLER.    (Chr.  2150.) 

(District  Court  of  Appeal,  Third  District,  Cal- 

ifomia.   May  12,  1920.    Hearing  Denied  by 

Supreme   Court  July  8,   1920.) 

i.  Veader  asd  purohaser  «s»l85  —  Inexousa- 
ble  fallare  to  make  paymeat  under  oontraot 
-   termlsatee  it. 

When  in  a  contract  for  the  sale  of  land 
dme  is  made  of  the  essence,  an  inexcusable 
failure  on  the  part  of  holder  of  option  to  make 
a  payment  when  the  same  shoold  be  paid  ac- 
cording to  the  terms  of  the  eontract  termi- 
nates his  rights  under  the  option,  and  makes 
it  impossible  for  bim  to  enforce  the  same  in 
the  absence  of  a  waiver  on  the  part  of  the 
other   party. 

2.  Quletisg  title  9=>30(3)— Forsier  owser  of 
laad  held  not  aaoessary  party. 
Where  an  owner  of  land  gave  a  third  party 
an  option  to  purchase  it  upon  making  cer- 
tain payments,  and  such  third  person  failed  to 
make  the  payment  at  the  time  stipulated, 
whereupon  the  owner  declared  a  forfeiture  of 
the  contract,  and  subsequently  sold  the  land  to 
plaintiff,  in  a  suit  by  plaintiff  to  quiet  title 
brought  against  the  third  party,  the  former 
owner  was  not  a  necessary  party. 

Appeal  from  Superior  C!ourt,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

Suit  by  B.  L.  Darter  against  Mary  B. 
Schuyler  to  quiet  title.  Judgment  for  plain- 
tUI,  and  deCendant  appeals.    Affirmed. 

O.  W.  Langan  and  True  Van  Sickle,  both  of 
Oakland,  for  ais>eUant 
O.  W.  Miller,  of  Stockton,  for  respondent 

NICOL,  Breslding  Judge  pro  tern.  This  ac- 
tion was  commenced  by  plaintiff  to  quiet  his 
title  to  a  certain  tract  of  land  in  tlie  county 
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of  San  Joaquin,  which  land  he  purchased 
trom  one  J.  A.  Coley  on  the  27th  day  of  June, 
1917. 

On  May  13, 1914,  an  agreem^it  was  entered 
Into  between  the  said  J.  A.  Coley  and  defend- 
ant, Mary  B.  Schuyler,  by  which  Coley  agreed 
to  B^  and  the  defendant  agreed  to  buy  the 
said  land  for  the  purchase  price  of  $53,000. 
The  agreement  acknowledges  the  receipt  of 
118,000,  being  the  value  placed  on  certain  lots 
in  Oakland,  and  the  balance  of  the  purchase 
price,  amounting  to  $35,000,  to  be  paid  before 
July  1,  1919,  together  with  interest  at  the 
rate  of  6  per  cent  per  annum  on  all  deferred 
payments,  interest  to  be  paid  annually.  The 
agreement  provides  that, 'in  consideration  of 
the  defendant  being  given  possession  of  the 
premises,  she  agrees  to  pay  all  taxes  which 
may  be  levied  or  assessed  on  the  premises, 
that  by  the  terms  of  the  contract  it  was  ex- 
pressly provided  that  .time  was  of  the  essence 
thereof,  and  that  in  the  event  of  the  failure 
of  said  Mary  R.  Schuyler  to  make  any  pay- 
ment at  the  time  the  same  became  due,  or 
within  30  days  thereafter,  the  contract  should 
become  nuU  and  void,  and  tlie  said  Mary.  R. 
Schuyler  should  forfeit  all  right  thereto  and 
to  all  moneys  theretofore  paid  on  account  of 
the  said  agreement. 

The  defendant  failed  to  make  the  payments 
as  provided  by  the  contract,  and  as  to  her 
failure  in  this  regard  the  court  found: 

"That  subsequent  to  the  execution  of  said 
contract  said  defendant,  Mary  R.  Schuyler, 
made  certain  payments  thereunder  aggregat- 
ing the  sum  of  $1,927.46  and  no  more,  and  all 
of  such  sum  was  paid  before  the  Ist  day  of 
January,  1916;  ♦  •  *  that  said  Mary  B. 
Schuyler  taUed,  neglected,  and  refused  to  pay 
the  interest  on  the  purchase  price  mentioned 
in  said  contract  or  any  part  thereof  as  the 
same  became  due  or  otherwise,  and  also  failed, 
neglected,  and  refused  to  pay  the  taaes  levied 
upon  said  premises  subsequent  to  the  first  in- 
stallment of  taxes  for  the  year  1916;  that  said 
J.  A.  Coley  made  frequent  demands  upon  said 
Mary  R.  Schuyler  for  the  payment  of  the  in- 
terest and  taxes  due' from  ber  under  said  con- 
tract prior  to  August  16,  1916;  that  on  the 
date  last  mentioned  said  J.  A.  "Coley  notified 
said  Mary  R.  Schuyler  in  writing  that  she  was 
in  default  and  had  been  in  default  for  more 
than  30  days  in  the  payments  then  due  and 
payable  under  the  terms  of  said  contract,  and 
that  if  she  should  fail  for  10  days  thereafter 
to  perform  said  contract  and  make  the  pay- 
ments then  due  thereunder  that  she  would  for- 
feit her  rights  under  said  contract;  that  said 
Mary  R.  Schuyler  continued  to  fail  and  neg- 
.lect  to  make  payment  of  the  interest  and  taxes 
then  due  and  payable  from  her  under  said  con- 
tract, and  has  never  made  nor  tendered  any 
amount  whatever  to  apply  on  said  contract 
since  the  16th  day  of  August,  1916." 

[II  The  law  Is  settled  in  this  state  that, 
when  in  a  contract  for  the  sale  of  land  time 
is  made  of  the  essence  of  the  contract,  an  in- 
excusable failure  on  the  part  of  the  bolder 


of  the  option  to  make  a  payment  when  the 
same  should  be  paid  according  to  the  terms 
of  the  contract  terminates  his  rights  under 
the  option,  and  makes  it  Impossible  for  him 
to  enforce  the  same.  In  the  absence  of  a  wair- 
er  on  the  part  of  the  other  party  (Champion 
O.  Min.  Co.  y.  Champion  Mines,  164  OaL  206, 
128  Pac.  815;  6U>ck  v.  Howard  ft  WUmn 
Colony  Co.,  123  Cal.  1,  65  Pac.  713,  43  L.  B.  A. 
199,  69  Am.  St.  Rep.  17),  and  no  notice  is  re- 
quired to  terminate  the  defendant's  rights 
under  the  contract  (Northern  Assurance  Oo. 
y.  Stout,  16  Cal.  App.  548,  SS4,  117  Pac.  617; 
Newhall  Land  &  Farming  Co.  y.  Bums,  31 
Cal.  App.  649,  553,  161  Pac.  14;  Commercial 
Bank  y.  Weldon,  148  Cal.  601,  84  Pac  171). 
In  the  case  of  Schwerin  Estate  Realty  Oo.  r. 
Slye,  173-  CaL  ITO,  169  Pac.  420,  the  plalntifr 
sued  to  quiet  title  to  certain  land,  and  the 
defendants  answered,  setting  up  certain  con- 
tracts for  the  purchase  and  sale  of  the  pn^ 
erty  upon  which  they  were  in  default.  The 
court,  in  passing  upon'  the  case,  says: 

"We  -cannot  escape  from  the  conclusion  that 
by  failing  to  prove  their  readiness,  ability,  and 
willingness  to  perform  their  part  of  the  con- 
tract within  the  time  limited  therein  the  de- 
fendants utterly  failed  to  establish  their  right 
to  any  relief.  •  «  •  Under  the  terms  of  the 
contract  no  affirmative  act  on  the  part  of  the 
vendor  was  necessary  to  place  the  vendees  in 
default.  It  expressly  made  failure  to  comply 
with  its  terms  within' the  time  limited  'by  the 
parties  of  the  second  part'.  (Slye  and  Condon) 
an  automatic  termination  of  all  of  the  vendor's 
obligations  in  law  and  equity.  Of  this  agree- 
ment it  may  be  said,  just  as  IVIr.  Justice  Hen- 
shaw  said  in  Clock  v.  Howard  &  WUson  Colo- 
ny Co.,  123  Cal.  1-16  (69  Am.  St  Bep.  17,  43 
L.  R.  A.  199,  65  Pac.  713):  'In  the  case  at  bar 
the  payment  of  the  final  amount  under  the  con- 
tract, at  the  time  and  in  the  manner  agreed 
upon,  was  a  condition  precedent  to  the  right  of 
the  vendee  to  demand  a  conveyance.  Upon  his 
failure  to  make  payment  tiie  vendee  committed 
a  breach  and  no  affirmative  act  upon  the  part 
of  the  vendor  was  necessary  to  bring  about  this 
result'  " 

[2]  The  defendant  claims  that  3.  A.  Coley 
was  a  necessary  party  to  the  action,  and  In 
the  absence  of  said  Coley  as  a  party  the  con- 
tract was  a  sufficient  and  complete  answer 
to  plaintiff's  complaint  We  think  the  cases 
above  cited  are  a  sufficient  answer  to  this 
contention.  The  default  of  defendant  to 
making  the  payments  as  called  for  by  the 
said  contract  operated  ipso  facto  as  a  for- 
feiture of  the  same  and  of  the  rights  of  the 
vendee  thereunder.  Northern  Assurance  Oo. 
V.  Stout,  16  Cal.  App.  648, 117  Pac  617;  New- 
hall  Land  &  Farming  Go.  y.  Burns,  81  OaL 
App.  649,  161  Pac  14.  The  contract  by  rea- 
son of  the  said  default  of  defendant  had  been 
forfeited  and  bad  ceased  to  exist  at  the  time 
Coley  conveyed  the  property  to  ttie  plaintiff, 
and  under  these  circumstances  we  do  not 
consider  that  said  Coley  was  a  necessary,  or 
even  a  proper,  party  to  the  action. 
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It  is  argued  that  there  was  a  waiver  of 
the  strict  jperformance  of  the  terms  of  the 
contract  by  Coley  as  to  the  payments  of  In- 
terest and  taxes.  This  contention  of  the  de- 
fendant cannot  be  sustained.  The  trial  conrt, 
upon  conflicting  evidence,  found  that  the  de- 
fendant was  not  excused  fr<«i  making  the 
said  payments  as  the  same  became  due  by 
any  ait  or  conduct  on  the  part  of  said  J.  A. 
Coley,  and  tliat  no  act  or  conduct  on  his  part 
Justified  her  in  fidllng  to  perform  her  part 
of  the  contract 

Tbe  judgment  is  affirmed. 

We  concur:  HART,  J. ;  BURNBTIT,  J. 


DUNNING  BROS.  CO.  V.  JOHNSON. 
(Civ.  21 S4.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   May  7,  1920.)- 

JsdgmsHt  «s>423— Equity  may  eorreot  mvtnl 

Mistake  In  dsserlptton  sf  property  In  pleadings 

and  jNdgnwnt. 

Where,  in  a  suit  to  qciet  title  as  against  a 

tax  deed,  the  land  involyed  Has  been  both  in 

the  pleadings  and   the   judgment   erroneously 

through  mutual  mistake  described  as  being  in 

range  "J,"  instead  of  i^ge  "I,"  a  court  of 

equity  has  power  to  correct  the  niistake. 

Appeal  from  Superior  Court,  Yuba  Oinnty; 
Eugene  P.  McDaniel,  Judge. 

Suit  by  the  Dunning  Brothers  Company 
against  Waldo  S.  Johnson  to  quiet  title. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.   O.    Ebert  and   W.   B.   Davies,   both  of 
HaiTSTllle,  for  appellant. 
W.  H.  Ciarlin,  of  Marysvllle,  for  respwident 

NIC!OIi,  Presiding  Judge  pro  tem.  This  is 
•D  appeal  from  a  Judgment  of  tlie  superior 
ooort  of  Yuba  county  quieting  title  of  plain- 
tiff to  three  lots  in  the  city  of  Marysvllle  and 
correcting  a  mistake  In  the  description  of  the 
nald  lots  as  contained  in  a  Judgment  entered 
In  the  case  of  John  Martin  v.  Chester  A. 
Smith  et  al. 

On  December  4, 1914,  the  defendant  Waldo 
8.  Johnson  purchased,  at  a  tax  sole  made  by 
the  tax  collector  of  the  said  city  of  Marys- 
vllle, the  three  lots  in  question,  and  received 
a  certificate  of  sale  for  the  same.  Thereafter 
in  December,  1915,  Johnson  demanded  a  deed 
for  the  lots  in  accordance  with  the  certificate 
of  sale,  and  John  Martin,  then  the  owner  of 
Om  lots,  brought  suit  to  quiet  his  title  to  the 
same  and  also  to  cancel  the  said  certificate  of 
sale.  Judgment  was  entered  in  favor  of  Mar- 
tin from  which  Johnson  ai^ealed  to  the  Su- 
preme Conrt  and  the  Judgment  was  affirmed 
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on  September  5,  1918.    Martin  v.  Smith  et 

al.,  178  Cal.  812, 175  Pac.  16. 

On  Sq;>tember  12,  1917,  Martin  and  Ills 
wife  deeded  the  lots  In  question  to  Dunning 
Brothers  Ciompany,  the  plaintiff  in  the  pres- 
ent action.  At  the  time  of  the  making  of  this 
deed  it  was  discovered  for  the  first  time  that 
there  was  a  mistake  in  the  description  of  the 
lots  as  contained  In  the  pleadings  and  Judg- 
ment in  the  said  case  of  Martin  v.  Smith  et 
al.,  in  this,  that  throughout  all  the  proceed- 
ings in  said  case  as  well  as  in  the  Judgment 
the  lots  were  described  as  lots  2,  3,  and  4  of 
block  1,  in  range  letter  "J,"  Instead  of  in 
range  letter  "I,"  as  the  lots,  blocks,  and  rang- 
es are  laid  down,  numbered,  and  designated 
upon  the  record  map  of  said  dig  of  Marys- 
vllle. The  present  suit  was  subsequently 
commenced  to  quiet  plaintiff's  title  to  the  lots 
and  for  a  decree  correcting  the  mistake  con- 
tained in  the  said  Judgment 

Upon  the  question  of  mistake  the  court  up- 
on ample  and  sufSdent  evidoice  found  as  fol- 
lows: . 

"That,  however,  by  inadvertence  throughout 
all  the  pleadings  in  said  action  tried  as  afore- 
said, and  in  said  Judgment,  said  lots  of  land 
above  mentioned  were  described  as  being  ui 
range  letter  'J,'  instead  of  the  true  range,  name- 
ly range  letter  'I,'  in  said  city.  Said  mistake 
was  mutual  between  all  the  parties  to  said 
action  and  the  oause  was  commenced,  tried  and 
determined  upon  the  theory,  and  upon  the  belief 
upon  the  part  of  all  the  parties  to  said  action 
and  on  the  part  of  the  court  determining  the 
same,  that  said  lots  were  in  said  pleadings  cor- 
rectly described.  While  in  truth  and  in  fact 
the  description  thereof  was  incorrect,  locating 
said  lots  in  range  letter  'J,'  instead  of  the  tme 
range,  namely,  range  letter  T  in  said  city." 

That  a  court  of  equity  has  the  power  to 
correct  a  mistake  like  tbe  one  here  in  ques- 
tion Is  too  plain  to  admit  of  doubt.  In  Quivey 
V.  Baker,  37  Cal.  465,  a  mortgage  by  mistake 
described  a  different  lot  from  the  one  intend- 
ed by  the  parties  to  be  mortgaged.  In  fact, 
there  was  no  such  lot  as  the  one  erroneously 
described.  Suit  was  afterwards  commenced 
to  foreclose  the  mortgage,  the  complaint  de- 
scribing the  property  by  the  same  erroneous 
description  contained  in  the  mortgage.  In 
the  decree  of  foreclosure  and  in  the  sheriff's 
deed  was  the  same  mistake  in  description. 
It  was  held  that  an  action  would  lie  to  cor- 
rect all  the  mistakes  and  that  equity  will  go 
back  to  the  original  transaction  and  reform 
all  three  so  as  to  make  them  conform  to  the 
original  intention  of  the  parties.  See,  also, 
Busey  v.  Moraga,  130  Cal.  686,  62  Pac.  1081; 
Donald  V.  Beals,  57  Cal.  899.  In  Bacon  v. 
Bacon,  190  Cal.  477,  89  Pac.  317,  it  was  held 
that— 

"The  power  of  a  court  of  equity  to  relieve 
against  Judgments  is  not  confined  to  cases  where 
they  have  been  procured  by  fraud,  but  extends 
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also  to  Judgments  wrongfully  given  by  reason 
of  mistake  either  of  the  court  or  of  the  injured 
party  uumixed  with  fraud,  and  not  the  result  of 
the  negligence  of  the  injured  party." 

In  Partridge  v.  Harrow,  27  Iowa,  96,  99 
Am.  Dec.  643,  there  was  a  Judgment  ordered 
by  the  dlatrict  court  in  favor  of  plaintiff,  in 
an  action  on  a  note,  and  tlie  derk  was  direct- 
ed to  assess  tlie  amount  due,  that  by  mistake 
the  clerk  assessed  the  amount  due  at  $223.86, 
Instead  of  $370,  and  Judgmoit  was  entered 
accordingly,  defendants  appealed  to  the  Su- 
preme Court  and  ttie  Judgment  wa?  affirmed, 
an  execution  was  issued  on  the  Judgment  and 
the  amount  thereof  collected ;  thereafter,  and 
more  tlian  one  year  after  the  rendition  of  the 
Judgment,  the  mistake  was  discovered.  The 
conrt  said: 

"The  fact  that  the  Judgment  of  the  district 
court  had  been  affirmed  in  this  court  did  not 
deprive  that  court  of  jurisdiction  of  this  esse. 
The  judgment,  as  entered  in  the  district  court, 
was  appealed  from  and  affirmed,  but  tliat  affirm- 
ance does  not  operate  to  prevent  the  correction 
of  the  judgment  by  the  district  court  in  respect 
to  a  matter  that  was  not  passed  upon  by  this 
court  The  petition  shows  tliat  the  affirmance 
of  the  judgment  in  the  amount  as  rendered  by 
the  district  court  was  also  a  mistake,  and  it 
cannot  be  doubted  that  such  mistake  may  like- 
wise by  proper  proceeding  be  corrected." 

The  demarrer  Interposed  by  the  defendant 
to  the  complaint  was  properly  overruled  by 
the  court  and  we  find  no  error  in  the  record. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  HABT.  J. ;  BURNETT,  3. 


STONE  V.  PORTEI^BURNHAM  CO. 
(Civ.  2848.) 

(District   (3onrt   of   Appeal,   Second   District, 
C!alifomla,  Division  1.    May  11,  1920.) 

Sales  «=389— Evidence  held  to  support  finding 
that  agreement  sued  on  had  not  been  modi- 
fied. 
In  an  action  to  recover  a  balance  of  pur- 
chase price  of  potatoes  sold,  wherein  defendant 
sought  to  prove  a  new  agreement, 'rescinding 
the  one  sued  on,  and  reducing  the  price  of  the 
potatoes,  evidence  held  to  support  a  finHing  tliat 
such  new  agreement  had  not  been  made. 

Appeal  from  Superior  Court,  Kern  County; 
J.  W.  Mahon,  Judge. 

Action  by  J.  H.  Stone  against  the  Porter- 
Bumham  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeala    AtUrmed. 

J.  H.  Morris,  of  San  Francisco,  for  appe- 
lant. 

W.  A.  Mctilna  and  Wm.  B.  Bealzley,  both 
of  Baktfstleld,  for  respondent. 


CONBEY,  P.  J.  Pursuant  to  the  terms  of 
a  written  contract  the  plaiuUff  delivered  to 
the  defendant  a  crop  ofiwtatoes  fm;  which 
the  d^endant  agreed  to  pay  at  the  rate  of  2 
cents  per  pound.  This  action  was  brought  to 
recover  the  impaid  balance  of  money  due  for 
the  merchandise  so  deliveied.  Judgn>ent  was 
entered  in  favor  of  the  plain  US  for  the 
amount  demanded,  and  the  defendant  appeals 
from  that  Jud^menL 

The  answer  of  the  defendant  alleged  that 
prior  to  the  delivery  of  any  of  the  potatoes 
it  was  learned  that  the  potatoes  were  not  of 
the  quality  specified  in  the  written  contract: 
tliat  thereupon  a  new  agreement  was  entered 
into  whereby  the  first  contract  was  rescinded 
and  a  new  agreement  of  sale  was  made  at 
the  reduced  price  of  $1.75  per  hundred 
pounds;  that  pursuant  to  said  new  agree- 
ment the  defendant  received  the  potatoes 
thereafter  delivered  to  it 

The  conrt  found  against  the  defendant  on 
the  afflnnatlve  defense  thus  presented.  The 
only  Question  presented  on  this  ai^)ecU  ariaes 
npda  the  contefitlon  of  appelant  that  this 
finding  of  the  court  was  not  snatalned  by  the 
evidence.  The  writing  alleged  to  constitute 
the  new  agreement  was  received  in  evldoice 
In  connection  With  the  testimony  of  the  de- 
fendant's agent,  who  testified  that  It  was 
signed  by  the  plaintlfT  in  the  presence  of  said 
agent,  and  that  be  delivered  to  the  plalAtlff  a 
copy  thereof.  This  was  a  receipt  for  money 
paid,  with  data  indicating  the  $1.75  rate. 
The  plaintiff  would  not  admit  that  the  signa- 
ture to  such  paper  was  his  signature^  but  did 
admit  that  it  looked  like  his  signature.  On 
the  other  hand,  he  testified  that  the  only 
paper  which  be  did  sign  was  mertiy  a  receipt 
for  money,  which  did  not  contain  the  same 
figures  contained  in  the  document  presented 
in  evidence  by  the  defendant;  particularly 
that  it  did  not  contain  any  ref«ienoe  to  the 
$1.76  price  to  be  paid,  and  that  he  did  not 
receive  any  copy  of  the  paper  signed  by  him. 
Defendant's  agent  testified  to  the  facta  al- 
leged in  the  affirmative  defense  to  the  effect 
that  the  plaintiff  had  agreed  with  him  for  a 
rescission  of  the  original  written  contract  and 
for  a  new  sale  at  the  reduced  rate  of  $1.75  per 
hundred  pounds.  The  plaintiff  dcsaied  that 
such  conversation  ever  occurred,  and  denied 
tliat  he  had  signed  any  writing  providing  for 
such  reduced  rate.  The  testimony  of  the 
plaintiff  as  to  these  matters  was  corroborated 
by  the  testimony  of  disinterested  v^tboob, 
who  testifled  that  defendant's  agent  had  told 
them  on  the  same  day  as  the  date  found  on 
said  alleged  new  agreement  that  defoidant 
was  paying  the  plaintiff  for  his  crop  of  pota- 
toes at  the  rate  of  2  cents  per  pound,  and 
that  now  he  would  not  pajr  more  than  $1.76 
for  the  potatoes  of  said  witnesses  because 
the  market  price  bad  gone  down.  Without 
further  outlining  the  evidence,  enough  baa 
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been  said  to  sliow  that  the  evidence  is  tsafH- 
cient  to  support  the  finding  of  fact  as  made 
by  the  court. 

The  Judgment  la  affirmed. 

We  coocni:   8HAW,  J.;  JAMSS,  J. 


BENNETT  V.  FIRST  NAT.  BANK  OF 
HOLLYWOOD.    (CIV.   82S3.) 

(JMstilct   C!oart   of   Appeal,    Second   District, 
Division  1,  California.    May  U,  1020.) 

1.  Baokt  and  baaking  «es>I4S(2)— Bank  liable 
for  noney  paid  oat  on  forged  Indorsement. 

A  bank  had  no  right  to  charge  a  depositor's 
account  with  money  paid  out  upon  a  check, 
where  the  indorsement  of  the  payee  was  forged. 

2.  Banks  and  banking  <&S9|48(2)— Bank  not  en- 
titled to  credit  on  money  paid  on  forged  in- 
dorsement by  reason  of  money  paid  by  forger 
to  drawer. 

Where  T.  forged  note  and  mortgage  and  ob- 
tained a  loan  thereon  in  the  name  of  the  pep- 
son  whose  name  was  forged,  and  received  a 
check  for  one  half  of  the  loan  payable  to  order 
'of  the  tidrd  person,  and  forged  the  indorsement 
and  received  the  money  from  a  bank,  and  a 
check  for  the  other  half  was  later  given  to  T., 
who  cashed  the  same,  and  thereafter  T,  repaid 
one-Iudf  of  the  loan  to  the  drawer  of  the  check, 
the  fact  of  such  payment  by  the  forger  to  the 
drawer  did  not  entitle  the  bank  to  any  credit  on 
the  amoant  paid  out  on  the  check  with  the 
forged  indorsement. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Buss  Avery,  Judge. 

Action  by  George  Bennett  against  the 
First  National  Bank  of  IJoUywood.  Judg- 
ment for  plalntifT,  and  defendant  appeals. 
Affirmed. 

Evans,  Abbott  ft  Pearce  and  W.  B>.  Evans, 
all  of  Los  Angeles,  for  appellant 

Howard  F.  Shepherd,  of  Los  Angeles,  for 
respondent 

SHAW,  J.  This  action  was  brought  by 
plaintiff  against  the  First  National  Bank 
of  Hollywood  to  recover  the  sum  of  $1,000, 
which  the  bank  charged  to  his  account  be- 
cause of  the  payment  of  a  check  drawn  by 
him  thereon  and  upon  which  the  name  of  the 
payee  was  forged.  Judgment  went  for  plain- 
tiff, from  which  the  defendant  appeals  upon 
the  Judgment  roll. 

As  appears  from  the  findings,  the  facts  are 
as  foUows:  In  August  1917,  one  S.  W. 
Thomas,  then  a  man  of  good  repute  and 
president  of  the  Garvanza  Investment  Com- 
pany, falsely  represented  to  plaintiff  that  he 


was  the  agent  of  Abble  Gilbert  (who  was  In 
fact  a  real  person),  and  that  she  desired  a 
loan  of  $2,000,  to  be  secured  by  mortgage 
upon    certain    real    estate    owned    by    her. 
Plaintiff  agreed  to  make  the  loan,  and  some 
days  thereafter  Thomas  delivered  to  him  a 
note  and  mortgage  purporting  to  be  execut- 
ed by  Gilbert,  both  of  which  documents  were 
In  fact  forged  instruments.   Thereupon  plain- 
tiff delivered  to  Thomas  a  check  for  $1,000, 
drawn  upon  defendant  bank  and  payable  to 
the    order   of   Abble   Gilbert   whose   name 
Thomas,  without  her  consent  or  knowledge, 
indorsed   thereon   and  deposited   it   in   the 
First  National  Bank  of  Glendale  to  the  credit 
of  the  Garvanza  Investment  Company,  the 
account  of  which  he  used  for  his  own  pur- 
poses, and  which  check,  upon  being  presented 
to  defendant   was  paid  In  due  course  on 
August  22,  1917.    Thereafter,  to  wit  on  Au- 
gust 27,  1917,  in  advancing  the  balance  due 
upon  said  purported  loan,  plaintiff  gave  Ma 
check  upon  defendant  bank  for  $1,000  pay- 
able to  the  order  of  S.  W.  Thomas,  who  duly 
indorsed  the  same,  which  defendant  paid  to 
the  account   of  said  Garvanza  Investment 
Company  upon  presentation,  llkev?lse  charg- 
ing the  same  to  plaintiff's  account    Prior  to 
the    time    when    the    Garvanza    Investment 
Company  received  the  proceeds  of  the  Thom- 
as check,  all  the  money  represented  by  the 
Gilbert  check  was  by  it  checked  out  and 
paid  to  persons  not  here  concerned.    While 
Thomas,    between    September   4,    1917,    and 
AprU  6,  1918,  paid  plaintiff  In  installments 
the  som  of  $1,000,  which  sums  were  credited 
generally   upon   the  forged   note  of  Abble 
Gilbert,  no  part  thereof  was  from  the  pro- 
ceeds of  the  GObert  check.     Neither  Abble 
Gilbert  nor  the  parties  hereto  learned  of  the 
fraudulent  nature  of  the  transactions  until 
September,  1918,  at  which  time  plaintiff  de- 
manded payment  from  defendant  of  his  $1,- 
000  so  paid  out  <m  the  Gilbert  check.    The 
court  further  found  that  plaintiff  was  not 
giillty  of  any  negligence  which  contributed  to 
the  action  of  defendant  in  making  said  pay- 
ment and  that  the  payment  of  $1,000  made 
by  Thomas  on  said  purported  note  of  Gilbert 
"was  not  made  at  the  expense  of  or  to  the 
injury  of  defendant  and  that  plaintiff  was 
not  (thereby)  benefited  beyond  his  total  loss." 
Upon  these  findings  appellant  attacks  the 
court's  conclusion  of  law  based  thereon: 

"That  plaintiff  had  a  right  to  apply  the  whole 
.Bum  of  $1,000  paid  by  S.  W.  Thomas  to  plain- 
tiff on  account  of  the  said  note  and  mortgage  hi 
liquidation  of  the  said  check  of  $1,000  made 
and  delivered  by  plaintiff  to  said  S.  W.  Thomas 
on  the  27th  day  of  August,  1017,  and  to  apply 
no  part  of  the  same  on  the  said  check  of  $1,000 
payaUe  to  said  Abbie  Gilbert." 

Defendant's  unauthorized  act  in  paying  the 
Gilbert  check  upon  which  the  indorsement 
was  forged  is  conceded  by  appellant  (Redlng- 
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ton  ▼.  Woods,  45  Cal.  406,  18  Am.  Rep.  190), 
wbo,  bowever,  insists  that  defendant  should 
have  the  benefit  of  the  |1,000  paid  by  Thomas 
in  liquidation  of  any  damage  sustained  by 
plaintiff  on  account  of  such  unauthorized 
action  on  its  part. 

[1]  That  defendant  had  no  right  to  cliarge 
plaintUTs  account  with  the  $1,000  so  paid 
out  upon  the  forged  indorsenlent  of  the 
Gilbert  check  Is  not  open  to  controversy,  but 
in  fact  conceded  by  appellant,  which,  bow- 
ever,  insists  that  equitably  it  is  entitled  to 
have  the  $1,000  paid  plaintiff  by  Thomas  ap- 
plied In  liquidation  of  its  liability,  and  hence, 
if  so  applied,  defendant  has  been  reimbursed 
for  the  loss  sustained  by  its  unwarranted 
act.  Its  argument  in  support  of  this  conten- 
tion is  predicated  chiefly  upon  the  claim  that 
the  loss  was  due  to  plaintiff's  negligence^ 
which,  in  the  absence  of  the  evidence,  is  fully 
answered  by  the  finding  of  the  court  that  de- 
fendant's action  was  not  due  to  any  negli- 
gence on  the  part  of  plaintiff. 

[21  The  action  is  not  based  upon  the  fraud 
practiced  by  Tliomas  upon  plaintiff.  That 
is  no  concern  of  defendant  It  is  true  that 
plaintiff,  for  some  reason  not  appearing,  de- 
livered to  Thomas  a  check  payatde  to  his 
order  for  $1,000,  which  Thomas  in  due  course 
cashed;  but  such  act  (whatever  plaintiff's 
intention,  since  the  Gilbert  note  was  a  nullity) 
created  a  personal  liability  on  the  part  of 
Thomas,  wbo  was  the  only  person  answer- 
able tberefor,  and  if  not  paid  an  action  for 
recovery  would  lie  against  him  alone.  The 
payment  of  aiky  Judgment  obtained  thereon 
could  not  be  deemed  the  liquidation  of  de- 
fendant's liability  to  plaintiff  in  paying  the 
Gill>ert  check.  If  this  argument  Is  sound, 
it  follows  that  the  situation  is  not  changed 
by  the  fact  that  Thomas,  without  a  judg- 
ment therefor,  and  from  funds  other  than 
the  proceeds  of  the  Gilbert  dieck  (Andrews 
v.  Northwestern  National  Bank,  107  Minn. 
196,  117  N.  W.  621,  780,  122  N.  W.  499,  26 
L.  R.  A.  [N.  S.]  996;  Shipman  v.  Bank  of 
State,  126  N.  T.  818,  27  N.  B.  871,  12  L.  R. 
A.  791,  22  Am.  St.  Rep.  821),  paid  to  plaintiff 
the  sum  so  received  by  him,  and  for  which 
he  alone  was  liable.  As  found  by  the  trial 
court,  the  payment  was  not  made  at  tbe  ex- 
pense or  to  the  Injury  of  the  defendant.  The 
payment  was  not  made  out  of  any  fond  be- 
longing to  it,  nor,  as  to  the  loss  due  to  de- 
fendant's action,  was  plaintiff  benefited  by 
the  payment.  No  equitable  reason  occurs  to 
us  why  the  sum  paid  by  Thomas  should  be 
applied  in  liquidation  of  defendant's  lia- 
bility to  plaintiff,  from  wlilch  It  follows  that 
defendant  stiU  has  $1,000  of  plaintitTs 
money. 

The  Judgment  Is  afllrmed. 

We  concur:    CONBETT,  P,  J.;    JAMES,  J. 


HINCK8MAN  V.  OELACOUR  et  aL 
(Civ.  3242.) 

(District  Conrt  of  Appeal,  First  District,  Divi- 
Bion  1,  California.    May  10,  1920.) 

1.  Veinlor  and  purahaser  ^=9296— Parehaser  is 
default  oannot  maintain  equitable  defense 
against  seller's  ejeetment 

Buyers  of  land  in  poBsession  under  contract 
of  purchase,  not  having  performed  their  con- 
tract, and  in  default  with  payments,  cannot 
maintain  equitable  defease  to  the  seller's  action 
of  ejectment  by  setting  up  liis  misrepresenta- 
tions  that  the  property  was  nnincumbered,  etc. 

2.  Vendor  and  purchaser  9=3296 — Purchasers 
must  either  perform  or  rescind. 

Purchasers  of  land  in  default  must  either 
pay  the  purcliase  price  according  to  contract 
and  receive  whatever  title  seller  is  able  to  give, 
if  they  choose  to  retain  possession,  or  may  re- 
scind, seller  having  misrepresented  Ids  title, 
and  restore  possession  to  him  and  recover  price 
paid,  with  expenses,  less  rental  value,  and,  hav- 
ing adopted  neither  course,  tnit  retained  pos- 
session while  in  defaalt  in  payments,  are  liable 
to  the  seller  in  ejectment  wherein  judgment  re- 
storing liim  to  possession  without  decreeing  re- 
turn of  tbe  price  to  tbe  purctiasers  is  not  er- 
roneous. 

Appeal  from  Superior  0>nrt,  San  Diego 
County;   O.  N.  Andrews,  Judge. 

Action  by  Ada  HIncksman  against  Brnest 
Walter  Smith  Delacour  and  Kathleen  Field- 
ing Delacour.  From  Judgment  for  plain  HfT, 
defendants  appeal.    Affirmed. 

Clarence  S.  Preston  and  HI.  H.  Lamme, 
both  of  San  Diego,  for  appellants. 

I'red  O'Farrell,  ot  San  Dl^o,  fw  respoaa- 
eat 

WASTE),  P.  J.  This  is  an  action  brought 
by  plaintiff,  as  vendor  In  a  contract  for  tbe 
sale  of  real  estate,  against  the  defendants, 
who  were  vendees  in  possession,  to  recover 
possession  of  the  land,  and  damages  for  tbe 
retention  thereof,  after  alleged  breacb  of  the 
contract  in  falling  to  make  paynaenta^  and 
for  a  judgment  declaring  the  contract  to 
have  been  broken,  quieting  plaintiff's  title  to 
the  land,  and  for  general  equitable  relief. 

(fhe  defendants  in  their  amended  answer 
to  tbe  complaint  denied  a  willingness  on  tbe 
part  of  the  plaintiff  to  carry  out  the  terms 
of  the  contract,  and  pleaded  an  afflrmatlTe 
equitable  defense,  based  upon  the  ground  oi 
false  and  fraudulent  representatlona,  made 
to  induce  them  to  purchase  the  land.  l%e 
same  affirmative  matter  was  set  up  in  an 
amended  cross-compIalnt,  with  a  prayer  for 
a  rescission  of  the  contract,  and  for  an  ac- 
counting of  moneys  paid  to  the  plaintiff,  and 
a  finding  as  to  the  amount  cross-complain- 
ants had  expended  In  the  necessary  and 
proper  care  and  maintenance  of  tbe  property. 
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and  for  judgment  tberefor.  Plaintiff  de- 
murred to  the  amended  answer,  and  amend- 
ed croes-complalnt,  and  moved  to  strike  out 
all  tbe  aflSrmatlTe  matter  contained  therein. 
The  demurrer  to  the  amended  cross-com- 
plaint was  sustained  without  leave  to  amend, 
and  the  court  struck  from  the  answer  all  of 
the  aflBrmatl-ve  matter  pleaded  as  a  defense. 

By  the  Judgment  of  the  lower  court  plain- 
tiff was  awarded  tbe  Immediate  possession  ot 
the  land,  the  contract  of  sale  was  canceled, 
and  the  plaintiff  was  given  nominal  damages 
for  tbe  detention.  Defendants  appeal  on  the 
Judgment  roll,  claiming  error  on  the  part  of 
the  lower  court  In  sustaining  the  demurrer 
to  tbe  amended  cross-complaint,  and  In  strik- 
ing from  the  answer  tbe  matter  alleged  by 
way  of  an  equitable  defense.  They  also  con- 
tend that  the  Judgment  was  erroneous  in  giv- 
ing the  lAalntlfl  possession  of  tbe  land  witta- 
oot  a  return  of  the  purchase  price.   ' 

Under  ttte  contract  of  sale  entered  into  by 
the  parties  on  February  8,  1912,  the  defend- 
ants agreed  to  pay  tbe  plaintiff  the  sum  of 
$18,000  for  the  land,  $6,000  of  which  sum 
was  paid  when  tbe  contract  was  executed, 
the  balance  to  be  paid  In  semiannual  install- 
ments of  $500  each  imtil  the  entire  purchase 
price  was  paid,  the  first  payment  to  be  made 
on  August  8,  1912.  The  defendants  took  im- 
mediate possession  of  the  land,  and  have  con- 
tinued in  possession  thereof  ever  since.  They 
made  the  payment  of  $500,  due  August  8, 

1912,  a  payment   of  $250  on   February  lOi, 

1913,  and  a  payment  of  $250  on  August  8, 
1913,  since  which  time  they  have  paid  noth- 
ing on  the  contract.  On  December  27,  1916, 
the  plaintiff,  in  writing,  notified  the  defend- 
ants that  they  were  In  default,  and  that  she 
Insisted  upon  full  compliance  with  the  con- 
tract, and  payment  within  10  days,  of  all  un- 
paid Installments  and  Interest.  No  pay- 
ments being  made  by  the  defendants,  the 
plaintiff  made  demand,  in  writing,  for  the 
possession  of  the  premises,  which  being  re- 
fused, she  brought  this  action  in  ejectment, 
and  for  damages. 

By  way  of  their  attempted  equitable  de- 
fense, the  defendants  alleged  that  at  the  time 
of  the  making  of  the  contract  the  plaintiff 
stated  that  the  title  to  the  property  was  unin- 
cumbered, whereas  it  was  subject  to  certain 
easements  for  pipe  lines ;  misrepresented  the 
amount  of  tbe  annual  income  from  the  place ; 
represented  the  amount  of  land  to  be  32.63 
acres,  whereas  a  highway  dedicated  to  pub- 
lic use  required  and  occupied  2  acres;  and 
misrepresented  the  real  purpose  for  which 
she  desired  to  sell  the  property.  Defendants 
further  averred  that  upon  discovering  the  al- 
leged falsity  of  these  representations  they  de- 
manded of  the  plaintiff  a  rescission  of  tlie 
contract,  and  that  they  would  make  no  more 
payments  thereon,  but  would  continue  to  de- 
mand an  Immediate  rescission  of  the  contra'ct 
and  rex>ayment  of  all  sums  of  money  paid 
190P.-63 
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thereunder,  at  the  same  time  offering  to  sur- 
render the  possession  ot  tbe  property,  to- 
gether with  everything  received  by  tbe  de- 
fendants from  the  plaintiff,  under  the  terms 
of  the  agreement.  This  demand  of  rescis- 
sion, and  offer  in  connection  therewith,  was 
rejected  by  the  plaintiff.  Defendants  further 
allege  that  they  have  at  all  times  offered, 
and  do  now  offer,  'and  are  ready  and  willing, 
upon  the  repayment  to  them  of  the  amount 
paid  to  plaintiff  under  the  contract,  and  any 
other  sums  that  the  court  may  find  to  be  le- 
gally due  for  money  ejcpended  on  the  proper- 
ty, to  return  to  plaintiff  the  possession  of  all 
of  said  property,  together  with  all  things  re- 
ceived .from  her,  the  said  plaintiff,  by  these 
defendants  under  said  ccmtract.  They  have 
not  done  so,  however,  and  no  other  reason  is 
given  for  withholding  possession  of  tbe  land 
from  tbe  itolntifl. 

[1]  From  tbe  sttnation  thus  presented  by 
the  pleadings.  It  Is  at  once  seen  that  the  de- 
fendants, vendees  in  possession,  under  a  caa- 
tract  of  purchase,  not  having  performed 
their  contract,  and  being  in  default  with 
their  payments,  are  attempting  to  maintain 
an  equitable  defense  to  an  action  of  eject- 
ment by  tbe  vendor.  Such  a  defense  may 
not  be  maintained.  The  case  is  very  similar 
iB  its  essentials  to  Qarvey  v.  Lashells,  161 
CMl.  526,  wherein,  at  page  630,  81  Pac.  498, 
at  page  600,  the  court  said: 

"So  far  as  the  defense  made  by  the  answer 
is  concerned,  the  case  is  simply  that  of  a  ven- 
dee who  has  received  possession  of  the  proper- 
ty from  the  vendors  under  a  contract  of  sale, 
attempting  to  retain  possession  against  the  ven- 
dors without  fulfilling  his  covenants  as  to  pay- 
ment." 

As  was  said  in  another  decision: 

"|t  appears  to  be  well  estidDliehed  that,  uu; 
der  such  circumstances,  the  vendee  cannot  re- 
tain possession  of  the  land,  while  neglecting  to 
pay  tbe  price  when  due,  and  that  the  failure  of 
the  title  does  not  give  him  the  right  to  continue 
in  possession  by  merely  keeping  good  an  offer 
to  perform  on  his  part  conditioned  upon  per- 
formance by  the  vendor."  Gervaise  v.  Brook- 
ins,  156  Gal.  103,  106,  103  Pac.  329,  331;  Hoff- 
man v.  Remnant,  72  Cal.  1,  4,  12  Pac.  804. 

Tbe  action  of  the  trial  court  in  sustaining 
the  demurrer  to  the  amended  cross-complaint, 
and  In  striking  the  affirmative  matter  from 
the  answer,  was  therefore  correct. 

[2]  Appellants  urged  that  the  Judgment  of 
the  trial  court,  restoring  plaintiff  to  the  pos- 
session of  the  land,  without  decreeing  the  re- 
turn of  the  purchase  price  to  the  defendants, 
was  erroneous.  There  is  no  merit  in  this 
contention.  As  before  stated,  the  defendants 
received  possession  of  the  land  from  the 
plaintiff  under  the  contract,  and  can  retain 
possession  only  by  fulfilling  their  covenants 
which  they  therein  made.  It  was  not  neces- 
sary for  the  purposes  of  this  case,  an  action 
in  ejectment,  to  determine  whether  or  not 
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the- respondent  had  &■  good  and  eufflcleat  ti- 
tie,  or  whether  or  not  defendants  had  been 
led  to  enter  into  the  contract  by  false  repre- 
sentations. If  they  desired  to  retain  the  pos- 
8essi<m  acquired  under  the  contract,  they 
should  have  complied  with  their  part  of  it 
If  they  concluded  not  to  comply,  because  the 
title  was  not  satisfactory  to  them,  or  for  any 
other  reason,  they  were  bound  to  restore  pos- 
session to  the  plalntifl.  Whatever  cause  of 
action  they  may  have  for  the  purchase  mon- 
ey which  they  paid  and  for  money  expended 
in  the  preservation  and  maintenance  of  the 
property  is  another  matter.  It  constitutes 
no  defense  to  the  present  action.  Either 
they  must  pay  the  purchase  price,  according 
to  the  contract,  and  receive  sxtdi  title  as  thb 
vendor  is  able  to  give,  If  they  choose  to  re- 
tain possession  of  the  land,  or  they  may  re- 
scind the  contract,  restore  the  possession  to 
the  vendor,  and  recover  the  purchase  money 
paid,  together  with  the  other  expenditures, 
after  deducting  therefrom  the  fair  rental  val- 
ue of  the  premises.  Having  refused  to  adopt 
either  course,  they  are  liable  to  an  action  of 
ejectment  by  the  vendor.  Halle  v.  Smith, 
12S  CaL  416,  419,  60  Pac.  1082.  The  law  re- 
quired them  to  surrender  possession  of  the 
property  or  prove  an  eviction  therefrom,  be- 
fore permitting  the  defense  of  failure  of  con- 
sideration, or  a  suit  to  recover  the  purchase 
price,  or  damages.  Rhorer  v.  Vila,  S3  Cal. 
51,  55,  23  Pac.  274 ;  Hannan  v.  McNlckle,  82 
CJal.  122,  126,  23  Pac.  271. 
The  Judgment  is  aflOlrmed. 

We  concur:     RICHARDS,   J.;    G0SBB7, 
Judge  pro  tem. 


4   KINNEY  at  ux.  V.  KING.    (CIv.  3309.)) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    May  7,  1820.) 

1.  Appeal  and  error  €=>836(5)— Scope  of  re- 
view of  order  granting  new  trial  limited  by 
.form  of  court's  order. 

Where  court  granted  defendant  a  new  trial 
"solely  on  ground  that,  conceding  the  evidence 
given  by  the  plaintiffs  to  be  true,  plaintiffs  were 
not  as  a  matter  of  law  entitled  to  recover," 
defendant,  on  appeal  by  plaintiff  from  such  or- 
der, cannot  show  that  there  were  other  errors 
occurring  at  the  trial  which  entitled  him  to  a 
new  trial. 

2.  Municipal  corporations  «=»705(l0)— Aato- 
mobillst,  colliding  with  one  having  right  of 
way,  held  guilty  of  contributory  negligence. 

An  automobilist,  traveling  at  about  12  miles 
per  hour  when  approaching  a  crossing,  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  where  be  continued  to  cross  the  inter- 
section and  coUided  with  defendant's  automo- 
bile, wikich  had  the  right  of  way  under  a  city 
ordinance,  the  automobiles  approaching  the  in- 
tersection simultaneously,  and  could  not  recov- 


er, though  defendant  was  driving  at  an.  unlaw- 
ful and  excessive  rate  of  speed. 

Appeal  from  Superior  Court,  IjOB  Angeles 
County ;  Charles  Wellborn,  Judge. 

Action  by  F.  E.  Kinney  and  wife  against 
Joseph  M.  King.  From  an  order  granting  a 
new  trial,  after  verdict  for  plaintiffs,  they 
appeal.    Affirmed. 

E}.  B.  Morris  and  W.  I.  Gilbert,  both  of 
Los  Angeles,  for  appellants. 

Duke  Stone,  Gibson,  Dunn  ft  Crubdier,  and 
Norman  S.  Sterry,  all  of  Los  Angeles,  for 
respondent. 

RICHARDS, -J.  This  is  an  appeal  from  an 
order  granting  a  new  trial  In  an  action  for 
damages  resulting  from  an  automobile  col- 
lision. The  plaintiffs,  upon  the  trial  of  the 
action  before  a  Jury,  were  awarded  a  ver- 
dict In  the  sum  of  |5,000  damages.  The  de- 
fendant moved  for  a  new  trial  upon  several 
statutory  grounds.  The  court  granted  said 
motion  by  an  order  which  read  as  follows: 

"Defendant's  motion  for  a  new  trial  is  grant- 
ed solely  upon  the  ground  that,  conceding  the 
evidence  given  by  the  plaintiffs  to  be  true, 
plaintiffs  were  not  as  a  matter  of  law  entitled 
to  reeover." 

[1]  The  plaintiffs  have  appealed  from  this 
order,  and  upon  such  appeal  urge  the  single 
point  that  the  trial  court  was  In  error  In 
holding  that  the'  plaintiffs  were  guilty  of 
contributory  negligence,  which,  as  a  matter 
of  law,  would  bar  their  recovery  in  this  ac- 
tion. The  respondent  maintains  that  the 
trial  court  was  right  in  so  holding,  and  also 
undertakes  to  contend  that  there  were  cer- 
tain other  errors  occurring  at  the  trial  which 
entitled  him  to  a  new  trial,  and  devotes 
much  space  to  a  discussion  of  these  alleged 
errors.  We  are  of  the  opinion,  however,  that 
these  matters  are  not  proper  subjects  of 
discussion  upon  this  appeal,  in  view  of  the 
limited  form  of  the  court's  order  in  granting 
the  motion  for  a  new  triaL  We  shall  there- 
fore confine  ourselves  to  the  single  point  urg- 
ed by  the  appellants  as  a  ground  of  reversal 
upon  this  appeal. 

The  facts  of  the  case,  as  testified  to  by  the 
plaintiffs,  were  these: 

On  the  9th  day  of  January,  1916,  the 
plaintiffs  were  proceeding  in  their  Ford  road- 
ster automobile  easterly  on  West  Ninth 
street  in  the  city  of  Los  Angeles,  approach- 
ing the  intersection  of  said  street  with  Lake 
street.  West  Ninth  street  is  50  feet  wide  be- 
tween the  curbs.  Lake  street  Is  44  feet  wide 
between  the  curlw.  At  the  same  time  the 
defendant  was  proceeding  in  a  Cadillac  car 
northerly  on  Lake  street  approaching  its 
intersection  with  West  Ninth  street  There 
was  a  retaining  wall  on  the  southwest  cor- 
ner of  these  two  streets  which  would  ob- 
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struct  the  view  of  persons  driving  easterly  on 
West  Ninth  street  oir  northerly  on  Lake 
street,  nntll  eadt  was  within  a  few  feet  of 
the  respective  Ilnea  of  tntersectloii.  The 
plaintiffs  were  familiar  with  the  conditions 
at  that  particular  Intersection,  since  they 
lived  but  a  few  blocks  westerly  and  passed 
there  frequently.  The  plaintiff  IF.  E.  Kinney 
was  driving  his  car,  and  as  be  came  to  the 
point  of  Intersection  was  traveling  at  the 
rate  of  10  or  12  miles  an  hour.  As  he  came 
Into  view  of  Lake  street  he  saw  the  defend- 
ant traveling  northerly  on  Lake  street  some- 
where between  30  and  50  feet  from  the  line 
of  intersection  and  going  at  a  rate  Of  from 
30  to  35  miles  an  hour.  The  said  plaintiff 
proceeded  across  Lake  street,  swinging  to  the 
left  In  an  attempt  to  avoid  a  collision,  but 
falling  In  this  effort,  since  his  car  collided 
with  that  of  the  defendant  at  a  point  east 
and  north  of  the  center  of  the  Intersecting 
square  of  the  two  streets,  from  which  colli- 
sion the  Injuries -resulted,  which  give  rise  to 
this  action. 

The  traffic  ordinances  of  the  city  of  Los 
Angeles,  which  It  was  stipulated  were  appli- 
cable to  this  Intersection  of  these  two  streets 
and  to  the  parties  to  this  action,  read  as 
follows: 

"Any  person  who  shall  ride,  drive  or  propd, 
or  who  shall  cause  or  permit  to  be  ridden,  driv- 
en or  propelled,  any  yehicle  at  a  rate  of  speed 
greater  than  20  miles  per  hour  •  •  *  along 
or  upon  any  street  in  the  city  of  Los  Angeles 
(outside  of  certain  business  districts]  •  •  • 
shall  be  guilty  of  a  misdemeanor." 

"The  driver  of  every  vehicle  •  •  •  shall 
drive  such  vehicle  •  •  *  in  a  careful  man- 
ner with  due  regard  to  the  safety  and  conven- 
ience of  pedestrians  and  of  vehicles  and  cars 
upon  the  streets  upon  which  suoh  vehicle  or 
car  is  driven  or  operated." 

"The  drivers  of  ail  vehicles  must  look  out 
for  and  give  right  of  way  to  vehicles  approach- 
'ing  simultaneously  from  their  right  at  street 
intersections." 

[2]  Under  these,  terms  of  said  ordinances  It 
may  be  taken  as  established  by  the  plaintiffs' 
evidence  in  the  case  that  the  defendant.  In 
approaching  the  Intersection  of  the  two 
streets  in  question  at  a  rate  of  speed  exceed- 
ing 30  mUes  per  hour,  was  guilty  of  negU- 
g^ice  per  se ;  but,  conceding  this  to  he  true, 
It  must  also  be  admitted,  In  view  of  the 
plaintiffs'  own  evldencfe,  that  when  the  plain- 
tiff, F.  B.  Kinney,  driving  his  automobile,  ap- 
proached the  westerly  line  of  intersection  of 
these  two  streets,  he  saw  the  defendant's 
automobile  traveling  at  such  rate  of  speed 
and  at  such  a  point  on  Lake  street  as  would 
bring  the  defendant's  car  In  collision  with 
his  own,  if  each  proceeded  along  his  respec- 
tive line  of  approach  at  his  respective  rate  of 
speed  across  such  Intersecting  streets.  This 
being  so,  the  plaintiffs  and  the  defendant 
must  be  held  to  have  been  "approaching  si- 
multaneously such  Intersection,"  within  the 
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meaning  and  Intent  of  the  provision  of  the 
ordinance  above  set  forth.  It  was  therefore 
the  plaintiff's  plain  duty  under  such  ordinance 
to  give  to  the  defendant  the  right  of  way 
across  such  intersection,  and  this  duty  would 
be  rather  intensified  than  diminished  by  the 
fact  that  the  defendant  was  seen  by  the 
plaintiffs  traveling  at  an  excessive  and  Il- 
legal rate  of  speed  In  maldng  his  approach  to 
the  point  of  Intersection  of  these  two  streets, 
since  the  ordinance  expressly  requires  driv- 
ers In  the  plaintiffs'  position  to  "look  out 
for"  such  vehicles  as  were  entitled  to  the 
right  of  way.  Clearly  the  plaintiffs,  In  at- 
tempting to  proceed  on  their  way  across 
Lake  street,  were,  under  the  circumstances  as 
detailed  by  themselves,  acting  In  direct  vio- 
lation of  the  terms  of  said  ordinance,  when, 
before  entering  upon  such  intersection,  they 
saw  the  defendant  approa(diing  simultane- 
ously such  intersection  on  Lake  street  at  an 
excessive  rate  of  speed  and  having  the  right 
of  way.  The  same  doctrine  which  renders 
the  defendant's  breach  of  this  ordinance 
through  exceeding  the  speed  limit  negllgoice 
per  se  renders  also  the  plaintiffs  guilty  of 
negligence  per  se  in  essaying  to  cross  Lake 
street  in  front  of  the  defendant  and  In  dis- 
regard of  his  right  of  way.  The  plaintiffs 
offer  as  an  excuse  for  their  attempt  to  cross 
Lake  street  In  front  of  the  defendant's  car 
that,  after  seeing  him,  they  would  be  unable 
to  stop  their  car  In  time  to  avoid  a  collision ; 
but  this  excuse  is  not  adequate,  since  the 
plaintiffs  were  bound  to  so  operate  their  car 
in  making  their  approach  to  an  intersection, 
across  which  others  had  the  right  of  way,  as 
to  be  able  to  stop  within  such  distance  as 
would  permit  said  right  to  be  exercised  by 
those  entitled  to  It  and  approaching  simul- 
taneously the  Intersection. 

The  case  of  Bullis  v.  Ball,  98  Wash.  342, 
167  Pac.  942,  deals  aptly  with  the  precise 
question  Involved  in  this  case  In  construing  a 
similar  ordinance.    It  says: 

"The  purpose  of  the  ordinance  giving  to  ve- 
hicles moving  in  a  northerly  or  southerly  direc- 
tion the  right  of  way  at  street  intersections  was 
to  prevent  collisions,  to  obviate  tne  very  exi- 
gency wliich  here  arose.  It  was  foreseen  that 
at  some  time  vehicles  approaching  street  inter- 
sections would  very  probably  meet  and  collide. 
To  prevent  this  the  ordinance  above  referred  to 
was  enacted.  Its  purpose  demands  no  explana- 
tion. It  is  quite  clear.  The  rights  and  duties 
which  it  creates  are  equally  dear.  The  driver 
on  the  street  running  north  and  south  must 
exercise  that  degree  of  care  which  is  ordinarily 
cemmensurate  with  the  safety  and  welfare  of 
others  with  whom  he  may  come  in  contact  at 
street  intersections.  But,'  while  it  is  true  that 
be  must  exercise  ordinary  care,  the  superior 
right  tg  passage  over  the  intersection  is  his.  It 
is  a  right  expressly  conferred  upon  him  by  au- 
thoritative enactment,  a  right  which  must  be 
observed  and  respected  by  others  using  streets 
at  the  points  of  intersection.  This  priority  of 
right  naturally  and  necessarily  creates  a  cor- 
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responding  duty  on  the  part  of  the  traveler 
using  the  street  running  east  and  west,  a  duty 
which  consists  in  the  exercise  of  a  degree  of 
care  commensurate  with  the  superior  right  of 
the  person  traveling  the  street  running  north 
and  south.  The  duty  necessarily  implies  that 
the  driver  of  a  vehicle  on  a  street  running  east 
and  west  shall  slacken  speed  for  the  purpose  of 
observing  vehicles  approaching  the  intersection 
on  the  street  running  north  and  south,  and, 
should  such  vehicle  be  within  a  reasonable  dis- 
tance of  the  intersection,  to  wait  until  they 
have  passed  before  attempting  to  continue 
across  the  intersection.  The  greater  duty  and 
the  higher  degree  of  care  to  be  observed  in  such 
a  situation  is  upon  the  person  using  the  easter- 
ly and  westerly  street,  if  the  ordinance  in  quea- 
tion  is  to  be  given  any  meaning,  and  any  viola- 
tion of  this  duty  by  the  person  injured  which 
contributes  in  an  appreciable  degree  to  causing 
the  collision  in  which  his  injuries  are  sustained 
will  operate  as  a  bar  to  his  recovery." 

Adopting  these  views,  we  are  constrained 
to  bold  that  the  trial  court  was  correct  in 
ruling  that  the  plaintiffs,  In  falling  to  yield 
to  defendant  the  right  of  way  under  the  cir- 
cumstances of  the  instant  case,  were  to  be 
held  guilty  of  negligence  as  a  matter  of  law 
directly  contributing  to  their  injury,  and 
bence  were  not  entitled  to  recover  In  this 
action.  The  case  of  Wbltelaw  v.  McGilllard, 
17»  Cal.  349,  176  Pac.  670,  relied  upon  by  the 
appellants,  does  not  present  a  state  of  affairs 
similar  to  that  in  the  case  at  bar,  since  in 
that  case  there  was  evidence  showing  that 
the  plaintiff,  who  was  injured,  had  already 
entered  upon  and  was  nearly  across  the  in- 
tersecting street  at  the  time  when  the  de- 
fendant approached  it  at  an  illegal  rate  of 
speed.  It  was  not,  therefor^,  a  case  of  si- 
multaneous approach. 

The  case  of  Lawrence  v.  Goodwill,  186  Pac. 
781,  also  presents  a  dissimilar  situation  from 
that  disclosed  In  the  case  at  bar,  and  does 
not  involve  the  right  of  the  trial  court  to 
determine  upon  the  uncontradicted  testimony 
proffered  by  the  plaintiffs  whether  their  fail- 
ure to  yield  to  defendant,  approaching  si- 
multaneously the  intersection  in  question,  the 
right  of  way  across  the  same,  was  negligence 
per  se  sufficient  to  prevent  a  recovery. 

Order  affirmed. 

We  concur:  WASTE,  P.  J.;  KNIGHT, 
Judge  pro  tem. 


HYNE8  V.  WHITE.     (Civ.  3355.) 

(District  C!ourt  of  Appeal,  First  District,  Di- 
vision 2,  California.  May  19,  1920.  Hear- 
ing Denied  by  Supreme  Court  July  17,  1920.) 

I.  Gifts  <8=»49 (6)— Evidence  held  to  establish 
gift  of  bonds. 

Evidence  of  defendant,  if  true,  held  suffi- 
cient to  establish  a  gift  inter  vivos  of  bonds, 


even  though  it  showed  tiwt  donor  was  imme- 
diately given  absolute  possession  of  them. 

2.  EvidsHM  «=>5<8— CMrt  May  not  diaratard 
unimpeaohed  evidence. 

A  ooart  may  not  arbitrarily  disregard  tiie 
nnimpeached  evidence  of  a  single  witness. 

3.  Gifts  <s=>4— Intention,  delivery,  and  accept- 
ance are  essential. 

The  three  requisites  of  a  valid  gift  are  do- 
nor's intention  to  malce  it,  delivery  of  thing 
given  to  donee,  and  donee's  acoeptance  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Gift] 

4.  Evidence  «=>3 1 3— Declarations  held  to  show 
donor's  Intention  to  make  an  unconditional 
gift. 

Donor's  declarations,  both  before  and  after 
the  gift,  held  to  tend  to  show  an  intention  on 
his  part  to  make  an  absolute  and  unconditional 
gift 

5.  Gifts  <&=>4I— Mere  possession  by  donor  after 
completed  gift  does  not  revest  title. 

Where  delivery  of  the  property  has  once 
been  made  and  possession  transferred,  the  gift 
is  irrevocable,  and  is  not  affected  by  the  fact 
that  donor  immediately  thereafter  comes  into 
physical  possession  and  control  of  the  property 
without  any  retransfer  «f  tiie  owneratiip  by 
the  donee. 

6.  Gifts  «=928  (2)— Donor's  rotenMon  of  key 
to  deposit  box  hold  not  Inconsistent  with 
gift.  .  ^ 

Donor's  retention  of  key  to  deposit  box,  in 
which  donee  kept  the  gift  bonds,  donee  having 
made  donor  her  deputy  to  visit  the  bo>x,  held 
not  inconsistent  with  the  idea  of  a  gift,  since 
donee  had  the  possession,  power,  and  right  to 
take  away  the  subject-matter  of  the  gift,  as 
well  as  the  physical  power  and  opportunity. 

7.  Gifts  «=934— Donor's  arrangement  to  re- 
possess if  donee  died  first  bold  not  iaoon- 
slstent  with  gift. 

Where  donee  of  bonds  gave  donor,  as  her 
deputy,  .a  key  to  her  deposit  box  containing 
them,  his  intention  to  take  them  in  case  she 
died  first,  to  prevent  their  going  to  her  aunt, 
was  not  inconsistent  with  a  gift  to  her,  since 
a  gift  upon  condition  of  reversion  if  donee  died 
before  donor  would  be  valid,  and  also  since  the 
arrangement  to  repossess  in  such'  case  was 
made  after  the  gift  had  been  completed. 

Ax>peal  from  Superior  Gourt,  Los  Angeles 
County ;  Charles  Monroe,  Judge. 

Suit  by  W.  J.  Hyaes  as  administrator  of 
tile  estate  of  Alexander  Hay,  deceased, 
against  Peggy  White,  also  known  as  Mrs. 
Douglas  White.  Judgment  for  plaintiff  for 
part  of  items  claimed,  new  trial  denied,  and 
defendant  appeals.    Reversed. 

David  E.  Bergman,  of  Los  Angeles,  for  ap- 
pellant. 

Culiinan  &  HIckey,  of  San  Francisco,  for 
resiiondent. 
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BBITTAIN,  J.  Tbe  respondent,  as  the  ad- 
ministrator of  the  esta^  of  Alexander  Hay, 
deceased,  sued  the  appellant  to  recover  cer- 
tain bonds,  or  their  value.  In  a  second  count 
the  plalntlJS  sought  to  recover  $500  with  in- 
terest claimed  to  have  been  loaned  by  Hay 
to  the  defendant  The  defendant  denied  the 
allegations  of  ownership  of  the  bonds  by  the 
estate,  and  alleged  affirmatively  that  Hay 
had  canceled  the  note  given  by  her  to  evi- 
dence the  $500  loan.  The  case  was  tried 
without  a  Jury.  The  trial  court  found  that 
the  defendant  was  not  entitled  to  certain  of 
the  bonds  claimed  to  have  be«i  given  her  May 
81,  1913,  because  it  was  farther  found  that 
they  were  intrusted  to  her  without  the  intent 
on  the  part  of  Hay  to  make  a  gift  It  was 
found  that  other  securities  claimed  to  have 
been  given  to  the  defendant  in  January,  1914, 
were  given  her,  and  also  that  Hay  forgave 
her  the  $500  debt  It  further  found  that  the 
bonds  found  to  belong  to  the  estate  had  been 
sold  by  the  defendant,  and  that  their  value 
was  $5,874.50,  for  which  amount  Judgment 
was  rendered  against  her.  A  motion  for  new 
trial  was  denied,  and  It  Is  claimed  that  the 
court  erred  therein,  as  also  in  certain  pro- 
ceedings during  the  trial  concerning  the  ten- 
der of  the  oral  evidence  of  the  defaidimt  to 
explain  her  evidence  given  on  her  deposition, 
on  which  alone  the  plalntifT  rested  his  case. 
It  Is  claimed  the  evidence  does  not  support 
the  findings,  and  because  this  court  has 
reached  that  conclusion.  It  la  unnecessary  to 
consider  the  new  trial  ruling  or  the  tender  of 
the  defendant's  oral  testimony. 

The  only  evidence  introduced  on  behalf  of 
the  plaintiff  was  the  deposition  of  the  defend- 
ant taken  at  the  instance  of  the  plaintiff. 
On  the  part  of  the  defendant  there  was  evi- 
dence Introduced,  strongly  tending  to  support 
the  evidence  given  by  her  at  the  taking  of 
the  deposition.  Reduced  to  narrative  form, 
the  evidence  concerning  the  claimed  gift  was 
that  Alexander  Hay  at  the  time  of  the  gift 
was  about  70  years  old.  He  was  divorced 
many  years  before.  His  former  wife  had  re- 
married twice,  and  at  the  time  of  the  gift 
was  living  with  her  sister.  After  the  divorce 
Hay  took  up  his  home  with  another  sister, 
who  was  not  living  at  the  time  of  the  gift,  and 
the  defendant  and  her  brother  were  tfte  chil- 
dren of  that  sister  of  the  divorced  wife,  flay 
was  fond  of  the  children,  particularly  of  the 
defendant,  and  frequently  assured  her  mother 
tliat  in  the  event  of  her  death,  he  would  take 
care  of  his  niece.  She  grew  to  young  woman- 
hood and  married  Douglas  White,  who  at  the 
time  of  the  trial  was  general  industrial  agent 
of  the  Salt  Lake  Railroad.  His  business  re- 
quired him  to  travel  a  great  deal,  and  appar- 
ently his  wife  at  times  traveled  with  him. 
There  was  no  intimacy  between  the  defend- 
ant and  her  two  aunts.  After  the  marriage 
of  the  defendant,  who  lived  in  Southern  Oal- 


Ifomia  with  her  husband.  Hay  visited  their 
home  on  one  or  two  occasions,  and  when  they 
were  in  San  Francisco,  they  visited  him.  He 
was  an  employ^  of  the  Custom  Service  in 
San  Francisco,  earning  from  $125  to  $150  a 
mouth.  He  had  no  one  dependent  upon  him 
and  no  near  relatives.  In  1913  Douglas 
White,  who  was  in  San  Francisco,  met  Hay, 
who  requested  him  to  telegraph  for  his  wife 
to  come  to  San  Francisco.  On  White  telling 
him  he  was  returning  to  Los  Angeles  that 
evening,  and  would  send  her  up,  Hay  said, 
"Well,  send  her  up  Just  as  quick  as  you  can, 
because  I  wish  to  make  arrangement  regard- 
ing what  little  property  I  have." 

In  response  to  this  request  of  Hay  Mrs. 
White  came  to  San  E^ancisco,  where  she  met 
Hay,  and  according  to  her  evidence  he  asked 
her  to  go  with  him  to  the  safe  deposit  vaults 
of  the  Union  Trust  Ck>mpany,  saying  he  had 
something  to  give  her.  Prior  to  that  time  he 
liad  kept  a  box  in  these  vaults  for  his  own 
use.  Before  the  visit  of  Mrs.  White  he  had 
rented  a  second  box,  wliich  he  took  in  her 
name,  but  for  which  she  i>aid  the  rental.  Qn 
receiving  the  box,  he  directed  her  to  take  it 
into  one  of  the  customer's  rooms  to  which  he 
also  took  his  own  deposit  box.  Taking  from 
it  the  bonds  found. by  the  court  not  to  have 
been  given  her,  he  said,  "I  want  you  to  have 
these."  She  was  asked  if  he  did  not  say, 
"  'You  are  to  have  these  bonds  after  my 
death,'  or  something  like  that?"  To  this  she 
responded:  "He  said,  'I  give  them  to  you 
now — they  are  yours.  Tbey  belong  to  you.' " 
She  was  asked  if  he  did  not  say,  "I  will  use 
the  Income  of  these  bonds  and  stocks  during 
my  lifetime,  and  you  can  have  them  after  my 
death?"  to  which  she  responded,  "No;  but  in 
the  conversation  he  said,  'I  am  going  to  take 

you  over  to-morrow  to  see  Mr. ,  of  Sut- 

ro's,  a  brokerage  firm,  and  introduce  you,  so 
he  will  know  you  and  you  will  know  him,  and 
you  can  collect  the  money  on  the  coupons.' " 
She  put  the  securities  in  her  box  and  they 
WMit  to  the  desk,  where  she  signed  an  order, 
making  HAy  her  deputy  to  visit  her  box,  and 
gave  to  him  'one  of  the  two  keys  delivered  to 
her.  This  arrangement  was  made  pursuant 
to  a  conversation,  which  she  stated  was  after 
the  gift  of  the  securities  and  manual  delivery 
of  them.  She  testified  that  he  remarked,  "You 
and  n^ouglas  are  traveling  around  so  much — 
suppose  you  get  in  a  wreck  or  something — 
then  this  box  would  be  closed  to  me,  and,  of 
course^  I  don't  Intend  to  give  this  to  your 
heirs.  I  am  giving  it  to  you."  The  under- 
standing of  both  parties  at  the  time  was  that 
the  reference  to  her  heirs  was  to  her  two 
aunts,  one  of  whom  was  Hay's  former  wife. 
The  evidence  introduced  on  behalf  of  the  de- 
fendant was  that  of  a  number  of  people  who 
knew  Hay,  and  to  whom  he  had  stated  after 
this  transaction  that  he  had  given  his  prop- 
erty to  Mrs.  White.    Mrs.  White  also  tesU- 
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fled  that  she  had  borrowed  $500  from  Hay, 
and  had  given  her  note  for  It;  also  that  he 
had  redelivered  the  note  to  her  and  told  heir 
She  need  not  repay  that  $500,  and  directed 
her  to  cancel  the  note.  Some  time  In  1914, 
she  testified,  she  met  Hay,  and  they  again 
went  to  the  safe  deposit  vaults,  when  he 
gave  her  another  bond  which  she  placed  with 
those  given  her  first.  The  day  following  the 
first  transaction  at  the  safe  deposit  vaults, 
Hay  did  introduce  her  to  a  young  man  in  the 
banking  house  of  Sutro  &  Co.,  and  a  day  or 
two  later  he  took  her  back  to  the  safe  depos- 
it vaults  to  assure  himself  that  she  knew  bow 
to  open  the  box.  Prior  to  his  death  she  cut 
the  coupons  from  the  bonds,  giving  them  to 
Hay  to  collect,  and,  she  testified,  be  paid  her 
the  interest  collected. 

[1,  2]  Prom  this  evidence  the  trial  court 
made  the  finding  that  Hay  had  no  intention 
of  giving  the  first  bonds  to  the  defendant  be- 
cause of  the  arrangement  by  which  he  was 
appointed  her  deputy  to  go  Into  the  box  for 
the  avowed  purpose  of  preventing  the  bonds 
being  taken  by  her  two  aunts  In  the  event 
her  death  should  occur  before  his  own.  The 
same  conditions  surroimded  the  gift  of  the 
bond  in  1914,  and  he  had  the  same  right  of 
access  to  it  as  he  had  to  the  first  bonds,  yet 
the  trial  court  believed  the  evidence  Af  Mrs. 
White  In  regard  to  that  gift,  as  be  believed 
her  evidence  in  regard  to  the  gift  of  the  $500 
note.  To  reach  this  conclusion,  he  must  have 
rejected  her  positive  statement  that  the  con- 
versation which  led  to  her  appointing  Hay 
her  deputy  took  place  after  the  gift,  although 
In  close  connection  with  it.  The  only  evi- 
dence bearing  on  the  intention  of  Hay  to 
make  the  first  gift  was  that  of  Mrs.  White. 
A  court  may  not  arbitrarily  disregard  the 
unlmpeached  evidence  of  a  single  witness.  If 
her  statement  was  true,  all  the  elements  of  a 
gift  inter  vivos  were  present,  and.  if  the  gift 
was  made,  even  though  the  donor  was  imme- 
diately given  absolute  possession  of  the 
property,  it  did  not  militate  against  the  gift. 

[3]  The  cases  are  uniform  regarding  the 
three  requisites  of  a  valid  gift:  First.  An 
intention  on  the  part  of  the  donor  to  make  It 
Knight  v.  Tripp,  121  Oal.  674,  54  Pac.  267; 
Fanning  v.  Green,  156  Cal.  279,  104  Pac.  308; 
Beaumont  v.  Beaumont,  152  Fed.  55,  81  C.  C. 
A.  251 ;  Ruiz  v.  Dow,  113  Cal.  490,  45  Pac. 
867 ;  Stewart  v.  Whittemore,  3  Oal.  App.  213, 
84  Pac.  841.  Second.  A  delivery  to  th^  do- 
nee of  the  thing  given.  Civ.  Code,  {  1147; 
Beaumont  v.  Beaumont,  supra;  Beebe  v. 
Coffin,  153  Cal.  174,  94  Pac.  766;  Knight  v. 
Tripp,  supra;  Hart  v.  Ketchum,  121  Oal. 
426,  53  Pac.  931;  Beaver  v.  Beaver,  117  N. 
T.  421,  22  N.  B.  940,  6  L.  R.  A.  403,  15  Am. 
St.  Rep.  531.  Third.  Acceptance  by  the  do- 
nee of  the  thing  given.  Beaumont  v.  Beau- 
mont, supra ;  Holmes  v.  McDonald,  119  Mich. 
563,  78  N.  W,  ei7,  TO  Am.  St  Rep.  430;  Bea- 


ver V.  B€«ver,  supra ;  Frazler  v.  Perkins,  82 

N.  H.  69. 

[4]  The  declarations  of  the  donor  both  b»- 
fore  and  after  the  gift  tended  to  show  an  In- 
tention on  his  part  to  make  an  absolute  and 
unconditional  gift  Estate  of  Hall,  154  Cal. 
527,  98  Pac.  269;  Ruiz  v.  Dow,  supra;  Stew- 
art V.  Whittemore,  supra  ;  Thornton  on  Gifts 
and  Advancements,  {  222  et  seq. ;  Garrison 
V.  Union  Trust  Co.,  164  Mich.  345,  129  N.  W. 
601,  32  L.  R.  A.  (N.  S.)  219;  Walte  v. 
Grnbbe,  43  Or.  406,  73  Pac.  206,  99  Am.  St 
Rep.  764 ;  Reese  v.  Phlla.  Trust,  ete,  218  Pa. 
150,  67  Atl.  124,  120  Am.  St  Rep.  880. 

[8]  Where  delivery  of  the  property  has 
once  been  made  and  possession  transferred, 
the  gift  is  irrevocable,  and  is  not  affected  by 
the  fact  that  the  donor  immediately  there- 
after comes  in  physical  possession  and  con- 
trol of  the  property  without  any  retransfer 
of  the  ownership  by  the  donee.  Beaumont  v. 
Beaumont,  152  Fed.  55,  81  O.  C.  A.  261. 

[6]  In  this  case,  as  in  that,  it  is  contended 
that  the  retention  of  the  key  of  the  safe  de- 
posit box  by  the  donor  with  the  right  to  re- 
sort to  It,  in  that  case  for  the  purpose  of 
getting  the  coupons,  was  such  a  retention  of 
control  and  possession  as  would  enable  htm  to 
carry  the  bonds  away,  and  was  therefore  in- 
consistent with  the  Idea  of  a  gift  of  the  same. 
But  the  donee  had  the  same  possession  and 
the  same  power  of  taking  away  tlie  subject- 
matter  of  the  gift,  and  not  only  eo,  but  she 
bad  the  rightful  power  to  do  so  as  well  as  the 
physical  opportunity.  The  cases  are  practi- 
cally uniform  in  support  of  this  rule  of  law. 
Reese  v.  Phlla.  Trust,  etc.,  supra;  Calkins 
V.  Equitable,  etc.,  126  Cal.  531,  59  Pac.  30; 
Stewart  v,  Whittemore,  supra;  Pink  v. 
Church,  14  N.  T.  Supp.  337  ;i  Martin  v.  Mar- 
tin, 170  111.  18,  48  N.  B.  694;  Garrison  v. 
Union  Trust  (Mich.),  supra;  Gilklnson  v. 
Third  Ave.  R.  Co.,  47  App.  Div.  472,  63  N.  I. 
Supp.  792;  Walte  v.  Grubbe,  supra;  Mars- 
ton,  Adm'r,  V.  Marston,  64  N.  H.  146,  5  Atl. 
713;  Blancbard  v.  Sheldon,  43  Vt  612;  Rle- 
gel  V.  Wooley,  81  Pa.  227. 

[7]  On  the  part  of  the  respondent  it  Is  ar- 
gued that  the  intention  to  enable  the  donor 
to  repossess  himself  of  the  bonds  upon  the 
death  of  the  donee  was  inconsistent  with  a 
gift  to  her.  The  court  cannot  accept  this 
view  of  the  case  for  two  reasons:  In  the 
first  place,  the  gift  would  have  been  a  valid 
one  if  coupled  with  a  condition  that  upon 
the  death  of  the  donee  the  property  should 
revert  to  him;  and,  secondly,  in  this  case 
the  trial  court  was  bound,  as  is  this  court 
by  the  positive  and  uncontradicted  evidence 
of  the  only  witness  to  the  matter  that  the 
arrangements  for  the  donor  to  repossess  him- 
self of  the  property  in  the  event  of  the  death 


1  Reported  in  full  in  the  New  York  Supple- 
ment ;  reported  as  n  memorandum  decision 
without  opinion  in  60  Hun,  580. 
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of  the  donee  before  bla  own  wae  made  after 
the  gift  bad  been  completed.  Neither  thia 
conrt,  nor  the  trial  court,  could  reach  a  de- 
termination that  the  first  gift  was  invalid  be- 
cause, if  the  donee  had  died  first,  tlic  donor 
might  not  have  been  able  to  establish  his 
right  to  the  bonds.  The  only  evidence  In  the 
case  falls  to  support  the  finding  of  the  trial 
court  against  the  existence  of  an  intent  on 
the  part  of  the  donor  to  make  the  gift 
The  Judgment  Is  reTersed. 


We       concur:. 
NOURSB.  J. 


LANGDON,       P.       J.; 


HEATH  V.  JUD80N  FREIGHT  FORWARD- 
INQ  CO.     (CW.  2661.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    May  10,  1920.) 

t.  Carriers  «=372— Telegram  suffloleat  notice  to 
withhold  shipment. 
A  telegram  to  a  forwarding  company,  "Hold 
shipment  further  instructions  if  not  shipped 
wire  my  expense  whether  shipped  or  not,"  was 
sufficient  notice  to  charge  the  forwardicg  com- 
pany with  the  duty  of  withholding  the  goods 
from  shipment. 

2.  Carriers  iC-jI  Forwarding  eompany  when 
a  carrier. 

If  goods  are  deposited  with  a  forwarding 
agent  merely  as  the  initiatory  step  towards 
starting  them  in  itinere,  the  forwarding  agent 
having  undertalcen  to  do  no  more  than  to  safely 
keep  the  goods  and  forward  them  when  the  op- 
portunity offers  itself,  and  being  in  no  wise 
interested  in  their  carriage  after  delivery  to 
the  carrier,  such  agent  cannot  be  regarded  as 
a  common  carrier;  but  where  the  forwarding 
agent  undertakes  to  transport  the  property 
from  its  location  in  one  city  to  another  city, 
for  through  rates  less  than  the  published  rates 
of  the  railroad  company  for  broken  lots,  and 
a  carload  is  billed  to  a  distributing  agent  of  the 
forwarding  agent  at  the  point  of  destination, 
such  forwarding  agent  assumes,  while  holding 
the  property  for  accumulation,  the  liability  of  a 
common  carrier. 

3.  Carriers  «=»72  —  Forwarding  agent  must 
withhold  goods  from  shipment  on  owners'  or- 
der*. 

A  forwarding  agent,  whether  treated  as  a 
forwarder  or  as  a  common  carrier,  must  ot>ey 
any  reasonable  order  to  withhold  the  goods 
from  shipment,  and  a  forwarding  agen(,  that 
for  hire  undertakes  the  carriage  of  goods  of 
another  in  a  car  of  its  own  selection  and  deliv- 
ery to  the  owner  at  the  piece  of  destination 
through  its  own  distributing  agent,  cannot  carry 
the  goods  on  to  its  place  of  destination  as  con- 
tracted for  against  the  owner's  consent 

4.  Carriers  <S=972— A  forwarding  company  must 
unload  goods  on  order  to  withhold. 

A  forwarding  company,  given  an  order  to 
withhold   shipment   of   goods   which   bad    been 


loaded  with  other  goods  in  a  car  of  which  it  siiU 
had  control,  was  liable  to  the  owner  of  the 
goods,  where  it  failed  to  unload  and  withhold 
the  same,  where,  although  expense  of  unload- 
ing would  be  $20,  an  expense  not  out  of  propor- 
tion to  the  value  of  the  goods. 

5.  Carrier*  «=9l88  —  Entitled  to  reasonaMa 
charge  for  unloading  on  order  to  withhold 
shipment 

Where  a  forwarding  company,  whether  con- 
sidered as  a  forwarder  or  a  carrier,  unloads 
a  car  on  the  order  of  the  owner  of  the  goods 
to  withhold  seme  from  sliipment,  there  is  an  im- 
plied agreement  on  the  part  of  the  owner  to 
pay  a  reasonable  charge  for  the  unloading,  to 
secure  which  the  forwarder  has  a  lien  on  the 
goods,  under  Civ.  Code,  ii  1856,  2144. 

6.  Carriers  «=»  197— Limitation  for  tiling  oialm 
with  forwarder  Inapplloable  to  claims  arising 
from  forwarder**' own  dereliction. 

A  clause  in  a  receipt  given  by  a  forward- 
ing company,  "Claim  for  any  loss  or  damage 
must  be  presented  within  thirty  (30)  days  from 
date  of  arrival  of  shipment  at  destination,"  etc., 
referred  to  claims  for  loss  or  damage  while  the 
goods  were  in  transit  due  to  some  fault  of  the 
railroad  company,  and  was  not  intended  to  cover 
a  claim  for  damages  due  to  the  forwarder's 
failing  to  withhold  the  goods  from  shipment  on 
shipper's  order. 

Appeal  from  Superior  <3oQrt,  Los  Angeles 
County;  Russ  Avery,  Judge. 

Action  by  Frank  Heath  against  the  Jud- 
son  Freight  Forwarding  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

W.  A.  Aiderson,  of  Los  Angeles,  for  ap- 
pellant 

E.  T.  Sherer  and  Bicksler,  Smith  &  Parke, 
all  of  Los  Angeles,  for  resiiondent 

PINLATSON,  P.  J.  Defendant,  a  New 
York  corporation,  is  engaged  in  the  bnslness 
ot  shipping  and  forwarding  freight  of  all 
kinds,  especially  household  furniture,  from 
New  York  City  to  all  i>oints  in  the  United 
States.  For  this  purpose,  defendant,  at  its 
loading  station  in  Newark,  N.  J.,  assembles 
goods  of  various  ownership  that  are  to  be 
shipped  to  a  common  destination.  Tills  is 
done  for  the  purpose  of  making  up  a  carload, 
that  thereby  a  through  r^te  iuay  be  obtained 
that  is  less  than  the  published  rates  of  the 
railroad  company  for  broken  lots.  The  ac- 
cumulated carload,  so  assembled  for  any 
given  destination,  is  billed  to  defendant's  dis- 
tributing agent  at  the  point  of  destination, 
and  such  distributing  agent  distributes  the 
goods  to  the  various  owners  at  tliat  place. 

In  the  month  of  December,  191C,  plaintiff, 
who  then  resided  In  New  York,  desiring  to 
ship  his  household  furniture  to  Los  Angeles, 
which  city  he  contemplated  making  his  home, 
entered  into  a  contract  at  New  York  with  de- 
fendant, whereby  defendant  agreed  to  pre- 


«=»For  other  eases  see  lam*  topic  and  KBY-NDMBBR  in  all  Key-Numbared  Dlgeit*  and  Indexm 
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pare  plalnttlTg  liousdiold  famiture  for  ship- 
ment and  ship  it  from  New  Tork  to  Los  An- 
geles. Plaintiff  left  the  dty  of  New  York 
and  arrived  In  Los  Angeles  about  December 
11,  1916.  On  December  18,  1916,  defendant 
wrote  a  letter  to  plaintiff,  addressed  to  the 
latter  at  Los  Angeles,  wherein  defendant  in- 
formed plaintiff  that,  owing  to  a  freight  con- 
gestion, plaintifTs  household  goods  bad  not, 
as  yet,  arrived  at  the  defendant's  loading 
station  at  Newark. 

On  Decem^r  29,  1911,  at  Los  Angeles, 
plaintiff,  having  decided  to  return  to  New 
York,  sent  to  defendant,  addressed  to  it  at 
its  New  York  office,  a  telegram  reading  as 
follows: 

"Hold  shipment  further  instmctions  if  not 
shipped  wire  my  expense  whether  shipped  or 
not." 

This  telegram  was  received  by  defendant 
at  Its  New  York  office  on  December  30,  1916, 
at  9:30  o'clock  a.  m.  At  that  time  plaintiff's 
house^pld  furniture  had  been  loaded  on  a 
car  at  Newark,  but,  as  yet,  the  car  had  not 
started  on  its  journey  to  California.  When 
the  car  was  finally  loaded,  the  carload  con- 
sisted of  124  packages,  43  of  which  contained 
plaintlft^s  household  furniture,  the  remaining 
packages  containing  goods  belonging  to  oth- 
er persons.  Plaintiff's  43  packages  were  the 
first  to  be  loaded  on  the  car.  So  that,  to  un- 
load plaintiff's  household  fnmiture,  it  would 
have  been  necessary  to  unload  the  entire  car. 
This  would  have  involved  an  expense  of 
about  $20. 

At  9:45  a.  m.  on  December  30,  1916,  which 
was  a  Saturday,  defendant  telegraphed  from 
New  York  to  plaintiff  at  Los  Angeles  as  fol- 
lows: 

"Year  shipment  loaded  today  do  yon  authorize 
unloading  cost  about  twenty  dollars  must  have 
reply  one  o'clock  New  York  time." 

It  is  claimed  by  plaintiff  that  this  telegram 
was  not  actually  received  .by  him  at  Los  An- 
geles until  11:55  a.  m.  of  December  30th, 
which  would  be  2:55  p.  m.  at  New  York. 

As  we  have  said,  December  SO,  1910,  was  a 
Saturday.  The  regular  time  for  closing  de- 
fendant's office  on  Saturdays  is  1  o'clock  p. 
m.  On  this  occasion,  however,  an  employe 
of  defendant  remained  at  its  office  on  De- 
cember 30th  until  6  o'clock  to  receive  any  tele- 
gram that  plaintiff  might  send  in  reply  to 
that  sent  by  defendant  to  plaintiff  at  9:45  a. 
m.  of  that  day.  Plaintiff  did  send  a  tele- 
gram to  defendant  in  reply  to  that  which, 
he  says,  was  delivered  to  him  at  11:55  a.  m. 
That  telefsram,  filed  at  Los  Angeles  at  11:58 
a.  m.  of  December  30th,  reads: 

"Please  unload  goods  and  put  in  storage." 

For  some  reason  this  telegram  was  not  de- 
livered to  defendant  on  December  30th.  Be- 
cause the  next  day  was  Sunday,  and  the  fol- 
lowing day,  January  1st,  a  holiday,  plaintiff's 


telegram  of  December  30th  was  not  received 
by  defendant  until  Tuesday,  January  2,  191T. 
Upon  Its  receipt  defendant  sent  plalntifC  a 
telegram  as  follows: 

"Unfortunately  your  goods  forwarded  Satur- 
day evening  your  wire  not  received  until  this 
morning  through  error  or  negligence  of  tele- 
graph company  no  reply  to  wire  Saturday  after- 
noon.   Compelled  to  forward  car." 

We  infer  from  the  facts  disclosed  by  the 
record  that  tlie  car,  loaded  with  plaintiff's 
household  furniture  and  other  shipments 
destined  for  Los  Angeles,  left  Newark  at 
about  6  o'clock  p.  m.  of  Saturday,  December 
30,  1916.  On  January  4,  1917,  defendant 
wrote  to  plaintiff,  addressed  to  him  at  Los 
Avigeles,  a  letter  which  reads: 

"We  beg  to  advise  that  yonr  shipment  of 
household  goods  was  forwarded  on  Dec.  30, 
1916,  in  a  through  car  from  Newark,  N.  J. 
consigned  to  our  distributing  agent,  Los  An- 
geles Warehouse  Co.,  316  Commercial  St.  Los 
Angeles,  Calif.  The  charges  on  this  shipment 
amount  to  $270.66  which  you  should  pay  to  the 
distributing  agent  above  named,  and  with  whom 
you  should  make  arrangements  for  taking  pos- 
session of  your  goods  as  soon  as  car  arrives. 
The  distributing  agent  wiU  gladly  answer  any 
inquiries  which  you  may  wish  to  make  relative 
to  the  matter.  Usual  storage  charges  will  be  as- 
sessed on  goods  which  are  not  removed  from 
freight  house  within  forty-eight  hours  after  ar- 
rival." 

Upcm  these  facts  the  trial  court  found  that 
defendant  had  not  disregarded  plaintiff's  in- 
structions, and  gave  judgment  for  defend- 
ant.   From  that  judgment  plaintiff  appeals. 

[1, 2]  Respondent  contends  that  the  first 
telegram  received  by  it  from  appellant,  that 
filed  by  appellant  at  Los  Angeles  on  Decem- 
ber 29th  and  received  by  resxmndent  on  the 
morning  of  December  30th,  was  so  uncertain 
that  respondent  was  not  obliged  to  witbhold 
the  goods  from  shipment.  With  this  con- 
tention we  cannot  agree.  We  think  that,  re- 
gardless of  any  delay  In  the  receipt  by  re- 
spondent of  appellant's  telegram  of  December 
30th,  replying  to  that  sent  to  appellant  by 
respondeat  at  9:45  o'clock  a.  m.  of  that  day, 
appellant's  first  telegram — that  filed  in  Los 
Angeles  on  December  29th  and  received  by 
respondent  at  New  York  on  December  30th 
at  0:30  a.  m. — was  alone  sufficient  to  charge 
respondent  with  the  duty  of  withholding  ap- 
pellant's goods  from  shipment,  and  that  be- 
cause respondent  did  not  do  so  it  is  liable 
for  all  damages  proximately  caused  thereby, 
or  which,  in  the  ordinary  course  <tf  things, 
would  be  likely  to  result  therefrom. 

It  seems  that  respondent  undertook  as  a 
forwarder  to  tranaport  appellant's  goods 
from  New  York  to  Los  Angeles  as  part  of  a 
carload  consigned  to  respondent's  distrib- 
uting agent  at  Los  Angeles;  the  shipment 
being  handled  in  that  way  in  order  that  re- 
spondent might  obtain  the  benefit  of  tbe  ro- 
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duced  rate  whlcb  Is  made  wtaex«  goods  ar« 
shipped  In  a  carload  lot  Instead  Of  less  than 
carload  lota.  We  are  Inclined  to  the  view 
that  respondent's  liability  Is  that  of  a  com- 
mon carrier.  If  goods  are  deposited  with  a 
forwarding  agent  merely  as  the  Initiatory 
step  towards  starting  them  In  itinere,  the 
forwarding  agent  having  undertaken  to  do 
no  more  than  to  safely  keep  the  goods  and 
forward  them  when  the  opportunity  otters 
itself,  and  being  in  no  wise  interested  in 
their  carriage  after  deUvery  to  the  carrier, 
such  agent  cannot  be  regarded  as  a  common 
carrier ;  but  where,  as  here,  the  forwarding 
agoit  nndertakes  to  transport  the  property 
from  its  location  in /one  dty  to  another,  city, 
for  through  rates  less  than  the  published 
rates  of  the  railroad  company  for  brc^en 
lots,  which  it  is  enabled  to  do  by  accunnilat- 
Ing  property  for  the  glvoi  destination  until 
a  car  can  be  filled,  which  is  billed  to  its  dis- 
tributing agent  at  the  point  of  destination, 
Buch  forwarding  agent  assumes,  while  hold- 
ing the  property  for  accumulation,  the  lia- 
bility of  a  common  carrier.  Judson  Freight 
Forwarding  Co.  v.  Delaware,  I*  &  W.  R.  Co., 
X6S  111.  Anp.  22;  Ingram  v.  Am.  Forwarding 
Co.,  102  nu  App.  476;  Bare  v.  Am.  Forward- 
ing Co.,  146  111.  App.  888,  affirmed  in  242 
HL  208,  89  N.  B.  1021 ;  Kettenhofen  v.  Globe 
Transfer  &  S.  Co..  70  Wash.  645,  127  Pac. 
295.  42  L.  R.  A.  (N.  S.)  902,  and  note,  Ann. 
Cas.  1914B,  776. 

[S]  However,  whether  respondent  be  treat- 
ed  as  a  forwarder  or  as  a  common  carrier. 
we  think  the  law  Is  clear  that  it  was  Its  duty 
to  obey  any  reasonable  order  to  withhold  the 
goods  from  shipment  that  It  might  receive 
from  appelant,  the  owner  of  the  property. 
We  also  are  of  the  (pinion  that  appellant's 
first  telegram  to  defendant— filed  in  Los  An- 
geles <m  December  29th  and  received  by  re- 
spondent at  New  Tork  the  next  morning  at 
9:30  o'clock — ^was  sufficient  as  a  definite  in- 
struction to  hold  the  shipment 

Irrespective  of  whether  Its  relation  to  the 
owner  of  the  shipment  be  that  of  a  common 
carrier  or  a  m6re  forwarder,  we  are  satis- 
fled  that  a  forwarding  company  that  for  hire 
undertakes  the  carriage  of  goods  of  another 
In  a  car  of  its  own  selection,  and  delivery 
to  the  owner  at  the  place  of  destination 
tbroogh  its  own  distributing  agent,  cannot 
carry  the  goods  on  to  the  place  of  destina- 
tion, as  contracted  for,  against  the  owner's 
consent  In  this  regard  the  obligation  of  the 
forwarder  Is  not  different  from  that  of  a 
conimon  carrier;  and  what  is  said  by  the 
courts  in  cases  against  railroads  and  other 
Indubitable  common  carriers  Is,  we  think, 
equally  applicable  to  the  situation  present- 
ed here,  whether  respondent  be  regarded  as 
a  common  carrier  or  as  a  forwarder  only. 
Though  we  have  found  no  case  involving 
the  duty  of  a  forwarding  agent  to  obey  the 
owner's  instructions  not  to  ship,  we  think 


the  cade  is  controlled  by  the  rule  announced 
in  an  almost  unbroken  line  of  authorities, 
some  6f  which  are  cited  Infra,  that  the  true 
owner  of  goods  to  be  transported  by  a  com- 
mon carrier  retains  some  right  of  control, 
and,  at  any  reasonable  time  before  trans- 
portation has  commenced,  may  order  his 
goods  to  be  withheld  from  shipment. 

The  owner  does  not  renounce  his  right  of 
all  control  over  his  goods  by  their  delivery 
to  a  common  carrier  or  to  a  forwarder.  The 
latter  stands  In  the  relation  of  one  employed 
as  a  bailee  of  goods  for  the  purpose  of  obey- 
ing instructions  of  the  true  owner  regarding 
them.  The  owner's  right  to  control  the  ship- 
ment Is  an  Incident  of  Ms  title.  The  title  of 
the  carrier  or  forwarder,  whichever  it  may 
be.  Is  subordinate  to  that  of  the  owner. 
Aside  from  its  lien  for  lawful  charges,  a  for- 
warding company  cannot  be  allowed  to  de- 
feat the  owner's  right  to  control  the  shlj)- 
ment  Subject  to  the  payment  of  a  reason- 
able charge  for  the  services  necessitated  by 
his  order,  the  owner  has  the  right  either  to 
stop  the  goods  in  transit  or  to  stop  th^r 
shipment  before  actual  transportation  has 
commenced.  Scothom  v.  South  Stafford- 
shire R.  Co.,  8  Exch.  341 ;  Lewis  v.  Galena, 
etc.,  R.  Co.,  40  lU.  281 ;  Cincinnati,  etc.,  R. 
Co.  T.  Steele,  140  Ky.  383,  131  S.  W.  22,  140 
Am.  St  Rep.  388;  Wente  v.  C,  B.  &  Q.  R. 
Co.,  T»  Neb.  179,  115  N.  W.,  889,  15  L.  R.  A. 
(N.  S.)  756,  and  extended  note;  Virginia  ft 
Southwestern  R.  Co.  v.  Sutherland,  138  Tenn. 
268,  197  S.  W.  863,  L.  R.  A.  1918B,  77,  and 
note.  In  Scothom  v.  South  Staffordshire  R. 
Co..  supra,  goods  intended  for  shipment  were 
marked  originally,  "East  India  Docks,  Lon- 
don, by  Melbourne  Ship  to  Australia."  Lat- 
er the  shipper  notified  the  carrier  to  deliver 
the  goods  at  Bell  Wharf,  Radcliffe,  London. 
There  was  a  failure  to  comply  with  the  re- 
quest, and  the  goods  were  forwarded  to  Mel- 
bourne and  lost.  In  allowing  the  plaintiff 
to  recover,  tlie  court  said: 

"It  is  argoed  that  that  is  a  contract  It  is 
no  contract  in  one  sense;  it  is  a  person  taking 
goods  to  be  disposed  of  according  to  the  direc- 
tions of  another,  and  is  it  to  be  contended  that 
if,  an  hour  afterwards,  the  owner  has  come 
back  and  said  he  wanted  the  goods  again, 
the  company  could  have  said,  'No;  you  have 
made  a  contract  for  them;  they  shall  go  to 
the  ship'?  The  contract  with  a  carrier  Is  that 
he  is  a  bailee  of  the  owner's  goods  to  obey  his 
directions  respecting  them ;  and  I  have  no  hesi- 
tation in  saying  that  generally  at  any  period 
of  the  transit  he  may  have  them  back;  and  the 
saying  that  a  railroad  company  could  carry  a 
man's  goods  on  against  Iiis  consent  is  a  proposi- 
tion not  supported  either  by  law  or  common 
sense.  It  may  be  different  when  the  subsequent 
direction  to  the  bailee  is  an  unreasonable  one. 
I  can  conceive  a  case  where  a  man  may  have 
authorized  goods  beiog  put  in  a  place  where  it 
would  be  very  inconvenient  to  take  them  out; 
but,  generally  speaking,  it  is  otherwise.  Sup- 
pose a  man  travels  with  luggage  in  a  railway 
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train  and  becomes  diasatisfitid  with  Ms  Jour- 
ney, and  says,  'I  wish  to  go  out  of  the  train;' 
he  has  a  right  to  do  so,  and  take  his  luggage 
witii  liim;  but,  if  Mr.  Qray  is  right,  the  com- 
pany  would  be  justified  in  saying,  'You  have  de- 
livered your  luggage  to  as,  and  we  will  talce  it 
on.'  I  apprehend  the  real  circumstances  of  such 
cases  as  these  are  that,  when  a  man  delivers 
his  goods  to  a  carrier,  he  employs  him  as  a 
bailee  for  reward;  the  man  may  be  entitled  to 
the  reward,  but  the  owner  is  entitled  to  have 
the  goods  back  if  he  pleases." 

[4,  5]  It  doubtless  Is  true  that,  if  the  own- 
er's goods  have  been  put  In  a  place  where  it 
would  be  very  Inconvenient  to  take  them  out, 
as,  for  example,  if  a  trunk  has  tteen  placed 
deep  in  the  hold  of  a  ship,  under  other  !car- 
go,  and  the  ship  is  about  to  sail,  so  that  tak- 
ing the  trunk  out  would  delay  the  vessel's 
sailing,  and  thus  involve  an  expense  out  of 
all  proportion  to  the  value  of  the  trunk  and 
Its  contents,  the  owner  would  not  have  the 
right  to  redelivery  of  his  trunk  at  the  port 
of  departure.  But  here  appellant's  goods, 
without  any  very  great  inconvenience,  could 
have  been  taken  from  the  car  at  an  expense 
not  to  exceed  $20 — an  expense  not  out  of 
proportion  to  the  value  of  the  articles.  For 
Its  services  in  taking  his  property  from  the 
carload,  In  obedience  to  appellant's  instruc- 
tions, re^)ondent  would  not  be  allowed  to 
diarge  more  than  a  reasonable  sum  to  com- 
pensate it  for  its  trouble.  Had  It  obeyed  ap- 
pellant's instructi<ni8,  the  law  would  have 
implied  an  agreement  on  the  tatter's  part  to 
pay  a  reasonable  charge  for  the  unloading. 
Carr  v.  Penn.  By.  Co.,  02  N.  Y.  Suw>-  799- 
To  secure  such  charge,  respondent  would 
have  had  a  Men  on  the  goods.  Civ.  Code,  {{ 
1856,  2144. 

The  telegram  upon  which  appellant  must 
rest  his  case,  the  telegram  filed  In  Los  Ange- 
les on  December  29th  and  received  by  re- 
spondent on  the  morning  of  December  30th, 
was  not  punctuated.    We  quote  it  again: 

"Hold,  shipment  further  instructions  if  not 
shipped  wire  my  expense  whether  shipped  or 
not." 

Bespondent  says  that  this  telegram,  by 
different  punctuations  can  be  Interpreted  in 
at  least  four  different  ways.  This  may  be 
80.  But,  regardless  of  how  punctuated,  or 
how  Interpreted,  the  telegram  always  con- 
tains the  definite  instruction,  "Hold  ship- 
ment." It  may  be  that  the  telegram  should 
be  read  as  directing  respondent  to  hold  ap- 
pellant's shipment  until  further  Instructions 
were  received  or  to  hold  the  shipment  If  the 
goods  had  not  already  been  shipped.  The 
goods  had  not  been  shipped,  and,  under  any 
interpretation,    respondent   is   definitely   di- 


rected to  "Bold  shipment"  This  it  did  not 
do.  Having  received  a  definite  instruction 
to  "hold  shipment,"  respondent  could  not 
justify  its  course  merely  because  It  did  not 
receive,  until  January  2,  1917,  a  reply  to  Its 
telegram  of  December  30th,  asking  appellant 
If  he  "authorized  unloading,''  and  notifying 
him  that  Hie  unloading  would  cost  about 
f20. 

It  Is  claimed  that  respondent  conld  not  l>e 
required  to  unload  appellant's  household 
furniture  in  order  to  "hold  shipment,"  un- 
less appellant  entered  into  a  new  contract 
with  respondent  to  pay  the  latter  for  un- 
loading the  car,  which,  according  to  respond- 
ent's telegram  of  December  30th,  would 
amount  to  about  $20.  This  insistence  over- 
looks the  fact  that  the  owner's  right  to  con- 
trol the  goods,  and,  if  he  pleases,  to  stop  the 
shipment  and  direct  and  receive  a  redelivery 
of  the  goods.  Is,  by  law.  Implied  In  the 
shipment  contract  Itself  as  a  part  there- 
of (Virginia  4  Southwestern  B.  Co.  v. 
Sutherland,  supra),  and  further,  that  the 
law  implies  an  agreement  by  the  owner  to 
pay  a  reasonable  charge  for  any  extra  serv- 
ices that  may  be  necessitated  by  his  exercise 
of  the  right  thus  to  control  the  shipment. 

There  is  no  merit  In  the  contentI<m  that  ap- 
pellant himself  could  have  stopped  the  goods 
before  their  arrival  at  Los  Angeles.  It  ap- 
pears from  respondent's  letter  of  January  4, 
1017,  that  the  goods  were  consigned  by  re- 
spondent, as  consignor,-  to  Itself,  or  to  its 
distributing  agent  at  Los  Angeles,  as  con- 
signee. Appellant,  therefore,  could  have 
done  nothing  save  through  respondent. 

[6]  Finally,  It  is  contended  that  appellant 
cannot  recover  because  he  did  not  present  a 
claim  for  his  damages  within  SO  days.  This 
contentlcm  Is  based  upon  a  danse  in  the  re- 
ceipt that  respondent  gave  the  warehouse- 
man from  whom  it  received  appellant's 
goods.    That  clause  reads: 

«  •  •  *  Claim  for  ally  loss  or  damage  must 
be  presented  within  thirty  (30)  days  from  date 
of  arrival  of  shipment  at  destination.  AU  par- 
ticulars and  proof  of  loss  or  damage  required 
by  railroad  companies  or  other  transportation 
agency  to  be  furnished  b^  the  claimant.  If 
goods  are  placed  in  storage,  claim.  If  any,  must 
be  made  before  storing." 

The  "claim"  referred  to  In  this  clause  of 
the  receipt  is  a  claim  for  loss  or  damage, 
while  the  goods  are  in  transit,  due  to  some 
fault  of  the  railroad  company.  The  clause 
was  not  Intended  to  cover  a  claim  for  dam- 
ages due  to  respondent's  own  dereliction.. 

The  Judgment  Is  reversed. 

We  concur:    THOMAS,  J.;    WEIiLEB,  J. 
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MoCONNELL  v.  QAUT'S  ESTATE  et  al. 
<Clv.  No.  3200.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  CaUtomia.  May  12,  1820.  Hear- 
ing Denied  by  Supreme  Court  July  8,  1920.) 


1.  Husband  and  wife  (S=>I38(9)— Wife  signing 
undelivered  fflortgage  on  husband's  property 
and  note  not  ratifying  his  previous  acts  as 
agent. 

A  wife,  who  merely  signed  her  name  to  a 
note  and  mortgage  on  real  property  standing  in 
her  husband's  name,  as  a  dutiful  wife,  to  facil- 
itate his  business,  did  not  thereby  ratify  pre- 
vious acts  of  her  husband  in  Us  own  behalf  as 
having  been  done  as  her  agent;  the  note  and 
mortgage  not  being  delivered. 

2.  Husband  and  wife  <3=>  1 38(1}— Previous 
slgniDg  of  notes  by  wife  did  not  make  has* 
band  agent. 

The  fact  that  on  previous  occasions  bnsband 
had  procnred  liia  wife's  eignaturee  to  notes,  and 
that  she  liad  thereby  become  personally  ob- 
ligated thereon,  did  not  of  itself  operate  to. 
constitute  liim  her  agent  for  all  time. 

Ai^al  from  Superior'  Court,  Los  Angeles 
County;   Leslie  R.  Hewitt,  Judge. 

Actloi)  by  Emmet  McConneD  against  Helen 
Lukens  Gaut,  individually  and  as  adminla- 
trator  of  the  estate  of  Jas.  H.  Gaut,  deceased. 
From  a  Judgment  against  the  administratrix 
for  the  amount  prayed  for,  but  denying  re- 
lief as  against  her  Individually,  the  plain- 
tiff appeals.     Affirmed. 

Simpson  &  Simpson,  of  Pasadena,  for  ap- 
pellant 

J.  H.  Merriam,  of  Pasadena,  for  respond- 
ents. 

WELLER,  J.  This  acUou  was  brought  to 
recover  Judgment  against  Helen  Lutcens  Gaut, 
as  administratrix  of  the  estate  of  Jas.  11. 
Gaut,  deceased,  and  in  her  individual  capaci- 
ty. In  the  sum  of  $6,700,  on  account  of  cer- 
tain moneys  alleged  to  have  been  loaned  by 
plaintiff  to  the  decedent  and  his  wife,  tue 
said  Helen  Lutcens  Gaut.  The  court  below 
rendered  Judgment  against  the  administra- 
trix for  the  amount  prayed,  but  denied  rfe- 
lief  as  against  her  individually.  Prom  the 
latter  jportlon  of  the  Judgment  plaintiff  ap- 
peals. 

The  following  facts  are  sbovni  by  the  find- 
ings: On  December  15,  1913,  the  decedent, 
Jas.  H.  Gaut,  was  the  owner  of  certain  real 
property  In  Riverside  county,  subject  to  five 
Incumbrances,  aggregating  $15,300,  one,  a 
mortgage  in  the  sura  of  $6,000,  signed  by  Gaut 
and  wife,  being  held  by  plaintiff.  On  or  about 
that  date  plaintiff  and  Jas.  H.  Oaut  entered 
into  a  contract  whereby  they  agreed  that  the 
property  should  be  cleared  of  the  incum- 
brances, that  plaintiff  would  loan  Gaut 
$6,700,  that  the  latter  should  execute  to  ptaln- 
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tut  two  promissory  notes,  each  for  $6,850,  se- 
cure tfaeir  payment  by  a  mortgage  upon  the 
above-mentioned  property,  and  procure  his 
wife,  the  defbndent,  Helen  Lukens  Gaut,  to 
sign  the  notes  and  mortgage.  Prior  to  tlkis» 
Gaut  Iiad  borrowed  the  sum  of  $1,200  from 
plaintiff,  and  bad  given  him ,  a  note  signed 
by  himself  and  wife,  securing  the  payment 
tltereof  by  a  grant  deed  to  the  property,  plain- 
tiff. In  turn,  giving  a  receipt  whidi,  after 
stating  tltat  tlie  deed  was  held  as  collateral- 
security  for  tlie  payment  of  the  note,  reads: 


"I  have  accepted  this  deed  with  the  under- 
standing in  event  said  James  H.  Gaut  should 
fail  to  pay  said  note  then  I  am  at  liberty  to 
record  said  deed  and  taice  possession  of  said 
property.  In  event,  however,  said  note  is  paid, 
I  agree  to  return  said  deed  to  James  H.  Gaut 
or   assigns.    [Signed}    E.   McConneU." 

Sut)sequently,  plaintiff  gave  checlcs  to  Jas. 
H.  Gaut,  amounting  to  some  $5,5(X),  which, 
together  with  the  $6,000  mortgage  and  the 
$1,200  note,  mjide  up  the  sum  of  $12,700,  for 
which  the  notes  and  mortgage  mentioned  in 
the  agreement  were  to  be  executed.  Plain- 
tiff then  deposited  releases  of  the  mortgages 
held  by  him  with  the  Title  Insurance  &  Trust 
Company,  with  instructions  to  record  them 
on  delivery  of  the  $12,700  note  and  mortgage. 
These  Instruetions  were  approved  by  Jas.  H. 
Gaut,  who  also  agreed  to  pay  to  the  deposi- 
tary the  sum  of  $2,500  for  the  purpose  of 
satisfying  other  liens  and  clearing  title  to 
the  property.  Before  the  deal  was  consum- 
mated, Jas.  H.  Gaut  died,  and  the  $12,700 
note  and  mortgage  were  never  delivered  to 
plaintiff. 

The  court  found  that  Helen  Lultens  Gaut, 
respondent,  received  no  part  of  the  consider- 
ation for  the  $1,200  note,  t>ut  that  she  signed 
it  at  the  I  request  of  Jas.  H.  Gaut,  as  his  wife, 
and  not  otherwise,  and  that  she  received  no 
part  of  the  moneys  borrowed  by  Jas.  H.  Gaut, 
which  made  up  the  $12,700  in  notes. 

The  complaint,  as  originally  framed,  pray- 
ed for  a  decree  requiring  the  defendant,  In- 
dividually and  as  adnflnistratrlx,  to  execute 
qnd  deliver  the  $12,700  note  and  mortgage, 
or,  in  case  this  could  not  be  done,  that  plaintiff 
have  Judgment  in  the  sum  of  $6,700.  While 
the  action  was  pending,  the  prayer  for  spe- 
cific performance  was  abandoned  by  stipula^ 
tion  and  the  case  proceeded  for  the  recovery 
of  a  personal  Judgment. 

Appellant  attacks  the  ^Kirtion  of  the  Judg- 
ment which  exonerates  the  respondent  from 
personal  liability,  claiming  that  she  is  tMuad 
by  the  acts  of  her  husband  as  her  agent. 

[1,2]  Plaintiff  testified  to  several  transac- 
tions had  with  Jas.  H.  Gaut,  covering"  a  pe- 
riod of  some  months,  and  in  each  case  speaks 
of  dealing  with  Jas.  H.  Gaut  only.  All 
checks  were  payable  to  Gaut,  and  all  memo- 
randa were  made  JUi  lUs  name  alone.  The 
receipt  above  quoted  is  an  Instaoce.    It  will 
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be  noted  that  no  mention  of  Mrs.  Gatit  Is 
made  therein.  Her  only  connection  with  the 
deallng8  between  plaihtlff  and  her  husband 
was  the  signing  of  the  $1^200  note — in  whldi 
plalntltt  apparently  did  not  consider  her  Inter- 
ested, as  he  Ignored  her  entirely  In  his  receipt, 
and  also  when,  at  her  husband's  request,  she 
'signed  the  undelivered  note  and  mortgage. 
Nowhere  does  it  appear  that  Gaut  assumed 
to  act  for  his  wife  as  her  agent,  or  that  he 
ottempted  to  bind  her  in  any  way.  Whatever 
obligation  attached  to  her  individually  was 
the  result  of  her  own  actions.  She  merely 
signed  her  name  to  the  documents  aftectlng 
the  title  to  real  property  standing  in  her  bus- 
band's  name,  as  a  dutiful  wife,  to  facilitate 
his  business.  To  hold  that  such  actions  on 
her  part  constituted  ratification  by  her  of 
all  previous  acts  of  her  husband  in  his  own 
behalf,  as  having  been  done  as  her  agent, 
would  transcend  the  limits  of  precedent  and 
reason.  The  fact  that  on  previous  occasion* 
Gaut  had  procured  his  wife's  signature  to 
notes,  and '  that  she  had  thereby  become 
personally  obligated  thereon,  could  not  of  it- 
self operate  to  constitute  him  her  agent  for 
all  time  and  for  all  purposes ;  and  the  record 
discloses  no  other  net  or  omission  on  her  part 
that  could  be  construed  either  as  precedent 
authorization  or  subsequent  ratification.  If 
the  notes  and  mortgage  for  $12,700  had  been 
delivered,  she  no  doubt  would  have  been  li- 
able for  any  deficiency  after  a  sale  of  the 
mortgaged  property  under  decree  of  foreclo- 
sure. But  that  was  the  extent  of  her  obliga- 
tion. There  being  no  delivery  of  the  notes 
and  mortgage,  she  did  not  become  obligated 
to  pay  anything  on  the  notes. 
The  Judgment  is  affirmed. 

We  concur:  FINLAYSON,  P.  J.;   THOM- 
AS, 3. 


BARR  LUMBER  CO.  V.  JOY  CONST.  CO. 
et  al.    (Civ.  2816.) 

(District   Court    of   Appeal,    Second    District, 
Division  1,   California.     May  8,   1920.) 

1.  Appeal  and  error  ^»IOI  1(1]— Finding  on 
confliotint  evidence  not  reviewable. 

A  finding  by  the  trial  court  based  on  con- 
flicting evidence  cannot  be  reviewed. 

2.  Manlelpal  corporations  «=s>373( 3)— Wetting 
ourb  hold  done  under  oontract  so  as  to  extend 
time  for  lien  notices. 

Where  a  contract  for  a  concrete  curb  re- 
quired wetting  down  the  curb  for  7  days,  and 
tliat  the  work  be  done  to  satiBfaction  of  street 
superintendent,  and  the  latter  required  wet- 
ting down  for  10  days,  which  the  contractor  did 
under  his  protest  tliat  work  for  the  last  8  days 
was  nevertheless  done  under  the  contract,  so 
that  the  time  for  filing  lien  notices  dates  from 
its  completion. 


3.  Manlcipel  eoiqioratloas  «=9373(3)— Verlfl- 
cation  of  lien  ciaim  of  oorporatlen  for  ma- 
terials furnished  oontraotor  held  sufficient. 

Wliere  a  lien  claim  for  materials  furnished 
contractor  by  a  corporation  was  signed  with 
the  corporation  named  by  the  president  and 
verified  by  the  individnal  who  signed  as  presi- 
dent, who  swore  that  he  was  president  and 
knew  that  the  facts  stated  were  true,  the  affi- 
davit sufficiently  showed  that  the  verification 
was  made  on  behalf  of  the  corporation. 

4.  Municipal  corporations  <S=>373(3)— State- 
ment  of  nonpayment  In  olajnu  held  euffleieiit. 

Statement  in  lien  claim  for  materials  fur- 
nished contractor  that  the  amounts  claimed 
were  due  and  unpaid,  that  the  contractor  had 
agreed  to  pay  for  the  materials,  but  that  no 
part  had  been  paid  except  a  stated  sum,  held 
suCBcient  statement  of  nonpayment 

5.  MunMpal  oerponttlons  «ap373(3-)— Unaeo- 
essory  statement  In  dalm  held  aot  to  defeat 
lied  for  material  furnished  coatraeter. 

A  statement  in  lien  claim  for  material  fur- 
nished contractor  that  it  was  a  lien  «n  any 
moneys,  warrants,  or  bonds  on  account  of  ma- 
terial furnished  for  a  public  improvement,  even 
though  not  required  in  the  notice,  could  not 
have  ausiad  or  prejudiced  the  sureties  on  the 
contractor's  bond,  and  do  not  defeat  the  lien. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Dana  R.  Weller,  Judge. 

Action  by  the  Barr  Lumber  Company 
against  the  Joy  Construction  Company  and 
others.  Judgment  for  the  plaJntilT,  and  de- 
fendants appeal.    Affirmed. 

Newmire  &  Watklns,  of  Los  Angeles,  tor 
appellants. 

Behymer  &  Craig,  of  Los  Angeles,  for  re- 
spondent 

CON'EET,  P.  J.  Appeal  by  the  defendants 
W.  R.  Hefley  and.  Charles  C.  Hayes  from  a 
judgment  entered  against  them  as  eureties 
on  a  bond  given  by  a  contractor  under  the 
street  Improvement  law  known  as  the  Vroo- 
man  Act  (Deerlng's  Gen.  Laws,  Ed.  of  1915  ; 
Act  3930,  p.  1714).  The  plaintiff  sued  on  a 
claim  for  materials  furnished  by  it,  and  on 
two  assigned  claims  of  a  similar  nature,  all 
being  for  materials  used  by  the  contractor 
in  performance  of  the  work.  After  the  work 
had  been  actually  completed,  verified  state- 
ments were  filed  with  the  street  superintend- 
ent of  the  city  of  Whittler,  with  whom  the 
contractor  had  made  his  contract,  as  follows: 
On  May  24, 1916,  by  the  plalntift ;  on  May  25, 
1916,  by  plaintiff's  assignor  A.  H.  Gregg; 
and  on  May  24,  1916,  by  plaintiff's  assignor 
C.  Forsyth  &  Son.  It  is  claimed  by  plalntlfl 
that  these  notices  were  filed  in  conformity 
with  the  requirements  of  section  6^  of  said 
statute.  The  street  superintendent  accepted 
the  work  constituting  said  injtrovement  on 
the  23d  day  of  June^  1916.  Additional  no- 
tices   of   claim    were    filed    with   the   street 
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superlntcjident  by  the  plaintiff  and  by  Gregg 
on  Jnly  21,  1916,  and  by  C.  Forsyth  &  Son 
on  July  28,  1916.  As  to  these  July  notices, 
their  snffldency  need  not  be  discussed,  If  the 
earlier  notices  were  flied  within  time  and  in 
due  form. 

Appellants  claim  that  all  of  the  notices 
were  filed  more  than  30  days  from  the  time 
the  Improvement  was  completed,  and  that 
therefore,  under  the  terms  of  said  section 
6%,  they  were  all  filed  too  late,  and  that  for 
that  reason  any  right  of  action  on  said  claims 
Tras  lost  In  the  case  of  Pacific  Sewer  Pipe 
Co.  ▼.  United  States  Fidelity  &  Guaranty  C!o., 
192  Pac.  — ,i  in  which  the  decision  of  this 
court  has  this  day  been  filed,  it  is  held  that 
the  30  days,  not  later  than  the  end  of  which 
the  claimant  was  required  to  file  his  state- 
ment with  the  board  of  public  works  (street 
superintendent,  .In  the  instant  case)  begins 
to  run  from  the  date  of  the  actual  comple- 
tion of  the  work,  and  not  from  the  date  of 
the  acceptance  of  the  work  by  the  board  of 
public  works  or  street  superintendent. 

[1]  The  principal  question  then  is  whether 
or  not  the  notices  filed  with  the  street  super- 
intendent on  May  24th  and  May  25th  were 
filed  within  30  days  from  the  time  the  im- 
provement was  completed.  The  finding  ot 
the  court  Is  that  the  construction  work  un- 
der the  contract  was  completed  on  the  26th 
of  April,  1916,  and  not  earlier  than  that  date. 
Appellants  claim  that  this  finding  Is  not  sup- 
ported by  the  evidence  and  that,  as  shown 
by  the  evidence,  the  work  was  completed  not 
later  than  April  21,  1916.  There  is  positive 
testimony  that  the  work  of  construction,  ex- 
clusive of  what  is  known  as  the  wetting 
down  lurooess,  which  follows  the  laying  of 
the  cement,  was  completed  on  April  15th.  It 
was  stipnlated  by  plaintiff's  counsel  that  the 
specifications  called  for  the  wetting  down  of 
the  curbing  for  a  period  of  7  days,  and  that 
the- work  was  to  be  done  in  a  good  and  work- 
manlike manner,  and  to  the  satisfaction  of 
the  street  superintendent  of  the  city  ot 
Whlttler.  At  about  the  time  when  the  work 
was  ready  for  the  wetting  down  process  to 
begin,  a  conversation  occurred  between  Wil- 
son, the  contractor's  foreman,  and  Stevens, 
the  street  superintendent,  in  which  conver- 
sation the  superinteadent  insisted  that  the 
specifications  required  that  the  cement  be  wet 
down  for  10  days,  whereas  the  foreman  con- 
tended that  they  called  tot  7  days.  The  tes- 
timony of  the  foreman  is  that  he  acquiesced 
1b  the  superintendent's  demand  to  wet  It  for 
10  days,  and  did  so,  and  that  he  finished  the 
wetting  of  the  curb  on  April  24th.  The 
Street  superintendent  testified  that  this  work 
was  done  up  to  and  including  April  25tb. 

[2]  On  this  oonflictlng  evld^ice  we  must 
accept  the  court's  finding  that  the  work  was 
completed  on  and  not  before  April  25th,  un- 
less  we  accept   appellant's   contention   that 
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the  last  S  days  of  the  wetting  down  process 
are  not  to  be  considered  as  a  part  of  the  com- 
pletion of  the  contract,  and  that  therefore 
the  work  must  be  held  to  have  been  completed 
at  least  as  early  as  April  22d.  But  with 
this  contention  we  do  not  agree.  Since  the 
work  was  to  be  done  to  the  satisfaction  of 
the  street  superlnt^ident,  and  since  there 
was  a  controversy  between  the  parties  as  to 
what  would  constitute  a  suflldent  wetting 
down  process  to  make  the  work  satisfactory, 
and  since  that  controversy  was  actually  set- 
tled by  continuance  of  the  work  for  the  pe- 
riod required  by  the  street  superintendent  in 
order  to  make  the  work  satisfactory  to  him, 
it  is  our  opinion  that  the  work  should  not  be 
deemed  to  have  been  completed  until  the  25th 
day  of  April.  This  being  so,  the  notices  of 
May  24th  and  May  25th  were  filed  with  the 
street  superintendent  within  due  time." 

Finally  it  is  contended  that  the  first  set 
of  notices  and  claims  filed  did  not  comply 
with  the  requirements  of  section  6^  of  the 
statute,  because  the  form  of  verification  in 
each  of  the  claims  was  defective,  In  that  the 
verified  statements  did  not  contain  an  alle- 
gation that  the  plaintiff's  claim,  or  some  part 
t±iereof,  has  not  been  paid,  and  did  not  show 
when  the -various  items  of  materials  were 
furnished. 

[3]  It  is  also  claimed  that  the  Barr  Iium- 
ber  Company's  claim  was  defective,  In  that 
the  aflldavit  of  verification  does  not  show 
that  the  verification  was  made  by  O.  H.  Barr 
on  behalf  of  the  corporation ;  also  that  the' 
claims  do  not  purport  to  hold  the  bondsmen 
responsible.  The  Barr  Lumber  Company's 
clainir  was  signed,  "Barr  Lumber  Company, 
by  O.  H.  Barr,  President."  The  affidavit  of 
verification  Is  signed  "O.  H.  Barr,"  and  the 
said  O.  H.  Barr,  "being  first  duly  sworn,  de- 
poses and  says  that  he  is  the  president  of  the 
Barr  Lumber  Company,  the  corponttbm 
claimant  above  named,  that  he  has  read  the 
foregoing  claim,  and  that  the  facts  therein 
stated  are  true."  In  each  of  the  other  claims 
the  afllant,  who  was  one  of  the  claimants, 
stated  In  his  affidavit  of  verification  that  be 
Iiad  read  the  foregoing  claim,  "and  that  the 
facts  therein  stated  are  true." 

[4]  In  each  of  the  claims  a  statement  of 
the  demand  was  made,  and  that  the  amount 
so  claimed  "Is  now  due,  owing  and  unpaid." 
The  plaintiff's  claim  further  stated  that  of 
the  total  amount  which  the  contractor  had 
agreed  to  pay  for  the  materials  furnished, 
"no  part  of  the  same  has  been  paid,"  except 
a  stated  sum.  The  other  claims  filed  specif- 
ically stated  "that  no  part  of  the  same  has 
been  paid."  We  think  that  these  statements 
of  the  verlHed  claims  were  sufficient  to  com- 
ply with  the  requirements  of  the  statute. 

[B]  We  further  hold,  contrary  to  the  con- 
tention of  appellants,  that  these  claims  as 
ftled  were  not  rendered  insufficient  by  the 
statement  made  in  each  of  them  "that  the 
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said  undersigned  claims  a  Hen  upon  any 
moneys,  warrants,  or  bonds  for  the  said  sum 
as  aforesaid  on  account  of  said  material  so 
furnished  for  said  Improvement."  Conced- 
ing that  the  last-quoted  words  were  not  re- 
quired to  be  in  the  notice,  we  cannot  see  that 
appellants,  sureties  on  the  contractor's  bond, 
could  have  been  in  any  manner  misled  or 
otherwise  prejudiced  thereby. 
The  judgment  Is  affirmed. 

I  concur:   JAMES,  J. 

I  concur  In  the  Judgment:    SHAW,  J. 


SCHMIDT  V.  PUR8ELL  et  al.    (Civ.  3362.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    May  11,  1920.    Hearing 
Denied  by  Supreme  Court  July  8, 1920.) 

1.  Evidence  «=»4<i— Judicial  notice  not  taken 
of  order  of  Industrial  Accident  Commission. 

Court  cannot  take  judicial  notice  of  a  gen- 
eral order  of  the  Industrial  Accident  CJommis- 
sion. 

2.  Matter  and  servant  «s»3S2— Noncomplianoe 
with  safety  order  not  "arose  negligence" 
within  Compensation  Act. 

Failure  of  master  to  comply  with  general 
safety  order  of  the  Industrial  Accident  Com- 
mission of  which  he  had  no  notice  would  not  of 
itself  constitute  "gross  negligence"  within  the 
meaning  of  Worlcmen's  Compensation,  Insur- 
ance, and  Safety  Act,  |  12(b),  as  amended  by 
St  1916,  p.  1081,  I  2. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  B^rst  and  Second  Series,  Qross 
Negligence.] 

3.  Master  and  servant  «=>352— Safety  order  of 
Industrial  Accident  Commission  not  conclu- 
sively preevmed  reasonable  in  action  for 
damages. 

In  an  action  by  a  servant  for  damages  for 
gross  negligence  under  Worlimen's  Compensa- 
tion, Insurance,  and  Safety  Act,  {  12(b),  as 
amended  by  St.  1915,  p.  1081,  §  2,  general  safe- 
ty orders  of  the  Industrial  Accident  Commis- 
sion are  not  conclusiTely  presumed  to  be  rea- 
sonable and  to  fix  reasonable  and  proper  stand- 
ards and  requirements  for  safety,  under  section 
66  of  the  act 

4.  Master  and  servant  i8=>3S2— General  Safety 
orders  of  Industrial  Accident  Commission 
must  be  served  upon  employer  snder  Com- 
pensation and  Safety  Act. 

Safety  orders  of  the  Industrial  Accident 
Commission  do  not  become  effective  until  serv- 
ed upon  the  employer,  under  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act,  §  69. 

5.  Master  and  servant  «=9352— -Essentials  for 
recovery  for  gross  negligenoe  under  Compen- 
sation Aot  stated;    "willfully  disregard." 

It  is  incumbent  upon  a  servant  suing  for 
personal  injuries  caused  by  gross  negligence, 
under    Workmen's    Compensation,    Insurance, 


and  Safety  Act  I  12(b),  as  amended  by  St 
1915,  p.  1081,  g  2,  to  prove  that  injury  renilted 
both  from  gross  negligence  and  from  willfal  dis- 
regard of  life,  lim.b,  or  bodily  safety;  the 
term  "to  willfully  disregard"  meaning  to  inten- 
tionally do  or  fail  to  do  something  wliich  con- 
tributes to  the  injury,  having  actual  knowledge 
of  the  perils  incident  thereto,  or  having  what 
in  law  is  equivalent  to  such  actual  Knowledge. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   I*  H.  Valentine,  Judge. 

Action  by  Frederidc  A.  Schmidt  against 
Henry  Pursell  and  Arthur  Pursell,  doing 
business  under  the  name  and  style  of  Par- 
sell  Bros.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Warren  L.  Williams,  of  Los  Angeles,  for 
appellant. 

'Duke  Stone,  of  Los  Angeles,  for  respond- 
ents. 


NOUBSE,  J.  Plaintiff  appeals  from  a 
Judgment  In  favor  of  defendants  In  an  ac- 
tion for  damages  for  personal  injuries  sus- 
tained by  plaintiff  while  in  the  employ  of  the 
defendants.  Plaintiff  chose  to  avail  himself 
of  section  12  (b)  of  the  Workmen's  Compen- 
sation, Insura[nce,  and  Safety  Act,  as  amend- 
ed In  1915  (Stats.  1916^  p.  1081,  S  2),  and  ef- 
fective at  the  time  of  the  Injury,  and  waived 
compensation  under  the  act  Section  12  that 
provided  that  when  conditions  of  compensa- 
tion existed,  the  right  to  recover  pursuant 
to  the  provisions  of  the  act  should  be  the 
exclusive  remedy  against  the  employer,  "ex- 
cept that  when  the  injury  was  caused  by  tbe 
employer's  gross  negligence  or  willful  mls- 
craiduct  and  such  -^ct  -or  failure  to  act  caus- 
ing such  injury  •  *  *  indicated  a  will- 
ful disregard  of  the  life,  limb,  or  bodily  safe- 
ty of  employes,  any  such  Injured  employ^ 
may,  at  his  option,  either  claim  compensation 
under  tills  act  or  maintain  an  action  at  law 
for  damages."  The  complaint  alleged  that 
the  accident  was  the  result  of  the  gross  negli- 
gence of  the  defendants  in  failing  to  proper- 
ly equip  a  jointer  machine  upon  which  plain- 
tiff was  employed  with  the  necessary  safety 
appliances,  and  also  that  it  was  the  result 
of  the  willful  disregard  of  the  life,  limb,  and 
bodily  safety  of  the  plaintiff  on  the  part  of 
said  defendants  in  refusing  and  neglecting  to 
equip  said  madilne  with  snch  safety  appli- 
ances. It  was  also  alleged  that  the  cylinder 
head  and  guard  was  a  necessary  equipment 
and  part  of  said  machine  to  prev«it  tbe 
operator  thereof  from  coming  in  contact  with 
the  knife  and  mangle.  These  allegations 
were  all  denied  by  the  answer,  and  the  court 
found  that  the  defendants  were  not  guilty  of 
gross  negligence  nor  of  a  willful  disregard  of 
tbe  life,  limb,  or  bodily  safety  of  the  plaintiff 
in  refusing  to  equip  said  machine  with  such 
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safety  appliances,  tind  also  that  snch  safety 
appliances  were  not  at  the  time  a  necessary 
eqiripment  to  prevent  the  operator  thereof 
from  coming  In  contact  with  the  knife  or  man- 
gle of  the  machine.  It  was  also  foand,  in 
accordance  with  the  allegations  of  the  an- 
swer, that  plaintiff  was  thoroughly  familiar 
with  -the  workings  l(nd  the  danger  Incident  to 
the  nse  of  the  machine.  The'  appeal  Is  eon- 
lined  solely  to  Ah  Attach  tipon  that  portion 
of  the  findings  which  negative  gross  negH- 
gence  on  the  part  of  th6'  defendants. 

The  facts  material  to  the  opinion  are  that 
plaintiff  had  b^n  in  the  employ  of  defendr 
ants  for  some  five  months  prior  to  the  acci- 
dent and  had  becoine  thoroilghly  familiar 
wltti  the  machine  npon  which  he  received  the 
Injury.  He  was  an  experienced  operator  and 
had  worked  for  diany  years  on  machines  of 
this  nature,  some  of  which  had  guards  or 
safety  devices;  others  had  not.  Oh  July 
20,  1917,  five  day*  prior  to  the  date  Of  the 
Injury,  an  emploj'6  of  the  Industrial  Accident 
Commission  notiSed  defendants  that  the  ma- 
chine should  be  equipped  with  a  safety  de- 
vice, and,  acting  upon  such  notice,  the  de- 
fendants placed  an  order  far  suCh  equipment, 
which,  however,  had  not  been  received  at  the 
time  of  the  injury.  In  this  connection  one 
of  the  defendants  testified  that  they  had  not 
been  notified  prior  to  the  20th  of  July  to 
equip  the  machine  with  a  safety  device,  and 
that  it  was  Impossible  to  obtain  one  wiUiin 
the  five  days. 

[1]  The  theory  of  appellant  is  that  the 
failure  of  respondents  to  comply  with  the 
general  order  of  the  Industrial  Accident  Com- 
mission relating'  to  the  equipment  of  similar 
machines  with  safety  devices,  after  having 
been  personally  Instructed  so  to  do  In  this 
Instance  by  one  of  the  employes  of  the  com- 
mission, constitutes  gross  negligence  enti- 
tling appellant  to  recover  in  this  case.  The 
argument  In  this  connection  is  based  upon 
a  misunderstanding  of  the  record,  in  that  the 
record  falls  to  disclose  tjiat  any  general  or- 
der of  the  Industrial  Accident  Commission 
was  offered  ox  received  in  evidence.  In  the 
briefs  it  is  argued  that  a  certain  general  or- 
der of  the  commission  required  the  equip- 
ment of  similar  machines  with  cylindrical 
cutter  heads,  but  this  order  was  not  offered 
in  evidence,  and,  though  it  may  have  been 
referred  to  in  argument  before  the  trial 
judge,  It  Is  not  such  a  matter  as  can  be  given 
judicial  notice.  Thus  the  argument  of  appel- 
lant resolves  itself  into  this,  that  the  failure 
of  defendants  to  equip  the  machine  with 
safety  devices  immediately  upon  the  direction 
of  the  employe  of  the  Industrial  Accident 
Commission  constitutes  gross  negligence  on 
their  part.    In  his  opening  brief  It  is  said : 

"We  would  not  be  understood  as  insinuating 
that  violation  of  the  statute  in  itself  constituted 
'gross  negligence.'  That  is  not  our  position 
here." 
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[2-4]  If  the  violation  of  a  statute  tn  Itself 
does  not  constitute  gross  negligence  (and 
there  is  respectable  authority  to  that  effect, 
though  in  reserving  decision  upon  that  point 
ln%n  order  denying  a  hearing  after  Judgment 
in  the  District  Court  of  Appeal  of  the  Sec- 
ond District  in  Helme  v.  Great  Western  Mill- 
ing Co.,  185  Pac.  510,  our  Supreme  Court  has 
cast  some  doubt  upon  the  extent  of  th«  rule 
in  this  state),  surely  the  failure  to  comply 
with  some  general  safety  order  of  the  Indus- 
trial Accident  Commission  of  which  the  em- 
ployer may  have  had  no  notice  would  not  con- 
stitute gross  negligence.  Section '  66  of  the 
act  (St.  1913,  p.  309),  as  In  effect  at  the  time 
of  the  injury,  provided  that  every  order  of 
the  commission  should  be  admissible  as  evi- 
dence in  any  prosecution  for  the  violation  of 
certalu  provisions  of  the  ^ct,  and  tb^  in 
every  s^cb  prosecution  tliey  sl^ou^d  be  .cpn- 
clusively  presumed  to  be  reasonable  and  to 
fix  reasonable  and  proper  standardjs,  and, re- 
quirements for  safety.  But  by  thla  section 
ttie  orders  are  conclusively  presumed  to  be 
reasonable  only  in  prosecutions  for  yiolations 
of  the  act.  The  presumption  does  not  apply 
to  an  action  for  damages  -  instituted  by  an 
employe  under  seetion  12  (b).  .  Furthermore 
these  orders  do  not  become  effective  until 
served  upon  the  employer.  Section  59.  The 
record  discloses  that  no  service  was  .made 
of  any  order  upon  defendants  other  than  the 
oral  instruction  given  to  them  by  an  employe 
Of  the  Industrial  Accident  Commission  on 
July  20th.  AsnIo  this  instruction  it  does  not 
appear  what  time  was  given  the  employers 
to  comply,  and  the  reasonableness  of  the  or- 
der having  been  directly  put  in  Issue  by  the 
allegations  of  the  complaint  of  the  necessity 
of  equipping  the  machine  with  a  certain  safe- 
ty device,  and  the  court  having  found  tjttat 
such  was  not  necessary,  it  must  follow  that 
the  finding  of  the  court  upon  the  issue  of 
gross  negligence  and  willbil  disregard  of  the 
safety  of  the  employe  was  proper,  and  that 
any  other  finding  under '  the  circumstances 
would  have  had  no  support  in  the  evidence. 

[6]  B\irthermore,  appellant  having  waived 
his  right  to  compensation  afforded  him  by 
the  Worlunen's  Compensation,  Insurance,  and 
Safety  Act,  and  chosen  to  proceed  in  this 
action  at  law  for  damages,  it  was  incumbent 
upon  him  to  prove  that  the  injury  resulted 
both  from  the  gross  negligence  (or  willful 
misconduct)  of  respondents  and  from  the 
willful  disregard  of  the  life,  limb,  or  bodily 
safety  of  appellant  The  willful  disregard  of  ^ 
the  safety  of  an  employe  means  something' 
more  than  mere  negligence  or  carelessness. 
To  willfully  disregard  the  safety  of  an  em- 
ploye is  to  intentionally  do  or  fall  to  do 
something  which  contributes  to  the  injury, 
having  actual  knowledge  of  the  perils  inci- 
dent thereto,  or  having  what  in  law  is  equiv- 
alent to  such  actual  knowledge.  The  trial 
court  foun,d  that  respondents  did  not  know 
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that  tbe  machine  was  dangerous  to  operate  i 
without  a  safety  device,  and  this  finding  is 
not  attaclced.  Such  being  the  case,  the  will- 
ful disregard  of  life,  Umb,  or  bodily  safety, 
which  la  a  necessary  element  to  recovery  in 
an  action  of  this  nature,  was  not  shown. 
The  Judgment  is  affirmed. 

We  concur:    LANGDON,  P.  J.;    BBIT- 
TAIN,  J. 


RAISCH  et  al.  V.  HELFRICH  et  at. 
(Civ.  3337.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  Califoraia.  May  14,  1920.  Hearing 
Denied  by  Supreme  Court  July  12, 1920.) 

1.  Medianlos'  liens  «=>79(4)  —  "Constructive 
notice"  of  work  suflleient  to  bind  owner. 

The  knowledge  on  the  part  of  an  owner 
which  will  subject  land  to  lien  for  improve- 
ments, is  not  alone  actual  knowledge;  construc- 
tive notice — i.  e„  notice  of  circumstances  which 
would  put  a  prudent  man  on  inquiry — being 
sufficient. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Construc- 
tive Notice.] 

2.  Mechanics'  liens  «=>78— Statute  relating  to 
estoppel  against  owner  applies  to  street  work. 

Code  Civ.  Proc.  {  1192,  requiring  owner  to 
file  notice  of  nonresponsibility  to  avoid  a  lien 
on  land,  applies  to  street  work  liens  under  sec- 
tion 1191. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  A.  O.  Ralsch  and  Thomas  A. 
Clark,  copartners  doing  business  under  the 
firm  name  and  style  of  Ralsch  &  Clark, 
against  George  Helfrlch  and  the  American 
Land  &  Trust  Company.  Judgment  for 
plahitlfts,  and  last-named  defendant  appeals. 
Affirmed. 

W.  H.  Barrows,  of  San  Francisco,  for  ap- 
pellant. 

J.  E2.  Manning,  of  San  Francisco,  for  re- 
spondents. 

KOFORD,  Judge  pro  tern.  This  la  an 
appeal  from  a  judgment  and  decree  of  the 
superior  court  foreclosing  a  lien  for  street 
work  done  under  private  contract  Plain- 
tiffs, the  contractors,  secured  the  signature 
of  defendant  Helfrlch  to  a  written  contract 
for  the  street  work.  Defendant  Helfrlch, 
or  at  least  his  wife,  was  at  the  time  In  pos- 
session under  a  written  installment  contract 
of  purchase,  under  which  the  appellant  com- 
pany was  selling  the  lot  In  question.  After 
obtaining  the  signature  of  Helfrlch  to  the 
street  work  contract,  plaintiffs,  at  the  sug- 


gestion of  Helfrlch,  called  upon  the  presi- 
dent and  general  manager  of  the  appellant 
company,  informing  hliq  of  the  contract  with 
Helfrlch  and  other  property  owners  on  the 
street,  and  of  the  nature  and  kind  of  the 
Intended  street  work.  The  president  and 
manager  did  not  sign  the  contract,  but  ex- 
pressed himself  as  pleased,  and  said  "It  was 
a  fine  thing  to  do,  to  have  the  street  paved 
with  asphalt,  and  to  go  ahead  and  do  tbe 
work." 

The  street  work  was  thereafter  done  ac- 
cording to  the  contract,  was  accepted,  and  In 
due  time  a  potice  of  claim  of  lieu  was  duly 
filed  of  record.  Before  this  action  was  tried, 
the  purchaser  of  the  lot,  Helfrlch,  defaulted 
in  his  payments,  and  the  appellant  retook 
the  lot  and  became  the  owner  thereof. 

The  action  resulted  In  a  }«dgm«it  against 
appellant  on  the  theory  of  the  estoppel  cre- 
ated by  Code  of  Civil  Procedure,  i  1102. 
namely,  on  account  of  the  owner's  failore 
to  file  a  notice  of  nonresponsibility. 

[1]  Appellant  attacks  the  Judgment  on 
two  grounds:  First,  that  there  was  no  evi- 
dence that  It  had  knowledge  that  said  work 
was  being  done  at  any  time,  but  that  tbe 
evidence  only  established  that  it  knew  the 
work  was  going  to  be  done.  The  finding 
on  this  point  is  that  appellant  "bad  knowl- 
edge before,  at,  and  during  the  course  of  tbe 
performance  of  the  c<mtract."  We  think 
the  evidence  sufficient  As  was  said  in  Har- 
mon Lumber  Co.  v.  Brown,  165  Cal.  at  page 
107,  131  Pac.  368,  at  page  369: 

"The  knowledge  which  will  subject  the  owner 
to  this  burden  is  not  alone  actual  knowledge. 
Constructive  knowledge,  i.  e.,  notice  of  clr- 
comstances  which  would  put  a  prudent  man  on 
inquiry  as  to  the  fact  in  question  (Civ.  Code, 
§  19),  is  equally  i>otent  to  bind  the  owner" — 
citing  cases. 

We  think  the  evidence  measures  up  well 
to  this  test. 

[2]  Appellant  next  contends  that  Code  of 
Civil  Procedure,  8  1192,  does  not  relate  to 
street  work.  This  section,  as  amended  In 
19U,  reads: 

"Every  building  or  other  improvement  or  work 
mentioned  in  any  of  the  preceding  sections  of 
this  chapter  constructed,  altered  or  repaired 
upon  any  land  with  the  knowledge  of  the  own- 
er," etc. 

Appellant  draws  attention  with  emphasis 
to  the  words  "upon  any  land,"  and  says  that 
street  work  is  not  done  on  the  land.  He 
also  cites  Santa  Cruz  Rock  Pavement  Co. 
V.  Lyons,  117  Cal.  212,  48  Pac.  1007,  CO  Am. 
St.  Rep.  174.  This  case  was  decided  before 
Code  of  Civil  Procedure,  f  1192,  was  amend- 
ed in  1911,  and  at  that  time  It  reed : 

"Every  building  or  other  improvement  men- 
tioned in  section  1183  of  this  Code,  constructed 
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npon  any  lands  with  the  knowledge  of  the 
owaer,"  etc 

It  is  quite  obTious  that  the  Legislature  by 
the  amendment  of  1011,  by  striking  out 
"mesUoned  in  section  1183  of  this  Code," 
and  Inserting  "mentioned  In  any  of  the  pre- 
ceding sections  of  this  chapter,"  Intended  to 
extend  the  operation  of  this  statutory  es- 
toppel to  street  work  liens  tinder  section 
1191  of  the  Code  of  Civil  Procedure.  The 
construction  contended  for  by  apijellant 
would  violate  the  express  language  of  the 
section  as  amended. 

The  judgment  appealed  from  la  therefore 
affirmed. 

We  concur:  WASTB^  P.  J.;  RICHAKDS,  J. 


CONTINENTAL  CASUALTY  CO.  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION 
etal.    (Civ.  3251.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.   May  8, 1920.) 

1.  Master  aad  senraat  «s>37l— Aoeldeat  "aris- 
iag  out  of  efflploymeat"  wlthla  OomponsatlOR 
Aot  defined. 

Acddents  "orisiag  out  of  the  employment" 
within  the  Workmen's  Compensation  Act  are 
those  in  which  it  is  possible  to  trace  the  injury 
to  the  nature  of  the  employe's  work,  or  to  the 
risks  to  which  tke  employer's  boainesa  exposes 
the  employ^,  and  they  must  result  from  a  risk 
reasonably  incident  to  the  employment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Coarse 
of  Employment.] 

2.  Master  and  servant  «=>37l— .Aooideat  daring 
vacation  held  not  one  "arising  out  of  employ- 
mant"  within  Compansatloa  Act. 

Where  a  sales'  manager  while  spending  his 
vacation  at  a  ranch  went  by  horseback  to  a  post 
office  to  answer  a  military  questionnaire, and  was 
thrown  from  his  horse  and  injured  wbUe  riding 
over  a  trail  in  returning  after  writing  and  mail- 
ing a  reply  to  a  business  letter  from  his  em- 
ployer received  at  the  ranch,  the  injury  was  not 
the  result  of  an  accident  arising  out  of  his  em- 
I^ymeot  within  the  Workmen's  Compensatioo 
AcL 


Proceedings  by  Grey  M.  Skidmore  under 
the  Workmen's  Compensation  Act  (St.  1917, 
p.  831)  to  obtain  compensation  for  personal  in- 
juries, opposed  by  the  Golden  State  Port- 
land Cement  Company,  the  employer,  and  the 
Continental  Casualty  Company,  Insurer. 
There  was  an  award  of  compensation  by  the 
Indnstrial  Accident  Gommission  and  the  Cas- 


INDUST&IAL  ACC.  COMMISSION         849 

P.) 

oaJty    Company    brings    cci^tiorarL     Award 

annulled. 

Joe  Crlder,  Jr.,  of  Los  Angeles,  for  peti- 
tioner. 

A.  £>.  Graupner,  of  San  Francisco,  for  re- 
spondents. 

SHAW,  J.  In  this  proceeding  vpai  writ 
of  review  we  are  asked  to  annul  an  award 
at  compensation  made  by  the  Industrial  Ac- 
cident Commission  t»  Grey  M.  Skidmore  for 
injuries  alleged  to  have  b^m  sustained  while 
employed  as  sales  manager  l^  the  Golden 
State  Portland  Cement  Company,  of  whidi 
company  petitioner  was  the  insurer. 

petitioner  attacks  the  award  upon  tbe 
ground  that  the  evidence  is  Insnffident  to 
sustain  the  flndlag  of  the  commission  that  the 
Injury  to  Skidmore  as  such  employfi  arose 
out  of  and  in  the  course  of  his  emploj^ment. 

In  SQ>tember,  1918,  Skidmore,  accompanied 
by  his  fiundly,  went  from  his  home  in  Los 
Angeles  Connie  to  a  mountain  ranch  of  a 
relative  in  Northern  California,  located  some 
five  miles  from  a  railway  station  and  post 
office,  known  as  Island  Mountain,  to  spend  a 
week  or  more  In  hunting,  horseback  riding, 
and  like  diversion,  as  a  vacation.  He  arrived 
at  the  randx  on  September  25th,  and  on  the 
two  following  days,  free  from  any  duties  to 
his  employer,  engaged  with  marked  success 
in  hunting  deer  and  other  game  abounding  in 
the  vicinity.  On  September  26th  he  received 
a  letter  from  his  employer,  dated  September 
2Sd,  pertaining  to  a  request  made  by  a  cus- 
tomer for  an  adjustment  of  freight  upon  a 
bill  of  goods  sold  blmi,  and  which  It  was 
claimed  Skidmore  bad  agreed  to  grant,  as  to 
which  Skidmore  made  reply  the  same  day; 
bat,  having  learned  that  some  mail,  among 
whioh  was  his  questionnaire,  awaited  him  at 
Island  Mountain,  he  held  this  letter  unsealed, 
and  on  the  morning  of  Septembeir  27th,  took 
his  rifle,  and,  by  horseback,  following  a  trail 
representing  a  shorter  route  to  the  station 
and  a}oag  which  game  was  plentiful,  went 
to  Island  Mountain,  to  which  place  his  wife, 
accompanied  by  his  imde,  proceeded  In  a  ve- 
hicle over  the  road.  Upon  arriving  at  the 
station  he  received  another  letter  from  his 
employer,  dated  September  26tb,  containing 
information  of  general  Interest  as  to  the 
progress  of  the  business,  but  nothing  calling 
for  answer,  though  at  the  station,  in  finishing 
his  letter  in  reply  to  that  of  September  23d, 
he  made  such  comments  and  suggestions  as 
might  be  expected  from  a  sales  manager  on 
his  vacation,  refwred  to  his  success  In  bunt- 
ing, and  ended  his  letter  by  saying  "am  rid- 
ing down  to  the  station  horseback  6  miles  to 
fix  up  my  questionnaire.'''  After  answering 
the  questionnaire,  be  assisted  his  uncle  In 
loading  some  grain  and  then  went  to  his 
horse,  which  he  mounted  to  return  to  the 


»For  other  cases  lee  sam*  topic  and  KEY-NUMBER  In  aU  Key-Numbered  Dlgeata  and  Indezea 
190P.-54 


Digitized  by 


Google 


850 


ItiO  PACIFIC  KEPORTBB 


(Cat 


^nch;  when  he  was  thrown  therefrom  and 
his  leg  broken. 

[1, 2]  It  thus  appears  that  the  accident  oc- 
curred at  a  time  when  Skidmore  was  relieved 
from  duty  as  an  employe  of  the  Golden  State 
Portland  Cement  Company  and  whilfe  he  was 
engaged  in  the  diversions  Incidental  to  the 
vacation  .  granted  him,  among  which  'n^s 
horseback  riding  and  hunting.  His  time  was 
his  own,  to  nse  as  he  pleased.  His  purpose 
in  going  to  the  station,  as  stated  by  him  in 
his  letter,  was  to  answer  his  questionnaire. 
For  his  own  diversion  he  went  horseback, 
and,  since  deer  were  plentiful  along  the  trail, 
he  took  bis- rifle.  The  mailing  of  the  letter 
to  his  employer  was  a  mere  incident  of  the 
trip;  but,  conceding? the  writing  and  mailing 
of  Uie  letter  was  within  the  scope  of  his  em- 
ployment, he  was  not  Injured  while  engaged 
in  such  act,  but  afterwards,  and  when,  upon 
his  own  time,  free  from  any  duties  to  his 
employer,  lie  had  engaged  In  the  diversions 
of  his  vacation.  Gernhardt  et  al.  v.  Indus- 
trial Accident  Commissiim  of  California,  185 
Pac.  307.  He  is  no  more  entitled  under  the 
law  to  claim  compensation  from  his  employer 
for  the  injury  which  happened  to  him  in  thus 
returning  to  the  ranch  than  he  would  have 
been  had  it  occurred  while  he  was  traveling 
from  his  home  in  Ix>8  Angeles  to  the  place 
where  his  vacation  was  to  be  spent.  "The 
accidents  arising  out  of  the  employment  of 
the  person  injured  are  those  In  which  it  is 
possible  to  trace  the  injury  to-  the  nature  of 
the  omployfi's  work  or  to  the  risks  to  which 
the  employer's  business  exposes  the  employe. 
The  accident  must  be  one  resulting  from  a 
risk  reasonably  incld«At  to  the  employment." 
Coronado  Beach  Co.  v.  Pillsbory  et  al.,  172 
Cal.  682,  158  Pac.  212,  L.  K.  A.  1916F,  1164, 
There  was  nothing  in  the  nature  of  Slcid- 
more's  duties  to  his  employer  which  required 
him  to  ride  horseback  over  this  trail,  carry- 
ing a  rifle.  In  traveling  from  the  station 
back  to  the  ranch;  and  hence  it  is  Impos- 
sible to  trace  the  injury  to  the  nature  of  the 
enrployfi's  work  or  the  risks  to  which  the 
employer's  business  exposed  the  employe  as 
its  sales  manager.  Ward  v.  Industrial  Acci- 
dent Commission,  175  Cal.  42,  164  Pac.  1123, 
L.  R.  A.  .1918A,  233.  The  nature  of  his  em- 
ployment was  not  such  as  to  expose  him  to 
the  dangers  incidental  to  the  means  adopted 
for  his  pleasure  while  on  his  vacation,  and 
could  not  have  been  contemplated  in  connec- 
tion with  the  employment.  McNicol's  Case, 
215  Mass.  497,  102  N.  K.  6d7,  U  B.  A.  1916A, 
306. 

In  our  opinion,  the  Injury  sustained  did 
not  arise  out  ot  the  employment,  which  fact 
must  lae  made  to  appear  in  order  to  entitle  an 
employe  to  compensation. 

The  award  is  annulled. 

We  concur:  CONREY,  P.  J.;   JA.MES,  J. 


LOS  ANGELES  TRUST  fc  SAVINGS  BANK 
V.  BORTENSTEIN  et  al.    (Civ.  3182.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  Oalifomia.    Hay  10,  1920.) 

1.  Cenveraieii  «s»4— Monay  awarded  for  laad. 
taken  for  public  use  deemed  the  land  for  pur- 
pose of  discharging  Hens. 

It  is  a  well-recognized  rule  of  equity  based 
upon  the  doctrine  of  equitable  conveirsion  that, 
when  land  is  taken  for  pnblie  use,  the  money 
awarded  for  such  land  remains,  and  is  to  be 
considered  as  land  in  respect  to  ell  rights  and 
interests  relating  thereto,  and  the  money,  in 
such  case,  will  be  applied  in  equity  to  discharge  ■ 
the  legal  or , equitable  rights  of  creditors  or  in- 
enmbraneers  in  respect  to  such  land. 

2.  Eminent  domain  <8=s3l54— Dafflages  for  de- 
struotloo  of  mortgaged  pfoperty  an  equitable 
fund  fer  satisfaction  of  mortgage. 

Money  recovered  as  damages  by  owner  of 
mortgaged  premises  for  destruction  of  the  build- 
ings thereon  held  a  substitute  for  so  much  of 
the  land  as  was  destroyed  in  so  far  as  mort- 
gagee's rights  were  concerned,  entitling  mort- 
gagee to  recover,  in  foreclosure  action,  the 
difference  between  the  value  of  the  land  and  the 
amount  of  the  mortgage;  the  money  awarded 
beiag  an  equitable  fund  for  the  satisfaction  of 
mortgage  lien  notwithstanding  that  it  was 
awarded  to  owner. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Gavin  W.  Craig,  Judge. 

Acdon  by  the  Ufs  Angeles  Trust  &  Sav- 
ings Bank,  against  Herman  Bortenstein  and 
another.  Judgment  for  plaintiff,  and  named 
defendant  appeals.    Affirmed. 

J.  Mack  Iiove,  of  Ix>s  Angeles,  for  appel- 
lant. 

William  L.  Kuehn,  ot  Los  Angeles,  for 
respondent 

FINLAYSON,  P.  J.  This  Is  an  action  to 
foreclose  a  mortgage  on  real  property.  Her- 
man Bortenstein  and  the  city  of  Los  Angeles 
are  defendants.  Bortenstein  alofie  appeals 
from  the  decree  of  foreclosure.  The  chief 
question  on  the  appeal  is  whether  plaintifl 
has  any  lien,  legal  or  equitable^  upon  certain 
moneys  that  in  another  action  were  adjudged 
to  be  due  from  the  city  to  Bortenataia  for 
injury  to  the  mortgaged  property.  Borten- 
stein filed  a  demurrer  to  the  complaint  in 
the  present  action.  The  demurrer  was  over- 
ruled, he  was  given  ten  days  to  answer,  and, 
failing  to  answer,  his  default  was  entered. 
The  city  filed  an  answer  admitting  all  the 
allegations  of  the  complaint. 

It  api)ears  from  tlie  complaint  and  recitals 
In  the  foreclosure  decree  that  originally 
the  mortgaRed  property,  together  with  an 
adjoining  strip  of  land  ten  feet  wide,  were 
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owned  by  one  Clarke  and  wife.  The  Clarkes, 
while  tbe  owners  of  the  mortgaged  property, 
mortgaged  it  to  plaintiff  to  secure  the  pay- 
ment of  a  promissory  note  for  $6,000  execut- 
ed by  them  to  plaintiff  as  the  payee.  There- 
after the  Clarkes  conveyed  tbe  mortgaged 
property  to  Bortenstein,  subject  to  the  mort- 
gage. At  the  same  time  they  conreyed  to 
Bortenstein  the  adjoining  ten-foot  strip  of 
land.  Thereafter  the  mortgaged  property,  to- 
gether with  the  buildings  thereon,  and  the 
adjoining  ten-foot  strip,  were  greatly  dam- 
aged by  a  flood.  The  buildings  on  the  mort- 
gaged property  were  carried  off  by  the  flood 
waters,  and  the  surface  of  the  land  was 
washed  away.  Bortenstein,  who  had  become 
the  owner  of  the  premises  under  his  grant 
from  the  mortgagors,  claiming  that  the  city 


out  of  *"''-/itoo  of  any  damages  that  might 
be  awarded  Bortenstein  by  any  Judgment 
that  might  thereafter  become  final  in  tbe 
action  by  him  against  tbe  city,  the  latter  pay 
plaintiff  any  deficiency  there  might  be  after 
such  sherifT's  sale  of  the  mortgaged  prop- 
erty. 

Appellant  makes  no  complaint  of  that  part 
of  the  foreclosure  decree  which  directs  a  sale 
of  the  mortgaged  property.  His  attack  is 
against  that  part  of  the  decree  which  gives 
to  plaintiff  the  right  to  satisfy  the  mortgage 
indebtedness  ont  of  any  moneys  recoverable 
from  the  dty  by  reason  of  the  partial  de- 
struction of  the  mortgaged  property.  There 
is  no  merit  In  this  contention. 

[1]  If,  by  condemnation  proceedings,  the 
city  had  appropriated  any  part  of  the  mort- 


was  responsible  for  the  destructive  effects  :  gaged  property.  It  could  not  have  cut  off  the 


of  the  flood,  brought  an  action  agalnat  the 
city  wherein  he  recovered  a  Judgmoit  for 
damages.  In  that  action  Bortenstein  sued 
not  only  for  damage  to  the  real  property  that 
the  Clarkes  had  previously  mor^aged  to  this 
plaintiff,  but  also  for  damage  to  the  adjoin- 
ing ten-foot  strip  and  to  certain  personal 
property  that  was  on  the  premiaes  at  the 
time  of  the  flood.  The  Judgment  against  fhe 
dty  was  for  the  total  sum  of  $12,500.  By 
Its  judgment  In  that  actton  the  court  adjudg- 
ed that  the  bare  land  Itself,  without  the  Im- 
provements, was  damaged  in  the  sum  of 
$1,500,  that  the  buildings  and  Improvements 
on  the  mortgaged  property  were  damaged  in 
the  sum  of  $10,000,  and  that  the  personal 
property  was  damaged  in  the  sum  of  $1,000. 
The  plaintiff  here  was  not  a  party  to  that 
action.  By  Its  decree  of  foreclosure  In  the 
present  action  the  trial  court  found  that  the 
damage  to  the  personal  property  and  to  the 
ten-foot  strip  Is  »»»/25oo  of  the  total  amount 
of  damage  to  all  the  property  so  owned  by 
Bortenstein  and  that  the  damage  to  the  prop- 
erty covered  by  plaintiff's  mortgage  Is 
23Ti/ztoo  of  the  total  damage  sustained  by  all 
the  property.  The  court,  therefore,  by  Its 
decree  in   this  foreclosure  suit,   adjudged: 

(1)  That  the  mortgaged  premises  be  sold  by 
the  sheriff  In  the  manner  prescribed  by  law ; 

(2)  tliat  the  sheriff  apply  the  proceeds  of  such 
sale  to  the  payment  of  his  fees,  to  plalntltTs 
costs  of  suit,  and  to  the  satisfaction  of  the 
mortgage  debt;  (3)  that  If,  after  such  pay- 
ments, there  be  any  surplus,  he  pay  the  same 
to  Bortenstein;  and  (4)  that  If  the  pro- 
ceeds of  such  sale  be  Insufficient  to  satisfy 
the  mortgage  .Indebtedness,  then.  If  and  when 
said  Judgment  against  the  city  shall  become 
final,  the  city  pay  to  plaintiff  the  amount  of 
such  deficiency  ont  of  **''i/jso«  of  thfe  mon- 
eys that  It  had  been  adjudged  to  pay  to 
Bortenstein;  and  that.  If  the  Judgment  for 
damages  in  the  action  by  Bortt?nstein  against 
tbe  city  should  be  reversed  on  appeal,  then. 


Hen  of  the  mortgage  by  paying  to  Borten- 
stein, for  the  latter's  sole  use  and  benefit, 
damages  for  the  part  of  the  premises  so  ap- 
propriated. As  a  mortgagee,  plaintiff  could 
have  claimed  so  much  of  such  damages  as 
might  be  necessary  to  satisfy  the  indebted- 
ness secured  by  the  mortgage,  If  the  part  of 
the  m(Hlgaged  property  not  taken  or  dam- 
aged by  the  city  should  prove  insnfficlMt  for 
that  purpose.  It  is  a  well-recognleed  rule  of 
equity,  baaed  upon  the  doctrine  of  equitable 
conversion,  that  when  land  is  taken  for  pub- 
lic use,  the  money  awarded  for  such  lands 
remains,  and  Is  to  be  considered  as,  land  in 
respect  to  all  rights  and  interests  relating 
thereto.  The  money,  in  sudi  cases,  Is  deem- 
ed to  represent  the  land,  and  Is  applied  in 
equity  to  discharge  the  Hens  up<m  it,  precise- 
ly hi  accordance  with  the  legal  or  equitable 
rights  of  creditors  or  incumbrancers  In  re- 
spect to  such  land.  Bank  of  Auburn  v. 
Roberts,  45  Barb.  (N.  T.)  407 ;  19  R.  C.  K  p. 
343;  88  Am.  St.  Rep.  363;  Jones  on  Mort- 
gages, {  708. 

[2]  In  tbe  instant  case,  though  no  part  of 
the  mortgaged  property  was  actually  appro- 
priated by  the  city,  the  property  by  reason  of 
the  city's  tortious  acts,  was  partially  destroy- 
ed or  extinguished.  The  money  awarded  for 
this  injury  is  an  equitable  fund  for  the  satis- 
faction of  plaintitTs  lien  on  the  mortgaged 
property.  Just  as  much  so  as  if  It  had  bt-eu 
money  paid  by  the  city  for  land  taken  or 
damaged  in  condemnation  proceedings.  It 
Is  a  substitute  for  the  land,  or  for  that  part 
thereof  destroyed  or  damaged  by  the  flood. 

The  fact  that  the  money  was  awarded  to 
Bortenstein  does  not  change  plaintiff's  rights. 
The  sum  awarded  to  Bortenstein  in  his  ac- 
tion against  the  city  for  damages  arises  from 
or  grows  out  of  the  land,  by  reason  of  the  In- 
jury that  diminished  its  value.  It  is  a  fair 
inference  from  the  averments  of  the  com- 
plaint, the  allegations  of  which  are  admitted 
by  Bortenstein's  default,  that  the  damages 
awarded  by  the  court  In  the  action  against 
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the  .city  were  not  limited  to  Bortenstein's  in- 
terest, which  was  that  of  an  owner  of  land 
subject  to  a  mortgage,  but  covered  all  the' 
damage  done  by  the  .flood  to  the  freehold. 
Therefore  the  money  so  awarded  by  the  court 
as  damages  to  the  realty  must  be  treated,  in 
equity,  as  the  land  itself.  It  takes  the  place 
of  the  reduced  value  of  the  land.  The  mort- 
gaged land,  In  Its  present  damaged  condition, 
together  with  such  portion  of  all  the  moneys 
awarded  for  the  total  injury  as  repres^its 
the  damage  to  the  mortgaged  premises,  stand 
now  in  the  place  and  stead  of  the  original 
uninjured  mortgaged  premises.  Bank  of 
Auburn  v.  Roberts,  supra ;   Id.,  44  N.  X.  192. 

Appellant  relies  confidently  upon  the  doc- 
trine announced  in  Buckout  v.  Swift,  27  Cal. 
433,  87  Am.  Dec.  90.  Th^e  is  nothing  in 
that  case  that  militates  against  the  views  we 
have  expressed.  In  the  present  case  the  city 
caused  damage  to  real  property  that  Bor- 
tenstein's grantors  had  mortgaged  to  plain- 
tiff. When  the  floods  came  the  buildings  on 
the  mortgaged  property  were  a  part  of  the 
realty.  The  damage  to  the  buildings,  as  well 
as  to  the  land,  was  damage  to  the  realty. 
The  fact  that,  in  the  action  against  the  city 
for  damages,  the  court  awarded  Bort«i6tein 
$10,000  as  and  for  damage  to  the  buildings 
and  Improvements,  does  not  detract  from  the 
fact  that  the  damage  so  awarded  was  dam- 
age for  injury  to  the  freehold.  In  such  cases 
the  measure  of  damages  is  the  value  of  the 
improvement  as  It  was  In  place,  as  a  part 
of  the  realty,  immediately  preceding  the  time 
when  it  was  washed  away  or  injured  by  the 
flood,  not  what  it  would  sell  for  in  the  open 
market  as  personal  property  after  Its  sever- 
ance from  the  land.  Rhoda  v.  Alameda  Coun- 
ty, 58  Cal.  357.  In  the  Buckout  Case  the 
mortgagee  was  seeking  to  follow  and  impr^s 
with  his  mortgage  lien  the  house  that,  by 
being  served  from  the  land,  had  become  per- 
sonalty. Here  the  mortgagee  is  but  seeking 
to  impress  with  Its  mortgage  Hen  a  fund  that 
has  taken  the  place  of  so  much  of  the  mort- 
gaged realty  as  was  destro.ved  by  the  flood. 

The  foreclosure  decree  makes  no  attempt 
to  fasten  upon  appellant  a  personal  UabliUy 
for  a  deficiency  Judgment.    The  "deficiency 


Ex  parte  JOHNSON.    (Cr.  51 1.) 

(District  Court  of  Appeal,  Third  District, 
CaUfonda.    May   13,    1920.) 

1.  Municipal  corporations  «s>l20— TItia  of  w- 
dInanoB  not  conclusive. 

The  title  of  an  ordinance  is  not  conclusive 
OS  to  its  legal  effect,  and  the  court  will  look 
to  the  substantive  provisions  lor  determining 
that  question. 

2.  Licenses  «=>6(3)— Ordinaaee  Imposing  II- 
oense  tax  on  attorneys  held  a  revanae  meas- 
ure. 

An  ordinance  imposing  a  license  tax  on  at- 
torneys, though  entitled  "An  ordinance  provid- 
ing for  the  licensing,  regulating  and  carrying 
on  of  certain  profesaions  and  trades,"  etc., 
held,  in  view  of  absence  of  regulatory  provi- 
sions, a  revenue  measure,  and  hence  not  void  as 
being  regulatory  and  beyond  the  powers  of  the 
municipality. 

3.  Municipal  corporations  ®=»l  12(1)— Title  Is 
not  an  indispensable  part  of  the  ordinance. 

The  title  is  not  an  indispensable  part  of  an 
ordinance,  and  it  may  have  a  defective  title. 

4.  Municipal  corporations  4s»l  1 1  (4) — Failure 
to  pay  license  fee  being  misdemeanor  under 
general  statute,  validity  of  ordinance  Imma- 
terial;   "law." 

An  ordinance  is  deemed  a  law  within  Pen. 
Code,  §  435,  making  failnre  to  toke  oat  a  li- 
cense as  required  by  law  a  misdemeanor,  so 
that  it  is  immaterial  whether  the  provisions  in 
an  ordinance  impo-iiog  license  fee  that  failure 
shall  be  a  misdemeanor  be  invalid. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Law.] 

5.  Constitutional  law  «=»83(3)— Imprisonment 
for  practicing  law  without  licene  Mt  "im- 
prison meat  for  debt." 

Where  petitioner  practiced  law  without 
first  securing  license  as  required,  by  a  municipal 
ordinance,  his  imprisonment  for  the  misdemean- 
or committed  was  not  an  imprisonment  for  debt 
in  violation  of  Const,  art.  1 ;  the  imprisonment 
being  deemed  a  punishmoit  for  failure  to  com- 
ply with  a  public  duty. 

[E<d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Impris- 
onmeiit/£or  Debt.] 


^^^^'Ull  *P  *"  ^^^  ^^"^  ,-."  «Jeflclency  that   e.  LioejLse*  «=»6(3)-M«iitolpallty  has  power  ta 
may  remain  after  the  sherlirs  sale  of  the  par-      Impoije  a  l^e  fee. 

*.difldency  ?.*T  "^Z'T^it  ZTT'  V"".  '^K  '  ^Vl«  'Attorneys  are  licensed  by  the  court. 

!fo^^'     *'  *iP^  there  may  be,  is  to  be   a  mun^dpaUty  may  impose  a  Ucense  fee  on  one 
fliode  gooa  out  of  so  much  of  a  fund  as.  In   carryPng  on  Uie  business  of  attorney  and  mam- 


^uity.  is  deemed  to  represent  that  part  of 
S'thTfl'S^  P^^P""'^'  ''"''  ^*«  'J^^t'oyed 

^'*^==Inf  ^'"f^  ""'*^^  *°  the  briefs  require 
^jacusslon  We  ^„^e  discussed  the  poinTu^ 
""  ^/""^^''^lla^f  s  brief  presents  any  ar^ 
„,ent.    We  fl„„  ^^  error  In  the  record 

judgment  affirmed.. 

Wejoncur:    THOMAS.  J.;    WELLEB,  J. 


c«rryL.ng 

tainini*^  an  oiBce  within  city  Umits;  for  there  is 
no  dii"jtinction  except  degree  between  the  pro- 
tectio  in,  etc.,  necessary  (or  one  maintaining  a 
law  leioffice  and  one  mnmng  a  mercantile  es- 
tabli(il^bment. 
he 
Ii;il*  the  matter  of  the  application  of  Waldo 
&  .  Bohnson  for  writ  of  habeas  corpus  prayed 
^o  hi  be  directed  to  the  Chief  of  Police  of  the 
Cif  tby  of  MarysvUle  to  secure  release  of  peti- 
t'c  a«uer  after  coptmitment  for  failure  to  pay 
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license  tar.    Writ  dlsmlBsed,  and  petitioner 
remanded. 

M.  T.  Brittan,  Waldo  S.  Johnson,  and  W. 

E.  Davles,  all  of  Marysvllle,  for  petitioner. 

W.  P.  Rich,  of  Marysvllle,  for  respondent. 

PREWETT,  Presiding  Judge  pro  tern, 
rOie  petitioner  was  convicted  under  section  1 
of  Ordinance  No.  188  of  the  city  of  Marys- 
vllle, and  he  seeks  his  discharge  from  the  Im- 
prisonment which  followed  such  conviction. 
Section  1  requires  that  every  person  carrying 
on  certain  specified  callings  shall,  before 
commencing  the  same,  procure  a  license 
therefor,  and  section  80,  so  far  as  pertinent 
to  this  inquiry,  reads  as  follows: 

"Section  80.  Evei7  person  engaged  in  bnsi- 
aess  as  a  lawyer,  maintaining  an  office  in  said 
city,  shall  pay  a  license  of  $2.50  per  month." 

The  petitioner,  a  lawyer  by  occupation, 
maintains  an  office  in  said  city,  and  he  neg- 
lected to  take  out  the  license  demanded  by 
said  section  1.  No  point  Is  made  as  to  suffi- 
ciency of  the  Judgment  in  mere  matters  of 
form. 

[1-3]  1.  It  is  contended  that  the  ordinance 
in  question  is  regulatory  in  Its  nature,  and 
therefore  beyond  the  powers  of  the  munici- 
pality. It  is  conceded  that  the  business  In 
question  is  not  one  that  can  be  "regulated" 
under  the  police  powers  of  cities  and  coun- 
ties. Unless,  therefore,  the  ordinance  is  a 
revenue  measure,  it  cannot  be  upheld.  The 
title  of  the  ordinance  is  cited  to  the  court  as 
an  evidence  that  the  municipality,  in  adopt- 
ing the  ordinance  Intended  it  as  a  regulatory 
provision.  The  title  reads:  "An  ordinance 
providing  for  licensing  and  regulating  the 
carrying  ou  of  certain  professions,  trades, 
callings  and  occupations."  It  is  true  that 
this  title  contains  the  word  "regulating,"  but 
this  is  not  conclusive.  The  court  will  look  to 
the  substantive  provisions  of  the  ordinance 
to  determine  its  legal  effect.  It  happens 
that  this  title  Is  copied  in  precise  words 
from  that  considered  by  the  court  in  Ex 
parte  Braun,  141  CaL  204,  74  Pac.  780.  The 
court,  in  arriving  at  the  conclusion  that  the 
ordinance  considered  in  that  case  was  for 
revenue  and  not  for  regulation,  uses  the  fol- 
lowing language: 

"It  is  devoid  of  regulating  proTisions,  being 
devoted  entirely  to  the  impoBitiou  of  a  license 
tax  upon  various  trades  and  occupations  and 
the  collection  thereof.  It  imposes  a  license  tax 
upon  a  great  majority  of  callings  and  occupa- 
tions, and  in  several  instances  the  amount  of 
the  tax  is  based  upon  the  amount  of  business 
transacted.  It  includes  -  numerous  callings 
whlbh  are  in  no  d«gi«e  subject  to  regulation. 
•  •  •  TabiUg  into  consideration  the  absence 
of  regulatory  provisiana,  the  amounts  of  the 
several  taxes  imposed,  and  the  nature  of  many 
of  the  subjects  of  taxation  named  in  the  ordi- 
nance, including  the  particular  business  here 
involved,  it  is  very  clear  that  the  license  tax 
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upon  the  business  alleged  to  be  conducted  by 
petitioner  was  imposed  solely  for  the  purpose 
of  raising  revenue." 

The  language  just  quoted  is  peculiarly  ap- 
plicable to  the  ordinance  now  under  exami- 
nation. Although  two  justices  dissented 
from  the  opinion  in  that  case,  their  dissent 
was  based  upon  other  points.  The  case  has 
been  often  cited  in  later  reports  and,  so  far 
as  we  are  informed,  its  doctrines  have  never 
been  questioned.  A  title  is  not  an  indispens- 
able part  of  an  ordinance.  It  may  have  a 
defective  title.  Ex  parte  Haskell,  112  Cal. 
412,  44  Pac.  725,  32  L.  R.  A.  527 ;  Ei  parte 
Young,  154  Cal.  321,  97  Pac.  82Z,  Zi  L.  R.  A. 
(N.  S.)  330.  It  clearly  appears  that  the  ordi- 
nance in  question  is  a  revenue  measure. 

[4]  2.  The  petitioner  insists  that  the  city 
has  no  power  to  provide  that  a  violation  of 
the  ordinance  shall  constitute  a  misdemean- 
or. It  is  immaterial  whether  or  not  it  has 
such  power  or  has  attempted  unsuccessfully 
to  exercise  it.  An  ordinance  Is  deemed  to  be 
"a  law"  in  this  state.  Section  435  of  the  Pe- 
nal Code  provides  that  a  failure  to  take  out 
a  license  when  required  by  a  law  of  this 
state  shall  constitute  a  misdemeanor.  This 
section  covers  a  violation  of  an  ordinance. 
Ex  parte  Lawrence,  69  Cal.  608,  11  Pac. 
217;  Ex  parte  Chrlstensen,  85  Cal.  211,  24 
Pac.  747. 

[5]  It  is  further  insisted  in  the  brief  of  pe- 
titioner that  Imprisonment  on  conviction  for 
nonpayment  of  a  license  tax  is  an  imprison- 
ment for  debt,  and  therefore  unlawful, 
though  no  authorities  are  cited  In  support  of 
this  claim.  It  has  been  so  long  conceded  In 
this  state  that  imprisonment  for  failure*  to 
pay  a  license  tax  is  not  an  imprisonment  for 
debt  within  the  meaning  of  article  1  of  the 
Constitution  that  the  question  can  scarcely  be 
deemed  to  be  open  for  discussion.  Failure 
to  procure  a  license  in  a  case  required  by 
law  is  a  neglect  of  a  duty  due  to  the  public. 
For  such  neglect  the  offender  may  be  pun- 
ished by  imprisonment  In  such  case  the 
punishment  is  penal,  and  not  merely  in  the 
nature  of  a  remedy.  It  is  not  auxiliary  to  a 
civil  action.  Even  after  the  offender  shall 
have  suflMed  the  specified  uumber  of  days' 
Imprisonment,  the  money  obligation  is  still 
unpaid.  The  penalty  imposed  is  a  mere  pu- 
nitive burdMJ  exacted  as  a  means  of  deter- 
ring the  offender  and  others  from  the  com- 
mission of  like  delinquencies  in  the  future. 
In  Ex  parte  Bagshaw,  152  Cal.  701,  93  Pac. 
864,  the  court,  through  its  €<liief  Justice,  us- 
es the  following  language: 

"The  Legislature  of  the  state  has  seen  fit  to 
make  it  a  crime  under  the  state  law  for  any 
one  to  carry  on  a  buainesB  for  which  a  license 
is  required  by  any  law  or  ordinance,  without 
procuring  such  license,  and  one  who  does  so 
not  only  disobeys  the  ordinance,  but  violates  the 
state  law,  and  is  guilty  of  a  crime  by  reason  of 
the  express  provision  of  such  law." 
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'  The  petitioner  Is  not  charged  with  a  fail- 
ure to  pay  his  license  tax.  The  charge  Is 
that  he  carried  on  a  certain  business  without 
first  procuring  the  necessary  license.  The 
section  of  the  Penal  Code  above  cited  does 
not  purport  to  fix  a  license  fee  nor  does  it 
provide  for  the  Issuance  of  a  license.  It 
would  be  unprofitable  to  multiply  authori- 
ties to  show  that  our  courts  have  again  and 
again  upheld  the  power  of  the  Legislature  to' 
prescribe  a  punishment  for  failure  to  procure 
a  license  before  carrying  on  certain  lines  of 
business. 

[6]  S.  The  chief  claim  of  the  petitioner  Is 
that  the  city  has  no  power  to  license  the 
business  of  a  lawyer.  It  is  pointed  out  that 
a  lawyer  is  licensed  as  such  by  the  courts, 
that  his  license  is  in  the  nature  of  a  vested 
right,  and  that  any  act  of  the  Legislature 
curtailing  this  right  would  impair  the  obli- 
gation of  a  contract.  Without  conceding 
that  these  claims  are  well  founded,  they  are, 
nevertheless,  inapplicable  to  the  case.  It  is 
true  that  a  license  cannot  be  Imposed  upon  a 
lawyer,  nor  can  his  business  be  regulated  by 
ordinance.  But  the  petitioner  is  not  charged 
with  practicing  law  without  a  license,  but 
with  "carrying  on  a  trade,  calling,  profes- 
sion, or  business"  without  first  procuring  a 
license.  Sections  1  and  4  of  the  ordinance, 
.  when  read  in  connection  with  section  80, 
above  quoted,  show  clearly  that  the  license 
is  exacted  for  "carrying  on  the  business  of 
a  lawyer  at  a  fixed  place  of  business."  The 
propriety  of  exacting  revenue  from  one  who 
maintains  an  office  and  carries  on  a  business 
within  a  city  is  apparent.  Many  expendi- 
tures by  the  city  are  rendered  necessary  by 
reason  of  an  ofiSce  or  other  place  of  business 
within  its  limits.  Petitioner  relies  with 
ranch  confidence  upon  City  of  Sonora  v.  Our- 
tin,  137  Cal.  583,  70  Pac.  674.  This  case, 
however,  is  not  in  point.  The  defendant, 
Curtln,  was  charged  with  failure  to  pay  a 
license. tax  under  an  ordinance  which  pro- 
vided that  "every  lawyer  shall  pay  a  license 
of  three  dollars  per  quarter."  It  was  held 
in  that  care  that  a  license  tax  cannot  be 
levied  upon  a  person  nor  upon  such  of  his  acts 
as  fall  short  of  carrying  on  a  business.  The 
distinction  was  sharply  drawn  by  the  court 
between  a  license  upon  the  business  of  prac- 
ticing law  and  a  license  upon  a  person  be- 
cause he  is  an  attorney  at  law.  There  ap- 
pears to  be  no  inherent  difference  between 
carrying  on  the  business  of  practicing  law 
and  carrying  oa  any  other  business  or  pur- 
suit. It  is  not  questioned  that  the  state 
may,  In  the  exercise  of  its  sovereign  powers, 
levy  license  taxes  upon  merchants  and  man- 
ufacturers who  mabitain  places  of  business, 
and  this,  too,  for  the  sole  purpose  of  raising 
revenue.  A  lawyer's  office  makes  certain  de- 
mands upon  the  various  fire,  police,  street, 


and  other  functions  of  a  dty,  wUcb  differ 
from  above  classes  only  in  quantity,  and  not 
in  quality.  If  the  one  should  be  required  to 
assist  in  keeping  up  the  revenues  of  a  city, 
no  reason  is  apparent  why  the  other  should 
not.  Whether  a  license  might  be  enacted  for 
carrying  on  a  law  business  without  main- 
taining an  ofllce  is  a  question  that  Is  not  be- 
fore the  court.  We  entertain  no  doubt  that 
a  state  license  issued  to  a  lawyer  authoriz- 
ing him  to  practice  law  is  not  a  bar  to  the 
claim  of  a  city  to  levy  a  license  for  main- 
taining an  office  in  connection  with  such 
practice.  For  many  years  the.  state  has  li- 
censed dnigglsts,  but  it  has  not  been  suggest- 
ed that  a  druggist's  license  is  the  equivalent 
of  a  license  to  run  a  drug  store.  No  ade- 
quate reason  is  discovered  why  the  commit- 
ment should  be  disturbed. 
Writ  dismissed,  and  petitioner  remanded. 

We  concur :  HART,  J. ;   BURNETT,  J. 


BtiUMGARA  et  al.  v.  GAZVINI.    (Civ.  2956.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 1,  California.  May  18,  1920.  Hear- 
ing Denied  by  Supreme  Court  July  16,  1920.) 

1.  Appeal  and  error  €=3110— Separate  appeal 
does  not  lie  from  order  denying  new  trial. 

Under  Code  Gv.  Proc.  J  963,  a  separate 
appeal  does  not  lie  from  an  order  denying  a 
new  trial. 

2.  Appeal  and  error  ®=>I04I  (2) —Defendant 
held  not  prejndlced  by  leave  to  plaintiffs  to 
amend. 

Where  defendant  did  not  object  to  plain- 
tiff's having  leave  to  ameiid  by  adding  another 
party  plaintiff,  and  was  offered  by  the  court 
further  time  to  answer,  which  bis  counsel  re- 
fused, he  was  not  prejudiced  by  plaintilFe  per- 
mission to  amend. 

3.  Trover  and  conversion  €=>40(l)— Circnm- 
stantlal  evidence  of  receipt  and  conversion 
admissible. 

Circumstantial  evidence  may  be  competent 
to  support  findings  as  to  receipt  and  couver- 
gion  of  plaintiff's  goods  by  defoidant. 

4.  Appeal  and  error  €=3lOI  1(1)— Trial  court's 
findings  on  oonfllcting  evidence  conclusive. 

Where  the  evidence  was  conflicting,  the  trial 
court's  determination  whether  plaintiff  produc- 
ed the  preponderance  of  evidence  is  final;  the 
decision  being  as  to  facts. 

Appeal  from  Superior  Court,  Los  Angeles 
C!ounty;    Gavin  W.  Craig,  Judge. 

Action  by  M.  J.  Bhumgara  and  another 
against  J.  Qasrinl.  From  a  judgment  for 
plaintiffs  and  from  an  order  denying  a  new 
trial,  the  defendant  appeals.  Appeal  from  or- 
der dismissed,  and  judgment  affirmed. 
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C.  Ibeson  Sweet  and  "W.  D.  Van  Nostran, 
botb  of  Los  Angeles,  for  appellant. 
W.  R.  Law,  of  Los  Angeles,  for  respond- 

«lt8. 

JAMES,  J.  [1]  Plaintiff  M.  J.  Bhumgara 
sued  to  recover  an  amount  of  money  alleged 
to  be  ttie  value  of  certain  goods,  wares,  and 
merchandise.  Xbe  property  Is  asserted  to 
have  been  converted  by  the  defendant  to  his 
own  use.  Judgment  was  in  favor  of  plaintiff, 
and  defendant  ai^peals  therefrom.  Au  appeal 
was  also  attempted  to  be  taken  from  an  or- 
der denying  a  motion  for  new  trial,  but  un- 
der the  Code  provision  in  force  at  the  time 
that  motion  was  made  and  ruled  upon  no 
separate  appeal  was  authorised  to  be  talten 
from  the  order.    Code  Qv.  Proc.  S  963. 

[2]  At  the  trial  tbe  plalntlfC  asked  and  ob- 
tained leave  to  amend,  his  complaint  by  add- 
ing tlie  name  of  J.  S.  BlMungara  as  party 
plaintiff.  Appellant  now  claims  that  the 
granting  of  this  permission  was  error.  An 
examination  of  the  record  sbows  that  apt)el- 
iant  did  not  object  to  the  amendment  at  the 
time.  It  is  shown  that  the  court  offered  to 
allow  further  time  to  answer,  if  appellant 
desired,  after  the  amendment  adding  the 
name  of  the  party  was  made,  but  that  ai>- 
pellant's  counsel  replied  that  he  did  not  care 
for  any  time,  and,  at  his  suggestion,  it  was 
stipulated  by  respondent  that,  "if  the  de- 
fense is  good  against  either  one,  it  is  good 
against  botb."  We  cannot  perceive  bow  In 
the  slightest  degree  the  appellant  was  preju- 
diced by  the  amendment. 

{S,  4]  The  only  other  claim  is  ttiat  the  evi- 
dence was  insaffldent  to  sustain  the  findings 
of  the  court  as  to  the  receipt  of  plaintiffs' 
goods  by  defendant  and  their  alleged  conver- 
sion. We  have  examined  the  transcript  of 
the  evidence  with  much  care,  and,  witliout 
entering  into  a  detailed  statement  of  the  tes- 
timony, we  consider  that  the  evidence  was 
suuicient  to  fully  sustain  the  findings.  Some 
of  the  evidence  was  circumstantial,  but  it 
was  none  the  less  competent  and  material. 
It  was  for  the  trial  court  to  determine  wheth- 
er plaintiffs  produced  the  preponderance  of 
evidence,  and  its  decision,  in  the  presence  of 
a  conflict,  is  final  as  to  the  facts. 

The  appeal  from  the  order  denying  a  new 
trial  is  dismissed. 

The  Judgment  is  afilrmed. 

We  concur:   CONREY.  P.  J. ;   SHAW,  J. 


TULARE  COUNTY  v.  FENN.     (Civ.  2937.) 

(District    Court   of    Appeal,    Second    District, 
Division  1,  CJalifornia.    May  8,  1920.) 

Bail  $=»9S— Cash  ball  to  answer  felony  charg- 
ed forfeited  by  recorder  belongs  to  county. 
A  city  recorder,  in  forfeiting  a  cash  bail 
taken  under  authority  of  Pen.  Code,  §§  12U8, 


1296,  for  the  appearance  of  defendant  cbarged 
with  felony,  acts  as  a  magistratfe  under  the 
power  given  by  Pen.  Code,  §  808,  and  Munici- 
pal Corporation  Act,  |g  882.  883,  not  as  a  judge 
of  recorder's  court,  so  that  the  amount  for- 
feited is  not  payable  to  the  city  nnder  Fen. 
Code,  SI  1457,  1570,  requiring  payment  of  for- 
feitures in  police  or  justice  courts  of  the  city 
into  the  city  treasury,  even  though  they  are 
for  violation  of  a  state  law,  but  such  money 
must  be  paid  to  the  county  under  Pen.  Code,  f 
130T. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Action  by  County  of  Tulare  against  B.  W. 
Fenn.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Afilrmed. 

.  Ctaas.  W.  Braaweil,  of  Lindsay,  and  Middle- 
coff  &  Feemster,  of  Visalia,  for  appellant. 

Fred  C.  Scott,  Dlst  Atty.,  of  Visalia  (Frank 
Lamberson,  of  Visalia,  of  counsel),  for  re- 
spondent. 

(X)NEBY,  P.  J.  In  December,  1917,  while 
the  defendant  was  acting  as  a  magistrate  of 
the  county  of  Tulare  under  and  by  virtue 
of  his  office  as  recorder  of  the  city  of  Lind- 
say in  that  county  (said  city  of  Lindsay  being 
a  city  of  the  sixth  class),  he  received  a  com- 
plaint In  writing  made  to  him  as  such  mag- 
istrate, charging  one  Ah  Wong  with  the  com- 
mission of  a  felony.  Such  proceedings  were 
had  that  said  magistrate  received  from  the 
said  Ah  Wong  the  sum  of  $500  as  ball  and 
undertaking  that  the  said  Ah  Wong  would 
appear,  etc.,  as  required.  At  the  time  set  for 
the  examination  of  Ah  Woug  before  the  de- 
fendant upon  said  charge  of  felony  Ah  Wong 
did  not  appear.  Thereupon  the  said  Fenn, 
acting  as  magistrate,  entered  the  fact  of 
such  nonappearance  upon  the  minutes  of  the 
recorder's  court  of  the  city  of  Lindsay,  and 
did  declare  said  sura  of  $500  to  be  forfeited 
by  the  said  Ah  Wong.  That  forfeiture  has 
become  final;  nevertheless,  the  defendant  has 
not  paid  said  sum  to  the  treasurer  of  the 
county  of  Tulare.  On  these  facts,  which  are 
pleaded  more  fully  in  the  complaint,  the 
county  of  Tulare  brought  this  action  to  re- 
cover Judgment  against  the  defendant  for 
said  sum  of  $500.  By  his  answer  to  the 
complaint  the  defendant  admitted  the  al- 
legations of  the  complaint,  except  that  the  de- 
fendant denied  that  there  is  due,  owing,  and 
unpaid  from  the  defendant  to  the  plaintiff 
the  said  sum,  or  any  sum  whatever.  An  af- 
firmative defense  was  also  pleaded,  under 
which  it  was  claimed  that  the  money  for- 
feited as  aforesaid  was  forfeited  to  the  city 
of  Lindsay,  and  not  to  the  county  of  Tulare, 
and  the  money  paid  over  to  the  said  city  of 
Lindsay.  On  the  pleadings  above  mentioned, 
the  plaintiff  moved  for  a  judgment  on  the 
pleadings.     Said  motion  having  been  grant- 
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ed.  Judgment  was  entered  accordingly,  and 
the  defendant  appeals    therefrom. 

In  support  of  the  plaintiff's  claim  of  right 
to  the  money  in  question,  we  are  first  re- 
quired to  consider  certain  sections  of  the 
Penal  Code  in  the  diapter  which  relates  to 
the  taking  of  bail.  "Admission  to  bail  is  the 
order  of  a  competent  court  or  magistrate  that 
the  defendant  be  discharged  from  actual  cus- 
tody upon  bail."  Pen.  Code,  §  1268.  Section 
1295  permits  the  deposit  of  money  instead 
of  an  undertaking  in  writing.  Section  1307 
reads  as  follows: 

"If,  by  reason  of  the  neglect  of  the  defend- 
ant to  appear,  money  deposited  instead  of  bail 
is  forfeited,  and  the  forfeiture  is  not  discharg- 
ed or  remitted,  the  derk  with  whom  it  is  de- 
posited must,  at  the  end  of  thirty  days,  unless 
the  court  has  before  that  time  discharged  the 
forfeiture,  pay  over  the  money  deposited  to 
the  county  treasurer." 

Kotwitbstanding  the  provisions  of  section 
1307  of  the  Penal  Code,  appellant  contends 
that  the  money  deposited  with  him  by  Ah 
Wong  was. rightfully  forfeited  to  the  city  of 
Lindsay  under  and  by  virtue  of  the  provi- 
sions of  section  1457  of  the  Penal  Code,  which 
section  Is  a  part  of  the  chapter  entitled  '"Pro- 
ceedings in  Justices'  and  Police  Courts,"  be- 
ing chapter  1  of  title  11  of  part  2  of  that 
Code.  It  is  provided  in  that  section  "that 
all  fines  and  forfeitures  collected  in  any 
police  court  or  city  Justice's  court  that  is 
maintained,  and  the  salaries  of  the  officers 
thereof'  paid  by  the  city,  whether  prosecuted 
for  a  violation  of  a  state  law  or  a  city  ordi- 
nance shall  be  paid  to  the  city  ti-easurer  of 
the  city  in  which  such  court  is  located."  See, 
also,  section  1570,  Penal  Code,  to  like  effect. 
It  is  conceded  that  defendant's  salary  as  re- 
corder was  payable  by  the  city  of  Lindsay. 

The  money  in  question  here  was  not  pay- 
able to  the  city  treasurer  of  the  city  of  Und- 
say,  unless  as  a  forfeiture  it  was  collected 
in  the  recorder's  court  in  its  character  as  a 
police  court  and  in  connection  with  an  ac- 
■  tion  prosecuted  therein.  But  it  was  not  so 
collected.  The  recorder's  court  in  a  city  ott  the 
sixth  class  has  Jurisdiction  concurrently  with 
Justices'  courts  "of  all  actions  and  proceed- 
ings, dvil  and  criminal,  arising  within  the 
corporate  limits  of  such  city  or  town,  and 
which  might  be  tried  in  such  Justice's  court." 
The  recorder  is  Judge  of  the  recorder's  court, 
and  it  is  provided  that  he  "shall  have  the 


powers  and  perform  the  daties  of  a  magls> 
trate."  Municipal  CorporaUons  Act,  H  882, 
883;  Deering's  Gen.  Laws,  1915  Ed.,  p.  1132. 
"A  magistrate  is  an.  officer  having  power  to  Is- 
sue a  warrant  for  the  arrest  of  a  person 
charged  with  a  public  offense."  Pen.  Code, 
f  807.  "The  following  persons  are  magto- 
trates:  1.  The  Jostloes  of  the  Supr«ne 
Court;  2.  The  Judges  of  the  superior  court; 
3.  Justices  of  the  peace;  (4)  Police  magis-' 
trates  in  towns  or  cities."    Pen.  Code^  |  S0& 

Since  the  charge  on  whlcb  Ah  Wong  was 
held  under  arrest  was  not  for  a  misdemeanor 
triable  in  the  recorder's  court,  but  was  a 
charge  of  felony,  the  defendant  Fenn  could 
not  act  In  that  matter  except  as  a  magistrate. 
The  power  of  Justices  of  the  peace  and  police 
Judges  to  hold  examinations  and  commit  per- 
sons to  be  held  oa  charges  of  felony  or  mis- 
demeanor triable  in  the  saperior  court  is  de- 
rived from  the  character  of  those  officers  as 
magistrates,  and  not  as  Justices  of  the  peace 
or  Judges  of  police  courts.  This  office  of 
magistrate  is  purely  a  statutory  one,  "and 
the  powers  and  duties  of  the  functionary  are 
solely  those  given  by  statute."  People  t. 
Cohen,  118  Cal.  74,  78,  60  Pac.  20,  21;  People 
V.  Crespi,  115  C^l.  50,  46  Pac.  863.  E>ren  a 
justice  of  the  Supreme  Court,  or  a  Judge  of 
the  superior  court,  if  he  sees  fit  to  assume 
the  duties  of  a  committing  magistrate,  'is 
not  accompanied  In  the  discharge  of  those 
functions  by  any  of  the  general  or  Implied 
powers  •  •  ♦  which  surround  him  when 
slttlag  as  a  Judge  of  a  court  of  record."  Peo- 
ple V.  Cohen,  supra. 

In  acting  as  custodian  of  bail  money,  and 
In  paying  out  such  money  to  the  public  treas- 
ury after  the  forfeiture,  the  magistrate  is 
an  agent  of  the  state,  not  acting  in  a  Judi- 
cial capacity.  Therefore  the  decisions  re- 
ferred to  by  counsel  for  appellant,  to  the  ef- 
fect that  a  judge  is  not  to  be  held  responsible 
in  a  civil  suit  for  any  Judicial  determination 
made  by  him,  are  not  applicable  to  this  case. 
The  defendant  Is  liable  to  the  county,  in  an 
action  prosecuted  by  the  district  attorney,  for 
money  held  by  defendant  which  Is  by  law 
payable  into  the  treasury  of  the  county.  It 
is  Immaterial  to  the  plaintiff's  cause  of  ac- 
tion that  the  defendant  has  mistakenly  paid 
out  that  money,  even  in  good  faith,  to  some 
other  person  or  corporation. 

The  Judgment  Is  affirmed. 

We  concur:    SHAW,  J.;  JAMES,  J. 
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PIERCE   OIL   CORPORATION   et  al.  v. 

PHCNIX  REFINING  CO.  et  al. 

(No.  10550.) 

(Supreme  Court  of  Oklahoma.    May  25,  1920. 
Rehearing  Denied  July  6,  1920.) 

(Syllahut  hy  the  Court.) 

1.  Carriers  «=>I8(5)— FIndlni  of  oorporation 
oommlsslon  that  pipe  line  Is  eommon  carrier 
not  disturlied  wiien  supported  by  evidence. 

A  finding  by  the  Corporation  Commission 
that  a  pipe  line  extending  between  two  points 
witliin  the  state,  has  been  transporting  oil  for 
hire,  and  is  a'  common  carrier  within  the  mean- 
ing of  section  4309,  Hev.  Laws  1910,  will  not 
be  disturbed  on  appeal  to  this  court,  when  there 
is  evidence  reasonably  tending  to  support  such 
finding. 

2.  Constitutional  law  ^=942— Pipe  line  company 
lield  not  entitled  to  contend  that  statute  mak- 
ing it  a  common  carrier  Is  unconstitutional. 

'  A  pipe  line  company,  which  has  built  and 
constructed  its  pipe  line  since  the  passage  of 
article  2,  chapter  53  (sections  4304  to  4318, 
Bev.  Laws  1910),  or  those  that  have  acquired 
pipe  lines  since  said  time,  and  have  thereby 
received  the  benefits  of  said  law,  cannot  con- 
tend that  section  4309  of  said  law,  which  makes 
said  pipe  lines  a  common  carrier,  is  in  viola- 
tion of  the  Fifth  and  Fourteenth  Amendments 
of  the  Constitution  of  the  United  States  and  the 
Constitution  of  Oklahoma,  in  that  it  amounts 
to  the-  taking  of  property  without  due  process 
of  law. 

Appeal  from  State  Corporation  Commis- 
sion. 

Action  by  tbe  Phoenix  Refining  Company 
and  another  against  the  Pierce  Oil  Corpora- 
tion and  another  t>efore  the  Corporation  Com- 
mission. Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed.- 

Boyle  &  Priest,  of  St  Louis,  Mo.,  and  West, 
Sherman,  Davidson  &  Moore,  of  Tulsa,  for 
plaintiffs  in  error. 

Stuart,  Ouce  &  Crnce,  of  Oiclahoma  C!lty, 
for  defendants  In  error. 

McNeill,  J.  This  action  was  commenc- 
ed before  the  Corporation  Commission  by  the 
Phoenix  Reflniiig  Company  against  the  Pierce 
Oil  Corporation  and  Clay  Arthur  Pierce. 
The  complaint  alleged:  The  Pbceniz  Refin- 
ing Company  -was  a  corporation  operating 
a  refinery  at  Sand  Springs,  Okl.,  and  owned 
certain  oil  leases  In  the  Cushing  oil  fields, 
which  -were  producing  oil.  The  Pierce  Oil 
Corporation  was  the  owner  of  a  pipe  line  ex- 
tending from  the  Cushing  oil  fields  to  Sand 
Springs,  and  for  several  years  had  been  trans- 
porting the  oil  of  the  complainant  from  the 
Cushing  oil  fields  to  Sand  Springs,  and  had 
transported  the  oil  for  various  other  parties 
for  hire,  and  the  company  In  the  opera  Uon  of 
Its  pipe  line  was  a  common  carrier,  and  sub- 
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ject  to  the  mles  and  orders  of  the  Corpora- 
tion Commission.  The  petition  further  al- 
leged that  complainant  had  entered  into  cer- 
tain contracts  with  .the  defendant  for  trans- 
portation of  its  oil  each  year,  but  the  defend- 
ant had  notified  plaintiff  that  It  would  no 
longer  carry  oil  for  the  complainant,  and  it 
was  further  alleged  that  there  was  no  other 
pipe  line  connecting  the  Cushing  oil  fields 
to  Sand  Springs  whereby  the  complainant 
could  have  adequate  service  for  transporting 
Us  oil  to  its  own  refinery.  The  complainant 
prayed  for  the  Corporation  Commission  to 
make  an  order  compeUing  the  defendant  to 
continue  to  transport  the  oil  of  the  complain- 
ant 

The  corporate  defendant  answered,  admit- 
ting it  was  a  corporation,  and  alleged  the 
complaint  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action.  It  admitted  the 
company  was  engaged  in  the  refining  business, 
but  denied  that  in  operating  its  pipe  line  It 
was  a  common  carrier,  or  ever  had  been,  and 
was  not  subject  to  the  orders  of  the  Corpo- 
ration Commission,  and  pleaded  the  line  run- 
ning from  the  Cushing  fields  to  Sand  Springs 
was  constructed  to  carry  its  own  oil  to  its 
own  refinery,  and  It  alleged  that  it  had  in- 
creased its  refinery  at  Sand  Springs,  and  it 
would  be  necessary  to  utilize  all  of  ics  space  in 
the  pipe  line  to  carry  Its  own  oil.  It  also  alleg- 
ed that  it  had  been  exempted  from  being  a 
common  carrier  by  the  Corporation  Commis- 
sion, and  further  pleaded  tliat  the  only  oil 
that  it  bad  ever  transported  was  simply  as 
an  accommodation,  and  there  were  other  com- 
mon carrier  lines  from  which  the  complain- 
ant could  receive  adequate  service. 

Upon  hearing  before  the  Coriwration  Com- 
mission, the  Corporation  Commission  order- 
ed the  defendant  Pierce  Oil  Corporation  to 
carry  oil  offered  to  it  by  the  Phoenix  Refin- 
ing Company  from  the  producing  wells  of  the 
Phoenix  Refining  Company,  which  wells  were 
producing  about  30  barrels  per  day,  to  the 
refinery  of  the  Phoenix  Refining  Company 
located  at  Sand  Springs,  and  to  carry  such 
other  oil  as  the  Phoenix  Refining  Company 
may  have  to  offer  so  long  as  space  in  the  line 
was  available. 

The  second  order  appealed  from  was  the 
order  setting  aside  a  previous  order  of  the 
Corporation  Commission,  whereby  the  Cor- 
poration Commission  had  exempted  the 
Pierce  Oil  Corporation  and  Clay  Arthur  Pierce 
pil>e  line,  extending  from  the  Cushing  fields 
to  Sand  Springs,  from  being  a  common  car- 
rier, as  provided  in  section  430S,  Revised 
Laws  1910. 

To  reverse  the  orders  of  the  Corporation 
Commission,  the  Pierce  Oil  Corporation  and 
Clay  Arthur  Pierce  have  appealed  to  this 
court  and  rely  upon  two  propositions: 

[1]  The  first  question  presented  goes  to 
the  sufficiency  of  the  evidence  to  support  the 
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finding  of  the  Corporation  Commission  that 
the  pipe  line  of  the  Pierce  Oil  Corporation 
and  Clay  Arthur  Pierce  was  a  commcm  car- 
rier and  subject  to  the  rules  and  orders  of 
the  Corporation  Commission.  In  considering 
this  question  the  finding  of  fact  of  the  Cor- 
poration Commission  must  be  considered  in 
the  light  of  the  former  opinions  of  this  court, 
wherein  this  court  has  held  tliat  the  finding 
of  fact  by  the  Corporation  Commission  will 
not  be  reversed  on  ai4>eal,  If  there  is  any 
evidence  reasonably  tending  to  support  its 
finding.  Such  was  the  holding  in  Ft.  Smith 
&  W.  Ry.  Co.  v.  State,  25  Okl.  866,  108  Paa 
407,  and  A.,  T.  &  S.  F.  Ry.  v.  State,  47  Okl. 
237,  148  Pac.  144.  Section  4309,  Revised 
Laws  1910,  defines  what  oil  pipe  lines  are 
common  carriers.  Section  4308,  R.  L.  1910, 
provides  what  companies  may  be  exempt  from 
the  orders  of  the  Corporation  Commission. 

An  examination  of  the  record  discloses 
that  there  was  evidence  that  the  Pierce  Oil 
Corporation  and  Clay  Arthur  Pierce  had 
been  carrying  oil  of  the  Phoenix  Refining 
Company  for  some  four  or  five  years  under 
contract  for  a  fixed  rate.  There  was  evidence 
that  they  had  also  carried  oil  for  the  Gon- 
Btantin  Refining  Company,  and  it  was  stat- 
ed by  one  of  the  witnesses  for  the  company 
that  they  had  contracted  from  year  to  year 
with  various  refineries,  and  had  carried  oil 
for  those  refineries  located  at  Sand  Springs 
and  a  few  at  Tulsa.  While  the  Pierce  Oil 
Corporation  and  Clay  Arthur  Pierce  contend- 
ed they  had  carried  oil  other  than  their  own. 
In  doing  so  the  charges  were  nomibal,  and 
they  were  transporting  the  oil  more  as  an 
accommodation  for  the  other  refineries  than 
for  the  purpose  of  profit,  and  that  the  line 
was  built  and  constructed,  not  for  the  pur- 
pose of  being  a  common  carrier,  but  simply 
to  supply  their  own  refinery.  We  think  the 
evidence,  such  as  heretofore  stated,  was  suf- 
ficient to  support  the  finding  of  the  Corpo- 
ration Conrmission  that  the  pipe  line  of  the 
Pierce  Oil  Corporation  and  Clay  Arthur 
Pierce  was  a  common  carrier,  as  defined  by 
section  4309,  Revised  Laws  1910.  and  there- 
fore subject  to  the  rules  and  regulations  of 
the  Corporation  Commission;  therefore  this 
finding  will  not  be  disturbed  by  this  court 
on  appeal. 

The  Corporation  Commission  further  found 
that  the  plaintififs  in  error  were  ndt  utilizing 
the  full  capacity  of  their  pi^e  line  and  that 
the  pipe  line  could  take  care  of  the  oil  offered 
or  tendered  to  it  for  transportation  by  the 
complainant.  There  was  also  sufiBcient  evi- 
dence to  support  this  finding.  The  order  of 
the  Corporation  Commission  only  requires 
the  Pierce  Oil  Corporation  and  Clay  Arthur 
Pierce  to  receive  and  transport  the  oil  offer- 
ed feo  long  as  there  was  space  available  in 
their  pipe  line. 

[2]  The  next  question  presented  by  the 
plaintiffs  in  error  is  stated  as  follows: 


"That  such  a  construction  of  the  statutes  as 
would  make  the  Pierce  Oil  Corporation  a  com- 
mon carrier,  and  amenable  to  the  Jnriadictioii 
of  the  Corporation  Coniniission,  under  the 
conceded  facts,  would  render  such  leglslatioo 
invalid  and  in  violation  of  the  Fifth  and  Four- 
teenth Amendments  to  the  Oonstitntion  of  the 
United  States,  and  also  in  violation  of  the  Con- 
stitution of  Oklahoma." 

We  do  not  believe  that  plaintiffs,  in  error 
are  in  a  position  to  test  the  constitutional- 
ity of  the  statute,  which  makes  the  pipe  line 
a  common  carrier  of  oil,  for  the  reason  the 
record  discloses  that  the  statute  which  gave 
to  pipe  line  companies  the  right  of  eminent 
domain  and  the  right  to  build  said  line  up- 
on and  across  the  highways  was  an  act  deal- 
ing exclusively  with  oil  pipe  lines,  and  was 
passed  by  the  Legislature  and  became  effec- 
tive in  1909.  The  plaintiffs  In  error's  pipe 
line  was  not  built  or  constructed  until  1913. 
This  court,  in  the  case  of  Noble  State  Bank 
v.  Haskell,  22  Okl.  48,  97  Pac.  590,  on  page 
74  of  22  Okl.,  on  page  601  of  97  Pac,  stated: 

"It  is  doubtless  true  that  such  a  law  could 
be  enforced  as  to  banks  chartered  after  its 
passage,  because  then  it  would  be  optional  with 
the  persons  desiring  to  organize  a  bank  to  in- 
corporate or  not,  as  they  liked.  If  they  chose 
to  avail  themselves  of  the  law,  they  could  not 
then  object  to  it;  but  as  to  hanks  already  in 
existence,  that  have  no  choice  in  the  matter, 
the  law  does  not  operate  upon  them  by  their 
consent,  but  purports  to  compel  them  to  act 
under  its  provisions." 

The  Supreme  Court  of  the  United  States, 
in  passing  upon  the  constitutionality  of  simi- 
lar legislation,  wherein  the  law  was  being 
attacked  as  unconstitutional  by  pipe  line 
companies  built  and  constructed  prior  to  the 
passage  of  the  law  and  those  constructed  or 
acquired  after  the  passage  of  the  law.  In 
the  case  of  the  Pipe  Line  Cases,  234  U.  S. 
548,  on  page  561,  34  Sup.  Ct  956,  on  page 
958  (58  L.  Ed.  1459),  the  court  stated: 

"So  far  as  the  statute  contemplates  future 
pipe  lines,  and  prescribes  the  conditions  upon 
which  they  may  be  estabUshed  there  can  be 
no  doubt  that  it  is  valid.  So  the  objection  is 
narrowed  to  the  fact  that  it  applies  to  lines 
already  engaged  in  transportation." 

The  Supreme  Court  of  California,  in  the 
case  of  A.ssociated  Pipe  Line  Co.  v.  R.  R. 
Commission  of  California,  176  Cal.  518,  169 
Pac.  62,  L.  R.  A.  1918C,  849,  wherein  the 
same  question  was  Involved,  the  law  being 
attached  by  pipe  line  companies  constructed 
prior  to  the  passage  of  the  legislation  and 
those  built  or  constructed  after  the  legisla- 
tion, the  court  stated  as  follows: 

"Subdivision  (d)  of  section  1  and  section  2  of 
the  act  are,  except  perhaps  as  to  corporations 
acquiring  such  pipe  lines  after  the  passage 
thereof,  unconstitutional  and  in  violation  of  the 
Fourteenth  Amendment  to  the  federal  Consti- 
tution, in  that  they  contemplate  the  taking  of 
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private  property,  in  the  absence  of  any  pro- 
vision made  for  compensating  the  owners,  and 
without  due  procesfc  of  law." 

It  Is  true  plalntiflli  in  error  contend  that 
they  did  not  exercise  tbe  right  of  eminent 
domain  in  building  the  pipe  line  in  question, 
but  purchased  all  of  their  right  of  way. 
Wbile  this  may  be  true  as  to  the  land  owned 
by  indlTiduals,  yet  there  are  other  rights 
granted  to  said  company  by  virtue  of  sec- 
tion 4305,  Revised  Laws  1910,  relating  to 
tbe  highways,  and  rights  under  and  by  vir- 
tue of  other  sections  of  the  statute,  tliat  they 
have  received  the  benefit  therefrom. 

]?y  applying  the  same  rule  to  the  facta  in 
the  case  at  bar,  the  Pierce  Oil  Corporation 
and  Clay  Arthur  Pierce  having  built  and  con- 
structed their  pipe  line  after  the  passage  of 
the  legislation  which  dealt  exclusively  with 
the  subject  of  oil  pipe  lines  and  declared  that 
certain  lines  were  common  carriers,  the  com- 
pany having  built  and  constructed  its  line 
in  accordance  with  tbe  provi^ons  of  said 
law,  and  having  received  any  and  all  bene- 
^ts  that  might  be  derived  from  said  law, 
cannot  now  contend  that  one  section  ot  tbe 
same,  to  wit,  4309,  which  makes  said  line  a 
common  carrier,  is  in  violation  of  the  Fifth 
and  Fourteenth  Amendments  to  the  Constl- 
tution  of  the  United  States,  nor  the  Consti- 
tution of  tbe  state  of  Oklahoma,  in  that  it 
amounted  to  the  taking  of  property  without 
due  process  of  law. 

The  determination  of  this  question  also 
settles  the  question  as  to  the  error  commit- 
ted by  tbe  Corporation  Commission  tn  set- 
ting aside  its  previous  order  exempting  the 
Pierce  011  Corporation  and  Clay  Arthur 
Pierce  from  being  a  common  carrier. 

For  tbe  reasons  stated,  the  orders  of  the 
Corporation  Commission  will  be  affirmed. 

KAINEY,  0.  J.,  and  HARRISON,  JOHN- 
SON, and  BAIIiEY,  JJ.,   concur. 


AUFDER  HEIDE  v.  KISKAODON  et  al. 
(No.  10910.) 

(Supreme  Court  of  Oklahoma.    June  15,  1920.) 

(SvUahua  b]/  the  Court.) 

Habeas  oorpua  ^=999(3)— Judgment  of  sister 
state  not  conclusive  as  to  custody  of  children, 
their    welfare    being    paramount    considera- 
tion. 
A  judgment  of  a  sister  state  in  a  divorce 
proceeding  giving  the  father  the  right  to  the 
care  and  custody  of  minor  children  is  not,  un- 
der the  full  faith  and  credit  claase  of  the  fed- 
eral  Constitution,  binding  in  a  habeas  corpus 
proceeding  upon  the  courts  in  ttiis  state,  to 
which  the   children  and  mother  removed,  and 
where  they  have  taken  up  their  domicile.     In 
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such  cases  the  paramount  consideration  is  the' 
welfare  of  the  cliildren. 


Error  from  District  Court,  Tulsa  Cotmty; 
Owen  Owen,  Judge. 

Proceedings  in  habeas  corpus  by  George 
F.  Aufder  Helde  against  Anna  W.  Kiskad- 
don  and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

B.  B.  Blakeney  and  J.  H.  Maxey,  both  of 
Tulsa,  and  Leslie  B.  Hutchison,  of  Vienna, 
Mo.,  for  plaintiff  in  error. 

W.  A.  Sipe  and  J.  P.  O'Meara,  both  of 
Tulsa,  for  defendants  in  error. 

RAINEY,  C.  J.  This  is  a  habeas  corpus 
proceeding  instituted  in  tbe  district  court  of 
Tulsa  county  by  George  F.  Aufder  Helde,  a 
resident  of  Missouri,  against  Anna  W.  Kls- 
kaddon  and  Harry  W.  Kiskaddon,  her  hus- 
band, to  obtain  from  them  and  to  have  award- 
ed to  blm  the  custody  and  possession  of  Clara 
Louise  Aufder  Heide  and  (Sladys  Rose  Aufder 
Helde,  minor  female  children,  age&  13  and  10 
years,  respectively,  who  at  the  time  of  tbe 
institution  of  the  action  were  in  tbe  custody 
of  and  residing  at  the  home  of  the  defendants 
In  the  city  of  Tulsa,  Okl.  The  children  are 
the  daughters  of  the  defendant  Anna  W.  Kis- 
kaddon and  the  plaintiff,  Aufder  Helde,  who 
were  husband  and  wife  until  the  13th  day  of 
January,  1917,  when  they  were  divorced  by 
decree  of  the  circuit  court  of  Gasconade 
county.  Mo.  That  decree  was  entered  in  an 
action  instituted  by  Anna  W.  Aufder  Heide 
against  George  F.  Aufder  Heide  after  a 
trial  at  which  both  were  present  In  person 
and  by  counsel,  tbe  court  finding  that  the 
plaintiff  was  without  fault,  and  the  decree 
was  awarded  her  on  account  of  the  wrongdo- 
ing of  tbe  defendant,  but  be  was  awarded  tbe 
custody  of  the  children. 

From  the  time  of  the  entry  of  tbe  judg- 
ment Mrs.  Kiskaddon  continued  to  reside  In 
Gasconade  county,  at  the  home  of  her  father, 
and  the  girls  resided  with  her  with  tbe  con- 
sent of  their  father,  except  for  brief  visits  to 
his  home  at  Bland,  in  the  same  county. 
With  tbe  aid  of  her  relatives  she  supported 
tbe  children,  save  $60  in  money,  a  bat,  and  a 
pair  of  shoes  which  were  contributed  by  Mr. 
Aufder  Heide.  In  explanation  of  tbe  chil- 
dren being  left  with  their  mother,  Mr.  Aufder 
Heide  testified  that  be  agreed  to  leave  them 
with  her  In  order  not  to  interrupt  their 
schooling,  and  tliat  she  agreed  to  surrender 
their  custody  to  him  at  the  expiration  of 
their  school  year  in  May,  1917.  Mrs.  Kiskad- 
don testified  that  they  were  left  with  her 
pursuant  to  an  agreement  between  her  and 
ber  husband  made  during  the  trial  of  tbe  di- 
vorce proceedings,  which  was  that  she  was 
to  have  the  permanent  possession  of  the 
children  In  consideration  of  her  conveying  to 
Mr.  Aufder  Heide  their  home  place,  which 


ftssFor  otlier  cases  see  same  topic  and  KBY-NUMBGR  In  all  Ke7-Nambered  Digests  and  Indexes 


Digitized  by 


Google 


860 


190  PACIFIC  BBPORTBB 


(OkL 


she  awned,  and  all  Interest  that  she  might 
have  In  his  property.  She  further  testified 
that  she  carried  out  the  agreement,  and  her 
testimony  In  this  respect  was  not  denied  by 
Mr.  Aofder  Helde.  Mrs.  Klskaddon  was 
married  to  Harry  W.  Klskaddon  in  July, 
1917,  and  Immediately  went  to  bis  home  in 
the  city  of  Tulsa,  Okl.,  with  her  children, 
where  they  resided,  and  were  still  residing 
at  the  time  of  the  trial  of  this  habeas  corpus 
proceeding. 

On  December  28,  1919,  Mr.  Aufder  Helde 
filed  in  the  circuit  court  of  Gasconade  coun- 
ty. Mo.,  a  motion  setting  forth  that  in  the 
decree  of  divorce  theretofore  entered  by  said 
court  dissolving  the  marital  relations  between 
him  and  his  wife  he  was  awarded  the  custody 
of  their  children,  that  she  had  since  removed 
to  Oklahoma,  and  praying  for  an  order  re- 
quiring her  to  comply  with  the  decree  award- 
ing him  the  children  by  returning  the  chil- 
dren to  the  Jurisdiction  of  the  Mlssonrl  court, 
and  that  the  court  again  readjudlcate  the 
right  of  the  custody  of  said  children  and 
that  their  custody  be  awarded  to  him.  He 
attempted  to  get  service  on  Mrs.  Klskaddon 
by  posting  a  certified  copy  of  his  motion  and 
notice  thereof  In  the  office  of  the  clerk  of  the 
circuit  court  of  Gasconade  county,  Mo.,  by 
serving  a  copy  of  his  motion  In  the  same 
state  on  one  Robert  Walker,  who  was  Mrs. 
Klskaddon's  attorney  In  the  divorce  action, 
and  by  having  the  sheriff  of  Tulsa  county 
serve  a  certified  copy  of  his  motion  and  no- 
tice on  Mrs.  Klskaddon  in  the  city  of  Tulsa, 
Okl.  She  did  not  make  an  appearance  in  said 
circuit  court  of  Missouri,  in  which  the  appli- 
cation was  filed,  either  in  person  or  by  coun- 
sel, and  neither  she  nor  her  cliildren  .were 
present  on  the  date  set  for  hearing  the  mo- 
tion. On  January  13,  1919,  said  circuit 
court  entered  an  order  directing  her  to  return 
the  children  to  Gasconade  county.  Mo.,  and 
to  deliver  them  to  the  custody  and  posses- 
sion of  their  father,  Mr.  Aufder  Helde,  with- 
in ten  days,  and  again  decreeing  that  he  was 
entitled  to  their  custody  and  possession.  Mrs. 
Klskaddon  did  not  obey  the  order,  and  on 
February  6,  1919,  Mr.  Aufder  Helde  institut- 
ed this  proceeding  in  the  district  court  of 
Tulsa  county,  as  above  stated. 

Considerable  evidence  was  taken  at  this 
hearing,  at  the  conclusion  of  wlilch  the  court 
found  that  the  defendants,  Mr.  and  Mrs.  Kls- 
kaddon, were  "well  fitted  morally,  financial- 
ly, and  in  every  other  way  for  the  custody 
of  the  diildren,  who  are  happy  and  contented 
at  their  home  and  wish  to  remain  with  them, 
and  that  ttiese  children  are  being  well  edu- 
cated and  cared  for  by  them." 

Findings  8  and  9  of  the  court  are  as  fol- 
lows: 

"(8)  The  court  further  finds  that  since  the 
divorce  decree  of  the  Missouri  cour^  the  sit- 
uation and  circumstances  affecting  the  welfare 
and   proper   custody    of  these    children   have 


changed  to  such  an  extent  aa  to  require  for 
the  best  interests  of  the  dUldren  that  their 
care  and  custody  should  Ue  awarded  to  their 
mother,  Anna  W.  Kiskaddon,  at  whose  present 
home  they  are  hotter  situated  and  cared  for 
tluu  can  be  expected  at  the  plaintifCs  home 
in  Missouri. 

"(9)  The  court  further  finds  that  the  situa- 
tion and  circumstances  affecting  the  welfare 
and  proper  custody  of  these  children  have  not 
changed  since  January  13,  1919,  the  date  that 
the  last  order  of  the  circuit  court  of  Gasconade 
county.  Mo.,  was  made  and  entered,,  but  that 
the  situation  and  circumstances  affecting  said 
welfare  and  castody  has  changed  since  the  ren- 
dition of  the  original  divorce  decree  as  aliove 
stated." 

The  court  concluded,  as  a  matter  of  law. 
First,  that  the  second  and  last  order  of  the 
circuit  court  of  Gasconade  county.  Mo.,  en- 
tered on  January  13, 1919,  was  void  for  want 
of  Jurisdiction  of  said  court  to  make  said  or- 
der, and  was  therefore  not  determinative  as 
to  the  question  of  the  custody  of  the  children; 
second,  that  Mr.  Aufder  Helde  had  the  power 
to  relinquish  to  the  dtildren's  mother  their 
custody  awarded  to  him  by  the  Missouri 
court  decree,  and,  having  received  the  con- 
sideration for  sudi  surrendered  possession, 
that  he  was  precluded  from  claiming  any 
right  to  their  custody  either  under  the  decree 
of  divorce  or  the  last  order  of  the  Missouri 
court;  third,  that  that  part  of  the  decree  of 
divorce  of  the  Missouri  court  awarding  the 
custody  of  the  children  to  th^r  father  was 
not  conclusive  as  to  the  rights  or  of  the  proper 
custody  of  the  children  at  this  time,  "by  rea- 
son of  the  change  of  situation  and  circum- 
stances affecting  the  children's  welfare  and 
proper  custody  occurring  since  that  decree  was 
rendered,"  and  that  the  welfare  and  best  in- 
terest of  the  children  required  that  they  re- 
main with  defendants.  The  writ  of  habeas 
corpus  was  dismissed.  It  is  from  this  Judg- 
ment that  the  plaintiff,  Aufder  Helde,  lias  ap- 
pealed to  this  court. 

It  is  conceded  by  counsel  for  plaintiff  in 
error  that  the  situation  and  circumstances 
of  the  parties  have  changed  since  the  original 
decree  of  divorce  in  which  Mr.  Aufder  Helde 
was  awarded  the  custody  of  the  children,  and 
that  the  evidence  adduced  at  the  habeas  cor- 
pus proceeding  in  this  state,  though  convict- 
ing, is  sufficient  to  sustain  the  findings  of  the 
trial  court,  but  they  Insist  that,  since  the  cir- 
cumstances and  conditions  of  the  parties  have 
not  changed  since  the  last  order  or  decree  of 
the  circuit  court  of  Gasconrfde  county.  Mo,, 
entered  on  January  13,  1919,  as  found  by  the 
district  court  of  Tulsa  county,  said  decree 
is  entitled,  under  the  federal  Constitution,  to 
full  faith  and  credit  in  Oklahoma,  and  that 
as  a  matter  of  comity  the  courts  ot  this  state 
will  recognize  it,  since  it  is  a  valid  decree  of 
a  court  of  a  sister  state  having  Jurisdiction 
to  enter  it. 

Under  section  1,  art  4,  Constitution  of  the 
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Dnlted  States,  providing  that  "fuU  faitli  and 
credit  sball  be  given  In  eacb  state  to  the  pub- 
lic acts,  records  and  Judicial  proceedings  of 
every  other  state,  ♦  ♦  •  "  a  great  many 
of  the  states  hold  that  a  judgment  of  a  sis- 
ter state  granting  a  divorce  and  awarding 
the  custody. of  the  cliildren  of  the  parties  ren* 
dered  by  a  court  having  jurisdiction  of  the 
parties  and  subject-matter  Is  conclusive  as 
to  the  fitness  of  the  parties  and  the  Interest 
of  the  children  at  the  time  of  the  decree. 
Peoide  ex  rel.  AUoi  v.  Allen,  40  Hun,  611; 
Hardin  v.  Hardin,  168  Ind.  352,  81  N.  E.  60; 
Wilson  V.  Elliott,  96  Tex.  472,  73  S.  W.  946, 
75  S.  W.  368,  97  Am.  St  Rep.  928. 

Such  decrees  are  not  res  adjudlcata  as  to 
fbcts  and  conditions  arising  subsequent  there- 
to to  which  they  have  no  controlling  force, 
and  the  courts  of  other  states  are  not  bound 
thereby.  Ex  parte  Mylius,  19  N.  M.  278,  142 
Pac.  918,  h.  B.  A.  1915B,  154,  Ann.  Cas.  1916B, 
941 ;  In  re  Alderman,  157  N.  C.  507,  73  S.  E. 
126,  39  L.  R.  A.  (N,  S.)  988;  15  Ruling  Case 
Law,  i  417,  p.  940. 

Otlier  courts,  however,  hold  that,  while 
such  a  decree  may  be  binding  as  to  conditions 
at  the  time  of  the  decree  as  between  the  par- 
ents in  the  state  where  rendered  and  else- 
where, it  does  not  conclude  the  court  as  to 
the  best  interests  of  the  children,  and  that 
whatever  the  possession  and  custody  of  mi- 
nor children  is  sought  by  habeas  corpus  the 
court  wiU  make  such  order  for  their  care  and 
custody  as  the  best  Interests  of  the  children 
may  require.  In  re  Bort,  25  Kan.  308,  37 
Am.  Rep.  255 ;  Avery  v.  Avery,  33  Kan.  1,  6 
Pac.  419,  52  Am.  Rep.  523;  People  v.  Hlckey, 
86  111.  Ai^.  27;  Keenan  v.  Keenan,  6  Ohio  N. 
P.  (N.  S.)  12 ;  In  re  Alderman,  157  N.  C.  607, 
73  S.  E.  126,  39  li.  R.  A.  (N.  S.)  988. 

In  the  early  case  of  In  re  Bort,  supra,  the 
petitlcmer,  as  here.  Invoked  the  benefit  of  the 
foil  faith  and  credit  clause  of  the  federal 
Constitution,  and  contended  that  a  decree  of  a 
circuit  court  of  Wisconsin  granting  a  divorce 
and  awarding  the  custody  of  the  children  tq 
the  father  was  res  adjudlcata  of  the  question 
of  the  right  of  the  parents  to  said  children, 
and  was  binding  in  Kansas.  Relative  to 
this  contention,  the  Supreme  Court  of  Kan- 
sas, in  an  opinion  by  Justice  Brewer,  said : 

"This  claim  seems  to  rest  on  the  aBsumption 
that  the  parents  have  Bome  property  rights 
In  the  possession  of  tlteir  children,  and  is  very 
justly  repudiated  by  the  courts  of  Massachu- 
setts. 2  Bisb.  on  Mar.  and  Div.  (5th  Ed.) 
204. 

"We  do  not,  however,  propose  to  place  our 
disposition  of  tiiis  case  upon  the  decision  of 
any  such  question  as  that.  We  shall  concede 
tltat,  as  between  the  parents,  that  decision  Is 
a  finality,  and  still  we  do  not  feel  warranted 
in  sustaining  the  petition  of  the  plaintiff. 

"We  understand  the  law  to  be,  when  the 
custody  of  children  is  the  question,  that  the 
best  interests  of  the  children  is  the  paramount 


fact.  Rights  of  father  and  mother  sink  into 
insignificance  before  that.  Even  when  father 
and  mother  are  living  together,  a  court  has  the 
power,  if  the  best  interests  of  the  child  re- 
quire it,  to  take  it  away  from  both  parents 
and  commit  the  custody  to  a  third  person.  In 
other  words,  a  court  of  chancery  stands  as  a 
guardian  of  ail  children,  and  may  interfere  at 
any  time  and  in  any  way  to  protect  and  ad- 
vance their  welfare  and  interests.  Now  in  a 
divorce  suit  the' court  is  limited  to  the  question: 
Which  of  the  two  parents  is  the  better  cus- 
todian of  the  children?  The  decision  only  de- 
termines the  rights  of  the  parties  inter  sese. 
But  in  tills  proceeding  the  question  is:  What 
do  the  best  interests  of  the  cliiidren  require?" 

It  seems  to  us  that  no  useful  purpose 
would  be  subserved  by  further  quoting  from 
or  discussing  the  authorities  supporting  these 
divergent  views;  for  .we  are  In  thorough  ac- 
cord with  the  rule  prevailing  in  the  state  of 
Kansas,  and  hold  that  la  habeas  corpus  jmto- 
ceedlngs  the  Interests  of  the  children  to  be 
affected  by  the  decree  is  of  paramount  Im- 
portance. 

The  judgment  Is  afiBrmed. 

HARRISON,  KANE,  PITCHFORD,  JOHN- 
SON, McNEILL,  BAILEY,  and  RAMSEY, 
JJ.,  concur. 


SELLS  et  al.  V.  MOONEY.     (No.  9600.) 

(Supreme  Court  of  Oklahoma.    May  25,  1920. 
Rehearing  Denied  July  6,  192a) 

(SvOabna  by  the  Court.) 

1.  Champerty  and  malntenanoe  @=»7(3)— Sec- 
ond oosveyaflea  after  removal  of  restriction 
■ot  champertons. 

Where  a  restricted  Cherokee  Indian  during 
such  restrictions  attempts  to  convey  by  deed 
a  portion  of  his  allotted  lands  and  his  grantee 
enters  into  and  holds  possession  thereof  for 
more  than  one  year,  and  subsequently,  after 
the  removal  of  such  restrictions,  said  Indian 
by  warranty  deed  conveys  to  another,  the  va- 
lidity of  the  second  conveyance  is  not  affected 
by  the  champerty  statute  (section  2260,  Rev. 
Laws  1910),  as  the  alienation  of  such  land  is 
controlled  by  congressional  enactment. 

2.  Conrts  «=393(l)— Rule  of  property  cannot 
be  applied  to  valid  conveyances  violating 
governmental  policy. 

The  doctrine  of  "rule  of  property"  cannot 
be  applied  to  render  valid  conveyances  made 
in  violation  of  governmental  policy,  nor  can  de- 
cisions of  this  court  rendered  subsequent  to 
the  execution  and  delivery  of  the  deeds  relied 
upon  be  invoked  to  establish  a  rule  of  property 
to  validate  such  deeds. 

Error  from  District  Court,  Sequoyah  Coun- 
ty ;  John  H.  Pitchford,  Judge. 

Action  by  Warren  Mooney  against  Pearl 
Sells,  n6e  Hayes,  and  others,  for  possession 
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of  land,  to  quiet  title,  and  for  rents,  with 
cross-petition  by  defendants.  Judgment  for 
plaintiff  on  demurrer  to  defendants'  answer 
and  cross-petition,  and  defendants  bring  er- 
ror.   Affirmed. 

B.  B.  Blakeney,  J.  H.  Maxey,  and  Christy 
Russell,  all  of  Tulsa,  and  Hubert  Ambrlster, 
of  Oklahoma  City,  for  plaintiffs  in  error. 

W.  L.  Curtis,  of  Sallisaw,  and  R.  B.  Butts, 
of  Muskogee,  for  defendant  in  error. 

BAILET,  J.  This  action  was  instituted  in 
the  district  court  of  Sequoyah  county,  by 
Warren  Mooney  as  plaintiff,  against  Pearl 
Sells  and  others,  as  defendants,  to  recover 
possession  of  a  certain  tract  of  land,  together 
with  rents  for  the  use  thereof.  The'  lands 
Involved  were  allotted  to  Udlne  Simpson,  a 
one-fourth  blood  Cherokee  Indian.  The  plain- 
tiff claimed  title  under  and  by  virtue  of  a 
deed  executed  by  the  allottee  to  him  <m  July 
27,  1908. 

Defendants'  answer  denied  generally  the 
allegations  of  plaintiff's  petition,  and  then 
alleged  that  the  allottee,  on  the  26th  day  of 
November,  1904,  for  a  consideration  of 
$1,000,  executed  to  the  mother  of  the  defend- 
ants, one  Vlcey  S.  Hayes,  two  warranty  deeds 
conveying  the  lands  here  involved,  which 
deeds  were  never  placed  of  record ;  that  un- 
der these  deeds  Mrs.  Hayes  took  possession, 
claiming  title,  and  remained  in  possession 
until  her  death,  when  the  property  descended 
to  the  defendantsj  who  were  her  heirs  at  law 
and  devisees;  that  defendants  continuously 
occupied  the  same,  openly  and  notoriously, 
claiming  adversely  to  the  allottee  and  others. 
They  further  admitted  the  execution  of  the 
deed  to  the  plaintiff  by  the  allottee  on  July 
27.  1908,  uhder  which  plaintiff  claimed  the 
lands  in  question.  They  alleged  that  said 
deed  was  void  for  the  reason  the  allottee  had  ! 
not  been  in  possession  for  more  than  one  year 
next  preceding  the  execution  and  delivery 
thereof,  and  that  the  defendants  had  been 
in  open  and  notorious  possession  of  said  land, 
claiming  title  adverse  to  the  allottee,  all  of 
wUch  they  charge  plaintiff  knew.  To  this 
answer  and  cross-petition  tbetplalntlff  filed  his 
demurrer,  which  was  sustained.  The  defend- 
ants thereupon  elected  to  stand  upon  their  an- 
swer and  cross-petition,  and  refused  to  plead 
further. 

The  plaintiff  offered  evidence  as  to  the 
rental  value  of  the  property,  and  judgment 
was  thereupon  entered  by  the  court  in  favor 
of  the  plaintiff  and  against  the  defendants  | 
for  the  possession  of  the  lands,  cancellation 
of  deeds  as  prayed  for  in  plaintiff's  petition, 
and  for  rents,  from  which  Judgment  defend- ) 
ants  appealed,  and  their  brief  under  the  as- 1 
signments  of  error  present  two  questions :        I 

First,  "the  court  erred  in  holding  that  the  I 
cliampcrty  statute   iiad  no  application  in  tliia 
case,  for  the  reason  ttie  allottee  was  not  a  te- 1 


stricted  Indian  at  the  time  of  the  making  of 
the  deed  to  plaintiff,  and  the  deed  was  not 
made  under  tlie  t-egnlation  and  snperrision  of 
the  Indian  Department" ; .  and,  second,  "that  the 
rule  of  law  announced  by  this  court  in  the  case 
of  Miller  v.  Fryer,  35  Okl.  145,  128  Pac.  713. 
and  other  cases  bad  become  and  were  rules  of 
property." 

In  discussing  the  first  proposition,  conn- 
sel  for  plaintiffs  in  error  admit  that  their 
contention  Is  in  conflict  with  the  more  recent 
cases  of  this  court,  sudi  as  Marrow  Indian 
Orphans'  Home  v.  McCIendon,  166  Pac.  1104, 
Miller  v.  Grayson,  166  Pac.  1077,  Hammett  v. 
Montgomery,  170  Pac.  689,  and  Thompson  v. 
Riddle,  171  Pac.  881,  the  first  of  which  cases 
expressly  overrules  the  cases  upon  which 
counsel  rely,  but  it  is  insisted  that  these  last 
decisions  of  the  court  have  overlooked  the 
effect  of  the  champerty  statute  of  Oklahoma 
as  it  relates  to  and  applies  to  the  sale  of 
lands  from  which  all  restrictions  are  removed 
and  the  sale  of  restricted  Indian  lands  made 
under  the  supervision  of  the  governmental 
agency,  and  according  to  the  rules  and  regu- 
lations of  the  Indian  Department.  But -we 
think  the  rule  announced  In  Murrow  Indian 
Orphans'  Home  v.  McClendoi),  supra,  and 
which  spedfleally  overrules  Miller  v.  Fryer, 
supra,  and  other  similar  cases,  applies  with 
equal  force  to  deeds  executed  by  allottees 
from  whom  all  restrictions  are  removed,  and 
deeds  of  allottees  executed  under  the  super- 
vision of  governmental  agencies. 

[1]  In  NIvens  v,  Adams,  170  Pac.  473,  It  Is 
held: 

"Where  a  Cherokee  freedman  during  his  mi- 
nority attempts  to  convey  by  deed  a  portion  of 
his  allotted  lands,  and  bis  grantees  enter  into 
and  hold  possession  thereof  for  more  than  one 
year,  and  subsequently,  after  attaining  his  ma- 
jority, he,  by  warranty  deed,  conveys  to  another, 
the  validity  of  the  second  conveyance  is  not 
affected  by  the  champerty  statute  (section  2280, 
Rev.  Laws,  1010),  as  the  alienation  of  such 
land  is  controlled  by  congressional  enactment." 

In  Thompson  v.  Riddle  et  al.,  iTl  Pac, 
331,  it  Is  said: 

"The  purpose  and  intent  of  Congress  is  to 
make  all  conveyances  and  transactions  in  re- 
gard to  these  restricted  lands  in  contravention 
of  the  acts  of  Congress  an  absolute  nullity,  and 
to  protect  the  rights  of  the  Indian  and  his  lands 
to  the  end  that,  when  the  disabilities  of  an  In- 
dian allottee  and  the  restrictionB  upon  aliena- 
tion are  removed,  he  might  hold  said  lands 
himself  or  convey  them  to  others  free  and  un- 
incupibercd  and  in  absolute  disregard  of  any 
transaction  he  might  have  consummated  dar- 
ing the  period  of  restriction  or  disability.  To 
hold  that  the  champerty  statute  applied  would 
diminish  the  rights  of  the  Indian  in  the  exer- 
cise of  control  and  ownership  over  his  lands 
after  the  restrictions  bad  been  removed.  He 
would  be  limited  to  sell  only  to  the  person  in 
adverse  possession,  or  to  go  into  coart  and  by 
action  oust  the  person  in  adverse  possession 
before-  be   could    sell    bis    lands    to    another. 
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*  *  *  This  vonld  be  giTing  force  and  effect 
to  these  attempted  coDveyanceB  and  tratiiac- 
tions  which  the  law  denoanced  a*  abaolote  nul- 
Uties.'' 

We  Bee  no  reason  why  the  suggestions  as 
above  quoted  do  not  &w^y  with  equal  force 
to  both  those  who  sell  either  with  or  without 
governmental  supervision.  A  deed  executed 
by  an  allottee  of  the  Five  Civilized  Tribes  be- 
fore the  removal  of  restrictions  is  a  nullity, 
and.  If  the  person  in  possession  under  such 
deed  claiming  adversely  to  the  allottee  is  per- 
mitted to  acquire  rights  or  advantageous 
position  by  reason  of  the  (diamperty  statute 
as  against  the  purchaser  receiving  a  deed 
after  the  removal  of  restrictions,  such  rule 
would  have  the  effect  of  in  part  at  least  vali- 
dating that  which  was  Invalid.  We  do  not 
understand  that  such  is  the  intent  or  policy 
of  the  law  relating  to  the  diqwsitlon  of  al- 
lotted lands.  . 

[2]  Relative  to  the  second  proposition  sug- 
gested by  plaintiffs  in  error,  we  think  it  is  a 
sufficient  answer  to  suggest  that  the  cases  up* 
on  which  they  rdy  to  establish  a  rule  of 
property  aside  from  the  fact  that  they  have 
been  expressly  overruled  by  the  decisions  of 
this  court  were  not  rendered  until  long  nttet 
plalntlffla  in  error  had  received  the  convey* 
ance  relied  upon  in  this  action  and  It  is  diffi- 
cult to  understand  how  any  right  or  claim 
could  be  predicated  thereon.  McCray  v.  Mill- 
er, 78  Okl.  16,  186  Pac.  1069.  A  further  con- 
sideration is  that,  as  was  said  In  Gannon  v. 
Johnston,  40  Okl.  695, 140  Pac.  430,  Ann.  Cas. 
1915D,  522: 

"The  doctrine  of  rule  of  property  cannot  be 
applied  to  render  valid  conveyances  made  in 
violation  of  governmental  policy." 

For  the  reasons  assigned,  the  Judgment  of 
the  trial  court  is  affirmed. 

BAINEY,  t).  J.,  and  HAEBISON, 
McNElLL,  and  JOHNSON,  JJ.,  concur. 


SELLS  St  al.  v.  MOONEY.    (No.  9601.) 

(Supreme  Court  of  Oklahoma.    May  25,  1920. 
Rehearing  Denied  July  6,  1920.) 

(Si/Uaiu*  iy  the  CourtJ 

Champerty  and  malntenaaee  i8s»7(3)— Courts 
«=»93(l). 
Same  as  in  cause  No.  9600,  Pearl  Sells,  n£e 
Hayes,  v.  Warren  Mooney,  190  Pac.  861. 

Error  from  District  Court,  Sequoyah  Coun- 
ty ;  John  H.  Pitchf ord,  Judge. 

Action  by  Warren  Mooney  against  Pearl 
Sells,  nie  Hayes,  and  others.    Judgm^it  for 
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plaintiff,  and  defendants  bring  error.     Af- 

atued. 

B.  B.  Blakeney,  J.  H.  Maxey,  and  Christy 
Russell,  all  of  Tulsa,  and  Hubert  Ambrlster, 
of  Oklahoma  City,  for  plaintiffs  in  error. 

W.  L.  Curtis,  of  SaUisaw,  and  B.  B.  Butts, 
of  Muskogee,  for  defendant  in  error. 

BAILEY,  J.  The  pleadings,  evidence,  and 
Judgment  in  this  cause  being  in  all  material 
respects  Identical  with  the  pleadings,  evi- 
dence, and  Judgment  considered  by  this  court 
in  No.  9600,  Pearl  Sells,  n^e  Hayes,  et  al.  v. 
Warren  Mooney,  190  Pac.  861,  and  it  having 
been  agreed  by  counsel  that  this  cause  might 
be  considered  and  consolidated  with  said 
cause  No.  9600,  for  the  reasons  assigned  in 
the  last-named  cause,  the  Judgment  is  af- 
firmed. 

RAINEY,  C.  J.,  and  HARRISON,  JOHN- 
SON, and  McNDILjCi,  JJ.,  concur. 


SELLS  et  al.  v.  BUTTS.     (No.  9602.) 

(Supreme  Court  of  Oklahoma.     May  25,  1920. 
Rehearing  Denied  July  6,  1920.) 

(ByUttliis  ly  the  Court.) 

Champerty  and  maintenance  €=37(3)— Court* 
<S=93(I). 
Same   as  in  cause  No.   9600,  Pearl   Sells, 
nee  Hayes,  v.  Warten  Mooney,  190  Pac  861. 

Error  from  District  Court,  Sequoyah  Coun- 
ty ;  John  H.  Pitchford,  Judge. 

Action  by  R.  B.  Butts  against  Pearl  Sells, 
n6e  Hayes,  and  others.  Judgment  for  plain- 
tiff, and  defendants  ortug  error.     Affirmed. 

B.  B.  Blakeney,  J.  H.  Maxey,  and  Christy 
Russell,  all  of  Tulsa,  and  Hubert  Ambrlster, 
of  Oklahoma  City,  for  plaintiffs  In  errm-. 

W.  Ii.  Curtis,  of  Salllsaw,  and  R.  B.  Butts, 
of  Muskogee,  for  defendant  in  error. 

BAILET,  J.  The  pleadings,  evidence,  and 
Judgment  in  this  cause  being  in  all  material 
respects  Identical  with  the  pleadings,  evi- 
dence, and  Judgment  considered  by  this  court 
in  No.  9G00,  Pearl  Sells,  n6e  Hayes,  et  al.  v. 
Warren  Mooney,  190  Pac.  861,  and  it  having 
been  agreed  by  counsel  that  this  cause  might' 
be  considered  and  consolidated  with  said 
cause  No.  9600,  for  the  reasons  assigned  in 
the  last-named  cause,  the  Judgment  is  af- 
firmed. 

BAINET,  C.  J.,  and  HARRISON,  JOHN- 
SON, and  McNElLL,  JJ.,  concur. 


^sFor  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  DlgeaU  and  Indexes 
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WAONER  et  al.  v.  KEECHI  OIL  &  GAS  CO. 
(No.  I0I8I.) 

(Supreme  Court  of  Oklahoma.    June  15,  1920. 
Disaentiog  Opinion  June  29,  1920.) 

(SvOaiuB  hy  the  Court.) 

1.  Escrows  <S=36— Active  drilling  held  condition 
precedent  to  enforcement  of  assignment  of 
lease  In  escrow. 

Where  an  asgignment  of  an  oil  and  gas 
lease  was  placed  in  escrow  on  conditions  that, 
if  the  assignee  fail  to  start  active  drilling  on 
a  certain  piece  of  land  within  15  days  from 
the  date  of  said  escrow  agreement,  the  con- 
tract shall  be  noil  and  void,  held,  that  tbe-  com- 
mencement of  active  drilling  within  15  days 
was  a  condition  precedent,  and  the  failure  to 
commence  drilling  within  said  time  rendered 
said  agreement  null  and  void. 

2.  Contracts  «=3346 (5) —Waiver  of  breach 
must  be  pleaded  and  proved. 

In  order  that  a  party  may  avail  himself 
of  a  waiver  of  a  breach  of  a  contract,  it  is 
necessary  tor  him  to  plead  and  prove  said 
waiver. 

Ramsey,  J.,  dissenting. 

Appeal  from  District  Court,  Caddo  Coun- 
ty; WUl  Linn,  Judge. 

Action  by  the  Keechl  Oil  &  Gas  Company 
against  Elmer  T.  Wagner  and  others.  Judg- 
ment for  plaintiff  and  defendants  appeal 
Reversed  and  remanded,  with  Instructions 
to  grant  a  new  trlaL 

Riddle  &  Hammerly,  of  Chickasha,  for 
plaintiffs  In  error. 

Bond,  Melton  &  Meltco,  of  Chickasha,  for 
defendant  In  error. 

McNEILl^  J.  This  action  was  commenced 
in  the  district  court  of  Caddo  coimty  by  the 
Keechl  Oil  &  Gas  Company  against  Elmer 
Wagner,  W.  H.  Vann,  Farmers'  State  Bank 
of  Cement  and  F.  R  Riddle,  to  require  the 
bank  to  deliver  a  certain  assignment  of  an 
oil  and  gas  lease  executed  by  Wagner  and 
Vann,  deposited  in  escrow  in  the  Farmers' 
Stete  Bank,  to  the  Keechl  Oil  &  .Gas  Com- 
pany. The  petition  alleged  that  on  or  about 
the  3d  day  of  June,  1916,  Wagner  and  Vann, 
for  a  valuable  consideration,  executed  an  as- 
signment of  an  oil  and  gas  lease  to  the  Keechl 
Oil  &  Gas  Company  and  deposited  the  same 
to  be  held  by  the  bank  according  to  the  terms 
of  a  written  escrow  agreement. 

The  escrow  agreement,  after  setting  out 
certain  conditions  that  were  to  be  performed 
by  the  Keechl  Oil  &  Gas  (Jompany,  contain- 
ed the  following  provision: 

"The  Farmers'  State  Bank  of  Cement,  OkL, 
shall  deliver  said  assignment  to  the  second  par- 
ty, but,  in  the  event  that  said  second  party 
should  fail  to  start  active  drilling  within  a 
period  of  15  days  from  this  date,  or  shall  faU 


to  drill  continaotisly  thereafter,  unless  pre- 
vented by  some  act  of  Ood,  then  this  contract 
shall  be  null  and  void,  and  said  Farmers'  State 
Bank  shall  surrender  this  contract  and  assign- 
ment to  the  first  party." 

This  escrow  agreement  was  dated  June 
!lst,  and  signed  by  all  the  parties  on  said 
date  except  the  secretary  of  the  Keedil  Oil 
&  Gas  Company,  who  did  not  sign  it  until 
June  12th.  The  plaintUT  alleged  that  it  had 
complied  with  all  the  terms  of  the  contract 
and  was  entitled  to  possession  of  the  assign- 
ment The  defendant  bank  answered  that  it 
bad  no  interest  in  the  controversy,  but  was 
merely  holding  the  assignment  of  the  lease 
in  escrow  and  was  willing  to  deliver  the  same 
to  whoever  the  court  decided  was  entitled 
to  the  same;  but  alleged  that  it  was  inform- 
ed that  the  plaintiff  had  not  complied  with 
the  escrow  agreement  The  defendants  Vann 
and  Wagner  filed  a  separate  angwer,  -and  de- 
nied that  the  plaintiff  had  complied  with  the 
escrow  agreement  and  alleged  that  the 
plaintifT  had  not  commenced  active  drilling 
of  said  well  mentioned  In  said  escrow  agree- 
ment within  15  days  from  the  date  of  the 
escrow  agreement  as  provided  in  said  agree- 
ment, and  did  not  begin  active  drilling  un- 
til about  the  12th  day  of  July,  and  set  up 
numerous  other  defenses.  To  said  answer 
the  plaintiff  filed  a  reply,  which  consisted 
of  a  general  denial. 

At  the  trial  of  the  case  the  court  made 
certain  findings  of  fact.  The  court  found 
that  the  escrow  agreement  was  dated  the 
1st  day  of  June,  1916,  and  signed  by  Wagner 
and  Vann  and  executed  by  the  Keechl  Oil 
&  Gas  Company  by  Bailey,  Its  president  on 
said  date,  but  the  secretary  did  not  attest 
bis  signature  and  affix  his  seal  thereto  un- 
til the  12th  day  of  June,  1016.  The  court 
further  found  that  the  assignment  at  the 
lease  was  executed  the  3d  dav  of  June,  but 
the  acknowledgment  of  the  ailsignment  was 
not  taken  until  the  1st  day  of  July,  1910. 
The  court  found  that  the  plaintiff  did  not  be- 
gin active  drilling  on  said  well  until  between 
the  5th  and  8th  days  of  July,  1916.  The 
court  further  found  that  under  the  contract 
the  plaintiff  had  16  days  after  the  1st  day 
of  July,  1916,  to  begin  active  drilling  on  said 
well.  The  court  made  other  findings-  which 
are  immaterial.  After  making  the  findings 
the  court  concluded  from  said  findings,  as  a 
proposition  of  law,  that  the  plaintiff  was  en- 
titled to  the  assignment  at  the  leas|R. 

The  defendants  for  reversal  of  this  case 
contend  that  the  provision  In  the  escrow 
agreement  that  plaintiff  should  commence 
active  drilling  within  15  days  from  the  date 
of  the  contract  was  a  condition  precedent  to 
its  right  to  recover,  and  when  the  court  found 
as  a  fact  that  active  drilling  did  not  com- 
mence -antil  between  July  5th  and  July  Sth 
the  same  was  a  finding  that  the  condition 
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precedent  had  not  been  complied  wltb,  and 
therefore  plaintiff  was  not  entitled  to  a  de- 
llTery  of  the  assignment 

The  rule  announced  In  10  R.  C.  L.  685,  In 
relation  to  escrow  contracts,  Is  as  follows: 

"The  performance  of  the  condition  most  be 
abaolate  and  accurate  and  cannot  be  dispensed 
with  on  any  otherwise  substantial  performance. 
•  *  •  Where  time  is  of  the  essence  of  the 
confract,  the  escrow  holder  has  no  authority  to 
receive  payment  after  the  stipulated  time  has 
expired  without  the  consent  of  both  parties." 


That  the  conditions  in  ^  escrow  agree- 
moit  upon  which  the  delivery  of  the  escrow 
article  Is  to  be  delivered  are  conditions  pre- 
cedent has  been  the  holding  of  this  court 
In  the  cases  of  Powers  et  al.  v.  Rude  et  al., 
14  (Mil.  381,  79  Pac.  89;  Hallam  v.  Bailey, 
166  Pac.  874;  Swift  v.  McAlester  Trust  Co., 
55  Okl.  ST9,  154  Pac.  1175.  The  contract 
provided  In  plain  and  unambiguous  terms 
that  If  active  drilling  was  not  commenced 
within  15  days  from  the  date  of  the  contract 
the  escrow  agreement  would  be  null  and 
▼old.  The  court  having  found  that  drilling 
.did  not  actually  begin  until  more  than  15 
days  after  the  date  of  the  contract,  It  fol- 
lows that  plaintiff  had  not  complied  with 
the  terms  of  the  escrow  agreement,  and  there- 
fore was  not  entitled  to  recover  by  reason 
of  said  agreement  While  the  court  found 
that  the  assignment  of  the  lease  was  not  de- 
posited untU  the  Ist  day  of  July,  and  the 
plaintiff  should  have  16  days  from  that  date 
to  begin  active  drilling,  yet  In  this  the  court 
committed  enw,  as  the  plaintiff  founded  his 
cause  of  action  upon  a  written  escrow  agreed 
ment  and  contended  that  be  bad  complied 
with  the  terms  of  that  agreement.  The  de- 
fendants denied  this  fact,  and  admitted  the 
contract  was  dated  June  1st,  but  alleged  that 
plaintiff  had  not  commenced  active  drilling 
within  15  days  from  date  of  contract,  and  to 
this  answer  the  plaintiff  replied  by  general 
denial,  ao  the  issue  in  the  trial  of  the  case 
was  dear  upon  this  point  To  support  the 
holding  of  tlie  trial  court  that  the  plaintiff 
was  to  have  15  days  after  the  assignment 
was  placed  In  the  bank,  if  it  was  placed  there 
on  the  iBt  day  of  July,  1916,  it  would  benecea- 
sary  for  the  court  to  make  a  contract  for  the 
parties  different  from  what  they  Uiemselves 
had  made,  as  no  such  construction  can  be  giv- 
en to  the  written  escrow  agreement  The  de- 
fendant in  error,  however,  contends  that  the 
plaintiffs  in  error  had  waived  the  provision 
in  the  contract  in  relation  to  active  drilling 
to  begin  within  15  days,  but  In  order  to  avail 
themselves  of  such  a  waiver,  If  there  were 
any,  it  would  have  been  necessary  for  them 
to  have  pleaded  the  same.  This  court  in 
the  case  of  St  L.  &  S.  F.  Ky.  v.  Ladd,  33  Okl. 
160,  124  Pac.  461,  speaking  through  Justice 
Kane,  had  under  consideration  the  waiver, 
and  stated: 
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"The  question  of  whether  the  carrier  in- 
tends to  waive  the  notice  clause  as  a  defense 
is  a  question  of  fact  for  the  jury." 

The  plaintiff  in  this  case  neither  attempted 
to  plead  a  waiver  nor  to  prove  one.  At  the 
close  of  the  trial  of  the  case  the  plaintiff  asked 
permission  of  the  court  to  amend  his  petition 
to  conform  to  the  proof  with  respect  to  the 
time  of  the  deposit  of  the  assignment  of  the  oil 
and  gas  lease  in  the  bank.  This  was  objected 
to  by  the  defendants  for  the  reason  it  would 
involve  a  new  issue  in  the  case.  The  court 
failed  to  pass  upon  said  motion,  neither 
granting  nor  refusing  the  same.  But  we 
think  this  is  ImmateriaL  The  motion  to 
amend,  in  any  event,  was  not  sufficient  to 
plead  a  waiver,  nor  thnt  an  additional  agree- 
ment had  been  entered  into  between  the  par- 
ties at  the  time  the  escrow  agre^ent  was 
deposited.  The  evidence  as  to  who  deposited 
the  agreement  or  the  assignment  of  the  lease 
is  not  clear,  and  there  is  no  evidence  that 
there  was  any  conversation  or  agreement  had 
between  the  parties  when  the  papers  were 
deposited,  nor  is  it  clear  whether  they  were 
all  deposited  at  the  same  time.  In  order  for 
the  plaintiff  to  recover  It  would  require  an 
allegation  that  at  the  time  of  filing  the  con- 
tract it  was  understood  that  the  plaintiff 
would  have  additional  time  from  said  date 
to  begin  active  drilling,  and  the  motion  did 
not  contain  such  an  allegation,  and  there  is 
no  evidence  in  the  case  that  such  was  the 
fact  nor  is  there  any  evidence  that  the  plain- 
tiff waived  the  provisions  of  the  terms  of  the 
written  agreement,  unless  it  can  be  said  It 
was  waived  by  the  conduct  of  the  parties, 
and  that  question  was  not  an  issue  in  the 
case. 

[1]  The  parties  hereto  have  made  a  writ- 
ten escrow  agreement  and  provided  in  said 
agreement  If  active  drilling  was  not  begun 
on  a  certain  well  not  located  upon  this  leased 
premises,  but  on  other  property  in  the  same 
vicinity  by  a  certain  date,  that  this  assign- 
ment to  this  lease  should  be  null  and  void. 
Now  when  the  plaintiff  asked  for  specific  per- 
formance of  his  agreement  he  contended  that 
he  had  complied  with  all  the  conditions  of 
the  escrow  agreement,  and  the  defendants 
denied  that  the  plaintiff  had  complied  with 
said  agreement  and  the  court  finds  that  the 
agreement  had  not  been  complied  with.  Un- 
der those  facts  the  plaintiff  was  not  entitied 
to  recover. 

[2]  This  court  is  unable  to  change  the 
terms  of  a  written  escrow  agreement  made 
by  parties  or  to  make  contracts  for  them 
different  from  what  they  have  agreed  upon 
themselves.  If  the  plaintiff  asked  for  relief 
under  his  contract  and  admitted  that  he  has 
not  complied  with  the  same  in  order  for  him 
to  recover,  it  would  be  necessary  for  him  to 
plead  that  the  provisions  of  the  agreement 
that  had  not  been  compiled  with  were  waiv- 
ed, or,  in  the  case  at  bar,  if  the  assignment 
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Of  tbe  lease  was  not  deposited  until  the  Ist 
day  of  Jnly,  It  Is  necessary  to  plead  some 
new  agreement  to  disclose  tbat  the  plain- 
tiff should  have  until  the  ISth  day  of  July 
to  commence  active  drilling  of  a  well,  or  that 
said  provision  in  the  contract  was  waived. ' 

For  tbe  reasons  stated,  the  Judgment  of  tbe 
court  is  reversed  and  remanded,  with  instruc- 
tions to  grant  plaintiff  In  error  a  new  trial. 

HAINEY,  0.  J.,  and  HARRISON,  PITCH- 
FOKD,  and  JOHNSON,  JJ.,  concur. 

BAMSBT,  J.  (dissenting).  I  find  myself 
unable  to  agree  to  a  reversal  of  this  case. 
With  profound  deference  to  the  views  of  my 
Associates,  I  think  the  case  should  be  af- 
firmed for  these  reasons:  Briefly,  the  escrow 
agreement  provided  for  Its  delivery  to  the 
bank  concurrently  with  the  delivery  of  the 
asslgnmeCt  of  the  lease.  The  escrow  agree- 
ment made  the  commencement  of  actual  drill- 
ing on  a  certain  tract  of  land  within  15  days 
from  its  date,  to  wit,  June  1st,  tbe  condition 
to  the  delivery  of  the  assignment  As  I  un- 
derstand tbe  record  neither  the  assignment 
nor  tbe  escrow  agreement  was  delivered  to 
tbe  bank  until  about  July  ist.  After  they 
were  deposited  in  tbe  bank,  and  about  Jnly 
8tb,  the  defendant  in  error  commenced  tbe 
actual  drilling  of  the  well  required  by  the 
escrow  agreement  The  time  limit  In  the  es- 
crow agreement  expired  before  either  tbe  as- 
signment or  the  escrow  agreement  was  de- 
posited in  the  bank.  During  the  latter  part 
of  June  and  near  the  first  of  July,  and  after 
the  15  days  bad  expired,  Wagner,  one  of  the 
plaintiffs  In  error  (at  that  time  engaged  In 
tbe  supply  business),  actually  sold  some  of 
tbe  material  used  by  the  plaintiffs  tn  error 
in  commoicing  and  drilling  the  well.  Wagner 
knew  at  the  time  he  sold  the  material  that 
It  would  be  used  In  connection  with  the  drill- 
ing of  tbe  well.  I  think  the  plaintiffs  in  er- 
ror induced  tbe  defendant  In  error  to  believe 
that  they  bad  waived  tbe  time  limit  pre- 
scribed in  the  escrow  agreement;  In  fact  It 
seems  all  parties  proceeded  upon  that  the- 
ory. No  waiver  was  alleged  by  defendant  In 
error,  as  plaintiff  below,  and  while  it  is  true 
that  a  waiver  should  be  pleaded,  the  defend- 
ant in  error,  at  tbe  close  of  all  the  evidence 
in  the  trial  court  moved  tbe  court  to  con- 
sider Its  petition  amended  to  conform  to  the 
facts.  While  there  was  no  express  ruling 
on  that  motion,  the  findings  of  tbe  trial  Judge 
show  that  he  treated  the  pleadings  as  amend- 
ed so  as  to  allege  a  waiver.  The  trial  judge 
found  tbat  the  assignment  and  escrow  agree- 
ment were  delivered  to  tbe  bank  about  July 
1st,  and  tbat  defendant  In  error  commenced 
actual  drilling  on  the  well  about  the  8tb  of 
July.  He  found  the  tacts  in  favor  of  the 
defendant  in  error  and  entered  a  decree  In 
its  favor.  I  think  the  findings  by  the  trial 
Judge  conclusively  show  tbat  he  treated  the 


pleadings  as  amended  to  conform  to  the  evi- 
dence, as  moved  for  by  defendant  In  error. 
No  one  seems  to  have  been  taken  by  surprise 
during  tbe  trial.  The  time  stipnlated  for 
performance  of  a  condition  prescribed  in  an 
escrow  contract  may  be  waived  by  conduct 
as  well  as  by  words.  16  Cyc.  678.  I  think 
the  equities  are  with  the  defendant  in  er- 
ror, and  that  the  Judgment  of  the  trial  court 
should  be  affirmed. 


CHOCTAW  LUMBER  CO.  v.  WALDOCK. 
KNo.  7866.) 

(Supreme  Court  of  Oklahoma.    Feb.  24,  1920. 
Beheaiing  Denied  May  25,  1920i.) 

(Spttahtu  &y  the  Court.) 

1.  Jury  «=>I3(I4)— In  actio*  on  secured  notM 
involving  amount  due  defendant  is  entitled  to 
a  Jury  trial. 

In  an  action  for  the  recovery  of  money  on 
promissory  notes,  although  involving  the  fore- 
closure of  a  mortgage  on  real  estate,  issue  be- 
ing joined  as  to  the  amount  due,  defendant  is 
entitled  to  a  trial  by  jury  as  a  matter  of  right. 

2.  Appeal  and  error  ®=3 1170(1)— No  new  trial' 
unless  for  substantial  violation  of  constitu- 
tional or  statutory  riglit. 

Where  an  examination  of  the  record  does 
not  show  that  the  error  complained  of  has 
probably  resulted  In  a  miscarriage  of  justice 
or  constitutes  a  substantial  violation  of  a  con- 
stitutional or  statutory  right  a  new  trial  will 
not  be  granted.  Section  S006,  Revised  I«wa 
IdlO. 

3.  Trial  i£s>25(7)— Admissloos  by  dofaadaat 
lield  to  entitle  lilm  to  open  and  desk, 

The  trial  court  did  not  err  in  i>ennittinK 
defendant  to  open  and  dose  the  case  where 
the  defendant  admitted- the  execution,  delivery, 
and  assignment  of  the  notes  sued  upon,  and 
pleaded  a  separate  agreement  between  himself 
and  the  assignor  of  the  notes  as  a  defense  to 
payment  of  the  notes,  and  where  the  notes 
show  on  their  face  they  were  past  due  when 
the  assignment  was  made. 

4.  Contracts  ®=>238( I)— Contract  In  writing 
may  be  altered  by  contract  In  writing. 

A  contract  in  writing  may  be  altered  by  a 
contract  in  writing.  Section  088,  Rev.  Laws 
1»10. 

5.  Appeal  and  error  €=>992  —  Determination 
that  secondary  evidence  of  lost  writing  is  ad- 
missible not  disturbed. 

The  determination  of  the  trial  court,  based 
upon  supporting  evidence  that  a  written  agree- 
ment is  lost,  and  that  secondary  protrf  of  the 
terms  of  the  lost  writing  is  admissible,  will  not 
be  disturbed  on  appeal. 

6.  Appeal  and  error  €=3lOii  (i)— Jadgment  on 
conflicting  evidence  reasonidily  supported  by 
evidence  affirmed. 

Where  the  judgment  of  .the  trial  court  is 
reasonably  supported  by  the  evidence  this  court 
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win  not  weigh  conflicting  testimonj,  but  will 
affirm  the  Judgment. 

(AddiUonal  aiflldbut  bu  BditoriaJ  Stalf.) 

7,  New  trial  ®=965— Motion  ealls  for  conrt's  re- 
•xamlnatfon  of  Issaea  of  faot 
A  motion  for  a  new  trial  where  there  has 
been  a  Terdict  by  jury  calls  for  a  re-ezamination 
Xsy  the  same  court  of  the  issues  of  fact,  as 
each  party  is  entitled  to  hare  the  intelligent 
opinion  of  both  the  court  and  the  jury  upon  the 
endence  introduced. 

Error  from  District  Court,  McCurtain 
Ooonty;   Summers  Hardy,  Judge. 

Action  by  the  Choctaw  Lumber  Company 
against  A.  J.  Waldock  to  recover  money  on 
four  promissory  notes  and  to  foreclose  a 
mortgage  securing  tbe  payment  of  these 
notes.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

John  S.  EOrkpatrlck  and  H.  M.  Kirkpat- 
rlck,  both  of  Kansas  City,  Mo.,  and  Ames, 
Chambers,  Lowe.&  Richardson,  of  Oldahoma 
City,  for  plaintiff  In  error. 

McPberren  ft  Cochran,  of  Dnrant,  for  de- 
fendant In  error. 

PER  CURIAM.  Action  was  begun  by 
plaintiff  February  24,  1913,  to  recover  on 
four  certain  promissory  notes  and  to  fore- 
close a  mortgage  upon  certain  timber  lands 
In  McCurtain  county,  securing  the  payment 
of  these  notes.  These  notes  were  dated  De- 
cember 21,  1909,  and  were  for  $10,000,  |20,- 
000,  $10,000,  and  $10,000,  respectively,  with  6 
per  cent.  Interest  from  date,  due  one,  two,  and 
three  years,  respectively,  after  date;  It  being 
provided  in  the  fourth  note  that  should  Wal- 
dock pay  the  three  first-mentioned  notes,  ag- 
gr^atlng  $40,000,  on  or  before  December  21, 
1910,  that  the  fourth  note  for  $10,000  should 
be  void  and  of  no  effect 

Tbe  material  allegations  of  the  plaintiff's 
petition  are  that  the  defendant,  A.  J.  Waldock, 
executed  and  delivered  tbe  promissory  notes 
sued  upon,  and  tbe  mortgage  securing  tbe  pay- 
ment of  same,  to  the  Falne  Lumber  Company, 
Limited,  a  corporation,  and  became  liable  and 
bound  to  pay  to  the  said  PaUie  Lumber  Com- 
pany, Limited,  the  amount  of  said  notes; 
that  certain  payments  had  been  made  to  the 
'Paine  Lumber  Company,  Limited,  on  said 
notes ;  that  the  said  notes  by  written  agree- 
ment all  matured  and  became  payable  upon 
the  failure  of  the  defendant  to  pay  any  part 
of  the  principal  or  Interest  when  due;  that 
on  .the  6th  day  of  June,  1912,  tbe  said  notes 
and  mortgage  securing  the  same  were  sold, 
Indorsed,  transferred,  and  delivered  to  the 
plaintiff,  the  Choctaw  Lumber  Company,  for 
value.  In  the  usual  course  of  business;  that 
the  said  notes  and  mortgage  were  assigned  to 
the  plaintiff  by  the  Faiue  Lumber  Company 
in  writing  and  a  copy  of  the  written  assign- 


ment Is  attached  to  tbe  ];>etltl<»  as  an  ex- 
hibit; that  the  conditions  of  the  said  notes 
and  mortgage  as  to  payment  of  principal 
and  Interest  had  been  broken,  and  the  whole 
of  tbe  principal  and  Interest  was  due  and 
unpaid  to  the  plaintiff,  and  the  plaintiff 
prays  Judgment  upon  the  said  notes,  and  a 
decree  of  foreclosure,  and  sale  of  the  prop- 
erty covered  by  (he  mortgage  to  pay  the 
said  Judgment. 

The  material  part  of  the  answer  of  the  de- 
fendant Is  as  follows: 

"The  defendant  admits  the  execution  of  the 
notes  and  mortgage  described  in  the  petition 
of  the  plaintiff,  and  states  tbe  fact  to  be  that 
the  said  notes  were  executed  by  the  defend- 
ant to  the  said  Paine  Lumber  Company  in 
consideration  of  certain  stock  then  owned  and 
held  in  the  Choctaw  Lumber  &  Veneer  Com- 
pany, a  corporation,  with  a  veneer  plant  lo- 
cated at  Garvin,  Olil.,  and  which  was  trans- 
ferred by  the  said  Paine  Lumber  Company  to 
the  defendant;  that  it  was  agreed  and  con- 
tracted in  writing  by  and  between  the  defend- 
ant, A.  J.  Waldock,  and  the  said  Paine  Lum- 
ber Company  that  in  consideration  of  the  pur- 
chase of  the  said  stock  and  certain  indebted- 
ness held  by  the  said  Paine  Lumber  Company 
against  the  said  Choctaw  Lumber  &  Yeneer 
Company,  that  the  Paine  Lumber  Company 
would  take  the  entire  output  of  the  said  plant 
of  tbe  Choctaw  Lumber  &  Veneer  Company 
for  two  years  at  tbe  price  of  $20  per  thousand 
feet;  that  by  reason  of  the  said  agreement 
on  the  part  of  tbe  Paine  Lumber  Company  to 
so  take  the  said  entire  output  of  the  said  plant 
the  defendant  was  induced  to  purchase  the 
said  stock  of  and  from  the  said  Paine  Lumber 
Company  in  the  amount  of  $179,000,  being  al- 
most the  entire  capital  stock  of  the  said  Choc- 
taw Lumber  &  Veneer  Comany;  that  the  en- 
tire output  of  the  said  plant  would  average  the 
amount  of  20,000  feet  per  day  and  the  cost  of 
manufacture  would  not  exceed  $10  per  thou- 
sand feet,  making  a  profit  of  about  $200  per  day 
in  operating  the  said  plant  under  the  contract 
with  the  said  Paine  Lumber  Company.  That 
defendant  cannot  attach  contract  as  same  is 
lost. 

"The  defendant  further  states  that  the  Paine 
Lumber  Company  under  the  said  contract  by 
and  between  tbe  said  company  and  the  defend- 
ant did  take  less  than  one-half  of  the  output  of 
the  said  plant  and  refused  to  take  all  the  out- 
put or  to  pay  for  the  amount  taken  upon  the 
inspection  of  tbe  person  agreed  upon  by  the 
defendant  and  the  said  Paine  Lumber  Com- 
pany. 

"The  defendant  further  states  that  by  rea- 
son of  the  said  refusal  of  the  Paine  Lumber 
Company  to  take  the  entire  output  of  the  said 
plant  and  to  pay  for  the  same  as  per  the  said 
contract  the  said  stock  so  purchased  by  the 
defendant  in  the  said  plant  of  and  from  the 
said  Paine  Lumber  Company  was  rendered 
worthless,  and  tbe  said  indebtedness  held  by 
the  Paine  Lumber  Company  against  the  said 
Choctaw  Lumber  &  Veneer  Company  and  trans- 
ferred to  the  defendant  in  consideration  of 
the  notes  herein  sued  upon  was  rendered  un- 
collectible. 
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"That  by  reason  of  the  failure  and  refusal 
of  the  said  Paine  Lumber  Company  to  fulfill 
the  laid  contract  the  said  plant  was  forced  to 
remain  Idle  for  more  than  one-half  of  the  time 
during  the  said  two  years  at  a  cost  of  $1,000 
per  month,  or  a  total  cost  of  $24,000,  and  a 
large  amount  of  timber  and  material  ruined, 
and  the  said  Choctaw  Lumber  &  Veneer  Com- 
pany was  forced  into  involuntary  bankruptcy, 
and  the  stock  therein  was  a  total  loss,  and  was 
and  is  worthless,  and  no  part  of.  the  unprefer- 
red  debts  of  the  said  company  was  or  could  be 
paid. 

"The  defendant  states  that  the  above  facts 
were  known  to  the  plaintiff,  the  Choctaw  Lum- 
ber Company,  at  the  time  the  said  notes  were 
assigned  to  the  plaintiff;  that  the  said  notes 
were  due  and  unpaid  at  the  said  time  of  the 
alleged  transfer,  and  that  the  plaintiff  took  the 
same  charged  with  the  defense  herein  alleged." 

The  trial  was  had  to  a  Jury,  and  a  ver- 
dict waa  rendered  for  defendant  There- 
after motion  for  new  trial  was  filed  by  plain- 
tiff and  overruled  by  the  court;  but,  In  over- 
ruling the  motion  for  new  trial,  the  court, 
while  not  reversing  bis  ruling  that  the  case 
waa  a  proper  one  for  a  jury,  proceeded  to 
review  the  testimony,  and,  after  adopting 
the  verdict  of  the  Jury,  made  additional 
Qndlnga  of  fact  and  stated  hla  conclusiona 
of  law,  and  rendered  Judgment  for  the  de- 
fendant In  accordance  with  the  verdict  of  the 
Jury. 

An  additional  motion  for  new  trial  was 
filed  and  waa  thereafter  overruled  by  Judge 
I>udley,  the  successor  to  Judge  Hardy,  who 
tried  the  case.  Plaintiff  contends  that  it  waa 
the  duty  of  Judge  Dudley  to  grant  a  new 
trial  aa  a  matter  of  courae. 

[1]  This  being  an  action  for  the  recovery 
of  money  on  promissory  notea,  although  In- 
volving the  foreclosure  of  a  mortgage  on 
real  estate,  and  lasne  having  been  Joined  aa 
to  the  amount  due,  defendant  was  entitled  to 
a  trial  by  Jury  as  a  matter  of  right.  Sherman 
V.  Randolph,  IS  Okl.  224,  74  Pac.  102;  Maaa 
V.  Dunmyer,  21  Okl.  434,  96  Pac.  592;  Brew- 
er et  al.  V.  Martin,  40  Okl.  350,  138  Pac.  166; 
Holmes  v.  Halstid,  70  Okl.  31,  183  Pac.  969. 

[7]  A  motion  for  a  new  trial,  where  there 
has  been  a  verdict  by  a  Jury,  calla  for  a 
re-examlnati(»)  in  the  same  court  of  the 
ieauRS  of  fact  Price  &  MlUer  v.  Ratcliffe, 
47  Okl.  370,  148  Paa  153.  Judge  Dudley, 
In  overruling  the  additional  motion  for  a 
new  trial,  stated  that  the  matters  urged  had 
been  passed  upon  by  Judge  Hardy,  and  that 
the  evidence  had  been  reviewed  by  him, 
Whether  this  motion  called  for  a  re-examlna- 
ticHi  of  the  laaues  of  fact  la  immaterial  ao 
far  aa  the  resulta  of  the  case  are  concerned. 
Bach  party  to  the  trial  Is  entitled  to  have 
the  Intelligent  opinion  of  both  the  court  and 
the  Jury  upon  the  evidence  Introduced.  Thla 
has  been  had  herein.  The  Judge  who  tried 
the  case  thoroughly  reviewed  the  evidence 
and  rendered  his  deciaion  In  accordance  there- 
with. 


[2]  Where  an  examinatioii  of  the  record 
doea  not  show  that  the  &m>T  complained  of 
has  probably  reaulted  In  a  miscarriage  of 
Justice,  or  constitutes  a  substantial  violation 
of  a  constitutional  or  statutory  right,  a  new 
trial  will  not  be  granted.  Section  6005,  Re- 
vised Lawa  1910;  Muskogee  Electric  Trac- 
tion Co,  V.  Cox,  49  OkL  365,  153  Pac  125; 
Reader  v.  Farrlss,  48  OkL  459,  .153  Pac  678, 
L.  &.  A.  1916D,  672. 

[3]  The  aecond  contention  of  plaintiff  Is 
that  the  court  erred  In  permitting  the  de- 
fendant to  open  and  close  the  case  over  plain- 
tiff's objection.  Defendant  liaving  admitted 
the  execution,  delivery,  and  assignment  of 
the  Jtotes,  and  having  pleaded  the  defense 
alleged,  the  burden  shifted  to  him,  and  the 
trial  court  did  not  therefore  err  In  permitting 
defendant  to  open  and  close  the  case.  Cong- 
don  v.  McAlester  Carriage  &  Wagon  Factory, 
56  Okl.  201,  155  Pac  697;  Baas  &  Harbour 
Furniture  Co.  T.  Harbour,  42  OkL  335,  140 
Pac.  956. 

[4]  The  third  contention,  and  the  one  most 
persistently  urged  by  plaintiff,  Is  that  the 
trial  court  erred  in  admitting  secondary  evi- 
dence as  to  the  terms  of  the  written  agree- 
ment without  sufficient  proof  of  the  loss  or 
destruction  of  the  original.  The  Introduction 
of  testimony  as  to  the  second  agre«nent,  or 
aa  to  a  part  of  the  original  ag^reement  ex- 
ecuted after  the  first  part  of  the  agreement 
waa  put  In  writing,  was  competent  Sec- 
tion 988,  Rev.  Laws  1910,  reads: 

"A  contract  in  writing  may  be  altered  by  a 
contract  in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwise."  Mullen  v. 
Thaxton.  24  OkL  643,  1 0-1  Pac.  359;  Smitb- 
Wogan  Hardware  &  Implement  Co.  v.  Moon 
Buggy  Co.,  26  Okl.  161,  lOS  Pac.  1103;  Brown 
et  al.  V.  Coppage  et  al.,  64  OkL  88,  153  Pac 
817. 

[S]  The  determination  of  tbe  trial  court, 
based  upon  supporting  evidence,  that  a  writ- 
ten agreement  is  lost  and  that  secondary 
proof  of  the  terms  of  the  lost  writing  is  ad- 
missible, will  not  be  disturbed  on  appeaL 
Marker  v.  Glllam,  64  Okl.  766,  164  Pac  351; 
17  Cyc  542,  and  casea  dted  therein;  Wig- 
more  on  Evidence,  vol.  2,  p.  1405. 

[6]  Plalntiff'a  fourth  contention  is  that  tbe 
verdict  and  decision  are  not  sustained  by, 
and  are  contrary  to,  the  evidence.  Where,* 
as  here,  the  Judgment  is  reasonably  sup- 
ported by  the  testimony  the  presumption  is  in 
its  favor,  and  the  court  will  not  weigh  con- 
fiictlng  testimony,  but  will  aflSrm  the  Judg- 
ment. Bruce  v.  Mcintosh  et  aU  67  Okl.  774, 
159  Pac.  261 ;  Bd.  of  County  Commissioners 
of  Woodward  County  v.  Thyfttult  43  OkL 
82,  141  Pac  409;  Alfred  v.  St  L.,  I.  M.  &  S. 
Ry.  Co.,  42  OkL  4,  140  Pac  415;  KlweU  v. 
Purcell,  42  OkL  1,  140  Pac  412. 

Plaintiff  also  Insists  that  the  verdict,  find- 
ings, and  Judgment  are  contrary  to  law, 
and  that  the  Inference  should  be  that  if  the 


Digitized  by 


Google 


Okl.) 


T7NI0N  aA.V.  ASS'N  ▼.  CUMMIN'S 
(190  P.) 


second  contract  was.  made  It  was  for  the 

benefit  of  tlie  veneer  company  and  not  for  the 
benefit  of  the  defendant.  But  the  general 
finding  la  to  the  effect  that  whatever  agree- 
ment or  agreements  were  made  were  between 
the  Paine  Lumber  Company  and  the  defend- 
ant, and  that,  without  the  agreement  to  take 
the  product  of  the  mill,  the  stock  purchased 
by  the  defendant  was  yalneless.  Therefore 
this  contention  of  the  plaintiff  does  not  seem 
to  be  well  taken. 

It  Is  next  contended  that  the  court  erred 
in  refusing  to  admit  competent,  relevant, 
and  material  evidence  offered  by  the  plain- 
tiff. It  is  not  apparent  from  the  record  or 
from  the  brief  of  the  plaintiff  wherein  the 
sustaining  of  objections  to  the  evidence  offer- 
ed could  have  affected  the  result  of  the  trial. 
Where  an  examination  of  the  record  does 
not  show  that  the  errors  complained  of 
probably  resulted  in  a  miscarriage  of  Jus- 
tice a  new  trial  will  not  be  granted.  Sec- 
tion 0005,  Rev.  Laws  1910.  Muskogee  Elec- 
tric Traction  Co.  v.  Cox,  supra;  Beader  y. 
Farrlss,  supra. 

It  is  further  urged  by  plaintiff  that  the 
damages  awarded  the  defendant  were  exces- 
sive, appearing  to  have  been  given  under  the 
influence  of  passion  and  prejudice.  What 
has  been  said  as  to  plaintiff's  fourth  con- 
tention, as  designated  herein,  applies  to  the 
amount  of  the  verdict  or  Judgment  Nothing 
has  been  pointed  out  to  Indicate  passion  or 
prejudice  on  the  part  of  either  the  court  or 
the  Jury  in  the  conduct  of  the  trial,  and  pas- 
sion or  prejudice  could  be  Inferred  only  from 
the  amount  of  the  damages  awarded.  This 
part  of  the  findings  and  Judgment  will  not  be 
disturbed.  Woodward  County  v.  Tbyfault, 
supra,  and  other  cases  cited  under  the  dls- 
cnssion  of  plaintiff's  fourth  contention. 

The  other  assignments  of  error  have  been 
disposed  of  by  what  as  already  been  said. 

From  a  review  of  the  record  the  ease 
seems  to  have  been  fairly  tried.  We  find  no 
reversible  errors. 

The  Judgment  of  the  trial  court  Is,  there- 
fore, affirmed. 

RAINBT,  J.,  did  not  participate  In  this 
opinion. 


UNION  8AV.  ASS'N  v.  CUMMINS  et  al. 
(No.  8409.) 

(Supreme  Conrt  of  Oklahoma.    May  4,  1920.) 

(Bytldbiu  hy  the  Oovrt.) 

I.  Corporations  €=3639  —  Forelgs  corporation 
oanstft  exercise  rights  sot  oonferred  on  do- 
mastic  oorpcratlona. 
By  reason  of  article  9,  i  44,  Constitution, 
foreign    corporationg    cannot   exercise  in   this 
state  any  greater  or  different  rights,  powers,  or 


privileges  than  are  conferred  on  similar  do- 
mestic corporations. 

2.  Contracts  9=>I0I  (2)— Corporations  «=>e39 
—Courts  will  not  enforce  foreign  contracts 
repugnant  to  Its  poMIc  policy;  comity  does 
not  require  that  foreign  associations  be  giv- 
en greater  privileges  than  domestic  corpora- 
tions. 

Comity  does  not  require  the  courts  of  this 
state  to  enforce  a  foreign  contract  which  Is 
repugnant  to  the  public  policy  of  this  state,  nor 
does  it  require  that  foreign  associations  be 
granted  any  greater  privilegea  in  making  con- 
tracts within  this  state  than  are  accorded  to 
similar  domestic  associations. 

3.  Building  and  loan  associations  «=»3I(3)— 
Prior  law  required  association  to  fix  premiums 
for  loaa  by  oompetltlva  bidding. 

Prior  to  the  enactment  of  chapter  200,  Bess. 
Laws  1913,  p.  445,  the  laws  of  this  state  re- 
quired building  and  loan  associations  to  fix 
premiums  for  the  loan  of  money  by  competitive 
bidding.. 

4.  Appeal  and  error  ®=>IOfO(l)— Trial  court's 
findings  of  fact,  reasonably  supported  by  evi* 
denee,  will  act  be  disturbed. 

In  a  law  action,  if  the  evidence  reasonably 
tends  to  support  the  findings  of  fact  of  the 
trial  conrt,  these  findings  will  not  be  disturb- 
ed on  appeal. 

5.  Building  and  loaa  assodatloas  $=>23(4)— 
Finding  that  loan  solicitor  was  agent  of  as- 
sociation held  Justified. 

Where  a  solicitor  for  a  building  and  loan 
association  presented  to  the  applicant  for  a 
loan  of  money  a  printed  form,  with  the  amount 
of  the  premium  printed  thereon,  and  represent- 
ed that  such  amount  was  the  premium  to  be 
paid,  the  trial  conrt  correctly  found  that  the 
solicitor  was  in  fact  the  agent  of  the  associa- 
tion, and  such  association  was  bound  by  the 
acts  of  its  solicitor. 

6.  Building  and  loan  associations  €=>33(i3)— 
Finding  that  loan  was  made  without  competi- 
tive bidding  held  correct. 

Where  the  facts  were  as  stated  in  the  pre- 
ceding paragraph  of  the  syllabus,  and  the  loan 
shows  upon  its  face  that  it-  in  fact  required 
the  premiums  printed  in  the  application,  the 
trial  court  was  correct  in  finding  that  the  loan 
was  made  without  competitive  bidding. 

7.  Building  and  loan  associations  €=>33(l3)-i 
Failure  to  fix  premium  by  competitive  bidding 
prevents  charge  of  more  than  legal  Interest. 

The  failure  of  the  building  and  loan  as- 
sociation to  make  loans  hy  competitive  bidding 
when  required  by  law  destroys  the  right  of 
such  association  to  charge  premiums  and  to 
collect  more  than  the  legal  rate  of  interest  on 
its  loan,  and  premiums  and  dues  paid  under  the 
loan  arrangement  without  bids  will  be  applied 
on  the  loan. 

8.  Usury  «=»78--Where  usury  Is  reserved  by 
oontraot,  but  not  paid,  the  only  penalty  is 
the  forfeitttre  of  entire  interest. 

Section  S,  art.  14,  of  the  state  Constitu- 
tion,  was   the  law   in  force  in  this   state  on 
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March  1,  1909,  against  making  contracts  for 
asurious  interest',  and  provided  that  "the  tak- 
ing, receiving,  reserving,  or  charging  a  rate  of 
interest  greater  than  is  allowed  by  the  preced- 
ing section,  when  knowingly  done,  shall  be  deem- 
ed a  forfeiture  of  the  entire  interest  which  the 
note,  bill,  or  other  evidence  of  debt  carries  with 
it,  or  which  has  been  agreed  to  be  paid  there- 
on," and  means  that  where  usury  is  reserved 
by  the  terms  of  the  contract,  but  not  paid,  the 
only  penal  consequence  is  the  forfeiture  of 
the  entire  interest. 

9.  Mortgages  <s=3i44— Mortgaoor's  payment  of 
taxes  cannot  defeat  lien. 

A  transaction  which  amounts  to  the  pay- 
ment of  the  taxes  by  the  mortgagor  cannot 
thereby  defeat  the  lien  of  the  mortgagee. 

10.  Taxation  <S=s>734(9)— Tax  deed  without  due 
notice  to  owner  did  not  convey  title. 

A  tax  deed  secured  through  a  sale  for  de- 
linquent taxes  and  penalty  thereon,  when  it  is 
shown  that  notice  has  not  been  mailed  to  the 
owner  of  the  property  by  the  county  treasurer, 
as  required  by  section  2,  c.  73,  S.  L.  1910,  will 
not  convey  title  to  the  grantee. 

11.  Taxation  «=975ft— Notioe  of  application  foi 
deed  essential. 

For  a  tax  deed  to  be  valid,  application  tm 
such  deed  must  have  been  served  on  the  own- 
er of  the  property  as  prescribed  by  law. 

Error  from  District  Court,  Jefferson  Oonn- 
ty ;  Cbam  Jones,  Judge.  ^ 

Action  by  Union  Savings  Association 
against  B.  V.  Cummins  and  others  to  recover 
on  a  certain  note  and  mortgage  upon  cer- 
tain real  estate  securing  the  same.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.  Reversed,  with  directions  to  set 
aside  the  Judgment 

George  M.  Nicholson,  of  Sulphur,  for  plain- 
tiff In  error. 

W.  D.  Hereford,  of  Oklahoma  City,  and 
Bridges  &  Vertrees  iand  Guy  Green,  all  of 
Waurlka,  for  defendants  -in  error. 

JOHNSON,  J.  To  the  peUtion  of  plaintiff 
defendant  H.  W.  Lemons  filed  a  disclaimer. 

Defendants  B.  V.  Cummins  and  Laura 
Cummins  answered,  admitting  the  execution 
of  the  note  and  mortgage,  and  by  way  of 
cross-petition  alleged  that  the  note  and  mort- 
gage were  given  to  secure  a  loan  of  money, 
and  that  the  rate  of  interest  exacted  by 
plaintiff  was  usurious,  and  the  amount  of 
usury  reserved  and  charged  by  said  note 
and  mortgage  exceeded  the  balance  due  there- 
oti.  The  defendant  Chubbuck,  after  a  gen- 
eral denial,  as  a  further  defense,  alleged  that 
he  was  the  owner  of  the  legal  and  equitable 
title  to  the  premiaes  by  virtue  of  a  tax  deed 
under  whidi  he  had  been  in  possession  for 
more  than  a  year,  prior  to  the  filing  of 
plaintifTs  petition. 

On  March  1,  1909,  B.  V.  Cummins,  made 


application  for  certain  shares  of  stock  in 
plaintiff  company  and  on  March  10  executed 
the  note  and  mortgage  in  controversy.  The 
note  upon  Its  face  stipulated  for  interest 
thereon  at  6  per  cent  per  annum  and  a 
premium  of  60  cents  per  month  on  each  $100 
named  in  the  note.  Interest  and  preminm 
payable  monthly  on  or  before  the  Ist  day 
of  each  month. 

The  court  found  that  defendant  B.  V.  Cum- 
mins was  arbitrarily  required  to  submit  a 
bid  of  50  cents  per  month  as  a  premium  for 
the  preference  right  to  the  loan  of  the  money, 
and  that  said  defendant  was  informed  hy 
the  agent  of  the  plaintiff  that  unless  he  made 
said  bid  that  said  loan  would  not  be  made; 
and  further  found  that  said  defendant  made 
no  competitive  bid  for  the  preferential  right 
to  a  loan  of  said  money,  but  that  plaintiff 
arbitrarily  fixed  said  premium,  and  that  by 
reason  thereof  said  note  and  mortgage  were 
usurious. 

Judgment  |was  rendered  for  defendant 
against  plaintiff  In  the  sum  of  $87.83. 

[3]  This  contract  was  entered  Into  prior 
to  the  enactment  of  chapter  200,  Sess.  Laws 
1913,  at  a  time  when  the  laws  of  this  state 
required  premiums  to  be  fixed  by  competitive 
bidding,  and  prohibited  the  fixing  thereof 
by  an  arbitrary  rule.  .Sitna  Building  & 
Loan  Ass'n  v.  Harris,  170  Paa  700. 

[1]  While  the  contract  provided  that  It 
was  to  be  performed  In  South  Dakota,  and 
was  to  be  governed  by  the  laws  of  that  state, 
the  plaintiff  corporation  could  not  exerdse 
In  this  state  any  greater  or  different  rights, 
powers,  or  privileges  than  were  conferred  on 
similar  domestic  corporations.  Article  9,  S 
44,  Constitution. 

[2]  While  comity  between  the  states  re- 
quires that  valid  contracts  made  In  any 
Jurisdiction  may  be  enforced  In  the  several 
states,  it  does  not  require  courts  of  this 
state  to  enforce  a  foreign  contract  which  Is 
repugnant  to  the  public  policy  of  this  state, 
nor  does  It  require  that  foreign  associations 
be  granted  any  greater  privileges  In  mak- 
ing contracts  within  this  state  than  are  ac- 
corded to  domestic  associations.  Midland 
Savings  &  Loan  Ass'n  v.  Deaton,  57  Okl. 
622,  157  Pac.  285;  Washington  National 
Building,  Loan  &  Investment  Ass'n  t.  Stan- 
ley, 38  Or.  319,  63  Pac.  489,  58  U  B.  A.  816^ 
84  Am.  St  Rep.  793. 

[4]  If  the  evidence  reasonably  tends  to 
support  the  findings  of  the  trial  court  they 
wlU  not  be  disturbed.  Choctaw  Lbr.  Go. 
V.  Waldock  (No.  7866)  100  Pac.  866  (not  yet 
ofilcially  reported) ;  Bruce  v.  Mcintosh  et 
al.,  57  OkU  774,  159  Pac.  261;  Board  of 
Commissioners  of  Woodward  County  v.  Thy- 
fault,  43  Okl.  82,  141  Pac.  409;  Alfred  v. 
St  Louis,  I.  M.  &  B.  Ry,  Oo^  42  Okl.  4.  140 
Pac.  415;  M.,  O.  ft  G.  By.  Co.  v.  Smith, 
55  Okl.  12,  155  Pac.  283. 
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[1-7]  Defendant  B.  Y.  Cammlna  testlfled 
that  be  made  no  bid,  bat  that  the  agent  of 
the  plaintlfl  presented  to  him  a  printed 
form  or  application  with  the  request  that  he 
sign  same.  Although  the  application  for  the 
loan  c<Hitalned  the  statement  that  the  agent 
waa  representing  Cummins,  and  contained 
the  further  statement,  "I  make  this  applica- 
tion for  stock  irrespectlTe  of  any  representa- 
tions which  may  hare  been  made  to  me  by 
any  s<dlcitor  or  other  person,"  the  court 
correctly  found  that  the  solicitor  was  in  fact 
agent  of  plalntUf.  Allison  v.  Cnmuney,  166 
Pac.  691;  Bates  y.  American  Mortgage  Co^ 
37  S.  O.  88, 16  S.  E.  883,  21  L.  B.  A  840. 

The  statement  in  the  application  that  the 
loan  was  applied  for  IrrespectlTe  of  the 
representations  made  by  the  solicitor  is  in- 
^ectoal  to  give  plaintiff  any  greater  rights 
than  If  the  loan  had  been  negotiated  by  the 
principal  nnder  the  same  circumstances  as 
it  was  by  the  agent  Langely  t.  Ford,  171 
Pac.  471. 

If  It  be  assumed  that  section  2,  art  7, 
of  the  by-laws  authorizes  the  lending  of 
money  for  less  than  12  per  «ent,  still  tUid 
article  permits  the  amount  of  premium  bid 
to  be  printed  in  the  application,  and  where^ 
as  the  conrt  found  to  be  the  case  herein, 
there  was  no  competitlTe  bidding  the  corpo- 
ration did  not  have  the  right  to  charge  pre- 
miums or  to  collect  more  than  6  per  cent. 
Interest  &nd  premiums  and  dues  paid  under 
sudi  arrangement  will  be  applied  on  the  loan, 
^tna  Building  &  Loan  Ass'n  t.  Bouch  et 
al.,  32  OkL  735,  124  Pac,  24. 

The  trial  court  found  that  the  contract  was 
naurious  and  that  the  defendant  borrower 
was  entitled  to  offset  against  the  plaintiff's 
demand  the  total  amount  of  Interest  reseryed. 
In  so  holding  we  think  the  trial  court  was 
in  error.  The  contract  sued  upon  was  made 
March  10,  1909.  On  that  date  the  law  In 
force  In  this  state  against  usury  was  section 
3,  art  14,  of  the  Constitution,  which  is  as 
follows: 

"The  taking,  receiving,  reserring,  or  cbarging 
a  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section,  when  knowingly  done, 
shall  be  deemed  a  forfeiture  of  the  entire  in- 
terest which  the  note,  biU,  or  other  evidence  of 
debt  carriei  with  it  or  which  has  been  agreed 
to  be  paid  tbereonj* 


These  provisions  of  our  Oonstltntlon  are 
identical  with  those  contained  in  act  of 
Congrees,  Feb.  18,  1875,  Bev.  St  !  5198 
(CcHup.  St  I  9759),  and  provides  two  penal- 
ties: <1)  The  forfeiture  of  all  the  interest 
remaining  tinpAld;  and  (2)  the  recovery 
of  twice  the  amount  of  Interest  that  has 
been  paid.  These  provisions  have  been  fre- 
quently construed  by  the  federal  courts 
and  the  courts  of  last  resort  of  the  various 
states,  concerning  which  Mr.  Webb  in  his 
Law  of  Usury,  section  519,  p.  602,  says : 


'The  provision  of  the  federal  statute  above 
quoted,  as  to  'reserving*  usury,  has  been  uni- 
formly construed  to  mean  that  where  usury  ii 
reserved  by  the  terms  of  the  contract,  but  not 
paid,  the  only  penal  couaeguence  is  the  forfei- 
ture of  the  entire  interest.  And  this  construc- 
tion is  applicable  to  interest  accruing  by  law, 
by  reason  of  the  nonpayment  of  the  loan  after 
maturity. 

"But  with  reference  to  the  next  sentence  in 
the  section,  providing  that  'in  case  l^e  greater 
rate  of  interest  has  been  paid,'  etc.,  some  ju- 
dicial differences  have  arisen.  While  it  is  es- 
tablished that,  'the  difference  between  the  of- 
fenses is  the  difference  between  exacting  an 
agreement  to  pay  and  exacting  actual  payment; 
and  the  difference  between  the  consequences 
imposed  is  the  liability  to  lose  once  the  inter- 
est in  the  former  case  and  twice  the  interest 
in  the  latter.' " 

The  author  cites  numerous  decisions  of 
various  state  courts  ancl  federal  courts.  One 
of  the  leading  cases  cited  in  support  of  the 
rule  aimounced  is  that  of  Citizens'  National 
Bank  of  Danville  v.  Gentry,  111  Ky.  206,  63 
S.  W.  454,  757,  66  I*  R.  A.  673. 

Section  1100  of  the  CivU  Code  of  Dakota 
is  substantially  the  same  as  our  constitution- 
al provisioa  supra.  The  Supreme  Court  of 
that  state  construing  the  provision  of  the 
statute  supra.  In  Wood  v.  Cuthbertson,  3 
Dak.  328,  21  N.  W.  3,  in  paragraph  2  of 
the  syllabus,  said: 

"Section  1100  of  the  Civil  Code  of  Dakota, 
declaring  all  interest  upon  a  usurious  contract 
forfeited,  and  providing  that  the  excess  paid 
over  12  per  cent,  may  be  recovered  from  the 
person  taking  it,  does  not  give  the  right  to 
maintain  a  counterclaim  by  reason  of  such  for- 
feiture for  the  whole  interest  in  an  action  to 
collect  the  principal.  Only  the  excess  over  12 
per  cent,  and  when  illet^  interest  has  been 
stipulated  for  and  not  paid,  then  only  the  prin- 
cipal, without  interest,  can  be  recovered." 

The  eighth  and  ninth  findings  of  the  trial 
court  were  as  follows: 

"Eighth.  The  court  further  finds  tlmt  said 
defendant  B.  V.  Cummins  paid  all  premioms 
and  interest  and  stock  payments  up  to  and 
including  the  first  day  of  January,  1910,  and 
that  no  other  payments  have  been  made  by  said 
defendant." 

"Nintb.  The  conrt  further  finds  that  the  note 
and  mortgage  sued  upon  provided  for  interest 
at  the  rate  of  6  per  cent,  and  for  the  premium 
of  50  cents  upon  each  $100  per  month  loaned 
and  the  said  interest  at  6  per  cent  and  the 
premium  as  aforesaid  equal  12  per  cent,  and 
that  said  12  per  cent  is  in  excess  of  that  al- 
lowed by  law  for  the  said  plaintiff  to  charge 
the  defendants,  for  the  use  of  said  money,  said 
contract  is  usurious,  and  that  the  charging,  re- 
ceiving, taking,  and  reserving  said  interest 
was  knowingly  done  by  the  plaintiff,  and  that 
the  defendants  B.  V.  Cummins  and  Laura  Cum- 
mins have  set  up  as  a  defense  the  charging  of. 
usurious  interest,  and  the  court  finds  that  by 
reason  thereof  said  defendants  B.  V.  Cum- 
mins and  Laura  Cummins  are  entitled  to  re- 
cover from  said  plalntift  the  amount  of  mterest 
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charged  upon  said  loan,  amounting  to  f937.83, 
which  is  in  excess  of  the  amount  loaned  by 
said  plaintiff  to  said  B.  V.  Cummins  and  Laura 
Cummins  to  the  amount  of  ^87.83,  for  which 
sum  defendants  B.  V.  Cummins  and  Laura  Cum> 
mine  are  entitled  to  judgment  over  and  against 
said  plaintiff." 

To  these  findings  the  plalntitf  saved  an 
exception. 

The  court  rmdered  judgment  in  favor  of 
the  defendant  in  the  sum  of  $87.83.  This, 
we  find,  was  clearly  erroneous.  Under  the 
findings  of  the  trial  court  the  contract  sued 
upon  was  not  yold,  but  as  has  been  frequent- 
ly held  by  the  courts  such  usurious  contracts 
destroy  the  interest-bearing  quality  of  the 
paper  only.  Shafer  t.  First  National  Bank, 
53  Kan.  614,  36  Pac.  998 ;  Quint  v.  First  Na- 
tional Bank,  9  Kan.  App.  474,  58  Pac.  1010; 
Third  National  Bank  of  Phil.  v.  Miller,  90 
Pa.  241;  Guthrie  v.  Reid,  107  Pa.  251;  Mel- 
ton V.  Snow,  24  OkL  780,  104  Pac  40. 

"A  debt  contracted  or  obligation  giyen  for  a 
usurious  loan  made  by  a  state  or  nati<HiaI  bank 
is  not  void,  but  the  forfeiture  is  limited  to  the 
interest."  Hintermister  v.  First  National  Bank, 
64  N.  T.  212;  First  National  Bank  v.  Mc- 
Carthy, 18  S.  D.  218,  100  N.  W.  14:  Haseltine 
y.  Central  Bank  of  Springfield.  183  U.  a  132, 
22  Sup.  Ct  49,  46  L.  Bd.  118. 

Counsel  for  the  defendants  contend  In  their 
brief  that  section  1005,  R.  L.  1910,  applies 
in  this  case.  We  cannot  agree  with  this  con- 
tention. To  so  hold  would  be  to  give  this 
provision  a  retroactive  effect,  which  would 
be  contrary  to  the  general  rule  as  announced 
by  this  court  In  Adair  t.  McFarlin  et  al., 
28  Okl.  633,  115  Pac.  787.  This  court  speak- 
ing through  Turner,  C  J.,  said: 

"Genesally  a  statute  will  be  construed  as 
applying  to  conditions  that  may  arise  in  the 
future.  An  act  will  not  be  given  a  retrospec- 
tive operation  unless  the  intention  of  the  Leg- 
islature that  it  shall  so  operate  is  unequivocal- 
ly expressed" — citing  in  support  Potter's  Dwar- 
ris  on  IStat.  Con.  162,  note  9,  and  numerous 
decisions  to  the  same  effect;  Walker  v.  Da- 
barsh  et  al.,  52  Okl.  766,  153  Pac.  880. 

[8]  Counsel  for  defendants  dte  In,  sup- 
port of  their  contention,  that  the  Judgment 
In  favor  of  the  defendants  for  $87.83  should 
be  sustained,  the  decisions  of  this  court  in 
the  cases  of  Daniels  v.  Bunch  et  al.,  172 
Pac.  1086;  Gunness  v.  Shear  et  al.,  60 
OkL  24,  158  Pac.  568;  Anderson  v.  Ta- 
tro,  44  OkL  219,  144  Pac.  360;  MlUer  ▼. 
Oklahoma  State  Bank  of  Altus,  53  OkL 
616,  157  Pac.  767.  An  examination  of  these 
cases  will  disclose  that  they  are  not  in  point. 
This  case  comes  squarely  under  the  first 
provision  of  section  3,  art.  14,  of  the  Con- 
stitution, the  interest  forfeiture  provision. 

[I]  The  evidence  shows  that  the  property 
was  sold  for  taxes ;  that  the  defendant  Lem- 
ons, a  creditor  of  defendant  Cununlns,  came 


into  possession  of  the  tax  certificates  without 
paying  any  consideration  therefor,  and  that 
he  later  transferred  these  certificates  to 
defendant  Chubbudc;  a  brotber-ln-law  of 
B.  y.  Cummins,  without  being  paid  any  con 
slderatlon  therefor;  that  Chubbuck  had 
never  resided  tn  Oklahoma,  bat  was  a  resi- 
dent of  Kansas. 

Plaintiff  Insists  that  this  transaction  was 
fraudulent  and  to  deprive  of  tts  rights  to 
foreclose  Its  mortgage.  If,  as  appears,  the 
transaction  amounted  to  the  payment  of 
the  taxes  by  Cummins  the  Uen  of  the  mort- 
gagee could  not  thereby  be  defeated.  Man- 
ley  y.  Debentures,  "B"  liquidation  Co..  64 
Kan.  673,  68  Pac.  31 ;  Carlthers  v.  Weaver, 
7  Kan.  110 ;  Duffitt  v.  Tohan,  28  Kan.  292. 

[1 0, 1 1  ]  But,  regardless  of  the  foregoing 
the  deed  is  void  for  the  reason  that  the  sale 
price  of  the  land  in  question  included  penalty 
for  nonpayment  of  taxes  when  notice  had 
not  been  mailed  to  the  owner  by-  the  county 
treasurer,  as  then  required  by  section  2, 
c.  73,  S.  Ij.  1910.  Williams  v.  McGill  et 
aL,  169  Pac.  1074. 

It  also  appears  to  be  void  for  the  further 
reason  that  notice  of  application  for  tax  deed 
dose  not  appear  to  have  been  given  to  the 
owner,  as  required  by  section  7415,  R.  It, 
1910.  Dawson  T.  Anderson,  38  Okl.  167. 
132  Pac  666. 

For  the  reasons  stated,  the  cause  Is  re- 
versed, with  directions  to  sec  aside  the  judg- 
ment and  proceed  in  accordance  with  the 
views  herein  expressed. 

RAINET,  a  J.,  and  HARRISON,  PITCH- 
FORD,  McNEILIi,  and  HIOGINS,  iJ„  con- 
cur. 


HOLT  et  al.  V.  >ETNA  BUILDING  &  LOAN 
ASS'N.     (No.  7428.) 

(Supreme  Court  of  Oklahoma.    June  8,  1920. 
Rehearmg  Denied  July  6,  1920.) 

(Svllabut  hv  the  Court.) 

1.  Corporations  ©=3639  —  Foreign  eorporatloa 
oaanot  exercise  other  rights  than  those  coa- 
ferred  on  similar  domestic  corporatioas. 

By  virtue  of  section  44,  art.  9  (section  261, 
Williams'  Ed.)  Constitution,  a  foreign  building 
and  loan  association  cannot  ezerdse  in  this 
state  any  greater  or  different  rights,  powers, 
and  priidleges  than  are  conferred  on  similar 
domestic  corporations. 

2.  Corporations  ®=3657(2)— Comity  does  not 
require  that  foreign  oorporations  enforce  eon- 
traots  oonflieting  with  state  law. 

The  rule  of  comity  does  not  require  that 
foreign  corporations  be  allowed  to  enforce  con- 
tracts in  conflict  with  the  laws  of  this  state,  or 
the  enforcement  of  which  would  give  ta  the 


^sFor  other  cases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Diaests  and  Indexes 


Digitized  by 


Google 


Okl.) 


HOLT  V.  iBTNA  BUILDINa  <fc  LOAN  ASS'N 

(190  P.) 


873 


citizens  of  another  state  an  advantage  which 
a  resident  of  this  state  would  not  have. 

3.  Building  and  loan  associations  ®=>46(3)— i 
Foreign  eorporatlon  cannot  do  business  In 
state  unless  it  compiles  with  state  laws. 

For  a  foreign  corporation  to  be  entitled  to 
exercise  the  rights,  powers,  and  privileges  ac* 
corded  Iniilding  and  loan  associations  under 
article  16,  SS  1487-1532,  Comp.  Laws  1909, 
and  to  enforce  contracts  entered  into  by  it  with 
citizens  of  this  state  in  the  courts  of  this  state, 
it  most  dearl;  appear  that  it  is  being  operated 
in  compliance  with  the  laws  of  this  state  per- 
taining to  such  associations,  and  that  the  busi- 
ness conducted  b;  it  is  in  Iceeping  with  the  pur- 
poses and  aims  of  such  associations  as  defined 
by  these  laws,  and  that  the  character  of  its 
business  is  in  keeping  with  that  permitted  to 
be  conducted  by  domestic  building  and  loan 
associations. 

4.  Building  and  loan  associations  <8=>6(2)  — 
Law  in  force  required  mutuality  In  transac- 
tions, and  did  not  discriminate  against  bor> 
rowing  members. 

Under  the  laws  of  this  state  pertaining 
to  btiilding  and  loan  associations  at  the  time 
of  the  transaction  herein  involved,  mutuality 
was  required,  and  the  borrowing  members  were 
entitled  to  share  equally  in  the  profits  with 
the  nonborrowing  members,  and  they  cannot 
be  required  to  bear  more  than  their  propor- 
tionate amount  of  the  losses  and  expenses  of 
the  association. 

0.  Usury  «=»  1 2— Whether  usury  was  charged 
by  collateral  Instruments  or  devices  bold  a 
question  of  Intent. 
Where  a  contract  is  apparently  fair  on  its 
facsi  and  the  interest  thereby,  as  disclosed  by 
the  terms  of  the  instrument  sued  on,  is  within 
the  legal  limit,  but  the  claim  is  made  that  usury 
was  in  fact  retained,  and  that  such  usurious 
charge  is  evidenced  by  other  collateral  instru- 
ments or  by  some  agreement  or  device  intend- 
ed as  a  cloak  for  such  usurious  transaction,  it 
then  becomes  a  question  of  fact  as  to  whether 
there  was  a  usurious  charge  made  by  such  col- 
lateral instruments  or  by  such  agreement  or 
device,  and  in  such  case  the  intent  of  the  par- 
ties at  the  time  the  contract  was  entered  into 
ia  a  question  to  be  determined  from  all  the 
facts  and  circumstances  in  the  case. 

6.  Interest  <s=33l— Where  rate  contracted  for 
is  sot  aside,  legal  Interest  is  allowable. 

Where  an  attempted  contract  as  to  the 
rate  of  interest  is  set  aside,  interest  should  be 
allowed  at  the  legal  rate  of  6  per  cent,  per  an- 
num. 

7.  Building  and  loan  associations  <s=946(9)— 
Contract  held  not  a  building  and  loan  con- 
tract. 

Kvidence  examined,  and  held,  that  upon  the 
facts  stated  in  the  caae  plaintiff's  loan  was  not 
a  building  and  loan  contract  within  the  purview 
of  our  law,  and  that  plaintiff  was  not  entitled 
to  exercise  the  rights,  powers,  and  privileges 
of  a  building  and  loan  association  under  the 
laws  of  tills  state. 


(Aiditional  Byttabut  hy  Editorial  Btaff.) 

8.  Building  and  lean  associations  <s=3l— Nxtnre 
and  status. 
A  building  and  loan  association  ia  an  or- 
ganization created  for  the  purpose  of  accu- 
mulating a  fund  by  the  monthly  subscription  of 
savings  of  its  members  to  assist  them  in 
building  or  purchasing  for  themselves  dwellings 
or  real  estate  by  loaning  to  them  the  requisite 
money  from  the  funds  of  the  association  upon 
good  security. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Building 
and  Loan  Association.] 

Appeal  from  District  Court,  Ol^lahoma 
County;   Jas.  R.  Talbert,  Special  Judge. 

ActioD  by  the  ^tna  Building  &  Loan  Asso- 
ciation against  L.  M.  Holt  and  B.  I.  Holt 
to  recover  on  a  note,  and  to  foreclose  a  real 
estate  mortgage  upon  land  In  Oklahoma  coun- 
ty. Judgment  for  plaintiff,  and  defendants 
appeal,  and  plaintiff  took  a  cross-appeal.  Re- 
versed, with  directions. 

Wright  ft  Blinn,  of  Oklahoma  City,  and 
Ferry,  Doran  &  Dean,  John  S.  Dean,  and  John 
D.  Rogers,  all  of  Topcka,  Kan.,  and  Ames, 
Chambers,  Lowe  &  Richardson,  of  Oklahoma 
City,  for  plaintiffs  in  error. 

WUliam  P.  Harper,  o£  Oklahoma  City,  for 
defendant  in  error. 

Fred  G.  Dennis,  Bunk  Com'r,  S.  P.  Free- 
ling,  Atty.  Gen.,  and  William  H.  Zwick,  Asst. 
Atty.  Gen.,  Amicus  Curi». 

RAINEi;,  G.  J.  The  iGtua  Building  & 
Loan  Aissociatlon,  a  corporation  of  the  state 
of  Kansas,  hereinafter  referred  to  as  plain- 
tiff, sued  L.  M.  Holt  and  EX  L  Holt,  herein- 
after referred  to  as  defendants,  in  the  district 
court  of  Oklahoma  county,  to  recover  upon  a 
promissory  note  in  the  sum  of  $3,200,  and  to 
foreclose  a  real  estate  mortgage  upon  land 
in  that  county.  Defendants  pleaded  that  the 
contract  was  usurious,  and  prayed  for  Judg- 
ment against  the  plaintiff  for  the  amount  that 
the  penalties  alleged  exceeded  the  claim  of 
the  plaintiff.  Trial  was  had  to  the  court 
without  a  Jury,  and  Judgment  was  entered 
for  the  plaintiff  for  $2,449.39,  with  interest 
thereon  at  10  per  cent,  and  $25  attorney's 
fees.  Just  liow  the  court  treated  the  pay- 
ments made,  or  upon  what  basis  credits  were 
allowed  the  defendants,  is  not  clear.  De- 
fendants appealed,  seeking  to  have  twice  the 
whole  amount  of  interest  contracted  for  ad- 
Judged  against  the  plaintiff.  The  plaintiff 
brought  a  cross-appeal,  seeldng  to  recover ,the 
full  amount  of  the  note  and  interest,  less  the 
value,  as  computed  by  it,  of  certain  stock 
subscribed  for  hy  defendants  as  a  condition 
to  the  loan  made  by  plaintiff  and  assigned  to 
plaintiff  as  collateral  for  the  loan. 

It  appears  that  Lucy  M.   Holt  and  El.  I. 
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Holt,  her  husband,  desiring  to  build  a  home 
on  certain  lots  in  Oklahoma  City,  the  former 
applied  through  a  local  agent  to  plalntift  for 
a  loan  of  13,200.  As  a  condition  precedent  to 
the  loan  she  was  required  to  subscribe  for 
seven  shares  of  stock  of  plaintiff's  corpora- 
tion, denominated  installment  stock,  in  the 
sum  of  $500  each,  payable  in  monthly  pay- 
ments of  $17.50,  which  stock  she  was  requir- 
ed to  assign  to  the  plaintiff  as  collateral. 
The  loan  was  further  secured  by  a  real  estate 
mortgage  upon  the  lots.  The  note  given  hy 
the  defendants  purports  to  bear  Interest  at 
10  per  cent  per  annum,  payable  monthly,  and 
is  as  follows: 

"13,200.00.  First  Mortgage  Beal  Bstate 
Note.  No.  1874.  For  value  received,  we  do 
hereby  promise  to  pay  to  the  .^Eitna  Bailding 
&  Loan  AsBodatioii,  of  Topeka,  Kansas,  on 
or  before  ten  years  after  date  thirty-two  hun- 
dred dollars,  with  interest  thereon  from  date 
thereof,  in  monthly  installments  of  twenty-six 
and  *T/ioo  dollars,  also  monthly  dues  on  seven 
shares  of  stock  in  the  sum  of  seventeen  and 
'"/loo  dollars,  both  interest  and  dues  payable 
on  the  6th  day  of  each  and  every  month  until 
suf&cient  assets  accumulate  to  pay  each  share; 
holder  five  hundred  dollars  per  share  for  ev- 
ery share  held  by  him,  in  accordance  with  the 
by-laws  of  said  association,  and  in  case  of 
default  in  the  payment  of  interest  or  dues  or 
any  part  thereof,  at  the  stated  times,  or  fail- 
ure to  comply  with  any  of  the  conditions  or 
agreements  contained  in  the  first  mortgage  on 
real  estate  given  to  secure  the  payment  there- 
on, then  this  note  shall  immediately  become 
due  and  payable  at  the  option  ot  the  legal 
holder  thereof,  and  shall  after  such  default  bear 
ten  per  cent,  interest  per  annum,  and  if  col- 
lected by  a  snit,  an  attorney  fee  of  twenty- 
five  dollars  may  be  attached  as  costs  in  said 
case.  Dated  at  Oklahoma  City,  Oklahoma,  on 
the  8th  day   of  August,  1911. 

"Lucie  M.  Holt. 

"B.  L  Holt." 

Plaintiff  deducted  from  the  amount  ad- 
vanced to  the  defendants  the  snm  of  $98.25,  a 
part  of  which  was  for  a  membership  fee.  De- 
fendants paid  interest  on  the  note  tn  the 
sum  of  $241.46,  and  stock  installments  in  the 
sum  of  $157.50.  Plaintiff  also  claimed  $42.42, 
with  interest  thereon  on  account  of  Insurance 
paid  on  the  mortgaged  property. 

The  plaintiff  corporation  was  organized  as 
a  building  and  loan  association  under  the 
laws  of  the  state  of  Kansas,  and  has  secured 
a  certificate  of  authority  from  the  state  bank- 
ing commissioner  to  transact  business  in  this 
state,  as  required  by  section  1517,  Comp. 
Laws  1909  (article  8,  Rev.  Laws  1910).  We 
wUi  consider  the  contract  as  on  Oklahoma 
contract,  since  the  laws  of  Kansas  were  not 
pleaded  or  proved. 

The  by-laws  of  the  plaintiff  corporation 
provide  for  making  loans  without  premiums 
and  without  bids,  and  bids  were  not  received, 
nor  premiums  charged  on  this  loan. 

[1,2]  The  plaintiff  corporation  cannot  ex- 


ercise any  greater  or  different  rights,  powers, 
or  privileges  than  are  conferred  upon  Elmilar 
domestic  corporations.  The  mle  of  comity 
does  not  require  that  foreign  oorporatious  be 
allowed  to  enforce  contracts  in  conflict  with 
the  laws  of  this  state,  or  the  enforcement  of 
which  would  give  to  the  citizens  of  another 
state  an  advantage  which  a  resident  does  not 
have.  Section  44,  arL  9,  Const.;  Midland 
Savings  &  Loan  Co.  v.  Deaton,  67  Okl.  622, 
157  Paa  285;  Midland  Savings  &  Loan  Oo. 
V.  Summers,  68  Okl.  641,  160  Pac  488 ;  Mid- 
land Savings  &  Loan  Co.  v.  NIcoll,  76  Okl.  27, 
183  Pac  731 ;  Washington  NaUonal  Building, 
Loan  &  Investment  Association  v.  Stanley,  38 
Or.  319,  63  Pac.  489,  58  L.  B.  A.  816,  84  Am. 
St  R^.  793 ;  Falls  v.  United  States  Saving, 
Loan  &  BuUding  Co.,  97  Ala.  417,  13  South. 
25,  24  L.  R.  A.  174,  38  Am.  St  Rep.  IM; 
Rhodes  V.  Missouri  Savings  &  Loan  Co.,  173 
IlL  621,  90  N.  B.  998,  42  U  B.  A.  93. 

Defendants  contend  that  plaintiff  Is  not  a 
building  and  loan  association  within  the  pur- 
view of  the  laws  of  this  state,  and  that  the 
transaction  between  plaintiffs  and  defendants 
was  a  mere  lending  and  borrowing  of  money, 
subject  to  the  laws  governing  such  transac- 
tions. It  is  urged  by  defendants  that  the  es- 
sence of  a  buUcUng  and  loan  assodatioa  un- 
der the  laws  of  this  state  is  mutuality,  and 
that  a  failure  of  mntnaUt7  or  of  the  sttx^- 
holders  to  share  alike  destroys  the  character 
of  a  building  and  loan  association. 

[S-S]  The  building  and  loan  association 
laws  in  effect  at  the  time  the  contract  was 
made  are  found  in  Comp.  Laws  1909,  art  14, 
Sf  1487-1532,  both  Inclusive.  Se<itlon  1488 
provides:  "~ 

"The  capital  stock  of  any  corporation  cre- 
ated by  virtue  of  this  act  slwll  at  no  time  om- 
sist  of  more  than  two  thousand  five  hundred 
shares,  of  two  hundred  d<dlar8  each,  or  five 
thousand  shares  of  one  faandred  dollars  each, 
the  installments  on  which  stock  are  to  be  paid 
at  such  time  and  place  as  the  by-laws  shall 
appoint,  no  periodical  payment  to  be  made 
exceeding  two  dollars  on  each  share.  Bvery 
share  of  stock  shall  be  subject  to  a  lien  for  the 
payment  of  unpaid  installments  and~>  other 
charges  incurred  thereon,  under  the  provisions 
of  the  charter  and  by-laws,  ano  the  by-laws 
may  prescribe  the  form  and  manner  of  enforc- 
ing such  lien.  New  shares  of  stock  may  be  is- 
sued in  hen  of  the  shares  withdrawn  or  for- 
feited. The  stock  may  be  issued  in  one  or 
more  successive  series,  in  such  amonnt  aa  the 
board  of  directors  or  stockholders  may  deter- 
mine, and  any  stockholder  wisfaing  to  with- 
draw from  the  said  corporation  shall  have  pow- 
er to  do  so  by  giving  thirty  days'  notice  of  his 
or  her  intention  to  withdraw,  when  he  or  she 
shall  be  entitled  to  receive  the  amonnt  paid 
in  by  him  or  her,  and  such  proportion  of  the 
profits  as  the  by-laws  may  determine,  leu  all 
fines  and  other  charges:  Provided,  that  at  no 
time  shall  more  than  one-half  of  the  fnnda 
in  the  treasury  of  the  corporation  be  applicable 
to   the   demands  of  withdrawing   stockholders 
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withoot  the  conaent  of  the  board  of  directors, ,  sue  stock  that  will  give  the  holders  thereof  a 

and  that  no   stockholder  shall  be   entitled  to   preference  over  the  other  stockholders,  nuleas 

withdraw  whose  stock  is  held  in  pledge  for  se-    empowered  to  do  so  by  law.    9  C!orpus  Juris, 

curity.    •   •    •»  93g.  King  v.  International  Bldg.,  eta.  Union, 

r.i  /  K  .,^.  ^  ,  .  „       ,       „   170  ni.  135,  48  N.  E.  677. 

[«]  A  building  and  loan  association  is  an  ^^  j^  ^  ^  ^^^^^ 

organization  created  "for  the  Purpose  of  ac-.^    ^^^  j^^  association  was  bound  to  treat 
ctunulating  a  fund  by  the  monthly  subscrip-  L^  ^^^^^^^  ^^         ^^^^^  ^^  ^^^^ 

tton  of  savings  of  Its  members  to  assist  them  l^„„„»4^„  „**>,«  ^„i.„„n*^  „#  ♦>,«.  ,.»»—.-« 
,..,,.  ,     .        .       , ,.         ,       I  tra vention  of  the  mutuality  of  tne  company 

in    building   or   purchasing    for    themselves  \         ^^^^  ^^  Thompson  on  Bldg. 

dwellings  or  real  estate  by  loaning  to  them  |  314;  Wlerman  v. 

the  requisite  money  from  the  funds  of  the  ,„,„„„„«««!  n^L    .*>    TT„i«n   «t  tii    A„n 


association  upon  good  security."  2  Am.  &  E. 
Enc.  604 ;  Rhodes  v.  Missouri  Savings  &  Loan 
Co.,  supra.  To  secure  the  benefits  of  the  law 
pertaining  to  building  and  loan  associations, 
It  must  be  shown  that  the  business  conducted 
Is  In  keeping  with  the  aims  and  purposes  of 
such  assodatlous  as  defined  by  the  laws  of 
this  state  It  must  be  apparent  that  the  as- 
sociation claiming  the  benefits  of  the  build- 
ing and  loan  association  laws  was  formed 
and  Is  being  maintained  for  the  purpose  of 
enabling  the  members  thereof  to  provide  a 
fund,  by  means  of  small  periodical  payments, 
which  can  be  loaned  to  members  upon  advan- 
tageous terms  for  the  purpose  of  enabling 
tiiem  to  become  home  owners,  and  thus  en- 
courage thrift  and  economy,  and  thereby  pro- 
mote good  citizenship.  Midland  Savings  & 
Loan  Co.  v.  Nlcoll,  supra.  The  members  of 
these  associations  are  presumed  to  be  people 
of  limited  means,  who  are  unable  to  borrow 
money  by  the  usual  and  ordinary  methods, 
and  the  underlying  idea  is  to  accommodate 
the  iworer  and  less  fortunate  members  of  so- 
ciety by  permitting  them  to  make  payments  i  entitled  to  share  equally  in  the  profits  with 
of  small  sums  out  of  their  curroit  wages,  and  j  the  nonborrowing  members,  and  they  could 
thus  obtain   the  means  of  owning  modest  |  not  be  required  to  bear  more  than  their  pro- 


International  Bldg.,  etc..  Union,  87  lU.  App. 
S60 ;  Bhodes  ▼.  Missouri  B.  ft  L.  Ass'n.-Bnpra. 

"The  building  association  idea  implies  abso- 
lute co-operation.  The  theory,  as  first  under- 
stood and  practiced,  was  that  the  common  fand 
should  be  made  up  by  all  the  members  upon 
a  common  ground.  The  ownership  of  this  fund 
was  absolutely  in  the  members  according  to 
the  amount  of  their  shares  of  stock.  Payments 
into, this  common  fund  were  made  at  tlie  same 
time  and  upon  the  same  number  of  shares  in 
the  same  amounts  by  all  the  members;  the 
fund,  when  at  a  divisible  size  as  fixed  by  the 
charter  of  the  association,  was  then  divided 
according  to  the  claims  of  the  respective  mem- 
l>ers  based  upon  their  share  holdings.  Great 
simplicity  and  absolute  mutuality  were  the 
strong  characteristics  of  the  scheme."  Thomp- 
son on  Bldg.  and  Loan  Aas'ns  (2d  Ed.)  124. 

See,  also,  2d  Ed.,  {  129 ;  Endllch  on  Bldg. 
and  Loan  Associations,  g§  38, 119. 

It  seems  clear  that  nnder  the  laws  of  this 
state,  as  they  existed  at  the  time  of  the  trans- 
actions b^rfeln  involved,  mutuality  was  re- 
quired, and  that  the  borrowing  members  were 


homes.  Such  associations  were  usually  local 
In  their  operations,  and  were  supposed  to  be 
prudentiy  and  economically  managed,  and 
when  so  organized  and  managed  were  pro- 
ductive of  industry  and  frugality  upon  the 
part  of  the  members,  and  were  entitled  to  the 
confidence  of  the  classes  of  persons  for  whose 
benefit  they  were  organized.  Midland  Savings 
ft  Loan  Co.  t.  Nlcoll,  supra ;  ^  Corpus  Juris, 
921 ;  Endllch  on  Building  and  Loan  Associa- 
tions (2d  Ed.). 

By  section  1511,  Comp.  Laws  1909,  in  effect 
at  the  time  this  contract  was  mad«.  these  as- 
sociations were  granted  certain  exemptions  for 
the  reasons,  as  stated  in  said  laws,  that  soch 
associations  were  aggr^ations  of  laborers, 
mechanlCB,  working  men,  working  women, 
and  tradesmen,  who  start  without  any  paid- 
up  capital  and  pay  In  on  their  stock  only 
small  weekly  or  monthly  assessments,  which 
assessments  are  immediately  loaned  to  one 
of  the  members  of  the  association  for  the  pur- 
.  pose  of  building  a  home  for  such  member. 

The  plan  and  purpose  of  the  organization 
contemplates  mutuality,  and  that  the  stock- 
holders share,  and  share  alike,  in  the  benefits 
and  prodts,  as  well  as  the  losses,  of  the  asso- 
daUon.    The  corporation  has  no  power  to  Is- 


porUonate  amount  of  the  losses  and  expenses 
of  the  association. 

With  the  forgoing  In  mind,  let  us  examine 
the  facts  in  the  present  case.  Membership 
in  the  association  was  open  to  any  person, 
firm,  or  corporation  making  proper  applica- 
tion for  the  amount  of  stock  desired,  and  pay- 
ing ah  entrance  fee  of  $2.50  per  share.  The 
authorized  capital  stock  was  $20,000,000,  di- 
vided into  40,000  shares  of  $500  each,  and 
classified  as  Installment,  prepaid,  dividend, 
and  deposit  stock.  Installment  stock  was 
that  sold  to  the  borrowers  and  put  up  as  col- 
lateral for  loans.  It  was  divided  Into  shares 
of  a  par  value  of  $500  each,  designated  as 
"A,"  "C,"  and  *T>,"  and  sold  on  monthly  pay- 
ments of  $2.50  per  share  for  119  months,  $4 
per  share  for  88  months,  and  $5  per  share  for 
74  months,  respectively.  The  other  classes  of 
stock  were  purely  Investment  stock.  Under 
the  by-laws,  deposit  stock  was  issued  to  suit 
the  convenience  of  the  depositor.  Section  3, 
art.  3,  of  the  by-laws  of  the  association  pro- 
vided that,  when  dividends  were  declared  on 
deposit  stock,  a  sum  equal  to  60  per  cent,  of 
the  earnings  of  all  money  paid  on  such  shares 
should  be  placed  to  their  credit;  provided, 
that  the  amount  so  credited  should  not  exceed 
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B  per  cent,  per  annum.    It  was  further  pro- 
vided that — 

"Stockholders  may  withdraw  their  deposit 
shares  at  an^  time,  and  may  receive  all  money 
paid  on  their  shares,  with  five  per  cent,  divi- 
denda  as  herein  provided." 

Dividend  shares  were  issued  on  the  pay- 
matt  of  $500  per  share,  or  fractional  part 
thereof,  and  holders  of  these  shares  were  en- 
titled to  receive  00  per  cent  of  all  the  earn- 
ings on  the  amount  invested  in  such  shares, 
provided  the  Interest  so  paid  and  credited 
should  not  exceed  6  per  cent,  per  annum.  The 
by-laws  further  provided  that — 

"Dividend  shares  can  be  withdrawn  after  one 
year  from  date  of  issue  and  sixty  days'  writ- 
ten notice  to  the  secretary,  and  the  share- 
holder shall  receive  the  full  amount  paid  for 
such  stock,  with  interest  to  date  of  withdrawal : 
Provided,  that  such  stock  may  be  retired  and 
paid  off  whenever  the  board  of>directors  may 
deem  it  to  the  interests  of  the  association  to 
do  so,  the  same  as  though  voluntarily  with- 
drawn." 

Full-paid  deposit  stodc  was  Issued  In  cer- 
tificates of  $50  or  any  multiple  thereof  on 
payment  of  50  per  cent,  of  the  par  value  of 
the  same,  and  was  payable  in  full  10  years 
from  date  of  issue  without  interest: 

"Provided,  the  earnings  shall  not  exceed  the 
per  cent,  of  profit  credited  to  other  classes 
of  stock." 

Section  13,  art  3,  of  the  by-Iaw»  reads': 

"All  profits  arising  from  the  abareholdeis'- 
payments  shall  he  gummed  up  as  a  whole  in 
the  months  of  January  and  July,  of  each  year, 
and  out  of  such  profits  shall  be  paid  all  in- 
terest due  and  payable  on  prepaid,  deposit  and 
dividend  shares,  taxes  on  the  assessed  stock 
of  the  association  and  losses,  if  any.  The  iMard- 
of  directors  shall  then  declare  the  remainder  of 
such  profits  as  dividends  to  all  installment 
stock  pro  rata  to  the  book  value  thereof,  and 
all  dividends  so  declared  shall  be  credited  to 
such  stock  on  the  books  of  the  association  and 
sbaU  earn  dividends  thereafter  the  same  as 
cash  payments  on  the  stock," 

From  the  foregoing  It  clearly  appears  that 
the  plaintiff  was  not  a  building  and  loan  asso- 
ciation as  contemplated  by  the  laws  of  Okla- 
homa in  existence  at  the  time  the  contract 
was  made.  The  stockholders  were  not  con- 
fined to  those  persons  mentioned  in  the  laws 
of  this  state,  and  contemplated  by  the  laws 
in  force  at  the  time  of  the  contract  The 
stock  was  not  necessarily  purchased  by  those 
of  limited  means,  but  could  be  subscribed  for 
by  capitalists,  corporations,  or  by  any  per- 
son desiring  attractive  interest  on  his  invest- 
ments, as  well  as  by  those  compelled  to  sub- 
scribe for  It  In  order  to  secure  a  loan.  There 
was  a  want  of  mutuality  between  the  borrow- 
ing 'stockholders  and  the  others,  in  that  the 
borrowing  members — ^installment  stockholders 
— ^were  not  entitled  to  an^  profits  until  after 


"all  interest  due  and  payable  on  prepaid,  de- 
posit and  dividend  shares,  taxes  on  the  as- 
sessed stock  of  the  association  and  losses,  if 
any,"  were  paid,  whereas  other  stockholders 
were  entitled  to  interest  on  their  stock  ont 
of  its  earnings  without  any  deduction  for 
taxes  and  losses. 

Moreover,  loans  were  not  let  Iqr  bidding,  as 
provided  by  section  1490,  Comp.  Laws  1909. 
Midland  Sav.  &  Loan  Co.  v.  Deaton,  supra; 
Midland  Sav.  &  Loan  Co.  v.  Summers  et  aL, . 
supra.  Nor  was  there  any  llniit  to  the 
amount  of  stock  which  an  individual  might 
acquire.  Midland  Sav.  &  Loan  Co.  t.  NIooll, 
supra. 

The  foregoing  discussion  has  refer^ice  to 
the  building  and  loan  association  laws  as 
they  existed  at  the  time  of  the  transacUon 
here  involved.  Since  that  time  material 
amendments  have  been  made  to  the  law.  See 
chapter  15,  art  7,  and  article  8,  Rev.  Laws 
1910;  chapter  200,  p.  445,  Sess.  Laws  1913; 
chapter  238,  p.  616,  Sess.  Laws  1913;  chap- 
ter 283,  p.  659,  Sess.  Laws  1915. 

Since  plaintift  was  not  a  buUdlng  and  loan 
association  under  our  law  in  effect  at  tlie 
time  the  contract  was  made,  and  therefore 
was  not  entitled  to  the  rights  and  privileges 
pertaining  to  such  associations,  what  was 
the  status  of  the  loan!  It  camiot  be  worse 
than  that  of  an  ordinary  loan,  and,  consider- 
ing the  uncertainty  of  ttie  law  and  the  ded- 
slous  relating  thereto,  it  ought  to  have  what- 
ever security  the  law  can  throw  around  it  as 
a  loan,  and  not  be  subjected  to  tlie  severe 
penalties  imposed  on  those  who  wantonly  and 
flagrantly  violate  the  law.  ^tna  Bldg.  & 
Loan  Ass'n  v.  Bouch,  82  Okl.  785, 124  pac  24 ; 
Midland  Sav.  &  Loon  Co.  v.  Deaton,  supra; 
Midland  Sav.  8c  Loan  Co.  y.  Simimers  et  aL, 
supra. 

[(,  7]  The  rate  of  interest  stipulated  in  the 
note  was  10  per  cent,  per  annum,  but  the  en- 
tire contract,  being  invalid  under  our  view, 
stands  as  if  the  loan  had  been  made  without 
reference  to  interest  In  which  case  not  the 
maximum  contract  rate,  but  the  legal  rate,  of 
6  per  cent,  per  annum  is  the  rate  to  be  charg- 
ed. Section  2,  art  14  (section  313,  WUllam's 
Ed.)  Const ;  15  Ruling  Case  Law,  21 ;  Wash- 
ington, etc.,  Co.  T.  Stanley,  supra;  Ew^  v. 
Daggs,  108  U.  S.  143, 2  Sup.  Ct  408,  27  U  Ed. 
689. 

It  is  urged  by  the  defendants  tliat  the 
contract  is  usurious,  and  that  therefore  the 
plaintifT  should  forfeit  twice  the  amount  of 
the  interest  contracted  for,  but  the  contract 
Itself  does  not,  on  its  face,  purport  to  be  In 
excess  of  the  contract  rate  allowed  by  law. 
It  was  made  when  sections  1492  and  1523, 
Comp.  Laws  1909,  were  in  eSect,  and  those 
laws  attempted  to  permit  .building  and  loan 
associations  to  make  charges  not  peanlsslble 
by  ordinary  loan  companies. 

Therefore,  In  the  absence  of  evidence  to  im- 
pute an  intent  to  collect  greater  than  the 
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legal  rate  of  taiterest,  snch  intent  will  not  be 
implied,  ^tna  Bldg.  &  Loan  Aas'n  y.  Rouch, 
supra ;  Midland  Sav.  &  Loan  Co.  v.  Deaton, 
supra ;  Midland  Sav.  &  Loan  Oo.  v.  Siunmo:, 
Bupra;  Washington,  eta,  Co.  v.  Stanley,  su- 
pra. While  we  hold  that  the  contract  of  the 
plaintiff  was  not  strictly  a  building  and  loan 
contract  under  the  laws  in  effect  at  the  time 
of  this  transaction,  there  Is  nothing  in  the 
record  to  show  that  It  did  not  In  good  faith 
contract,  b^leving  that  it«  contract  was  valid. 
And  in  view  of  the  sections  of  the  Compiled 
Laws  of  1909,  cited  supra,  an  Intent  to  charge 
usury  win  not  therefore  be  implied. 

Having  determined  that  plaintiff's  contract 
Is  not  strictly  a  bnUdlng  and  loan  contract, 
dues  upon  stock,  fines,  membership  fees,  and 
all  other  payments  made,  except  Interest  ac- 
tually doe  and  the  necessary  and  statutory 
fees  for  examining  the  title  and  preparing  the 
Abstract,  must  be  credited  on  the  loan.  Mid- 
land Sav.  &  Loan  Co.  v.  Deaton,  supra ;  Mid- 
land Bay.  &  Loan  Co.  v.  Summer,  supra; 
Meron^y  v.  Atlanta  Bldg.  &  Loan  Ass'n,  116 
N.  C.  882,  21  S.  E.  924,  47  Am.  St.  Bep.  841. 

It  is  urged  that  wh»i  these  items  are  ap- 
plied on  the  loan  that  the  interest  rate  there- 
for becomes  greater  than  10  per  cent  and  the 
contract  therefore  becomes  usurious.  Sec- 
tion 2,  c  119,  SesB.  Laws  1910,  effective 
at  the  time  this  transaction  was  entered  into, 
provides  a  forfeiture  of  twice  the  amount  of 
the  usurious  interest  charged.  The  position 
of  the  defendants  is  stated  by  their  counsel 
in  bis  brief  as  follows: 

"The  contract  unequivooally  calls  for  and  re- 
quires defendants  to  pay  200  monthly  install- 
ments on  the  stock  in  order  to  mature  it  and 
entitle  thtm  to  a  diadiarie  of  their  obligation, 
and  requires  monthly  payments  of  200  inataU- 
ments  of  interest  in  the  aggregate  sum  of  $5.- 
384.  The  defendants  are  entitled  to  double 
this  sum,  amounting  to  $10,668.  Crediting  the 
principal  debt  with  the  .amount  retained  by 
plaintiff,  $59.50,  and  the  amount  paid  on  the 
'stock,  $157.50,  leaves  a  principal  sum  of  $3,- 
083.  Deducting  this  from  the  forfeiture  leaves 
the  defendants  entitled  to  a  judgment  against 
the  plaintiffs  in  excess  of  the  amount  due 
plaintiff  in  the  sum  of  $7,580." 

While  the  penalty  to  be  imposed  for  usury 
Is  a  matter  for  legislative  enactment,  and  not 
for  Judicial  determination,  the  Injustice  of 
permitting  a  recovery  of  the  amount  urged, 
in  addition  to  the  sums  already  received  on 
the  loan,  is  so  manifest  that  a  forfeiture  will 
not  be  implied  from  any  mere  irregularity  of 
the  transaction.  In  view  of  the  uncertainty 
of  the  building  and  loan  law  at  the  time  of 
-this  transaction,  a  corrupt  Intent  must  be 
flbown  before  the  i>enalty  can  be  imposed, 
and,  regardless  of  what  the  law  may  be  where 
I>ersons  eititer  into  a  transaction  which  they 
both  understand  at  the  time  to  be  a  mere 
loan,  the  intent  in  a  transaction,  whidti  both 


belief  that  the  transaction  is  in  fact  a  build- 
ing and  loan  transaction,  is  important,  and 
the  penalties  of  usury  will  not  be  imjxwed  In 
the  absence  of  a  showing  of  corrupt  intent  to 
charge  usury.  It  has  been  the  holding  of 
this  court  that  in  order  for  a  contract  to  be 
usurious  there  must  be  ii}  fact  an  excessive 
charge,  and  such  charge  must  be  made  with 
the  unlawful  and  corrupt  intent  to  take  In- 
terest in  excess  of  the  lawful  rate.  Garland 
et  al.  V.  Union  Trust  Co.  et  al.,  49  Okl.  654, 
154  Paa  676;  Deming  Investment  Oo.  v. 
Grigsby,  163  Pac.  630.  And,  while  the  hold- 
ing in  Midland  Savings  &  Loan  Co.  v.  Tuohy, 
170  Pac.  244,  that  whenever  the.  usurious 
character  of  the  transaction  is  revealed  on 
the  face  of  ^e  instrument  the  unlawful  in- 
tent to  charge  or  receive  an  Illegal  rate  of  In- 
terest for  the  money  loaned  will  be  Inferred 
from  the  Instrument  itself,  Is  correct.  In  the 
abB«ice  of  proof  to  the  contrary.  It  Is  also 
fundamental  that  where  the  contract  is  A'p- 
parently  faiir  on  Its  face,  and  the  interest, 
as  disclosed  by  the  terms  of  the  instrument 
sued  on.  Is  within  the  legal  limit,  but  the 
claim  is  made  that  usury  was  in  fact  re- 
tained, and  that  such  usurious  charge  is  evi- 
denced by  other  collateral  instruments  or  by 
some  agreement  or  device  intended  as  a  cloak 
for  such  usurious  transaction,  as,  for  in- 
stance, the  charging  of  premiums  for  stock, 
it  then  becomes  a  question  of  fact  as  to 
whether  such  sums  were  in  truth  and  in  fact 
reserved  and  charged  as  interest,  or  for  the 
collection  of  interest  thereOn,  or  as  a  device 
to  secure  an  illegal  rate  of  Interest,  and 
whether,  if  so  charged,  they,  or  the  interest 
thereon,  together  with  the  amount  of  Interest 
reserved  in  the  note,  would  amount  to  usury, 
and  in  such  case  the  Intent  of  the  parties  at 
the  time  the  contract  was  entered  into  is  a 
question  to  be  determined  from  all  the  facts 
and  circumstances  in  the  case.  Garland  et 
eL  v.  Union  Trust  Co.,  supra ;  Tyler  on  Usury, 
pp.  103-105. 

Usury  statutes  that  work  a  forfeiture  are 
penaL  Stockyards'  State  Bank  v.  Johnston, 
52  OkL  32,  152  Pac.  585;  Bweil  y.  Daggs, 
supra;  Poppleton  v.  Nelson,  12  Or.  349,  7 
Pac.  492 ;  39  Cyc.  010,  and  cases  dted ;  Tyler 
on  Usury,  p.  374.  Such  statutes  must  be 
strictly  construed,  arid  before  one  can  recover 
the  penalty  therein  imposed  he  must  state 
specifically  every  fact  to  bring  himself  stript- 
ly  within  all  their  terms.  Butner  v.  Western 
Union  Tel.  Co.,  2  Okl.  234.  37  Pac.  1087. 

Where  transactions  are  penal  or  criminal 
In  their  nature,  the  Intent  of  the  parties 
Is,  in  the  absmce  of  something  to  Indicate  the 
contrary,  material. 

In  Tyler  on  Usury,  pages  109,  110,  It  Is 
said; 

"The  question  of  usury  is  always  put  upon 
the  intention  and  purpose  of  the  parties;  and, 
in  order  to  make  a  contract  usurlons,  it  must 


parties  entered  into  in  good  faith  with  the, be  apparent,  either  upon  the  face  of  it  or  by 
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evidence,  that  the  intention  of  the  parties  in 
the  creation  of  it  was,  by  means  of  shift  or 
device,  to  take  more  than  legal  interest  for 
the  loan  or  forbearance  of  money.  It  depends 
npon  the  intent  of  the  parties,  and  the;  may 
show  anything  to  make  it  appear  that  there 
was  no  corrupt  agreement.  The  authorities, 
both  ancient  and  modern,  speak  a  language  on 
this  point  too  nniform  and  plain  to  be  mis- 
taken. We  cannot  know  the  agreement  unless 
we  look  at  the  intention.  This  is  the  essence 
of  every  contract,  as  well  as  of  every  crime. 
There  must  be  a  criminal  intention  or  there 
can  be  no  guilt.  Upon  any  other  principle  the 
statute  against  usury  would  operate  as  a  snare, 
in  which  the  artful  and  designing  might  intrap 
their  neighbors  by  setting  up  and  establishing 
Dsury  where  none  was'  ever  intended.  But 
where  a  party  deliberately  and  knowingly  takes 
a  greater  rate  of  interest  than  the  statute  al- 
lows, the  law  fixes  the  interest,  and  pro- 
nounces the  transaction  usurious.  Thus  it  ap- 
pears that,  in  order  to  constitute  usury,  there 
must  be:  (1)  A  loan,  express  or  implied;  (2) 
an  understanding  between  the  parties  that 
the  money  lent  shall  or  may  be  returned;  (3) 
that  for  such  loan  a  greater  rate  of  interest 
than  is  allowed  by  law  shall  be  paid,  or  agreed 
to  be  paid,  as  the  esse  may  be;  and  (4)  a 
corrupt  intent  to  take  more  than  the  legal 
rate  for  the  use  of  the  money  loaned.  Unless 
these  four  things  concur  in  every  transaction, 
it  is  safe  to  affirm  that  no  case  of  usury  can 
be  declared;  and  this  may  be  regarded  as  a 
rule  universally  recognized  in  all  the  states." 

Whatever  may  have  been  the  facts  in  the 
Tuohy  Case,  mipra,  the  note  sued  on  herein  la 
not  on  its  face  nsurious.  It  recites  a  payment 
of  $26.67  per  month  or  10  per  cent  per  an- 
nnm.  The  defendants  also  purchased  Install- 
ment stock  for  which  they  were  to  pay  pre- 
mlnms  regularly,  and  which  stock  they  pledg- 
ed as  collateral  for  the  loan.  The  making  of 
the  loan  without  competitive  bids  and  the 
failure  of  the  plalntilF  to  sell  installment 
stock  to  the  defendants  on  Ihe  same,  or  as 
favorable,  terms  as  stock  was  sold  to  other 
classes  of  stockholders,  under  the  laws  exist- 
ing at  the  time  of  the  transaction,  made  it 
ultra  Yires;  but  these  facts.  In  the  absence 
of  an  Intent  to  charge  more  than  the  legal 
rate  of  interest  on  the  money  loaned,  are  not 
sufficient  to  fasten  on  the  transaction  the 
penalties  of  nsnry.  If  the  contract  had  been 
In  fact  a  building  and  Toan  contra9t,  it  could 
not  consistently  be  argued  in  view  of  sec- 
tions 1492  and  1523,  Comp.  Laws  1909,  supra, 
that  the  transaction  was  entered  into  in  bad 
faith,  or  with  the  intent  to  charge  usury; 
and,  while  the  motive  of  the  plaintiff  corpo- 
ration Is  a  proper  subject  to  be  submitted  to 
the  jury  or  to  the  court  trying  the  case,  this 
court  cannot  presume,  in  the  -absence  of  any 
finding  of  corrupt  motive  or  from  the  facts 
shown  by  the  record,  that  plalntifT  did  not 
act  on  the  belief  that  the  transaction  was  en- 
tered into  in  good  faith  as  a  building  and 
loan  transaction. 


The  defendants,  having  givoi  their  note  In 
good  faith  to  procure  the  loan,  are  UKHrally 
bound  to  pay  the  debt  and  to  return  the  mon- 
ey actually  received,  with  interest  at  the  le- 
gal rate.  Garvin  v.  Lintoo,  62  Ark.  S70,  36 
S.  W.  430,  37  S.  W.  669. 

In  this  case  there  has  been  no  finding  of 
usury.  The  note  sued  on,  on  its  face,  dioes 
not  show  usury.  The  defense  of  usury  must 
be  made  out  from  the  collateral  transactions ; 
and,  while  we  hold  that  the  transaction  is 
not  a  building  and  loan  transaction,  in  fact, 
we  are  not  prepared  to  say  from  the  facts  In 
the  record  that  the  whole  transaction  was  a 
scheme  to  collect  an  Illegal  rate  of  interest 
The  correct  rule  to  be  followed  In  this  case  is, 
we  think,  that  laid  dovnn  In  .Stna  Building 
&  Loan  Association  v.  Boudi,  supra.  Prop- 
er credits  must  be  given  on  the  note,  and  in- 
terest should  be  allowed  at  the  legal  rate. 

It  follows  that  plaintiff  is  entitled  to  judg- 
ment for  the  principal  of  the  note  sued  on  and 
for  insurance  money  advanced  on  the  prop- 
erty, after  allowing  credit  on  said  sums  for 
payments  made  on  stock  purchased  and  for 
entrance  fees  collected  when  the  loan  was 
made,  with  6  per  cent,  interest  per  annum 
from  the  time  the  money  was  received  by  de- 
fendants or  advanced  for  them.  This  cause  is 
therefore  reversed,  with  directions  to  the 
trial  court  to  render  judgment  accordingly. 

HARRISON,  KANE,  PITCHFORD,  JOHN- 
SON, McNCILL,  and  BAILBX,  JJ.,  concur. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  ct  ti.  v.  GIST. 

(No.  8820.) 

(Supreme  Ciourt  of  Oklahoma.    Jane  15>  1920.) 

(Svttahut  by  th*  Oourt.) 

1.  Courts  «=s>489(9)— State  courts  have  juris- 
diction In  action  for  difference  between  legal 
and  Illegal  freight  charges. 

State  courts  have  jurisdiction  in  an  action 
against  a  common  carrier  to  recover  the  differ- 
ence between  illegal  and  excessive  freight 
charges  and  the  established  rate  prescribed  by 
law,  the  issue  involved  being  one  of  fact,  though 
in  passing  on  the  facts  it  may  be  necessary  for 
the  court  to  construe  the  rate  established  by 
law. 

2.  Carriers  «=>200  —  At  commoa  law  action 
eould  be  maintained  to  recover  oxeoss  over 
reasonable  freight  cfiarge. 

At  common  law,  where  a  carrier  refused  to 
receive  goods  offered  for  carriage  except  upon 
the  payment  of  an  unreasonable  sum,  or  re- 
ceived the  goods  and  carried  them  mi  then 
exacted  an  onreasohable  charge  as  a  conditioa 
of  the  delivery  of  the  goods,  an  action  could 
be  maintained  in  court  to  recover  the  excess 
over  a  reasonable  charge. 
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3.  Carrlars  ^s>30— No  relief  from  unreuona- 
ble  freight  charge  where  rate  charged  was 
fixed  by  Interstate  Cominerce  Commission. 

After  the  passage  of  Act  Cong.  Feb.  ,4, 
1887,  known  as  the  Interstate  Commerce  Act,  a 
shipper  could  not  maintain  an  action  against  a 
common  carrier  to  obtain  relief  from  an  alleged 
unreasonable  freight  charge  exacted  from  him 
for. an  interstate  shipment  or  shipment  from 
one  territory  to  a  point  of  destination  in  an- 
other territory,  without  reference  to  any  pre- 
yious  action  by  the  Interstate  Commerce  Com- 
mission, where  sitch  rate  bad  been  filed  with 
that  Commission  and  promalgated  as  provided 
by  the  Commerce  Act  as  the  rate  which  it  was 
the  duty  of  the  carrier  under  that  act  to  en- 
force against  the  shipper  until  changed  in  ac- 
cordance with  the  proTisions  of  that  statute, 

4.  Indians  «=>39— United  State*  sovereign  In 
Indian  Territory. 

The  United  States  had  full  sovereiKnty 
within  the  Indian  Territory. 

5.  Territories  €=>  15— Right  of  Way  Act  pro- 
viding for  rates  for  transportation  was  abro- 
gated by  Organic  Act  as  to  shipments  from 
Indian  Territory  Into  Oklahoma  Territory. 

The  provisions  of  the  Choctaw  Coal  &  Rail- 
way Company  Right  of  Way  Act  of  Congress, 
approved  February  18,  1888,  prohibiting  the 
railway  from  cliarging  the  inhabitants  of  Indian 
Territory  a  greater  rate  of  freight  than  author- 
ized by  the  laws  of  the  states  of  Arkansas  and 
Texas  for  services  and  transportation  of  the 
same  kind,  were  superseded,  abrogated,  and 
annulled  by  Act  Cong.  May  2,  1890,  known  as 
the  Organic  Act,  under  which  the  territory  of 
Oklahoma  was  carved  out  of  the  Indian  Terri- 
tory and  became  an  organized  territory,  in  no 
far  as  rates  on  shipments  from  Indian  Terri- 
tory to  points  of  destination  in  Oklahoma  Ter- 
ritory were  concerned. 

6.  Territories  €=9 1 3— Oklahoma  Territory  carved 
from  Indian  Territory  became  a  separate  and 
distinct  territory. 

Oklahoma  Territory,  by  Act  Cong.  May 
2,  1890,  though  carved  out  of  the  Indian  Ter- 
ritory, became  a  political  entity  as  an  organ- 
ist territory  of  the  United  States,  and  thence- 
forth was  as  separate  and  distinct  from  the 
Indian  Territory  as  any  other  organized  ter- 
ritory of  the  United  States. 

7.  Territories  ^=>I8 — Commerce  between  In- 
dian Territory  and  territory  of  Oklahoma 
was  within  Jurisdiction  of  Interstate  Com- 
merce Commission. 

The  Oklahoma  Territorial  Organic  Act  of 
Congress  of  May  2,  1880,  operated  to  cut  the 
Indian  Territory  into  two  separate  territories, 
«ne  organized  and  the  other  unorganized,  and 
immediately  and  concurrently  with  the  creation 
of  the  territory  of  Oklahoma  the  transporta- 
tion of  property  by  railroad  from  point  of  ori- 
gin in  the  Indian  Territory,  as  that  territory 
existed  after  Act  May  2,  1890,  to  a  place  of 
destination  within  the  territory  of  Oklahoma, 
fell  under  the  jurisdiction  of  the  Interstate 
Gommerce  Commission. 


8.  Territories  <S=>t8— interstate  Commerce  Act 
covered  transportation  from  a  territory  to  ■ 

territory. 
The  provisions  of  Interstate  Cominerce  Act 
Feb.  4,  1887,  covered  transportation  from  a 
territory  to  a  territory,  without  regard  to  the 
geographical  boundary  lines  of  the  territories 
at  the  time  it  was  enacted.  The  act  looked  to 
the  future  as  well  as  the  thsn  present. 

9.  Constitutional  law  iSs>70( I)— Rate-making 
power  Is  legislative  and  not  Judicial. 

The  rate-making  power  is  legislative  and 
not  jndicial. 

10.  Statutes  €=3217— History  of  time  of  enact- 
ment may  be  resorted  to. 

Courts,  in  construing  a  statute,  may  with 
propriety  recur  to  the  history  of  the  times 
when  it  was  passed;  and  this  is  frequently 
necessary  in  order  to  ascertain  the  reason  as 
well  as  the  meaning  .of  particular  provisions 
in  it. 

11.  Statutes  «s»2l7— History  of  tinia  of  en- 
actment tends  to  disclose  reasons  for  act. 

The  liistory  of  the  times  during  which  a  law 
was  enacted  tends  strongly  to  disclose  the  rea- 
sons for  the  act,  and  therefore  the  evils  sought 
to  be  remedied. 

12.  Evidence  cgsill,  28— Court  will  take  Judi- 
cial notteo  of  contemporaneous  history,  laws, 
and  abuse  to  be  remedied  by  act  In  question. 

Whenever  light  can  be  derived  from  such 
sources,  the  courts  will  take  jndicial  notice 
of  the  facts  of  contemporaneous  history,  the 
prior  state  of  the  lew,  the  particular  abuse  or 
defect  which  the  act  was  meant  to  remedy,  and 
will  then  apply  the  language  of  the  act  to  such 
state  of  affairs. 

Error  from  DlBtrlct  Court,  Oarfleld  Coun- 
ty; Jamea  B.  CnUison,  Judg«.  . 

Action  by  J.  T.  Gist  against  tbe  Chicago, 
Rock  Island  &  Pacific  Railway  Company  and 
the  Choctaw,  Oklaboma  &  Gulf  Railroad 
Company.  Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendants  bring 
error.  Reversed  and  cause  remanded,  with 
direction  to  dismiss  platntifl's  case  at  lila 
cost. 

The  defendant  in  error,  as  plaintiff  below, 
commenced  this  action  against  the  plaintiff 
in  error  in  the  district  court  of  Garfield  coun- 
ty November  5,  1B06,  to  recover  $3,737.60, 
plus  7  per  cent.  Interest  as  the  alleged  amount 
due  plaintiff  for  freight  overcharges  on  coal 
shipped  over  the  lines  of  defendants  from  Al- 
derson,  Wilburton,  Haileyville,  Dow,  Krebbs, 
Bakers,  McAlester,  and  other  points  in  the 
Indian  Territory,  to  Enid,  Oklahoma  Terri- 
tory. Counsel  for  defendant  in  error,  begin- 
ning on  page  2  of  his  printed  brief,  states 
plaintiff's  case  as  follows: 

"The  petition  alleged  that  the  defendants 
were  railway  corporations  operating  in  the 
Indian  Territory  and  the  territory  of  Okla- 
homa;   that   they   were   common   carriers   of 
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property,  and  as  such  carried  coal  to  the  city 
of  Enid,  Oklahoma  Territory,  during  the  three 
years  before  the  filing  of  the  petition;  that 
the  place  |rom  which  the  coal  was  transported 
to  Enid,  with  the  number  and  initial  of  the  car 
transporting  it,  the  amount  of  coal,  the  amount 
of  freight  and  expenses,  the  date  of  payment, 
and  the  amount  which  plaintiff  says  was  over- 
charged, are  each  correctly  set  out  in  a  sched- 
ule attached  to  the  petition,  marked  Exhibit 
A,  and  made  a  part  thereof;  and  that  the 
defendants,  at  the  times  named  in  the  schedule 
for  the  transportation  of  the  coal  at  Enid,  col- 
lected from  the  plaintif!  a  large  sum  of  money 
in  excess  of  the  legal  rate. 

"The  petition  then  alleges  four  grounds  of 
illegality:  (1)  That  the  charges  were  not  rea- 
sonable and  just,  but  were  unreasonable  and 
unjust;  (2)  that  the  sum  collected  subjected 
plaintiff  to  an  undue  and  unreasonable  prejudice 
and  disadvantage;  (3)  that  the  charge  receiv- 
ed by  the  carrier  was  greater  compensation  in 
the  aggregate  for  the  transportation  of  like  kind 
of  property,  under  similar  circumstances  and 
conditions,  for  shorter  than  for  longer  dis- 
tances, over  the  same  line,  in  the  same  direc- 
tion; (4)  that  the  charges  were  unreasonable 
and  illegal,  in  that  the  same  exceed  the  sums 
allowed  by  law  as  a  maximum  to  be  charged  by 
the  railroads  to  the  plaintiff  as  an  inhabitant 
of  the  territory  embraced  within  the  limits  of 
what  was  formerly"  the.  Indian  Territory,  and  as 
to  him  the  said  defendants  not  being  authorized 
by  law  to  charge  a  greater  amount  than  is  au- 
thorized by  the  laws  of  the  state  of  Arkansas, 
and  that  by  the  laws  of  the  state  of  Arkansas 
a  lesser  sum  in  each  instance  was  authorized 
than  that  charged,  the  amount  of  the  over- 
charge calculated  upon  the  rates  authorized 
by  the  rates  of  Arkansas  being  shown  in  the 
list  claimed  in  the  schedule  marked  Exhibit  A. 

"The  petition  also  alleged  that  the  sums 
were  paid  by  plaintiff  under  compulsion,  as  the 
only  condition  under  which  he  could  get  pos- 
session of  the  coal,  and  after  demanding  that 
the  coal  be  delivered  to  him  at  the  lower  legal 
rate. 

"It  i*  unnecettarf  to  eontider  the  firtt,  teo- 
ond,  and  third  groimdt  of  iUegalitv  above  ttat- 
ed,  heoauie  they  are  hut  different  way*  of  pleads 
ing  mhat  i*  »et  out  in  greater  detait  in  the 
fourth  ground.  In  short,  the  ichole  petition 
was  that  the  defendants,  although  authorized 
under  the  federal  laie  to  charge  the  inhabitants 
of  Oklahoma  Territory  a  rate  not  greater  than 
that  of  Arkansas  for  the  same  service  and 
transportation,  did  m  fact  charge  a  greater  rate 
than  this  in  the  amount  stated  in  the  over- 
charge, and,  as  a  consequence,  the  pleader  deem- 
ed this  unreasonable  and  unjust;  that  it  sub- 
jected the  plaintiff  to  an  undue  prejudice  and 
disadvantage,  in  that  the  same  is  a  greater 
charge  than  is  made  by  the  carriers  in  other 
localities  of  other  persona  for  similar  services 
(meaning,  of  course,  in  the  state  of  Arkansas)  ; 
and  that  the  same  is  an  unjust  and  unreason- 
able charge,  in  that  the  carriers  received  a  great- 
er compensation  in  the  aggregate  for  the  trans- 
portation of  a  like  kind  of  property  and  under 
similar   circumstances   and   conditions. 

"Upon  the  third  ground  no  evidence  was  offer- 
ed. The  second  and  third  grounds  are  the  con- 
sequences that  flow  from  the  proof  offered  on 


the  fourth  ground,  «o  it  is  only  necessary  to  con- 
aider  the  fourth  ground  to  have  the  entire  case 
in  hand.  •  •  •  We  did  entirely  fail  to  offer 
any  evidence  under  the  third  ground,  and  it  may 
be-considered  that  ice  have  abandoned  that. 

"Now,  the  second  and  third  causes  of  action 
are  precisely  like  the  first,  except  that  in  the 
second  cause  of  action  it  Is  stated  that  the  Enid 
Ice  &  Fuel  Company  icas  a  corporation  under 
the  laws  of  the  territory  of  Oklahoma,  and  that 
it  transported  coal  .under  exactly  similar  facts 
as  those  alleged  by  the  plaintiff  here;  that  it 
paid  similar  overcharges,  and  before  the  bring- 
ing of  the  action  the  Enid  Ice  &  Fuel  Company 
assigned  its  claim  for  damages  to  the  plain- 
tiff for  value,  as  shown  by  copy  of  the  written 
assignment  attached  to  the  petition  and  made  a 
part  of  it  as  Exhibit  C.  The  third  cause  of 
action  is  just  like  the  second  cause  of  action, 
except  that  in  this  case  the  transporter  of  the 
coal  is  W.  B,  Johnston." 

(Italics  ours.) 

The  defendants  filed  separate  demmren 
on  the  ground : 

"(1)  That  the  court  has  no  jurisdiction  of  the 
subject  of  the  action;  (2)  that  there  is  a  de- 
fect of  parties  plaintiff;  (3)  that  several  causes 
of  action  are  improperly  joined ;  (4)  that  the 
petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action." 

Defendants'  demnrrers  were  overruled  and 
exceptions  saved,  and  thereupon  defendants 
filed  special  pleas  to  the  Jurisdiction  of  the 
court  As  special  pleaS  are  not  recognized  by 
the  Code  of  Civil  Procedure,  and  as  tlie  sub- 
stance of  the  special  pleas  was  set  forth  in 
the  answers,  it  is  unnecessary  to  state  the 
substance  thereof.  The  Rock  Island  filed  an 
answer,  containing  (1)  a  general  denial;  <2) 
that  the  defendant  Chicago,  Rock  Island  & 
Pacific  Railway  Company  is  and  was  at  all 
times  mentioned  in  the  plaintiff's  i>etition  a 
common  carrier  by  railroad  of  freight  and 
passengers,  being  a  corporation  organized  and 
existing  under  the  laws  of  the  states  of  Illi- 
nois and  Iowa,  and  owning  and  operating  a 
line  of  railroad  leading  irom  the  city  of  Chi- 
cago, tn  the  state  of  Illinois,  into  and  through 
the  territory  of  Oklahoma  and  the  territory 
comprising  the  Indian  Territory,  at  the  time 
the  freight  shipments  complained  of  in  the 
petition  were  made;  that  it  had  physical 
connection  with  its  codefendant,  Choctaw, 
Oklahoma  &  Gulf  Railroad,  at  El  Reno,  Okla- 
homa Territory;  that  in  pursuance  of  law 
it  had  published  and  filed  with  the  Interstate 
Commerce  Commission  tariffs  fixing  and  es- 
tablishing rates  on  coal  (being  the  freight 
hauled  for  plaintiff  and  plaintiff's  assignors) 
between  the  iMints  of  origin  set  forth  in 
plaintiff's  petition  and  the  city  of  BMld,  the 
place  of  destination,  as  well  as  other  points 
of  destination ;  that  defendant's  tariff  rates 
were  open  to  all  shippers  alike  and  bad  not 
been  suspended  by  the  Interstate  Commerce 
Commission  at  the  time  of  the  movement  of 
the  shipments  detailed  in  plaintiff's  peUttoo» 
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but  were  in  full  force  and  effect ;  that  the  In- 
terstate Commerce  Commlaslon  is  by  law 
vested  with  authority  to  determine  the  rea- 
sonableness of  freight  rates  upon  shipments 
of  freight  moving  between  territories  of  the 
United  States,  to  the  exclusion  of  any  other 
tribunal,  that  therefore  the  court  was  with- 
out Jurisdiction  over  the  subject-matter ;  that 
under  the  laws  of  the  Congress  of  the  United 
States  the  Jurisdiction  to  entertain  salts  of 
tile  character  plaintiff  had  commenced 
against  defendant  was  at  the  time  exclusively 
vested  In  the  Interstate  Commerce  Commis- 
sion and  the  District  Courts  of  the  United 
States,  and  that  consequently  the  state  court 
was  without  Jurisdiction ;  (8)  that  on  July  8, 
1907,  plaintiff  filed  a  petition  with  the  Inter- 
state Commerce  Commlsaion  asking  that  the 
rates  assessed  and  charged  by  defendant  and 
its  codefendant  on  the  Identical  shipments  of 
coal  be  declared  unreasonable  and  that  de- 
fendants be  required  to  make  reparation; 
that  tfie  Interstate  Commerce  Commission 
beard  the  petition  and  dismissed  -  it  on  the 
ground  that  it  had  no  Jurisdiction  to  enforce 
rates  established  by  federal  charters.  In  the 
ninth  paragraph  of  the  answer  defoidant  de- 
nied that  by  the  laws  of  the  state  of  Arkan- 
sas a  lesser  sum  in  each  Instance  was  author- 
ized than  was  charged  for  the  transportation 
of  the  shipments  of  coal  involved  in  this  ac- 
tion, and  averred  that  there  were  at  the  times 
the  shipments  Involved  were  moved  no  rates 
authorized  by  the  laws  of  the  state  of  Ar- 
kansas and  Texas  for  service  and  transpor- 
tation of  coal  "which  were  capable  of  being 
applied  to  the  shipments  Involved  In  this  ac- 
tion at  the  time  they  were  moved." 

The  Choctaw,  Oklahoma  &  Gulf  Railroad 
Company  Hied  a  similar  answer  and  admitted 
that  It  is'  a  corporation  organized  under  the 
laws  of  Congress  and  owned  a  line  of  rail- 
way extending  from  the  boundary  line  be- 
tween the  state  of  Arkansas  and  the  Indian 
Territory  through  said  Indian  Territory  and 
into  Oklahoma  Territory  and  connecting  at 
Bl  Reno,  Oklahoma  Territory,  with  the  line 
of  its  codefendant.  The  plaintiff  filed  replies 
denying  generally  the  allegations  in  the  an- 
swers. The  case  was  tried  in  February,  1916, 
at  which  time  defendants  demurred  to  plain- 
tiff's -evidence.  The  demurrer  was  overruled 
and  exception  saved.  Therbopon  defendants 
offered  some  evidence  and  a  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $3,281.66  as  principal  and  $2,625  as  In- 
terest, making  a  total  of  $5,906.65.  Motion 
for  a  new  trial  was  filed  in  due  time  and 
overruled  and  exception  saved,  and  the  case 
is  hoe  on  petltimi  In  error. 

O.  O.  Blake  and  R.  J.  Roberts,  both  of  EI  Re- 
no, W.  H.  Moore,  of  McAlester,  J.  E.  Du- 
Mars,  of  El  Reno,  and  K.  W.  Shartel,  of  Okla- 
homa City,  for  plaintiffs  in  error. 

Chas.  West,  of  Oklahoma  City,  for  de- 
fendant in  error. 
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BAMSET,  J.  (after  stating  the  facts  as 
above).  By  the  act  of  Congress  approved 
February  18,  1888  (25  Stat.  35),  the  Choctaw 
Coal  &  Railway  Company,  a  corporation 
created  nnder  the  laws  of  the  state  of  Min- 
nesota, was  granted  the  right  of  construct- 
ing, owning,  equipping,  and  operating  a  line 
of  railroad  through  the  Indian  Territory,  be- 
ginning at  a  point  on  Red  river  (southern 
boundary  line),  at  Rocky  CUff,  in  ^tbe  Indian 
Territory,  and  running  thence  by  the  most 
practicable  route  through  the  Indian  Terri- 
tory to  the  western  line  of  the  state  of  Ar- 
kansas; it  was  also  authorised  to  construct 
and  oi)erate  a  branch  line  from  Its  main  line 
in  a  northwesterly  direction  to  the  leased 
coal  veins  of  the  Choctaw  Owl  &  Railway 
Company  in  the  Choctaw  Nation.  Section 
4  of  said  act  is  as  follows: 

"That  Bald  railway  company  shall  not  charge 
the  inhabitants  of  said  territory  a  greater  rate 
of  freight  than  the  rate  authorised  by  the  laws 
of  the  states  of  Arkansas  and  Texas  for  serv- 
ices and  transportation  of  the  same  kind:  Pro- 
vided, that  passenger  rates  on  said  railway 
shall  not  exceed  three  cents  per  mile.  Con-. 
gress  hereby  reserves  the  right  to  regulate  the 
charges  for  freight  and  passengers  on  said 
railway  and  messages  on  said  telegraph  and 
telephone  lines,  until'  a  state  government  or 
governments  shall  exist  in  said  territory  with- 
in the  limits  of  which  said  railway,  or  a  part 
thereof,  shall  be  located;  and  then  such  state 
government  or  governments  shall  be  authorized 
to  fix  and  regulate  the  cost  of  transportation 
of  persons  and  freights  within  their  respective 
limits  by  said  railway;  but  Congress  expressly 
reserves  the  right  to  fix  and  regulate  at  aU 
times  the  cost  of  such  transportation  by  said 
railway  or  said  company  whenever  such  trans  • 
portation  shall  extend  from  one  state  into  an- 
other, or  shall  extend  into  more  than  one 
state.    •    •    «" 

The  Choctaw  Coal  &  Railway  Company  be- 
coming financially  embarrassed,  Congress  by 
an  act  approved  August  24,  1S94  (28  Stat 
502),  in  furtherance  of  its  reorganization,  for 
the  purpose  of  completing  the  road,  provided 
that  the  purchasers  of  the  rights  of  way, 
railroad,  etc.,  at  any  sale  made  nnder  or  by 
virtue  of  any  process  or  decree  of  court  hav- 
ing Jurisdiction — 

"shall  be,  and  are  hereby,  constituted  a  corpo- 
ration and  shall  be  vested  with  all  the  right,  ti- 
tle, interest,  property,  possession,  claim,  and 
demand  in  law  and  equity,  of,  in,  and  to  such 
rights  of  way,  railroads,  opnes,  coal  leasehold 
estates,  and  property  of  the  said  Choctaw 
Coal  ft  Railway  Company,  and  with  all  the 
rights,  powers,  immunities,  privileges,  and 
franchises  which  have  been  heretofore  granted 
to  or  conferred  upon  said  company  by  any  act 
or  acts  of  Congress,  or  which  it  possesses  by 
virtue  of  its  charter  under  the  laws  of  Minne- 
sota." 

Section  4  of  that  act  provided  that — 

It  would  be  lawful  for  such  new  corporation 
"to  lease  its   railroads  and   mines  and  other 
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property  to  any  company  owning  or  operating 
a  railroad  connecting  with  the  railroad  of  said 
new  corporation  on  such  terms  and  conditions 
M  may  be  agreed  upon." 

The  Choctaw,  Oklttoma  &  Gulf  Railroad 
Company,  one  of  the  plalntlfCs  In  error,  be- 
came the  purchaser. 

The  coal  hauled  over  the  lines  of  defend- 
ants for  the  plaintiff  and  his  assignors  was 
shipped  from  within  a  radius  of  about  50 
miles,  including  McAlester  and  Wllburton, 
Indian  Territory,  over  the  railroad  line  be- 
longing to  the  Choctaw,  Oklahoma  &  Gulf 
Railroad  Company  (successor  to  Choctaw 
Coal  &  Railway  Company)  to  El  Reno,  Okla- 
homa Territory,  where  physical  connection 
was  made  with  the  line  of  railroad  owned 
by  the  defendant  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  and  thence  to 
Enid  over  the  line  of  road  belonging  to  the 
latter  company.  The  Chicago,  Rock  Island 
&  Pacific  Railway  Company  purchased,  un- 
der the  authority  of  an  act  of  Congress  ap- 
proved June  27,  1890  (26  Stat.  181),  granting 
the  Chicago,  Kansas  &  Nebraska  Railway 
Company  power  to  sell  and  convey  to  the 
Chicago,  Rock  Island  ft  Pacific  Railway 
Company,  all  railway  property,  rights,  and 
franchises  of  the  Chicago,  Kansas  &  Neb- 
raska Railway  Company  "in  the  territory  of 
Oklahoma  and  ^a  the  Indian  Territory." 
Congress,  by  act  approved  March  2,  1887  (24 
Stat  446),  granted  a  right  of  way  to  the 
Chicago,  Kansas  4  Nebraska  Railway  Com- 
pany, a  Kansas  corporation,  through  the  In- 
dian Territory,  beginning  at  a  point  In  the 
northern  line  of  said  territory,  near  the  state 
of  Kansas,  crossed  by  the  101st  meridian, 
thence  southwesterly  towards  M  Paso,  and  al- 
so a  right  of  way  beginning  at  a  point  on  the 
south  line  of  Kansas,  near  Caldwell,  In  Sum- 
ner county,  thence  to  or  near  Bl  Reno,  and 
from  thence  in  a  southerly  direction  to  the 
south  line  of  the  Indian  Territory  in  the  di- 
rection of  Galveston,  Tex.  Section  4  of  said 
Chicago,  Kansas  ft  Nebraska  Railway  Com- 
pany Right  of  Way  Act,  approved  March  2, 
1887,  provides: 

"That  said  railroad  company  shall  not  charge 
the  inhabitants  of  said  territory  a  greater  rate 
of  freight  than  the  rate  authorized  by  the 
laws  of  the  state  of  Kansas  for  services  or 
transportation  of  the  same  kind:  Provided, 
that  passenger  rates  on  said  railway  shall  not 
exceed  three  cents  per  mile.  Congress  hereby 
reserves  the  right  to  regulate  the  charges  for 
freight  and  passengers  on  said  railway  and 
messages  on  said  telegraph  and  telephone  lines, 
until  a  state  governmttit  or  governments  shall 
exist  in  said  territory  within  the  limits  of  which 
said  railway,  or  a  part  thereof,  shall  be  located; 
and  then  snch  state  government  or  govern- 
ments shall  be  authorized  to  fix  and  regulate 
the  cost  of  transportation  of  persons  and 
freights  within  their  respective  limits  by  said 
railway;  but  Congress  expressly  reserves  the 
right  to.  fix  and  regulate  at  all  times  the  cost 


of  such  transportation  by  said  railway  or  said 
company  whenever  such  transportation  shall 
extend  from  one  state  into  another,  or  shell 
extend  into  more  than  one  state.    •    «    • " 

The  ooal  sitipped  from  polnte  in  the  In- 
dian Territory  to  Enid,  for  excessive  freight 
charges  on  which  plalntiS  sues  in  this  case, 
traveled  over  the  line  of  the  Choctaw,  Okla- 
homa &  Gulf  Railroad  Company  to  EX  Reno, 
and  thence  over  the  line  of  the  Chicago.  Rock 
Island  &  Pacific  Railway  Company  to  Enid. 
Before  any  of  the  shipments  of  coal  eom- 
plained  of  were  made,  the  Chicago,  liock  Is- 
land &  Pacific  Railway  Company  obtained  a 
999-year  lease  on  the  road  of  the  Choctaw, 
Oklahoma  &  Gulf  Railway  Company  and  was 
operating  the  leased  line  with  its  other  lines 
as  a  unit 

[1-S]  Plaintiff's  contention  is  this:  That 
the  act  ot  Congress  of  February  18,  1888, 
granting  the  right  of  way  to  the  Choctaw 
Coal  ft  Railway  Cwnpaay,  the  predecessor  of 
the  Choctaw,  Oklahoma  ft  Gulf  Railway 
Company,  limited  the  maximum  freight  rate 
chargeable  by  that  company  and  its  succes- 
sors to  a  rate  equivalent  to  tlie  rate  for 
services  and  transportation  of  the  same  kind 
prescribed  by  the  laws  of  Arkansas  and  Tex- 
as, and  if  there  be  a  difference  between  the 
rates  of  Arkansas  and  Texas  for  the  same 
service,  "the  lower  of  these  two  rates  is  the 
maximum,  beyond  which  the  railroads  shall 
not  charge,"  using  the  language  of  plaintiff's 
counsel.  In  other  words,  if  Texas  has  a 
higher  rate  than  Arkansas  for  the  same  serv- 
ices and  transportation,  the  rate  prescribed 
by  Arkansas  controls,  and  vice  versa.  De- 
fendant contends  that  the  so-called  franchise 
rate  of  the  Choctaw  Coal  &  Railway  Com- 
pany is  void  for  uncertainty,  in  that  it  Is  ab- 
solutdy  Impracticable  to  apply  the  rates  of 
two  states  or  to  ascertain  from  the  language 
of  the  franchise  act  which  state  was  intend- 
ed to  control  in  the  evoit  there  was  a  con- 
flict between  the  two;  furtlier,  that  the 
courts  have  no  jurisdiction  to  pass  on  these 
questions,  because  the  ascertaining  of  what 
Is  the  correct  rate  la  an  administrative  func- 
tion, and  not  JodiciaL  Defendants  contend 
that  by  Ute  act  of  Congress  of  February  4, 
1887  (24  Stat.  879),  under  which  the  Inter- 
state Commerce  Commission  was  organised, 
authority  to  determine  what  rates  controlled 
was  conferred  upon  the  Interstate  Commerce 
Commission  and  the  federal  courts,  and  that 
consequently  the  state  court  has  no  Jurisdic- 
tion. Plaintiff's  theory  is  tliat  he  Is  not  seek- 
ing to  establish  a  rate  but  suing  to  recover 
the  difference  between  illegal  and  excessive 
charges  and  the  established  rate  prescrllied 
by  law,  and  if  he  be  correct  In  his  theory, 
state  courts  have  Jurisdiction  to  enforce  his 
rights.  If  there  was  an  established  rate  pre- 
scril)ed  by  law,  then  the  question  whether  or 
not  defendants  charged  more  than  that  rate 
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is  a  queetlon  of  Ikct,  though  In  pasaliig  on 
the  fact  It  may  be  necessary  to  construe  the 
law.  If  plaintiff's  theory  Is  correct,  the  state 
court  has  Jurisdiction  because  the  relief  he 
prays  for  involves  merely  the  judicial  de- 
termination of  certain  facts,  and  in  no  sense 
involves  administrative  functions.  Plaintiff 
challenges  the  Jurisdiction  of  the  Interstate 
Commerce  Commission  to  recognize  rates 
filed  by  the  defendants.  The  holding  in  Tex- 
as &  P.  R.  Ck>.  T.  Abilene  Cotton  Oil  Co.,  204 
n.  S.  426,  27  Sup.  Ct.  360,  61  L.  Ed.  553, 
8  Ann.  Cas.  1075,  is  Inapplicable  on  plaintiff's 
theory.  Plaintiff  is  not  seeking  to  recover 
the  difference  between  reasonable  and  unrea- 
sonable freight  rates.  He  contends  that  the 
act  of  Congress,  by  reference  to  the  Arkansas 
laws,  has  prescribed  a  standard  of  rates,  and 
that  he  has  made  out  his  case  when  he  com- 
pares the  freight  charges  made  by  the  de- 
fendants and  paid  by  him  with  the  rates  pro- 
vided by  the  ArkansHs  laws.  The  difference 
is  wlwt  be  seeks  to  recover,  and  If  he  can 
get  that  far  with  his  case  the  state  court 
undoubtedly  has  Jurisdiction.  Pennsylvania 
B.  Co.  V.  Puritan  Coal  Co.,  237  U.  S.  121,  35 
Sup.  Ct  484,  58  U  Bd.  867 ;  Pennsylvania  R. 
Co.  V.  International  Coal  Mining  Co.,  230  U.- 
S.  184,  83  Snp.  Ct.  883,  57  L.'  Ed.  1446,  Ann. 
Cas.  1815A,  315;  Rock  MUUng  &  Elevator  Co. 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  88  Kan.  478, 
158  Pac.  858;  Spence  v.  Southern  Ry.  Co., 
106  S.  C.  160,  ,80  8.  B.  750;  McOullongh  v. 
Missouri  Pacific  Ry.,  88  Kan.  710,  160  Pac. 
214;  Uardaway  v.  Southern  Ry.  Co.,  80  S.  O. 
475,  73  S.  E.  1021,  Ann.  Cas.  1813D,  266; 
Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R. 
R.  Co.,  141  N.  a  171,  53  S,  E.  823,  6  L.  R.  A. 
(N.  S.)  225. 

The  first  section  of  the  Interstate  Com- 
merce Act  of  February  4,  1887  (U.  S.  Comp. 
St.  i  8563  [1])  declares  that  Its  provisions 
shall  apply  to  any  common  carrier  or  carriers 
engaged  In  the  transportation  of  passengers 
or  property  by  railway  "from  one  state  or 
territory  of  the  United  States  or  the  Dis- 
trict of  Columbia,  to  any  other  state  or  t^^ 
ritory  of  the  United  States  or  the  District 
of  Columbia,  *  *  *  or  from  any  place 
in  the  United  States  to  an  adjacent  foreign 
country,"  etc.  The  act  authorised  the  ap- 
pointment of  commissioners  and  the  <wgani-' 
sation  of  the  Interstate  Commerce  Commis- 
sion and  conferred  uixin  it  certain  powers 
and  Jurisdiction.  Tlie  Commerce  Act  did  not 
confer  upon  tlie  Interstate  Commerce  Com- 
mission any  Jnrlsdlction  over  rates,  passen- 
ger or  freight,  for  the  transportation  of  pas- 
sengers or  pn^erty  wholly  within  a  state  or 
territory  of  the  United  States,  but  did  ex- 
pressly atvly  to  carriers  oagaged  In  the 
transportation  of  passengns  or  property 
"from  •  •  •  a  territory  of  the  United 
States  •  •  •  to  any  other  •  •  •  ter- 
ritory of  the  United  Sates,"  etc.  The  ftict 
tbat  the  Commerce  Act  liad  no  application 


to  the  transportation  of  passengers  or  prop* 
erty  ftom  one  point  in  a  territory  to  another 
point  in  the  same  territory  largely  accounts. 
In  our  Judgment,  for  the  provisions  in  the 
congressional  railroad  right  at  way  acts,  in- 
dadlng  the  act  approved  February  18,  1888 
(25  Stat  36),  granting  a  right  of  way  to  the 
Choctaw  Coal  &  Railway  Company,  in  which 
said  railway  company  was  prohibited  from 
charging  "the  inhabitants  of  said  territory 
[meaning  the  Indian  Territory  as  it  geo- 
grapliicaUy  existed  at  that  time]  a  greater 
rate  of  fii^ht  than  the  rate  authorized  by 
the  laws  of  the  state  of  Arkansas,  and  Tex- 
as for  services  and  transportation  of  the 
same  kind."  likewise,  it  accounts  for  the 
limitations  on  the  fright  and  passenger 
rates  Imposed  on  Out  Chicago,  Kansas  &  Ne- 
braska Railway  by  the  act  of  Congress  of 
March  2,  1887  (24  Stat  446),  declaring  that— 

"Said  rSllroad  company  shaH  not  charge  the 
inhabitants  of  said  territory  a  greater  rate  of 
freight  than  the  rate  authorized  by  the  laws 
of  the  state  of  Kansas  for  servicea  or  trans- 
portation of  the  same  kind." 

[»]  Likewise,  other  congres^onal  acts 
granting  rights  of  way  through  territories 
limited  the  amount  of  passenger  and  freight 
rates  to  the  rate  of  some  adjoining  state 
prescribed  for  similar  service.  The  limita- 
tion on  rates  prescribed  by  the  various  rail- 
road right  of  way  acts  was  evidently  a  make- 
shift; the  rates  of  adjoining  states  were  to 
be  temporarily  in  force,  not  permanent,  but 
merely  to  exist  till  a  change  in  conditions 
brought  the  carriers  under  the  scope  of  the 
Commerce  Act  It  is  argued  by  plaintiff  that 
these  various  acts  of  Congress  above  men- 
tioned, as  well  as  others,  having  been  passed 
after  the  Commerce  Act  they  are  therefor* 
special  and  cover  subjects  not  wltliln  the 
scope  of  the  Commerce  Act  That  is  true  so 
long  as  the  territory  remained  a  territory, 
but  when  it  became  a  state,  or  subdivided  In- 
to territories,  the  Commerce  Act  became 
operative,  or  ratlier,  more  accurately  q>eak- 
ing,  the  railroads  came  within  the  scope  of 
the  Commerce  Act  The  Commerce  Act  was 
not  stationary,  fixed  and  bounded  by  geo- 
graphic limitations.  It  was  prospective;  it 
looked  to  the  fotnre  as  well  as  the  ttien 
present  Not  until  the  Hepburn  Act  approv- 
ed June  28,  1806  (84  Stat  684),  was  the  In- 
terstate Commerce  Commission  given  Jurisdic- 
tion over  rates  "from  one  place  in  a  terri- 
tory to  another  place  in  the  same  territory." 
The  rate-making  power  is  legislative  and  not 
Judicial.  Interstate  Commerce  Gommiaslon 
V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  167  XJ. 
S.  480,  17  Sup.  Ct  886,  42  L.  Ed.  243;  Loom- 
is  v.-  L^gh  VaUey  R.  Co.,  240  U.  S.  43,  86 
Sup.  Ot  228,. 60  L.  Ed.-«17;  Minnesota  Rate 
Cases,  230  U.  S.  362,  33  Sup.  Ct  728,  57  L. 
Ed.  15U,  48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas. 
1816A,  18;  Piooeer  Telep.  &  Tel^  Co.  v.  City 
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of  BartlesvlUe,  40  Okl.  683,  139  Pac.  694; 
Shawnee  Gas  8e  Electric  Co.  t.  Corporation 
Com.,  35  Okl.  454,  130  Pac.  127. 

[10-12]  Railroad  bnlldlng  probably  reached 
Its  greatest  Impetus  In  the  '80'a ;  they  wound 
their  slnnons  course  across  state  lines,  pene- 
trated all  the  territories,  and  Invaded  every 
frontier  from  ocean  to  ocean.  They  tapped 
the  great  marts  of  trade  and  gathered  up 
passengers  and  freight  In  the  great  metro- 
politan cities;  at  the  same  time  they  passed 
over  vast  scopes  of  country  frequently  Inhab- 
ited only  by  rattlesnakes  and  prairie  dogs. 
Thns,  what  was  reasonable  compensation  for 
carrying  freight  and  passengers  became  a 
vast,  complex  problem,  involving  too  many 
details  to  be  worked  out  by  Congress  and 
state  Legislatures.  Direct  legislative  control 
was  too  cumbersome  and  impracticable,  and 
thus  state  Legislatures  and  Congress  found 
it,  not  only  expedient,  but  absolutely  neces- 
sary, to  create  commissions  and  boards,  to 
which  legislative  and  administrative  func- 
tions were  delegated,  to  deal  with  these 
great  carriers,  so  tliat  justice  might  be  work- 
ed out  between  the  shippers,  the  public,  and 
the  railroads.  Courts  may  appeal  to  the 
historical  facts  contemporaneous  with  flie 
enactment  of  legislation  by  Congress  or  the 
state  Legislature  to  aid  them  In  arriving  at 
the  true  meaning,  scope,  and  effect  of  such 
legislation.  The  history  of  the  times  during 
which  a  law  was  enacted  tends  strongly 
to  disclose  the  reasons  for  the  act,  and  there- 
fore the  evils  sought  to  be  remedied.  As 
said  In  United  States  v.  Union  Paa  B.  Co., 
91  U.  S.  72.  23  L.  Ed.  224: 

"Courts,  in  construing  a  statute,  may  with 
propriety  recur  to  the  history  of  the  times 
when  it  was  passed;  and  this  is  frequently  nec- 
essary, in  order  to  ascertain  the  reason  as  weU 
as  the  meaning  of  particular  provisions  in  it." 

Whoever  light  can  be  derived  from  such 
sources,  the  courts  will  take  Judicial  notice 
of  the  facts  of  contemporaneous  history,  the 
prior  state  of  the  law,  the  particular  abuse 
or  defect  which  the  act  was  meant  to  rem- 
edy, and  will  then  apply  the  language  of  the 
act  to  BU<*  state  of  affairs.  Davison  v.  Gib- 
son, 66  Fed.  446,  6  C.  O.  A.  543 ;  De  Graffen- 
retd  V.  Iowa  Land  &  Trust  Co.,  20  Okl.  716, 
95  Pac.  624;  People  v.  Supervisors  of  Co- 
lumbia County,  43  N.  Y.  130;  Lake  v.  Caddo 
Parish,  37  La.  Ann.  788;  United  States  v. 
Oregon  A  O.  R.  Co.,  57  Fed.  426 ;  Rector  of 
Holy  Trinity  Church  t.  United  States,  143  U. 
S.  457,  12  Sup.  Ct  611,  36  L.  Ed.  226. 

For  a  history  of  commissions  created  in 
the  various  states  invested  with  legislative 
and  administrative  authority  over  carriers 
and  public  utilities,  see  the  opinion  of  Mr. 
Justice  Brewer  in  Interstate  Commerce 
CommLssiOD  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.,  167  U.  S.  480,  17  Sup.  Ct  896,  42  L.  Ed. 
243.    Neither  the  Interstate  Commerce  Com- 


mission nor  any  other  commission  or  board 
was  created  and  endowed  by  Congress  with 
legislative  and  administrative  authority  to 
pass  on  or  regulate  rates  of  common  carriers 
within  the  territories  until  the  Hepburn  Bill, 
passed  in  1906.  Realizing  the  difflcultles 
confronting  Congress  in  a  direct  effort  to 
regulate  rates  to  be  charged  by  common 
carriers  wltbln  the  territories,  and  realizing 
that  the  Interstate  Commerce  Commission 
had  no  Jurisdiction,  under  the  Commerce  Act 
of  February  4,  1887,  over  passenger  and 
freight  rates  from  points  to  points  within  % 
territory,  Congress  left  the  railroads  to  fix 
their  own  rates  not  to  exceed,  however,  the 
lawful  rates  prescribed  b^  certain  states  ad- 
Jolfllng  said  territories.  But  each  of  the  acts 
granting  railway  rights  of  way  and  placing 
limitations  upon  the  maximum  rates  charge- 
able by  reference  to  the  laws  fixing  rates  In 
adjoining  states  reserved,  unnecessarily  how- 
ever, the  right  of  Congress  to  control  such 
rates,  and  generally  provided  that  when  a 
state  or  states  were  erected  out  of  said  terri- 
tory. Intrastate  rates  would  pass  under  the 
Jurisdiction  of  the  state  gdvemment.  Neither 
the  act  Of  Congress  of  March  2,  1887,  grant- 
ing the  right  ol^  way  to  the  Chicago,  Kansas  & 
Nebraska  Railway  Company,  limiting  the 
freight  rates  to  the  maximum  rates  pre- 
scribed by  Kansas  for  services  or  transporta- 
tion of  the  same  kind,  nor  the  act  of  Febru- 
ary 18,  1888,  granting  the  right  of  way  to 
the  Choctaw  Coal  &  Railway  Company,  lim- 
iting the  maximum  rates  to  those  prescribed 
by  the  laws  of  Arkansas  and  Texas  for  serv- 
ices and  transportation  of  the  same  kind, 
constituted  an  Irrevocable  freight  and  pas- 
senger rate  contract.  The  rates  prescribed 
were  merely  limitations  on  the  maximum 
amount  and  not  a  guaranty  or  contract  for  a 
maximum  rate.  Consegu«itly,  Congress,  es- 
pecially with  the  consent  of  the  railway  oom- 
panles,  could  alter  or  change  the  rates  and 
certainly  allow  a  greater  rate.  The  Choctaw 
Coal  &  Railway  Company  Bi^t  of  Way  Act 
of  February  18,  1888,  simply  provided  tliat— 

The  railway  "shall  not  charge  the  inhabitants 
of  said  territory  a  greater  rate  of  freight  than 
the  rate  authorized  by  the  laws  of  the  state 
of  ArkansBS  and  Texas  for  serviees  and  trans- 
portation of  tha  same  kind." 

{•-I]  On  May  2,  1890,  Congress  passed  an 
act  (26  Stat.  81)  known  aa  the  Oklahoma 
Territorial  Organic  Act.  Under  that  act  ap- 
proxlufately  one-half  of  the  then  Indian  Ter- 
ritory, the  western  half,  and  that  part  in 
which  £&  Reno  and  Enid  are  located,  became 
an  organized  territory  wldi  Its  local  Legisla- 
ture, with  antiwrtty  to  pass  laws  pertaining 
to  all  rightful  subjects  of  legidation  "not  in- 
.conslstent  with  the  Constitution  and  laws  of 
the  United  States."  The  territory  was  glvien 
a  .Governor,  with  authority  to  scerclse  tile 
executive  powers;    territorial  courts  wow 
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knthorised  and  the  territorial  govemment 
had  the  power  to  tax  property  for  the  ex- 
penses of  the  territorial  government;  and, 
in  short,  the  Oklahoma  Territory  became  an 
organized  political  entity  with  the  usual  and 
customary  powers,  legislative,  Judicial,  and 
executive,  exercised  by  the  various  organized 
territories  of  the  United  States.  What  is 
now  the  state  of  Oklahoma  constituted  ap- 
proximately Indian  Territory  prior  to  the 
Oklahoma  Territorial  Organic  Act  of  May  2, 
1890.  The  Indian  Territory  at  that  time  was 
an  unorganized  territory  without  any  politi- 
cal entity,  and  controlled  and  governed  by 
the  United  States  through  the  federal  Con- 
gress and  the  Executive  Department  After 
the  territory  of  Oklahoma  became  an  organ- 
ised political  entity,  with  certain  legislative, 
executive,  and  Judicial  powers,  all  that  part 
within  the  geographical  limits  of  the  remain- 
ing part  of  the  Indian  Territory — the  part 
left  after  carving  out  the  organized  territory 
of  Oklahoma — remained  an  unorganized  ter- 
ritory, subject  to  the  legislative,  executive, 
and  Judicial  powers  of  the  United  States,  to 
t>e  exercised  and  administered  under  the  di- 
rection of  Congress.  Clause  2  of  section  3  of 
article  4  of  the  federal  Constitution  declares 
that— 

"CongresB  shall  have  power  to  dispose  of  and 
nake  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging 
to  the  United  States." 

Under  that  section  of  article  4  of  the  feder- 
al Constitution,  and  the  principles  announced 
In  United  States  v.  Kagama,  118  U.  S.  375,  « 
Sup.  Ct.  1109,  30  L.  Ed.  228,  the  United  States 
possessed  full  sovereignty  over  the  Indian 
Territory  as  a  territory  of  the  United  States. 
T.^ht  V.  United  States,  220  U.  S.  523,  31  Sup. 
<it.  486.  55  li.  Ed.  670;  Gibson  v.  Chouteau, 
13  Wall.  92,  20  L.  Ed.  534;  VAn  Brocklin  T. 
Tennessee,  117  U.  S.  151,  6- Sup.  Ct.  070,  29  L. 
Ed.  845 ;  Hallowell  v.  United  States,  221  U. 
S.  317,  31  Sup.  Ct.  587,  55  L.  EJd.  760;  Tiger  v. 
Western  Investment  Co.,  221  U.  S.  286,  31 
Sup.  Ct  578,  55  L.  Ed.  738.  Neither  the 
plaintiff  nor  his  assignors  were  inhabitants 
of  the  Indian  Territory,  as  that  territory 
must  be  defined,  at  the  time  the  shipments 
-comidained  of  were  made.  The  shipments 
were  transiwrted  from  a  place  of  origin  with- 
in the  Indian  Territory  to  a  place  of  destina- 
tion in  Oklahoma  Territory.  BVom  its  organ- 
ization, Oklahoma  Territory  was  Just  as  sep- 
'  arate  and  distinct  from  the  Indian  Territory 
as  any  other  organized  territory  of  the 
Tfnited  States.  The  Oklahoma  Territorial 
Organic  Act  of  May  2,  1800,  operated 
to  cat  the  Indian  Territory  Into  two  separate 
territories,  one  organized  and  the  other  un- 
organized, and  immediately  and  concurrently 
with  the  creation  of  the  territory  of  Oklaho- 
'mn  the  transportation  of  passengers  and 
■property  by  railroad  "from    •    •    •    terri- 


tory of  the  United  States  •  •  •  to  any 
other  territory  of  the  United  States"  fell 
under  the  Jurisdiction  of  the  Interstate  Com- 
merce Commission. 

The  creation  of  a  new  state  or  new  terri- 
tory did  not  confer  any  new  abstract  Juris- 
diction on  the  Interstate  Commerce  Commis- 
sion ;  the  Interstate  Commerce  Act,  however, 
was  Intended  to  lay  hold  of  transportation 
from  a  territory  to  a  territory,  or  from  a 
state  to  a  state,  or  from  a  territory  to  a  state, 
or  from  a  state  to  a  foreign  country  or  the 
District  of  Columbia,  or  a  territory  to  the 
District  of  Colambia,  without  regard  to  the 
geographical  boundary  lines  of  the  territories 
at  the  time  It  was  passed.  We  therefore 
hold  that  the  provisions  of  the  Choctaw  Coal 
&  Bailway  Company  Right  of  Way  Act  of 
February  18,  1888,  prohibiting  the  railway 
from  charging  the  Inhabitants  of  the  Indian 
Territory  a  gmitet  rate  of  freight  than 
authorized  by  the  laws  of  the  states  of  Arkan- 
sas and  Texas  for  -services  and  transporta- 
tion of  the  same  kind,  were  superseded,  ab- 
rogated, and  annulled  by  the  Oklahoma  Terri- 
torial Organic  Act  of  May  2,  1800,  in  so  far 
as  shipments  from  the  place  of  origin  in  the 
Indian  Territory  to  points  of  destination  In 
Oklahoma  Territory  are  concerned. 

The  defendants  compiled  with  the  provi- 
sions of  tJie  Interstate  Commerce  Act  and 
filed  vrith  the  Interstate  Commerce  Commis- 
sion their  tariff  rates  on  shipments  from  the 
Indian  Territory  to  points  of  destination  in 
Oklahoma  Territory.  Whether  the  tariff 
rates  filed  were  reasonable  then  became  a 
question  for  the  Interstate  Commerce  Com- 
mission. While  it  is  well  settled  at  common 
law  that  a  carrier  is  liable  in  an  action  in 
court  for  damages  on  account  of  excessive 
charges,  the  jurisdiction  of  the  courts  to  pass 
upon  the  reasonablmess  of  rates  and  charges 
was  superseded  by  the  Commerce  Act  The 
purpose  of  the  Conlimerce  Act  was  to  brtng 
about  unlfonnlty  in  freight  rates.  When  a 
carrier  filed  Its  tariff  with  the  Commission  it 
then  became  a  question  for  the  Commission  to 
determine  whether  or  not  ttie  charges  were 
excessive,  and  It  had  Jurisdiction  to  Investi- 
gate that  question  and  make  an  order  of 
reparation.  Uniformity  in  rates  being  one'Of 
the  main  purposes  of  the  Commerce  Act,  It  is 
obvious  that  no  such  uniformity  could  be 
maintained  if  the  courts  continued  to  «:er- 
dse  Jurisdiction  to  determine  the  reasonable- 
ness or  unreasonableness  of  the  rates  charged. 
No  uniformity  of  rates  could  be  maintained 
if  their  reasonableness  was  left  to  the  fluc- 
tuating verdicts  of  Juries  and  the  diverg^t 
views  of  respective  courts,  and,  this  being 
true,  the  Commerce  Act  must  be  construed 
as  operating  to  oust  the  courts  of  Jurisdic- 
tion to  pass  on  this  question.  See  Texas  & 
P.,R.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
440,  27  Sup.  Ct.  350,  61  L.  Ed.  503,  0  Ann. 
Cas.  1075. 
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There  being  no  allegation  that  the  reason- 
ableness of  the  tariff  and  schedule  of  rates 
filed  with  the  Commerce  Commission  and 
charged  the  plaintiff  and  his  assignors  by  the 
defendants  had  been  passed  upon  and  con- 
demned by  the  Commission,  it  is  obvious  that 
the  plaintiff's  petition  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Then, 
besides,  we  cannot  agree  with  the  contention 
of  plaintiff  in  his  construction  of  section  4  of 
the  Choctaw  Coal  &  Railway  Right  of  Way 
Act  of  February  IS,  1888,  prohibiting  the 
railway  from  charging  Inhabitants  of  the 
territory  "a  greater  rate  of  freight  than  the 
rate  authorized  by  the  laws  of  the  state  of 
Arlcansas  and  Texas  for  services  and  trans- 
portation of  the  same  kind."  As  stated, 
plaintiff  oontoids  that  Congress,  by  reference 
to  the  laws  of  Arkansas  and  Texas,  intended 
to  limit  the  railway  to  the  maximum  charges 
allowed  by  the  laws  of  Arkansas,  if  Arkansas' 
laws  are  less  than  those  of  Texas,  or  Texas' 
rate,  if  the  Texas  rate -should  be  less  than 
that  of  Arkansas.  If  section  4  can  be  applied, 
which  we  gravely  doubt  on  account  of  its  un- 
certainty, it  seems  just  as  clear  that  the  rail- 
road would  have  the  right  to  charge  the 
greater  rate  prescribed  by  either  of  said 
states,  that  is,  if  Texas  prescribed  a  greater 
rate  than  Arkansas,  the  railway  would  have 
the  right  to  adopt  the  Texas  rate.  But  bow 
do  we  know,  or  how  could  the  railroad  com- 
pany know,  which  of  the  two  rates  Is  to  be 
applied?  It  is  just  as  reasonable  to  apply  the 
high  rate  of  Texas  as  to  apply  a  lower  rate 
of  Arkansas,  and  while  it  is  the  duty  of  the 
court  to  sustain  the  validity  of  legislation 
unless  it  is  so  utterly  uncertain  that  it  can- 
not be  applied  nor  its  meaning  ascertained, 
neverthdess,  the  uncertainty  in  this  act, 
coupled  with  the  fact  that  the  Rock  Island 
Hallway  also  operated  under  a  right  of  way 
act  limiting  its  maximum  charges  to  the 
rates  prescribed  by  the  laws  of  Kansas  over 
that  part  of  its  road  from  Bl  Reno  to  Enid, 
renders  its  working  application  to  the  facts 
in  this  case  impossible.  The  overcharges 
sought  to  be  recovered  by  the  plaintiff  were 
made  on  coal  shipped  from  the  McAlester  and 
Wilbnrton  coal  fields  In  the  Indian  Territory 
over  the  Choctaw  line  to  El  Reno,  and  thence 
over  the  Chicago,  Kansas  &  Nebraska  line, 
now  owned  by  the  Rock  Island,  to  Enid. 
Plaintiff  contends  the  Arkansas  rates  control, 
but  they  cannot  control  from  Kl  Reno  to 
Bnid,  and  there  is  neither  allegation  nor 
proof  in  this  case  showing  what  the  over- 
charges amounted  to  from  the  coal  fields  in 
the  Indian  Territory  to  El  Reno.  The  Inter- 
state Commerce  Commission  in  Haines  v. 
Chicago,  Rock  Island  &  Pacific  RaUway  Co., 
13  Interst.  Com.  Com'n  R.  216,  discusses  this 
very  uncertainty  in  the  act  in  an  able  opin- 
ion by  Commissioner  Lane,  subsequently 
Secretary  of  the  Interior.  Commissioner 
Lane  said: 


"The  Interstate  ConuneMe  Commission  is  a 
creature  of  statute,  and  its  authority  is  deriv- 
ed from  the  act  of  Congress  creating  the  Com- 
mission and  the  various  amendments  thereto. 
Its  function  is  to  administer  the  Act  to  Regu- 
late Commerce;  not  to  enforce  conditioDs 
found  in  federal  or  other  charters.  And  while 
a  violation  of  the  conditions  of  the  acts  of 
Congress  granting  the  rights  of  way  may  b» 
ground  for  forfeiture,  the  remedy  wonld  b« 
through  the  courts. 

"Moreover,  the  indefinite  language' of  the  leg- 
islation makes  it  impracticable  to  give  applica- 
tion to  its  provisions.  What  certainty,  for  in- 
stance, is  there  in  the  provision  thot  rates  shall 
not  be  greater  than  are  charged  in  three  other 
state  jurisdictions,  when  each  of  those  states 
has  a  commission  with  authority  to  fix  rates? 
Naturally,  in  the  proper  performance  of  their 
duties,  these  several  commissions  take  into  con- 
sideration in  fixing  rates  on  special  commodi- 
ties peculiar  conditions  incident  to  the  trans- 
portation  of  the  several  commodities  within 
their  respective  states.  Tliis  statement  makes 
it  evident  that  the  several  standards  could  not 
be  made  the  measure .  of  rates  in  Oklahoma. 
Applying  it  to  the  particular  case  here  under 
consideration,  Kansas,  Arkansas,  and  Texas 
have  rates  which  are  different  for  the  transpor- 
tation of  coal  for  equal  distances,  and  each  of 
these  oommisslcns  changes  the  rates  within  its 
jurisdiction  whenever,  in  its  judgment,  the  pub- 
lic interest  requires. 

"Again,  the  two  rights  of  way  here  concern- 
ed were  granted  to  separate  and  distinct  cor- 
porations. In  granting  one  right  of  way  Con- 
gress provided  that  the  rates  should  not  be 
higher  than  prevailed  in  Kansas.  In  granting 
the  other  right  of  way  it  provided  that  the 
rates  should  not  be  higher  than  in  Arkansas 
'and'  Texas.  Since  the  passage  of  these  acts, 
the  two  carriers  have  become  consolidated  into 
one  system  and  are  operated  as  a  imit.  In 
some  of  the  instances  complained  of  rates 
are  made  over  the  lines  of  what  were  formerly 
two  carriers,  but  now  one.  Should  it  be  held 
that  the  acts  of  Congress  were  to  determine 
the  rate,  which'  would  be  the  standard  adopted 
—the  Kansas,  the  Arkansss,  or  the  Texas  rate? 
And,  if  either  were  selected,  could  the  rate  in 
that  state  be  applied  over  what  was  formerly 
two  carriers? 

"These  are  only  a  few  of  the  insurmountable 
diflScuIties  wliich  would  render  it  impracticable 
to  give  effect  to  the  conditions  under  the  acts 
of  Congress  referred  to,  even  were  we  to  hold 
tl>at  the  provisions  in  such  special  acts  con- 
ferred jurisdiction  en  Uiis  Commission,  a  posi- 
tion legally  untenable.  The  only  measure  of 
the  power  of  this  Commission  is  found  in  the 
Act  to  Regulate  Commerce,  as  Amended." 

It  is  mmecessary  for  us  to  consider  the 
other  questions  discussed  In  the  able  briefs 
of  counsel  for  the  respective  parties.  In  our 
oplnicm,  the  Interstate  Commerce  Commission 
Act  of  February  4,  18S7,  became  the  applica- 
ble law  immediately  upon  the  passage  of  the 
Oklahoma  Territorial  Organic  Act  of  May  2, 
1890.  The  Choctaw  Coal  &  Railway  Right  of 
Way  Act,  undertaking  to  limit  the  maximum 
'freight  charges  to  those  prescribed  by  tUa 
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laws  of  Texas  and  Arkansas,  bad  served  Its 
purpose,  became  fonctua  officio  and  no  longer 
controlling  wltb  respect  to  sblpments  made 
from  the  Indian  Territory  to  points  of  des- 
tination In  the  Oklahoma  Territory.  If  not 
void  for  uncertainty  (International  Harves- 
ter Case,  234  V.  8.  216,  34  Sup.  Ct  853,  68 
L.  Ed.  1281;  Jjidrew  Jackson,  ex  parte,  45 
Ark.  158;  Jones'  Blackstone,  book  1,  |  127; 
Black  on  Interpretation  of  Laws,  pp.  75  and 
106),  the  maximum  rate  prescribed  by  section 
4  of  the  Choctaw  Coal  &  Railway  Hlght  of 
Way  Act  was  confined  in  its  application  to 
the  Indian  Territory  after  Oklahoma  Terri- 
tory was  cut  oS  and  organized,  and  had  no 
application  to  interterrltorial  shipments. 

The  judgment  Is  reversed  and  the  cause  re- 
manded to  the  district  court  of  Oarfleld  coun- 
ty, wltb  directions  to  dismiss  pUUntUf's  case 
at  his  cost 

RAINBY,  C.  J.,  and  HARRISON,  PITCH- 
PORD,  JOHN.SON,  and  McNEIL,  JJ.,  concur. 


JONES  V.  STATE.    (No.  A-3458.)* 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  10,  1920.) 

(Svllaiiit  hy  the  Court.) 

I.  Criminal  law  «e94«4(4)— Oeoedenfs  cleth- 
'  Ing  held  admlMlMe  to  show  relative  position 

of  decedent  and  defendant  and  location  of 

wounds. 
On  a  trial  for  murder  by  shooting,  where 
the  plea  is  self-defense,  the  clothing  worn  by 
decedent  at  the  time  be  was  shot,  when  identi- 
fied, is  admissible  in  evidence  as  tending  to  show 
the  relative  position  of  decedent  and  defend- 
ant at  the  time  the  shots  were  fired,  and  for 
the  purpose  of  showing  the  location  of  the 
wounds. 

'2.  Criminal  law  «=3404(4)— M^tness  may  point 
out  how  heies  in  clothes  wern  by  decedent 
eorrespond  with  wounds. 

On  a  trial  for  murder,  it  is  not  error  to  per- 
mit a  witness  to  exhibit  to  the  jary  the  clothes 
worn  by  decedent  at  the  time  he  was  shot,  and 
to  point  out  and  demonstrate  how  the  holes  in 
the  garments  corresponded  with  the  wounds  in 
the  body. 

3.  Wttiiessoo  «s>274(2)  —  Charaeter  witness 
may  be  orosi-axamined  at  to  reports  of  acts 
Inooflslstent  with  good  character  previous  to 
crime  charged. 
A  witness  to  good  character  may  be  asked 
on  cross-examitntion  whether  he  has  heard  ru- 
mors of  particular  and  specific  charges  of  the 
commission  of  acts  inconsistent  with  the  char- 
acter which  he  was  called  to  prove.     This  is 
admissible,  not  for  the  purpose  of  establishing 
the  truth  of  such  reports,  but  to  test  the  credi- 
bility  of   the  witness,   and   to   determine  the 
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weight  of  his  evidence.  However,  such  reports, 
to  be  admissible,  must  be  confined  to  a  time 
previous  to  the  commission  of  the  crime 
charged. 

4.  Homicide  <S=>336— Order  for  view  will  not  be 
reviewed,  unless  prejudicing  defendant's  sub- 
stantial rights. 

Where,  in  a  trial  for  murder,  a  view  of  the 
place  where  the  offense  charged  was  committed 
is  directed  by  the  court  upon  the  request  of  the 
county  attorney  under  section  5807,  Rev.  Iiaws,  ' 
providing  that  "when,  in  the  opinion  of  the 
court,  it  is  proper  that  the  jury  should  view 
the  place  in  which  the  offense  was  charged  to 
have  been  committed,  or  in  which  any  other  ma- 
terial fact  occurred,  it  may  order  the  jury  to 
be  conducted  in  a  body,"  etc.,  the  action  of  the 
trial  court  will  not  be  reviewed  by  this  court, 
unless  it  is  made  to  appear  that  the  court  acted 
arbitrarily  and  abused  its  discretion,  under  cir- 
cumstances which  tend  reasonably  to  indicate 
that  the  substantial  rights  of  defendant  were 
prejudiced  thereby. 

5.  Criminal  law  <g=»829( I)— Requested  Instruc- 
tions properly  refused,  when  covered  by  thosa 
given. 

The  refusal  to  give  requested  instructions 
is  not  error,  where  those  given  fairly  and  fuUy 
present  every  phase  of  the  case. 

6.  Homicide  <S=925S(3)  —  Evidence  sustaining 
oonvlotion  for  manslaughter  in  the  first  de- 
gree. 

In  a  prosecution  for  murder,  the  evidence 
reviewed,  and  held  amply  sufficient  to  sustain 
the  conviction  for  manslaughter  in  the  first  de- 
gree. 

Appeal  from  District  Court,  Muskogee 
County ;  Chas.  G.  Watts,  Judge. 

Xenophon  Jones   was  convicted  of  man- 
slaughter in  the  first  degree,  and  he  appeals. 
Affirmed. 

Under  an  indictment  which  charged  him 
with  the  murder  of  Quy  F.  Mclntyre,  in 
Muskogee  county,  on  or  about  the  30th  day 
of  October,  1917,  Xenophon  Jones  was  con- 
victed of  manslaughter  in  the  first  degree, 
and  sentenced  to  servfe  a  term  of  25  years 
in  the  penitentiary.  The  following  is  in  sub- 
stance the  evidence  in  the  case: 

Dr.  F.  J.  Wllkiemeyer,  testified: 

That  he  was  the  attending  physician  to  Ouy 
F.  Mclntyre,  from  October  30th  until  his  death 
on  November  8th;  that  he  found  an  abdominal 
wound,  which  entered  about  an  inch  above  the 
pubic  bone,  and  -a  wound  on  the  right  leg  just 
below  the  head  of  the  femur,  and  in  the  back 
just  under  the  left  shoulder  there  was  another 
gunshot  wound.  He  identified  the  clothes  worn 
by  the  deceased  when  he  reached  him,  and 
pointed  out  rents  appearing  in  the  clothing 
which  corresponded  with  the  wounds;  that  the 
gunshot  wound  in  the  abdomen,  which  punctur- 
ed the  intestines,  was  the  cause  of  his  death. 

R.  Y.  Edwards  testified: 
That  "I  am  connected  with  the  Muskogee  Tire 
Repair  Company,  doing  business  at  231  North 


tSS>Tot  other  easea  see  same  topic  and  KHiY-NtlMBER  In  all  Key-Numbered  Dloests  and  Indezas 
■Rehearing  denied  September  7,  1920. 
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Fourth  street,  Muskogee;  Guy  F.  Mclntyre 
was  manager.  Between  5  and  d  o'clock  in  the 
evening  of  October  3<Hb,  defendant,  Jones,  came 
to  this  place  to  get  an  automobile  tire.  Guy 
F.  Mclntyre  was  sitting  at  a  desk  in  the  front 
room.  C.  B.  Airhart  and  George  Smith,  a  col- 
ored man,  were  working  in  the  next  room.  De- 
fendant asked  for  the  tire  that  be  had  left 
there.  I  said  it  must  be  in  the  next  room.  I 
went  in  there,  and  defendant  followed  me.  I 
asked  George  Smith  where  the  tire  was,  and 
'he  said,  'Here  it  is.'  I  turned  around  and  said, 
'George  will  get  your  tire  for  you.'  I  stepped 
back  into  the  front  room.  I  heard  defendant 
say  he  didn't  want  that  tire  fixed  that  way. 
Mr.  Airhart  said:  That  is  the  only  way  it 
could  be  fixed  and  fixed  right.'  Defendant  said: 
'Of  course  you  would  say  that.  I  didn't  tell 
anybody  to  fix  it  that  way,  and  I  am  not  going 
to  pay  for  it.'  And  he  asked  where  the  pro- 
prietor was,  and  either  Airhart  or  Smith  said: 
'He  is  in  the  other  room.'  Defendant  came 
back  into  the  front  room  and,  addressing  Mc- 
lntyre, said:  'I  didn't  tell  you  to  fix  that  tire 
that  way;  I  didn't  want  it  fixed  that  way.' 
Mclntyre  said:  'I  understood  you  to  say  you 
wanted  it  Tulcanized.'  Defendant  said:  'You 
are  a  God  damn  liar;  I  didn't  say  any  such 
thing.'  Mclntyre  said:  'Xou  can't  talk  that 
way  in  here;  I  will  give  you  your  tire  and 
you  can  get  out.'  With  that  Mclntyre  got 
up  from  the  desk  and  went  bade  into  the  next 
room,  and  defendant  followed  him.  I  heard 
defendant  remark  to  Mclntyre  that  he  would 
talk  to  him  any  damn  way  he  pleased,  and  im- 
mediately I  heard  four  shots  in  rapid  succes- 
sion. I  rushed  in  between  Mclntyre  and  de- 
fendant, just  as  the  last  shot  was  fired.  Mc- 
lntyre reached  for  the  table  and  fell  on  the 
floor.  Mclntyre  did  not  have  anything  in  either 
hand,  and  was  about  six  feet  from  defendant 
when  he  was  shot.  I  said  to  defendant,  'Don't 
do  that;  don't  shoot  a  man  that  way;  it  is  an 
awful  thing  to  shoot  a  man  that  way;'  and  he 
began  to  back  out.  When  he  got  about  in 
the  middle  of  the  front  room,  he  turned  and 
ran  out  the  door,  and  across  the  street,  and 
got  into  liis  automobile.  A  colored  boy  came 
into  the  front  room  with  defendant  and  foUov- 
ed  him  out.  The  shooting  occurred  between 
5:30  and  6  o'clock  in  the  afternoon  on  the  30th 
day  of  October,  1917.  I  stepped  to  the  phone 
and  called  Dr.  Wilkiemeyer  and  called  Mrs.  Mc- 
lntyre." 

0.  B.  Airhart  testified: 

"1  am  an  employe  of  the  Muskogee  Tire  Re- 
pair Company,  and  was  working  for  this  con- 
cern on  the  30th  day  of  October  last;  Guy  F. 
Mclntyre  was  manager.  Mr.  Edwards  and 
George  Smith,  a  negro  boy,  were  working  there 
at  the  time.  I  saw  defendant  enter.  I  was 
standing  in  front  of  the  rack  in  the  second 
room,  sometimes  called  the  middle  room.  Mr. 
Edwards  came  in  there  with  him,  and  asked 
Gporge  Smith  where  was  his  tire.  George 
pointed  up  to  the  tire,  which  was  hanging  on  an 
arm,  and  said:  'Here  it  is;  it  is  cut  down  and 
cemented;  it  will  be  out  first  thing  in  the 
morning.  Defendant  said:  'I  did  not  want  it 
repaired  that  way.'  George  said:  'Well,  you 
will  have  to  see  the  boss  about  that.'  I  told 
defendant  that  was  the  only  practical  way  to 


repair  the  tire.  He  said  h«  only  wanted  a 
puncture  fixed  and  a  boot  put  on.'  I  told  him 
it  would  not  hold  that  way;  it  would  have  to 
be  vulcanized  to  make  it  hold;  and  he  said, 
'Of  course,  you  will  say  that;  where  is  the 
proprietor?'  I  told  him,  'In  the  front  room.' 
He  walked  out  I  heard  him  say,  "Who  is  the 
proprietor  here?'  Some  one  said,  1  am;'  he 
said,  'I  didn't  want  my  tire  vulcanized;  just 
wanted  the  puncture  fixed,  and  a  boot  put  on 
it;'  and  the  reply  was,  'We  understood  you 
wanted  it  vulcanized.'  Defeodaat  aaid,  Ton 
are  a  God  damn  liar;  I  didn't  want  it  fixed  that 
way.'  The  partition,  7  or  8  feet  high,  extends 
half  way  up  to  the  ccUing,  and  I  could  not  see 
over  it.  As  Mr.  Mclntyre  walked  in  to  the  sec- 
ond room,  he  said,  'Tou  can't  talk  to  me  like 
that  In  here;  I  will  get  your  tire  and  you  can 
get  out'  Defendant  said,  'I  will  talk  to  you 
as  I  God  damn  please;'  he  was  ji»t  inside  of 
the  door  of  the  second  room,. and  Mr.  Mclntyre 
was  walking  along  by  the  work  bench,  with  his 
back  to  defendant.  Mclntyre  stopped  and  turn- 
ed partially  around,  and  defendant  pulled  an 
automatic  pistol  from  his  right  hip  pocket  and 
fired  four  shots.  Mclntyre  put  his  hands  on 
his  abdomen  and  fell  to  the  fioor.  Defendant 
held  his  gun  for  a  minute,  and  backed  out  of 
the  room;  turned,  and  ran  out,  and  jumped  in 
his  car,  and  drove  off.  Harnett,  the  colored 
boy  who  came  in  with  him,  followed  and  grab- 
bed the  car  while  it  was  in  motion,  and  climbed 
in  the  back  seat  Mclntyre  was  about  8  feet 
ahead  of  the  defendant  when  he  was  shot" 

George  Smith  faestlfled: 

"I  was  working  for  the  Muskogee  Tire  Re- 
pair Company.  Xenophon  Jones  came  there 
that  evening  to  get  -hie  tire,  or  see  about  a 
tire,  that  he  left  there  to  be  fixed.  I  was  stand- 
ing at  the  end  of  the- work  bench  repairing  a 
tube.  Mr.  Airhart  was  working  at  the  bench. 
Mr.  Edwards  came  in  and  asked  me  where 
Jones'  tire  was,  and  Xenophou  spoke  and  said, 
'I  want  to  get  my  tire  George.'  I  said,  'It  is 
all  cut  down  and  cemented,  and  will  be  out  the 
first  thing  in  the  morning.'  He  said,  'I  didn't 
order  anything  but  the  tube  vulcanized  and  the 
boot  put  back  over  the  bole.'  I  said,  'I  don't 
know  anything  about  that;  you  will  have  to- 
see  the  boss.'  The  next  thing  I  saw  Xenophon 
was  standing  facing  Mr.  Mclntyre,  and  I  hea,rd 
him  remark,  'Ain't  my  word  as  good  as  yours?' 
I  went  into  the  back  room,  and  four  shots  were- 
fired  just  as  I  went  in  the  door.  I  came  back, 
and  saw  Mr.  Mclntyre  lying  there  on  his  side 
and  holding  his  stomach;  he  told  me  to  come 
and  do  something  for  him.  Xenophon  was 
backing  out.  Mr.  Edwards  was  talking  to  him. 
1  put  a  coat  under  Mr.  Mclntyre's  head.  A 
colored  boy  nao>ed  Bamett  came  in  with  Xen- 
ophon and  was  waiting  for  him  ia  the  front 
room." 

On  the  part  of  the  defense  J.  T.  Lane 
testified: 

"I  run  a  barber  shop;  during  the  noon  hour 
I  went  to  the  Muskogee  Tire  &  Repair  Shop, 
and  made  an  examination  on  the  inside  parti- 
tion of  the  second  room,  and  found  two  inden- 
tures in  the  wall,  about  five  feet  above  the 
fioor,  near  the  jamb  of  the  door.    I  picked  up 
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a  piece  of  Iron  from  the  table  and  fitted  tt  in 
these  indentures,  and  it  seemed  to  fit  perfectly. 
Mr.  Cramp  was  with  me." 

.Charley  Klmsey  testified: 

"I  visited  the  Maskogee  Tire  &  Repair  Shop 
this  morning,  and  made  an  examination  of  the 
partition  wall,  and  observed  a  dent  there,  and 
a  piece  of  iron  that  was  there;  it  fitted  the 
dent  in  the  wall.  Judge  Leahy  pointed  the  dent 
out  to  me." 

J.  P.  (Greek)  Bamett  teetifled: 

"I  am  a  Creek  Freedman;  my  age  is  22 
years.  I  went  to  the  tire  shop  with  Xeno- 
phoD  Jones.  I  heard  Oeorge  Smith  say  to  Xen- 
opboD,  'You  will  have  to  go  to  the  front  and  see 
the  boss.'  Xeuophon  came  back  into  the  front 
room  and  asked  for  the  boss.  Mr.  Mclntyre 
said:  'It  makes  not  a  damn  to  you  who  is  boss 
here;  what  are  you  raising  all  of  that  hell 
back  there  for?'  Xenophon  said:  'I  was  not 
raising  any  bell  back  there;  I  told  George  that 
I  ordered  my  tube  vulcanized  and  not  my  casing.'  ^ 
Mr.  Mclntyre  says,  'Yon  are  a  damn  liar;  yon 
didn't  teU  me  any  such  thing;'  and  he  jumped 
op  and  said,  'I  want  you  to  get  that  tire,  and 
get  out  damn  quick,  before  I  kick  yon  out* 
Xenophon  walked  in  to  the  second  room,  and 
Mr.  Mclntyre  rushed  on  through.  Xenophon 
says,  'Can't  you  be  a  damn  liar  as  well  as  I; 
ain't  my  word  as  good  as  yours;'  and  Mr.  Mc- 
lntyre reached  under  the  table  and  at  the  same 
time  says,  'What  do  yon  mean  by  calling  me  a 
damn  liar,'  and  came  back  and  struck  at  Xenor 
pbon  with  an  iron  of  some  kind  2%  feet  long, 
and  the  iron  went  over  his  head  and  hit  the 
wall;  at  the  same  time  Mr.  Mclntyre  hit  Xen- 
ophon with  his  left  hand;  Xenophon  pushed 
him  back,  and  I  heard  the  shots.  This  all  oc- 
curred in  30  seconds;  Xenophon  turned  and 
walked  out  to  his  automobile.  He  soys,  'Come 
on,'  and  I  followed  and  jumped  on  the  running 
board  and  be  drove  home." 

As  a  witness  in  his  own  belialf  Xenophon 
'  Jones  testified: 

"I  live  in  Muskogee;  I  wOl  be  17  years  old 
next  month.  I  am  en  the  Creek  Freedman 
roll.  Between  12  and  1  o'clock  that  day  I 
took  an  inner  tube  to  the  repair  shop  on  North 
Fourth  street  to  be  .repaired,  and  left  it  with 
the  gentleman  I  later  had  trouble  with;  when 
I  had  the  puncture,  I  wanted  this  colored  boy 
Oeorge  to  fix  it,  and  I  came  there.  I  told  this 
man  I  wanted  to  get  this  tube  repaired,  and 
asked  him  what  time  he.  could  get  it  out.  He 
said,  'About  4  or  6  o'clock.'  I  went  back  there 
with  tUs  colored  boy,  J.  P.  (Creek)  Bamett. 
On  the  way  I  stopped  at  home  to  get  my  sweat- 
er, and  my  mother  told  me  to  bring  the  pistol 
back  to  the  barn.  It  was  my  uncle's  32  auto- 
matic pistol.  I  then  went  to  the  Muskogee 
Tire  &  Repair  shop.  Oeorge  Smith  was  at  the 
work  table  in  the  second  room,  and  I  said  to 
him,  'I  want  to  get  my  tire,  Oeorge;'  and  he 
said,  'It  is  not  ready;  it  is  on  the  drying  rack;' 
and  he  reached  up  to  get  it  down,  and  there 
were  two  blocks  of  wood  on  the  inside  of  the 
casing,  and  some  kind  of  sticky  substance  on 
the  tir£,  and  I  said  I  didn't  want  the  casing 
vulcanized;  I  only  wanted  the  tube  fixed,  and 
he  said,  'This  is  the  order  we  got  from  the 
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boss;  you  win  have  to  see  the  boss.'  I  turned 
around,  and  went  into  the  office,  and  said; 
'Which  one  of  you  gentlemen  is  the  boss;'  and 
one  of  the  gentlemen  sitting  at  the  desk  look- 
ed at  me  and  said,  'What  the  hell  difference 
does  it  make  to  you  who  is  the  boss?'  and  'Why 
are  you  raising  all  that  hell  back  there?'  I 
says,  'I  beg  your  pardon,  I  was  not  raising 
any  hell;'  and  he  said,  'You  -know  damn  well 
you  wanted  that  casing  fixed.'  I  said,  'No,  sir; 
you  are  mistaken.'  He  said,  "You  are  a  damn 
liar,  and  you  know  damn  well  you  told  me  you 
wanted  that  casing  fixed.'  I  said,  'No,  sir;  you 
are  mistaken;  ain't  my  word  as  good  as  yours;' 
he  said,  'No,  it  is  not;  you  are  a  damn  liar, 
and  don't  you  say  another  damn  word  while 
yon  are  in  here,  and  you  get  that  tire  and  get 
it  out  before  I  kick  you  out.'  When  be  said 
that,  I  stepped  inside  of  the  door,  and  he  came 
by  me  and  started  on  towards  this  table;  he 
passed  me,  cursing  and  calling  me  a  damn  liar, 
and  a  damn  black  son  of  a  bitch;  that  I  knew 
damn  well  I  wanted  that  casing  fixed,  and  if 
I  said..anything  else  about  my  word  being  good 
as  his  he  would  knock  my  damn  brains  out.  I 
said,  'I  hope  I  don't  have  to  be  all  that  because 
you  made  a  mistake  in  vulcanizing  my  casing;' 
and  I  said,  'Can't  you  be  a  damn  liar  as  well 
as  I  can?'  and  he  said,  'No,  you  God  damn  little 
black  son  of  a  bitch;'  and  he  grabbed  some- 
thing off  the  table.  I  said,  'Don't  you  hit  me!' 
and  he  rushed  onto  me  and  bit  at  me  with  it. 
I  dodged  it,  and  it  hit  the  wall  over  me,  and 
he  hit  me  along  my  right  cheek  with  his  left 
fist.  I  shoved  him  back,  and  pulled  out  the 
pistol,  and  as  I  got  it  out  it  went  off,  and  he 
rushed  on  me  again,  and  I  fired  three  shots  as 
fast  as  I  could  fire,  and  he  fell  on  the  fioor.  I 
turned  around  and  walked  out  and  got  into  my 
car.  Bamett  was  standing  on  the  curb,  and  I 
said,  'Come  on,  J.  C.,  and  get  in  the  car.'  " 

Johnnie  Myers  testified: 

"I  am  a  Creek  freedman.  Xenophon  Jones 
came  to  my  place  the  night  Mr.  Mclntyre  is 
said  to  have  been  shot,  and  he  had  a  bruise 
about  the  size  of  a  nickel  on  his  face  that 
evening." 

'    Mattie  Myers  testified: 

"Xenophon  Jones  came  to  my  place  that 
night  about  10  or  11  o'dock,  and  on  the  side 
of  his  face  was  a  scratch  or  bruise  about  the 
size  of  a  quarter." 

Thomas  W.  licahy  testified: 

"I  was  called  in  this  case  the  night  of  the 
shooting,  and  went  to  Johnnie  Myers'  house 
the  morning  after  the  shooting,  to  bring  de- 
fendant to  Muskogee  and  deliver  him  over  to 
the  sheriff.  I  observed  a  bruise  on  his  right 
cheek,  probably  about  the  size  of  a  quarter." 

Several  witnesses  testified  that  they  were 
acquainted  with  the  general  reputation  of 
the  deceased  as  to  being  a  quarrelsome,  con- 
tentious, and  overbearing  man,  and  it  was 
bad.  Several  witnesses  testified  that  they 
were  acquainted  with  the  general  reputation 
of  defendant  as  to  being  peaceable,  quiet,  and 
law-abiding,  and  that  reputation  was  good. 

In  rebuttal  Kelly  Brown,  J.  A.  Barbre,  and 
Cba.3,  B.  Law  testified  that  at  the  noon  hour 


Digitized  by 


Google 


890 


100  PACIFIC  REPOETEB 


(OkL 


that  day  they  visited  the  place  of  business  .  defense,  the  dotblng  worn  by  the  deceased 
of  the  Muskogee  Tire  &  Repair  Company,  j  at  the  time   of  the   homidde,   and   which 

shows  the  point  of  entrance  of  the  boUets,  IB 
admissible  in  evidence,  for  the  purpose  of 
showing  the  location  of  the  wounds,  and  to 
enable  the  Jury  to  Ibim  an  estimate  of  the 
relative  position  of  the  parties  when  the 
shots  were  fired.  In  the  case  of  Sannders  v. 
State,  4  Okl.  Cr.  264,  111  Pac.  965,  Ann.  Cas. 
1912B,  766,  it  is  held  that  a  coat  worn  by  de- 
ceased at  Qie  time  of  the  homicide,  and 
which  shows  the  point  of  entrance  of  the  fa- 
tal buUet,  was  admissible  in  evidence.  In 
the  opinion  it  is  said: 

"The  coroner,  who  was  also  a  physician,  tes- 
tified that  one  bullet  entered  aboat  tax  inches 
below  the  angle  of  the  scapula,  and  about  four 
inches  to  the  right  of  the  spine;  the  other 
wonnd  was  in  the  buttock.  The  gaments  were 
competent  in  corroborati«tt  of  this  evidence, 
and  for  the  purpose  of  showing  exactly  what 
was  inexactly  stated.  Nor  Is  the  stats  requir- 
ed in  such  cases  to  stand  on  the  oral  testimony 
of  one  or  two  witnesses,  without  supporting 
their  testimony  by  demoflBtratiTe  evidence; 
nor  can  the  state  be  precluded  from  offering 
such  evidence  by  a  general  statement,  made 
by  the  defendant's  attorney  in  objecting  to  the 
evidence,  that  'there  has  been  no  dispute  rais- 
ed as  to-  tiie  mortality  or  location  of  tiie 
wounds.' " 


and  examined  the  indentations  on  the  parti- 
tion between  the  front  and  middle  rooms; 
that  there  were  two  dents,  one  was  more  like 
a  scratch,  and  the  other,  three  or  four  inches 
from  it,  was  the  depth  of  the  thickness  of  a 
sheet  of  papery  ttat  they  placed  the  piece 
of  iron  which  was  introduced  in  evidence 
thereon,  and  it  did  not  flt  the  dents.  One 
dent  was  nearly  twice  the  width  of  the  same, 
and  the  other  was  about  a  quarter  of  a 
inch  wider. 

Several  witnesses  testified  that  they  well 
knew  the  reputation  of  the  deceased  as  to 
being  a  peaceable,  quiet,  and  law-abiding  citi- 
zen, and  that  it  was  good. 

Thomas  W.  Leahy,  S.  M.  Rutherford,  and 
W.  J.  Crump,  all  of  Muskogee,  for  plaintitf 
In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.  (after  stating  the  facts  as 
above).  Xenophon  Jones  was  indicted  in  the 
district  court  of  Muskogee  county  for  mur- 
der, and  upon  his  trial  the  jury  returned  a 
verdict  finding  him  guilty  of  manslaughter 
in  the  first  degree,  leaving  the  punishment  to 
the  court.  On  March  20,  1918,  the  court  ren- 
dered judgment  and  sentenced  him  to  im- 
prisonment in  the  penitentiary  for  a  term  of 
25  years.  To  reverse  the  judgment  he  pros- 
ecutes this  appeal. 

It  api>ears  that  deceased,  Guy  F.  Mdn- 
tyre,  was  a  resident  of  Muskogee;  he  was 
a  young  man  with  a  family,  consisting  of  a 
wife  and  two  children.  Defendant,  Jones,  a 
uegro  boy,  lived  with  his  parents  In  Musko- 
gee. The  difilculty  which  resulted  In  the 
tragedy  arose  between  deceased,  who  was 
manager  of  the  Muskogee  Tire  Repair  Com- 
pany, and  defendant,  over  the  repair  of  an 
automobile  tire.  Defendant  shot  deceased 
three  times  with  a  32-callber  automatic  pis- 
toL  One  shot  took  effect  In  the  back,  anoth- 
er in  the  hip,  and  another  took  eftect  in  the 
abdomen,  which  proved  fatal.  The  theory  of 
the  state  was  that  it  was  an  unprovoked 
killing.  Defendant's  evidence  suggests  the 
theory  of  self-defense. 

[1]  The  first  assignment  of  error  necessary 
to  notice  is  that  the  court  erred  in  permit- 
ting the  witness  Dr.  Wilkiemeyer  to  testify 
that  the  wounds  In  the  body  of  deceased  cor- 
responded to  the  holes  in  the  clothing  of  de- 
ceased introduced  in  evidence,  and  in  plac- 
ing said  clothing  upon  the  back  of  another, 
and  pointing  out  and  demonstrating  how  the 
holes  in  the  garments  corresponded  to  the 
wounds  in  the  body.  It  is  urged  that  this 
was  demonstrative  testimony,  and  that  there 
was  ladLlng  evidence  of  the  size  of  the  de- 
ceased in  comparison  to  the  size  of  the  per- 
son on  whose  back  the  clothing  was  placed. 

[2]  It  is  the  settled  rule  in  this  state  that 
on  a  trial  for  murder,  where  the  plea  is  self- 


And  see  Burton  v.  State,  16  Okl.  Or.  — , 
185  Pac.  842;  Brantiey  v.  State^  15  Okl.  Cr. 
6,  175  Paa  SI. 

[3]  The  next  assignment  is: 

"Misconduct  on  the  part  of  P.  A.  Chivin,  spe- 
cial counsel  for  the  state,  in  the  cross-exami- 
nation of  Mrs.  J.  A.  Green,  who  as  a  character 
witness  testified  to  defendant's  good  reputation 
as  to  being  peaceable,  quiet,  and  law-abiding." 

On  her  cross-examination  tills  -witness 
was  asked: 

"Question  by  Mr.  Gavin:  Well,  did  you  ever 
discuss  about  defendant  having  had  a  fight  up 
here  with  a  negro  in  a  garage,  in  which  he  pull- 
ed a  gun  on  him?  (Defendant  objects  as  in- 
competent, irrelevant,  and  immaterial,  and  not 
proper   cross-examination.) 

"The  Court:     Sustained. 

"By  Mr.  Gavin:  Have  yon  ever  heard  of  that 
circumstance?     (Same  objection.) 

"The  Court:  That  would  not  disprove  what 
she  has  testified  to;  the  specific  act  does  not 
constitute  one's  general  repntation. 

"Mr.  McOinnis:  This  is  to  test  the  knowl- 
edge of  the  witness  of  the  matters  about  which 
she  offers  testimony. 

"The  Court:  I  don't  see  that  it  is  competent. 
Objection  sustained." 

The  question  involved  has  heretofore  been 
decided  by  this  court  in  Pope  v.  State,  16 
Okl.  Or.  162,  175  Pac.  727.  It  was  there  held 
that: 

"A  witness  to  good  character  may  be  asked 
on  cross-examination  whether  he  has  heard 
rumors  of  particular  and  specific  charges  of 
the  commission  of  acts  inconsistent  with  the 
character  which  he  was  called  to  prove.  This 
is  admissible,  not  for  the  purpose  of  establish- 
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ing  the  tnitb  ot^sach  reports,  but  to  teat  the 
credibility  of  the  witness  and  to  determine  the 
weight  of  his  evidence." 

Aiai  nee  Stotise  t.  State,  6  Okl.  Gr.  416, 
119  Pac.  271.  Russell  v.  State,  16  Okl.  Or. 
— ,  182  Pac.  — ;i  Underbill,  Crlm.  Ev. 
par.  82. 

We  tUnk  the  croaa-ezamination  of  this 
character  witness  was  proper,  and  tliat  the 
conrt  erred  In  favor  of  defendant  In  sustain- 
ing the  objections  made. 

[4]  Another  assignment  of  error  Is  that 
the  court  erred  in  permitting  the  Jury,  over 
the  objection  and  exception  of  defendant,  to 
visit  the  scene  of  the  difficulty  and  examine 
and  view  the  marks  or  Indentations  on  the 
wall,  about  which  testimony  had  been  giv- 
en. Our  Code  of  Criminal  Procedure  (sec- 
tion 5897,  Rev.  Laws)  reads  as  follows: 

"When,  in  the  opinion  of  the  court,  it  li 
proper  that  the  jury  ahonld  view  the  place  in 
which  the  offense  was  charged  to  have  been 
committed,  or  in  which  any  other  material  fact 
occurred,  it  may  order  the  jury  to  be  conduct- 
ed in  a  body,  in  the  custody  of  proper  officers, 
to  the  place,  which  must  be  shown  to  them 
by  a  person  appointed  by  the  court  for  that 
purpose,  and  the  officers  must  be  sworn  to  suf- 
fer no  person  to  speak  to  or  communicate  with 
the  jury,  nor  to  do  so  themselves,  on  any  sub- 
ject connected  with  the  trial,  and  to  return 
them  into  court  without  unnecessary  delay,  or 
at  a  specified  time." 

It  appears  from  the  record  that  in  the 
course  of  the  trial  the  county  attorney  re- 
quested the  court  that  In  the  manner  pre- 
scribed by  law  the  Jury  be  sent  to  view  the 
place  where  the  offense  was  committed  and 
to  view  the  Indentations  on  the  partition 
about  which  testimony  has  been  offered. 
Defendant  objected,  for  the  reason  that  the 
room  where  the  homldde  was  committed  had 
been  changed  since  the  shooting,  which  ob- 
jection was  overruled,  and  exception  allow- 
ed. The  action  of  the  trial  court  In  permit- 
ting a  trial  Jury  to  view  the  scene  of  a  hom- 
icide will  not  be  disturbed  by  this  court,  un- 
less-it  is  made  to  appear  that  such  court 
acted  arbitrarily  and  abused  its  discretion, 
under  circumstances  which  tend  reasonably 
to  indicate  that  the  substantial  rights  of  de- 
fendant were  prejudiced  thereby.  Starr  v. 
State,  5  Okl.  Cr.  440,  115  Pac.  356;  Seigler 
V.  State,  11  Okl.  Cr.  131,  145  Pac.  308.  It 
was  the  privilege  of  the  defendant  and  his 
counsel  to  accompany  the  Jury,  and  we  pre- 
sume they  did  so.  If  they  did  not,  the  priv- 
ilege was  waived.  We  find  nothing  in  the 
record  that  tends  to  show  that  the  court 
abused  its  discretion  la  overruling  defend- 
ant's objections. 

[S]  Other  errors  assigned  are  based  on  ex- 
ertions taken  to  certain  Instructions  given 
and  to  the  refusal  of  the  court  to  give  In- 
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struetions  requested.    The  court,  among  oth- 
er instructions,  gave  the  foUowing: 

"(13)  Tou  are  further  instructed  that  evi- 
dence has  been  introduced  to  the  effect  that 
the  deceased  in  his  lifetime  bore  a  general  rep- 
utation as  being  a  man  of  a  quarrelsome,  con- 
tentious, and  overbearing  disposition,  and  that 
the  defendant,  prior  to  the  fatal  difficulty,  bore 
a  general  reputation  as  a  peaceful,  qaiet,  and 
law-abiding  man.  You  are  therefore  instructed 
that  this  evidence  is  competent  and  proper, 
tending  to  show  who  was  the  probable  aggres- 
sor at  the  time  of  the  fatal  difficulty." 

(Given,  and  excepted  to  by  defendant.  Cbas. 
G.  Watts,  Judge.) 

The  court  then  refused  the  following  in- 
Btmction,  asked  by  defendant:      ' 

"You  are  instructed  that  the  defendant  has 
introduced  proof  to  the  effect  that  he  has  al- 
ways had  the  reputation  of  being  a  peaceable, 
quiet,  respectful,  law-abiding  boy,  and  yoit 
are  instructed  that  such  evidence  is  proper  for 
your  consideration,  together  with  all  the  other 
evidence  in  the  case,  and  should  be  considered 
by  you  in  determining  the  guilt  or  innocence  of 
the  defendant,  and  as  to  who  was  probably  the 
aggressor  in  the  difficulty." 

Thus  it  appears  the  requested  Instmctlon 
was  substantially  embodied  in  the  Instruc- 
tion given,  and  defendant  had  the  full  bene- 
fit of  the  principle  Involved.  The  court, 
therefore,  committed  no  error  in  refusing  to 
repeat  it  Taken  as  a  whole,  the  instruc- 
tions given  covered  every  phase  of  the  case, 
and  were  more  favorable  to  defendant  than 
he  bad  any  legal  right  to  demand. 

One  of  the  grounds  of  the  motion  for  new 
trial,  and  which  Is  assigned  as  error,  is  new- 
ly discovered  evidence  to  the  effect  that  the 
mark  or  indentation '  on  the  wall,  about 
which  testimony  was  given,  was  tampered 
with  after  having  been  examined  by  defend- 
ant's witnesses,  and  before  it  was  viewed  by 
the  Jury.  The  affidavits  filed  by  defendant 
in  support  of  his  motion  for  a  new  trial  are 
to  the  effect  that'  the  indentations  were  tam- 
pered with,  in  that  they  had  the  appearance 
of  having  been  rubbed  over,  which  indicated 
a  difference  In  the  original  depth  of  one 
thirty-second  of  an  inch.  There  is  nothing 
to  show  that  they  were  tampered  with  be- 
fore the  verdict  in  this  case  was  returned, 
and  the  motion  for  new  trial  was  properly 
overruled. 

[8]  Upon  the  merits,  the  evidence  for  the 
state  establishes  an  unprovoked  murder,  and 
as  to  defendant's  testimony  In  support  of 
the  self-defense  theory  the  proof  was  over- 
whelmingly the  other  way.  In  our  view,  the 
Jury  were  exceedingly  lenient  under  the  cir- 
cumstances in  fixing  the  degree  of  the  crime. 
As  shown  by  the  record,  defendant  has  had 
a  fair  and  impartial  trial  under  the  lavrs  of 
tbe  state. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 
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WILLIAMS  V.  STATE.    (No.  A-3018.)     . 

(Criminal  Court  of  Appeals  of  Oklahoma.  Not. 
1,  1&1&.    Rehearing  Denied  May  29,  1920.) 

(SplUbv*  i»  the  Court.) 

1.  Criminal  law  <&s>ll5l— Applleatlon  for  con- 
tinuance in  discretion  of  trial  court. 

Applications  for  a  continuance  on  the  ground 
of  the  absence  of  material  witnesses  are  ad- 
dressed to  the  discretion  of  the  trial  court ;  and, 
unless  there  appears  to  be  a  manifest  abuse  of 
auch  discretion,  the  judgment  of  conviction  will 
not  be  reversed  because  a  continuance  was  de- 
nied. 

2.  Crifflitttl  law  <3=>594( I)— Denial  of  oontin- 
uanoe  proper  where  no  probability  of  differ- 
ent reeult. 

For  reasons  showing  no  abuse  of  discretioii 
in  OTerruling  the  application  for  a.  continuance 
in  this  case,  see  body  of  opinion. 

3.  Rape  <8=53— Proof  of  defendant's  age  a  mat- 
ter of  defense— Statute. 

Section  2415,  Rev.  Laws  1910,  providing, 
"Nor  can  any  person  be  convicted  of  rape  on 
account  of  an  act  of  sexual  intercourse  with  a 
female  over  the  age  of  fourteen  years,  with  her 
consent,  unless  such  person  was  over  the  age  of 
18  years  at  the  time  of  such  act,"  construed, 
and  held,  that  proof  that  the  defendant  was 
over  the  age  of  18  years  at  the  time  of  the  com- 
mission of  the  alleged  act  is  not  indispensable 
to  a  conviction ;  the  age  of  the  defendant  being 
a  matter  of  defense,  and  not  a  material  element 
of  the  crime. 

4.  Criminal  law  «=3l  l44(i/2,  17)  —  Presump- 
tion of  regalarlty  of  proceedings  below— Ses- 
sion of  court. 

On  appeal,  all  presumptions  favor  the  reg- 
ularity of  the  proceedings  in  the  trial  court. 
Where  judgment  was  .pronounced  against  the 
defendant  less  than  two  days  after  the  rendition 
of  the  verdict,  without  objection  on  his  part,  the 
presumption  will  be  entertained  In  this  court 
that  the  trial  court  did  not  intend  to  remain  in 
session  for  two  full  days  after  the  rendition  of 
the  verdict,  and  that  the  judgment  was  pro- 
nounced at  as  remote  a  time  as  could  reasonably 
be  allowed;  the  record  being  silent  as  to  the 
length  of  time  the  court  remained  in  session 
after  the  rendition  of  the  verdict. 

Appeal  from  District  Court,  Tillman  Coun- 
ty ;  Ifrank  Matthews,  Judge. 

Odle  Williams  was  convicted  of  the  crime 
of  rape  In  the  second  degree,  and  sentenced 
to  serve  a  term  of  four  years  In  the  state  re- 
formatory, and  be  appeals.    Affirmed. 

Mounts  &  Davis,  of  Frederick,  for  plaintiff 
in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMiUan, 
Asst  Atty.  Gen.,  for  the  State; 

MATSON,  J.  A  statement  of  the  facts  Is 
not  necessary  In  this  case.  It  Is  sufficient  to 
say  that  after  an  examination  of  the  tran- 
script of  the  testimony  of  the  witnesses  the 


court  finds  that  there  Is  ample  evidence  to 
support  the  Judgment  of  conviction. 

[1,2]  It  Is  first  contended  that  the  trial 
court  erred  In  overruling  defendant's  motion 
for  continuance,  based  upon  the  absence  o{ 
three  witnesses,  who  were  alleged  to  be  resi- 
dents of  Tillman  county,  young  men  who 
it  Is  averred  in  the  application  would  testify. 
If  present,  that  they  bad  each  had  sexual  In- 
tercourse with  the  prosecuting  witness  aftw 
she  had  reached  the  age  of  16  years  and 
prior  to  the  commission  of  the  act  of  sexual 
intercourse  upon  which  this  conviction  is 
based.  As  this  is  a  conviction  for  statutory 
rape  in  the  second  degree  upon  a  female  be- 
tween the  ages  of  16  and  18  years,  of  pre- 
vious chaste  and  virtuous  character,  the  evi- 
dence of  prior  sexual  Intercourse  by  the  pros- 
ecuting witness  with  other  male  persons  than 
the  defendant  after  she  had  attained  the  agb 
of  16  years,  and  prior  to  the  commission  of 
the  alleged  act  upon  which  the  oHivlction  in 
this  case  Is  based,  was  competent  evidence 
in  behalf  of  the  defendant. 

This  court  has  repeatedly  held  that  appli- 
cations for  a  continuance,  based  upon  the  ab- 
sence of  material  witnesses,  is  a  matter  ad- 
dressed to  the  discretion  of  the  trial  court, 
and  unless  there  appears  to  be  a  manifest 
abuse  of  such  discretion,  the  judgment  of 
conviction  will  not  be  reversed  on  this  ground 
alone.  Reed  v.  State,  14  Okl.  Or.  651,  174 
Pac.  800. 

There  was  no  abuse  of  discretion  in  thia 
case.  The  defendant  had  notice  for  some 
months  prior  to  the  trial  that  be  was  being 
prosecuted  for  this  alleged  offense.  The  evi- 
dence shows  that  at  least  two  of  the  alleged 
absent  witnesses  lived  in  the  vicinity  of  tlie 
defendant  in  Tillman  county.  No  effort  was 
made  to  procure  the  attendance  of  these  two 
witnesses  until  a  day  or  two  before  the  case 
was  called  for  trial,  when  the  defendant 
caused  a  subporaa  for  them  to  be  Issued  and 
placed  in  the  hands  of  the  sheriff.  At. that 
time,  the  witnesses  were  not  found,  but  the 
sheriff  left  a  copy  of  the  subpoena  at  their 
usual  place  of  residence.  The  third  witness 
It  appears  had  not  l>eeu  seen  In  Tillman  coun- 
ty for  some  time,  having  apparently  left  there 
shortly  after  the  defendant  was  arrested. 
There  is  no  showing  of  any  probability  of 
ever  procuring  the  attendance  of  this  third 
witness,  or  of  taking  his  deposition  for  use  on 
a  subsequent  trial  of  this  case.  The  applica- 
tion does  not  show  that  the  defendant,  or 
anybody  else,  knew  his  whereal>outs  at  the 
time  the  application  was  made.  On  the  bear- 
ing of  the  motion  for  a  new  trial,  the  state 
produced  the  other  two  alleged  absoit  wit- 
nesses, who  swore  positively  that  they  had 
never  had  intercourse  with  the  prosecuting 
witness  at  any  time. 

It  is  apparent,  therefore,  that  as  to  two 
of  these  witnesses  the  defendant  would  not 
be  able  to  prove  the  facts  set  out  In  bis  ap- 
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plication  for  a  continaance  should  aaother 
trial  be  granted  him.  As  to  the  third,  no 
probability  of  obtaining  his  attendance  at 
the  trial  or  of  securing  his  deposition  Is 
shown,  even  if  it  be  admitted  that  be  would 
testify  to  the  facts  set  forth  in  the  appllca- 

Unless  there  is  a  reasonable  probability 
that  upon  a  subsequent  trial  of  the  cause  a 
different  result  would  likely  occur  by  reason 
of  the  evidence  to  be  obtained  from  such  ab- 
sent witnesses,  the  Judgment  of  conviction 
should  not  be  reversed.  Clearly  in  this  case 
It  appears,  not  only  that  proper  diligence 
was  not  nsed  to  obtain  the  attendance  of 
these  witnesses  at  the  trial,  but  also  that 
there  is  no  likelilrood  that  upon  a  subsequent 
trial  a  different  result  would  ensue. 

For  the  reasons  stated,  we  find  no  merit  in 
this  contention. 

[3]  It  is  next  contended  that  the  verdict  Is 
not  supported  by  the  evidence,  in  that  there 
Is  no  competent  proof  that  the  defendant 
was  a  male  person  over  the  age  of  18  years 
when  the  offense  was  committed. 

This  assignment  of  error  is  wholly  without 
merit.  It  was  held  by  this  court,  in  the  case 
of  Penn  ▼.  State,  18  Okl.  Cr.  367,  164  Pac. 
992,  L.  K.  A.  191TB,  668,  that  flie  provision 
In  section  2415,  Revised  Laws  1910,  "nor  can 
any  person  be  convicted  of  rape -on  account  of 
an  act  of  sexual  intercourse  with  a  female 
•over  the  age  of  fourteen  years,  with  her  con- 
sent, unless  such  person  was  over  the  age  of 
eighteen  years  at  the  time  of  such  act,"  was 
a  matter  of  defense  to  the  crime  of  statutory 
rape,  and  that  it  was  not  necessary  to  nega- 
tive such  defense  in  the  Indictment  or  infor- 
mation charging  the  crime. 

It  follows  from  the  holding  In  that  case 
that  such  provision  Is  not  a  material  element 
of  the  crime  of  rape  upon  a  female  over  the 
age  of  14  years  with  her  consent,  and  need 
not  be  alleged  In  the  information  nor  proved 
upon  the  trial.  In  this  case,  no  defense  was 
Interposed  on  the  ground  that  the  defendant 
wfts  under  the  age  of  18  years  at  the  time  of 
the  alleged  commission  of  the  offense. 

[4]  Lastly,  it  is  contended  that  the  court 
erred  In  pronouncing  Judgment  on  the  30th 
day  of  November.  1916,  upon  a  verdict  ren- 
dered on  the  29th  day  of  November,  1916. 
Section  6942,  Bevlsed  Laws  1910,  provides: 

"After  a  plea  or  verdict  of  guilty,  or  after  a 
Terdict  against  the  defendant  on  a  plea  of  a 
former  conviction  or  acquittal,  if  the  Judgment 
is  not  arrested  or  a  new  trial  granted,  the  court 
must  appoint  a  time  for  pronouncing  judgment" 

Section  B943,  Id.,  is  as  follows: 

"The  time  appointed  must  be  at  least  two 
days  after  the  verdict,  if  the  court  intend  to 
remain  in  session  so  long ;  or,  if  not,  at  as  re- 
mote a  time  as  can  reasonably  be  allowed." 

In  the  cases  of  Howard  v.  State,  2  Okl.  Or. 
201,  101  Pac.  132,  and  McCord  v.  State,  2  OW. 
Cr.  209,  101  Pac.  135,  this  court  held: 
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"Defendant  is  not  entitled  •  •  •  to  two 
days  after  tlie  rendition  of  a  verdict  of  guilty 
against  him  before  pronouncing  sentence  upon 
him,  unless  it  appears  affirmatively  from  the 
record  that  the  court  expected  to  and  did  re- 
main in  session  Aat  long  after  the  rendition  of 
such  verdict.  In  the  absence  of  such  showing 
in  the  record,  it  will  be  presumed  by  the  appel- 
late court  that  the  court  below  acted  in  con- 
formity with  the  law,  and,  if  two  days  had  not 
expired  after  the  rendition  of  the  verdict  and 
before  sentence,  the  time  was  as  remote  as  could 
reasonably  be  allowed,  and  the  court  complied 
with  said  statute  as  nearly  aa  the  time  remain- 
ing of  the  session  permitted." 

In  KerkoidaU  v.  State,  6  OkL  Or.  670,  115 
Pac.  612,  the  third  paragraph  of  the  syllabus 
is  as  follows: 

"A  defendant  may  waive  the  time  allowed  by 
law  after  his  conviction  before  judgment  can 
l)e  pronounced  against  him." 

In  Daltcm  t.  State,  6  Okl.  Or.  868, 118  Pac. 
1101,  in  construing  the  foregoing  statutes, 
this  court  held: 

"Where  it  is  not  shown  by  the  record  that  the 
court  appointed  a  time  for  pronouncing  judg- 
ment, or  that  for  this  reasop  objection  was  made 
by  defendant  before  judgment  was  rendered,  it 
will  be  presumed  that  the  judgment  was  pro- 
nounced at  a  timo  appointed  by  the  court  in 
conformity  with  the  requirements  of  the  stat- 
utes." 

The  record  in  this  case  Is  silent  as  to  the 
date  of  the  adjournment  of  court  for  that 
term.  Sentence  was  pronounced  against  de- 
fendant (HI  the  30th  day  of  November,  1916, 
without  any  objection  on  his  part  that  the 
court  had  not  allowed  him  the  two  days' 
time  after  the  rendition  of  verdict  It  Is 
apparent  from  the  record  in  this  case  that 
this  assignment  of  error  la  an  afterthought, 
to  which  no  objection  was  made  or  exception 
taken  in  the  court  below. 

All  presumptions  favor  the  regularity  of 
the  proceedings  in  a  trial  court  Killough  v. 
State,  6  Okl.  Cr.  811,  118  Pac.  620;  Thorns- 
berry  V.  State,  8  Okl.  Cr.  88,  126  Pac.  590; 
Hess  V.  State,  9  Okl.  Cr.  616,  132  Pac.  505{ 
Stark  V.  State,  10  OkL  Or.  177,  136  Pac  441. 

This  court  will  not  Indulge  the  presump^ 
tlon  that  the  trial  court  deliberately  violated 
the  provisions  of  the  foregoing  statutesv 
where  the  record  is  silent  upon  the  subject, 
and  where  the  defendant  made  no  objection 
to  the  proceedings  in  the  lower  court 

The  conclusion  is  reached  that  the  judg- 
ment of  the  district  court  of  Tillman  county, 
imposing  a  sentence  upon  the  defendant  of 
four  years'  imprisonment  in  the  state  reforma-. 
tory  at  Granite,  Okl.,  should  be  affirmed; 
and  it  is  so  ordered. 

DOTLD,  P.  J.,  and  ARMSTRONO,  J., 
concur. 
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PRUITT  V.  STATE.    (No.  A-3256.) 

(Criminal    Court    of    Appeals    of    Oklahoma. 

March's,  1920.    Bebearing  Denied  May  20, 

1920.) 

(ByUaiut  by  the  Court.) 

1.  Criminal  law  «=s>883  —  Verdict  suffloiently 
deflnfte  and  In  effect  a  verdict  of  guilty  of 
assault  with  Intent  to  do  bodily  harm. 

On  an  information  under  Penal  Code,  first 
clause  (section  2330,  Rev.  Laws),  for  shooting 
another  vitb  a  pistol  with  intent  to  kill,  where 
the  instructions  of  the  court  submitted  the  in- 
cluded offense  of  shooting  another  with  intent  to 
do  bodily  harm,  but  without  intent  to  kill,  as 
defined  by  second-  clause  of  section  2344,  Rev. 
Laws,  the  verdict  was,  "Guilty  of  an  assault 
with  intent  to  do  bodily  barm,  .as  charged  in 
the  information  herein."  Held,  that  the  verdict 
was  responsive  and  sufficiently  definite  and  cer- 
tain as  to  the  offense  of  which  defendant  was 
convicted,  and  was  in  effect  a  verdict  of  guilty 
of  assault  with  intent  to  do  bodily  harm  by 
shooting  with  a  pistol. 

2.  Criminal  law  «=»894  —  Informal  verdict 
should  be  objected  to  when  returned. 

An  informal  verdict  should  have  been  ob- 
jected to  when  returned,  which  would  have  call- 
ed the  attention  of  the  court  to  its  defective 
form  and  given  an  opportunity  for  its  correction. 

3.  Homicide  «s»l73  —  Evidence  as  to  subse- 
quent ftttding  of  weapons  near  place  of  as- 
sault admissible. 

Evidence  of  the  finding  of  weapons  at  or 
near  the  scene  of  an  assault  with  intent  to  kill, 
subsequent  thereto,  which  are  apparently  con- 
nected vntfa  and  tend  to  explain  the  crime,  Is 
admissible. 

4.  Criminal  law  «s>404(3)— Knife  not  Identi- 
fied as  the  one  claimed  to  have  been  In  the 
hands  of  person  assaulted  inadmissible. 

On  a  trial  for  assault  with  intent  to  kill  by 
shooting  with  a  pistol,  a  knife,  not  identified 
as  the  one  claimed  to  have  been  in  the  hands 
of  the  person  assaulted  when  the  shooting  oc- 
curred, is  not  admissible. 

Apt>eal  from  District  Court,  Carter  County; 
W.  F.  Freeman,  Jndge. 

Claude  Prultt  was  convicted  of  shooting 
with  intent  to  do  bodily  barm,  and  be  ap- 
peals.    Affirmed. 

3.  B.  Champion  and  Norman  &  Mathers,  all 
of  Ardmore,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Ball, 
Asst  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.    Plaintiff  in  error,   Claude 

Prultt,  was  tried  and  convicted  upon  an  in- 
formation which  in  substance  charges  that  in 
Carter  county  on  or  about  the  7th  day  of  Jan- 
uary, 1917,  he  did  then  and  there  unlawfully, 
feloniously,  and  intentionally  shoot  one  Mon- 
roe Mahurin  with  a  pistol,  said  pistol  being 
then  and  there  a  deadly  weapon,  with  the  un- 


lawful and  felonious  Intent  on  the  part  of 
blm  the  said  Clande  Prultt  to  kill  the  said 
Monroe  Mahurin.  The  verdict  was  as  fol- 
lows: 

"We,  the  jury  drawn,  impaneled,  and  sworn  in 
the  above-entided  cause,  do  upon  our  oaths  find 
the  defendant,  Claude  Pruitt  guilty  of  an  as- 
sault with  intent  to  do  bodily  harm,  as  charged 
in  the  information  herein,  and  leave  it  to  the 
court  to  assess  the  punishment." 

The  court  sentenced  blm  to  serve  a  term  of 
two  years'  imprisonment  in  the  penitentiary. 
From  the  Judgment  he  appeals. 

In  order  to  understand  the  varions  ques- 
tions raised  by  the  errors  assigned,  we  will 
briefly  state  tiie  material  testimony  In  the 
case. 

Monroe  Mahurin  testified: 

"I  was  21  years  of  age  Febroary  2,  1917,  and 
about  sundown  on  the  date  alleged  I  was  stand- 
ing in  front  of  the  drug  store  in  tlie  town  of 
Springer.  Pniitt  hollered  at  me  and  said,  "Coma 
here  a  minute,  Monroe;  I  want  to  see  you;' 
and  we  turned  and  walked  to  the  back  end  of 
the  drug  store.  He  asked  me  If  I  knew  who 
broke  into  his  house  and  got  that  quart  of  al- 
cohol. I  told  him  that  I  didn't  know  anything 
about  the  alcohol  at  all.  He  said  I  was  a  God 
damn  liar;  that  I  got  it  myself.  I  told  him 
he  was  a  damn  liar;  I  did  not  get  it.  it 
had  my  hands'  in  my  hip  pockets  at  the  time, 
and  started  to  take  them  out,  and  Pruitt  said, 
'Come  on  out  with  it'  I  told  him  I  didn't 
have  anything  to  come  out  with,  I  pulled  up  my 
coat  this  way  (indicating),  and  turned  each  hip 
to  him  and  Pruitt  said,  'If  yon  did  have  a  gnn, 
I  would  make  you  eat  it.'  I  told  bim  he  woold 
not  make  me  eat  anything.  He  said,  'Tou  can't 
stand  up  and  come  back  at  me  after  breaking 
into  my  house ;  God  damn  yon ;  I  will  kill  you.' 
When  he  made  that  remark  I  turned,  looking 
to  see  who  was  around  there.  As  I  turned  my 
head  facing  him  he  struck  me  with  a  gun  and 
jabbed  it  that  way  (indicating)'  and  shot  me, 
I  did  not  have  a  knife  or  pistol,  and  had  notli- 
ing  in  my  pockets  bnt  a  podcet  handkerchief  and 
a  shoe  buttoner.  The  ball  struck  me  here  in 
the  breast  [indicating],  and  came  out  here  in  my 
back  [indicating].  After  he  shot  me  Pruitt  still 
held  his  gun  on  me  with  one  hand  and  J^ked 
my  coat  away  and  said,  Tiet  me  see  where  I 
shot  you,'  and  then  said,  'Oh,  I  done  that  acci- 
dentally.' When  he  struck  me  with  the  gnn  It 
knocked  one  of  my  Jaw  teeth  loose." 

Bd  Ball  testified: 

"I  was  about  15  feet  from  tiie  defendant  when 
he  fired  the  shot.  I  heard  Claude  say,  'Yon  did 
go  in,'  and  Monroe  says,  'I  didn't'  Monroe 
turned  around  and  held  up  Ua  coat  to  show 
him  that  he  didn't  have  anything.  I  started 
away;  then  I  turned  around  and  saw  the  gun 
fire.  Claude  was  about  3  feet  from  Monroe  at 
the  time." 

Bob  Pierce  tec^tifled: 

"I  was  standing  near  the  comer  of  tlie  drug 
store  porch.    I  heard  Claude  Pruitt  tdl  Monroe 
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Mahurln  that  lie  had  broken  into  his  house  and 
stole  some  alcohol.  Monroe  said  he  didn't  do  it, 
and  Clande  told  him  be  was  a  damn  liar;  he 
did;  and  Monroe  said,  Ton  are  a  liar;  I 
didn't.'  Monroe  was  showing  him  that  he  did 
not  have  a  gun  by  polling  up  his  coat.  About 
a  minute  afterwards  I  beard  the  report  of  a 
pistol." 

Lowdl  Owens  testified: 

"I  heard  Claude  say  to  Monroe,  'Come  around 
here  s  minute ;  I  want  to  show  yon  something.' 
Then  I  beard  Claude  accuse  bim  of  breaking  in- 
to his  house,  and  Monroe  told  him  he  didn't  do 
it.  I  waf  standing  about  15  feet  from  them,  and 
I  walked  to  the  frcmt  of  the  drag  store;  then 
heard  the  shot" 

J.  M.  Arnold  testlfled: 

"I  am  a  merchant  at  Springer,  T  heard  Pruitt 
and  Mahurin  talking  behind  the  store.  I  went 
around  back  of  the  store  to  get  some  coal  oil. 
I  heard  one  say  something  about  fighting  the 
other.  I  was  85  feet  away ;  it  was  dark.  I 
saw  one  raise  hia  hand  like  he  was  going  to 
strike  the  other  one — I  could  not  tell  which. 
Four  or  five  seconds  later  I  heard  a  pistol  fire ; 
I  started  to  where  they  were,  and  met  Claude 
about  halfway,  and  Claude  said,  'I  shot  Mon- 
roe; he  tried  to  use  a  knife  on  me,  and  I  tried 
to  knock  it  off  with  a  pistol;  I  was  afraid 
he  would  kill  me,'  and  that  it  was  an  accident." 

Dr.  L.  D.  Gellesple  testified  that  he  was 
called  to  attend  Monroe  Mahurln,  and  his  ex- 
amination disclosed  that  the  bullet  {Missed 
through  the  middle  lobe  of  tlie  right  lung. 

On  the  part  of  the  defense  the  material 
testimony  was  as  follows: 

Lester  White: 

"I  walked  around  there,  and  there  was  Claude 
Proitt  and  Monroe  Mahurin.  daude  accused 
Monroe  of  breaking  into  hia  house,  and  Monroe 
said  he  was  a  damn  liar,  and  Claude  told  him 
he  was  another  one,  and  Monroe  struck  at  him 
with  something  Iq  his  hand.  Claude  jerked  out 
his  gun  to  knock  hia  lick  oS,  and  struck  at  him 
and  hit  Monroe  on  the  jaw.  Monroe  struck 
at  him  again,  and  Clande  strudc  him  on  the 
right  arm  with  the  gnn,  and  it  went  off  and 
shot  Monroe,  Claude  said,  'I  shot  him  acciden- 
tally,' and  started  to  put  out  the  fire  on  Mon- 
roe's clothes.  Monroe  told  him  to  let  him  alone, 
and  I  put  the  fire  out  while  it  was  blazing." 

The  cross-examination  of  this  witness 
shows  that  he  had  been  convicted  In  Carter 
county  on  a  plea  of  guUty  of  the  crime  of  se- 
duction. 

The  defendant  testified: 

"I  teach  school  some,  farm  and  handle  cat- 
tle, and  am  engaged  in  the  mercantile  business. 
On  returning  that  eyening  from  Ardmore  to 
my  home  at  Springer  I  learned  that  my  house 
had  been  entered  in  my  absence  by  Monroe 
Mahurin ;  I  went  down  to  get  a  loaf  of  bread, 
.and  was  standing  on  the  drug  store  porch  talk- 
ing when  Monroe  Mahurin  walked  up  and  spoke 
to  me;  I  said  to  him,  'Come  around  here;  I 
would  like  to  talk  to  yon  a  minute ;'  and  we 
went  behind  the  barber  shop.    I  didn't  want  to 


into  my  house  before  the  crowd  and  embar- 
rass him;  I  said  to  him,  'I  heard  that  you 
entered  my  house  while  we  were  gone.'  He 
told  me  I  was  a  'damn  liar.'  I  went  on  talk- 
ing to  him,  directly  he  called  m«  a  'God  damn 
liar,'  and  I  told  him  he  was  another.  At 
that  he  came  out'of  his  hip  pocket  with  a  knife 
and  struck  at  me  with  it.  I  jerked  my  gun 
and  hit  him  on  the  side  of  the  head.  He  came 
back  quick,  and  struck  at  me  with  s  knife;  1 
struck  at  him  and  caught  his  arte,  knocking  the 
gun  np,  and  the  gun  went  off.  I  struck  at  him 
to  keep  him  from  cutting  me ;  I  didn't  want  to 
hare  to  kill  him;  his  coat  caught  fire  from 
the  gunshot;  I  tried  to  put  the  fire  out,  and 
said,  'Did  I  shoot  you?*  He  said,  'Sure  you 
shot  me.'  I  told  him  it  was  an  accident,  I 
wont  home;  saddled  my  horse  and  rode  to  my 
father's  about  six  miles  from  Springer,  from 
there  I  went  to  see  my  lawyers,  tiien  I  surren- 
dered to  Horace  Kendall,  deputy  sheriff,  and  r«- 
quested  him  to  go  and  look  for  the  knife." 

Horace  Kendall  testified: 

"I  am  and  have  been  deputy  sheriff  of  this 
county  for  7  or  8  years.  I  heard  of  this  shoot- 
ing, and  went  out  there  between  7  and  8  o'clock. 
There  was  a  big  crowd  there,  and  I  didn't  make 
an  examination  of  the  ground  where  the  shoot- 
ing occurred.  Defendant  sent  for  me  to  come 
to  his  home.  I  went  there  and  arrested  him 
and  returned  to  Ardmore  in  a  car  with  him  and 
his  counsel  and  pot  him  in  jail.  I  went  back 
out  to  Springer  between  11  and  12  o'clock  that 
night,  and  found  the  knife,  and  kept  it  un- 
til I  gave  it  to  you  to-day.  The  big  blade  was 
open  when  I  found  it 

"Counsel  for  the  Defendant:  We  offer  It  in' 
evidence. 

"The  County  Attorney:  We  object  for  the 
reason  that  it  is  incompetent,  irrelevant,  and 
immaterial. 

"The  Court:  I  wiU  sustain  the  objection  at 
this  time.     (Exception  allowed.) 

"I  went  out  to  look  for  the  knife  that  was 
supposed  to  have  been  dropped  there,  and  found 
this  knife.  (The  knife  Is  again  offered  in  evi- 
dencei.    Same  objection.    Same  ruling.)" 


On  cross-examination  he  stated  that  he  re- 
turned to  the  scene  of  the  shooting  the  sec- 
ond time  at  the  request  and  with  Byrd  Pruitt, 
father  of  the  defendant 

In  rebuttal  tbe  state  <tfered  the  following 
testimony: 

EJd  Elmore: 

"I  am  constable  for  Berwyn  township.  Sprin- 
ger is  in  Berwyn  township.  I  was  called  to 
the  scene  shortly  after  the  shooting  occurred, 
and  with  Mr.  Arnold,  Mr.  Gains,  and  Mr.  Wil- 
son searched  the  ground  with  a  lantern  and 
searchlight.  It  was  then  about  half  past  8  that 
evening.  Within  an  hour  we  made  another  ex- 
amination. Buck  Garrett,  the  sheriff,  was  with 
us°.  We  had  a  searchlight  and  a  laiitem,  and 
searched  all  around  looking  for  a  weapon,  and 
nothing  was  found." 

A.  W.  Gains,  deputy  sheriff,  testlfled  that 
he  was  with  Mr.  Elmore,  and  with  others  par- 
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ground  where  the  shootbig  occurred;  that 
tb«e  was  a  big  orowi  there;  that  Buck  Gar- 
rett and  Horace  Kendall  were  there;  ana 
nothing  was  found. 

[S]  It  is  contended  that  the  Judgment 
should  be  reversed  "because,  the  court  erred 
In  refusing  the  defendant  the  privilege  of  in- 
troducing in  evidence  the  knife  found  by  the 
deputy  sherUT  at  the  scene  of  the  crime."  We 
think  It  abundantly  settled  that  evidence  of 
the  finding  of  weapons  at  or  near  the  scene  of 
an  assault  with  Intent  to  klU  subsequent 
thereto,  which  are  apparently  connected  with 
and  tend  to  explain  the  crime,  Is  admissible. 
It  must  appear,  however,  that  the  conditions 
at  the  scene  of  the  crime  have  not  so  materi- 
ally changed  as  to  render  the  evidence  un- 
reliable because  of  possible  tampering  with 
the  conditions  as  they  existed  at  the  time  of 
such  assault,  and  that  a  weapon  used  by,  or 
In  the  possession  of,  the  person  assaulted  at 
the  time  of  the  assault  is  admissible  when 
sufficiently  identified. 

[4]  It  ai^ears  that  the  testimony  of  Oie 
witness  Kendall  was  not  rejected.  The  court 
held  his  testimony  admissible.  In  the  light 
of  his  statements  that  he  did  not  find  any- 
thing at  the  scene  of  the  crime  when  he  first 
visited  the  place,  but  at  the  request  of  the  de- 
fendant's father  he  went  there  with  him  at 
the  hour  of  midnight,  and  there  picked  up  a 
knife,  we  think  that  the  court  did  not  err  in 
refusin?  to  allow  the  knife  to  be  introduced 
In  evidence. 

Several  assignments  of  error  are  based  on 
exceptions  taken  to  the  instructions  given  by 
the  court,  and  on  the  refusal  to  give  two  In- 
structions requested.  In  criticizing  the  In- 
structions given  It  Is  urged  that  the  court 
"nowhere  gave  the  defendant  the  benefit  of 
being  proven  guilty  beyond  a  reasonable 
doubt,  and  the  defendant  did  not  receive  the 
benefit  of  the  presumption  of  Innocence."  It 
is  a  sufficient  answer  to  the  complaint  made 
to  quote  the  instruction  given,  which  reads 
as  follows: 

"To  the  offense  charged  in  the  information,  the 
defendant  has  entered  his  plea  of  nqt  guilty, 
and  you  are  instructed  that  by  the  said  plea 
of  not  guilty  the  defendant  is  presumed  to  be 
innocent  of  the  crime  charged  against  him, 
and  this  presumption  of  innocence  contlnaes 
with  him  throughout  the  trial  and  until  it  is 
overcome  by  competent  evidence  admitted  by 
the  court  for  your  consideration. 


"It  is  incumbent  upon  the  state  to  prove  every 
material  fact  necessary  to  the  conviction  of  the 
defendant  beyond  a  reasonable  doubt,  and  if  the 
state  makes  such  proo^  then  the  presumption 
of  innocence  with  which  the  law  clothes  the 
defendant  no  longer  exists." 

The  Instruction  requested  was  to  the  effect 
that: 

"It  is  immaterial  whether  the  prosecuting  wit- 
ness had  a  knife  or  not.  If  the  defendant  be- 
lieved, or  had  a  right  to  believe  as  a  reason- 
able man,  that  the  prosecuting  witness  was  as- 
saulting him  with  a  knife,  tfaqp  said  defendant 
had  the  right  to  act  upon  appearances  of  dan- 
ger." 

Which  instruction  was  by  the  court  proper- 
ly refused,  as  the  instmctians  given  fairly 
cover  the  law  of  the  case,  including  the  de- 
fense interposed. 

[1,2]  Finally,  it  Is  Insisted  that  the  verdict 
rendered  is  too  Indefinite  and  nncertain  to 
sustain  the  judgment  rendered.  While  the 
verdict  In  the  case  is  technically  informal,  it 
is  sufficiently  definite  and  certain  as  to  the 
offense  of  which  the  defendant  was  convicted, 
and  it  is  In  effect  a  verdict  of  guilty  of  as- 
sault by  shooting  with  a  pistol  without  intent 
to  kill,  but  with  Intent  to  do  bodily  harm. 
The  defendant  was  convicted  of  assault  with 
intent  to  do  bodily  harm  by  shooting  another 
with  a  pistol  under  an  information  charging 
an  assault  with  Intent  to  kill  by  shooting. 
The  instructions  given  submitted  the  law  of 
the  offense  charged,  and  the  Included  offense 
of  which  the  defendant  was  found  guilty,  and 
the  language  of  the  verdict,  "Guilty  of  an  as- 
sault with  intent  to  do  bodily  harm  as  charg- 
ed in  the  information  herein,"  is  sufficiently 
direct  and  certain,  and  the  defendant,  having 
failed  to  object  to  the  verdict  when  returned, 
waived  any  defect  in  the  form  of  the  8am& 
Simpson  V.  State,  16  Okl.  Cr.  — ,  185  Pac. 
110;  Coleman  v.  State,  15  Okl.  Or.  682,  179 
Pac.  617. 

A  careful  examination  of  the  record  has 
failed  to  disclose  any  error  affecting  a  snl> 
stantial  right,  and  we  are  fully  convinced 
that  the  defendant  had  a  fair  and  Impartial 
trial,  and  that  the  verdict  of  the  Jury  is  up- 
on the  testimony  a  Just  one.  The  Judgment 
of  the  district  court  of  Carter  county  Is  ther»- 
fore  affirmed. 

ABMSTBONO  and  MATSON,  JJ.,  concur. 
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JOHNSON  V.  STATE.     (No.  A-3370.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  6,  1920.) 

(S»Uah%u  by  M«  Court.) 

1.  Crimhia)  law  «s»l93'/2,  1167(1)— ConvlctiM 
•f  leaser  offense  bars  prooeootlon  for  greater; 
defenteat  eaniot  ooMplalo  tfiat  prosoentor 
elected  to  try  hin  for  losser  offense. 

A  defendant  will  not  be  beard  to  complain 
tbat  tlie  prosecatinj;  officer  elected  to  try  Itim 
for  the  lesser  grade  of  the  offense  included 
within  the  same  criminal  transaction,  as  a 
conviction  for  such  grade  of  offense,  procured 
without  fraud,  connivance,  or  collusion  of  the 
defendant,  is  a  bar  to  any  subsequent  prosecu- 
tion for  any  other  grade  of  the  offense  growing 
out  of  the  same  criminal  act. 

2.  Criminal  law  <s=>l  159(2)— Convlctton  not 
reversed  If  supported  by  competent  evidence. 

Where  there  is  competent  evidence  in  the 
record  from  which  the  Jury  might  reasonably 
conclude  tbat  the  defendant  is  guilty  of  the 
crime  charged,  a  judgment  of  conviction  wUl 
not  be  reversed  on  appeal  on  the  sole  gronnd 
tbat  the  evidence  is  insaflfcient 

Appeal  from  District  Court,  Pottawa^tomle 
County ;  Charles  B.  Wilson,  Jr.,  Judge. 

Andrew  Johnson  was  convicted  of  an  as- 
sault with  a  sharp  and  dangerous  weapon 
with  Intmt  to  do  bodily  harm  and  without 
Justifiable  or  excusable  oause,  and  he  appeals. 
Afilrmed, 

G.  A.  Outcelt,  of  Tecumseb,  for  plaintiff  In 
error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  O.  Hall, 
Asat.  Atty.  Gen.,  for  the  State. 

'  MATSON,  J.  The  defendant;  Andrew 
Johnson,  was  charged  by  Information  filed 
In  the  district  court  of  Pottawatomie  coun- 
ty witb  an  assault  with  a  dangerous  weapon, 
to  wit,  a  knife  with  a  blade  about  two  inches 
long,  upon  the  person  of  one  Ewera  White, 
with  intent  to  do  great  bodily  harm,  and 
without  justifiable  or  excusable  cause.  The 
trial  resulted  in  a  verdict  of  "Guilty  as  dtiarg- 
ed  in  the  information,"  the  Jury  fixing  the 
pimlshment  at  80  days'  imprisonme&t  in  the 
county  Jail.  From  this  Judgment  of  convie- 
tton  the  defendant  has  appealed  to  this  court, 
and  contends  that  the  evidence  is  wholly  in- 
sufficient to  sustain  the  conviction, 'and  also 
that  if  it  shows  the  defendant  guilty  of  any 
crime  at  all  It  is  of  some  grade  of  assault 
and  battery,  which  said  crime  was  not  in- 
cluded within  the  charge  filed  against  him. 
The  latter  c<Mitenti<Hi  Is  based  upon  a  hold- 
ing .of  this  court  in  the  case  of  Parlis  v. 
titate,  14  Okl.  Cir.  413,  171  Pac.  1129.  The 
Parlis  Case  has  no  bearing  upon  the  questions 
involved  in  this  appeal.  In  tbat  case,  while 
the  defendant  was  charged  with  assault  with 
intent  to  do  bodily  harm,  tliere  was  no  evi- 
dence which  would  authorize   the  Jury  to 
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find  the  defendant  Paries  guilty  of  such  crime, 
while  In  this  case  there  is  evidence  wMch 
would  support  a  conviction  either  of  some 
grade  of  assault  and  battery  or  merely  of  an 
assault  with  intent  to  do  bodily  harm,  as  the 
testimony  of  the  prosecuting  witness  shows 
conclusively  that  the  defendant  assaulted 
him  at  least  one  time  without  Inflicting  any 
wounds  upon  his  person.  While  the  prose- 
cutions (Parks  Case  and  this)  were  each 
based  on  the  same  section  of  the  statute,  the 
facts  are  dissimilar.  Here  the  evidence  will 
support  the  charge,  and  for  that  reason  there 
is  no  fatal  variance,  although  there  is  some 
evidence  that  later  In  the  diSiculty  a  battery 
was  accomplished  by  defendant. 

[1]  Furthermore,  the  defendant  wiU  not  be 
heard  to  complain  that  the  prosecuting  officer 
riected  to  try  him  for  the  lesser  grade  of  the 
offense  included  witliln  the  same  criminal 
transaction,  as  the  conviction  here  is  a  bar 
to  a  subsequent  prosecution  for  any  grade  of 
assault  and  battery  growing  out  of  the  de- 
fendants acts  toward  the  prosecuting  wit- 
ness on  that  occasion,  as  there  Is  no  showing 
that  this  conviction  was  procured  by  the 
fraud,  connivance^  or  collusion  of  the  de- 
fendant.   8  Kuling  Case  Law,  p.  146,  §  131. 

[2]  The  contention  also  that  there  Is  no 
evidmee  in  the  record  sufficient  to  support 
the  verdict  is  without  merit.  This  court  has 
repeatedly  held  that  where  there  is  any  com- 
petent evidence  in  the  record  from  which  the 
Jury  might  reasonably  conclude  that  the  de- 
fendant was  guilty  of  the  crime  charged  a 
Judgment  of  conviction  will  not  be  reversed 
OB  appeal  on  the  gtonnd  that  the  evidence  is 
insufficient  BeU  t.  State,  14  Okl.  Cr.  167, 168 
Fac.  827;  McDaniel  v.  State,  14  Okl.  Cr.  219, 
169  Pac.  1128;  Prather  v.  State,  14  Okl.  Cr. 
327,  170  Paa  1176;  GriUey  v.  State,  15  (HO. 
Cr.  44,  181  Pac.  316;  Garrett  v.  State,  15 
Okl.  Cr.  475,  178  Pac.  269;  Clingan  v.  State, 
15  Okl.  Cr.  483,  178  Pac  486. 

The  evidence  of  tbe  prosecuting  witness 
is  positive  to  the  effect  that  tlie  defendant 
assaulted  him,  and  there  are  numerous  dr- 
eumstances  from  whldi  the  jurors  were  au- 
thorized to  conclude  that  such  assault  was 
made  with  a  luiif e  as  alleged  in  tbe  informa- 
tion; tbat  the  same  was  committed  with  in- 
tent to  do  hodUy  barm ;  and  that  there  was 
no  justifiable  or  excusable  cause  for  its  com- 
mission. While  the  evidence  is  conflicting  on 
some  of  the  material  elements  of  the  offense, 
the  confiicts  were  for  the  Jury  to  determine, 
and  this  court  would  not  be  authorized  to  sub- 
stitute its  judgm«it  for  that  of  the  ^elusive 
triers  of  the  facts. 

Finding  no  reversible  error  In  the  record, 
it  is  the  opinion  of  the  court  that  the  Judg- 
ment should  be  affirmed;  and  It  is  so  or- 
dered. 

DOXLE,  P.  J.,  and  ARMSTEONG,  J., 
concur. 
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ARMSTRONG  V.  STATE.    (No.  A-3439;) 

(Criminal  Court  of  Appeals   of  Oklahoma. 
Aug.  28,   1920.) 

fSylldbut  iv  the  Court.} 
Criminal  law  <e=>l  159(2)— Conviction  support- 
ed by  some  testimony  will  not  be  reversed. 
This  court  will  not  reverse  a  conviction 
upon  the  ground  that  the  evidence  is  InsufiSeient 
to  sustain  the  same,  unless  there  is  no  testi- 
mony in  the  record  from  which  the  jury  could 
reasonably  conclude  that  the  defendant  was 
guilty;  there  being  no  contention  that  the  jury 
was  influenced  by  improper  motives  in  arriving 
at  the  verdict. 

Appeal  from  District  Court,  Beckham 
County;  Thomas  A.  Edwards,  Assigned 
Judge. 

Bud  Armstrong  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

A.  M.  Beets,  of  Oklahoma  City,  for  plaln- 
tlir  In  error. 

8.  P.  Freellng,  Atty.  Gen.,  and  W.  0.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  court  of  Beckham  county,  wherein 
the  defendant.  Bud  Armstrong,  was  convicted 
of  the  crime  of  grand  larceny,  and  his  punish-. 
roent  assessed  at  Imprlsonm^tt  in  the  state 
reformatory  at  Granite  for  a  period  of  two 
years. 

But  one  question  Is  presented  for  review 
In  this  appeal.  Counsel  for  plaintiff  In  error 
has  filed  a  lengthy  hrlef,  contending  that  the 
evidence  Is  wholly  insufficient  to  sustain  the 
conviction,  and  for  such  reason  the  trial 
court  erred  in  refusing  to  direct  the  Jury  to 
return  a  verdict  of  not  guilty  at  the  conclu- 
sion of  the  state's  evidence,  and  also  erred 
In  overruling  the  motion  for  a  new  trial 
because  of  insufficient  evidence. 

The  evidence  is  largely  circumstantial. 
The  defendant  ,was  convicted  of  stealing 
approximately  1,(XI0  pounds  of  seed  cotton, 
the  property  of  R.  M.  and  W.  L.  Harris, 
which  was  located  on  certain  farms  belonging 
to  said  Harris  brothers,  situated  a  few  miles 
west  of  the  town  of  Elk  City,  In  Beckham 
county.  The  cotttm  had  been  picked,  and 
was  left  In  wagons  in  these  fields  prepara- 
tory to  being  hauled  to  the  gins,  and  the 
evidence  discloses,  and  it  is  admitted  by 
counsel  representing  defendant,  that  the  lar^ 
ceny  of  this  seed  cotton  was  sufficiently  prov- 
en, but  the  contention  made  is  that  the  evi- 
dence Is  not  sufficient  to  connect  this  defend- 
ant with  the  commission  of  the  crime. 

The  cotton  was  stolen  on  the  night  of  the 
leth  of  October,  1917,  and  the  evidence  on 
the  part  of  the  stiate's  witnesses  is  to  the 


effect  that  somebody,  driving  a  wagon  with 
wide  tires  with  a  groove  in  the  center,  came 
up  to  these  respective  fields  and  stole  from 
140  to  295  pounds  of  cotton  out  of  four  dif- 
ferent .wagons,  carried  the  same  to  the  public 
highway,  loaded  it  upon  a  wagon  with  wheels 
baring  tires  as  above  described,  and  the 
said  wagon  was  trailed  by  different  wit- 
nesses directly  to  the  house  of  Bud  Arm- 
strong, and  there  was  found,  early  the  next 
morning  after  the  larceny,  a  wagon  with 
wheels  identical  with  that  which  was  tracked, 
loaded  with  approximately  the  same  amoant 
of  seed  cotton  stolen  the  night  before.  The 
state's  .witnesses,  on  cross-examination,  said 
that  they  could  not  be  mistaken  in  tracking 
this  wagon  to  the  home  of  this  defendant. 

The  defendant  was  found  at  bis  home,  and 
made  certain  contradictory  statements  con- 
cerning how  he  came  into  possession  of  said 
cotton,  claiming  to  some  of  the  officers  that 
morning  that  he  had  got  some  of  it  from  a 
fellow  by  the  name  of  Red  Hawkins,  and  had 
picked  some  of  It  out  of  a  field  that  belonged 
to  defendant.  Defendant  also  stated  that  he 
had  been  to  Red  Hawkins'  house  the  evening 
before  playing  cards. 

Upon  the  trial,  the  defense  Interposed  was 
an  alibi,  and  the  defendant  and  members  of 
bis  family,  and  another  witness,  who  claimed 
to  have  been  at  the  defendant's  home  the 
night  of  the  larceny,  testified  that  defendant 
was  at  home  the  entire  evening  of  the  lar- 
ceny, and  the  defendant  testified  that  he  had 
gathered  the  cotton  found  in  the  wagon  off 
a  patch  that  belonged  to  him,  and  that  be 
had  not  stolen  the  same  from  anybody. 

The  principal  argument  advanced  in  sup- 
port of  the  contention  that  the  evidence  is 
insufficient  to  sustain  the  conviction  is  thaf 
the  witnesses  for  the  state  were  mistaken 
in  tracking  the  wagon  from  the  scene  of  the 
larceny  to  the  defendant's  home,  and  were 
confused  by  other  similar  tracks  made  by 
other  wagons,  passing  along  the  same  high- 
way, having  broad  tires  of  a  slmlllar  make, 
and  there  was  some  evidence  to  tlie  effect  that 
on  the  morning  after  the  larceny  wagons  of 
this  description  had  passed  along  said  high- 
way over  the  route  alleged  to  have  been 
traversed  by  the  defendant  after  the  com- 
mission of  the  crime. 

The  attack  made  upon  the  sufficiency  of  tbe 
evidence'  is  directed  against  its  weight.  It 
was  the  sole  province  of  the  jury  to  judge 
of  the  weight  of  the  evidence  and  of  the 
credibility  of  the  witnesses.  Tbe  evidence 
on  the  part  of  the  state  and  that  adduced 
by  the  defendant  and  his  wltnessee  is  in 
direct  conflict.  The  jury  accepted  as  true  the 
testimony  of  the  state's  witnesses,  and,  hav- 
ing done  so,  it  is  not  within  the  province  of 
this  court  to  substitute  its  Judgment  for  that 
of  the  Jury  on  the  credibility  of  the  witnesses. 
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WASHOE  COCNTT  BAR  ASS'N  ▼.  SCOULAR 
(ISO  p.) 


A  careful  examination'  of  the  testimony  of 
the  state's  witnesses  convinces  the  court  that 
the  circumstantial  evidence  agalnat  the  de- 
fendant was  sufficient  to  authorize  the  jury 
to  reasonably  conclude  that  the  defendant 
was  guilty  of  the  crime  charged. 

Taking  such  Tlew  of  the  evidence  In  this 
case,  the  court  Is  Impelled  to  conclude  that 
the  judgment  should  be  affirmed;  and  tt  is 
so  ordered. 


DOTLB, 
concur. 


P.    J.,    and    ARMSTRONG,    J., 


WASHOE   COUNTY    BAR   ASS'N  v.  SCOU- 
LAR.     (No.  2455.) 

(Supreme  C!ourt  of  Nevada.     Sept.  3,  1920.) 

i.  Attorney  and  client  €=>54— Disbarment  pro- 
ceeding not  a  olvil  action,  and  findings  unneo- 
easary. 
The  Iiegislature  has  conferred  on  the  Su- 
preme Court  the  sole  power  to  find  accused 
j(Uilty  or  not  guilty  in  a  proceeding  to  remove 
or  suspend  an  attorney,  and  the  proceeding  is 
not  a  civil  action,  but  one  peculiar  to  itself, 
and,  as  the  statutes  do  not  mention  findings, 
they  need  .  not  be  made,   since  the  judgment 
speaiis  all  that  is  necessary. 

2.  Attorney  and  client  €=953(2)— Evidence  of 
•ubornatlon  of  perjury  held  Ineullleioat  to 
warrant  disbarment. 

In  a  disbarment  proceeding,  evidence  of 
defendant's  client,  who  bad  pleaded  guilty  to 
perjury  in  his  divorce  action,  to  the  effect  that 
the  defendant  had  suborned  and  procured  him 
to  commit  perjury,  held  insufficient  as  againal 
the  defendant's  denial  to  warrant  disbarment. 

3.  Attorney  and  client  ^=358— Misrepresenta- 
tion of  Immaterial  matter  to  procure  order  Is 
mlsoonduet  warranting  suspension. 

An  attorney's  misrepresentation  to  the 
court  of  the  date  when  certain  papers  were 
actually  signed,  deliberately  intended  to  pro- 
duce a  false  impression,  and  thereby  obtain  an 
order  for  publication  of  aummoos,  was  fuiscou- 
duct  in  office  warranting  suspension  from  prac- 
tice, even  conceding  that  the  misrepresentation 
did  not  result  in  harm  to  the  litigants,  and  was 
of  an  immaterial  matter. 

Original  proceeding  by  the  Washoe  Coun- 
ty Bar  Association  against  Robert  Scoular, 
lor  disbarment.  Defendant  suspended  from 
the  right  to  practice  law  for  six  mouths. 

George  Spruigmeyer  and  Benj.  J.  Heuley, 
both  of  Reno,  for  complainant 
Robert  Scoular,  of  Reno,  for  defendant. 

SANDERS,  J.  The  Washoe  County  Bar  As- 
sociation, through  two  of  its  duly  delegated 
members,  presented  to  this  court  two  accusa- 


tions, in  the  form  of  an  ordinary  complaint 
in  a  dvll  action,  charging  Robert  Scoular,  a 
member  of  the  bar  of  Washoe  county,  and 
duly  licensed  to  practice  in  the  courts  of  this 
state,  with  unprofessional  conduct  in  hfs  of- 
fice as  attorney,  and  asking  that  he  be  for- 
ever deprived  of  the  right  to  practice  as  an 
attorney  in  the  courts  of  this  state. 

The  court,  being  of  the  opinion  that  the 
charges,  wore  such  as  required  it,  made  an  or- 
der, citing  the  accused  to  appear  and  answer. 
At  the  time  appointed  In  the  order,  the  ac- 
cused, without  objection  to  the  form  or  suf- 
ficiency of  the  accusations,  answered  by 
denying  the  truth  of  the  same.  The  court, 
without  ordering  a  reference  to  a  committee 
to  take  depositions  in  the  matter  and  report, 
at  the  time  appointed  in  the  order  proceeded 
to  try  the  truth  of  the  accusations. 

[1]  As  the  procedure  prescribed  by  the 
statute  in  such  cases'  makes  no  mention  of 
findings,  it  might  be  said  that  there  is  no 
reason  for  the  practice  heretofore  followed 
of  filing  an  opinion  getting  forth  the  factB 
and  conclusions  of  the  court  upon  the  trial  of 
the  truth  of  the  charges.  No  good  can  re- 
sult from  collating  the  testimony  of  the  wit- 
nesses or  reviewing  the  evidence.  The  judg- 
ment speaks  all  that  is  necessary.  The  Leg- 
islature has  conferred  upon  this  court  the 
sole  power  and  authority,  where  proceedings 
are  instituted  to  remove  or  suspend  an  attor- 
ney, to  find  the  accused  guilty  or  not  guilty. 
It  Is  oot  a  civil  action.  The  procedure  is  pe- 
culiar to  itself,  and  Is  clearly  outlined  by  the 
statute. 

[2]  Upon  conviction  of  the  accnsed,  the 
statute  prescribes  the  judgment  that  must  be 
pronoimced.  In  this  case,  admitting  the  re- 
sped.  due  to  the  views  of  the  Washoe  Coun- 
ty Bar  Association,  we  are  not  satisfied  with 
the  guilt  of  the  accused  as  to  the  particular 
accusation,  charging  him,  in  substance,  with 
being  guilty  of  having  suborned  or  procured 
his  client,  one  Frank  Rhoden,  to  eommii  per- 
jury by  making  oath  to  the  truth  of  facts 
stated  in  an  afildavlt  prepared  J)y  the  ac- 
cused tor  an  order  of  summons  by  publica- 
tion in  a  divorce  action  Instituted  by  said 
Rhoden  against  his  then  nonresident  wife, 
Elizabeth  Rboden,  in  the  district  court  of 
Washoe  county,  and  charging  the  accused 
with  thereafter  having  suborned  or  procured 
said  Rhoden  to  commit  perjury  in  the  trial 
of  the  case.  True,  the  evidence  of  Rhoden 
supports  the  charges,  but  it  is  in  direct  «)n- 
flict  with  that  of  the  accused,  and  is  impair- 
ed by  reason  of  the  fact  that  Rhoden  is  a 
convicted  felon,  upon  his  plea  of  guilty  to  a 
charge  of  jierjury  in  the  district  court  ot 
Washoe  county,  growing  out  of  bia  divorce 
action. 

[3]  The  other  accusations  presented,  when 
analyzed,  seems  to  consist  of  three  charges 
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of  misconduct  In  oflSce  <m  the  part  of  Secular 
as  an  attorney,  but  so  stated  as  really  to 
amount  to  but  od^  accusation,  namely,  that 
said  Robert  Sconlar,  on  the  18th  day  of  No- 
Teidber,  1919,  holding  a  commission  as  nota- 
ry public,  and  as  attorney  for  the  plaintlft  In 
the  divorce  action  entitled  George  W.  Davis 
V.  E^hel  M.  Davis,  presented  to  the  judge  pre- 
siding in  department  No.  1  of  the  district 
court  of  Washoe  county  a  duly  verified  com- 
plaint, and  together  therewith  an  affidavit 
of  plalntlfT,  with  the  filing  marlis  thereon, 
and  requested  the  Judge,  upon  due. considera- 
tion of  tl^e  matters  stated  therein,  to  make 
an  order  In  the  cause  for  summons  by  publi- 
cation, and  that  in  the  course  of  the  proceed- 
ing the  accused  stated  to  the  presiding  judge, 
in  answer  to  a  query  propounded  by  the  judge 
as  to  when  the  papers  had  been  actually 
subscribed  by  the  plaintiff  and  afitant,  that 
the  papers  had  been  signed  on  the  day  pre- 
vious, to  wit,  November  17, 1919,  when  in  fact 
and  in  truth  Sconlar  then  and  there  well 
knew  that  the  papers  had  bem  signed  on  the 
11th  day  of  November,  1919,  and  that  on  the 
17th  day  of  November,  1919,  his  client,  the 
affiant,  was  then  and  there  without  the  state 
of  Nevada.  It  is  charged  that  the  statement 
was  made  for  the  purpose  of  deceiving  the 
judge  into  making  the  said  order. 

Conceding  for  the  purposes  of  this  proceed- 
ing that  the  date  inserted  in  the  jurat  was 
immaterial  to  the  validity  of  the  verification, 
'  or  that  the  time  when  the  papers  were  actual- 
ly signed  was  unimportant  if  the  affidavit  was 
otherwise  sufficient,  and  that  no  injury  could 
have  resulted  from  inserting  the  wrong  date 
in  the  jurat  to  either  paper,  nevertheless  the 
fact  remains  that  the  misrepresentation  as 
to  when  the  papers  were  actually  signed  was 
deliberately  intended  by  Scoular  to  produce 
a  false  impression  upon  the  court  or  judge, 
and  thereby  obtain  the  order  for  publication 
of  summons.  Such  action  on  the  part  of  an 
attorney  is  misccmduct  In  office,  which  can- 
not be  tolerated,  countenanced,  or  passed  un- 
noticed. 

However,  we  are  of  the  opinion  that  the 
offense,  under  the  particular  and  attending 
circumstances,  is  not  of  such  gravity  as  to 
warrant  us  in  depriving  the  accused  perma- 
nently of  his  right  to  practice  his  profession. 
We,  therefore,  in  the  exercise  of  the  author- 
ity vested  in  us  by  the  statute,  order  that 
Robert  Scoular,  the  accused,  be,  and  be  is 
hereby,  deprived  of  his  right  to  practice  law 
in  the  courts  of  this  state  for  a  period  of 
six  months  from  the  date  hereof. 

The  present  proceeding,  and  the  judgmmt 
of  conviction,  will  have  served  a  useful  pur- 
pose If  it  shall  in  some  measure  at  least,  tend 
to  uphold  the  integrity  and  dignity  of  our 
courts. 

COLEMAN,  C.  J.,  and  DUOKER,  J.,  concur. 


SHELTON  V.  POWERS  «(  al. 

ROBERTSON  et  al.  V.  SHELTON. 

(No.  15802.) 

(Supreme  Court  of  Washington.    June  22, 
1920.) 

1.  ApiMal  ami  wror  «:»743(2)-^8sionm6ato 
of  error  to  ovldenoe  must  refer  to  otatwaeat 
of  facts. 

Where  assignments  of  error  as  to  rejection 

of  evidence  wer6  indefinite,  and  appellant  failed 
to  furnish  any  reference  or  citation  to  the  pages 
of  the  statement  of  facts  for  the  purpose  of 
disclosing  prejudicial  error  in^  the  rejection  of 
evidence,  the  Supreme  Court  was  not  called 
upon  to  search  the  record  in  this  respect. 

2.  Appeal  and  error  (9^^265( I)— Findings  muat 
be  extiepted  to  in  law  case. 

In  a  law  action,  it  being  mandatory  that 
findings  of  fact  and  conclusions  of  law  be  made 
upon  request,  under  Rem.  Code  1915,  |  367, 
the  failure  of  appellant  to  except  to  the  findings 
will  prevent  the  Supreme  Court  from  inquiring 
into  the  sufficiency  of  the  evidenoe  to'  sustain 
them. 

3.  Appeal  and  error  «=>265(l)— Findings  niHSt 
be  excepted  to  in  equity  case. 

Where  findings  of  fact  are  made  in  an  equity 
case,  ezcoptions  must  be  taken  to  such  findings 
in  order  to  secure  a  review  of  the  trial  court's 
conclusions  reached  therein. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Actions  by  Chauncey  W.  Shelton  against 
Walter  W.  Powers  and  others  and  by  W.  W. 
Robertson  and  others  against  Chaunoey  W. 
Shelton,  consolidated  for  trial.  From  ad- 
verse judgments  In  both  cases,  Chauncey  W. 
Shelton  appeals.    Affirmed  as  to  both  cases. 

W.  B*.  Hays,  of  Seattle,  for  appellant 
Bronson,  Robinson  &  Jones,  of  Seattle,  for 
respondents. 

MITCHBliL,  J.  These  two  actions  were 
consolidated  for  the  purpose  of  trial,  and 
were  tried'  to  the  court  without  a  Jury,  re- 
sulting in  a  judgment  in  both  cases  against 
Chauncey  W.  Shelton,  who  has  appealed. 

By  agreement  they  were  consolidated  for 
the  purpose  of  the  appeal.  The  suit  by  Shel- 
ton was  for  the  cancellation  of  instruments. 
The  suit  against  him  was  upon  promissory 
f  notes  made  and  delivered  by  him.  Formal 
findings  of  fact  and  conclusions  of  law  cov- 
ering both  cases  were  signed  and  filed,  which 
clearly  support  the  judgment.  No  exceptions 
were  taken  to  the  findings  of  fact  or  conclu- 
sions of  law,  nor  were  any  findings  proposed 
by  the  appellant. 

[1]  The  two  first  assignments  of  error  re- 
late to  the  rejection  of  evidence.  The  as- 
signments are  Indefinite,  and  appellant  ha& 


As»For  other  case*  Ma  same  topic  and  KBY-NDMBBR  In  all  Ker-Kumbered  Digests  and  tndezas 


Digitized  by 


Google 


Warii.) 


SKAOIT  MIIAj  CO. 


V.  GREAT  NORTHEKKT  BY. 

(MO  P.) 


901 


not  furnished  any  refer^ice  or  citation  to  the 
pages  of  the  statement  of  facts  for  the  par- 
pose  at  disclosing  any  prejudicial  ruling  In 
the  rejection  of  evidence.  While  under  ^he 
case  of  Morrlsey  v.  Schultz,  68  Wash.  237, 
122  Pac.  1066,  we  are  not  called  upon  to 
search  the  record  In  this  respect,  we  have, 
however,  because  of  Its  being  a  small  record, 
examined  It  with  care  and  fall  to  ^d  any 
support  for  the  claim  of  errors. 

[1]  The  other  assignments  are  that  the 
court  erred  In  its  findings,  condnslons,  and 
Judgment.  Indeed,  this  Is  the  only  assign- 
ment argued  either  orally  or  In  the  brief.  As 
to  the-  action  against  the  appellant,  it  being 
a  law  action,  the  statute  (section  867,  Rem. 
Code)  Is  mandatory  that  findings  of  fact  and 
conclusions  of  law  shall  be  made  upon  re- 
quest, as  was  done  in  this  case  at  the  In- 
stance of  respondents.  Western  Dry  Goods 
Co.  V.  Hamilton,  86  Wash.  478, 150  Pac.  1171 ; 
Wilson  V.  Aberdeen,  25  Wash.  614,  66  Pac.  95. 
The  failure  to  except  to  the  findings  prevents 
us  from  Inquiring  into  the  suflSdency  of  the 
evidence  to  sustain  them.  Harblcan  v. 
ChamberUn,  82  Wash.  856,  144  Pac.  717; 
Nichols  ▼.  Capen,  79  Wash.  120.  139  Pac.  868. 

[3]  As  to  the  action  by  appellant.  It  Is  true 
It  Isan  equity  case  wherein  It  was  not  neces- 
sary for  the  trial  court  to  make  findings  of 
fact,  but  "we  have  repeatedly  held  that, 
where  findings  of  fact  are  made  In  an  equity 
case,  exceptions  must  be  taken  to  such  find- 
ings In  order  to  secure  a  review  of  the  trial 
court's  conclusions  reached  therein."  Ready 
V.  McGllllvray,  186  Pac.  902. 

Affirmed  as  to  both  cases. 

HOJX:OMB,  0.  J.,  and  PARKER,  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


SKAGIT  MILL  CO.  v.  GREAT  NORTH- 
ERN RY.    (No.  15882.) 


(Supreme    Court 


of    Washincton. 
1920.) 


June    29, 


Railroads  «s»2l6— Expense  of  balMIng  spar 
tracks  governed  by  eentraot. 
Where  railway  company,  before  putting  in 
temporary  side  tracks  for  lumber  mill  compa- 
ny, required  it  by  contract  then  made  to  pay 
the  estimated  cost  of  putting  in  the  tracks,  the 
mill  company  could  not,  by  virtue  of  Rem. 
Code  1915,  §§  8628—13,  8626—62,  recover  the 
excess  of  the  price  paid  oy«i  the  actual  cost 
to  the  railway. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  l^Ilman,  Judge. 

Action  by  the  Skagit  Mill  Comi>any  against 
the    Great    Northern     Railway    Company. 


defendant,  plaintiff  ap- 


From  Judgment  for 
peals.    Affirmed.     . 

E.  C.  Million,  of  Seattle,  for  appellant. 

F.  V.  Brown  and  J.  A.  Laughlin,  both  of 
Seattle,  for  respondent. 

MITCHELL,  J.  This  action  was  instituted 
to  recover  $327.17  as  money  had  and  received 
by  the  defendant — alleged  overpayment  for 
the  construction  by  the  defendant  of  three 
spur  tra<^s  under  agreement  between  the 
parties.  PlalntiS  has  appealed  from  a  Judg- 
ment sustaining  a  general  demurrer  to  the. 
second  amended  ccmplaint  and  a  dismissal  of 
the  action  upon  the  refusal  of  the  plaintiff 
to  plead  over. 

The  complaint  alleges  that  for  ten  years 
the  appellant  had  been  the  owner  of  and  op- 
erating a  sawmill  on  respondent's  line  of  rail- 
road, and  made  appUcatlcm  to  the  respondent 
for  the  construction  on  the  latter's  property 
of  side  tracks  or  switch  connections  with  its 
railway  to  enable  the  mill  company  to  load 
logs  it  was  cuttbig  nearby  on  the  railroad  for 
shipment  to  the  mill;  that  respondent  requir- 
ed pay  in  advance  and  that  appellant  sign, 
as  it  did  sign,  a  written  contract  which, 
among  other  things,  provided  that  the  appel- 
lant should  pay  in  advance  an  amount  stated 
as  to  each  spur  track  a^  the  agreed  value  of 
the  material  required  (excepting  ties),  cost  of 
labor,  engineering,  and  supervision,  which 
were  to  be  furnished  by  respondent ;  that  the 
actual  cost  of  putting  in  the  three  spur  tracks 
was  1327.1,7  less  than  the  contract  price, 
which  excess  was  so  bad  and  received  by  the 
respondent  without  consideration;  and  that 
its  business  necessities  would  not  permit  of 
delay,  but  compelled  it  to  enter  into  the  ccm- 
tract  and  make  the  itaymenta  provided  there- 
in. 

It  is  appellant's  contention  that  notwith- 
standing its  contract  it  is  entitled  to  recover 
the  dlfferencef  between  the  contract  price  and 
the  actual  cost  of  constructing  the  spur  track, 
by  virtue  of  the  provisions  of  the  public  serv* 
ice  commission  law  and  the  case  of  State  ex 
rel.  C,  M.  &  P.  S.  R.  Co.  v.  Public  Service 
Commission,  77  Wash.  629,  137  Pac.  1067,  L. 
R.  A.  1918B,  786,  Ann.  Cas.  1916D,  202.  Upon 
this  sul^Ject  section  8626—18,  Rem.  Code,  pro- 
vides that  a  railroad  company  shall,  upon  the 
application  of  any  shipper,  provide  upon  its 
own  property  a  side  track  and  switch  connec- 
tion with  its  line  of  railway,  whenever  such  a 
side  track  and  switch  connection  U*  reas<m- 
ably  practicable,  and  can  be  put  in  with  safe- 
ty and  the  business  therefor  is  sufficient  to 
Justify  the  same.  SecUon  8626—62  of  the 
Code  provides  that  whenever  the  commission 
shall  find,  after  a  hearing  had,  that  applfta- 
tion  has  been  made  by  any  shipper  for  the  inr 
stallation  of  a  side  track  upon  tbe  property 
of  Budk  railroad,  that  the  same  is  reasonably 
practicable,  can  be  put  in  with  reasonable 
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safety,  and  the  business  therefor  Is  snffldent 
to  Justify  the  same,  and  that  the  railroad 
company  has  refused  to  i&stail  the  same,  the 
commission  shall  enter  an  order  requiring  the 
construction  of  a  spur  trads,  provided  the 
shipper  so  to  be  served  shall  pay  the  legiti- 
mate cost  and  expense  of  the  construction  as 
shall  be  determined  in  separate  items  by  the 
commission,  and  before  the  railroad  competny 
shall  be  compelled  to  incur  any  cost  in  etmnec- 
tion  therewith  the  same  shall  be  secured  to 
the  railroad  company  in  such  manner  as  the 
commission  shall  require. 

These  two  sections  of  the  law  were  before 
this  court  In  the  case  of  State  ex  rel.  C,  M. 
&  P.  S.  B.  Co.  V.  Public  Service  Commission, 
supra.  It  was  a  case  in  which  an  appeal 
had  been  taken  to  the  courts  from  the  order 
made  by  the  public  service  commission  re- 
quiring the  railroad  company  to  construct  a 
spur  traclc.  The  principal  questions  present- 
ed by  the  railroad  company  In  that  case  were: 
(1)  That  a  suflScient  demand  for  the  service 
had  not  been  made  by  the  shipper  upon  the 
railroad  company  and  refused  by  it  prior  to 
complaint  to  the  commission;  (2)  that  the  en- 
forcement of  the  statute  violated  the  due  pro- 
cess of  law  clauses  of  the  state  and  federal 
Constitutions ;  and  (3)  that  the  construction 
of  the  ^ur  ordered  would  constitute  an  Inter- 
ference with  Interstate  commerce,  and  hence 
the  order  was  void.  In  resolving  all  three 
contentions  against  the. railroad  company  it 
was  said  a  railroad  company  could  be  law- 
fully required,  after  a  hearing  on  notice  as  to 
the  reasonableness  of  the  applicatlcm  to 
build  upon  its  own  right  of  way,  at  the  entire 
but  least  expense  of  the  applicant,  a  spur 
track  to  provide  the  means  indispensable  to  a 
participation  in  the  public  service,  whenever 
such  means  do  not  unreasonably  interfere 
with  the  general  service  or  operation  of  the 
public  utility  and  whenever  such  means  so 
provided  are  open  to  the  use  of  the  public  on 
equal  terms. 

But  we  find  nothing  in  that  case  or  the  stat- 
utes which  authorizes'  the  claim  that  the  com- 
plaint here  states  a  cause  of  action.  It  appears 
that  the  three  spur,  tracks  built,  one  after  an- 
other, were  only  for  the  temporary  use  of  the 
appellant.  As  between  themselves,  the  parties 
may  make  a  contract  in  such  cases,  ^nd  nei- 
ther the  policy  of  the  law  nor  good  morals  Is 
violated  by  the  requirement  of  payment  in 
advance.  Manifestly  the  exact  cost  and  ex- 
pense of  such  construction  could  not  be  calcu- 
lated beforehand,  if  at  all,  with  mathemati- 
cal certainty,  and  there  is  no  allegation  in  the 
complaint  that  the  respondent  attempted  to 
take  any  advantage  of  the  appellant  on  ac- 
count of  the  urgency  of  the  mill  business,  or 
that  It  was  aware  of  any  urgency  therein. 
For  aught  that  appears  In  the  complaint  the 
agreement  was  entirely  voluntary,  l^ere  is 
no  allegation  that  the  price  agreed  upon  was 
not  a  fair  and  bona  fide  estimate  ot  the  cost 


and  expense  of  each  spur  track  at  the  time 
the  agreement  was  made;  it  only  being  stated 
that  it  cost  the  respondent  less  to  coastract 
it,  without  alleging  when  the  construction 
took  place  or  that  values  continued  the  same. 
In  view  of  possible  changes  from  time  to 
time,  in  the  market  prices  of  lat>or  and  ma- 
terial, the  difference  between  the  alleged 
cost  price  and  that  agreed  upon  does  not  sug- 
gest fraud  on  the  part  of  the  respondent,  and, 
indeed,  none  is  charged.  The  contract  con- 
ferred rights  and  imposed  obligations  upon 
both  parties.  It  lexpressed  tha  valuation 
agreed  to  by  both  parties.  It  was  an  execu- 
tory contract,  and  no  doubt  had  labor  and  ma- 
terial advanced  in  price  before  the  construe- 
tlon  was  completed  respondent  nevertheless 
could  have  Iteen  held  to  the  price  fixed  in  the 
contract,  and  we  are  satisfied  that  the  ap- 
pellant was  likewise  bound. 
Judgment  affirmed, 

HOLCOMB,  C.  J.,  and  PARKEB,  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


NUDD  et  ux.  V.  ROWE  at  vx.    (No.  15884.) 

(Supreme  Court  of  Washington.    June  28, 
1920.) 

Joint  adventures  «=>5(l)— No  caaso  of  action 
for  accounting  held  to  lie  between  the  par- 
ties. 

Where  owner  of  heavily  incumbered  prop- 
erty, in  order  to  save  it,  mortgaged  it,  and 
thereafter  conveyed  it  to  the  mortgagee  to  car- 
ry it  until  such  time  as  a  sale  might  be  made 
to  net  at  least  the  amount  of  the  incumbrances, 
and  later,  alleging  a  failure  to  carry  oat  the 
agreement,  sued  the  mortgagee  for  an  account- 
ing, and  mortgagee  cross-complained  for  sale 
of  the  property  and  accounting  as  a  partner- 
ship transaction,  held  that,  in  view  of  evidence 
not  disclosing  a  breach  by  either  party,  both 
complaint'  and  cross-complaint  would  b«  dis- 
missed. ' 

Department  2. 

Appeal  from  Superior  Court,  IJewls  Coun- 
ty;  W.  A.  Beynolds,  Judge. 

Action  by  Edwin  Fuller  Nudd  and  wife 
against  Owen  A.  Bowe  and  wife,  in  which 
the  latter  filed  cross-complaint.  From  Judg- 
ment of  dismissal  of  both  ccHnpIaint  and 
cross-complaint,  both  parties  appeal.  Af- 
firmed. 

W.  F.  Hays,  of  Seattle,  for  appellants. 
John  P.  Gallagher  and  Edward  Judd,  both 
of  Seattle,  for  respondents. 

TOLMAN,  J.  In  February,  1917,  the  ap- 
pellant Edwin  Fuller  Nudd  was  th*  owner  ot 
a  tract  of  land,  consisting  of  approximately 
4.19  acres  situated  near  the  business  center 
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of  the  elty  of  Ontralla,  but  one  block  from 
tbe  mala  street  of  the  city,  wholly  unlm- 
pzoTed  except  for  an  oid  frame  warehouse 
1)9Udtng  and  certain  fmlt  trees  which  were 
aituated  thereon.  A  mortgage  for  a  consider- 
able amount  npoxi  this  prc^erty  had  been 
foreclosed,  a  number  of  judgmei^.  had  been 
r^idered  against  appellant  which  were  liens 
ttk^reon, '  and  appellant's  equity  of  redemp- 
tion in  the  land  was  about  to  be  lost  by 
xeason  of  the  expiration  of  the  statutory 
redemption  period.  The  land  was  also  sub- 
ject to  taxes  and  assessments  delinquent  and 
unpaid,  the  whole  of  the  Incumbrances  at 
that  time  aggregating  approximately  915,000. 
Fqr  the  purpose  of  saving  something  out  of 
the, property  the  appellant  sought  to  obtain 
a,  loan  in  an  amount  sufficient  to  pay  off  the 
liens  against  the  property,  which  would  en- 
able him  to  make  redemption  and  retain  the 
title  subject  only  to  the  lien  of  such  new 
loan.  After  considerable  unsuccessful  effort, 
appellant  was  led,  by  reading  an  advertise- 
ment, to  go  to  respondent  Owen  A  Bowe, 
and  succeeded  in  interesting  him  so  that 
the  parties  entered  into  the  following  ar- 
rangement: Appellant  made  an  application 
to  respondent  for  a_  loan  of  $15,000,  to  be 
secured  by  mortgage,  in  which  application 
he  agreed  to  pay  a  commission  of  $1,000  for 
obtaining  the  loan.  He,  together  with  his 
wife,  executed  12  notes  for  $1,000  each,  and 
six  notes  for  $500  each,  all  bearing  date 
March  10,  1917,  and  executed  a  mortgage  on 
the  same  date  upon  the  property,  which, 
by  its  terms,  secured  the  payment  of  the  18 
notes  referred  to,  all  of  which  bore  interest 
at  the  rate  of  7  per  cent,  per  annum,  pay- 
able semiannually,  and  matured  in  5  years 
after  date.  Thereupon  and  as  a  part  of  the 
same  transaction,  the  appellant  and  his  wife, 
by  a  deed,  conveyed  the  property  to  respond- 
ent Owen  A.  Rowe,<  subject  only  to  the  $15,000 
mortgage  just  mentioned,  and  the  parties 
entered  into  the  followiDg  agreement  in 
writing: 

"In  considerBtion  of  Edwin  Fuller  Nudd  and 
Jennie  Nudd,  his  wife,  conveying  to  Owen  A. 
Bowe  this  day  a  certain  tract  containing  4.19 
aeres  of  land,  situated  in  Centralia,  Lewis  coim- 
ty,  Washington: 

"It  ia  understood  and  agreed  by  and  between 
the  parties  signing  this  agreement,  that  Owen 
A.  Howe  is  to  have  absolute  control  of  and  ia 
to  use  his  best  endeavors  in  the  management 
and  salQ  of  said  land,  leaving  it  optional  with 
him  as  to  platting  into  lots  and  disposition  of 
eame;  that  all  expenses  incurred  in  taking 
care  of  the  principal  and  interest  on  one 
certain  mortgage  of  fifteen  thousand  ($15,000.- 
00)  dollars,  this  day  executed  by  said  Edwin 
Fuller  Nudd  and  Jemiie  Nndd,  his  wife,  to  said 
Owen  A.  Rowe,  together  with  taxes,  assess- 
ments and  all  other  expenses  inddental  to  the 
platting  of  said  property  and  salf  of  the  same, 
allowing  a  reasonable  amount  for  advertising 
said  property,  and  commission  on  sale  of  said 
property  sh^l  be  first  deducted  from  the  pro- 
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ceeds  of  the  moneys  received  from  sale  or  sales 
therefrom,  after  which  the  net  proceeds  shall 
be  divided  at  the  rate  of  forty  per  cent  (40%) 
to  Edwin  Fuller  Nudd  and  Jennie  Nndd,  his 
wife,  and  sixty  per  cent  (60%)  to  Owen  A. 
Rowe. 

"In  other  words,  all  expenses  and  charges 
against  said  property  and  all' expenses  incur- 
red and  to  be  incurred  in  connection  with  the 
handling  and  disposing  of  same  to  be  first  paid, 
and  thereafter  the  net  proceeds  to  be  divided 
as  above  stated. 
"Dated  this  10th  day  of  March,  1917. 

"Edwin  Fuller  Nudd. 

"Jennie  Nudd. 

"Owen  A.  Bowe." 

Respondent  caused  the  mortgage  and  deed 
to  be  duly  recorded,  and  immediately  upon 
the  dosing  of  the  transaction  proceeded  to 
Centralia,  and  on  March  12,  1917,  paid  out 
in  redemption  from  the  judgment  sale  of  the 
property  $3,100.92,  and  in  satisfaction  of  cer- 
tain judgments  which  were  liens,  $266.82, 
$86.20,  and  $23.10.  Thereafter,  on  July  12, 
1917,  respondent  paid  to  redeem  from  the 
mortgage  foreclosure  $10,480.22,  and  on  May 
31, 1918,  paid.  In  satisfaction  of  a  special  as- 
sessment which  was  a  lien  upon  the  property, 
$718.55.  General  taxes  which  were  then  a 
lieu  were  not  paid,  and  at  the  time  of  the 
trial  below  evidence  was  Introduced  showing 
that  the  1916-  general  taxes,  amounting  to 
$386,  the  1917  taxes,  amounting  to  $408,  and 
the  1918  taxes,  amounting  to  $443,  with  in- 
terest on  each,  were  delinquent  and  unpaid, 
as  well  as  a  local  improvement  assessment 
for  $232.35.  Appellants,  in  their  complaint, 
in  addition  to  alleging  ■•the  foregoing  facts, 
allege  fiat  the  respondent  represented  that 
he  was  possessed  of  ample  means  of  his  own 
to  take  up  and  discharge  all  of  the  liens 
against  said  lands,  would  do  so  within  a  rea- 
sonable time,  and  ttiat  he  would  plat  the 
property  into  lots,  advertise  the  same  for 
sale,  and  thus  realize  for  appellants  upon 
their  interest  Jn  the  property.  They  further 
allege  a  total  failure  to  plat  of  sell,  that 
respondent  is  misrepres^itlng  the  value  of 
the  property  in  order  to  prevent  a  sale  and 
to  defeat  the  purpose  of  the  agreement  here- 
tofore set  forth,  and  they  pray  for  an  ac- 
counting and  for  the  cancellation  of  the 
warranty  deed,  mortgage,  and  promlsssory 
notes,  .that  title  to  the  property  be  quieted 
in  them,  and  for  general  relief. 

By  way  of  an  answer  aad  cross-complaint, 
respondents,  after  appropriate  denials  of  all 
allegations  of  misconduct,  allege  that'  the 
transactions  hereinbefore  referred  to  created 
a  partnership,  and  pray  for  an  accounting, 
that  the  partnership  be  dissolved,  the  real 
estate  sold  under  order  of  the  court,  the 
proceeds  devoted  to  the  payment  of  the  in- 
debtedness of  the  partnership,  and  any  sur- 
plus be  divided  in  proportion  of  40  per  cent, 
to  the  appellants,  and  60  i)er  cent  to  the 
respondents.   From  that  part  of  the  judgment 
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dlsmiBBlng  tbe  complaint  and  the  cause  of 
action  therein  set  forth,  without  costs,  ap- 
pellants appeal,  and  likewise  from  that  part 
of  the  judgment  dismissing  the  cross-com- 
plaint and  the  cause  of  action  therein  set 
forth,  without  costs,  the  respondents  appeal. 
In  addition  to  the  facts  hereinbefore  set 
forth  it  appears  from  a  careful  examination 
of  the  record  that  the  respondent  has,  since 
the  execution  of  the  notes  and  mortgage  re- 
ferred to,  sold  the  notes  to  his  customers, 
none  of  whom  are  parties  hereto,  and  has, 
since  negotiating  the  notes,  paid  five  semi- 
annual interest  payments  thereon,  each  ag- 
gregating the  sum  of  $525,  so  aa  to  keep 
the  notes  in  good  standing  and  prevent  a 
default.  He  has  likewise  received  some  small 
amounts  from  renting  the  property  for  circus 
and  exhibition  grounds,  paid  out  some  small 
items  for  advertising  and  the  like,  in  addi- 
tion to  those  hereinbefore  mentioned,  and 
submits  an  account  of  which  the  'first  Item 
is  $1,000  commission  for  obtaining  the  loan, 
wliich,  whether  this  item  be  considered  or 
not,  shows  that  be  has  paid  out  more  money 
on  account  of  the  property  than  he  has  re- 
ceived from  the  sale  of  the  mortgage  notes 
and  rentals.  At  the  trial  It  was  attempted  to 
be  shown  that  respondent  had  disposed  of 
the  building  on  tbe  property  for  a  matter  of 
$9  or  $10,  when  It  was  really  worth  $800 
or  $900,  and  caused  or  permitted  29  fruit 
trees  to  be  cut  down  and  removed  from 
the  land,  which  one  witness  says  were  or 
might  have  been  worth  $100  per  tree.  In 
view  of  the  terms  of  the  contract  which  •gives 
to  respondent  absolute  control  of  the  prop- 
erty it  Is  sufficient  to  say  that  from  the 
evidence  as  a  whole  It  does  not  appear  that 
respondent  acted  in  bad  faith  in  disposing 
of  the  building  and  in  permitting  the  cutting 
down  of  the  trees.  If  be  erred  therein  it  was 
an  error  of  Judgment,  and  even  tliat  will  not 
appear  until  the  property  is  sold.  So  mani- 
festly he  cannot  now  be  held  accountaUe 
therefor.  The  evidence  entirely  fails  to  show 
that  there  has  ever  been  a  time  since  the 
inception  of  this  transaction  when  respond- 
ent could  have  sold  the  property  for  sufficient 
to  meet  tbe  incumbrances.  Indeed  it  is  to 
be  gathered  from  the  record  that  the  proi)- 
erty  lies  near  enough  to  the  center  of  the 
city  to  be  somewhat  undesirable  for  r^idence 
purposes,  and  yet  not  within  the  business 
district  and  desirable  for  business  purposes, 
and  its  value  is  uncertain  and  speculative. 
Notwithstanding  tbe  interesting  argument 
presented  as  to  the  fair  dealing  which  equity 
requires  of  one  who  acts  as  trustee,  we  JSnd 
nothing  In  the  record  which  indicates  that 
the  respondent  has  so  far  failed  in  any 
duty  which  he  owes  to  tbe  appellant,  or  that 
any  facts  are  shown  which  entitle  the  appd- 
.lants  to  any  part  of  the  relief  asked  for 
in  their  complaint,  or  any  relief  at  this  time. 


It  might  be  that  Issues  could  be  firamed,  ft 
appellants  should  elect  to  so  proceed  and 
proof  could  be  adduced,  which  would  war- 
rant a  court  of  equity  in  finding  that  tb.4 
property  cannot  be  sold  la  the  manner  con- 
templated by  the  agreement  between  tbe 
parties,  in  which  event  tbe  court  mli^t,  upon 
the  prayer  of  appellants,  direct  a  Jtidlcial 
sale  and  accounting.  But  we  cannot  fhisK 
that  the  respondent  is  entitled  ■  to  ask  for 
that  r^ief  under  the  conditions  shown;  The 
intent  of  the  contract  hereinbefore  set  forth, 
in  the  light  of  what  was  contemplated  by  the 
parties  at  the  time  It  was  entered  into,  seems 
to  be  that  the  respondent  shall  carry  the  prop- 
erty until  swA  time  aa  a  sale  may  be^  made 
which  will  net  at  least  the  amount  of  tUcf  in^ 
cumbrances,  and  since  appellants  have  no 
right  of  control,  enjoyment  of  the  use.  Or  right 
to  fix  the  price,  or  even  to  be  consulted  with 
reference  thereto,  we  see  no  element  of  part- 
nership except  the  division  of  the  net  pro- 
ceeds as  provided  in  the  contract,  wMch 
division  is  entirely  consistent  with  the  re- 
lation of  principal  and  agent,  trustee  and 
cestui  que  trust,  grantor  and  grantee,  and 
other  possible  relations.  In  any  event,  no 
breach  is  shown  on  the  part  of  the  appel- 
lants, or  either  of  them,  which  would  Justify 
the  granting  of  any  relief  to  the  respondents. 

The  Judgment  of  the  trial  court  was  right, 
and  is  affirmed. 

Since  both  parties  have  appealed,  neither 
will  recover  costs  on  tbis  appeal. 

HOLCOMB,  C.  J.,  and  MOUNT,  FUr<LER- 
TON,  and  BRIDGES,  JJ,  concur. 


Dl  LUCK  V.  BRADNER  CO.,  Inc.,  et  al. 
(No.  157^.) 

(Supreme  Court  of  Washington.   June  IB, 
1920.) 

1.  Appeal  and  error  «=9lOI2(l)  —  Findings 
must  be  conHrmad  unlets  evidence  pre|Ma- 
deratea  against  then. 

Where  the  Supreme  Court  cannot  say  the 
evidence  preponderates  against  tlie  findings  of 
the  trial  court,  they  must  be  confirmed. 

2.  Damages  <8s>l24(4)— Meatnr*  f«r  cancel* 
lation  of  contract  difference  between  price 
and  what  performance  would  have  cost. 

The  measure  of  damages  of  a  contractor 
whose  contract  is  canceled  by  the  oUier  party 
is  the  difference  between  the  contract  price  ahd 
what  it  would  have  cost  Urn  to  perform  the 
work. 

3.  Damages  «=>  1 24 (4)— Contractor  construct- 
ing floors  not  entitled  besido  regular  damages 
to  allowance  for  personal  services. 

A  contradtor  to  construct  floors,  though  he 
intended  lumself  to  work  on  the  job,  and  would 
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hkrt  been  provided  widi  84  days'  work  at  $7 
per  day,  in  addition  to  the  difference  between 
tlie  contract  price  and  what  performance  would 
have  cost  him,  was  not  entitled  to  recover  from 
the.  other  party  for  breach  by  cancellation  of 
the  contract  the  difference  between  what  he 
wonid  have  received  for  iiis  personal  services 
and  what  he  actually  earned  in  other  work. 

4..  Priaalpal  and  agent  «s>  1 36  (2)— Agent  not 
liable  for  owner*'  breach  of  eontraot  made 
through  Mm. 

Where  the  general  contractor  for  a  build- 
ing it)  letting  a  contract  for  the  construction 
of  floors  merely  acted  as  agent  for  the  owners, 
it  was  error  to  inclode  the  general  contractor 
in  the  Jndgment  against  the  owners  In  favor 
of  the  contractor  for  floors  for  breach  bjr 
wvotiffnl  canodlation  of  his  contract  by  the 
owners. 

Depaitmeat  1. 

Appeal  tMm.Saperior  Cooxt,  Kios  County; 
OalTki  S.  Hall,  Judge. 

Action  by  X  Di  Lnck  against  the  Bradner 
Company,  Incorpbrated,  and  others.  From 
lodgment  for  plaintiff,  defendants  appeal. 
Beduced  as  against  the  named  defendant, 
and  affirmed. 

Byers  &  Byers,  of  Seattle,  for  appellants. 
6.  B.  Stelner,  of  Seattle,  for  respondent. 

HACnciNTOSH,  J.  Action  to  reoover  dam- 
ages for  breach  of  contract. 

On  April  4,  1918,  the  respondent  entered 
into  a  contract  for  the  constmctloD  of  ter- 
razo  floors  In  an  apartment  hoose  in  Seattle 
owned  by  the  appellant  Bradner  Company. 
By  the  contract  It  was  provided  that  the  re- 
spondent was  to  commence  workmen  May  1st 
On  April  29tta  the  respondent  was  notified 
that  the  building  was  ready  for  him  to  com- 
mence operations.  On  May  6  appellants 
notifled  respondent  that  his  contract  was 
canceled.  As  items  of  damage  the  respond- 
ent claimed  loss  of  profits  in  the  sum  of 
$400,  and  the  valne  of  the  work  he  would 
have  performed  had  he  been  allowed  to 
imdertake  the  contract.  In  the  sum  of  |238. 
Upon  the  trial  jndgment  was  rendered  In 
respondent's  favor  in  the  sum  of  (832.85  on 
the  first  Item  and  $133  on  the  second  Item. 

[1}  The  appellants  contend  that,  on  ac- 
cennt  of  the  inactivity  of  the  respondent  from 
April  20  mitil  May  6,  they  were  Justified  In 
caaoellng  his  contract,  and  further  claimed 
that  In  any  event  the  court  proceeded  npon 
a  wrong  basis  In  assessing  damages.  Bead- 
ing over  the  entire  record,  which  is  WBhort, 
leaves  us  in  doubt  as  to  the  question  of  fact 
involved  in  this  case,  and,  as  we  cannot  say 
that  the  evidence  prqxmderates  against  the 


findings  of  the  trial  court,  under  the  well- 
recognized  rule,  the  flndiagB  must  be  con- 
firmed. 

[2]  Upon  the  question  of  damages  the  trial 
court,  however,  was  in  error.  The  testimony 
shows  that  the  profits  which  might  reason- 
ably be  anticipated  upon  the  contract  as 
awarded  wtfold  amount  to  IS32.85;  this  being 
the  difference  between  the  contract  price  and 
what  it  would  have  cost  the  respondent  to 
have  performed  the  work  called  for  in  the 
contract.  Hayes  v.  Wagner,  220  111.  2M, 
77  N.  B.  213.  The  testimony  al^o  shows 
that,  had  the  contract  been  performed,  the 
respondent  Intended  to  work  thereon,  and  he 
would  have  been  provided  with  34  days  of 
work  at  |7  per  day,  and  that  during  the 
period  that  respondent  would  have  been 
performing  the  contract  he  dillgeoatly  sought 
l!or  other  work  and  secured  it,  for  which  he 
earned  $106,  and  the  judgment  allowed  him 
the  difference  between  $238  and  $105,  or 
$133. 

[3]  This  second  item  of  damages  was  erro- 
neously allowed  for  the  reason  that  the 
contract  was  a  building  contract,  and  not  a 
contract  for  services,  and  respondent  Is  not 
entitled  to  double  damages  by  treating  it  as 
both  sorts  of  contracts.  When  the  work  was 
done,  had  be  completed  it,  he  would  only 
have  received  the  contract  amount,  which 
would  have  included  his  own  work  or  the 
work  of  whomever  he  had  employed  in  his 
stead;  for  all  the  work  was  to  be  done  for 
the  price  of  the  contract.  When  the  ap- 
pellants let  the  contract,  they  were  not 
hiring  the  respondent,  nor  was  it  material 
to  them  whether  he  labored  himself  or  secur- 
ed and  paid  for  the  labor  of  others. 

[4]  The  judgment  ran  against  the  Bradner 
Company,  which  was  the  owner  of  the  prem- 
ises, asd.E.  J.  Bounds,  doing  business  as  B. 
J.  Bounds  Construction  Company,  the  gener- 
al contractor,  who,  In  making  the  contract, 
acted  as  agent  for  the  Bradner  Company ;  the 
contract  showing  (m  Its  face  that  It  was' 
signed,  "The  Bradner  Company,  Inc.,  by  B. 
J.  Bounds  Construction  Company,  Agent." 
All  the  correspondence  which  constitutes  the 
contract  between  the  parties  Is  conclusive 
that  E.  3.  Bounds  Construction  Company  was 
merely  acting  as  agent  of  the  owners,  there- 
fore including  them  in  the  jndgment  was 
error. 

The  Judgment  of  the  trial  court  will  be 
reduced  to  $332.86  against  the  ai^ellant  the 
Bradner  Company,  and  affirmed  for  that 
amount. 

HOLCOMB,  O.  J.,  and  PABICBB,  MITCH- 
BI/L,  and  MAIN,  JJ.,  concur. 
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STATE  ex  rfll.  LA  GRAVE  V.  CITY  OF  SEAT- 
TLE et  al.    (No.   15717.) 

(Supreme  Court  of  Washington.    June  23, 
1920.) 

1.  Munloliwl  corporations  «=32I7(5)— Rule  of 
civil  sanrloe  cemmlsalon  relative  to  transfers 
of  employis  effective. 

A  rale  of  the  civil  service  commission  pro- 
viding that  transfers  may  be  made  from  a  posi- 
tion-in one  department  to  a  similar  position  of 
the  same  class,  grade,  and  character  of  work, 
and  having  the  same  pay,  in  another  depart- 
ment, if  heads  of  the  two  departments  shall 
request,  passed  in  conformity  with  authority 
given  by  charter,  is  effective,  and  to  be  con- 
strued to  produce  harmonious  body  of  civil 
service  regulations,  which  include  provisions  of 
charter  and  roles  of  civil  fwrvice  commission. 

2.  Municipal  oorporatlons  €=»2I7(5)— New  civil 
service  positions  may  be  filled  from  eligible 
Hsts  or  by  transfer. 

Under  rale  10  of  the  civil  service  commis- 
sion of  the  dty  of  Seattle  (section  6,  snbd.  B), 
when  new  civil  service  positions  are  created, 
they  may  be  filled  from  the  eligible  -list  on 
which  are  the  names  of  those  not  then  in  the 
city's  employ,  or,  with  consent  of  commission 
and  heads  of  departments  interested,  an  em- 
ploy6  may  be  changed  from  one  department  to 
another,  if  transferred  to  a  similar  position  of 
same  class,  grade,  and  character  of  work,  and 
having  same  pay. 

3.  Municipal  corporations  «=>2I7(5)— Transfer 
of  accountant  from  one  department  to  an- 
other not  violative  of  civil  service  commission 
rule. 

Transfer  of  an  accountant  in  city  of  Seattle 
from  city  comptroller's  department,  where  his 
position  carried  a  salary  of  from  $230  to  ^50 
a  month,  to  the  legislative  department  as  au- 
ditor of  appropriations  in  such  department, 
with  a  salary  of  $250  a  month,  held  not. in  vio- 
lation of  rule  10  of  the  civil  service  commis- 
sion (section  5,  subd.  B) ;  the  change  leaving 
him  in  same  class,  grade  and  character  of  work, 
carrying  same  pay. 

Department  1. 

Appeal  from  Superior  Court,  King  Co»in- 
ty;  King  Dykeman,  Judge. 

Mandamus  by  the  State  of  Washington, 
on  the  relation  of  C.  A.  La  Grave,  against 
the  City  of  Seattle  and  others.  From  Judg- 
ment for  relator,  defendants  appeal.  Be- 
veraed. 

Walter  F.  Meier,  Geo.  A.  Meagher,  and  H. 
R.  Fullerton,  all  of  Seattle,  for  appi-llants. 
Jas.  A.  Dongan,  of  Seattle,  for  respondent. 

MACKINTOSH,  J.  The  respondent  seeks 
by  mandamus  to  compel  the  city  council  of 
Seiittlo  to  appoint  him  to  the  position  of  au- 
ditor of  appropriations  in  the  legislative  de- 
partment, which  position  was  cri-ated  by 
ordinance  approved  23d  of  June,  1919.    July 


8,  1018,  thlB  position  was  defliied  by  tlie  dvQ 
service  commission  as  "accountant,  class  B, 
grade  7."  At  that  time  the  respondent  was 
the  only  one  whose  name  was  on  the  eligible 
list  for  apjMlntment  as  -  "accountant,'  class 
B,  grade  7."  This  eligible  list  constitutes 
the  list  from  which  appointees  not  already 
in  the  city's  employ  under  civil  service  are 
appointed  to  civil  service  positions.  At  that 
time  one  A.  T.  Drake  occupied  lA  the  depart- 
ment of  city  comptroller  the  position  of  "ac- 
countant, class  B,  grade  7."  July  18  the 
president  of  the  city  council,  as  the  head  of 
the  legislative  d^artraent,  made  application 
to  the  civil  service  commission  for  the  trans- 
fer of  Drake  from  his  position  la  the  city 
comptroller's  department  to  the  legldative 
department,  to  fill  the  position  created  by  the 
ordinance.  The  cjty  comptroller  consented 
to  the  transfer,  and  on  Jaly  19  the  civil 
service  oxnmisslon  granted  the  request  for 
the  transfer,  and  on  July  21  Drake  was  ap- 
pointed to  the  position,  at  the  salary  of  $250 
per  month  provided  for  in  the  ordinance. 
Drake  while  In  the  city  comptroller's  depart- 
ment, was  receiving  a  salary  of  $230  per. 
month,  under  a  salary  ordinance  which  pro- 
vided that  "accountants,  class  B,  grade  7," 
should  receive  a  minimum  of  $230  and  a 
maximum  of  $250  per  month.  The  respond- 
ent claims  that  the  appointment  to  the  posi- 
tion created  by  the  ordinance  should  luive 
been  made  from  the  eligible  list,  and  that 
he,  being  the  only  person  on  said  list,  was 
entitled  to  the  appointment,  and  that  the 
transfer  of  (Drake  from  one  department  to 
another,  at  an  increase  of  salary,  was  not 
authorized  by  charter  and  civil  service  oom- 
mission  rules. 

[1,2]  The  city  charter  as  it  relates  to  civil 
service  contains  no  provision  for  transfers, 
but  provides,  in  section  4,  article  10,  that  ttie 
civil  service  commission  can  make  rules  to 
carry  out  the  purposes  of  the  article  and  for 
"examinatiim,  appolntmeht,  promotloDS,  and 
renewals,"  in  accordance  with  Ita  provisions, 
and  that  it  may  from  time  to  time  make 
changes  in  the  existing  rules.  The  civil 
service  commission  by  rule  10,  section  S, 
subd.  B,  has  provided  that  transfers  may  be 
made  "from  a  position  in  one  department  to 
a  similar  position  of  the  same  dass,  grade, 
and  character  o(  work,  and  having  the  same 
pay,  in  another  department,  providing  the 
heads  of  the  two  departments  concerned 
shall  make  request  therefor."  It  cannot  be 
contended  that  this  rule  is  not  effective,  as 
it  was  passed  in  conformity  with  the  author- 
ity given  by  the  city  charter,  and  is  to  be  ao 
construed  as  to  produce  a  harmonious  body 
of  civil  service  regulations,  which  include  tlie 
provisions  of  the  city  charter  on  the  subject 

I  and  the  rules  of  the  civil  service  commission. 
State  ex  rel.  Washington  W.  P.  Go.  v.  Sav- 

i  Idge,  75  Wash.  116,  134  Pac.  680 ;    White  v. 
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North  Taklma,  87  Wash.  191,  151  Pac.  ©45. 
The  rule  was  passed  wltli  the  Intention  of 
carrying  out  the  purposes  of  the'dty  charter 
and  provide  a  means  for  the  city  to  transfer 
from  one  department  to  another  efficient  em- 
ployes as  they  may  be  needed  In  the  different 
departments,  and  Is  in  accordance  with  dvll 
service  theory  In  that  It  protects  city  em- 
ployes In  their  employment,  and  also  affords 
to  the'  dty  the  opportunity  of  availing  it- 
self 6t  the  services  of  employes  in  the  posi- 
tions where  they  wlU  be  the  most  efficient. 
When  new  dvll  service  positions  are  created, 
they  may  be  filled  from  the  eligible  list  up- 
on which  are  the  names  of  those  who  are 
not  tben  in'  the  dty's  employ,  or,  with  the 
consent  of  the  dvll  service  commission  and 
the  beads  of  the  departments  Interested,  an 
employe  may  be  changed  from  one  depart- 
ment to  another,  provided,  that  the  employe 
Is  transferred  to  a  similar  position  of  the 
same  class,  grade,  diaracter  of  worlc,  and 
having'  the  same  pay. 

As  was  said  In  Jenkins  v.  Gronen,  08 
Wash.  128, 167  Pac.  916,  I*  -R.  A.  1918A,  839: 

"The  evident  purpose  of  the  framers  of  the 
charter  was  to  make  free  and  open  the  oppor- 
tiAiity  to  enter  tlie  public  service,  and  to  secure 
from  tlie  persoDs  applying  those  shown  by 
tests  to  be  the  best  qualified  for  the  service. 
These  purposes  are  not  accomplished  if  any- 
thing is  left  to  the  wl>im  or  caprice  of  the  ap- 
pointive power." 

It  was  not  the  intention  that  the  dty's 
pay  roll  should  be  added  to  by  new  employes. 
If  the're  were  already  on  the  roll  those  whose 
services  could  be  used  in  some  other  depart- 
ment, thus  securing  trained  men  as  well  as 
preventing  the  increase  of  needless  employes. 
Contrary  to  Quite  general  resnlts,  the  pri- 
mary purpose  of  civil  service  is  not  to  pro- 
vide unnecessary  permanent  positions  for 
theoretically  competent  Incnmbents. 

The  re^ondent  bases  bis  contention  that 
Drake  was  improperly  transferred  for  the 
reason  that  In  the  new  position  be  received 
a  compensation  of  $250  per  month,  whereas 
in  the  old  position  he  received  but  $230.  Un- 
der the  facts  of  the  case,  we  cann6t  agree 
with  this  contention,  as  we  have  come  to  the 
condusion  that  neither  the  letter  nor  the 
spirit  of  the  rule  was  violated  In  this  in- 
stance. As  we  look  at  the  rule,  it.  In  spirit, 
was  in  part  Intended  for  the  protection  of  em- 
ployes, and  aimed  to  provide  that,  by  the 
subterfuge  of  transferring  from  one  depart- 
ment to  another,  a  dvll  service  employe  was 
not  to  be  subjected  to  a  decrease  of  pay,  but 
provided  his  new  position  must  be  of  the 
same  class  and  diaracter  as  that  In  wlildi 


he  was  then  employed,  and  that  he  dionld 
receive  no  less  compensation  In  the  new  posi- 
tion than  he  was  receiving  in  the  old;  In 
other  words,  the  rule  was  passed  in  con- 
formity with  the  general  spirit  permeating 
the  dvll  service  theory  of  pnbllc  employ- 
ment, and  was  Intended  to  prevent  the  ac- 
cbmpllshment  indirectly  of  what  was  pro- 
hibited directly.  It  was  meant  to  forbid  the 
demoting  of  employes  or  decreasing  their 
pay  so  that  by  an  indirect  method  they  might 
t>e  compelled  to  relinquish  their  employment, 
when  no  reason  sanctioned  by  the  dvil  serv- 
ice regulations  provided  for  their  direct 
removal    So  much  for  the  spirit  of  the  rule. 

r3]  Nor  do  we  think  that  the  action  taken 
by  the  heads  of  the  departnients  in  this  in- 
stance violated  the  letter  of  the  rule.  'Drake, 
at  the  time  he  was  changed  from  the  city 
comptroller's  department  to  the  legislative 
department,  was  occupying  a  position  In  the 
former  department  which  was  listed  as 
carrying  a  salary  of  from  $230  to  $250  per 
month,  and  was  removed  into  a  department 
which  paid  $250  per  month.  It 'is  conceded 
.  that  the  change  left  him  In  the  same  "class, 
grade,  and  character  of  work,"  and  It  would 
seem  that  the  new  position  carried  the  "same 
pay."  The  record  shows  tliat  the  work  he 
was  to  perform  in  the  new  position  was 
identically  the  same  as  that  be  had  been  per- 
forming in  the  old,  that  merely  the  author- 
ity over  the  position  was  transferred  from 
one  department  of  government  to  another, 
and  bad  he  remained  In  the  city  comptrol- 
ler's office  under  the  salary  list  It  would 
have  been  proper  to  have  increased  his  pay 
there  to  $250  per  month  without  the  viola- 
tion of  any  rule  or  regulation,  and  this  in- 
crease might  have  been  made  by  the  dty 
comptroller  prevtons  to  the  comptroller's 
giving  his  consent  to  the  transfer,  and  then 
there  could  have  been  no  question  but  wbat 
the  transfer  could  have  lieen  made  without 
raising  any  question  as  to  the  "same  pay.", 
The  rule  as  to  transfers  Is  applicable  for  the 
reason  tliat  Drake  was  transferred  from  a 
position  the  pay  of  whidi  had  been  fixed  by 
ordinance  at  from  $230  to  $250  per  mouth  to 
another  position,  which  paid  $250  per  month, 
and  the  transfer  therefore  took  place  to  an- 
other position  of  the  same  "class,  character 
of  worlc,  and  grade"  and  having  the  "same 
pay,"  and  therefore  was  legal.  That  I>eing 
true,  the  respondent  was  not  entitled  to  the 
position,  and  his  application  for  a  writ  of 
mandate  Should  have  been  denied. 

Judgment  reversed. 

HOLOOMB.  C.  J.,  and  PA&KER,  MAIN, 
and  MITCHELL,  JJ.,  concur. 
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INGLI8   V.    MORTON.      (No.    IS8I6.) 

(Supreme  Court  of  Washington.    June  29, 
1920.) 

1.  Malieiodt  protaoattoa  <S=>64(2)— EvMeaoe 
of  disclosure  to  couiAel  held  sufRclont 

In  an  action  for  malicious  prosecution  upon 
a  charge  of  insanity,  where  the  defense  of  full 
disclosure  to  the  prosecuting  attorney  was  in- 
terposed, that  defendant  did  not  in  his  testi- 
mony disclose  the  exact  words  which  he  sppke 
to  the  prosecutor  did  not  make  the  eyidence 
insufficient,  where  plaintiff  had  an  opportunity 
to  cross-examine, 

2.  Malicious  prosaoutlon  i«=37l(2)— Probablo 
cauM  hoM  quostloa  for  court. 

Whether  the  facts  shown  by  undisputed 
evidence  constitute  probable  cause  for  a  charge 
of  insanity  is  a  question  for  the  court. 

3.  Malicious  prosecution  €=^59 (2)— Statement 
of  facts  In  prior  civil  suit  held  properly  ex- 
cluded. 

In  an  action  for  malicious  prosecution  upon 
a  charge  of. insanity,  refusal  to  admit  in  evi- 
dence a  statement  of  facts  in  a  civil  case  pre- 
viously tried  between  the  parties  held  not  er- 
roneous. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Mrs.  M.  W.  IngUs  against  A.  G. 
Morton.  From  Judgment  of  dismissal,  ploin- 
tUf  appeals.    Affirmed. 

P.  L.  Pendleton,  of  Tacoma,  for  appellant. 
Bates  &  Peterson  and  Remann  &  Gordon, 
all  of  Tacoma,  for  respondent 

TOLMAN,  J.  Appellant,  as  plaintiff, 
brought  this  action  against  the  respondent, 
as  defendant,  to  recover  damages  for  the 
alleged  mall<^ou8  prosecution  of  the  appel- 
lant upon  a  charge  of  Insanity.  The  com- 
plaint alleges  that  the  respondent  swore  to  a 
complaint  upon  an  insanity  charge ;  that  the 
appellant  was  arrested  thereunder,  incar- 
cerated in  the  county  Jail,  thereafter  tried 
on  the  insanity  charge,  and  a  verdict  of 
"not  insane"  rendered  by  the  Jury.  It  is 
further  charged  that  the  respondoit  caused 
the  warrant  charging  insanity  to  be  issued 
maliciously  and  without  probable  cause  for 
the  purpose  of  procuring  the  plainUff's  com- 
mitment to  an  insane  asylum,  all  because  of 
a  feeling  engendered  by  former  quarrels 
and  litigation  t>etween  the  parties.  The  an- 
swer of  the  respondent  admits  the  signing 
of  the  complaint  charging  the  appellant  with 
insanity,  admits  that  the  Jury  returned  a 
verdict  of  "not  insane"  uitoa  the  hearing, 
and  denies  each  and  all  of  the  other  allega- 
tions of  the  complaint.  At  the  close  of  ap- 
pellant's testlmcmy  the  trial  court  sustained 
a  challenge  to  the  legal  sulficiency   of  the 


evidence  and  granted  respondent's  motion  to 
discharge  the  Jury  and  enter  a  Judgment  ot 
dismissal,  from  which  Judgment  this  appeal 
Is  taken. 

Both  parties  concede  that  a  proceeding  of 
this  kind  is  analogous  to  a  case  where  a 
party  Is  duirged  with  a  crime  out  of  which 
an  action  for  malicious  prosecution  arises, 
and  ttiat  the  same  rule  should  apply  where 
the  prosecuting  witness  makes  a  full,  fair, 
and  complete  statement  to  the  prosecuting 
attorney  or  to  any  other  reputable  attorney, 
and  Is  advised  that  the  facts  are  sufficient 
upon  which  to  base  a  complaint  of  Insanity. 
Since  the  parties  are  so  agreed,  and  per- 
ceiving at  this  time  no  reason  why.  their 
position  is  not  correct,  we  have  made  no  in- 
dependent investigation  to  determine  wheth- 
er in  other  Jurisdictions  it  has  been  so  held, 
but  assume  for  the  purposes  of  this  case  that 
they  are  right. 

[1,  2]  This  simplifies  the  issues  to  be  here 
determined,  and  the  only  substantial  question 
to  be  decided  is.  Did  the  undisputed  fa^ts 
at  tM  close  of  appellant's  case  below  show 
that  the  respondent  acted  upon  the  advice 
of  the  prosecuting  attorney  after  making  a 
full,  fair,  and  truthful  statement  of  all  of 
the  facts  relating  to  probable  cause  existing 
for  the  charge  of  insanity?  At  the  close 
of  appellant's  case  the  undisputed  evidence 
aa  brought  out  by  the  examination  of  the 
respondent,  who  was  called  as  a  witness  by 
appellant,  upon  the  question  "of  probable 
cause,  was  that  on  Saturday  afternoon,  May 
25,  1918,  Willie  he  was  absent  from  his  office, 
the  appellant  went  to  his  place  of  business 
armed  with  a  prospector's  pick,  and  smashed 
up  a  glass  showcase  belonging  to  re8po4dent 
attached  to  the  waU  at  the  street  entrance 
to  his  office,  together  with  the  exhibits  there- 
in; that  after  so  destroying  the  showcase 
and  its  contents  appellant  made  a  speech  to 
the  crowd  which  had  assembled;  that  she 
was  apprehended  by  a  policeman  and  taken 
to  the  police  station ;  that  this  situation  was 
detailed  to  respondent  when  he  returned  to 
his  office  and  he  then  went  to  the  police 
station  to  investigate  further  and  was  di- 
rected by  the  police  officers  to  the  prosecut- 
ing attorney  for  Pierce  county.  It  being 
Saturday  afternoon,  the  prosecutor's  office 
was  closed,  and  he  then  telephoned  and  went 
to  the  home  of  Mr.  Gordon,  one  of  the  dep- 
uties, where  he  consulted  with  Mr.  Gordon 
for  something  like  an  hour;  that  In  siich 
consultation  he  went  minutely  into  details 
concerning  all  of  his  dealings  and  trans- 
actions with  the  appellant,  including  the 
history  of  the  prior  litigation  between  them, 
told  him  her  history  and  the  history  of  her 
troubles  with  other  dentists  of  the  dty  of 
Tacoma,  and,  as  he  says: 

"I  told  him  everything  about  it.  He  was  fa- 
miliar with  some  of  the  things  about  it  because 
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he  had  been  at  my  oSce  and  asked  abont  it. 
I  told  him  everything.  J  kept  nothing  back. 
I  put  the  whole  matter  up  to  the  prosecuting 
attorney  and  followed  his  advice,  and  that  is  the 
reason  I  signed  the  complaint." 

And  on  redirect  examination  be  farther 
testlfled: 

"I  told  him  about  the  damage  suit.  I  went 
through  as  much  of  it  as  I  remembered.  Mr. 
Gordon  was  already  familiar  with  it.  -  I-  told 
him  as  ftdly  the  statement  for  Mrs.  Inglis  aa 
I  did  for  myself.  I  do  not  think  I  omitted 
anything.  *  *  *  I  told  him  abont  aU  the 
trouble  I  had  in  the  dentist  chair  that  led  up 
to  out  disagreement." 

After  this  conferaice  with  the  prosecntlng 
attorney  on  Saturday  afternoon  respondent, 
according  to  his  testimony,  again  went  to 
the  prosecuting  arttorney's  office  on  Monday 
morning,  further  consulted  with  Mr.  Gordon 
and  with  another  deputy  In  the  same  office, 
and  thereupon,  acting  wholly  upon  their  ad- 
vice and  at  their  suggestion,  he  signed  and 
swore  to  the  insanity  complaint.  Appel- 
lant seems  to  complain  that  this  was  insuffl- 
rient  because  respondent  In  his  testimony  did 
not  disclose  the  exact  words  which  he  spoke 
to  the  prosecutor  In  making  his  statement  to 
him,  though  it  nowhere  appears  that  there 
was  any  limitation  placed  ui)on  the  appel- 
lant's right  by  redirect  examination  to  test 
the  accuracy  of  witness'  testimony  and  the 
fullness  and  fairness  of  his  statement  to  the 
prosecutor,  by  going  into  details  and  Inquir- 
ing specifically  as  to  what  was  said  upon  any 
and  all  points.  We  cannot  hold  this  conten- 
tion to  be  well  founded.  Appellant  deliber- 
ately called  the  respondent  to  the  witness 
stand,  and  went  Into  the  question  of  his 
reasons  and  motives  for  signing  the  com- 
'  plaint  on  direct  examination,  thereby  open- 
ing the  door  for  the  croBS-ezamlnation  which 
followed,  and  on  redirect  examination  be  had 
full  opportunity  to  test  the  wlt^s'  state- 
ments, both  general  and  specific,  and  might 
have  inquired  Ih  detail  as  to  the  disclosures 
made  upon  any  and  all  points  and  the  lan- 
guage used  In  making  sudi  disclosures.  The 
evidence  upon  this  point  as  It  stood  at  the 
close  of  appellant's  case  was  wholly  undis- 
puted, and  therefore  It  became  the  duty  of 
the  court  to  pass  iip<»  that  evidence  and  to 
find  tbwefrom  probable  cause  as  a  matter  of 
law  and  td  direct  a  verdict  accordingly. 
Borg  V.  Bringhurst,  105  Wash.  521,  178  Pac. 
460,  and  cases  there  dted. 

[S]  Error  Is  also  assigned  upon  ttte  refusal 
to  admit  In  evidence  the  statement  of  facts 
iB  the  dvU  eaae  between  the  parties  thereto- 
fbre  tried.  Appellant  does  not  advance  any 
reason  for  the  admisBlon  of  this  evidence, 
and  from  an  examination  of  the  record  we 
perceive  nonet  Appellant  did  not,  ln<the  ex- 
amination of  the  respondeat,  direct  his  at- 
tention to  such  statement  of  facte  or -any- 


thing therein  contained,  aAd  our  attention  Is 
directed  to  nothing  therein  which  could  in 
any  wise  contradict  the  respondent's  testi- 
mony as  to  making  a  full,  fair,  and  complete 
statement  to  the  prosecuting  attorney. 

Finding  no  error,  the  judgment  appealed 
from  Is  affirmed. 

HOLOOMB,  O.  J.,  and  MODNT,  PULI/BB^ 
TON,  and  BRIDGES,  JJ.,  concur. 


CUDDY  V.  8TURTEVANT  et  al.    (No.  15558.) 

(Supreme  Court  at  Washington.    June  22, 
1920.) 

1.  Usury  «s>95^Party  seeking  to  be  relleveii 
must  retsm  what  he  has  received. 

A  party  seeking  to  be  relieved  in  equity 
from  a  nsorious  contract  must  at  least  offer  to 
return  what  he  has  received  under  it. 

2.  Usury  «=> 1 34— Waterworks  beads  of  olty 
not  suliject  to  penalty  provisions. 

Waterworks  bonds  of  city  bearing  6  per 
cent,  on  their  face,  but  sold  at  a  discount,  and 
therefore  carrying  in  fact  a  greater  rate  of 
interest  than  the  6  per  cent,  allowed  by  Rem. 
Ck>de  1915,  §  8008,  under  which  they  were  is- 
sued, held  not  subject  to  the  penalty  proviaiona 
of  the  usury  statute  (sections  6250-6256),  be- 
cause the  section  providing  such  penalties  re- 
fers only  to  a  greater  rate  of  interest  than 
"hereinbefore"  provided  for,  while  the  statute 
permits  8  per  cent,  on  dty  warrants. 

3.  Municipal  corporations  ^=9921(1)— Sale  at 
discount  requiring  mors  than  statutory  In- 
terest a  mere  Irregularity. 

A  sale  of  bonds  by  a  municipality  at  a 
price  requiring  the  payment  of  more  interest 
than  provided  by  statnte  is  a  mere  irregularity, 
and  does  not  afTect  the  power  of  the  munici- 
pality to  issue  the  bonds. 

4.  Municipal  corporations. €=»943( I )—Cliy  es- 
topped by  recitals  of  waterworks  bonds. 

Recitals  of  city's  waterworks  bonds  payable 
from  a  particular  fund,  and  therefore  not  ne- 
gotiable under  Rem.  &  Bal.  Code,  $  SS9i,  that 
the  bonds  were  issued  in  strict  compUanca  with 
statute  and  the  ordinances  of  the  eity  referred 
to  and  printed  thereon,  held  to  estop  the  city 
in  favor  of  innocent  purdiasers  to  deny  their 
validity  because  sold  to  the  original  purchaser 
at  a  discount,  and  therefore  in  fact  carrying 
more  interest  than  authorized  rate  of  6  per 
cent,  shown  on  their  face.    . 

5.  Municipal  oorporationt  «=»944— Purchasers 
not  required  to  examine  records  to  determine 
whether  bonds  originally  sold  at  discount. 

Purchasers  in  open  market  for  value  with- 
out notice  of  infirmity  of  city's  waterworks 
bonds  copying  statute  authorizing  issbance,  or- 
dinance submitting  question  to  voters,  and  ordi- 
nance providing  for  issuance  and  sale  held  not 
required  to  examine  in  city  records  the  (:bn- 
tract  made  with  the  nnoervrriters  of  the  issue 
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to  determine  whether  tbe  bonds  were  8oM  at 
a  discount  bo  that  more  interest  would  be  paid 
than  allowed  by  law. 

6.  Municipal  corporations  «=s>920— Speclflo  au- 
thority In  officers  to  determine  whether  con- 
ditions precedent  to  Issuance  of  bonds  per- 
formed not  necessary. 

Specific  authority  in  the  officers  of  a  city 
to  determine  whether  the  conditions  precedent 
necessary  to  the  issuance  of  waterworlcs  bonds 
had  been  performed  was  not  required,  though 
given  by  Rem.  &  Bal.  Code,  {  8008;  fuU  con- 
trol of  the  matter  being  given  the  corporate 
authorities. 

En  Banc. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty;   W.  A.  Reynolds,  Judge. 

Action  by  B.  D.  Cuddy,  Vera  M.  Caddy 
substituted  as  plaintiff,  against  the  City  of 
Centralla,  etc.,  Carstens  ft  Earles,  Inc.,  and 
C.  K.  Sturtevant  and  another.  From  Judg- 
ment for  plaintiff,  defendants  Sturtevant 
and  another  appeal.  Reversed,  and  cause 
remanded,  with  directions  to  dismiss  the 
actloa 

•  Preston,  Thorgrimson  ft  Turner  and  Peters 
&  Powell,  all  of  Seattle,  for  appellants. 

C.  D.  Cunningham,  Dysart  &  Kllsbury,  and 
H.  B.  Grimm,  all  of  Centralia,  and  P.  M. 
Troy,  of  Olympia,  for  respondent. 

MAIN,  J.  This  action. was  brought  by  a 
taxpayer  for  the  purpose  of  having  certain 
municipal  water  bonds  declared  illegal  and 
void.  The  defendants  were  the  dty  of  Cen- 
tralia and  Its  officers,  the  original  purchaser 
of  the  bonds  and  two  of  tbe  present  bond- 
holders. From  the  judgment  entered  by  the 
superior  court  -holding  that  tbe  bonds  were 
not  void,  but  applying  the  i>enalty  provision 
of  the  usury  statute  thereto,  the  two  bond- 
holders appeal.  Carstens  &  Earles,  Inc.,  was 
dismissed  out  of  the' action  apparently  on  tbe 
ground  that  the  statute  of  limitations  had 
run  against  any  right  of  this  corporation, 
and  all  parties  seemed  to  have  acquiesced  in 
that  ruling.  Tbe  essential  facts  to  lie  stated 
are  not  in  substantial  dispute. 

On  December  10,  1&12,  the  voters  of  the 
city  of  Centralia  authorized  the  city  officers 
to  acquire  a  water  system  and  to  issue  bonds 
therefor  in  the  sum  of  $300,000,  bearing  in- 
terest at  tbe  rate  of  not  to  exceed  6  per  cent 
per  annum.  Tbe  election  was  called  and 
held  pursuant  to  Ordinance  No.  281  of  the 
city.  After  the  proposition  had  been  ap- 
proved by  the  voters,  the  city  advertised  for 
bids  for  the  sale  of  the  bonds,  and  on  March 
18, 1913,  the  entire  issue  was  sold  to  Carstens 
&  Earles,  a  corporation,  for  tbe  sum  of  $287,- 
326  and  socrned  interest.  After  the  bonds 
had  been  delivered  to  Carstens  ft  Earles, 
they  were  sold  by  that  corporation  to  various 


purchasers.  As  above  stated,  two  of  such 
purchasers  are  parties  to  this  action .  <5.  K. 
Sturtevant,  of  Seattle,  was  the  owner  of 
bond  No.  290,  and  Samuel  P.  Strang,  of 
Portland,  Or.,  was  the  owner  of  bonds  Nos. 
687  and  588.  In  all,  600  bonds  were  Issued 
by  the  city,  each  In  the  sum  of  $500,  and 
each  carrying  couitons  evidencing  the,  semi- 
annual Interest  due  thereon.  From  the  time 
the  bonds  were  delivered  until  the  Institution 
of  this  action,  which  was  on  the  '16tb  of 
October,  1918,  the  city  had  regularly  paid  the 
semiannual  interest  coupons  as  they  became 
due.  On  the  back  of  eeA  of  the  bonds  is 
printed  chapter  150  of  the  Xaws  of  1900, 
which  is  an  act  giving  power  to  dtles  and 
towns  to  acquire  and  operate  certain  public 
utilities,  and  providing  for  the  modes  of  pay- 
ment therefor.  There  was  also  printed  on 
the  back  of  each  of  the  bonds  Ordinance  No. 
281  which  submitted  the  matter  of  acquiring 
a  water  system  to  the  voters  of  tbe  city,  and 
also  Ordinance  No.  302,  which  provided  for 
the  issuance  of  $300,000  of  special  water 
bonds  In  accordance  with  tbe  proposition 
submitted  by  Ordinance  No.  281.  Ordinance 
No.  302  provides  that  bonds  1  'to  12,  inclusive, 
shall  be  payable  on  May  1,  1919,  bonds  13  to 
26  on  Hay  1,  1920,  and  a  certain  number  of 
bonds  shall  be  payable  on  May  1  each  year 
thereafter  until  May  1, 1938,  when  bonds  Nos. 
561  to  600  shall  become  payable.  The  or- 
dinance sets  out  an  exact  copy  of  the  bond  to 
be  Issued.  In  tbe  bond  there  is  a  recital  as 
follows: 

.  "It  is  hereby  found  and  declared  that  said 
bonds  are  issued  pursuant  to  and  in  strict  com- 
pliance with  chapter  150  of  the  Laws  of  1909 
of  the  state  of  Washington,  and  of  the  ordi- 
nances of  said  city  of  Centralia,  referred  to  in 
this  bond  and  printed  hereon,  and  that  all  acts, 
things,  elections,  ordinances,  resolutions,  and 
conditions  precedent,  precedent  to  the  right  to 
issue  and  d^ver  this  bond,  as  prescribed  by 
said  statute  and  ordinances,  have  happened,  ex- 
isted, and  been  done  and  performed  prior  to 
the  issuance  hereof." 

Tbe  bonds  bore  Interest  at  the  rate  of  6 
per  cent  per  annum,  nie  total  Issue  of  tbe 
face  value  of  $300,000,  as  above  stated,  was 
sold  to  Carstens  ft  Earles  for  the  sum  of 
$287,326.  Tbe  taxpayer  claims  that  since 
the  bonds  were  sold  at  a  discount,  which 
would  cause  the  payment  of  interest  upon 
the  amount  of  money  the  dty  received  to  be 
at  a  rate  greater  tlian  6  per  cent  per  annum, 
they  are  void,  and  asks  to  have  thdr  pay- 
ment enjoined.  Under  section  8008  of  Rem- 
ington's Code,  which  is  one  of  tbe  sections  of 
the  act  under  which  the  bonds  were  Issued, 
the  dty  was  not  authorized  to  sell  the  bonds 
at  a  discount,  which  would  result  In  the 
payment  of  interest  at  the  rate  of  more  than 
6  pa:  cent,  per  annum  upon  Uae  money  re- 
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celved  tiherefor  by  tbe  dty.  Sturtevant  and 
8tnng,  the  appellants,  contend  tliat  by  reil- 
«on  of  the  redtnl  In  the  bonds  tbe  city  is 
now  estopped  to  question  their  validity  in 
the  hands  of  purchasers  who  acquired  them 
ft>r  valtie  and  without  knowledge  or  notice 
that  they  had  been  sold  at  a  dlsconnt  not 
asthoriaed  by  law. 

Tbm  trial  court  adopted  neither  of  these 
coutentioni,  but  entered  a  Judgment  in  favor 
of  Sturtevant  and  Strang  after  applying  to 
eexHa  bond  the  penalty  of  the  provision  of  the 
Qsory  statute.  The  bonds  were  not  due  at 
tbe  time  of  the  trial  and  ace  not  yetdue,  and 
neither  of  the  bondholdsri  asks  for  a  jndg- 
uent  tHereon.  The  lurayer  in  their  answer 
was  for  a  disinlssa}  of  tibe  action. 

[1]  In  I4>plying  the  usury  statute  to  the 
bonds  in  qnestton,  wb  think  the  trial  court 
vraa  in '  error.  The  rate  of  ihterest  which  -  the 
city  was  required  to  pay  by  reason  of  the 
ftict  that  the  Ixinds  were  sold  at  a  discount, 
while  greater  titan  6  per  cent,  did  not  equal 
8  per  cent.  TMa  was  an  action  in  equity, 
and  one  of  tte  equitable  doctrines  is  that  a 
party  c<»nlng  into  equity- moat  offer  to  do 
equity.  In  applying  this  doctrine  tlie  courts, 
60  fkr  as  we  are  advised,  have  uniformly 
held  that  a'  party  seeking  to  be  relieved  from 
an  usurious  contract  must  at  least  offer  to 
return  what  he  has  received  under  the  con- 
tract. 7here  is  no  such  offer  in  this  case. 
There  is  another  reason  why  the  usury 
statute  is  not  applicable  to  the  bonds.  The 
bonds,  as  already  stated,  were  issued  pay- 
able out  of  a  special  fund  as  authorized  by 
section  8008  of  the  Remington  1915  Code.  In 
this  section  there  is  a  provision  that  bonds 
issued  thereunder  slwll  bear  interest  "not 
exceeding  six  per  cent,  per  annum."  Neither 
the  section  nor  the  act  of  which  it  is  a  part 
makes  any  provision  for  a  penalty  when 
bonds  have  been  sold  so  that  the  rate  of  in- 
terest which  the  city  would  lie  required  to 
pay  is  greater  than  6  per  cent.  In  1889  the 
liBgialature  passed  a  law  establishing  the 
legal  rate  of  interest  and  fixed  the  penalty 
when  a  greater  rate  of  interest  than  that 
there  specified  was  contracted  for.  Laws  of 
1899,  c.  80.  This  law  is  codified  in  Reming- 
ton's 1916  Code  in  sections  6250  to  6256,  In- 
clusive, and  has  not,  subsequent  to  its  pas- 
sage, been  amended.-  Section  4  of  the  act  is 
as  follows: 

"All  county,  city,  town  and  school  warrants, 
and  all  warrants  or  other  evidences  of  indebted- 
ness, drawn  upon  or  payable  from  any  public 
funds,  shall  bear  interest  at  a  rate  not  great- 
er than  eight  per  centum  per  annum,  unless 
a  less  rate  be  specified  therein." 

[2]  Section  7  of  the  act  provides  that.  If 
a  greater  rate  of  Interest  than  is  "hereinbe- 
fore" allowed  shall  be  contracted  for,  tbe 
contract  shall  not  be  void.  The  section  also 
fixes  the  penalties  which  may  be  visited  upon 


a  party  to  an  usurious  contract  wken  an  a<v 
tlon  is  brought  thereon.  Under  this  section 
the  penalties  refer  to  cases  where  the  rate 
of  interest  has  exceeded  that  "hereinbefore" 
provided  for.  As  applied  to  dty  bonds  under 
8ectl<m  4,  the  penalty  could  not  be  invoked 
unless  such  bonds  bore  interest  at  a  rate 
greater  than  8  per  cent  per  annum.  Section 
7  does  not  provide  that,  If  any  rate  of  inter- 
est be  exacted  greater  than  that  allowed  by 
law,  the  penalty  provisions  of  tbe  act  shaU 
be  applicable.  While  the  l>onds  in  the  pres- 
ent case  were  sold  at  a  rate  greater  than 
that  allowed  by  the  act  under  which  they 
were  issued,  they  are  not  subject  to  the  pen- 
alty provisions  of  the^  usury  statute,  because 
the  section'  providing  for  such  penalties  re- 
f^s  only  to  a  greater  rate  of  interest  than 
is  "hereinbefore''  provided  for.  In  support 
Of  the  position  that  the  penalty  provision  of 
the  usury  statute  should  be  applied  to  these 
bonds,  the  cases  of  Uhler  v.  Olympia,  87 
Wash.  1,  151  Pac.  117,  152  Pac.  998,  and 
Spear  v.  Bremerton,  90  Wash.  507,  156  Pac. 
826,  are  cited.  In  neither  of  those  cases  was 
tbe  court  construing  the  usury  statute. 
There  is  language  in  them,  especially  In  the 
former,  which  refers  to  a  rate  of  interest 
greater  than  that  allowed  under  sectiOQ  8008 
as  usurious,  bat  the  language  was  used  as 
describing  a  rate  of  Interest  greater  than 
that  allowed  by  the  law  under  which  the 
bonds  were  proposed  to  be  issued,  and  had 
no  reference  to  the  question  whether  the 
penalty  provision  of  the  usury  statute  proper 
was  applicable.  The  question  of  usury,  how- 
ever, in  this  case  is  largely  Incidental,  and  is 
not  one  of  the  primary  questions  about 
which  the  controversy  is  waged.  The  bonds 
here  Involved  in  the  hands  of  parties  who 
had  purchased  them  for  value  with  no 
knowledge  of  any  infirmity  therein  are  either 
valid  or  void. 

Upon  this  branch  of  tbe  case  the  two 
questions  which  seem  to  us  controlling  are: 
First,  does  tbe  doctrine  of  estoppel  by  recit- 
als apply  to  these  bonds?  and,  second,  if  it 
does,  were  the  purchasers,  Sturtevant  and 
Strang,  required  to  examine  the  records  of 
the  city  of  Centralla  for  the  purpose  of  as- 
certaining at  what  price  tbe  bonds  were  sold 
to  Carstens  &  Earles?  In  considering  these 
questions  it  must  be  remembered  that  it  is 
not  the  original  purchaser  that  is  here  in- 
volved, but  those  that  acquired  the  bonds  in 
the  open  market  from,  or  after  they  had 
been  sold  by  the  original  purchaser,  and  who 
took  them  without  knowledge  or  notice  that 
they  were  sold  at  a  discount  not  authorized 
by  law.  The  question  as  to  when  the  doc- 
trine of  estoppel  by  recitals  in  the  bonds  will 
prevent  a  municipality  from  raising  certain 
defenses  after  the  bonds  have  passed  into 
the  hands  of  a  bona  fide  holder  for  value  has 
frequently    been   before    the   United   States 
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Supreme  Oourt  In  fact,  moat  of  the  adjadi- 
cattonB  are  from  that  tribunal ;  the  question 
having  generally  arisen  between  the  munic- 
ipal corporation  Issuing  the  bonds  and  a  non- 
resident holder. 

In  Dillon  on  Municipal  Corporations  it  is 
said  the  decisions  of  the  United  States  Su- 
preme Court  on  the  question  are  practically 
controlling.  After  reviewing  certain  deci- 
sions of  that  court,  the  author,  in  volume  2 
(6th  Ed.)  i  914,  states  the  rule  to  be  as 
follows: 

"The  cases  referred  to  in  the  last  two  sec- 
tions  afford,  perhaps,  a  more  striking  illustra- 
tion than  any  previously  decided  by  that  court, 
that  the  purchaser  may  implicitly  rely  upon 
the  recitals  in  the  bonds,  made  by  the  proper 
officers,  that  the  authority  to  issue  them  has 
arisen,  and  that  he  is  under  no  obligation,  un- 
less the  statute  so  prescribes,  to  consult  the 
records  of  the  municipality,  and  is  not  charged 
with  constructive  notice  of  their  contents; 
and  tliis,  too,  it  will  be  observed,  where  the  re- 
cital in  the  bonds  was  general  and  not  specific 
in  its  nature,  and  where  the  facts  which  would 
have  shown  the  issue  of  the  Irands  to  have 
been  illegal  were  matters  appearing  upon  the 
public  records  of  the  township." 

In  SutlUr  y.  Lake  County  Ocnnmlsslonera, 
147  U.  S.  230,  13  Sup.  Ct  318,  37  K  Ed.  145, 
the  court  had  before  it  an  issue  of  bonds  by 
Lahe  county  in  the  state  of  Colorado.  In 
that  state  the  amount  of  debt  which  a  county 
could  incur  was  limited  by  the  Constitution 
and  by  statute  The  statute  required  the 
county  commissioners  to  publish  and  enter 
upon  the  public  records  of  the  county  semi- 
annual statements  showing  the  whole 
amount  of  the  county  debt  The  bonds  is- 
sued were  in  excess  of  the  debt  limit  fixed 
by  the  Constitution  and  statute.  The  bonds 
contained  a  recital  that  all  of  the  provisions 
of  the  act  under  which  they  had  been  issued 
had  been  fully  complied  with  by  the  proper 
ofiBcers.  There  was  no  specific  recital  that 
in  issuing  the  bonds  the  constitutional  debt 
limit  of  the  county  had  not  been  exceeded. 
It  was  there  held  that  the  recital  In  the 
bonds  that  all  of  the  provisions  in  the  stat- 
utes had  been  complied  with  did  not  estop 
the  county  from  defending  against  the  bonds 
on  the  ground  that  they  were  issued  In  vio- 
lation of  the  Constitution. 

In  Gunnison  County  Commissioners  v.  Rol- 
lins, 173  U.  S.  255,  19  Sup.  Ct.  390,  43  L.  Ed. 
689,  bonds  issued  by  Gunnison  county,  Colo., 
were  involved.  The  county  defended  on  the 
ground  that  It  had  no  right  to  Issue  the 
bonds  because  in  so  doing  it  bad  exceeded 
the  debt  limit  fixed  by  the  statute  and  the 
Constitution  of  the  state.  In  the  bonds  there 
Involved  there  was  a  recital  that  their  issue 
did  "not  exceed' the  limit  presci-ibed  by  the 
Constitution  of  the  state  of  Colorado."  It  was 
held  that  this  specific  recital  that  the  consti- 
tutional debt  limit  had  not  t>een  exceeded  by 


the  issuance  of  the  bonds  estopped  the  comity 
from  defending  on  that  ground.  In  that  case 
the  previous  decisions  of  that  court  upon  the 
question  were  considered,  reviewed,  and  dis- 
tinguished. The  same  statute  and  constitD- 
tional  provision  was  involved  :as  in  the  Sut- 
llff  Case. 

The  rule  stated  in  Dillon  on  Municipal 
Corporations,  above  quoted,  as  well  as  the 
decision  in  each  of  the  cases  Just  referred  to, 
has  reference  to  applying  the  doctrine  of  es- 
toppel to  municipal  bonds  which  are  nego- 
tiable under  the  law  merchant  or  tlie  Nego- 
tiable Instruments  Act  Hie  taxpayer  in 
this  case  argues  fiiat  the  doctrine  should  not 
be  here  applied  l)ecanse  the  bonds  involved 
are  not  negotiable  in  the  full  sense,  for  the 
reason  that  they  are  payable  out  of  a  par- 
ticular fund,  to  wit,  the  revenue  from  the 
water  system.  Under  section  3994  of  Bera- 
Ington  &  Ballinger's  Code,  an  order  or  prom- 
ise to  pay  only  out  of  "a  particular  fund  is 
not  unctmditional,"  and  sudi  a  bond  Is  there- 
fore not  a  negotiable  instrument  as  defined 
in  that  act  Admitting  that  the  bonds  here 
In  question  are  not  negotiable  instruments 
under  the  law  merchant  or  the  Negotiable 
Instruments  Act,  the  question  arises  whether 
the  doctrine  of  estoppel  by  recital  should  be 
applied  to  bonds  such  as  these.  On  their 
faces  the  bonds  are  made  payable  to  "bear- 
er," and  therefore  passed  from  hand  to 
hand  by  delivery.  The  statute  under  which 
they  are  issued  provides  that  the  holder 
thereof  shall  have  a  valid  claim  against  the 
special  fund  created  for  their  payment,  and 
that  the  holder  may  bring  an  action  thereon 
against  the  city  issuing  them. 

[S]  While  the  adjudicated  cases  deal 
largely  with  bonds  negotiable  in  the  full 
sense,  it  is  not  the  fact  of  negotiability  that 
causes  the  estoppel,  but  the  recitals.  Even 
negotiable  bonds,  If  Issued  by  a  municipality 
without  power,  are  not  subject  to  the  doc- 
trine  of  estoppel  by  recitals  when  the  bonds 
ore  In  the  hands  of  a  bona  fide  holder.  The 
estoppel  operates  upon  the  irregularity  In 
the  Issuance  of  bonds,  and  not  upon  the 
power  of  the  municipality  to  issue  them.  A 
sale  of  bonds  by  a  municipal  corporation  at 
a  price  which  will  require  the  payment  of  a 
greater  rate  of  Interest  than  that  provided 
by  statute  Is  a  mere  irregularity,  and  does 
not  affect  the  power  of  the  municipality  to 
make  and  issue  the  bonds. 

In  Dillon  on  Municipal  Corporations  (5th 
Ed.)  vol.  2,  p.  1401,  it  is  said: 

"A  sale  of  the  bonds  >  at  less  tlian  par,  con- 
trary to  the  statutory  direction,  does  not  af- 
fect the  fundamental  power  of  the  municipality 
to  make  and  issue  the  lx>ods;  it  is  a  mere  ir- 
regularity in  the  exercise  of  its  powers,  and 
the  validity  of  the  bonds  is  not  affected  there- 
by in  the  hands  of  innocent  purchasers  for 
▼Jdue." 


Digitized  by  VnOO*^  IC 


Wash.)  CUDDT  V.  STTORTEVANT  913 

(i>o  p.) 

In  Clay  Connty  y.  Society  for  Savings,  104  .  ont  power,  as  above  stated,  tt  is  the  general 


U.  S.  579,  2e  L.  Ed.  866,  two  classes  of  bonds 
were  involved,  one  negotiable  and  tbe  other 
not  negotiable  because  payable  upon  a  con- 
dition. The  doctrine  of  estoppel  was  tbere 
applied  to  Iwth  classes  of  bonds,  but  the 
question  as  to  whether  it  should  be  applied 
in  one  case  and  not  tbe  other  was  not  sug- 
gested or  discussed  in  the  opinion.  The 
holding  cannot  therefore  be  considered  an 
authority  for  applying  tbe  doctrine  to  non- 
negotiable  bonds.  As  relating  to  individuals 
tbe  doctrine  of  estoppel  by  recitals  has  been 
applied  to  instruments  not  negotiable  in  the 
fuU  sense.  Weyb  v.  Boylan,  85  N.  Y.  894, 
S9.  Am.  Bep.  669;  Musselman  v.  McElhenny, 
23  Ind.  4,  85  Am.  Dec.  445.  Where  the  ques- 
tion is  one  between  individuals  it  appears 
tliat  the  estoppel  operates  even  though  tlie 
bonds  ore  not  negotiable  in  tbe  full  sense. 

[4]  This  court  has  announced  the  doctrine 
&at  the  same  mle  or  standard  which  meas- 
ures the  rights  and  liabilities  of  individuals 
sbould  be  applied  to  the  business  contracts  of 
mnnlcipal  or  public  corporations.  Since  it  is 
not  the  negotiability  that  works  the  estoppel, 
but  the  recitals,  it  seems  to  us  that  tbe  doc- 
trine should  be  applied  to  the  bonds  in  tills 
case.  When  it  becomes  a  question  between 
an  Innocent  purchaser  of  bonds  in  the  open 
market  and  the  city  purporting  to  issue  them, 
as  to  which  should  be  the  loser  by  a  breach 
of  duty  on  the  part  of  the  city  officers,  such 
question  should  be  solved  in  favor  of  the 
innocent  purchasers.  Schmidt  v.  City  of  De- 
fiance (G.  C.)  117  Fed.  702.  The  bonds  in 
question  have  all  the  characteristics  of  ne- 
gotiability, except  that  they  are  made  pay- 
able ont  of  a  particular  fund. 

It  is  true  that  in  Kuling  Case  Law,  vol.  19r 
p.  1014,  the  rule  is  stated  to  be  that  tlie  doc- 
trine of  estoppel  by  recitals  does. not  apply 
to  nonnegotiable  municipal  bonds.  In  sup- 
port of  this  statement  there  is  cited  Gunni- 
son County  Commissioners  y.  Rollins,  173  U. 
S.  255,  19  Sup.  Ct.  390,  43  L.  Ed.  689,  and 
Goose  River  Bank  v.  Willow  Liake  School 
Township,  1  N.  D,  26,  44  N.  W.  1002,  26  Am. 
St.  Rep.  605.  In  the  case  first  cited  tbe 
question  was  not  involved  or  discussed.  In 
tbe  North  Dakota  case  the  question  did  not 
involve  bonds,  but  warranta  There  a  teach- 
er had  been  employed  who  did  not  hold  a 
lawful  certificate,  and  under  the  express 
terms  of  the  statute  her  contract  was  void. 
That  case  cannot  be  regarded  as  controlling. 

In  Washington  County  v,  Williams,  111 
Fed.  801,  49  C.  C.  A.  621,  there  is  a  statement 
that  the  purchaser  in  the  open  market  of 
nonnegotiable  bonds  of  a  municipal  corpora- 
tion cannot  invoke  for  his  protection  the  doc- 
trine of  estoppel  by  recitals.  Not  only  was 
the  question  not  necessarily  involved  in  that 
case,  but  the  court  there  was  considering  a 
case  where  it  was  claimed  that  the  l)onds  had 
been  issued  without  power.  If  issued  with- 
190P.-68 


rule  that  the  doctrine  does  not  apply. 

This  brings  us  to  the  second  question, 
which  is  vrbetfaer  the  purchasers  in  the  open 
market  for  value  and  without  knowledge'  or 
notice  of  any  infirmity  in  the  bonds  were 
required  to  examine  In  the  city  records  the 
contract  made  with  Carstens  &  Earles  and 
determine  whether  the  bonds  were  sold  so 
that  a  greater  rate  of  interest  would  be 
paid  than  that  allowed  by  law.  The  bonds,  as 
above  stated,  contain  a  copy  of  the  act  of 
the  Legislature  which  authoriaed  their  Issu- 
ance, a  copy  of  tbe  ordinance  submitting  the 
question  to  the  voters  of  the  city,  and  a  copy 
of  the  ordinance  providing  for  the  issuance 
and  sale  of  the  bonds.  This  last  ordinance 
recites  that  tbe  bonds  had  been  sold  to 
Carstens  &  Earles,  and  Out  a  contract  for 
such  sale  had  been  mtered  into.  Tbe  bonds 
on  their  faces  recite  that— 

"All  acts,  things,  elections,  ordinances,  res- 
olutions, and  conditions  precedent  to  the  right 
to  issue  and  deliver  this  bond,  as  prescribed 
by  said  statute  and  said  ordinances,  have  hap- 
pened, existed,  and  been  performed  prior  to 
the  issuance  hereof." 

[5]  This  is  a  specific  recital  that  every  con- 
dition precedent  to  the  issuance  of  the  bonds 
Iiad  been  performed,  and  under  the  rule  stat- 
ed by  Judge  Dillon  was  sufficient  to  work  an 
estoppel,  and  the  purchasers  in  the  (H>en  mar- 
ket were  not  required  to  look  intp  the  rec- 
ords of  the  dty  and  examine  the  details  of 
the  contract  which  had  been  made  with 
Carstens  &  Earles. 

[(]  The  statute  under  which  the  bonds 
were  issued  (section  8008,  Remington  &  Bal- 
linger's  Code)  authorizes  the  officers  of  the 
city  upon  the  conditions  there  specified  to 
issue  and  sell  bonds.  It  is  further  provided 
that  such  bonds  "shall  be  sold  in  such  man- 
ner as  the  corporate  authorities  shaU  deem 
for  the  best  interest  of  the  city."  Here  was 
general  authority  to  the  officers  of  the  dty  to 
determine  whether  the  conditions  precedent 
necessary  to  the  issuance  of  the  bonds  had 
been  performed.  Specific  authority  to  that 
effect  was  not  required,  since  full  control  of 
the  matter  was  given  to  the  corporate  author- 
ities. McQuillin  on  Municipal  Corporations, 
vol.  6,  p.  489H  Section  7642  of  Remington 
Sc  Ballinger's  Code,  which  Is  one  of  the  sec- 
tions under  the  general  title  of  "Municipal 
Corporations,"  requires  that  all  orders  of  a 
dty  coundl  shall  be  entered  upon  the  Journal 
of  Its  proceedings.  The  fact  that  the  price 
at  which  the  bonds  had  Keen  sold  could  have 
been  discovered  by  examining  the  records  of 
the  city  coundl  will  not  prevent  a  bona  fide 
purchaser  from  relying  upon  the  doctrine  of 
estoppel. 

In  McQuillin  on  Municipal  Corporations, 
vol.  6,  f  2335,  It  is  said: 

"Bedtals  in  monioipal  bonds  are  binding  not- 
witlwtanding  that  they  ar«  contrary  to  matters 
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iVpeariiiK  of  indiHc  record,    nia  is  tte  role  in 
force  at  preaeot," 

In  Walte  T.  Santa  Cruz,  184  V.  S.  302.  22 
Snp.  Ct  327.  46  Ll  Ed.  552,  municipal  bonds 
bad  beeo  lasoed  which  contained  tbe  reatal 
that  all  "acta,  conditions  and  things  required 
by  law  at  wliicb  time  precedent  to  and  In 
the  issnance  of  said  bonds  liad  been  pr<4>erl7 
done,  hapiiened  and  performed  in  legal  and 
dne  form,  as  required  by  law."  The  bonds 
in  that  case  referred  to  a  certain  ordinance  of 
a  munldpallty.  If  the  ordinance  had  been 
examined  by  the  purchasers  of  the  trands,  it 
would  have  disclosed  a  portion  of  tbem  in- 
raUd.  Xlie  court  there  aH»lied  tlie  doctrine 
of  estoppel  and  used  this  language: 

"Hie  city  of  Santa  Cruz  liad  power,  under 
tlie  Constitntion  and  laws  of  California,  to 
refund  its  outstanding  indebtedness,  evidenced 
by  bonds  and  warrants.  The  nature  and  ex- 
tent of  sncb  indebtedness  were  matters  pe- 
culiarly witiiin  the  knowledge  of  its  constituted 
authorities.  Wben,  therefore,  the  refunding 
bonds  in  suit  were  issned  with  the  recitals 
therein  contained,  tbe  city  thereby  represented 
tliat  it  issued  them  under  and  in  pursuance  of 
and  in  conformity  with  tbe  act  of  1893  and 
the  Constitntion  of  the  state.  As  notliing  on 
the  face  of  tbe  bonds  saggested  that  such  rep- 
resentations were  false,  purchasers  had  the 
tight  to  assume  that  they  were  true,  especially 
in  Tiew  of  tbe  broad  recital  that  everything 
required  by  law  to  be  done  and  performed  lie- 
fore  executing  the  bonds  liad  been  done  and 
performed  by  the  dty.  As  there  was  power 
in  the  dty  to  iaane  refunding  bonds  to  be  used 
in  discharging  its  ontstanding  indebtedness  of 
a  specified  kind,  purchasers  were  entitled  to 
rely  upon  the  truth  of  the  recitals  in  the  bonds 
that  they  were  of  the  class  which  the  act  of 
1893  authorized  to  be  refunded.  They  were 
under  no  duty  to  go  further  and  examine  the 
ordinances  of  the  dty  to  ascertain  whether 
the  redtala  were  false.  On  the  contrary,  pur- 
chasers could  assume  tliat  the  ordinances  would 
disclose  nothing  in  conflict  with  the  recitals  in 
the  bonds." 

The  case  of  Presidio  County  t.  No^-Tonng 
Bond  Co.,  212  U.  S.  58,  29  Sup.  Ct.  237.  53 
li.  Ed.  402,  is  to  tbe  same  effect.  There  is 
nothing  on  the  face  of  the  bonds  InTolved  in 
the  present  actioo  that  indicates  that  the 
recitals  therein  are  untrue.  Tbe  dty  council 
had  general  authority  to  determine  whether 
the  conditions  precedent  had  been  performed. 
Tbe  defects  in  tbe  bonds  constituted  a  mat- 
ter peculiarly  within  tbe  knowledge  of  tbe 
corporate  authorities.  The  fact  tliat  tlie 
statute  under  which  the  bonds  were  Issu^ 
and  tbe  two  ordinances  were  printed  in  full 
uiJon  tbe  backs  of  the  bonds  would  indicate 
that  tbe  city  council  intended  thereby  to  con- 
vey to  the  ^purchaser  in  the  open  market 
tlut  be  would  thereby  get  all  the  information 
which  was  ueccssar}-  for  him  to  have  to  de- 
terrolue  the  validity  of  the  bonds. 


Tlw  Jndsment  will  be  mcned.  and  tbe 
cause  remanded,  with  dfnetkiBs  to  tke  sa- 
perlor  oonrt  to  «w«m«—  tbe  aeUaa. 

HOIXOMBE.  C.  3,  and  FUIXERTOK, 
MOUXT,  MITCHELL.  PARKEB,  TOLMAS. 
BULDGES,  and  MACKINTOSH.  JJ..  concur. 


STATE  «  nL  SHAUGHNESSY  at  at,  PahOe 

Ssrvioe  CaMMlssiM  v.  BOYLE,  G«v«r««r, 

•t  aL    (N«.  2443.) 

(Supreme  Ontt  •(  Nevada.   Joly  «k  1020.) 

MaadaMaa  «=>I02(I)— State  hMrtf  af  najaiB- 
ers  easMt  fe«  eoHpallatf  t«  appr*v«  pay—t 
•at  of  eartaia  faatf  wftara  aaatbar  tmmt  is 
avaitaMa. 

A  writ  of  mandamus  will  not  be  Jasued  t» 
compel  the  board  of  ezamineca  to  appnrr* 
daima  for  payment  out  of  appropoatioBB  bimIct 
Act  Match  22,  1919  (St.  1919,  e.  81)  U  23.  24. 
and  state  cooiptroUer  to  draw  wananta,  where 
there  is  a  fond  available  for  payment  at  sntA 
daims  under  Act  March  28,  1919  (St.  1919,  c. 
109)  {  46,  out  of  which  the  board  is  willing  to 
authorize  payment  of  claims,  since  if  payments 
may  be  made  out  of  either  of  the  two  funds, 
the  selection  ct  the  particular  fond  involves  mu 
exerdae  of  discretion  which  cannot  be  con- 
trolled  by  mandamus, 

Mandamus  by  the  State  of  Nevada  on  tbe 
relation  of  John  F.  Shaugfanessy  and  others. 
members  of,  and  constituting  the  Public 
Service  Commission  of  the  State  of  Nevada, 
against  Emmet  D.  Boyle,  Governor  of  tbe 
State  of  Nevada  and  others,  members  of  and 
ooBStltiiting  the  State  Board  of  Examiners  ot 
the  State  of  Nevada,  and  others.  Peremp- 
tory writ  denied,  alternative  writ  quashed, 
and  proceedings  dismissed. 

Leonard  B.  Fowler,  Atty.  Cien.,  and  Rob- 
ert Richards.  Deputy  Atty.  Gen,  for  plain- 
tiffs. 

Forman  &  McKnlght,  of  Tonqpata,  for  de- 
fendants. 

DUCKEK,  J.  By  this  proceeding  John  F. 
Shaugbnessy,  Wm.  H.  Simmons,  and  James 
G.  Scrugham,  members  of  and  constituting 
tbe  Public  Service  Commission  of  the  stale 
of  Nevada,  seek  a  peremptory  writ  of  man- 
damus to  compel  Emmet  D.  Boyle,  (jovemor. 
and  George  Brodigan,  secretary  of  state,  as 
members  of  the  state  board  of  examiners  of 
the  state  of  Nevada,  to  allow  and  approve 
certain  claims  presented  to  said  board  of  ex- 
aminers to  be  paid  out  of  specific  funds  al- 
leged to  have  been  appropriated  for  sacb 
purpose  by  sections  23  and  24  of  an  act  of 
tbe  Legislature  of  the  state  of  Nevada  tSl. 
lOli),  c.  81),  entitled,  "An  act  making  appro- 
priations for  the  support  of  the  civil  govern- 
ment of  the  state  of  Nevada  for  the  ye«lrs 
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1919  and  1920,  approved  Mardd  22,  1919.'* 
Tbe  writ  it  also  sought  to  compel  <3eo.  A. 
Cole  as  state  controller  of  the  state  of  Neva- 
da to  draw  his  warrants  upon  the  state 
treasurer  of  the  state  of  Nevada  for  the 
payment  of  said  claims  from  said  specified 
funds,  and  to  direct  Sd  Malley,  as  state 
treasurer  of  the  state  of  Nevada  to  pay  said 
warrants  therefrom. 

The  dalma  which  gave  rise  to  this  contro- 
versy are  the  claims  of  F.  O.  Brolll  In  the 
snm  of  $100  for  services  as  engineer  for 
the  Public  Service  Commission  during  tbe 
months  of  April  and  May,  1919,  and  the 
dalm  of  the  commission  for' and  on  behalf 
of  tbe  National  Association  of  Railway  Com- 
missions for  $500  for  tbe  year  1919  and  $500 
for  the  year  1920.  These  claims  were  duly 
approved  by  the  commission,  and  present- 
ed to  the  state  board  of  examiners,  and,  as 
alleged  in  the  petition,  were  rejected  by  said 
board  by  the  votes  of  the  Governor  and  sec- 
retary of  state,  solely  on  the  ground  that 
there  was  no  appropriation  therefor.  It  is 
also  alleged  In  tbe  petition  that  the  only 
member  of  said  board  who  voted  to  allow 
the  claims  Is  Iieonard  B.  Fowler,  Attorney 
General  of  the  6tate  of  Nevada,  and  that  pri- 
or to  the  presentation  of  the  claim  of  said 
Broili  to  tbe  board  said  Leonard  B.  Fowler 
at  the  request  of  the  commission  rendered 
an  opinion,  holding  that  the  appropriation  Is 
valid,  and  tliat  said  claim  should  be  paid 
from  the  money  so  appropriated;  that  the 
opinion  of  the  Attorney  General '  has  been 
repudiated  and  rejected  by  the  Governor  and 
secretary  of  state  as  members  of  the  board, 
and  by  Geo.  A.  Cole,  state  controller  of  the 
state  of  Nevada ;  and  It  Is  alleged  that  the 
latter  will  decline  to  draw  warrants  In  pay- 
m^it  of  said  dtalms  from  the  specific  snma 
said  to  have  been  appropriated. 

The' defendants  filed  an  answer  to  the  pe- 
tition, and  a  summary  thereof  is  to  the  ef- 
fect that  by  the  enactmoit  of  that  certain 
act  of  the  Legislature  of  the  state  of  Nevada 
St.  1919,  c.  109),  entitled  "An  act  defining 
public  ntlUties,  providing  Tot  the  regulation 
thereof,  creating  a  public  service  commis- 
sion, defining  Its  duties  and  xxiwers,  and 
other  matters  relating  thereto,"  approved 
March  28,  1919,  and  etfectlTe  April  1,  1919, 
said  sections  23  and  24  of  the  General  Ap- 
propriation Act  have  ceased  to  be  of  force 
since  last-mentioned  date,  and  are  inopera- 
tive, and  that  no  claims  can  be  allowed 
from,  nor  any  warrants  be  drawn  upon,  said 
alleged  appropriations. 
.  It  is  admitted  In  the  answer  that  said 
Boyle,  Brodlgan,  and  Cole  have  declined  to 


aoo^t  the  opinion  of  tbe  Attorney  General, 
but  denied  that  either  of  these  monbers  of 
the  board  voted  to  reject  tbe  claims. 

The  regular  presentation  and  validity  of 
tl^e  clabns  are  not  denied  in  the  answer,  and 
it  is  alleged  that  sald-Bmmet  D.  Boyle  and 
George  Brodlgan,  as  members  of  tbe  state 
board  of  examiners,  have  been  at  all  times, 
and  now  are,  ready  and  willing  to  approve 
the  same,  and  to  authorise  their  payment 
out  of  the  fund  of  $10,000  appropriated  by 
section  46  of  the  said  act  of  March  28,  1919; 
and  that  George  A.  Cole,  as  state  controller 
of  the  state  of  Nevada,  has  at  all  times  been, 
and  now  is,  ready  and  willing  to  draw  his 
warrants  in  payment  of  said  claims  upon 
the  appropriation  authorized  by  the  statute 
last  mentioned. 

This  is  not  a  proper  case  for  the  Issuance 
of  the  extraordfnary  writ  of  mandamus. 
Section  46  of  the  said  act  of  March  28,  1919, 
provides  as  follows: 

"For  the  purpose  of  carrying  out  the  provi- 
sions of  thin  act,  the  sum  of  ten  thousand 
($10,000)  dollars  is  hereby  appropriated  out  of 
any  moneys  in  tbe  treasury  not  otherwise  ap- 
propriated." 

The  contention  is  nowhere  made  that  this 
fund  is  not  available  for  the  payment  of  the 
claims,  or  that  It  does  not  constitute  ap  ap- 
propriation out  of  which  the  claims  might 
be  legally  paid.  But  It  is  claimed  by  the 
conmilssion  that  there  are  specific .  appro- 
priations created  by  iton  3  of  section  23  and 
item  1  of  section  24  of  tbe  General  Appro- 
priation Act  of  1919,  Which  should  be  drawn 
upon  for  their  payment  The  act  carrying 
these  Items  of  appropriation  was  passed 
Mardi  22,  1919,  and  defendants  contend  that 
they  were  repealed  by  the  act  of  March  28, 
1019.  We  may  assome,  for  the  purposes  of 
this  decision  merely,  that  no  such  repeal 
was  effected  by  the  latter  act,  and  stlU  tbe 
writ  may  not  issue.  For,  If  tbe  ItSms  men- 
tioned In  said  sections  23  and  24  constitute 
valid  subsisting  appropriations  available  for 
the  payment  of  tbe  claims,  there  la  then,  by 
reason  of  the  additional  appropriation  made 
by  said  section  46,  more  than  one  fund  out 
of  which  they  may  be  paid;  and  the  right 
of  the  board  of  examiners  to  allow  and  ap- 
prove the  claims,  as  payable  out  of  either, 
would  involve  an  exercise  of  discretion 
which  could  not  be  controlled  by  mandamus. 

The  peremptory  writ  prayed  for  is  denied, 
the  alternative  writ  heretofore  issued  quash- 
ed, and  the  proceedings  dismissed. 


COLEMAN, 
concur. 


0.    J,,    and    8ANDEBS,    J„ 
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Ex  parte  GODDARD.    (No.  2435.) 
(Suprem*  Court  of  Nevada.     July  6,  1920.) 

1.  Statutes  <S=>64( I)— Partial  invalMlty  does 
■ot  Invalidate  independent  portions. 

^ongb  a  portion  of  a  statute  is  null  and 
Toid,  no  other  portion  thereof  will  be  affected 
thereby,  anless  it  is  dependent  on  the  portion 
which  is  null  and  void. 

2.  Constitutional  law  «=»42— Only  persons  af- 
footed  oan  attack  oonstitntionallty. 

If  a  party's  rights  are  not  affected  by  a 
statute,  or  a  part  thereof,  its  constitutionality 
win  not  be  considered  upon  his  application. 

3.  Commeroe  ^=>8(  12)— Sheep  Commission 
Law  not  Interference  with  Interstate  oom- 
moroe. 

The  Sheep  Commission  Law  held  not  vio- 
lative  of  Const  XJ.  S.  art  1,  {  8;  Congress  not 
having  covered  the  whole  subject  of  the  trans- 
portation of  live  stock  from  one'state  to  an- 
other. 

4.  Constitutional  law  «=9207(6)— Sheep  Com- 
mission Law  not  discriminatory  against  citi- 
zens of  other  statss. 

The  Sheep  Commission  Law  held  not  viola- 
tive of  Const  U.  S.  art.  4,  H  1,  2,  providing 
that  dtisens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  of 
the  several  states;  the  law  being  properly  con- 
strued as  referring  to  sheep  brought  into  Neva- 
da whether  owned  by  citizens  of  Nevada  or 
of  a  sister  state. 

5.  Animals  4E929~Sheep  Commission  Law  not 
unreasonable,  arbitrary,  or  discriminatory. 

The  Sheep  Commission  Law  h^  not  un- 
reasonable, arbitrary,  or  discriminatory. 

6.  Habeas  eerpus  «s»92(l)  —  Correotness  of 
statement  of  facts  In  Govemor's  proolama- 
tien  under  Sheep  Commission  Law.  not  re- 
viewable. 

In  habeas  corpus  proceeding  by  one  con- 
victed of  touting  the  Sheep  Commission  Law 
by  driving  sheep  into  Nevada  from  a  state 
which  the  Governor  had  by  proclamation  sched- 
•  uled  as  a  locality  where  scabies  was  epidemic, 
the  correctness  of  the  statement  of  facts  con- 
tained in  the  Govemor's  proclamation  cannot 
be  inquired  Into. 

7.  Constitutional  law  ®=34&— Every  presump- 
tion in  favor  of  validity. 

Every  presumptioa  is  in  favor  of  the  va- 
lidity of  a  statute. 

Original  proceeding  in  habeas  corpus  by 
Lee  Goddard.  Proceeding  dismissed,  and 
petitioner  remanded  to  custody. 

Rlctkard  W.  Yoang;  Jr.,  of  Salt  Lake  City, 
Vtab,  for  petitioner. 

Leonard  B.  Fowler,  Atty.  Gen.,  Rot>ert 
Blchards,*  Deputy  Atty.  Gen.,  8,Dd  Hoyt, 
Norcross,  Thatcher,  Woodbum  &  Henley, 
of  Reno,  for  respondent. 


COLEMAN,  a  J.  This  Is  an  original 
proceeding  in  liabeas  corpus,  to  procure  tb9 
discharge  of  the  petitioner  from  the  custody 
of  the  sheriff  of  Elko  coonty,  who  holds 
him  pursuant  to  proceedings  had  upon  three 
separate  complaints  charging  him  with  vio- 
lating what  is  commonly  known  as  tb« 
Sheep  Commission  Law  (Stats.  1919,  c  82, 
p.  134).  The  statute  In  question  creates  the 
state  board  of  sheep  commissioners,  which 
is  empowered  to  make  and  enforce  rules 
and  regulations  for  the  quarantining,  dip- 
ping, or  other  treatment  of  sheep.  Sec- 
tion 11  of  the  act  provides : 

"All  sheep  wh^di  are  kept  or  herded  within 
the  limits  of  tbe  state  of  Nevada  shall,  between 
the  fifteenth  day  of  April  and  the  first  day  of 
November  of  each  year,  be  dipped  under  the 
supervision  of  an  authorised  sheep  inspector 
in  one  of  the  dips  which  have  been  recommend- 
ed by  the  board;  the  said  dip  to  be  specified 
by  the  board  and  to  be  of  a  strength  sufficient 
to  eradicate  scabies,  ticks  or  lice." 

Section  12  reads,  in  part,  as  follows: 

"Whenever  the  Governor  of  the  state  dudl 
have  good  reason  to  believe  that  any  &ease 
covered  by  this  enactment  has  become  epidemic 
In  a  certain  locality  in  any  other  state  or  ter- 
ritory, or  that  conditions  exist  that  render 
sheep  liable  to  convey  disease,  or  whenever 
the  board  shall  certify  to  the  Governor  that 
conditions  exist  that  render  sheep  likely  to  con- 
vey disease,  the  Governor  shall  forthwith,  by 
proclamation,  schedule  such  locality  or  localities 
and  prohibit  the  importation  from  them  of  any 
sheep  into  this  state  until  such  time  as  the  said 
proclamation  shall  be  raised  or  modified  by  the 
Governor.  Any  person,  company,  or  corpora- 
tion, or  any  agent,  servant,  or  employ^  thereof, 
who  after  the  publication  of  such  proclamation 
shall  knowingly  receive  in  charge  any  sheep 
from  any  of  the  prohibited  districts,  or  trans- 
port, convey,  or  drive  the  same  within  tbe 
boundaries  of  any  county  of  this  state,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be 
punished  as  provided  in  section  26  of  this  act" 

Section  18  of  the  act  provides: 

"All  sheep  or  bucks  imported  to  Nevada  from 
any  state,  territory,  or  District  of  Columbia,  or 
from  any  foreign  country,  shall,  upon  enter- 
ing the  state,  irrespective  of  the  time  of  sudi 
entry,  be  dipped  twice  under  the  supervision  of 
an  inspector  of  tbe  board,  the  first  dipping  to 
be  performed  within  ten  days  after  the  said 
sheep  or  bocks  arrive  in  the  state,  and  within 
a  period  of  not  less  than  ten  days  or  more 
than  fourteen  days  after  the  said  first  dipping 
the  said  sheep  or  bucks  shall  again  be  dipped; 
and  after  the  second  dipping,  if  the  aaid  sheep 
or  bucks  are  free  of  d^ase,  they  shall  l>e  re- 
leased and  shall  thereupon  become  subject  to 
the  laws,  rules,  and  regulations  governing  other 
sheep  in  the  state;  provided,  however,  that  the 
board  may  make  reasonable  rules  and  regula- 
tions, under  which  sheep  and  bucks  free  from 
disease  may  enter  the  state  without  dipping, 
or  by  being  dipped  only  once.  The  l>oard 
is  hereby  authorized  to  take  charge  of  and  dip 
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M  Moa  ar  poiMibIa  mnjr  riiMp  and  backs  im- 
ported into  the  state  of  Nevada  not  previously 
dipp^  within  the  period  reQoircd  b;  this  sco- 
tion,  and  the  expenses  for  so  doing  shall  be 
paid  by  the  owner  of  said  sheep  or  bucks  and 
the  aame  sbftU  beoome  a  Uen  upon  such  sheep 
or  bucks  until  paid.  Any  person,  firm,  «r  cor- 
poration, or  any  aerrant,  agent,  or  employ^ 
thereof,  who  is  the  owner  or  in  charge  or  con- 
trol of  any  sheep  or  bucks  imported  into  the 
state  of  Nevada,  violating  the  provisions  of 
this  section,  shall  be  deemed  guilty  of  a  mis- 
demeacor  and  shall  be  punlihed  as  provided 
for  in  section  26  of  this  act" 

Secttoa  9a  of  tbe  rules  adopted  by  fbe 
atate  bo^rd  of  Bheep  commlssionerB,  and  In 
force  daring  all  times  mantloiied  Itevaln, 
reads: 

"AU  sheep  other  than  bucks  imported  or 
driven  into  the  atate  of  Nevada,  from  any  other 
state,  shall  be  accompanied  by  a  health  cer* 
tiflcate  not  more  than  ten  (10)  days  old,  signed 
by  a  state  veterinarian,  deputy  state  veteri< 
narian,  inspector  of.  bureau  of  animal  indus- 
try or  any  authorized  sheep  inspector,  stating 
tbe  sheep  are  free  of  disease  or  exposure  there- 
to, and  have  not  been  In  any  district  infected 
with  scabies  for  the  period  of  six  (6)  months. 
Sheep  accompanied  by  the.  above-described  cer- 
tificate may  be  admitted  without  dipping." 

One  of  the  complaints  upon  which  tbe 
petlti<«er  Is  held  alleges  that  on  or  about 
April  1?,  1919,  tbe  Governor  of  tbe  state 
of  Nevada  did,  by  proclamation,  schedule 
tlie  state  of-Idabo  as  a  locality  wb«%  sca- 
bies,- a  contagious  disease,  was  epidemic,  and 
thereby  prohibited  the  driving  Into  or  trans- 
porting of  sbeep  from  any  iMtrt  of  Idabo 
Into  the  state  «f  Nevada,  and  that  stuth 
I>roclamation  was  in  force  and  effect  at  the 
time  the  petitioner  is  cbaeged  with,  driving 
the  sheep  in  questloii  from  said  state  of 
Idaho  bito  tbe  atate  of  Nevada. 

[1,2]  Counsel  for  petitioner  says-  In  his 
brief  that  if  the  arrest  and  detention  of 
Ok  petitioner  under  either  of  the  com- 
plaints in  question  is  in  violation  of  his 
constitutional  rights  he  must  be  discharged, 
since  the  act  in  question  must  be  considered 
as  a  whole,  and  if  a  part  thereof  is  bad. 
It  must  all  be  held  null  and  void.  This  court 
has  repeatedly  held  that,  even  though  a  por- 
tion of  a  statute  is  naU  and  void,  no  other 
portico  thereof  will  be  affected  thereby- un- 
less It  Is  dependent  upon  the  portion  which 
Is  nail  and  void  (State  t.  Oommrs.  Hamboldt 
Ooonty,  21  Nev.  230,  29  Pac.  974 ;    Ex  parte 

Arascada,  44  Ner.  ,  188  Pa&  619)  ;    and 

It  is  also  a  well-established  role  that  if  a 
party's  rights  are  not  affected  by  a  stat- 
ute^ or  a  part  thereof.  Its  constitutiaBallty 
will  not  be  considered  i^wn  his  application 
(State  V.  Beck,  2B  Nev.  66,  66  Pac.  1008; 
d.Bw  C.  Lu  p.  89) ;  and'lf  the  petitioner  must 
be  held  for  vlolatdn^  either  of  tbe  sections 
of  the  act  in  question,  even  though  there  be 
a  section  which  Is  void,  bat  of  whldi  the 
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section  he  violates  Is  lnd^)endent,  we  do 
not  deem  it  our  duty  to  consider  tbe  constl- 
tntionallty  of  any  other  section  thereof,  for 
he  certainly  could  be  punished  only  once  for 
the  same  act. 

From  a  written  stipulation  entered  into 
between  couna^  and  on  file  herein.  It  ap- 
n^ars  that  tbe  proclamation  of  tbe  Governor 
of  Nevada  is  a  "lawful"  one.  This  conces- 
sion, taken  broadly,  it  would  seem,  neces- 
sarily disposes  of  jiie  matter;  for  if  it  is 
a  lawful  proclamation,  we  must  assume  that 
the  law  authorizing  such  action  on  tbe  part 
of  tbe  Governor  Is  constitutional,  and  that 
be  had  good  reason  to  believe  that  the  state 
of  Idaho  was  on  infected  territory.  But  in 
view  of  tbe  contention  of  counsel  for  peti- 
tloner,  we  are  at  a  loss  In  readilng  a  con- 
dua^  as  to  Just  what  is  meant  by  the 
stipulation  mentioned. 

In  tbe  written  brief,  as  well  as  In  the 
oral  argument,  counsel  bases  petitioner'a 
right  to  a  discharge  upon  three  grounds: 
(t)  That  the  act  In  question  Is  contrary 
to  and  in  vlctotion  of  that  portion  of  section 
8,  article  1,  of  the  federal  Constitution,  ' 
which  provides  that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  na- 
tups  and  among  tbe  several  states ;  (2)  that 
the  act  Is  repugnant  to  the  provisions  of 
seetloas  l  and  2  of  article  4  of  the  federal 
Constitution,  which  provides  that  the  dtl* 
sens  of  each  state  shall  be  oitltled  to  all 
tbe  privileges  and  immunities  of  citizens 
of  the  several  states ;  and  (3)  that  the  arreat 
Is  unlawjCnl  for  tbe  reason  that  tbe  provi- 
sions of  the  act  under  which  petitioner  was 
arrested  and  detained  are  arbitrary,  unrea- 
sonable, and  discriminatory. 

[31  Taking  up  the  first  ground  urged  by 
counsel  for  petitioner,  we  need  only  to  say 
that,  while  Congress  has  power  to  regulate 
commerce  among  the  several  states,  it  has 
not  covered  the  whole  subject  of  the  trans- 
portation of  live  stock  from  one  state  to 
another,  and  has  left  it  to  the  several  states 
lo  legislate  upon  this  very  question ;  and  hence 
our  Legislature  had  authority  to  enact  ap- 
propriate legislation  upon  this  branch  of 
the  law,  subject  to  the  limitations  stated  in 
Asbell  V.  Kansas,  209  U.  S.  251-2B8,  28  Snp. 
Ct.  485,  52  L.  Ed.  778;  14  Ann.  Ctte.  1101, 
which  do  not  affect  this  matter. 

[4]  As  to.  the  second  point,  it  does  not 
aivear  that  the  act  Is  more  favorable  to 
citlsens  of  this  state  than  to  those-  of  our 
sister  states.  We  construe  the  act  to  refer 
to  sheep  which  are  brought  into  this  state, 
whether  they  belong  to  dtisens  of  this  state 
or  of  a  sister  state;  and,  as  we  construe 
the  decisions  of  tbe  Supreme  Court  of  the 
United  States,  such  an  act  does  not  violate 
either  the  letter  or  the  qplrit  of  the  federal 
Constitution.  Beld  v.  Colorado,  187  U.  a 
137,  23  Sup..  Ct  92,  45  U  £d.  108. 

[1]  We  are  now  brouglit  taaconsideratioo 
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of  the  laat  point  Urged  by  counsel,  to  the 
effect  that  the  statute  In  question  is  un- 
reasonable, arbitrary,  and  discriminatory. 
It  appears  that  scabies  is  one  of  the  oldest 
known,  most  contagious,  and  most  injurious 
diseases  affecting  sheep,  and  that  it  spreads 
very  rapidly  after  being  Introduced  into  a 
flock,  but  that  it  Is  communicated  through 
the  medium  of  Infected  ranges,  trails,  pas- 
tures, corrals,  and  watering  places,  and  that 
there  are  frequent  cases  .of  a  stray  from  an 
Infected  flock  being  found  in  another  flock 
20  miles  distant;  that,  when  allowed  to 
spread,  the  disease  causes  great  financial 
loss ;  that  under  certain  conditions  the  mites 
will  lie  dormant  for  several  months',  that 
when  a  sheep  becomes  Infected  the  female 
mite  will  lay  some  16  eggs,  which  hatcb 
after  a  3  or  4  days'  period,  and  the  yoting 
mites  grow,  to  maturity  In  7  to  10  days  and 
in  3  or  4  move  days  begin  to  deposit  eggs; 
that  in  Nevada  the  usual  time  before  the 
disease,  .under  painstaking  Inspection,  can 
be  detected,  after  exposure,  is  between  90 
and  180  days,  and  that  the  sheep  In  question 
upon  coming  into  Kevada  were  unaccom- 
panied by  a  health  certificate  not  more  than 
10  days  old,  stating  that  the  said  sheep 
were  free  from  disease  at  erposure  tberiH, 
and  had  not  been  in  any  district  Infected 
by  scabies  within  six  months  prior  to  their 
being  driven  Into  this  state. 

Our  attention  is  invited  to  the  ctses  of 
State  V.  Duckworth,  5  Idaho,  642,  51  Pac.  466, 
89  K  B.  A.  865,  95  Am.  St  R^.  199,  Han- 
nibal, etc.,  Ry.  Co.  V.  Husen,  95  U.  S.  465, 
24  L.  Ed.  627,  and  Adams  A  Bryson  v.  Lytle 
(O.  C.)  154  Fed.  876,  as  authorities  In  sup- 
port of  petitioner's  contention.  There  Is 
such  a  wide  difference  between  the  Nevada 
statute,  and  rules  made  In  pursuance  thereof, 
and  the  Idaho  statute  construed  in  the  Duckr 
worth  Case,  that  the  decision  In  that  case 
is  not  an  authority  in  pcrint.  Nor  is  the  ex- 
clusion of  the  sheep  under  the  act  and  rules 
in  question  absolute,  as  in  the  Husen  Case, 
and  it  is  this  feature  )yhich  differentiates 
that  case  from  the  Instant  one.  Nor  do  we 
think  that  Adams  &  Bryson  v.  Lottie,  supra, 
an  authority  supporting  petitioner's  conten- 
tion. The  statute  imder  consideration  in 
that  case  is  similar  to  ours,  and  the  learned 
Judge  who  rendered  the  opinion  expressly 
says: 

"I  am  not  disposed  to  question  the  reason- 
ableness of  any  of  the  provistons"  of  the  act 
considered. 

From  that  opinion  It  also  appears  that 
the  Governor  of  Oregon  Issued  his  proclama- 
tion, declaring  the  states  of  Waslilngton,  Ne- 
vada, and  California  presumably  Infected 
with  scabies,  and  prohibited  the  importation 
of  sheep  from  any  of  said  states.  The  court, 
referring  to  the  proclamation  of  the  Gov- 
ernor of  Oregon,  said: 


[     "It  is  quite  true  that,  because  of  the  proe- 
j  lamatlon  of  the  Governor,  sheep-  coming  from 

the  state  of  Washington  -are  presomably  iti- 

fected." 

[6]  In  a  proceeding  of  this  kind,  the  ques- 
tion as  to  the  correctness  of  the  statement 
of  facts  contained  In  the  Governor's  procla- 
mation cannot  be  inquired  into.  At  any  rate, 
there  is  nothing  before  us  tending  to  show 
that  the  proclamation  of  the  Governor  was 
not  well  founded,  and  we  must  presume 
that  it  was.  The  case  of  Adams  &  Bryson 
V.  Lytic  was  an  action  in  equity  to  restrain 
oeaitain  officers  from  interfering^  with  the 
driving  of  certain  sheep  from  Washingcon 
into  Oregon,  a^d  in  that  case  certain  tea> 
timony  was  considered  to  enable  the  court 
to  determine  as  a  ma,tter  ,of  fact  whether 
the  section  of  Washington  from  which  the 
sheep'  in  question  were  i  being  driven  was 
territory  infected  with  scaliUes,  and  the  court 
expressly  says: 

"Now,  the  testimony  adduced  by  affidavit  and 
orally  showa  beyond  cavil  that  the  sheep  which 
the  complainants  propose  bringing  into  the  state 
are  entirely  free,  from  scabies  or  infections 
diseases  of  any  kind;  that  there  has  been  no 
disease  or.  contagion  Witliin  the  counties  or  lo- 
calities from  which  the  sheep  are  being  driven 
for  at  least  nine  years;  and  tnat  the  sheep 
are  not  to  pass  through  any  infected  territory 
befor4  reaching  the  state  line.  *  *  •  Here, 
therefore,  is  a  case  Where  sheep,  perfectly 
healthy,  being  'driven  from  localities  not  infect- 
ed in  any  way  and  through  nniafected  territory 
are  about  to  enter  the  state/' 

A  distinguishing  feature  between  that  case 
and  the  one  at  bar  is  that  in  that  case 
the  sheep  were  not  only  perfectly  healthy, 
but  were  being  driven  from  localities  not  In- 
fected in  any  way,  while  in  the  case  be> 
fore  us  the  she^  came  from  a  lecatltt  ad- 
mittedly Infected. 

But  we  see  no<  occasion  for  a  long  drawn 
out  discussion  of  this  case,  for  to  our  mind 
it  is  controlled  by  that  of  Asbell  v.  Kan- 
sas, 209  V.  S.  261-25»,  28  Sup.  Ct  485,  62 
L.  Ed.  778,  14  Ann.  Cas.  1101,  which,  ap- 
parently, was  overlooked  by  counsel  for  pe- 
titioner. It  appears  from  the  opinion  in 
that  case  that  the  statute  of  Kansas  makes 
It  a  misdemeanor,  punishable  by  fine  and 
imprisonment,  for  any  person  to  transport 
Into  the  state  cattle  frmn  any  point  south 
of  the  south  line-  of  the  state,  except  for  im- 
mediate slaughter,  without  first  having 
caused  them  to  be  inspected  and  passed  as 
healthy  by  certain  officials.  Asbell  was  con- 
victed of  violating  the  statute  mentioned, 
and  from  a  Judgment  of  the  Supreme  Court 
of  Kansas  affirming  the  judgment  of  con- 
viction he  took  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States,  and  lliat 
court  upheld  the  right  of  a  sovereign  state  to 
adopt  in  good  faith  such  reasonable  regn- 
lationa,  as  a  police  measure,  as  might  be 
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neceauiT  to  protect  the  healtta  of  Its  oWta 
aatuHtis.  In  ttiat  caae.  In .  a  siuLDlinoBg 
o(>liitoii,  the  coart  say*: 

"Cattle,  -while  in  the  eonrte  of  transporta- 
tion ftom  one  state  to  another  *  •  •  may 
•  *  •  be  the  conveyance  by  which  disease  is 
bvoaght  '-wUhfai  the  state  to  which  they  are 
deitinedk  and  in  that  respect  sabject  to  the 
pow«r-  St  the  «tate  eserciaed  in  good  faith  to 
protect  the  hi^altli  of  it*  owp  anii^alt  and  Itp 
own  people.  ,Iil  the  execution  of  that  power 
the  state  may  enact  laws  for  the  inspection  of 
animals  coming  from  other  states  with  the  pur- 
pose of  excluding  those  which  are  diseased  and 
admitting  those  which  are  healthy.  Beid  y. 
Colorado,  187  U.  8. 187  [47 1,.  Ed.  108,  23  Sup. 
Ct.  921." 

That  some  ngulatloot  to  protect  the  sheep 
o^.thls  state  from  she^  Infected  with  sca- 
bies (»:.  coning  from  an  Infectod  section  In 
another  state  are  amply  Ji^stified.  is  clear 
from  a  consideration  of  the  character  Xkf 
the.  disease,  the  manner  and  ease  of  Its 
commuqlcatioii,  the  difficulty  of  detecting 
it,  and  ,the  further  fact  that  it  may  not  be 
detected  for  .180  days  after  a  flock  has  been 
'  exposed.  It  is, clear  from  a  reading  of  tt^e 
statute,  and  the  rules  adopted  in  pursuance 
thereof,  that  tbey  were  adopted  purely  as  a 
police  ineasure  for  the  protection  of  the 
sheep  of  this  state:  This  is  manifest  from 
the  fact  that  section  9a  of  the  rules,  above 
quoted,  expressly  provides  that  sheep  from 
another  state,  accompanied  by  a  health  cer- 
tlflcate,  may  be  admitted  withotit  dipping. 

in  Every  presumption  Is  In  favor  of  the 
validity  of  the  statute,  and  were  there  a 
d<mbt  upon  'the  question  It  would  be  our 
duty  to  resolve  ,that  doubt  in  its  favor; 
but  we  are  of  the  opinlmi'that  the  reason- 
ableness of  the  statute  and  the  rules,  and  the 
good  faith  of  the  lieglslature  and  of  the 
board  in  adopting  the  rules,  are  so  apparent 
that  there  can  be  no  question  as  to  their 
validity. 

We  are  of  the  opinion  that  these  proceed- 
ings should  be  dismissed,  and  that  the  peti- 
tioner should  be  remanded  to  the  custody 
of  the  sheriff;  and  it  is  so  ordered. 

SANDEIiS  and  DUCKER,  JJ.,  concur. 


MoKENNA  et  Bl,  V.  QRUNBAUM  et  at. 

(Supreme    Coart    of    Idaho.    April    8,    1929. 
On  Petition  for  Behearing,  June  26,  1920.) 

I.  TrfftI  $=s>(65— Mottoii  for  nonsnlt  admits 
troth  of  plaintiff's  evMenoe,  with  Inferenees. 
A  motion  for  nonsuit  admits  the  truth  of 
plaintiff's  evidence,  and  of  every  fact  which 
it  tends  to  prove,  or  which  could  be  gathered 
from  any  reasonable  view  of  it,  and  he  is  en- 
titled to   the   benefit  of  all  inferences   in   his 
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ftkvor,  which  the  jury  would  have  been  Justi- 
fied ixi  drawing  from  the  evidence,  had  the 
case  been  snbmitted  to  it. 

2.  Negllgenoe  €=»I36(26)— Coatrlbutory  neg- 
llgenee  a  qaestion  of  fact. 

Contributory  negligence  is  ■  generally  a 
question  of  fact  for  the  jury,  and  only  be- 
comes one  of  law,  authorizing  a  nonsuit,  when 
the  evidence  Introduced  on  behalf  of  the  plain- 
tiff is  reasonably  susceptible  of  no  other  in- 
terpretation than  that  the  conduct  of  the  in- 
jured party  contributed  to  his  injury,  an^  that, 
because  of  his  negligence  and  carelessness,  he 
did  not  act  as  a  reasonably  prudent  person 
would  have  acted  under  the  circumstances. 

3.  Laodlonl  and  tenant  ®=3i62  —  Laadlorri 
held  Ilahle  for  death  of  subtenant,  fallloo 
down  elevator  shaft. 

It  is  the  duty  of  the  landlord  to  use  rea- 
Botfable  care  to  keep  an  elevator,  which  re- 
mains under  his  control  and  is  used  in  com- 
mon by  his  tenants,  or  by  himself  and  his  ten- 
ants, in  as  safe  condition  as  it  was  apparently 
in  when  tin  tenancy  began. 

4.  Landrord  and  tenant  ®=3i62,  164(5)  —  If 
lessor  Iriiproves  property,  he  may  be  liable 

'  for  damages  from  negligence. 

The  owner  of  leased  property,  in  the  ab- 
sence of  a  contract  to  the  contrary,  is  not 
bound  to  Improve  or  repair  it;  but,  it  he  does 
ao  volontarily,  he  may  be  liable  for  damages 
resulting  from  lack  of  reasonable  care  in  so 
doing. 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy.  Judge. 

Action  by  Helen  A.  McKenna  and  another 
against  Leo  P.  Grunbaum  and  another.  Judg- 
ment of  nonsuit,  and  plaintiffs  appeal  Re- 
venged. 

J.  B.  Elrlrldge  and  Chas.  F.  Beddod),  both 
of  Boise,  for  appellants. 

Hawley  ft  Hawley,  A.  A.  Fraser,  and  Chas. 
M.  Kahn,  all  of  Boise,  for  respondents.  , 

MORGAN,  C.  J.  On  February  24,  1915, 
Frank  J.  McKenna,  husband  of  Helen  A.,  and 
father  of  Frances  Palmer  McKenna,  was 
killed  by  falling  down  an  elevator  shaft  in 
a  building  owned  by  Leo  P.  Grunbaum  and 
leased  by  him,  in  1909  and  1910,  to  Stude- 
baker  Bros.  Company  of  Utah,  a  corporation, 
hereinafter  called  the  company.  ■ 

The  building  consisted  of  two  stories  and 
a  basement  and  on  March  30,  1914,  the  com- 
pany leased  certain  rooms  on  the  first  and 
second  floors  to  McKenna.  At  that  time 
there  was  no  entrance  to  the  freight  elevator 
from  the  room  on  the  first  floor,  let  to  him 
and  thereafter  used  as  a  garage.  It  was 
stipulated  in  the  lease  that  McKenna  should 
have  the  tree  use  of  the  elevator  for  carry- 
ing heavy  freight,  and,  until  the  company 
should  provide  an  entrance  from  the  room 
above  mentioned,  he  should  have  a  right  of 
way  thereto  through  a  portion  of  the  prem- 
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Ises  retained  by  it  The  Instrument  also  con- 
tained an  (9tlon  that  McKenna  might,  at  a 
future  time^  lease  additional  space  In  the 
building. 

The  entrance,  thereafter  constructed,  con- 
sisted of  a  passageway,  wide  enough  Xor  an 
automobile  and  5  or  6  feet  long,  extending 
from  the  garage  room  on  the  first  floor  to -the 
elevator.  There  was  also  an  entrance  from  a 
room  on  the  same  floor,  occupied  by  the  com- 
pany, and  its  employes  and  those  of  McKen- 
na used  the  elevator  in  common.  These  en- 
trances were  equipped  with  doors,  which  were 
usually  closed  in  winter,  and,  there  being  no 
artificial  light  therein,  the  shaft  was  dark. 
The  floor  of  the  entryway  leading  from  the 
garage  was  on  an  incline,  there  being  a  fall  of 
11%  Inches  from  the  door  to  the  shaft,  which 
Grunbaum,  aft^r  the  accident,  caused  t(^be 
reconstructed  and  made  level. 

On  September  14,  1914,  Grumbaum  caused 
a  gate  to  be  installed  at  the  elevator  shaft 
in  the  entrance  leading  from  tbe  garage. 
This  gate  was  4^  or  5  feet  high  and  as  long 
as  the  entry  was  widje:  It  was  intended -to 
work  automatically,  in  slot^  attached  to  the 
walls,  in  such  a  way  that,  when  the  elevator 
was  at  the  first  floor,  the.  gate  would  be  op, 
but,  when  the  elevator  left  the  floor,  the  gate 
would  drop  down  and  obstruct  passage  from 
the  entry  into  the  shaft.  Part  of  th»  time 
this  device  worked  satisfactorily,  and  at  oth- 
er times,  due  probably  to  tbe  material  from 
which  It  was  constructed  being  too  light,  and 
It  being  insufficiently  braced,  and  one  of  the 
slots,  which  had  not  been  properly  fastened  to 
the  wall,  getting  sprung  out  of  position,  the 
gate  would  catch  and  hang,  and,  when  the 
elevator  was  at  the  second  floor,  the  gate 
would  remain  suspended  so  far  above  the 
first  floor  that  it  would  leave  the  opening  in 
the  shaft  unobstructed. 

On  January  16,  1915,  the  company  leased 
to  McEenna  the  property  occupied  by  him, 
together  with  other  portions  of  the  building. 
At  that  time  the  lease  of  March  30,  1914, 
was  in  full  force,  with  more  than  4  years 
yet  to  run,  and  it  is  not  clear  whether  it  was 
the  Intention  of  the  parties  that  the  new 
lease  should  supersede  the  old  one,  or  wheth- 
er it  was  intended  to  continue  the  relation  of 
.landlord  and  tenant  then  existing  in  force, 
60  far  as  it  affected  the  part  of  the  premises 
then  in  possession  of  the  lessee.  The  case 
seems  to  be  presented  on  the  theory  that  tbe 
second  lease  supplanted  the  flrst,  and  that 
theory  will  be  adopted  for  the 'purposes  of 
this  opinion. 

While  McKenna  conducted  a  garage  and 
machine  shop  business  in  the  building  in 
question,  he  did  so  by  agents  and  employes; 
be  being  employed  elsewhere.  It  was  his 
custom  to  visit  the  premises  occasionally,  for 
a  few  minutes  at  a  time,  usually  early  in  the 
forenoon  or  late  in  the  afternoon.  The  rec' 
ord  does  not  disclose  that  be  was  in  the  ele- 


vator on  more  tban  two  occasions,  oace  a 
month  or  mare  before^  and  again  a  day  or  two 
before,  his  death.  On  tiieae  ocoasioiia  .tlie 
gate  was  not  worBng  properly  and  gave  trou- 
ble. On  one  or  two  occasions  an  employ^  of 
McKenna  complained  to  the  company's  man>- 
ager  that  the  gate  was  not  workii^  ];»operly, 
and  the  latter  promised  to  have  it  corrected. 
This  promise  was  communicated  to  MdEenna 
a  short  time  before  tte  accident 

On  the  morning  of  the  accident  McKenna 
came  into  the  garage  at  alx>ut  8  or  8:80 
o'clock';  It  was  a  dark,  cloudy  morning,  and 
the  sliding  door  on  the  garage  wall  at  the 
entrance  of  the  elevator  sha^t  was  partly 
closed,  leaving  an  open  space  about  2^  or 
3  feet  wide.  The  shaft  was  dark,  the  eleva- 
tor was  at  the  second  floor,  and  the  gate  was 
stuck  and  suspended  near  the  ceiling.  Mc- 
Kenna called  to  a  Companion,  who  had  accom- 
panied him  to  the  garage,  to  come  with  hhn, 
walked  rapidly  down  the  indlne,  fell  down 
the  shaft,  and  was  killed. 

The  lease  of  January  10,  W15,  after  de- 
scribing the  property  let,  stating  the  term 
for  which  it  was  to  ^n,  the  amount  of  rent, 
and  when  the  same  was  payable,  recites: 

"It  is  a  fwrther  coDsideratuHi  of  this  lease 
that  the  said  party  of  the  second  part  (Mc- 
Kenna] shall  have  the  free  use'  of  the  elevator 
for  carrying  heavy  freight  up  to  the  machine 
shop." 

Thereafter,  as  theretofore^  the  empioySa 
of  the  parties  used  the  elevator  in  common, 
and  control  of  U.dld  not  pass  from  tbe  com- 
pany. Ellis  V.  Waldren.  19  B,  I.  369,  33  AU. 
869.  After  introducing  evidence  tending  to 
establish  the  foregoing  facts,  and  tending  to 
prove  the  amount  of  damage  they  suffered 
by  reason  of  McKenna's  death,  appellants 
rested.  Respondents  moved  for  a  nonsuit 
which  was  granted,  and  a  judgment  of  dis- 
missal was  entered. 

The  motions  for  nonsuit  were  based  on  a 
number  of  grounds,  an  of  which  have  been 
considered,  but  only  two  of  which  will  be 
discussed:  First,  contributory  negligence,  in 
that  McKenna  walked  into  the  elevator  shaft, 
knowing  the  defective  condition  °of  the  gate; 
second,  when  McKenna  leased  the  premises, 
the  gate  was  defective,  and  neither  of  the 
defendants  owed  him  a  duty  to  put  or  main- 
tain it  in  a  better  condition  than  it  was  when 
his  tenancy  commenced.  .     . 

[1]  In  Donovan  v..  City  of  Boise^  31  Idaho, 
324,  171  Pac.  670,  this  court  said: 

"A  motion  for  nonsuit  admits  the  izuth  «f 
plaintiff's  evidence,  and  of  every '  fact  wUch  ^ 
it  tends  to  prove,  or  wliich  could  be  gathered 
from  any  reasonable  view  of  it,  and  he  is  en- 
titled to  the  beneiit  of  all  inferences  in  his 
favor,  which  the  jury  would  have  been  justified 
in  drawing  from  tbe  evidence,  had  the  case 
been  submitted  to  it" 
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[2]  In  tbat  earn  yn  alto  hdd: 

"Contributory  negUgeace  •  •  •  i»  gen- 
ei^ly  a  questioii  of  fact  for  the  Jury,  and 
«nl7  becomes  one  of  law,  anthorizing  a  non- 
anit,  when  the  erldence  Introduced  on  behalf 
of  the  plaintiff  la  reasonably  Buaceptible  of 
BO  Ather  Interpretortien  than  that  the  condoct 
of  the  injured  .party  contributed  to  hia  injtury, 
and  that,  because  of  his  negligence  and  care- 
lessness, he  did  not  act  as  a  reasonably  pru- 
dent person  would  have  acted  under  the  dt- 
cumstances." 

See,  also,  Smith  v.  O.  S.  L.  R.  R.  Co.,  82 
Idaho,  685,  187  Pac.  589. 

IiTen  though  McKenna  knew  the  gate  had 
not  been  In  working  order  a  day  Or  two  be- 
fore his  accident,  it  cannot  be  said,  as  a  mat- 
ter of  law,  he  was  gnilty  of  negligence.  ■  In 
DaTls  T.  Power  Co.,  107  Cal.  568,  40  Pac.  960, 
48  Am.  8t  Rep.  166,  It  Is  said: 

"People  are  liable  to  lapses  of  memoi7  with 
reference  to  facts  with  whidi  they  are  daily 
confronted.  It  would  be  for  the  jury  to  say 
iiAether  snch  lapse  of  memory  was  negligence, 
taking  into  consideratian  all  tiM  circumstances." 

[3]  With  respect  to  the  second  propositUtn, 
it  may  be  said  that  whether  or  not  there  was 
evidence  which  should  ttave  been  submitted 
to  the  jnry  as  to  the  liability  of  the  company 
Is  to  be  determined  by  application  of  the  rule 
that  It  is  the  duty  of  the  landlord  to  use 
reasonable  care  to  keep  an  elevator,  which 
remains  under  his  control  and  Is  used  In  com- 
mon by  his  tenants,  or  by  himself  and  his 
tenants,  in  as  safe  condition  as  it  was  ap- 
parentli^  in  when  the  tenancy  began.  Flana- 
gan ▼.  Welch,  220  Mass.  186,  107  N.  B.  079; 
Bogendoerfer  v.  Jacobs,  97  .App.  Div.  356, 
88  V.  T.  Supp.  1051;  Ward  ▼.  Blonin,  210 
Mass.  140,  96  N.  B.  61 ;  Oreen  ▼.  Pearlsteln, 
213  Mass.  360,  100  N.  B.  625;  Olea  v.  Dnbtn- 
Sky,  231  Mass.  447,  121  N.  E.  405;  Andrews 
V.  Williamson,  193  Mass.  92,  78  N.  E.  737, 
US  Am.  St.  Rep.  452.  In  the  case  last  above 
dted.it  is  said: 

"The  phrase  In  eneh  condition  as  it  was 
in,  or  purported  to  be  in,  ^  the  time  of  the 
letting,'  means  such  condition  as  it  would  ap- 
pear to  be  to  a  person  of  ordinary  observation, 
and  has'  reference  to  the  obvious  condition  of 
things  existing  at  the  time  of' the  letting." 

The  gate  was  a  mechanical  device,  which 
worked  satisfactorily  at  times,  and  at  other 
times  it  did  not  It  is  true  a  casual  observer 
coold  see  how  it  was  constracted,  and  the 
material  of  which  it  was  built;  but,  if  we  are 
to  conclude  from  this  he  would  be  t>ound 
with  notice  of  its  defects,  we  must  also  con- 
clude its  builder  knew  It  could  not  be  relied 
ba  to  work  when  he  built  it,  for  no  one  could 
be  more  familiar  with  its  material  and  con- 
struction than  was  he. 

Although  there  Is  evidence  in  the  record 
from  which  it  may  be  said  to  be  established 
that  McKenna  knew  the  gate  bad  failed  to 
work  on  one  occasion  before  the  lease  was 
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made  It  does  not  follow  the  Jnry  was  bonnd  to 
And  he  had  knowledge  of  its  defective  condi- 
tion. There  Is  also  evidence  which  would  Jus- 
tify the  conclusion  it  would  have  required  an 
experiment,  or,  perhaps,  a  series  of  experi- 
ments to  have  discovered  the  real  condition  of 
tbat  gate  at  the  time  the  lease  was  entered  in- 
to, and  the  question  of  whether  it  would  or  not, 
as  well  as  whether  a  reasonably  prudent  per- 
son, situated  as  McKenna  was  at  the  time, 
would  have  made  such  experiments,  if  they 
were  necessary.  In  order  to  discover  whether 
or  not  defects  existed,  should  have  been  sub- 
mitted to  the  Jnry. 

[4]  Theie  is  nothing  in  the  leases  from 
Omnbanm  to  tbe  company-  which  obligated 
him  to  improve  the  premises  or  keep  tbem 
in  repair,  and  he  was  not  bonnd  to  do  so  by 
reason  of  his  ownership  of  the  building ;  but, 
having  voluntarily  wnstructed  the  gate,  If  the 
Jnry  should  find  the  death  of  McKenna  result- 
ed from  lack  of  reasonable  care  In  Its  construc- 
tion, and  tliat  the  latter  did  not  have  notice 
of  its  defects  when  he  entered  into  the  lease, 
and  wa^  free  from  contributory  negligence 
at  the  time  of  the  accident  which  resulted  In 
his  death.  It  would  be  justified  In  finding  a 
verdict  against  the  former.  Gill  v.  Middle- 
ton,  106  Mass.  477,  7  Am.  Rep.  548;  Gregor 
V.  Cady,  82  Me.  131,  19  Atl.  108,  17  Am.  St. 
Rep.  466;  Werthelmer  v.  Saunders,  95  Wis. 
573,  70  N.  W.  824,  37  L.  R.  A.  146;  Barman 
V.  Spencer,  49  N.  B.  9,  44  L.  R.  A.  816;  Hor- 
ton  V.  Early,  39  Okl.  99,  134  Pac.  436,  47  L. 
R.  A.  (N.  S.)  314,  Ann.  Cas.  1916D,  825;  Peeiv 
less  Mfg.  Co.  T.  Bagley,  126  Micb.  225,  85 
N.  W.  568,  63  Ia  R.  A.  285,  86  Am.  St.  Rep. 
637.  He  coidd  not  excuse  want  of  care  in 
constructing  the  gate,  on  the  grotmd  that  It 
was  the  duty  of  the  company  to  make  and 
keep  tbe  elevator  safe.  Poor  v.  Sears,  154 
Mass.  639,  28  N.  B.  1046,  26  Am.  St  Rep.  272. 

The  judgment  is  reversed.  Costs  are 
awarded  to  appellanta.  < 

RICB,  X,  concurs. 

BUDGB,  J.,  did  not  sit  with  the  court, 
nor  partidpate  in  the  opinion. 

On  Petition  for  Rehearing. 

MORGAN,  C.  J.  Respondenta  have  filed 
petitions  for  rehearlnig,  wUicb  are  denied. 
They  contain  suggestions,  however,  which 
prompt  the  following  addendum  to  the  fore- 
going opinion: 

There  was  evidence  that  the  defective  con- 
dition of  the  gate  was  brought  to  the  atten- 
tion of  the  manager  of  the  company;  tbat  he 
promised  to  repair  it,  and  that  the  promise 
was  communicated  to  deceased  shortly  prior 
to  the  acddent'' which  resulted  in  his  death. 
The  question  of  whether  or  not  the  promise 
was  so  made  and  communicated  was  one  for 
the  jury,  and  that  evidence  should  have  been 
submitted  to  it  to  be  considered  In  connection 
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with  the  defense  of  ccmtributory  negligence. 
There  1b  no  merit  In  the  contention  that, 
at  the  time  of  the  accident;  M<£enna  was  a 
trespasser. 

BICE,  jr,,  coqcnrs. 


NOBLE  V.  HARRIS.     (No.  3097.) 
(Supreme   Court   of  Idaho.     June  30,   1920.) 

1.  Appeal  and  error  <S=3773(2)— Falinre  to  flio 
brief  within  time  no  Bround  for  dlsmtosal. 

Failnre  to  file  brief  within  the  time  pre- 
scribed by  rule  45  (176  Pac  xxii),  is  not  a 
ground  for  diamiaaal  of  appeal. 

2.  Appeal  and  error  «=»767(l)— Brief  dlsthiet- 
ly  ennmoratlng  in  aroument  error*  relied  on 
will  not  be  stricken. 

The  errors  relied  upon  for  reversal  should 
be  distinctly  enumerated  in  appellant's  brief  In 
conformity  with  rule  42  (176  Pac.  xxl).  How- 
ever, in  this  case  there  is  a  distinct  enumera- 
tion of  the  errors  relied  upon  in  the  'argument 
in  the  briff.  Therefore  we  do  not  feel  con- 
strained to  entertain  a  motion  to  strike  the 
brief  from  the  files. 

Appeal  firom  District  Conrt,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  Anna  Noble,  trustee,  against 
AlTin  M.  Harris.  Judgment  for  plaintiff,  and 
defendant  appeals.  Motion  to  strike  the 
brief  from  the  flies  and  to  dismiss  the  appeal 
denied. 

K  J.  Dockery,  of  Boise,  for  appellant 
J.  Xj.  Nlday,  of  Boise,  for  respondent 

BUDGE,  J.  A  motion  to  strike  the  brief 
from  the  files  and  to  dismiss  the  appeal  in 
this  case  has  been  made  upon  the  following 
grounds:  First,  that  the  brief  was  not  served 
In  conformity  with  rule  45,  In  that  the  tran- 
script was  completed  and  certified  on  the 
20th  of  March,  1917,  and  the  brief  was  not 
served  on  respondent  nntU  the  20th  of  April, 
1920 ;  second,  the  brief  does  not  comply  with 
requirements  <5i  rule  42,  in  that  It  does  not 
contain  a  distinct  enumeration  of  the  errors 
relied  upon. 

[1]  As  to  the  first  ground  of  the  motion  It 
should  be  observed  that,  while  rule  45  re- 
quires appellant  to  serve  his  brief  within  20 
days  after  the  receipt  of  the  clerk's  com- 
pleted transcript,  unless",  upon  proper  appli- 
cation, additional  time  be  granted,  the  fail- 
ure to  file  and  serve  such  brief  within  the 
time  prescribed  by  the  rule,  standing  alone, 
is  not  a  ground  for  dismissal  of  the  appeal. 

r2]  As  to  the  second  ground  of  the  motion, 
It  is  apparent  that,  while  there  is  no  sepa- 
rate and  distinct  portion  of  the  brief  desig- 
nated as  specification  of  errors,  wherein  are  | 


enumerated  ^jbtlnctty  tiie  aeon  relied  on. 

nevertheless  such  errors  are  distinctly  set 
forth  In  the  body  of  the  brief  in  the  argument 
following  the  statement  of  facts,  and,  while 
not  In  the  usual  form,  are  stated  with  suffi- 
cient definlteness  that  the  points  i^ed  upon 
for  reversal  of  the  case  are  clearly  and  in!- 
telllgently  defined.  While  the  practice  fol> 
lowed  In  this  brief  is  loose  and  not  to  be 
commended,  and  not  in  strict  conformity 
with  the  rule,  nevertheless  we  do  not  feel 
constrained  to  sustain  the  motion  to  strike 
the  brief  from  the  files. 
The  motion  is  denied. 

M0B6AN,.C.  J.,  and  BICE,  J.,  ocmcor. 


STATE  V.  CR0S80N  ot  al. 

(Supreme  Court  of  Idaho.    June  21,  1920.) 

Constitutional  law  «=s>25l,  283,  297— ClansM- 
cation  of  bolders  «f  lloonsoo  ninst  be  baao4 
on  substantial  differences  to  afford  duo  pro- 
cess of  law. 
A  law  which  is  made  applicable  to  one  class 
of  persons  alone  most  be  based  on  a  substan- 
tial  difference    between   the    situation   of   its 
ntembers  and  that  of  those  to  whom  it  does  not 
apply,  and  one  which  purport*  to  impone  on  a 
certain  class,  engaged  in  the  transportation  of 
freight   and   passengers   for  hire,   burdensome 
taxes  and  regulations,  and  to  exempt  therefrom 
others  engaged  in  the  same  business,  withont 
justification   or   reason   for   the   classification, 
conflicts  with  article  1,  {  13,  of  the  Constitntion 
of  Idaho. 

Appeal  from  District  Court,  Ada  County; 
Charles  F.  Beddodi,  Judge. 

Frank  Croeson  and  J.  F.  KoU  were  sepa- 
rately tried  and  convicted  under  the  statute 
forbidding  common  carriers  carrying  freight 
or  passengers  withont  having  obtained  and 
paid  for  licenses  and  given  a  bond  for  the 
benefit  of  persons  injured,  and  they  ai^eal. 
Cases  consolidated  in  Supreme  Court  and 
judgment  reversed,  with  instructions  that  the 
cases  be  dismissed. 

E.  O.  Bosenhreim  and  O.  G.  Cavanah,  both 
of  Boise,  for  appellants. 

Boy  £i.  Black,  Atty.  Gen.,  and  Baymond  L. 
GIvens,  Asst  Atty.  Gen.,  for  the  State. 

MOBGAN,  O.  J.  Appellants  were  separately 
charged  with,  tried  for,  and  convicted  of,  vio- 
lating C.  S.  ii  24.S9,  2440,  which  are  intended 
to  prohibit  common  carriers  mentioned  in  C 
S.  8  2380,  subsec.  3,  from  carrying  freight  of 
passengers,  or  both,  until  they  shall  have  first 
obtained,  under  such  regulations  as  may  be 
prescribed  by  the  Public  Utilities  Commis- 
sion, licenses  and  shall  have  paid  therefor  a 
sum  of  money  for  each  vehicle  used,  being 


4=3For  other  cases  tee  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Dlsesti  sad  lodexaii 


Digitized  by 


Google 


Idabo)  STATE    y. 

(1*0 

125,  $30,  $40,  or  $50  per  annnm,  according  to 
Its  caasinn  caitadty,  and  stuU.  bave  given 
twnds  for  the  benefit  of  any  person  injnred 
by  the  carrier's  negHgenee.  It  Is  farther 
proTlded  that  any  person  operating  as.  spch 
common  carrier  wlthoqt  first  ecHnplylng  with 
these  requirements  shall  be  goUty  ot<a  mis- 
demeanor. 

That  portion  of  G.  8.  |  286%  necessary  to 
be  Mnsldered  lo  deciding  this  case  is  as  fol- 
lows: 

"The  term  •'common  carrier*  when  nsed  in 
this  chapter  Indndes: 


"3.  Brery    •    • 


person 


owning. 


controlling,  managing,  operating,  driving  or 
causing  to  be  operated  or  driven,  or  holding  ont 
by  sign,  voice  or  other  device  or  by  advertise- 
ment that  they  will  drive,  operate  or  cause  to 
be  driven  or  operated  over  any  particular  roate 
or  rentes  or  over  any  roots  or'  rontes  or  be- 
tween Bpedfied  termini  for  hire  or  compensa- 
tion any  antomobile,  auto  stage,  motor  yehide 
or  motortrack  or  any  other  self-propelled  motor 
vehicle  for  nse  in  the  business  of  carrying  ei- 
ther passenger^  or  fi;eight  or  botli,  excepting 
sncit  as  ran  on  rails  or  trades  not  hereinbefore 
•nnmerated,  end  antomobile*  nsed  ezdnstrely 
as  hearsea,  ambnlances,  hotel  basses  operating 
solely  between  hotel  and  trains,  or  automobiles 
or  auto  trucks  nsed  for  carrying  United  States 
mails  on  star  routes  when  actually  engaged  in 
carrying  such  mail.    •    »    *•• 

Appellant  Koll  owned  automobiles  and  op- 
erated them  in  the  transportation  of  passen- 
gers for  hire,  and  appellant  Crosson  owned 
motortrucks  and  operated  them  In  the  trans- 
portation of  freight  for  hire,  and  neither  was 
so  engaged  In  business  as  to  entitle  blm.to 
come  within  either  of  the  exceptions  mention- 
ed in  the  statute,  nor  bad  either  conformed 
to  the  requirements  above  mentioned  In  the 
matter  of  prscuring  a  license  or  giving  a 
bond.  ' 

The  cases  were  consolidated  and  heard  to- 
gether In  this  oonrt.  Among  the  contentions 
made  by  appellants  Is  that  the  statutes  above 
referred  to  violate  artlde  1, 1 13,  of  the  Con- 
stitution of  Idaho,  whldi  provides: 

"No  person  shall  •  •  ♦  be  deprived  of  his 
life,  liberty  or  property  without  dne  process  of 
taw." 

The  tax  sought  to  be  exacted  by  the  statute 
under  consideration  was  not  levied  upon  the 
jiroperty  of  appellants,  nor  was  It  demanded 
of  them,  because  of  their  use  of  the  public 
highways  with  their  vehicles.  It  Is  an  occu- 
pation tax,  and  the  regulations  sought  to  be 
imposed  upon  the  class  of  persons  mentioned 
In  0.  S.  i  2380,  subsec.  3,  to  which  appellants 
belong,  are  so  sought  to  be  imposed  for  the 
government  of  that  class.  As  is  said  in  re- 
spondent's brief: 

"The  license  fee  prescribed  by  the  statute 
under  consideration  is  placed  not  upon  the  oper- 
ation of  the  motor  vehicle  upon  the  road  as 
such,  but  is  a  license  tax  upon  the  business  in 
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whldi  the  motor  vehlde  operating  as  a  common 
carrier  is  engaged." 

A  law  which  Is  made  applicable  to  one  class 
of  persons  alone  must  be  based  on  a  substan- 
tial difference  between  the  situation  of  Its 
members  and  that  of  those  to  whom  It  does 
not  apply.  6  R.  0.  L.  p.  381,  5  374 ;  12  C.  J. 
p.  1133,  I  857;  page  1138,  }  860;  People  v. 
Glllson,  109  N.  T.  389,  17  N.  a  343,  4  Am. 
St.  Eep.  465 ;  SIcillano  v.  Neptune  Tp.,  83  N. 
J.  Law,  158,  83  Atl.  865;  Kellaher  v.  City  of 
Portiand,  67  Or.  676,  110  Pac.  492,  112  Pa& 
1076 ;  Fporer  t.  People,  141  IlL  171,  31  N.  El. 
399^  16  L.  R.  A.  402;  Bailey  T.  People,  190 
III.  28,  60  N.  E.  98,  64  L.  R.  A.  838;  83  Am. 
St.  Rep.  116:  State  ▼.  Le  Barron,  24  Wyo. 
519, 162  Pac.  266,  Ann.  Gas.  1918D,  998;  Ster- 
ett  A-Oberle  Packing  Co.  ▼.  City  of  Portland, 
79  Or.  260, 164  Pac.  410;  People  t.  Schenck, 
267  in.  884,  100  N.  E.  094.  44  L.  R.  A.  (N.  8.) 
46,  Ann.  Gas.  1914A,  1129;''  Board  of  Commis- 
sioners T.  Orr,  181  Ala.  308,  61  South.  920, 
45  L.  R.  A.  (N.  S.)  675;  People  v.  Welner, 
271  HI.  74, 110  N.  B.  870,  L.  R.  A.  lOlOC,  776, 
Ann.  Cas.  1917C,  1065;  Noel  v.  People,  187 
lU.  687,  68  N.  B.  616,  52  L.  R.  A.  287,  79  Am. 
St.  Bep.  238 ;  Haynes  v.  Lapeer  Circuit  Judge, 
201  Mich.  138, 166  N.  W.  938,  L.  R.  A.  1918D, 
233;  State  v.  Gardner,  S8  Ohio  St  699,  61 
N.  E.  136,  41  L.  R.  A.  689,  66  Am.  St  Rep. 
785;  Bodge  t.  Kelly,  88  Miss.  209,  40  South. 
552,  Xi.  L.  R.  A.  (N.  S.)  635, 117  Am.  St  Rep. 
733. 

This  law  expressly  exempts  hotel  busses 
operating  solely  between  hotels  and  trains 
and  automobiles  and  auto  trucks  used  for  and 
engaged  in  carrying  United  States  mails  on 
star  routes.  It  is  not  necessary.  In  order  that 
the  owner  of  an  automobile  being  used  as  a 
bus  between  a  hotel  and  trains,  shall  also 
own  or  operate  the  hotel,  or  that  he  shall  con- 
fine bis  business  of  carrier  to  the  transporta- 
tion of  Its  guests,  or  convey  them  or  their 
baggage  free  of  charge,  In  order  that  he  may 
escape  the  burdens  of  the  law,  and  the  owner 
of  such  a  vehlde  employed  in  transportation 
of  the  United  States  malls  over  a  star  route 
may  use  it  In  the  transportation  of  passen- 
gers and  freight  fbr  hire  without  procuring 
the  license,  giving  the  bond,  conforming  to 
the  regulations,  or  Incurring  the  penalty  men- 
tioned in  the  law. 

These  sections  purport  to  Impose  on  a  cer- 
tain class  of  persons  engaged  in  the  trans- 
portation of  passengers  and  freight  for  hire 
burdensome  taxes  and  regulations,  and  to  ex- 
empt therefrom  others  engaged  In  the  same 
business.  No  justification  or  reason  exists 
for  the  classiflcation,  and  the  statutes  which 
appellants  were  convicted  of  violating  must 
be  held  to  be  In  conflict  with  article  1,  3  13, 
of  the  Constitution,  and  void. 

The  judgments  appealed  from  are  reversed, 
with  instructions  that  the  cases  M  dismissed. 

RIOB,  J.,  concurs. 
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BXTDGE,  J.  I  concnr  In  the  condurion 
reached,  but  In  my  opinion  O.  S.  §  2380,  Is 
unconstitutional  for  the  reason  that  It  Is  dis- 
criminatory, In  that  It  attempta  to  establish 
an  arbitrary,  unreasonable,  and  unjust  classi- 
fication, and  therefore  violates  the  provision 
of  the  Fourteenth  Amendment  to  the  federal 
Constitution  that  "no  state  shall  ♦  •  • 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws." 


MoMURRAY  v.  McMURRAY.     (No.  4166.) 

(Supreme  Conrt  of  Montana.    Jane  25,  1920.) 

Marriaga  «=»62— Power  to  award  temporary 
aiimony,  ota,  lo  ansulniant  suit  limited. 

In  annulment  proceedings,  the  trial'  court 
may  allow  defendant  temporary  alimony,  suit 
money,  and  attorney's  fees  necessary  to  enable 
her  to  defend,  but  such  power  exists  only 
where  the  validity  of  the  marriage  continues  in 
donbt  and  ends  with  the  entry  of  a  final  decree. 

Appeal  from  District  Court,  Choatean 
County;  John  W.  Tdttan,  Judge. 

Annulment  proceedings  by  Willis  A.  Mc- 
Murray  against  Bessie  L.  McMurray.  From 
an  order  awarding  defendant  temporary  ali- 
mony, suit  money,  and  attorney's  fees,  ploiu- 
tiff  appeals.    Affirmed. 

H.  S.  McGlnley,  of  Ft  Benton,  for  appel- 
lant 

Stranaban  &  Stranahan,  of  Ft.  Boiton,  for 
respondent. 

MATTHEWS,  J.  Plaintiff  having  com- 
menced annulment  proceedings,  the  court,  on 
application  of  the  defendant,  awarded  her 
temporary  alimony,  suit  money,  and  attor- 
ney's fees  necessary  to  enable  her  to  defend. 
The  plaintiff  appeals,  challenging  the  Juris- 
diction of  the  court  to  make  such  an  order  In 
an  annulment  proceeding. 

The  question  thus  raised  was  disposed  of 
contrary  to  the  contention  of  plaintiff  in  the 
case  of  State  ex  rel.  Wooten  v.  District  CJOurt, 

57  Mont  ,  189  Pac.  233,  decided  April  8, 

1920.  However,  as  the  power  of  the  court 
exists  only  while  the  validity  of  the  marriage 
continues  in  doubt  or,  as  was  said  in  the 
Wooten  Case,  while  "the  annulment  suit  is 
I)ending,  whether  in  the  district  court,  or  in 
this  court  on  appeal,"  the  allowance,  under 
the  order,  wUl  cease  upon  the  final  entry  of  a 
decree  in  favor  of  the  husband. 

The  order  of  the  district  court  of  Chouteau 
county  is  affirmed. 

Affirmed. 

BBANTLY,  C.  J.,  and  HOLLOWAT,  HDB- 
LY,  and  COOPEK,  JJ.,  concur. 


MOLEAN  V.  DICKSON  Ot  al.     (No.  4153.) 

(Supreme  Court  of  Montana.    Jane  25,  1920.) 

1.  Pleading  4=3368— Motion  to  reqalre  plafa- 
Hff  to  sopanrtely  otato  and  number  ooaoet  of 
action 'Mid  proper. 

Where  plaintiff  in  her  complaint  set  forth 
aH  in  one  count,  separate  catnea  of  aetion  based 
upon  separate  acts  of  d<rf«ndants  and  others, 
in  harassing  and  annoying  plaintiff  in  the  use 
of  premises  wherein  she  conducted  a  hair  dross- 
ing  and  manicuring  business,  a  motion  to  re- 
quire her  to  separately  state  and  number  the 
cansea  of  action  held  a  proper  method  of  -at- 
tacking the  complaiat 

2.  Pleading  ®=3368  —  Complaint  alleging  con- 
spiracy held  subject  to  motion  to  separately 
state  and  number. 

.  A.  complaint,  alleging  certain  acta  by  de- 
fendants constituting  several  separate  causes  of 
action  in  pursuance  of  a  conspiracy  agaitmt 
plaintiif  to  annoy  plaintiff  in  the  nee  of  prem- 
ises wherein  she  conducted  a  hair  dressing  and 
manicuring  busineas,  A«I(i  sufcjtet  to  a  motion 
to  separately  number  and  state  in  view  of  Bav. 
Codes,  S  6533,  plaintiff  seeking  to  recover  among 
other  things,  damages  for  atatements  in  the 
nature  of  slander,  injury  to  and  conversion  of 
her  property,  and  injury  to  parson. 

Appeal  from  District  Court  Blalnar  Com- 
ty;   W.  B.  Bhoades,  Judge. 

Action  by  Eathryn  C.  McLean  against 
James  L.  Dickson .  and  another.  A  motion 
to  separately  state  and  number  causes  of  ac- 
tion was  sustained,  and,  plaintiff  refiislhg  to 
plead  further,  Judgment  of  dismissal  was  en- 
tered, from  which  plaintiff  appeals.  Af- 
firmed. 

F.  K  nttor,  of  Havre,  for  appellant    ' 
D.  Li.  Blackstone,  at  Cldaeak,  sad  Norris 
&  Uurd,  of  Great  Falls,  for  resimndents. 

HUBLY,  J.  Plaintiff,  for  compUint  Al- 
leged that  she  was  in  the  actual  use  and  oc- 
cupation of  certain  rooms  located  in  Chinook, 
and  entitled  to  certain  privileges  coimected 
with  her  tenancy,  and  that  she  occupied  said 
rooms  as  a  place  of  abode  and  for  ihe  carry- 
ing on  of  her  means  of  livelihood  as  a  ttair- 
dresser  and  manicurist;  that  the  defendants, 
"conspiring  together  and  acting  wrongfully 
and  maliciously,"  did  and  committed  certain 
acts  by  wliich  they  biarassed,  annoyed,  and 
vexed  plaintiff  in  the  use  and  enjoyment  of 
said  premises,  In  that:  (a)  The  defendant 
Jacob  Dickson  repeatedly  attempted  to  force 
entrance  into  said  premises,  and  at  other 
times  did  wrongfully  enter  therein  without 
her  consent;  (b)  that  defendants  locked  and 
barred  the  doors  leading  out  of  plaintiff's 
premises ;  deprived  her  of  the  use  of  llghiting 
facilities  and  of  the  bath  and  toilet  accesso- 
ries appurtenaht  thereto;  (c)  that  defend- 
ants maliciously  entered  and  caused  to  be 
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drcnlated  false  and  debunatoiry  statements 
ccmcemlng  t>ULtntiff,  and  concerning  her  oc- 
cupation as  aforesaid;  (d)  did  wrongfully 
and  maliciously  urge  and  aoliclt  persons  in- 
tending to  engage  plaintiff's  services  as  a 
manicurist  and  hairdresser  not  to  so  engage 
lier,  whereby  idaintifl  suffered  loss  of  busi- 
ness; (e)  did  falsely  charge  plaintiff  with 
having  committed  crimes,  and  thereby,  with- 
out probable  cause,  induced  police  officers  to 
seek  entrance  into  said  premises  in  the  night- 
time, and  to  threaten  plaintiff  with  arrest,  by 
reason  of  which  plaintiff  suffered  mental 
distress  and  suffering;  (f)  that,  in  the  ab- 
sence of  plaintiff,  defendants  entered  said 
premises  without  her  consent,  and  fastened 
and  barred  the  doors  thereof,  ^vhereby  plain- 
tiff was  compelled  to  seek  refuge  elsewhere; 
(g)  that  defendants  wrongfully  and  mali- 
ciously stized  and  detained  wearing  apparel 
and  personal  belongings  of  plaintiff  and  her 
goods  and  accessories  used  in  her  said  occu- 
pation, all  of  the  value  of  approximately  |1,- 
600.  It  is  further  alleged  that  by  reason  of 
such  acts,  plaintiff  has  been  damaged  in  the 
sum  of  $6,000.  She  demanded  judgment: 
First  for  ^,000;  and,  second,  for  punitive 
damages  In  the  sum  of  915,000- 

All  of  the  foregoing,  with  the  exception 
of  the  formal  allegation  as  to  plaintiff's  oc- 
cupancy of  the  premises.  Is  set  forth  in  one 
paragraph,  as  one  cause  of  action. 

The  defendants  served  and  filed  a  motion 
demanding  that  plaintiff  be  compelled  to  "sep- 
arately state  and  number  the  oansee  of  ac- 
tion united  in  one  cause  of  action"  upon  dif- 
ferent grounds,  asserting  In  effect  that  the 
complaint  sets  forth  causes  of  action  for  dam- 
ages based  upon  the  following:  (1)  Eviction ; 
(2)  unlawful  interference  with  her  occupa- 
tion; (3)  acts  of  defendant  James  !>.  Dickson, 
to  which  the  other  defendant  was  not  a  par- 
ty ;  (4,  5)  deprivation  of  use  of  bathroom  and 
lights;  (6)  defamatory  statements;  (7)  de- 
famatory statements  derogatory  to  plaintiffs 
business;  (8)  urging  plaintiff's  clients  to  re- 
frain- from  dealing  with  her;  (9)  entrance  of 
police  officers  to  her  apartment;  (10)  bar- 
ring doors  of  the  apartment ;  (11)  conversion 
of  her  property.  This  motion  was  sustained, 
and,  the  plaintiff  refusing  to  plead  further. 
Judgment  of  dismissal  was  entered,  from 
which  this  appeal  was  taken. 

It  is  urged  by  plaintiff  that  a  motion  was 
not  defAdant's  proper  remedy,  and  that  de- 
fendants shonld  have  demurred,  and  the  de- 
cision of  this  court  in  Bandmann  v.  Davis, 
23  Mont.  382,  69  Pac.  856,  is  cited  in  support 
of  her  position.  An  examination  of  the  opin- 
ion In  that  case,  however,  shows  that  the 
point  raised  on  this  appeal  was  not  undel- 
consideratlon.  There  the  defendant  at  the 
trial  objected  to  the  introduction  of  evidence 
because  one  of  the  causes  of  action  arose  ex 
delicto,  whereas  the  other  arose  ex  contractu, 
and  was  not  separately  stated  and  numbered. 
The  court  said: 
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"A  motion  to  szetnde  evidence,  or  an  objec- 
tion to  receiving  it,  is  not  the  remedy  for  the 
intermingling  in  one  count  of  several  caloses  of 
action;  nor  is  there  remedy  other  than  demur- 
rer, by  whicli  the  complaint  may  be  attacked 
upon  the  ground  that  causes  of  action  are  im- 
properly united  therein." 

It  Is  clear  that  under  the  pleadings  In  the 
foregoing  case,  if  the  defendant  wished  to 
urge  the  objection  that  two  a^arate  and 
distinct  causes  of  action  had  been  united  In 
one  complaint,  under  section  6534,  Aevlsed 
Codes  of  1907,  a  demurrer,  and  not  a  motion 
to  separately  st&te  and  number,  was  the 
proper  remedy. 

In  Galvln  v.  O'Gorman,  40  Mont  391,  106 
Pac.  887,  where  three  separate  causes  of  ac- 
tion were  stated  in  one  count,  and  no  objec- 
tion to  the  form  of  the  complaint  was  made 
until  plaintiff  bad  rested  upon  the  trial,  the 
court  held: 

"The  proper  practice  in  such  a  case  is  out- 
lined in  5  Encyclopedia  of  Pleading  and  Prac- 
tice, 336,  where  it  is  said!  'The  clear  weight 
of  authority,  however,  is  that  the  'proper  rem- 
edy for  a  failure  to  state  separately  is  a  mo- 
tion to  make  the-  complaint  more  definite  and 
certain  by  separately  stating  the  causes  of  ac- 
tion.' This  game  rule  is  stated  in  Pomeroy's 
Code  Bemedies  (4th  Kd.)  section  841  ('section 
447),  and  is  approved  in  City  Carpet  Beating, 
etc.,  Works  v.  Jones,  102  Cal.  506,  36  Pac. 
841." 

In  Cohen  t.  Clark,  44  Mont.  161,  119  Pac. 
775,  a  defendant,  who  had  moved  to  have  tfa^ 
plaintiff  separately  state  and  number  certain 
alleged  causes  of  action,  was  held  to  have 
waived  the  right  to  object  upon  the  appeal 
that  the  complaint  was  IndeUnite  and  imcer- 
taln,  for  the  reason  that  objection  had  not 
been  made  upon  that  ground. 

While  there  Is  a  distinction  between  a  de- 
murrer and  a  motion,  a  motion  to  require 
canses  of  action  to  be  separately  stated  and 
numbered  has  many,  if  not  all,  of  the  ele- 
ments of  a  special  demurrer.  It  has  been 
held  in  this  jurisdiction  to  be  an  abuse  of 
discretion  to  refuse  to  allow  a  plaintiff  to 
reply  after  the  overruling  of  a  motion  made 
by  Uie  plaintiff,  directed  against  the  answer, 
the  court  there  holding  that  a  motion  for 
judgment  on  the  pleadings  in  some  respects  is 
merely  a  demurrer.  Floyd  v.  Johnson,  17 
Mont.  460,  43  Pac.  631. 

[1]  A  motion,  therefore,  to  require  plain- 
tiff to  separately  state  and  number  her  causes 
of  action  was  a  proper  method  of  attacking 
the  complaint.  See,  also,  Cohen  v.  Clark, 
supra. 

[2]  It  is  next  contended  that  because  aU  of 
the  acts  of  the  defendants  were  in  pursuance 
of  a  conspiracy  against  the  plaintiff,  but  cue 
wrong  was  committed ;  hence  plaintiff  could 
properly  set  forth  all  the  allegations  of  her 
complaint  In  one  cause  of  action. 

Section  6633  of  our  statute  makes  provision 
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for  tbe  inclusion,  in  <me  action  of  certain 
causes  of  action,  and  then  provides: 

"Tlie  caasea  of  action  so  united  must  all  ap- 
pear on  the  face  of  the  complaint,  to  belong 
to  one  only  of  these  claasea,  and  must  aSect 
ail  the  parties  to  the  action,  and  not  require  dif- 
ferent places  of  trial,  and  must  be  separately 
stated  and  numbered;  but  an  action  for  ma- 
licious arrest  and  prosecution,  or  either  of 
them,  may  be  united  with  an  action  for  either 
an  injury  to  character  or  to  the  person." 

In  this  action  plaintiff  seeks  to  recover, 
among  other  things,  damages  for  statements 
In  the  nature  of  slander,  alleged  to  have  In- 
juriously affected  her  business  and  reputa- 
tion; Injury  to  and  conversion  of  her  proj?- 
erty,  and  injury  to  her  person  by  reason  of 
the  entry  of  her  premises  by  the  defendants. 

This  court.  In  Cohen  v.  Clark,  supra,  said: 

"Several  breaches  of  a  single  contract  may 
constitute  but  one  cause  of  action,  and  if  the 
several  acts  pleaded  do  make  up  but  a  single 
cause  of  action,  one  count  in  the  complaint  is 
sufficient  to  state  them.  Under  equally  well- 
recognized  rules  of  pleading,  a  plaintiff  is  pro- 
liiMted  from  splitting  a  single  cause  of  action. 
*  *  *  Bnt  Just  what  constitutes  a  single 
cause  of  action  is  frequently  difficult  to  deter- 
mine. At  common  law  the  question  was  easily 
settled,  for  the  form  of  the  actton  determined 
its  character.  Under  the  Codes,  forms  of  ac- 
tion are  abolished  and  the  facts  constituting 
plaintitTs  complaint  must  be  stated,  -  and  the 
construction  put  upon  a  pleading  must  now  de- 
termine whether  it  states  one  cause  of  action 
only  or  more  than  one.  'A  cause  of  action  is 
the  right  which  a  par^  has  to  institute  a  judi- 
cial proceeding,'  •  •  •  and  consists  of  a 
union  of  the  plaintifTs  primary  right  and  an 
infringement  of  it  by  the  defendant.  •  •  • 
Manifestly,  then,  if  plaintiff  pleads  several  con- 
tracts and  a  breach  of  each,  he  states  several 
causes  of  action;  but  if  he  pleads  but  a  single 
contract  and  a  breach  of  it  in  one  or  more  par- 
ticulars, he  states  but  a  single  cause  of  action, 
and  it  is  immaterial  how  the  complaint  is  para- 
graphed." 

The  rule  as  laid  down  by  Mr.  Pomeroy  In 
his  work  on  Code  Pleading  (4th  Ed.)  {  350,  is 
as  follows: 

"If  the  facts  alleged  in  the  pleading  show 
that  the  plaintiff  is  possessed  of  two  or  more 
distinct  and  separate  primary  rights,  each  of 
which  has  been  invaded,  or  that  the  defendant 
has  committed  two  or  more  distinct  and  sepa- 
rate wrongs,  it  follows  inevitably  *  *  *  that 
the  plaintiff  has  united  two  or  more  causes  of 
action,  although  the  remedial  rights  arising 
from  each,  and  the  corresponding  reliefs,  may 
be  exactly  of  the  same  kind  and  nature.  If  two 
separate  and  distinct  primary  rights  could  be 
invaded  by  one  and  the  same  wrong,  or  if  the 
single  primary  right  should  be  invaded  by  two 
distinct  and  separate  legal  wrongs,  in  either 
case  two  causes  of  action  would  result;  a  for- 
tiori must  this  be  so  when  tbe  two  t^imary 
rights  are  each  broken  by  a  separate  and  dis- 
tinct wrong," 


Tbe  Bupieme  Oonrt  of  Wisconsin  in  the 
case  of  Bermon  t.  Felthouseu,  U.1  Wis.  423, 
90  N,  W.  432,  said: 

"The  test  to  be  applied  in  order  to  deter- 
mine whether  a  complaint  states  more  than 
one  cause  of  action  is  whether,  looking  at  tbe 
whole  pleading,  there  is  more  than  one  primary 
right  presented  thereby  for  vindication.  There 
may  be  many  minor  .subjects,  and  facta  may  be 
stated  constituting  independent  grounds  for  re- 
lief, either  as  between  the  plaintiff  and  all  the 
defendants,  or  the  former  and  one  of  the  lat-  - 
ter,  or  between  defendants,  and  there  be  still 
but  a  single  primary  purpose  of  the  suit,  with 
which  all  the  other  matters  are  so  connected 
as  to  be  reasonably  considered  germane  there- 
by—parts  of  one  entire  subject,  presenting  to 
the  court  but  one  primary  ground  for  invoking 
its  jurisdiction.  That  was  the  rule  before  the 
Code,  and  it  was  preserved  thereby  in  un- 
mistakable language,  as  this  court  has  said  on 
many  occasions." 

See  Level  Land  Co.  v.  Slvyer,  112  Wis.  442, 
88  N.  W.  317.  And  in  Adkins  v.  Loucke,  107 
Wis.  587,  83  N.  W.  934,  the  court  said: 

"The  infallible  test  by  which  to  determine 
whether  a  complaint  states  more  tlian  one 
cause  of  action  is.  Does  it  present  more  than 
one  subject  of  action  or  primary  right  for  ad- 
judication? •  •  •  If  it  stand  that  test,  no 
matter  how  many  incidental  matters  may  be 
connected  with  the  primary  right,  rendering 
other  parties  than  the  main  defendant  proper 
or  necessary  to  tbe  litigation  for  a  complete 
settlement  of  the  controversy  as  to  plaintiff,  or 
for  the  dne  protection  of  their  rights  as  against 
him  or  between  themselves,  there  is  yet  bnt 
one  cause  of  action,  and  a  deginrrer  upon  the 
ground  of  tbe  improper  joinder  of  causes  of  ac- 
tion will  not  lie." 

Manifestly,  In  this  case^  the  plaintiff  al- 
leges the  invasion  of  more  than  one  primary 
right  She  asserts  claims  upon  any  one  of 
which,  under  proper  pleadings,  she  would  be 
able  to  maintain  her  suit  Had  she  brought 
separate  actions  for  tbe  injury  or  conversion 
of  her  personal  property,  for  the  alleged  de- 
famatory words,  or  the  invasion  of  her  prem- 
ises, her  pleadings  could  not  be  successfully 
attacked  because  she  had  "split"  her  cause 
of  action.  Each  cause,  if  proven,  would  es- 
tablish the  invasion  of  a  primary  right;  each 
Independent  of  the  others. 

It  is  apparent  that  plaintiff  has  failed  to 
distinguish  between  the  separate  statement 
and  numbering  of  different  causes  of  action 
and  a  demurrer  to  a  complaint  because  causes 
of  action  have  been  improperly  united  in  the 
complaint 

The  district  court  was  not  In  error  In  di- 
recting that  the  plaintiff  be  required  to  sep- 
arately state  and  number  her  causes  of  ac- 
tion.   The.  judgment  is  aiUrmed. 

AfSrmed. 

BRANTLY,  G.  J.,  and  HOLLOWAI,  MAT- 
THEW'S, and  COOPER,  JJ.,  concur. 
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NELSON  V.  MUTUAL  LIFE  INS.  CO.  OF 
NEW  YORK.     (No.  4159.) 

(Supreme  Court  of  Montana.    June  25,  1020.) 

1.  InMram*  «=3349(2)— Failure  to  pay  a  life 
Inaaraaee  premium  worka  forfeiture. 

Time  ii  of  the  eisence  of  all  insarance  con- 
tracts, and,  even  though  the  condition  be  con- 
strued as  subseqnent,  a  failure  to  pay  the  life 
insurance  premium  forfeits  the  contract,  and, 
when  payable  in  installments,  failure  to  pay 
any  Installment  works  a  forfeiture. 

2.  Insurance  ^=3646(5)>-Plaliitlff  pleading  re- 
instatement of  Insured  must  prove  waiver  of 
forfeiture. 

la  an  action  to  recoTcr  on  a  life  insurance 
contract,  a  plaintiff .  pleading  reinstatement  of 
insured  assumes  the  burden  of  establishing  the 
waiver  of  forfeiture. 

3.  Insuranoe  «=3365(2)— Life  polley  not  re- 
instated by  payment  without  furnlshlai  sat- 
isfactory health  oertiiloate. 

Where  insured  bad  defaulted  in  installment 
of  life  insurance  premium,  but  bad  subsequently 
paid  the  same,  but  not  back  interest  thereon, 
which  payment  was  held  by  the  company  as  a 
"suspense  payment^'  while  waiting  for  certifi- 
cate of  good  health  "satisfactory  to  the  com- 
pany,'' as  required  by  policy,  which  requirement 
was  not  waived,  and  which  certificate  was  not 
furnished,  the  policy  waa  not  reinstated. 

4.  Insurance  «=»665(8)  —  Evidence  held  to 
show  policy  forteitea,  default  not  waived  and 
policy  not  reinstated. 

Byidence  held  to  show  that  a  life  insurance 
policy  had  lapsed  for  a  nonpayment  of  a  pre- 
mium installment  and  was  not  reinstated  by 
the  subsequent  payment  of  premium  alone, 
and  that  the  company  had  not  waived  the  for- 
feiture by  holding  subsequently  paid  premium 
installment  while  awaiting  certificate  of  health. 

Appeal  from  District  Court,  lellowatone 
County ;   Charles  A.  Taylor,  Judge. 

Action  by  Lura  A.  Nelson  against  the  Mu- 
tual Life  Insurance  Company  of  New  Yorli. 
From  a  Judgment  for  defendant  and  order 
denying  new  trial,  plaintiff  appeals.  Af- 
firmed. 

James  L.  Davis-  and  F.  B.  Reynolds,  both 
of  Billings,  and  Clyde  McL«more,  of  Baker, 
for  appellant 

Charles  K.  Leonard  and  Barle  N.  (Jena- 
berger,  both  of  Butte,  and  O.  F.  (}oddard,  of 
Billings,  for  respondent. 

(X>OPBR,  J.  Action  to  recover  ujwn  a  pol- 
icy of  life  insurance  in  the  sum  of  |2.(X)0. 
The  cause  was  tried  by  the  court  without  a 
Jury  and  resulted  iu  a  judgment  for  the  de- 
fendant Flalutifr  appeals  from  the  Judg- 
ment and  from  an  order  denying  her  a  new 
triaL 

The  provisions  of  .the  policy  pertinent  to 
tliis  inquiry  are  as  follows: 


"Premiumt.  All  premloYns  are  payable  In  ad- 
vance at  said  home  office  or  to  any  agent  of  the 
company  upon  delivery,  on  or  before  date  due, 
of  a  receipt  signed  by  either  the  president,  vice 
president,  second  vice  president,  secretary  or 
treasiurer  of  the  company  and  countersigned  by 
said  agent 

"A  grace  of  80  days  (or  1  month,  if  greater) , 
subject  to  en  interest  charge  at  the  rate  of  6 
per  centum  per  annum,,  shall  be  granted  for  the 
payment  of  every  premium  after  the  first,  dur- 
ing which  time  the  insurance  shall  continue  in 
force.  If  death  occur  within  the  period  of 
grace,  the  overdue  premium  and  the  unpaid 
portion  of  the  premium  for  the  then  current 
policy  year,  if  any  shall  be  deducted  from  the 
amount  payable  hereunder. 

"Except  as  herein  provided,  the  payment  of 
a  premium  or  installment  thereof  shall  not 
maintain  this  policy  in  force  beyond  the  date 
when  the  next  premium  or  installment  thereof 
is  payable.  If  any  premium  or  installment 
thereof  be  not  paid  before  the  end  of  the  pe- 
riod of  grace,  then  this  policy  shall  immeidl- 
ately  cease  and  become  void,  and  all  premiums 
previously  paid  shall  be  forfeited  to  the  com- 
pany, except  as  hereinafter  provided.    •    •    • 

"Rmtatatoment.  Unless  it  shall  have  been 
surrendered  for  its  cash  value,  tUs  policy  may 
be  reinstated  at  any  time  within  3  years  from 
date  of  default  in  payment  of  any  premium,  .up- 
on evidence  of  insurability  satisfactory  to  the 
company  and  upon  payment  of  the  arrears  of 
premium  with  interest  thereon  at  the  rate  of  6 
per  centum  per  annum.    •    •    * 

"Agents  are  not  authorised  to  modify  this 
policy  or  to  extend  the  time  for  paying  the 
premium." 

By  mutual  agreement,  the  policy  was 
changed  to  permit  the  annual  premiums  to 
be  paid  in  quarterly  installments  of  $16.49 
on  February  10,  May  10,  August  10,  and  No- 
vember 10,  of  each  year. 

The  determinative  issue  in  the  case  Is  pre- 
sented by  the  sixth  paragraph  in  the  com- 
plaint, as  follows: 

"That  said  Merl  S.  Nelson  fulfilled  aU  the  con- 
ditions of  said  policy  on  his  part  to  bt  perform- 
ed, and  paid  all  premiums  provided  for  in  said 
policy  up  to  the  date  of  iiis  death,  in  ac(5ordance 
with  said  policy  and  agreement  for  quarterly 
payments,  as  above  mentioned,  except  the  in- 
stallment of  premium  which  was  due  August  10,, 
1915,  was  paid  October  IS,  1915,  and  the  in-' 
stallment  due  November  10,  1915,  was  never 
paid." 

All  the  allegations  of  the  complaint  are  de- 
nied by  the  answer.  The  premium  payments 
were  all  met  to  the  satisfaction  of  the  com- 
pany, until  August  10,  1915,  the  policy  being 
in  full  force  on  that  date,  at  which  time, 
however,  a  quarterly  payment  of  $1G.49  on 
the  annual  premium  fell  due.  On  October 
8  Insured's  check  for  that  amount  was  re- 
ceived by  the  company  and  placed  in  its  sus- 
pense account  The  insured  died  on  Decem- 
ber 13,  1915. 
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A]n)ellanf 8  posltloB  is  that  the  forfeiture 
was  waived : 

"1.  (a)  By  the  acceptance  of  the  payment  of 
preminm  on  October  8;  (b)  by  demand  of  pay- 
ment of  the  next  quarterly  premium,  -which  be- 
came due  November  10;  and  (c)  by  the  reten- 
tion of  the  money  from  receipt  thereof  on  Octo- 
ber 8,  without  even  offering  to  return  the  same 
until  after  the  death  of  the  insured. 

"2.  Having  waived  the  forfeiture,  the  com- 
pany had  no  right  to  require  a  certificate  of 
health. 

"3.  The  time  for  the  payment  of  the  preminm 
which  became  due  November  10  was  extended  to 
December  26,  by  reason  whereof  the  policy  was 
in  full  force  and  effect  at  the  death  of  the  in- 
aured." 

If  the  retention  of  the  proceeds  of  the 
check  la  to  be  construed  as  a  waiver  of  the 
health  certificate  the  policy  requires,  or, 
what  amounts  to  the  same  thing,  "evidence 
of  Insurability  satisfactory  to  the  company," 
the  conduslon  would  logically  follow.  Did 
the  company  forego  this  Important  right? 

On  September  9,  1915,  the  following  letter 
was  mailed  to  the  Insured  by  the  agent  of 
the  company  in  the  dty  of  Spokane,  Wash., 
and  received  In  due  course: 

"Mr.  M.  8.  Nelson,  Billinge— Dear  Sir:  1 
regret  to  note  that  you  have  allowed  your  pol- 
icy to  lapse  by  default  In  the  payment  of  the 
last  premium.  This  may  have  been  an  over- 
sight, or  there  may  be  something  about  your 
contract  which  you  do  not  fully  understand.  In 
either  event,  I  trust  you  wiU  favor  us  with  your 
reason  for  discontinaing.  Frequently  a  policy 
that  does  not  exactly  meet  the  requirements  of 
a  policy  holder  may  be  changed  to  some  other 
plan,  or,  if  necessary,  reduced  in  amount.  If 
it  is  inconvenient  for  you  to  pay  the  premium 
at  this  time,  it  is  possible  we  can  assist  you 
with  a  Joan,  if  the  contract  has  been  in  force 
three  years;  or  the  payments  may  be  changed 
to  semiannual  or  quarterly.  At  any  rate  we 
would  like  to  hear  from  yon  on  the  subject.  A 
life  insurance  policy  is  too  valuable  an  asset 
to  your  estate  to  be  east  aside  if  it  can  pos- 
sibly be  'avoided,  and  it  should  be  borne  in 
mind  that  to  drop  a  policy  or  change  it  for  at 
contract  in  another  company  is  always  to  the 
detriment  and  cost  of  the  insured.  Being  a 
mutual  company  our  interests  are  the  same, 
.and  we  are  always  pleased  to  answer  any 
questions  or  make  explanations  which  may  be 
of  service  to  our  members.  Trusting  that  yon 
will  take  up  the  matter  of  restoring  the  pol- 
icy, and  that  we  may  hear  from  you  by  return 
mail,  I  am,  etc.    W.  H.  Shields,  Manager." 

The  following  Indorsement  appears  on  the 
bottom  of  the  letter  last  referred  to.  In  the 
handwriting  of  Merl  S.  Nelson:  "Inclosed 
find  check.  Merl  S.  Nelson,  203  S.  30th  St., 
Billings,  Mont"  This,  the  father  of  the  In- 
sured testified,  was  found  shortly  after  Ms 
death.  In  a  tin  box  containing  bis  private 
papers,  together  with  a  canceled  check  dated 
September  5, 1915,  In  the  sum  of  $16.49,  show- 
ing Its  Indorsement  and  deposit  by  defendant 
and  return  in  due  course  to  the  insured. 


From  the  testimony  of  Miss  Mary  t.  Wil- 
liann.  It  appears  that  on  October  14,  UlS, 
after  the  receipt  and  deposit  of  the  cbedt, 
the  following  letter  was  sent  to  the  Insured: 

"Dear  Sir:  We  beg  to  acknowledge  receipt  of 
dieck  for  $16.49  tendered  in  payment  of  the 
premium  due  Angost  10  last  midec  your  policy 
No.  2048467,  but  as  this  remittance  was  not 
received  within  the  30  days  of  grace  allowed  by 
the  company  the  policy  has  now  lapsed,  and.  in 
order  to  restore  same  It  will  be  necessary  for 
you  to  furnish  the  company  with  a  satisfactory 
certificate  of  health.  We  are  inclosing  you 
herewith  blank  for  this  purpose,  which,  if  you 
will  kindly  take  to  either  of  our  examiners. 
Dr.  Jahies  Chappie  or  Dr.  B.  W.  Thnerer,  of 
your  city,  he  will  he  glad  to  complete  same  for 
yon.  The  fee  charged  in  this  connection  will 
be  paid  by  the .  company.  Trusting  yon  will 
give  this  matter  attention  at  yonr  earilest  con- 
venience, so  that  your  policy  may  be  restored, 
we  are,  etc.    W,  H.  Shields,  Manager." 

To  this  there  was  no  reply. 

On  December  8,  1915,  the  following  letter 
was  sent  from  the  ofltce  of  the  defendant  In 
Spokane,  Wash.,  In  the  regular  routine  of 
the  business: 

"Dear  Sir:  On  October  14*  last,  we  acknowl- 
edged receipt  of  year  check  for  $16.49  tender- 
ed in  payment  of  premium  due  August  10,  last, 
under  your  policy  No.  20434713.  Of  course,  this 
check  coold  not  be  accepted,  as  your  policy  had 
already  lapsed;  it  was'  therefore  placed  In 
suspense  pending  receipt  of  satisfactory  cer- 
tificate of  health,  but  to  date  we  do  not  ap- 
pear to  have  received  this  certificate.  An- 
other quarterly  premium  of  $16.49  fell  due  No- 
vember 10,  last,  and'  check  for  this  amount 
must  now  accompany  the  certificate  of  health 
to  this  office.  We  would  very  much  hke  to 
have  you  give  this  matter  yonr  attention  at  your 
earliest  convenience,  so  that  the  same  may  be 
cleared  Up  before  the  first  of  the  year.  If  we 
do  not  hear  from  you  on  or  before  December 
25,  we  will  refund  your  check  of  $16.49." 

{!]  In  the  case  of  Keimedy  T.  The  Grand 
Fraternity,  36  Mont  325,  92  Pac.  971.  25  L. 
B.  A.  (N.  S.)  78,  the  constitution  and  by-laws 
of  the  defendant  society  provided: 

"That  if  the  assured,  denominated  'frater,' 
shall  fail  to  pay  his  monthly  dues  on  or  before 
the  last  secular  day  of  the  mdntb  for  which 
the  same  are  due  and  payable,  he  shall  'there- 
upon become  suspended  by  his  own  act,  and  his 
benefit  certificate  or  certificates  shall  be  abso- 
lutely void.'  " 

This  provision  Is  tdendcal,  In  effect,  with 
the  forfeiture  clause  In  the  ixjliey  under  con- 
sideration. It  seems  to  be  well  settled  that 
time  Is  of  the  essence  of  all  insurance  con- 
tracts; and,  even  though  the  condition  be 
construed  as  a  condition  subsequent,  failure 
to  pay  when  due  forfeits  the  contract.  In- 
surance Co.  V.  Statham,  93  TJ.  S.  24,  28  L.  Ed. 
789.  When  the  annual  preminm  is  payable  In 
Installments,  a  failure-  to  pay  any  install- 
ment works  a  forfeiture.  Klein  v.  Insurance 
Co.,  104  U.  S.  88,  26  L.  Ed.  662.    Ttkls  court 
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so  held  In  the  Kennedy  Case,  where  the  role 
Is  stated  thus: 

"The  mere  failure  •  •  •  to  pay  his  duea 
for  April  and  May  ipao  facto  worked  a  forfei- 
ture of  his  membership  and  an  abrogation  of 
the  contract  between  the  parties." 

[2]  To  the  same  effect  Is  the  case  of  Neil- 
sen  T.  Provident,  etc.,  Co.,  66  Pac.  663.i  See, 
also,  2  Bacon  on  Life  &  Accident  Insurance, 
I  4S3 ;  Holly  t.  Hetropolitan  Insurance  Co., 
105  N.  Y.  437,  11  N.  E.  507.  The  language 
of  the  policy  In  suit  can  mean  nothing  l&ss. 
Punctuality  in  the  payment  of  the  premium* 
Is  a  prerequisite  in  all  contracts  of  life  in- 
surance. Indeed,  no  life  insurance  company 
could  continue  to  do  business  without  a  strict 
adherence  to  the  terms  of  its  contracts.  The 
unequivocal  holding  in  the  Kennedy  Case  is 
that  a  failure  on  the  part  of  the  insured  to 
meet  the  payments  within  the  time  provided 
removes  the  liability  of  the  insurer,  unless, 
by  a  course  of  dealing  with  the  Insured,  it 
has  evinced  an  intention  to  waive  evidence  of 
continued  insurability,  as  this  language  im- 
plies: 

"This  policy  may  be  reinstated  at  any  time, 
within  three  years  from  date  of  defanlt  In  pay- 
ment of  any  premiam  npon  evidence  of  insura- 
bility satisfactory  to  the  company  tind  upon 
payment  of  the  arrears  of  premium  with  inter- 
est thereon  at  the  rate  of  5  per  centum  per 
annum."  19  Bncy.  of  Law  {2d  Ed.)  44,  47, 
and  cases  cited;  Butler  v.  Grand  Lodge,  A.  O. 
U.  W.,  146  Cal.  172,  79  Pac.  861;  2  Bacon  on 
Benefit  Societies  &  Life  Insurance  (3d  Ed.)  § 


[S]  The  plaintiff  In  the  Kennedy  Case,  as 
in  the  case  at  bar,  pleaded  reinstatement  of 
the  insured,  thereby  assuming  the  burdoi  of 
establishing  a  waiver  of  the  forfeiture.  The 
claim  was  there  made  that,  because  the 
application  for  reinstatement  was  accompa- 
nied by  the  necessary  fees  then  In  arrears, 
assured  had  met  all  the  requirements  of  the 
constitution  and  by-laws  of  the  society,  and 
neither  the  secrehury  nor  its  officers  could  re- 
fuse to  recognize  sudti  reinstatement 

But,  as  we  have  seea,  a  contract  of  insur- 
ance can  only  be  kept  alive  by  payment  of  the 
premiums  within  the  time  speclQed.  In  case 
of  default,  as  here  shown,  it  was  Incumbent 
upon  the  insured  to  meet  the  provision  of  the 
policy  requiring  .  certificate  of  good  health 
"satisfactory  to  the  company,"  before  it  could 
be  revived,  unless  production  of  the  health 
certificate  was  waived  by  the  company.  Says 
'Mr.  Justice  Holloway  in  the  Kennedy  Case: 

"This  contract  requires,  in  addition  to  the 
acts  and  things  to  be  done  on  the  part  of  the 
insured,  that  the  society,  or  its  officers,  shall 
take  affirmative  action  which  involves  the  exer- 
cise of  discretion  and  judgment;  for  the  insured 
is  only  reinstated  upon  furnishing  satiafactory 


*  Reversed  In  bank. 
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evidence  that  he  is  in  good  health,  and  secur- 
ing the  approval  of  the  Grand  Secretary." 

To  precisely  the  same  effect  are  New  Tork 
Life  Insurance  Co.  v.  Scott,  23  Tex.  Civ.  App. 
541,  57  S.  W.  677 ;  Clifton  v.  Mutual  Life  In- 
surance Co.,  168  N.  C.  499,  84  S.  B.  817.  Col- 
lins V.  Metropolitan  Life  Insurance  Co.,  32 
Mont.  329,  80  Pac.  609,  1092,  108  Am.  St. 
Rep.  678,  is  in  harmony  with  these  views. 

By  the  express  terms  of  the  policy,  the  lia- 
bility of  the  defendant  was  unalterably  fix- 
ed. It  could  not  escape  payment  of  the  prin- 
cipal sum  to  the  beneficiary  upon  the  death 
of  the  fosured,  had  the  premiums  been  paid 
according  to  the  terms  of  the  policy.  By  the 
same  token,  the  beneficiary  could  not  hope  to 
enjoy  its.  fruits  wltheut  prompt  payment  of 
the  premiums,  or  within  the  time  fixed  by  the 
policy.  These  obligations  were  mutual.  Up- 
on default  of  any  one  of  the  payments  speci- 
fied the  liability  of  the  company  ceased  im- 
mediately, and  the  parties  were  not  restored 
to  their  status  quo  ante  imtil  the  insurability 
of  Nelson  had  been  proven  to  the  satisfaction 
of  the  company,  and  the  arrears  of  the  pre- 
mium with  interest  at  the  rate  of  5  per  centum 
per  annum  paid,  as  the  language  of  the  policy 
plainly  indicates.  The  August  10  install- 
ment was  nearly  2  months  overdue,  interest 
accruing  meanwhile.  Of  the  Interest  due  no 
tender  wa&  made.  The  check  did  hot  reach 
the  office  of  the  company  until  nearly  60  days 
after  the  payment  was  due.  To  work  a  res- 
toration of  the  policy  two  things  were  neces- 
sary under  Its  provisions:  Proof  of  Insur- 
ability satisfactory  to  the  company,  and  a 
tender  of  the  overdue  premium  and  interest 
from  the  time  of  default.  Assuming  that 
by  retaining  the  check  the  company  waived 
the  interest  on  the  overdue  premium,  evi- 
dence that  it  did  not  waive  production  of  the 
health  certificate,  as  the  policy  required,  is 
furnished  in  the  three  letters  addressed  to 
the  insured,  advising  him  that  the  policy  bad 
lapsed  and  that  the  health  certificate  was 
a  condition  precedent  to  the  restoration  of 
his  rights  in  the  premises.  Thompson  v.  In- 
surance Co.,  lie  Tenn.  557,  92  S.  W.  1098,  6 
L.  K.  A.  (N.  S.)  1039.  115  Am.  St  Rep.  823 ; 
Melvln  V.  Piedmont  Insurance  Co.,  150  N.  C. 
398,  64  S.  E.  180,  134  Am.  St.  Rep.  943. 

In  Clifton  V.  Mutual  Life  Insurance  Co., 
168  N.  C.  499,  84  S.  B.  817,  the  Supreme  Court 
of  North  Carolina,  dealing  with  a  similar 
question,  said: 

"We  agree  with  his  honor  ,that  there  is  no 
evidence  of  a  waiver  of  the  conditions  of  the 
folicj.  The  defendant  had  a  right  to  receive 
the  premium  and  hold  it,  awaiting  the  return 
of  the  health  certificate.  That  not  being  forth- 
coming, the  defendant  properly  returned  the 
premium  after  the  death  of  the  insured.  Re- 
ceiving the  premium  under  such  circumstances 
is  no  evidence  of  a  waiver.  •  •  •  In  Hay  v. 
Insurance  Co.,  143  N.  C.  257,  66  8,  E.  623,  the 
Chief  Justice  very  pertinently  says:  'It  is 
always  sad  when  one  who  has  made  payments 
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on  his  policy  deprives  hla  family  of  expected 
protcctim  by  failare  to  pay  at  a  critical  time. 
But  inavirance  is  a  basiness  proposition,  and 
no  company  could  survive  if  the  insured  could 
default  while  in  good  health,  but  retain  a  right 
to  pay  up  when  Impaired  health  gives  warning. 
It  is  a  warning  of  which  the  company  also  has 
the  right  to  talce  notice  when  asked  to  waive  a 
forfeiture.  It  is  the  insured's  own  fault  when 
he  does  not  make  a  payment  as  he  contracted.'  " 

[4]  The  letter  of  September  9,  addressed  to 
Merl  S.  Nelson,  informed  blm  that  he  had 
then  allowed  his  "policy  to  lapse  by  default 
In  payment  of  the  last  premium,"  a  .fact  of 
which  he  was  presumed  to  have  knowledge. 
By  the  letter  of  October  15,  receipt  of  his 
check  for  $16.49,  tendered  in  payment  of  the 
premium  due  August  lt»,  was  acknowledged 
and  he  was  again  advised  that  bis  policy  had 
lapsed  and  that  in  order  to  restore  the  same 
it  would  be  necessary  to  furnish  the  company 
with  a  satisfactory  certiflcato  of  health'; 
and  again,  on  December  8,  by  letter  he  was 
advised  that  his  policy  had  already  lapsed 
and  the  proceeds  of  his  check  placed  in  sus- 
pense pending  receipt  of  certifl«ite  of  health 
which  he  had  not  then  furnished,  and  never 
did  furnish,  and  that  "if  we  do  not  hear 
from  you  on  or  before  December  25,  we  will 
refund  your  check  of  $16.49." 

Our  opinion  is  that  the  policy  had  lapsed, 
that  the  letters  addressed  to  the  Insured 
clearly  negatived  a  waiver  of  the  forfeiture 
committed  by  the  insured,  and  tliat  the  judg- 
ment and  order  refusing  plaintiff  a  new  trial 
should  be  and  are  affirmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  HOLLOWAY,  HUR- 
LT,  and  MATTHEWS,  JJ.,  concur* 


ROBERTS  ttt  al.,  Stata  Board   of  Equaliza- 
tion, V.  LYNCH,  County  Assessor. 
(No.  3489.) 

(Supreme  Court  of  Utah.    June  16,  1920.) 

I.  Statutes  4=>205-4:onstnied  as  whole. 

What  a  statute  says  must  be  taken  as  a 
whole  in  construing  it 

2.  Taxation  ®=33860)— Bank  deposits  assess- 
able as  solvent  credits,  and  taxpayer  entitled 
to  deduct  debts. 
Under   Comp.   Laws   1917,   §S  5865,  587T, 
bank  deposits  should  be  assessed  for  taxation 
to   the  depositors  as  solvent   credits,   not   as 
money,  and  from  the  sum  total  of  his  credits 
a  taxpayer  is  entitled  to  a  deduction  of  debts 
owing  by  him. 

Action  by  B.  H.  Roberts  and  others,  con- 
stituting the  State  Board  of  Equalization, 
against  James  K.  Lynch,  as  County  Assessor 
ot  Salt  Lake  Ck>unty.     (Complaint  dismissed. 


Cheney,  Jensen  k  Holman,  of  Salt  lAke 
City,  for  plaintiffs. 

John  A.  Marshall,  A.  L.  Hoppaugh,  and 
Richard  Hartley,  Co.  Atty.,  and  James  Inge- 
bretsen,.  all  of  Salt  Lake  City,  for  defendant 

WEBER,  J.  By  this  action  plaintiffs  seek 
to  compel  defendant,  the  assessor  of  Salt 
JLiake  county,  to  assess  as  money  or  cash  in 
hand  the  bank  deposits  of  the  various  tax- 
payers of  the  county.  Plaintiffs  allege  that 
in  violation  of  an  order  issued  by  the  slate 
board  of  equalization  def«idant  has  treated 
bbnk  deposits  as  credits  from  which  the  debts 
of  the  taxpayer  may  be  deducted. 

It  is  conceded  that  bank  deposits  are  tax- 
able and  should  be  assessed  to  the  depositors. 
It  Is  also  conceded  that  the  relation  betn'een 
a  general  depositor  and  a  bank  is  that  of  cred- 
itor and  debtor;  that  the  general  deposit  be- 
comes the  property  of  the  bank  and  becomes 
and  is  part  of  a  general  fund  from  which  the 
depositor  is  paid  on  demand.  The  question 
presented  for  decision  Is  whether  bank  de- 
posits shall  be  assessed  for  taxation  as  mon- 
ey or  as  solvent  credits.  If  they  are  assessed 
as  money,  the  depositor  is  not  entitled  to  de- 
duct his  debts,  and,  if  bank  deposits  are  as- 
sessed as  solvent  credits,  the  taxpayer  may 
deduct  his  bona  fide  debts.' 

The  statutes  of  the  different  states  relat- 
ing to  the  assessment  of  bank  deposits  are 
so  variant  that  the  decisions  of  courts  of 
other  states  in  accord  with  the  varying  pro- 
visions of  different  statutes  are  of  little,  if 
any,  assistance  in  arriving  at  a  conclusion  in 
the  present  case.  In  some  of  the  states  mon- 
ey Is  defined  as  including  bank  deposits.  For 
instance.  In  Texas  bank  deposits  are  regard- 
ed as  cash,  not  as  credits,  because  the  statute 
defines  money  as  including  "every  dq>osit 
which  any  person  owning  tlie  same  or  h<M- 
Ing  in  trust  and  residing  in  this  state  Is  en- 
titled to  withdraw,  in  money  on  demand." 
Campbell  v.  Wiggins,  2  Tex.  Glv.  App.  13,  20 
S.  W.  735. 

Referring  to  Gray  v.  Street  Cora,  of  Bos- 
ton, 138  Mass.  414,  counsel  for  plaintiffs  in- 
sist that  "the  court  had  before  it  a  situation 
as  nearly  identical  to  the  one  before  this 
court  as  two  situations  conld  possiUy  be." 
The  statute  of  Massachusetts  defining  per- 
sonal property  dlstlugniSbes  money  on  deposit 
from  debts  due  the  person,  and  the  section  of 
the  statute  of  that  state  setting  forth  the 
form  of  valuation  list  made  by  the  assessor 
provides  that  In  the  column  for  "ratable  cash 
assets"  the  assessor  shall  enter  the  "  'amount^ 
of  money  at  interest  more  than  the  person 
assessed  pays  interest  for,  Including  public 
securities;  the  amount  of  money  on  hand,  in- 
cluding deposits  In  any  bank  or  in  any  say- 
ings bank,  which  is  not  exempted  by  law 
from  taxation ;'  and  other  kinds  of  personal 
estate."     The   Massachusetts   decision   was 
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based  upon  a  atatnte  that  differs  radloally 
from  that  of  this  state,  and  It  follows  that 
the  case  throws  -little  light  upon  the  question 
now  involved.  Nor  can  we  accept  Beard  v. 
People's  Savings  Bank,  63  Ind.  App.  185,  101 
N.  R  325,  as  persuasive.  In  Indiana  the  stat- 
ute provides  In  Its  tt/t  schedule  for  the  en- 
try, as  the  first  Item,  of  "money  on  hand  or 
on  dei>08lt,"  thus  treating,  for  taxation  pur- 
poses at  least,  money  on  band,  the  same  as 
money  on  deposit. 

In  Michigan  the  Legislature  has  listed  mon- 
ey under  "personal  property  credits,"  and  in 
City  of  Detroit  v.  Hertz,  184  Mich.  512,  151 
N.  W.  564,  the  court  concludes  that  money  on 
deposit  is  a  credit  because  so  listed  by  the 
Legislature. 

It'  would  he  futile  to  further  notice  deci- 
sions based  on  statutes  unlike  those  of  Utah. 
We  are  in  full  accord  with  counsel  for  plain- 
tlits  when  tb^  say: 

"The  question  of  whether  tlie  Legislature  has 
authorized  any  deduction  of  indebtedness  from 
moneys  on  deposit  in  banks  is  one  determined 
by  the  provisions  of' the  taxation  laws  of  this 
state,  and  in  their  provisions  the  answer  must 
b*  found." 

In  section  5866,  subd.  6,  Comp.  Laws  Utah 
1017,  the  word  "credit"  in  the  sense  in  which 
it  Is  used  in  the  statutes  on  taxation  is  de- 
fined as  "those  solvent  debts,  secured  or  un- 
secured, owing  to  a  person." 

Section  5877  provides  that  the  assessor  may 
require  from  any  person  a  statement  under 
oath  setting  forth  specifically  all  the  real  and 
personal  property  owned  by  such  person  or 
in  his  possession  or  under  his  control  at  12 
o'clock  M.,  on  the  Ist  day  of  January.  Such 
statement  must  be  in  writing,  showing  sepa- 
rately, among  other  things,  the  following: 

"1.  All  property  belonging  to,  daimed  by,  or 
in  the  possession,  or  under  the  control  or 
management  of  such  person.    *    *    • 

"5.  A  statement  of  all  lands  in  parcels  or 
subdivisions,  not  exceeding  640  acres  each,  and 
the  sections  and  fractional  sections  of  all  tracts 
of  land  containing  more  than  840  acres  wliich 
have  been  sectionized  by  the  United  States  gov- 
ernment; improvements,  and  personal  prop- 
erty, including  all  vessels,  steamers,  and  other 
water  craft,  and  all  taxable  state,  county,  city, 
or  other  municipal  or  public  bonds,  and  the 
taxable  bonds  of  any  person,  firm,  or  corpo- 
ration, and  the  deposited  money,  gold  dust, 
and  other  valuables,  and  the  names  of  the  per- 
sons with  whom  such  deposits  are  made,  and 
the  places  in  which  they  may  be  found;  all 
mortgages,  deeds  of  trust,  contracts,  and  other 
obligations  by  which  a  debt  is  secured,  and  the 
property  affected  thereby; 

"6.  All  solvent  credits,  secured  or  unsecured, 
due  or  owing  to  such  person,  or  to  any  firm 
of  which  he  is  a  member,  or  due  or  owing  to 
any  corporation  of  which  he  is  president,  secre- 
tary, cashier,  or  managing  agent,  deducting 
from  the  sum  total  of  such  credits  only  such 
debts,  secured  or  unsecured,  as  may  be  owing 
by  such  person,  firm  or  corporation." 


The  above  section  was  borrowed  from  ei- 
ther Montana  or  California;  the  latter  state 
having  enacted  in  1872  what  is  substantially 
section  6877,  supra.  Instead  of  nsing  the 
words  "deposited  money,  gold  dust  or  other 
valuables,"  both  the  California  and  Montana 
statutes  read: 

"Deposits  of  money,  gold  dust  or  other  valu- 
ables and  the  names  of  the  persons  with  whom 
snch  deposits  are  made  and  tlie  places  where 
they  are  to  b«  found." 

Money,  gold  dust,  and  other  valuables  are 
placed  in  a  class  by  themselves,  and  are  re- 
ferred to  as  "such  deposits" —  1.  e.,  such  de- 
posits of  money,  such  deposits  of  gold  dust, 
such  deposits  of  other  valuables.  The  de- 
posits referred  to  are  special  deposits,  the 
money,  gold  dust,  diamonds,  or  other  valu- 
ables being  placed  in  some  drawer,  safe,  or 
other  receptacle,  the  transaction  being  a  bail- 
ment and  the  bailor  being  entitled  to  a  re- 
turn of  the  identical  property  that  has  beea 
deposited.  It  appears  that  the  particular 
question  here  Involved  has  not  l>een  decided 
by  the  Supreme  Court  of  either  Montana  or 
California,  but  in  Clark  t.  Maher,  34  Mont. 
S&d,  87  Pac.  272,  It  was  held  that  moneys  due 
from  other  banks  and  subject  to  draft  are 
solvent  credits  from  which  the  depositing 
bank  is  entitled  to  deduct  its  debts. 

Pacific  Coast  Sav.  Soc.  v.  San  Francisco, 
133  Cal.  14,  65  Pac.  16,  is  to  the  effect  that 
a  t>alance  of  money  account  on  general  de- 
posit in  a  bank  ouUlde  of  the  stat»i  held  by 
a  corporation  having  its  principal  place  of 
business  in  the  state,  is  taxable  as  a 
solvent  °  credit  to  the  California  corpor- 
ation. If  deposits  in  banks  outside  of 
the  state  are  considered  solvent  credits  from 
which  the  California  taxpayer  may  deduct 
bis  bona  fide  debts,  why  should  not  his  de- 
posits in  banks  Inside  the  state  be  considered 
solvent  credits  under  the  laws  of  either  Cali- 
fornia or  Utah?  'It  would  be  splitting  hairs 
to  distinguish  between  the  words  "deposit 
of  money,"  as  used  in  the  California  and  Mon- 
tana statutes,  and  "deposited  money,"  as  it 
occurs  in  our  tax  law.  "Deposited  money, 
gold  dust,  and  other  valuables,  with  whom 
such  deposits  are  made  and  the  places  in 
which  they  may  be  found"  means  something 
different  from  credit  balances  in  bank  ac- 
cornnts.  This  is  evident  from  die  fact  that 
"deposited"  is  used  not  only  in  connection  with 
money,  but  also  refers  to  gold  dust  and  other 
valuables,  the  whole  sentence  plainly  refer- 
ring to  money  that  is  deposited  as  gold  dust 
is  deposited,  or  as  other  valuables  are  de- 
posited, in  some  "place  of  deposit" — some 
receptacle,-  safe,  or  vault — and  not  to  a  debt 
due  from  some  one,  or  to  a  bank  deiXMlt 
which  is  but  a  debt  from  the  bank  to  the  de- 
positor. The  directions  that  the  taxpayer 
shall  "give,  the  names  of  the  persons  with 
whom  such  deposits  are  made  and  the  places 
where  they  may  be  found"  plainly  indicate 
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that  for  the  purpose  of  preventing  such  prop- 
erty from  escaping  taxation  the  legislature 
provided  for  the  disclosure  of  the  hiding 
places  where  gold  dust,  Jewelry,  diamonds, 
coin,  money,  and  other  valuables  were  placed 
or  secreted. 

[1]  In  their  argument  plaintiffs  refer  to 
"deposited  money,"  and  when  they  say  that  the 
Legislature  in  Utah  has  excluded  "deposited 
money"  from  the  classification  of  solvent  cred- 
its, they  treat  the  words  "deposited  mon- 
ey" as  synonymous  with  "bank  deposits." 
What  the  statute  says  must  be  taken  as  a 
whole.  Particular  words  taken  from  the  con- 
text may  be  given  and  may  often  have  an 
entirely  different  meaning  than  when  read  In 
connection  with  the  language  with  which  they 
occur  In  the  statute.  So  here  "deposited  mon- 
ey," when  standing  alone,  separated  from  the 
sentence  In  which  it  occurs,  might  fairly  be 
held  to  include  bank  deposits,  but,  in  our 
opinion,  "deposited  money"  as  used  In  sec- 
tion 5877,  supra,  cannot  reasonably  be  de- 
fined or  construed  as  embracing  bank  de- 
posits. If  the  Legislature  intended  to  ex- 
clude bank  deposits  from  the  classification 
of  solvent  credits,  it  would  imquesttonably 
have  employed  language  similar  to  that  used 
in  Massachusetts  or  some  of  the  other  states 
and  would  have  said  "money  on  hand,  Includ- 
ing deposits  in  any  bank,"  etc.  If  it  was  the 
intention  to  take  bank  deposits  from  the  class 
of  solvent  credits  and  for  the  purjwse  of  tax- 
ation transmute  a  credit  in  a  bank  into  ac- 
tual monty  in  the  taxpayet^'s  hand  or  pocket, 
the  Legislature  would  certainly  have  resort- 
ed to  the  use  of  more  suitable  language  to 
express  such  Intent 

[2]  In  our  opinion,  bank  deposits  should 
be  assessed  to  the  depositors  as  solvent  cred- 
its, and  from  the  sum  total  of  his  credits  the 
taxpayer  is  entitled  to  a  deduction  of  such 
debts  as-  may  be  owing  by  him.  The'  com- 
plaint in  this  case  Is  therefore  dismissed. 

OORFMAN,  0.  J.,  and  FRIOK,  GIDEON, 
and  THURMAN,  J  J.,  concur. 


HERALD  V.  SMITH.     (N«.  3425.) 

(Supreme  Court  of  Utah.    June  9,  1920.) 

I.  Municipal  corporations  (g=>706(7)— Child  not 
gallty  of  contributory   negligence  as   matter 
of  law  when  run  over  by  automobile. 
A  child  of  four  years  and  ten  months  can 
not  as  a  matter  of  law  be  held  to  have  appreci- 
ated the  danger  of  crossing  a  street  when  an 
automobile  was  approaching,  and  is  not  pre- 
sumed to  conduct  herself  as  an  adult  person 
would  under  similar  circumstances.!- 


■  G«sa8  V.  O.  S.  L.  R.  R.,  £3  Utah,  166,  93  Pac. 
279,  13  1,.  R.  A.  (N.  S.)  1074;  Qroeebeck  v.  Lakeside 
Printing  Co.,  ISt  Pac  103. 


2.  Negllgenoe  €=»85  (2)— Degree  of  car*  ra- 
quirwl  of  child  graduated  to  age. 

The  degree  of  care  required  of  a  child  must 
be  graduated  to  its  age,  ci^Miclty,  and  experi- 
ence, and  must  be  measured  by  what  might  ordl- 
narUy  be  expected  of  a  child  of  like  age  and 
capacity  under  similar  conditions,  and,  if  it 
acted  as  might  reasonably  be  expected  of 
such  a  child,  it  cannot  be  charged,  with  con- 
tributory  negligence. 

3.  Municipal  corporatloas  «=»705(3)— Care  re- 
quired of  autofflobillst  oa  atreet;  "ordinary 
care." 

An  operator  of  an  automobile  on  a  public 
street  is  not  an  insurer  against  damages  to 
children  or  other  persons,  and  is  only  required 
to  exercise  ordinary  care,  or  such  care  as  an 
ordinarily  prudent  person  would  exercise  under 
like  or  similar  dream  stances,  but  the  degree  of 
care  required  to  be  exercised  will  be  greater 
when  the  safety  of  children,  or  others  of  im- 
mature judgment,  ia  involved,  and  when  such 
facts  are  known  to  the  operator  of  the  car. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ordi- 
nary Care.] 

4.  MualeiMl  eorpsraUOM  «sa705(3)--Blowiag 
born  by  automoMllst  did  Mt  relieve  of  ebarv* 
of  aegligeno*  as  to  oblld. 

The  faet  that  defendant  automobilist  sound- 
ed a  horn  when  approaching  a  girl  under  five 
years  of  age  about  to  cross  the  street  could  not 
relieve  him  of  the  charge  of  negligence,  as  such 
a  child  could  not  appreciate  or  understand  the 
object  sought  or  the  reaSons  given  for  siich 
warning. 

5.  Municipal  corporations  ®=3706 (6)  —  Negli- 
gence of  automobilist  running  over  child  for 
Jury. 

In  an  action  for  personal  injuries  to  a  little 
girl  four  years  and  ten  months  old,  received 
when  tun  down  by  defendant's  antomobile, 
whether  defendant  was  ne^gent  in  assuming 
that  the  little  girl  would  not  get  in  front  of 
the  automobile  after  having  seen  it  held  for  the 
Jury. 

Appeal  from  District  Court,  Cache  County; 
J.  D.  Call,  Judge. 

Action  by  Charlotte  Herald,  guardian,  etc., 
against  Abraham  Smith.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Le  Roy  B.  TouDg,  of  Brlgbam  City,  for  ap- 
pellnnt. 

Walters  &  Harris,  of  Logan,  for  respond- 
ent. 

GIDEON,  J.  Plaintiff,  a  minor,  by  her 
guardian,  brings  this  action  to  recover  dam- 
ages for  personal  injuries  resulting  from  an 
automobile  accident  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant. 
The  grounds  of  negligence  alleged  are:  (a) 
That  defendant  operated  the  car  at  an  ex- 
cessive rate  of  speed;  (b)  failure  to  give  any 
warning  or  to  look  ahead  to  see  if  pedestri- 
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ans  w«re  crasalog  the  Intersection  of  the 
street;  (c)  fallnre  to  have  the  car  nnder 
proper  control  when  crossing  the  Intersection; 
and  (d)  operating  said  car  In  a  negligent  and 
careless  manner  without  regard  to  the  safety 
of  the  plalntur.  i 

The  defendant  denied  the  negligence  and 
set  up  as  an  afflrmatlTe  defense  what  is 
designated  contributory  negligence.  At  the 
close  of  the  testimony,  the  court  directed  the 
Jury  to  return  a  verdict  no  cause  of  action. 
The  plaintiCC  appeals,  and  assigns  that  ruling 
of  the  court  as  error. 

The  accident  occurred  on  the  main  street 
of  a  village  in  Cache  county,  this  state.  The 
following  diagram  will  assist  in  understand- 
ing the  facts: 
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On  the  afternoon  of  the  day  of  the  accident 
the  plalntur,  pulling  a  small  express  wagon, 
came  down  the  cement  sidewalk,  traveling 
westward  on  the  north  side  of  Depot  street, 
and  on  arriving  at  the  street  intersection,  at 
a  point  at  or  near  A  on  the  diagram,  turned 
and  proceeded  to  cross  the  street  to  the  south 
corner,  upon  which  a  bank  is  located.  A  small 
automobile  was  parked  at  the  point  marked  A. 
There  was  also  a  tree  neiv  that  point.  The 
plaintiff  passed  behind  the  automobile,  nnder 
the  tree,  ^nd  turned  south  across  the  street. 
About  the  same  time  the  defendant  approach- 
ed the  intersection  driving  north  on  the  west 
side  of  Main  street.  There  was  no  obstruction 
ta prevent  the  defendant  from  seeing  the  plain- 
tiff at  the  time  or  immediately  after  she 
turned  across  the  street  from  the  point  mark- 
ed A.  The  testimony  of  the  plaintiff's  witness- 
es is  that  defendant  approached  the  Intersec- 
tion traveling  about  12  or  16  miles  per  hour; 
that  he  did  not  slackoit  his  speed  perceptibly 
until  after  the  accident.  The  testimony  of 
defendant  is  that  in  approacliing  the  intersec- 
tlcm  from  the  south  he  was  traveling  at  the 
rate  of  about  10  miles  per  hour,  and  that  In 
turning  eastward  to  cross  the  railroad  track 
)ie  slackened  his  speed  to  about  6  miles  per 
hour.  A  cement  walk  some  8  or  4  feet  wide 
runs  from  the  point  A  southward  across 
Depot  street  to  the  bank,  and  the  child  was 
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traveling  along  that  walk,  pulling  the  express 
wagon.  Defendant's  testimony  is  to  the  ef- 
fect that  he  observed  the  child  while  cross- 
ing, or  immediately  after  crossing,  the  rail- 
road track,  and  at, that  time  the  automobile 
was  proceeding  at  a  rate  of  about  6  miles  per 
hour;  that  the  plaintiff  at  that  moment  ha4 
left  the  sidewalk  and  had  advanced  into  the 
street  along  the  cement  crosswalk  probably 
some  7  or  8  feet;  that,  upon  observing  the 
child  he  feared  an  acddmt;  that  he  Im- 
mediately blew  the  horn  of  the  autcMnobile, 
and  that  the  child  stopped.  At  that  time  he 
was  some  40  of  45  feet  from  the  plaintiff. 
Defendant  seems  to  have  acted  ni)on  the 
theory  that,  as  the  child  stc^iped  when  he 
blew  the  horn,  he  had  a  right  to  assume  that 
she  would  not  move  forward.  He  tlierefore 
proceeded  to  advance.  At  the  same  time, 
apparently,  the  plaintiff,  without  much  re- 
gard to  the  aiq^roach  of  the  automobile  (and 
from  the  testimony  it  appears  that  her  atten- 
tion was  centered  more  on  the  little  wagon 
than  anything  else),  proceeded  to  go  forward, 
and  was  either  struck  hy  the  automobile  or 
she  walked  against  the  running  board  and 
was  thrown  backward  over  the  express  wagon 
and  sustained  the  injuries  complained  of. 

The  witnesses  all  agree  that  the  accident 
happened  at  or  near  the  point  matted  B  on 
the  diagram,  whidi  is  some  two-thirds  or 
three-fourths  of  the  distance  across  the  street 
from  the  north  to  the  south.  As  stated, 
there  is  some  conflict  In  the  testimony  as  to 
the  rate  ot  speed  at  the  particular  moment  of 
the  injury.  We  regard  that,  however,  as  of 
little  moment.  It  appears  from  the  defend- 
ant's testimony  that  he  saw  the  plaintiff  in 
ample  time  to  have  avoided  the  accident  had 
he  assumed  that  the  plaintiff  would  not  heed 
the  warning  given,  if  any  was  given,  and  re- 
main In  the  place  where  she  was  until  after 
defendant's  automobile  had  passed. 

[1,2]  The  plaintiff  was  a  little  girl  four 
years  and  ten  months  old.  She  was  lawfully 
on  the  street  at  the  time  of  the  accident. 
'The  defendant's  duty  to  the  plaintiff  cannot 
be  measured  by  what  he  might  reasonably 
have  expected  to  be  the  conduct  of  an  adult 
person  in  such  circumstances.  It  was  his 
duty  to  avoid  the  accident  If  possible  in  the 
exercise  of  ordinary  care,  and  it  was  for  the 
Jury  to  say  whether  he  was 'Justified  in  as- 
suming that  the  plaintiff  would  do  or  might 
do  the  acts  which  the  testimony  shows  she 
actually  did.  A  child  of  that  age  cannot,  as 
a  matter  of  law,  be  held  to  have  appreciated 
the  danger  and  is  not  presumed  to  conduct 
herself  as  an  adult  person  would  under  sim- 
ilar circumstances.  There  Is  nothing  In  the 
record  to  indicate  that  the  plaintiff  had  suf- 
flelent  capacity  to  understand  or  appreciate 
the  danger  to  which  she  was  exposed  by  the 
approach  of  the  defendant's  automobile.  In 
fact,  the  contrary  appears. 

"The  degree  of  care  required  of  a  child  must 
be  graduated  to  its  age,  capacity,  and  experi- 
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encc,  and  moat  be  measared  by  what  might 
ordinarily  be  expected  from  a  child  of  like  ace, 
capacity,  and  experience  under  similar  condi- 
tions. If  it  acted  as  might  reasonably  be 
expected  of  such  a  child,  it  cannot  be  charged 
with  contributory  negligence."  Gesas  v.  O.  S. 
L.  R.  R.,  33  Utah,  156,  93  Pac.  279,  13  L.  R. 
A.  (N.  S.)  1074. 

See,  also,  Groesbeck  t.  Lakeside  Printing 
Co.,  186  Pac.  103. 

[S]  There  is  no  testimooy  In  the  record 
tending  to  prove  that  defendant  did  not  have 
hia  car  under  control  or  that  he  was  operat- 
ing It  in  a  reckless  manner,  but  there  Is  testi- 
mony, In  our  Judgment,  entitling  the  plaintiff 
to  have  the  question  submitted  to  the  Jury 
whether  or  not  the  defendant  was  n^llgent 
In  proceeding  over  the  cement  crosswalk  in 
disregard  of  plaintiff's  rights,  after  he  had 
observed  the  approach  of  plaintiff  and  knew 
that  an  accident  was  imminent  and  made  no 
effort  to  stop  the  car.  An  operator  of  an  au- 
tomobile on  a  public  street  is  not  an  insurer 
against  damages  to  children  or  other  persons. 
He  is  only  required  to  exercise  ordinary  care 
or  such  care  as  an  ordinarily  prudent  person 
would  exercise  under  like  or  similar  circum- 
stances, and,  as  indicated,  tlie  degree  of  care 
required  to  1>e  exercised  will  be  greater  when 
the  safety  of  diUdren  or  others  of  immature 
Judgment  is  involved,  and  when  such  facts 
are  known  to  the  operator  of  the  car.  What 
would  constitute  reasonable  care  in  one  case 
might  not  be  reasonable  care  in  another. 
Berry,  Automobiles  (2d  £d.)  |  279,  and  cases 
cited. 

[4]  There  is  a  conflict  In  the  testimony  re- 
specting whether  the  defendant  sounded  the 
horn  of  the  automobile  at  or  about  the  time 
he  crossed  the  street  car  track.  Under  the 
circumstances  and  facts  of  this  case  It  is  im- 
material whether  such  alarm  was  given  or 
not.  The  plaintiff  was  a  little  girl  not  yet  five 
years  of  age.  The  ordinary  child  of  that  age 
could  neither  anireciate  nor  understand  the 
object  sought  or  the  reasons  for  giving  such 
warning.  If  it  made  any  impression  at  all 
upon  her  mind,  she  probably  accepted  it  as 
for  her  amusement  rather  than  anything  else; 
in  other  words,  we  regard  the  fact  as  to 
whether  defendant  sounded  the  horn  as  im- 
material. It  would  In  no  way  relieve  the  de- 
fendant of  the  charge  of  negligence,  if  he  was 
n^lig^it  in  going  forward  after  be  observed 
the  child  crossing  the  street,  nor  would  it 
charge  the  plalatiff  with  contributory  negli- 
gence. 

The  testimony  shows  that  the  Intersection 
of  the  streets  was  in  the  center  of  the  town 
where  the  accident  happened.  A  bank  occu- 
pied one  corner,  a  restaurant  another,  and  a 
store  eadi  of  the  other  two  comers.  We  are 
not  prepared  to  say  that  operating  an  auto- 
mobile over  such  intersection  at  the  rate  of  12 
to  15  miles  per  hour,  as  witnesses  for  plain- 
tiff testified,  was  reasonable  under  the  clr- 


comstanoes.  The  facts,  however,  do  not  shoir 
that  the  operation  of  the  car  at  that  rate  of 
speed  was  the  canse  of,  or  contributed  to,  the 
accident.  The  only  negligence  of  defendant 
shown  by  the  testimony,  if  he  was  guilty  of 
any,  was  in  p»oceedlng  eastward  over  the 
crosswalk  after  he  observed  the  child,  upon 
the  assumption  that  the  plaintiff  would  heed 
hia  ai^roach  and  remain  away  from  the 
course  of  the  automobile. 

[6]  We  are  of  the  opinion,  and  so  hold,  that 
the  plaintiff  was  entitled  to  have  that  ques- 
tion submitted  to  the  Jury  under  proper  in- 
structions as  to  the  degree  of  care  required 
of  the  defendant  under  all  the  circumstances 
shown  by  the  record.  These  conclusions  are 
supported  by  Meserve  v.  Iiibby  (Me.)  15  N.  C. 
C.  A.  781,  98  Atl.  754,  and  Deputy  v.  Klmmell, 
8  N.  O.  C.  A.  369,  80  S.  B.  919.  The  recent 
cases  bearing  upon  the  question  herein  con- 
sidered are  collated  In  the  note  to  Meserve  v. 
Libby,  supra. 

It  follows  that  the  Judgment  of  the  district 
court  must  be  reversed,  and  a  new  trial  grant- 
ed. Such  is  the  order;  appellant  to  recover 
costs. 

CORFMAN,  0.  J.,  and  FRICE.  WEBER, 
and  THUBMAN,  JJ.,  concur.  . 


GEO.  A.  1.0WE  CO.  et  al.  v.  INDUSTRIAL 
COMMISSION  OF  UTAH.    (No.  3484.) 

(Supreme  Court  of  Utah.    June  20,  1920. 
Rehearing  Denied  July  16,  1920.) 

1.  Master  and  servant  €=3405 (5)  —  Evidence 
held  to  show  dependency  within  Compensa- 
tion Law. 

In  a  proceeding  for  compensation  claimed 
by  father  and  mother  of  deceased  servant,  evi- 
dence held  to  establish  the  partial  dependency 
of  the  claimants  within  Laws  1017,  e.  100,  as 
amended  by  Laws4019,  c.  63. 

2.  Master  and  servant  ^=>4I7(7)— Finding  of 
dependency  within  Compensation  Law  con- 
clusive. 

The  decision  of  the  Industrial  Commission 
is  conclusive  on  the  question  of  dependency 
of  claimants  awarded  compensation  for  the 
death  of  a  servant,  where  sustained  by  some 
substantial  testimony. 

3.  Master  and  servant  «=>4 IS— Compensation 
award  not  Invalidated  by  failure  to  find  dally 
wage. 

Claimants  having  established  partial  de- 
pendency on  deceased  servant  under  Iviws 
1010,  c.  63,  amending  Comp.  Laws  1917,  { 
3140,  sobd.  3,  an  award  based  on  the  average 
weekly  wage  was  not  invalid  because  the  com- 
mission failed'  to  make  a  finding  as  to  amount 
of  the  daily  wage,  especially  where  under  th^ 
evidence  the  only  finding  that  could  have  been 
made  would  justify  the  award. 
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4.  Master  anil  servant  iS=34l7(7)~Amouiit  of 
oompensatlon  awarded  Mt  reviewable. 
Where  the  amoont  of  compensation  award- 
ed by  the  Indoatrlal  Commiaaion  is  sastained 
by  some  substantial  evidence,  it  is  not  the  prov- 
ince of  reviewing  court  to  disturb  it.i 

Petition  by  Robert  J.  Eames  and  wife,  aa 
father  and  mother  and  Lucy  K.  Eames,  to 
the  Industrial  CommisslcHi  of  TJtab  for  an 
award  against  Geo.  A.  Lowe  Company,  em- 
ployer. Award  granted.  Application  for  re- 
hearing denied,  and  the  employer  and  the 
^tna  Life  Insurance  Company,  Insurer,, 
bring  certiorari  to  the  Industrial  Commis- 
sion.    Award  sustained. 

De  Vine,  Stine  &  Gwllliams,  of  Ogden,  for 
plaintiffs. 

Dan  B.  Shields,  Atty.  Gen.,  and  Chez  & 
Barker,  of  Ogden,  for  defendant. 

CORFMAN,  C.  J.  On  the  27th  day  of  De- 
cember, 1919,  George  W.  Eames,  of  Harris- 
ville,  Utah, 'met  his  death  by  reason  of  an 
accident  arising  out  of  and  in  the  course 
of  his  employment  with  the  plaintift  Geo. 
A.  Lowe  Company.  The  plaintift  JEtna  Life 
Insurance  Company  was  the  ^insurance 
carrier  of  Geo.  A.  Lowe  Company.  . 

Under  the  provisions  of  chapter  100,  Laws 
of  Utah  1917,  as  amended  by  chapter  63, 
Laws  of  Utah  1919,  Robert  J.  Eames  and 
Lucy  K.  E^mes,  the  father  and  mother  of 
said  George  W.  Eames,  filed  their  petition 
for  compensation  with  the  Industrial  Com- 
mission of  Utah,  claiming  that  they  were 
dependents  of  the  decedent.  After  the  issues 
were  Joined  and  a  hearing  had,  the  said 
commission  made  an  award  against  the  plain- 
tiff Geo.  A.  Lowe  Company,  granting  to  the 
said  claimants  compensation  at  the  rate 
of  $11.25  per  week  for  a  period  of  284  weeks, 
but  not  to  exceed  $3,199.  After  an  applica- 
tion for  a  rehearing,  which  was  denied  by  the 
commission,  the  proceedings  were  brought  to 
this  court  for  review  under  a  writ  of  certio- 
rari sued  out  by  the  plaintUTs.  They  con- 
tend that  the  award  made  by  the  commis- 
sion should  not  be  sustained:  First,  for 
the  reason  that  the  evidence  was  insuflacient 
to  establish  the  dependency  of  the  claimants ; 
secondly,  that  the  commission  failed  to  make 
any  finding  of  the  average  weekly  wage  of 
decedent;  and,  thirdly,  that  the  award  made 
was  excessive. 

[1,2]  The  record  shows  that  claimants 
are  the  parents  of  the  decedent.  They  own- 
ed and  lived  upon  a  larm  heavily  incumber- 
ed by  a  mortgage.  Their  family  Included  two 
daughters,  under  age,  the  decedent  and  his 
grandparents,  all  of  whom  reside  to- 
gether and  were  dependent  upon  the  income 
from  the  farm  for  the  necessaries  of  life. 


>  BvaLS  T.  Ind.  Com.  ot  Utah,  174  Pac.  825;   Re- 
teuna  v.  Ind.  Com.  ot  Utah,  .185  Pac.  535. 


The  decedent,  age  20  years  and  10  months, 
had  assisted  his  parents  in  doing  the  gen- 
eral farm  work,  exoq>t  when  occasionally 
employed  elsewhere,  at  which  times  he  would 
contribute  his  earnings  to  the  family  sup- 
port, Including  apparel  for  himself  and  at 
times  for  other  members  of  the  family.  At 
the  time  of -the  accident  in  which  decedent 
was  killed  be  was  an  employ^  of  the  plain- 
tiff Geo.  A.  Lowe  Company  and  had  been 
earning  under  said  employment  $3.25  per 
day  6  days  in  a  week,  for  a  period  of  about 
3  months.  During  the  time  he  was  thus 
engaged  with  the  Geo.  A.  Lowe  Company  he 
had  obtained  his  lodging  and  meals  without 
charge  at  claimants'  home.  On  account  of 
his  absence  from  work  on  the  farm  it  was 
arranged  between  himself  and  the  claimants 
that  he  should  contribute  his  earnings  in 
payment  of  other  help  employed  to  assist  in 
doing  the  farm  work.  As  to  the  exact 
amoimt  in  dollars  and  cents  derived  from, 
and  the  full  extent  of,  the  dependency  of 
claimants  upon  the  decedent,  the  record  is 
not  certain  and  clear,  but  that  they  were  de- 
ifendent  upon  and  that  they  received  practi- 
cally all  of  decedent's  earnings  and  the  bene- 
fits of  his  labor  cannot  be  doubted  from  a 
reading  of  the  evidence.  All  that  may  be 
said  in  this  connection  is  that  decedent  was 
at  the  time  of  the  accident  capable  of  and 
wtis  earning  $3.25  per  day,  that  all  of  his  life 
he  had  contributed  his  labor  and  earnings  to 
the  support  of  claimants,  and  that  there  is 
substantial  evidence  In  the  record  tending 
to  show  that  claimants  were  dependent  upon 
decedent's  labors  and  earnings  for  the  sup- 
port and  maintenance  of  themselves  and  the 
members  of  their  family.  Dependency  in  this 
class  of  cases  has  been  universally  held  to  be 
a  question  of  fact  to  be  determined  by  the 
commission,  not  the  reviewing  court.  Doa- 
ker's  Compensation  Law,  S  170. 

Under  the  facts  and  circumstances  of  this 
case  as  disclosed  by  the  record,  we  think 
partial  dependency  of  the  claimants  was 
fully  established  within  the  purview  and 
meaning  of  our  statute.  Further,  the  deci- 
sion of  the  commission  was  final  and  conclu-. 
slve  on  this  question  as  well  as  all  other 
questions  ef  fact  where  there  is  some  sub- 
stantial testimony  in  the  record  to  sustain 
it  Smith  v.  National  Sash  &  Door  Co.,  96 
Kan.  816,  153  Pac.  533;  Herrick  Case,  217 
Mass.  Ill,  104  N.  E.  432;  In  re. Kelly's  Case, 
222  Mass.  538,  111  N.  E.  395;  Walz  et  al.  v. 
Holbrook,  Cabot  &  Rollins  Corp.,  170  App. 
Dlv.  6,  155  N.  X.  Supp.  703. 

[3]  The  next  question  presented  by  the 
plaintiff  is  whether  or  .not  the  failure  of  the 
commission  to  make  a  finding  as  to  the  daily 
wage  of  decedent  at  the  time  of  the  acci- 
dent invalidates  the  award. 

Having  established  partial  dependency  up- 
on   the    decedent,    under   the   provisions   of 
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section  3140,  subd.  3,  as  amended  by  chapter 
63,  Laws  of  Utab  1919,  claimants  were  en- 
titled to  "60  per  cent,  of  the  average  weekly 
wages,  but  not  to  exceed  the  maximum  of 
$16.00  per  week,  and  to  continue  for  all  or 
such  portion  of  the  period  of  six  years  after 
date  of  the  Injury  as  the  commission  In 
each  case  may  determine,  and  not  to  amount 
to  more  than  a  maximum  of  $5,000.00." 

The  evidence  shows  beyond  any  dispute 
that  decedent  was  earning  at  the  time  of  the 
accident  $3.25  per  day.  The  commission 
failed  to  make  any  such  finding.  Had  the 
commission  made  a  finding,  no  other  finding 
than  one  to  that  effect  could  have  been  made 
unda:  the  evidence  before  It  There  appears 
In  the  record,  however,  a  purported  copy  of 
an  unsigned  stipulation  certified  imder  seal 
by  the  clerk  of  the  commission  "that  the 
wage  earned  by  decedent  at  the  time  of  the 
accident  was  $3.26  per  day,  working  6  days 
per  week."  By  permission  of  the  court  an 
affidavit  made  by  the  referee  was  filed,  stat- 
ing in  substance  that  the  said  stipulation 
with  respect  to  wages  earned  by  decedent  was 
a  clerical  error,  and  that  no  such  stipulation 
was  made  by  the  Interested  parties.  Be  that 
as  It  may,  we  find  no  express  requirement  in 
the  act  that  such  a  finding  Is  necessary  to 
a  valid  award,  and  in  any  event  we  cannot 
conceive  of  any  good  reason  why  an  award 
should  be  set  aside  by  reason  of  such  failure 
and  the  case  referred  back  to  the  commis- 
sion when,  as  in  this  case,  no  other  finding 
could  be  made  under  the  evidence  than  that 
decedent  earned  $3.25  per  day  at  the  time  of 
the  accident.  Such  a  finding  would,  if  the 
case  were  referred  back  to  the  commission, 
be  the  only  finding  in  that  regard  that  could 
be  made,  and  not  only  that,  but  it  would 
support  the  award,  be  conclusive,  and  not 
subject  to  review  by  this  court,  in  view  of 
the  testimony  heretofore  pointed  out. 

Notwithstanding  the  liberal  provisions  of 
our  statute  with  respect  to  proceedings  held 
by  the  commission,  we  think  It  would  be 
better,  although  not  legally  essential,  If  the 
commission  would  in  all  cases  make  finding^, 
upon  which  they  predicate  an  award. 

[4]  Lastly,  the  plaintifl^s  complain  that  the 
award  made  is  excessive.  They  assign  many 
reasons  in  support  of  their  contention.  We 
wilfnot  pause  to  discuss  them  in  detail.  As 
we  view  the  record  under  consideration,  the 
award  made  by  the  commission  did  not  ex- 
ceed the  powers  granted  to  it  by  the  statute. 


Both  the  matter  of  dependency  and  the 
amount  to  be  awarded  were  questions  of 
fact  for  their  ascertainment  and  determina- 
tion from  the  evidence  before  them,  and  It  Is 
not  by  statute  or  otherwise  made-  our  prov- 
ince as  a  reviewing  court  to  disturb  the 
award  so  long  as  there  is  some  substantial 
evidence  to  sustain  It.  Murphy's  Case,  218 
Mass.  279,  105  N.  E.  635 ;  Appeal  of  Hotel 
Bond  Co.,  89  Conn.  143,  93  Atl.  245;  Evana 
V.  Ind.  Com.  of  Utah,  174  Pac.  825;  Reteuna 
V.  Ind.  Com.  of  Utah,  185  Pac  535. 

Under  the  provisions  of  the  act  onr  review 
Is  confined  in  this  class  of  cases  to  certain 
defined  and  fixed  subjects  and  can  be  extend- 
ed no  further  than  to  determine  whether  or 
not: 

"(1)  The  commission  acted  withont  or  in  ex- 
cess of  Its  powers;  (2)  if  findings  of  fact  are 
made,  whether  or  not  such  findings  of  fact 
support  the  award  under  review." 

We  think  the  Jurisdictional  facts  entitling 
the  commission  to  exercise  Its  powers  in 
the  present  case  were  fully  and  completely 
established  by  the  proceedings  as  shown  by 
the  record  before  us.  There  can  be  no  doubt 
about  that.  If  there  had  been  full  and  com- 
plete findings  instead  of  only  partial  findings 
made  by  the  commission,  such  findings  of 
fact  would  have  amply  supported  the  award. 
Failure  In  that  regard,  therefore,  should  not 
defeat  the  purposes  of  the  a(5t  to  secure  for 
employ^  and  their  dependents  the  prompt 
payment  of  compensation  under  its  provi- 
sions. A  substantial  compliance  with  its 
provisions  is  all  that  Is  legally  required.  The 
act  Itself  provides : 

"A  substantial  compliance  with  the  require- 
ments of  this  act  shall  be  sufficient  to  give  ef- 
fect to  the  orders  of  the  commission,  and  they 
shall  not  be  declared  Inoperative,  illegal  or 
void  for  any  omission  of  a  technical  nature  in 
respect  thereto." 

In  this  case  we  think  the  record  conclusive- 
ly shows  that  the  claimants  were  dependent 
upon  the  labors  and  earnings  of  the  d»- 
cedent.  He  was  receiving  at  the  time  of  hia 
death  $3.25.  per  day.  The  amount  earned 
supports  the  award.  The  award  made  to 
claimants  was  within  the  limit  prescribed  by 
the  statute,  and  should  be  sustained. 

It  is  so  ordered. 

FRICK,  WEBER,  GIDEON,  and  THUB- 
MAN,  JX,  concur. 
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CONSOLIDATED     WAGON     &     MACHINE 
CO.  V.  WRIGHT.     (NO.  3405.) 

(Supreme  Court  of  Utah.    Jane  21,  1920.) 

1.  Sales  <s=>288(2)— Purchaser  held  not  bound 
by  card  signed  showing  goods  were  satisfac- 
tory. 

In  seller'!  action  for  the  purchase  price  of 
a  harvesting  machine,  defended  on  the  ground 
that  it  failed  to  work  as  warranted,  a  satis- 
faction card  signed  by  defendant  without  read- 
ing it,  upon  representation  of  plaintiff's  expert 
that  it  only  showed  the  latter'a  presence,  and 
which  stated  that  the  machine  worked  satisfac- 
torily, was  of  no  more  solemnity  than  such  an 
oral  declaration  of  defendant  would  have  been, 
and  did  not  bind  him  where  the  facta  were  oth- 
erwise as  shown  by  the  expert's  own  statement, 
buyer's  complaints,  and  expert's  return  to  op- 
erate tha  machine. 

2.  Sales  «=3285(4)— Waiverof  notice  of  breadi 
of  warranty  by  taking  charge  of  setting  ap 
warranted  maehlne. 

The  rule  that  a  buyer  impliedly  accepts  a 
warranted  machine  if  he  fails  to  report,  in  the 
time  required  by  the  warranty,  that  the  ma- 
chine fails  to  work,  does  not  apply  where  the 
seller  by  delivering  the  machiiie  unassembled 
and  taking  charge  of  assembling  and  trying  it 
out  in  the  buyer's  field  waived  such  notice.^ 

3.  Sales  €=»288 (2)— Buyer's  keeping  machine 
.more  than  contract  five  days'  trial  limit  held  to 
be  1^  seller's  consent. 

In  a  seller's  action  against  buyer,  a  con- 
tention that  the  buyer  retained  the  harvesting 
machine  more  than  the  five  days  allowed  for 
trial,  under  the  terms  of  warranty  is  not  well 
taken,  where  it  was  shown  that  the  harvester 
was  only  operated  while  seller's  employes  were 
on  the  buyer's  ranch  overseeing  its  operation, 
since  any  extended  time  was  by  seller's  con- 
cent. 

4.  Salea  «=3287  (6)— Seller  waived  return  of 
unsatisfactory  machine  by  refusal  to  accept  It. 

Where  buyer  claimed  the  machine  purchas- 
ed did  not  fulfill  its  warranty,  and  was  notified 
that  seller  would  not  receive  it,  the  seller  waiv- 
ed any  right  .to  insist  that  the  buyer  return 
the  machine. 

5.  Sales  «=s  1 96— Waiver  of  Initial  payment  ea 
price  by  delivery  without  IL 

Where  a  seller  delivered  a  machine  to  the 
buyer,  assembled  it  on  his  premises  and  tested 
it  out  without  exacting  first  payment,  and  it 
proved  unsatisfactory,  the  seller  waived  the 
agreement  for  payment  at  the  time  of  delivery. 

6.  Appeal  and  error  «=>I050(4)— Irregularity 
In  evidence  of  notice  of  defect  of  goods  held 
harmless. 

In  seller's  action  against  buyer  for  the 
price  of  a  machine  which  defendant  claimed  did 
not  ffilflll  a  warranty,  irregularity  in  permitting 
in  evidence  carbon  copy  of  buyer's  notice  to 
seller   of   defect,'  without   accounting  for  the 
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notice  being  mailed  as  required  by  law,  held 

harmless  in  view  of  circumstances. 

7.  Appeal  and  error  <S=>i064(4)>-Poorly. word' 
ed  Instruction  held  harmless. 

Where  in  view  of  the  evidence  the  jury 
could  not  have  been  misled  to  appellant's  prej- 
udice by  a  poorly  worded  instruction  respect- 
ing waiver,  any  error  therein  must  be  held 
harmless. 

Appeal  from  District  Court,  Box  Elder 
County;  J.  D.  Call,  Judge. 

Action  by  the  Consolidated  Wagon  &  Ma- 
chine Company  against  H.  G.  Wright  Ver- 
dict and  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

W.  J.  Lowe,  of  BriKham,  and  Morris  &  Cal- 
Hster,  of  Salt  Lake  City,  for  appellant. 

Walters  &  Harris,  of  Logan,  and  Le  Hoy  B, 
Young,  of  Brigham  City,  for  respondent. 

FRIOK,  J.  The  plaintiff  commenced  this 
action  against  defendant  to  recover  the  pur-, 
chase  price  of  what  la  called  a  Massey-Harrls 
harvester.  In  its  complaint  the  plaintiff  in 
ssbstaace  alleged  that  on  the  Sd  day  of  May, 
1916,  it  sold  to  the  defendant  a  harvester  for 
the  sum  of  |950,  which  stim  the  defendant 
agreed  to  pay  as  follows:  $60  when  the 
harvester  was  delivered,  $450  on  November  1, 
1916,  and  the  remainder  on  November  1, 
1917 — that  said  harvester  was  sold  pursuant 
to  the  terms  of  a  certain  contract  and  war- 
ranty which  are  attached  to  and  made  a 
part  of  the  complaint;  that  the  defendant 
had  failed  to  comply  with  the  terms  of  said 
contract  and  had  failed  to  pay  the  purchase 
price  of  said  harvester,  or  any  part  thereof, 
all  of  which  was  due,  together  with  interest, 
etc.  The  defendant  filed  an  answer  to  said 
complaint  In  which  he  admitted  the  execu- 
tion of  the  contract  attached  to  plaintiff's 
complaint  and  denied  that  he  was  Indebted 
to  the  plaintiff  in  any  sum  or  amount.  The 
defendant,  as  an  affirmative  defense,  also  re- 
lied on  the  terms  of  the  warranty  which  was 
a  part  of  the  contract  of  sale,  and  to  which 
we  shall  more  specifically  refer  hereinafter, 
and  averred  that  said  harvester  did  not  ful- 
fill the  terms  of  said  warranty,  stating  the 
Uitta  with  re6i)ect  thereto,  and.  In  effect,  far- 
ther averred  that  the  plaintiff  had  waived 
certain  requirements  of  said  warranty  to 
which  we  shall  more  fully  refer  hereafter. 

The  case  was  tried  to  a  Jury,  which  return- 
ed a  verdict  in  favor  of  the  defendant,  and 
the  plaintiff  a]K>eals. 

The  plaintiff  has  assi^ed,  and  in  its  brief 
relies  upon  the  following  errors:  (1)  That 
the  court  erred  in  refusing  to  direct  a  ver- 
dict In  favor  of  plaintiff;  (2)  that  the  court 
erred  In  its  instructions  to  the  Jury ;  (3)  that 
it  erred  in  refusing  to  charge  as  requested 
by  plaintiff;  and  (4)  that  it  erred  in  the  ad- 
mission and  exclusion   of   certain   evidence 
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and   in   certain    other   rulings    during   the 
course  of  the  trial. 

Preliminarily,  plaintiff's  counsel  contend 
that  (be  defendant  had  failed  to  plead  a 
waiver,  and  hence  its  demurrer  to  that  part 
of  defendant's  answer  should  have  been  sus- 
tained. It  is  not  necessary  to  enter  upon  an 
analysis  of  the  pleadings.  It  must  suffice  to 
say  that  the  facts  constituting  the  alleged 
waiver  were  sufficiently  pleaded  to  authorize 
the  admission  of  the  evidence  relating  there- 
to, and  hence  this  contention  cannot  prevail. 
-  [1,2]  Proceeding,  now,  to  a  consideration 
of  the  other  errors  assigned:  The  plaintiff 
relies  upon  the  terms  of  the  contract  of  war- 
ranty pursuant  to  which  the  harvester  in 
question  was  sold  and  delivered.  The  war- 
ranty, so  far  as  material  here,  reads  as  fol- 
lows: 

"It  is  warranted  that  the  machinery  and 
goods  hereby  sold  are  made  of  good  material, 
and  durable  with  good  care,  if  properly  oper- 
ated by  competent  persons  with  sufficient  steam, 
gasoline,  horse,  or  other  {rawer,  as  the  case  may 
be,  and  the  printed  rules  and  directions  of  this 
company  and  of  tiie  manufactnrer  are  intelli- 
gently followed.  If  by  so  doing,  after  trial 
of  five  days  by  the  second  parties,  said  ma- 
chinery or  other  articles  shall  fail  to  fulfill  the 
warranty,  written  notice  thereof  shall  at  once 
be  given  to  the  company  at  Salt  Lake  City, 
Utah,  and  also  to  the  agent  through  whom 
received,  stating  in  what  parts  and  wherein  it 
fails  to  fulfill  the  warranty,  and  a  reasonable 
time  shall  be  given  to  said  company  to  send 
a  competent  person  to  remedy  the  difficulty,  the 
second  parties  rendering  necessary  and  friendly 
assistance,  said  company  reserving  the  right 
to  replace  any  defective  paft  or  parts,  and 
if  then  the  machinery  cannot  be  made  to  fill  the 
warranty  the  part  that  fails  is  to  be  returned 
by  the  second  parties  free  of  charge  to  the 
place  where  received  and  the  company  notified 
thereof,  and  at  the  company's  option  another 
substituted  therefor  that  shall  fill  the  war- 
ranty, or  the  notes  and  money  for  such  part 
immediately  returned  and  the  contract  rescind- 
ed to  that  extent  and  no  further  claim  made  on 
the  company.  Failure  to  bo  mal<e  such  trial 
or  to  give  such  notice  in  any  respect  shall  be 
conclusive  evidence  of  due  fulfillment  of  war- 
ranty on  the  part  of  said  company  and  that 
the  machinery  is  satisfactory  to  the  second 
party,  and  the  company  shall  be  released  from 
all  Uability  under  the  warranty.  Any  assist- 
ance rendered  by  the  company,  its  agents  or 
servants,  in  operating  said  machinery  or  in 
removing  any  actual  or  alleged  defects,  either 
before  or  after  the  five  days'  trial,  shall  in  no 
case  be  deemed  any  waiver  of,  or  excuse  for, 
any  failure  of  the  second  parties  to  fully  per- 
form the  conditions  oi  this  warranty.    •    •    •" 

A  contract  and  warranty  in  terms  precise- 
ly like  the  ohe  in  question  here  was  passed 
on  by  this  court  in  the  case  of  Consolidated 
Wagon  &  M.  Co.  v.  Barben,  46  Utah,  377,  150 
Pac.  940.  It  was  there  held  that  the  defend- 
ant, Barben,  nad  failed  to  comply  with  the 
terms  of  the  warranty,  and  tliat  Consolidated 


Wagon  &  Machine  Company  had  not  waived 
the  terms  thereof,  and  hence  the  defense  that 
was  there  set  up  could  not  prevail.  Counsel 
for  plaintiff  insist  with  much  vigor  that  the 
Barben  Case  and  the  cases  therein  cited  in 
its  support  control  the  case  at  bar.  We  have 
carefully  read  and  considered  aU  of  the  evi- 
dence in  the  case  at  Imr,  and,  after  doing  so, 
are  unable  to  yield  assent  to  counsel's  con- 
tention. The  controlling  facts  In  this  case, 
stating' them  as  briefly  as  possible,  in  sub- 
stance are  these:  The  defendant,  in  May, 
1916,  purchased  from  the  plaintiff  wtiat  in 
the  record  is  designated  as  a  Massey-Harris 
harvester,  hereinafter,  for  convenience,  call- 
ed harvester,  which  was  a  combined  reaper 
and  thresher.  The  harvester  was  sold  pursu- 
ant to  the  terms  of  the  warranty  hereinbe- 
fore set  forth.  While  In  the  contract  of  sale 
the  harveiiler  was  sold  f.  o.  b.  Salt  Lake  City, 
it  was  in  fact  delivered  to  tlie  defendant  at 
the  town  of  Oarland,  in  Box  Elder  county, 
Utah,  where,  according  to  the  evldoice,  the 
plaintiff  conducted  a  branch  house  or  branch 
office.  The  harvester  was  delivered  in  boxes 
and  was  not  assembled  or  "set  up"  in  work- 
ing condition.  About  the  1st  of  August,  1916, 
and  some  time  before  defendant's  grain  was 
ripe,  and  at  about  tlie  time  the  harvester 
was  delivered  at  Garland,  the  plaintiff  sent 
one  D.  W.  Pearson  from  its  principal  office 
at  Salt  Iiake  City,  who  In  the  record  Is  des- 
ignated as  one  of  plaintiff's  "general  ex- 
perts," to  assemble  or  "set  up"  the  harvester. 
Mr.  Pearson  assembled  the  parts,  "set  np," 
as  he  called  it,  the  harvester,  but.  In  view 
that  defendant's  grain  was  not  yet  ripe,  he 
did  not  remain  at  defendant's  ranch  any 
longer  than  was  necessary  to  complete  the 
assenibling  of  the  harvester.  Peftrson,  how- 
ever, returned  to  the  ranch  on  the  14th  of 
Aujnist,  at  which  time  the  grain  was  ripe  and 
directed  and  superintended  the  operation  of 
the  harvester.  Up  to  this  point  there  is 
no  conflict  In  the  evidence.  Prom  this  point 
on,  however,  the  testimony  of  plaintiff's  and 
defendant's  «itn««ses  differ  very  materially 
on  some  points.  The  Jury,  were,  however, 
lustified  in  taking  the  version  of  defendant's 
witnesses  as  correct,  and  hence  in  this  state- 
ment we  shall  follow  the  testimony  of  the 
defendant's  witnesses.  The  testimony  of  de- 
fendant .ind  his  witnesses  is  to  the  effect 
that  when  Pear?ou  undertoolj  to  operate  the 
harvester  it  failed  to  fulllll  the  terms  of  the 
warranty  In  almost  every  pnrticnilar.  Peer- 
son  remained  at  defendant's  ranch  from  the 
afternoon  of  the  J.4th  to  the  morning  of  the 
16th  of  August,  during  which  time  he  direct- 
ed and  superintended  the  operation  of  the 
harvester,  and  during  all  of  which  time,  ac- 
cording to  the  statements  of  defendant's 
witnesses,  the  harvester  failed  to  do  good 
work,  but  wasted  much  grain.  Pearson  left 
the  ranch  on  the  morning  of  the  ifith,  but,  at 
the  request  of  the  defendant,  returned  again 
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on  the  17th.  Pearson  himself  so  states.  Mr. 
Winters,  who  Is  designated  as  plaintiff's 
manager  of  the'  branch  house  at  Garland, 
went  to  defendant's  ranch  on  the  17th,  and 
Pearson  returned  with  Winters  to  Garland. 
A  few  days  after  Pearson  had  left  the  ranch 
two  other  employes  of  plalntiCT  came  to  the 
ranch,  and,  as  the  defendant  and  his  witness- 
es say,  brought  some  castings  to  replace  bro- 
ken ones.  The  harvester,  howerer,  would  not 
work.  The  defendant  also  testified  that  Mr. 
Winters,  the  manager  of  the  branch  house  at 
Garland,  said  that  If  the  grain  were  his  he 
wonld  save  it  by  obtaining  a  header  to  cut 
it.  According  to  the  defiendant's  statement, 
after  the  expert  Pearson  and  the  others  of 
the  plaintifTs  employes  had  all  failed  to 
make  the  harvester  do  satisfactory  work,  he 
obtained  a  header,  and  by  that  means  hat- 
vested  his  grain.  Plaintiff  contends,  how- 
ever, that  the  defendant  signed  a  satisfac- 
tion card  and  delivered  It  to  the  expert  Pear- 
son on  either  the  evening  of  the  15th  at  the 
morning  of  the  16th  of  August,  wherein  the 
defendant  stated  that  the  harvester  was 
operating  to  his  entire  satisfaction.  The  de- 
fendant, and  his  witness  who  was  present  at 
tlie  time  the  defendant  signed  the  card,  tes- 
tified, however,  that  the  defendant  did  not 
read  the  card  or  know  its  contents,  but  sign- 
ed it,  as  be  said,  upon  the  representation  of 
Mr.  Pearson  that  it  only  contained  a  state- 
ment that  Mr.  Pearson  was  present  at  de- 
fendant's ranch  and  the  time  during  which 
be  was  present  At  all  events,  the  defendant 
and  all  of  his  witnesses  emphatically  deny 
that  the  harvester  was  working  satisfactori- 
ly as  represented  in  the  card  or  that  It  had 
fulfilled  the  warranty  in  any  respect.  In 
this  conclusion  they,  to  some  extent  at  least, 
are  indirectly  supported  by  Mr.  Pearson  him- 
self and  by  others  of  plaintiff's  witnesses  for 
the  reason  that.  If  the  harvester  had  been 
operating  satisfactorily  on  the  evening  of  the 
15th  or  on  the  morning  of  the  16th,  when 
Mr.  Pearson  left  the  ranch,  why  should  he 
return  again  on  the  17th  to  attempt  to  over- 
come some  defects?  Again,  if  the  harvester 
were  working  satisfactorily,  then  why,  ac- 
cording to  defendant's  statement,  should 
Winters,  the  branch  house  m&uager,  advise 
the  defendant  to  cut  his  grain  with  a  header, 
which  was  In  fact  done?  True,  Winters  de- 
nies this,  but  the  Jury  had  a  right  to  accept 
defendant's  statement  in  that  regard.  In 
this  connection  counsel,  however,  insist  that 
the  court,  nevertheless,  erred  in  permitting 
the  defendant  to  explain  the  signing  of  the 
satisfaction  card.  It  is  contended  that,  hav- 
ing signed  the  card,  defendant  was  estopped 
from  explaining  or  contradicting  the  state- 
ments contained  in  the  card.  In  our  Judg- 
ment this  contention  is  not  sotmd.  The  card 
was  in  no  sense  contractual;  nor  did  it  con- 
tain any  statement  or  admission  which,  un- 
der the  circumstances,  the  defendant  was  ea- 
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topped  from  explaining  or  denying.  The 
plaintiff  was  not  deceived  nor  misled;  neither 
did  It  change  its  position  by  reason  of  any 
statement  or  admission  contained  in  the  card. 
Indeed,  according  to  the  expert's  own  state- 
ments, on  the  very  day  he  left  the  ranch 
with  the  card  the  defendant  followed  him  to 
Garland  and  Insisted  that  the  harvestet  was 
not  working  satisfactorily,  and  the  expert  re- 
turned to  the  ranch  to  make  it  work.  More- 
over, after  that  two  others  of  the  plaintiff's 
employ^  went  to  the  ranch  for  the  same 
purpose.  At  most,  the  card  was  of  no  great- 
er solemnity  than  a  receipt  or  a  declaration 
on  the  part  of  the  defendant  would  have 
been  which  he  had  a  right  to  explain,  and  it 
was  for  the  Jury  to  say  whether  his  state- 
ments under  oath  or  the  declaration  in  the 
card  was  correct. 

PlaintifTs  counsel  also  vigorously  Insist 
that  the  defendant  has  failed  to  comply  with 
some  of  the  material  terms  of  the  warranty. 
They  contend  that  the  defendant  under  the 
warranty  only  had  the  right  to  try  out  the 
harvester  for  five  days,  and  that  after  a 
trial  of  five  days  he  was  required"  to  imme- 
diately notify  the  plaintiff  in  writing  at  the 
home  oflSce  9t  Salt  Lake  City,  and  also  In 
the  same  manner  notify  the  branch  office  at 
Garland,  stating  the  particulars  in  which  the 
harvester  failed  to  fulfill  the  warranty,  all  of 
which  he  failed  to  do.  Counsel  therefore 
contend  that  defendant  must  fall  in  his  de- 
fense for  the  same  reason  that  the  defend- 
ant in  the  Barben  Case  failed.  As  before 
stated,  we  cannot  yield  assent  to  counsel's  con- 
tention. If  it  were  true  that  the  defendant 
here  had  failed  the  same  as  the  defendant 
in  the  Barben  Case  failed,  counsel's  conten- 
tion should  prevail.  Counsel,  however,  con- 
strue and  apply  the  terms  of  the  warranty 
In  question  too  literally.  The  terms  of  any 
contract,  whether  it  be  a  warranty  or  some- 
thing else,  must  receive  a  fair  and  reason- 
able construction  and  must  be  applied  in  the 
light  of  the  circumstances  and  conditions 
under  which  the  parties  acted  at  the  time 
it  was  entered  into.  This  case.  In  its  control- 
ling features,  is  wholly  unlike  the  Barben 
Case.  Here  the  harvester  was  not  even  de- 
livered to  the  defendant  in  the  ordinary  con- 
dition, but  it  was  delivered  as  unassembled 
machinery.  The  plaintiff  took  It  upon  itself 
not  only  to  assemble  the  parts  and  to  "set 
up"  the  harvester,  as  Mr.  Pearson  says,  but 
it,  through  its  special  expert,  undertook  to 
start  the  operation  of  the  harvester  itself. 
This  it  had  a  perfect  right  to  do,  and  in  view 
that  this  was  the  first  harvester  of  the  kind 
which  plaintiff  had  sold  it  was  both  prudent 
and  proper  that  it  should  have  assembled  it 
and  supervised  the  operation.  A  mere  cur- 
sory reading  of  the  warrant  will  disclose 
that  it  is  based  .upon  the  theory  that  the  pur- 
chaner  of  the  machine  himself  starts  to  oper- 
ate it,  and  if,  in  doing  so,  it  for  any  reason 


Digitized  by 


Google 


940 


190  PACIFIC  BEPOBTEB 


(Utah 


fails  to  fulfill  the  terms  of  the  warranty, 
then  the  notice  provided  for  in  the  warranty 
must  be  given.  It  is  quite  obvious  why  that 
is  necessary.  Unless  such  notice  be  given, 
the  plaintiff  would  not  have  an  opportunity 
to  make  the  machine  fulfill  the  warranty  or 
to  supply  any  defective  part  or  parts. 
Where,  however,  as  here,  the  seller  of  the 
machine,  through  its  expert,  sets  it  up  and 
is  thus  advised  that  the  parts  are  properly 
assembled,  and  where  such  expert,  on  behalf 
of  the  plaintiff,  starts  the  oi)eratlon  of  the 
machine  while  the  machine  is  nominally  In 
the  possession  of  the  purchaser,  but  is,  nev- 
ertheless, constantly  under  the  control  and 
supervision  of  the  seller's  agent  and  expert, 
the  rule  laid  down  in  the  Barben  Case  can 
have  no  application.  It  will  not  do  to  say 
that,  although  the  machine  is  under  the  con- 
trol and  supervision  of  the  plaintiff's  experts, 
plaintiff,  nevertheless,  has  no  knowledge  of 
whether  it  fulfills  the  warranty  or  not,  and 
must  be  notified  to  that  effect  by  the  defend- 
ant. Plaintiff  cannot  be  heard  to  say  that  it 
does  not  know  the  very  things  that  it  has 
employed  Its  own  expert  to  ascertain.  It 
must  be  assumed  that  the  plaintiff  bad  some 
object  or  purpose  of  its  own  in  having  its  ex- 
pert assemble  and  start  the  operation  of  the 
machine.  Its  purpose  manifestly  was  that 
through  its  expert  it  would  obtain  informa- 
tion at  first  hand  as  to  whether  the  machine 
was  properly  assembled,  whether  it  was  prop- 
erly operated,  and  if  It  fulfilled  the  terms  of 
the  warranty.  If  such  was  not  plaintiff's 
purpose,  we  are  at  a  loss  to  conceive  any 
purpose.  All  the  terms  of  the  warranty  pro- 
ceed upon  the  theory  that  the  plaintiff  has 
no  knowledge  respecting  the  operation  of  the 
machine  or  whether  some  of  its  parts  are 
defective,  and  that  upon  notice  it  might  by 
its  experts  (and  it  as  a  corporation  could 
act  only  through  its  agents  or  experts)  have 
access  to  the  machine  to  inspect  it,  and  in 
that  way  ascertain  whether  the  defects  men- 
tioned in  defendant's  notice  in  fact  exist  and 
how  they  may  be  remedied.  The  notice  is  to 
apprise  the  plaintiff  of  the  defects,  and  in 
case  it  Is  fully  apprised  thereof  through  its 
experts  further  notice  would  be  wholly  use- 
less. Where,  therefore,  the  seller  of  a  ma- 
chine through  its  experts  takes  the  whole 
matter  of  assembling  and  trying  it  out  into 
its  own  hands  and  superintends  and  di- 
rects the  operation  of  the  machine,  the  no- 
tice contemplated  by  the  warranty  is  of  no 
value.  Under  such  circumstances  the  plaintiff 
is  In  possession  of  all  the  knowledge  and 
means  of  knowledge  that  the  defendant,  or 
any  one  else  for  that  matter,  could  have, 
and  hence  It  necessarily  follows  that  the  giv- 
ing of  the  notice  must  be  deemed  to  have 
been  waived. 

[3]  Nor  is  the  contention  tenable  that  the 
defendant  gave  the  machine  more  than  five 
days'  trial,  and  that  for  that  reason  he  had 


breached  the  terms  of  the  warranty.  Accord- 
ing to  the  statements  of  the  defendant  and 
his  witnesses,  the  harvester'  was  not  attempt- 
ed to  be  and  was  not  operated  after  plain- 
tiff's employes  bad  left  the  ranch.  If,  there- 
fore, the  trial  of  the  harvester  was  continued 
for  more  than  during  the  period  of  five  days, 
it  was  through  plaintiff's  own  efforts  and  by 
its  consent. 

[4]  It  is,  however,  also  insisted  that  under 
the  terms  of  the  warranty  the  defendant  was 
required  to  return  the  harvester  to  the  plain- 
tiff at  the  place  from  which  it  was  received. 
The  evidence  on  the  part  of  the  defendant, 
however,  is  that  the  plaintiff  had  uncondi- 
tionally refused  to  take  back  the  harvester, 
and  hence  the  jury  were  justified  in  finding  ' 
that  the  defendant  was  not  required  to  do  a 
useless  thing.  It  is  quite  evident  from  the 
record  that,  although  the  defendant  had  re- 
turned the  harvester  to  the  branch  house  at  > 
Garland,  he  nevertheless  would  have  been 
sued  for  the  recovery  of  the  purchase  price. 
In  view,  therefore,  that  plaintiff  had  refused 
to  receive  the  machine  if  returned,  nothing 
could  have  been  accomplished  by  its  return, 
and  the  law  does  not  require  the  doing  of  a 
useless  thing.  Moreover,  a  careful  perusal 
of  the  warranty  will  disclose  that  the  return 
of  the  machine  is  required  to  the  end  that 
in  case  the  plaintiff  elects  to  rescind  the  con- 
tract and  to  return  the  notes  evidencing  the 
purchase  price  to  the  purchaser  the  machine 
shall  be  returned  so  as  to  place  both  parties 
in  status  quo.  The  plaintiff,  according  to  the 
defendant's  statements,  having  refused  to  re- 
ceive the  harvester  ujpon  any  conditions,  and 
in  constantly  claiming  the  full  benefit  of  the 
sale  and  delivery  of  the  harvester  and  insist- 
ing upon  the  payment  of  the  full  purchase 
price,  the  return  of  the  machine  must  be 
deemed  to  have  been  waived  by  IL  The 
plaintiff  could  not  insist  upon  having  the  ma- 
chine returned  to  it  and  also  being  paid  the 
full  purchase  price  therefor. 

[6]  Nor,  in  view  of  the  facts  and  circum- 
stances of  this  case,  is  there  any  merit  to 
the  contention  that  the  defendant  cannot  pre- 
vail because  the  defendant  failed  to  pay  the 
$60  as  the  Initial  payment  of  the  purchase 
price.  Under  the  terms  of  the  contract  the 
$60  was  payable  upon  the  delivery  of  the 
harvester.  We  have  pointed  out  the  condi- 
tions under  which  the  delivery  was  made, 
and  that  the  plaintiff  constantly  kept  super- 
vision. If  not  actual  control,  over  the  harves- 
ter while  it  was  being  tried  out.  The  plain- 
tiff could  have  -Inslsft^  upon  the  payment  of 
the  $60  at  the  time  the  machine  was  taken 
from  Garland  to  defendant's  ranch,  and  It 
could  have  refused  to  assemble  or  attempt  to 
operate  it  until  that  amount  had  been  paid. 
It  could,  however,  also  w;alve  the  prompt 
payment  of  that  amount,  which  it  did  by  its 
acts  and  conduct  under  the  circumstances, . 

[6]  It  is,  however,  insisted  that  for  the 
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T«a8on  tlmt  the  defendant  testified  that  he 
had  In  fact  mailed  the  written  notice  re- 
quired by  the  warranty  to  the  plaintiff  at 
its  home  «^ce  the  court  erred  in  permitting 
him  to  introduce  a  carbon  copy  of  such  no- 
tice without  first  laying  the  proper  founda- 
tion for  its  introduction  by  accounting  for 
the  original,  and  that  the  defendant  by  his 
own  testimony  proved  that  the  notice  was 
not  mailed,  as  required  by  law.  While  per- 
haps the  evidence  respecting  the  mailing  of 
the  notice  was  Irregularly  admitted,  yet  in 
view  of  all  the  circumstances  and  for  the 
reasons  already  stated,  the  irregularity  was 
harmless. 

[7]  Nor  did  the  court  err  in  its  charge  to 
the  Jury.  While  It  is  true  that  the  Inatrue- 
tlon  respecting  waiver  was  not  happily  word- 
ed and  might  have  been  made  more. specific, 
yet,  in  view  of  all  the  evidence,  the  jury 
conid  not  have  been  misled  by  the  instruc- 
tion, and  the  plaintiff  was  not  prejudiced  in 
any  way  thereby.  If  the  Jury  believed  the 
evidence  produced  by  the  defendant,  they 
could  not  have  found,  the  facts  different  than 
they  did. 

Nor  did  the  court  err  in  refusing  plaintiff's 
requested  instructions.  The  requests,  in  view 
of  the  facts  and  drcumstances,  stated  the 
law  too  favorably  for  the  plaintiff,  and  if 
the  court  had  charged  jib  requested  it  would 
have  constituted  error. 

We  have  carefully  considered  the  evidence 
and  the  whole  proceedings,  and  are  forced 
to  the  conclusion  that  the  facts  were  fully 
and  fairly  presented  to  the  Jury;  tliat  the 
case  on  the  part  of  the  plaintiff  was  well 
presented,  and  that,  while  the  jury  might 
have  found  some  of  the  controlling  issues  in 
favor  of  the  plaintiff,  yet  there  is  ample  evi- 
dence in  the  record  to  Justify  the  finding  in 
favor  of  the  defendant.  Moreover,  in  our 
judgment,  the  rights  of  the  plaintiff  were 
fully  protected  in  the  course  of  the  trial. 

We  have  not  referred  to  the  numerous  cas- 
es cited  by  counsel  for  both  parties  for  the 
reason  that  in  view  of  the  controlling  facts 
and  circumstances  of  this  case  none  of  the 
cases  cited  Is  in  point 

XV>r  the  reasons  stated,  the  judgment  Is  af- 
firmed, with  costs. 

COBFMAN,  O.  J.,  and  WEBEB,  GIDEON, 
and  THUKMAN,  JJ.,  concur. 


8IDD0WAY,  Fish  and  Game  Commissioner  of 

Utah,  V.  UTAH  COUNTY  et  al. 

(NO.  2442.) 

(Supreme  Court  of  Uteh.    June  11,  1920.) 

Fines  €=>20— In  city  court  for  violation  of  flah 
and  game  laws  belong  to  commissioner. 
Laws  1919,  c.  34,  f  1,  amending  Comp.  Laws 
1917,  §  1726,  providing  that  fines'  imposed  by 


dty  comrt  for  yjolation  of  state  laws  shall  bf 
divided  between  the  county  and  the  city,  which 
was  similar  to  a  provision  in  the  original  city 
court  act  passed  before  there  was  a  game  and 
fish  fund,  is  a  general  statute,  wtiile  Laws  of 
1919,  c.  47,  i  37,  giving  fines  for  violation  of 
fish  and  game  laws  to  the  fish  and  game  coni- 
missioner  is  a  special  provision  originally 
adopted  subsequent  to  the  former,  and  there- 
fore controls,  so  that  fines  imposed  by  city 
court  for  violation  of  fish  and  game  laws  be- 
long to  the  commissioner,  and  not  to  the  county 
and  city.i 

Appeal  from  District  Court,  Dtah  County; 
A.  B.  Morgan,  Judge. 

Action  by  B.  H.  Slddaway,  Fish  and  Game 
Commissioner  of  Utah,  against  Utah  County, 
a  municipal  corporation,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dal- 
by,  Jas.  H.  Wolfe,  and  H.  Van  Dam.  Jr.,  Asst 
Attys.  Gen.,  for  appellant 

Jacob  Coleman,  of  Prove,  for  respondents. 

COBFMAN,  C.  J.  PlainUff,  as  the  fish 
and  game  commis8i«aer  of  the  state  of  Utah, 
brought  this  action  against  the  defendants, 
Utah  county  and  Prove  City,  in  the  district 
court  of  Utah  county,  to  recover  the  amount 
of  certain  fines  imposed  by  Hon.  J.  B.  Tucker, 
city  Judge  of  Provo  City,  upon  offenders  \m- 
der  the  fish  and  game  statutes  of  Utah. 
'  In  substance,  it  is  alleged  in  the  complaint 
that  said  city  judge,  between  June  20  and 
July  5,  1919,  imposed  and  collected  fines  for 
the  violation  of  the  fish  and  game  statutes 
aggregating  |225,  one-half  of  which  was  re- 
mitted by  said  judge  to  the  defendant  Utah 
county  and  one-half  to  the  defendant  Provo 
City;  that  the  said  fines  were  moneys  be- 
longing, to  the  plaintiff  as  fish  and  game 
commissioner  of  Utah,  and  that  the  fines  or 
money  so  received  by  the  respective  defend- 
ants was  for  the  use  and  benefit  of  the  plain- 
tiff.   Judgment  was  prayed  for  accordingly. 

The  defendants  filed  a  general  demurrer 
to  the  complaint,  contending  that  it  did  not 
state  facts  suflScient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained.  Plain- 
tiff declined  to  amend  or  further  plead,  and 
therefore  said  cause  was  dismissed  with  prej- 
udice.   Plaintiff  appeals. 

The  sustaining  of  the  defendants'  demur- 
rer to  the  complaint  by  the  district  court 
gives  rise  to  the  contention  between  the  par- 
ties, and  the  appeal  taken  presents  the  ques- 
tion as  to  what  statute  controls  In  the  dis- 
position of  funds  collected  by  dty  courts  as 
fines  imposed  upon  violators  of  the  fish  and 
game  laws  of  Utah. 

The  defendants  claim  the  right  t&  the  fines 
collected,  under  the  provisions  of  Laws  Utah 


» state  V.  White,  41  Utah,  480,  128  Pae.  S3«;  Board 
at  Education  v.  Hanter,  48  Utah,  373,  159  Pac.  lOU. 


ttsfVoT  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlsestB  and  Indexes 


Digitized  by 


Google 


942 


190  PACIFIC  BEPORTEB 


(Utah 


1919,  c.  34,  i  1,  amending  Comp.  Laws  191T, 
1 1726,  which  reads : 

"Dittributioti  of  Fees  to  City,  County  and 
State. — All  fees  collected  by  ex  officio  clerk  of 
city  courts,  and  all  fines  and  costs,  collected  for 
the  violation  of  city  ordinances,  and  one-half 
of  the  fines  collected  for  violation  of  state  laws, 
shall  be  paid  in  by  him  to  the  city  treasury 
of  the  dty  wherein  said  courts  are  established, 
and  the  remainder  of  the  fines  collected  for  the 
violation  of  state  laws  shall  be  paid  in  by  him 
to  the  county  treasury;  provided,  that  in  all 
criminal  cases  appealed  to  the  district  court 
from  the  city  court,  where  a  fine,  or  a  fine  and 
costs  is  imposed  by  the  district  court,  and  col- 
lected by  the  county  clerk,  one-half  of  such  fine 
shall  by  him  be  paid  into  the  state  treasury, 
and  one-half  in^o  the  city  trcaauty." 

The  plaintiff,  as  state  fish  and  game  com- 
missioner, contends  that  the  moneys  thus  col- 
lected should  be  paid  to  him  and  that  they 
belong  to  the  "fish  and  game  fund,"  under  the 
'  provisions  of  section  37,  c.  47,  Laws  Utah  1919, 
which  reads : 

"Pith  and  Oame  Fund. — A  fish  and  game  fund 
is  hereby  created  and  all  moneys  collected  from 
the  sale  of  fish  and  game  licenses,  and  the  net 
moneys  collected  from  fines  and  forfeitures  for 
violation  of  the  fish  and  game  laws  shall  be 
paid  to  the  state  fish  and  game  commissioner; 
all  moneys  paid  into  the  game  fund  in  this  sec- 
tion provided  for  shall  be  covered  into  the  state 
treasury  and  shall  constitute  a  state  fish  and 
game  fund,  which  shall  be  drawn  upon  for  the 
payment  of  salaries  and  expenses  of  the  state 
fish  and  game  department,  and  for  no  other 
purposes." 

The  reading  of  the  sections  above  quoted 
is. In  conflict.  It  is  pointed  out  by  the  Attor- 
ney General  that  when  the  city  courts  were 
first  created  there  was  no  fish  and  game 
fund.  A  city  court  was  first  created  by  the 
enactment  of  chapter  109,  Laws  Utah  1901. 
However,  no  provMon  was  then  made  for  a 
city  court  except  for  cities  of  the  first  class. 
Therefore  Its  provisions,  In  effect,  applied  to 
Salt  Lake  City  only.  The  city  court  system 
was  not  extended  to  other  cities  until,  by 
the  provisions  of  Laws  Utah  1919,  c.  34,  §  1, 
amending  Comp.  Laws  1917,  §  1700,  when 
the  city  court  system  was  extended  so  as  to 
include  cities  having  a  population  of  more 
than  7,500,  thus,  for  the  first  time,  Including, 
among  others,  the  defendant  Provo  City.  In 
the  first  enactment  creating  city  courts  It  was 
provided  by  section  25,  c.  109,  supra,  that 
"one-half  of  the  fines  collected,  and  one-half 
of  the  costs  for  violation  of  state  laws,  shall 
be  paid  •  *  •  to  the  city  treasurer  of 
the  city  of  the  first  class,  wherein  said  courts 
are  established,  and  the  remainder  •  •  • 
to  the  county  treasurer  of  the  county  within 
which  said  city  Is  situated." 

By  chapter  30,  Laws  Utah  1903,  a  change 
was  made  so  that  these  fines  and  costs  were 
to  be  paid  one-half  to  the  city  treasurer  and 
one-half  to  the  state  treasurer.  Thereafter 
no  change  occurred  until  the  enactment  of 
chapter  34  and  chapter  47,  supra,  in  1919, 


which  gave  rise  to  the  present  dispute  be> 
tween  the  parties.  It  becomes  the  duty  of 
the  courts  to  harmonize  these  conflicting  sec- 
tions so  as  to  give  some  effect  to  each,  tf  pos- 
sible. 

It  is  observable  that  section  26  of  chapter 
109,  Laws  Utah  1901,  supra,  deals  with  the 
fines  of  city  courts  in  general,  and  the  same  is 
true  with  the  succeeding  enactmoats  down  to 
and  including  the  enactment  of  section  1726, 
as  amended  by  chapter  34,  Laws  Utah  1919, 
upon  whldi  the  defendants  rely. 

When  the  dty  courts  were  first  created  in 
1901,  there  was  no  fish  and  game  fund,  nor 
was  there  until  1909,  when  such  a  fund  sras 
created  by  the  enactment  of  section  31  of 
chapter  53,  Laws  Utah  1900,  which  provided: 

"A  fish  and  game  fund  is  hereby  created,  and 
all  moneys  collected  for  fish  and  game  licensees, 
except  fees  to  persons  issuing  licenses,  and  the 
net  moneys  collected  from  the  fines  and  forfei- 
tures for  violation  of  the  fish  and  gave  laws, 
shall  b«  paid  to  the  state  [fish  and  game]  com- 
missioner. All  moneys  so  paid  to  the  state  com- 
missioner shall  be  and  are  hereby  constituted  a 
state  fish  and  game  fund,  -said  fund  to  be  drawn 
upon  only  for  payment  of  expenses  of  the  state 
fish  and  game  department" 

Since  1909,  in  the  various  enactments, 
amendments,  and  repeals  coucerniug  the  fish 
and  game  laws  of  the  state,  including  sec- 
tion 37,  c.  47,  Laws  Utah  1919,  upon  which 
the  plaintiff  relies,  the  same  provision  for 
payment  to  the  state  fish  and  game  commis- 
sioner of  fines  and  costs  collected  for  viola- 
tlon  of  the  fish  and  game  laws  has  been  car- 
ried forward  and  enacted  by  the  Legislature 
Into  the  laws  of  the  state. 

While*  it  aiq^tears  that  there  is  a  conflict  la 
the  reading  of  the  statutes  relied  on  by  the 
respective  parties,  section  37,  c.  47,  Laws  Utah 
1919,  supra,  relied  on  by  the  plaintiff,  was- 
not  only  last  In  point  of  time,  but  special  In. 
its  motive,  and  therefore  should  In  any  event 
prevail.  State  t.  White,  41  Utah,  4S0,  126 
Pac.  330;  Board  of  Education  v.  Hunter  et 
al..  48  Utah.  373.  159  Pac.  1019.  To  bold- 
otherwise  would  be  to  nullify  the  plain  pro- 
visions of  sectlMi  37,  c.  47,  supra.  In  toto,  and. 
do  violence  to  the  manifest  purpose  and  In- 
tent of  the  Legislature  In  creating  a  fish  and. 
game  fund,  and  In  providing  for  Its  mainte- 
nance with  the  fines  and  costs  collected  from- 
violators  of  the  fish  and  game  laws  of  the- 
state.  Holding,  as  we  do,  that  the  section  re- 
lied on  by  defendants  Is  general,  and  the 
statute  relied  on  by  the  plaintiff  is  sjjeclal, 
and  therefore  .takes  precedence,  the  sections, 
are  harmonized  and  effect  la  given  to  both. 

The  judgment  of  the  district  court  Is  there- 
fore reversed.  It  Is  further  ordered  that  the 
case  be  remanded,  with  directions  to  the- 
lower  court  to  overrule  defendants'  demurrer 
to  the  complaint  and  to  proceed  with  flie 
case;   appellant  to  recover  costs. 

FRICK,  WEBER,  GIDEON,  and  THUB- 
MAN,  JJ.,  concur. 
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MATSON  V.  MAT80N.    (No.  3460.) 

(Supreme  Court  of  Utah.    June  26,  1920.) 

1.  Evidence  <8=»376(I2)  —  Trusts  «=»44( I) 
— Evideaoe  held  to  show  land  was  held  In 
trust. 

In  an  action  by  plaintiff,  as  surviving  part- 
ner of  defendant's  husband,  to  recover  land 
standing  in  the  name  of  defendant,  alleged  to 
be  partnership  property,  held  shown  by  sufS- 
dently  dear,  cogent,  and  convincing  evidence 
that  the  land  was  held  in  tract  for  the  part- 
nersliip. 

2.  Evidence  <&=3376(I2)  —  Witnesses  «=» 
255(7, 10)— Partnership  book  entries  uthen- 
ticated  by  party  admissible  and  may  bo  nsed 
to  refresh  reeolleetloa. 

In  an  action  by  a  surviving  partner  against 
the  wife  of  deceased  partner,  entries  in  the 
partnership  boolcs  made  by  plaintiff  were  not 
admiaaiUe  per  ae,  bnt  the  plaintiff  ceuld  use 
tb«ta  to  refresh  bis  recollection,  and  if  they 
4id  refresh  be  could  then  testify  from  memory; 
but  if  they  did  not  refresh  it,  but  he  was  able 
to  state  he  knew  the  entries  were  correct  when 
made,  then  they  were  admissible.^ 

3.  Appeal  and  error  «~»93I(S)  —  Coart  pr»> 
aamad  to  have  based  finding  on  ovMonco  free 
from  objeotlen. 

Case  having  been  tried  to  the  court  with.- 
-out  a  jury,  it  must  be  presumed  on  appeal  that 
the  court  based  its  findings  on  evidence  free 
from  objection  as'  to  competency. 

Ai%>eal  from  Second  District  Cotirt,  Weber 
County;    A.  E.  Pratt,  Judge. 

Action  by  E.  W.  Matson  against  M.  A. 
Matson.  Judgment  for  plalntUI,  and  defend- 
ant appeals.    Affirmed^  ' 

J.  G.  WUUs,  of  Ogden,  tor  appellant 
0.  B.  Holllngswortli,  of  Ogden,  for  respond- 
ent 


THURMAN,  J.  The  plaintiff,  B.  W.  Mat- 
aon,  is  the  surviving  partner  of  George  H. 
.Matson,  deceased,  'and  brought  this  action 
.to  recover  title  to  certain  real  property 
in  Weber  county  alleged  in  the  complaint  to 
toe  partnership  property.  The  defendant  Is 
.the  surviving  widow  of  said  deceased  part- 
ner and  claims  the  property  in  her  own  right. 

It  is  alleged  in  the  complaint  that  the 
partnership  was  formed  January  1,  1899,  un- 
der the  firm  name  of  Matson  Bros.,  for  the 
purpose  of  buying  and  selling  real  estate, 
stocks,  bonds,  and  other  kinds  of  personal 
property,  and  as  insurance,  real  estate  and 
rental  agents  and  brokers,  and  that  the  said 
partners  thereafter  entered  upon  and  con- 
tinned  to  transact  such  partnership  business 
under,  said  firm  name  tmtil  the  death  of  said 
George  H.  Matson,  AprU  17,  1911.  The  com- 
plaint also,  in  substance,  alleges:     That  it 
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was  agreed  between  said  partners  that  they 
Bhoold  share  equally  in  the  profits  and  losses 
of  said  partnership ;  that  prior  to  the  forma- 
tion of  said  partnership,  to  wit  on  or  about 
December  Ifi,  1895,  the  said  George  H.  Mat- 
son  bought  certain  tracts  of  land  in  Weber 
Aunty  at  tax  sale,  among  which  are  the  par- 
eels  of  land  in  omtroversy  in  this  action; 
that  all  the  money  expended  in  the  purchase 
of  said  land,  together  with- the  money  paid 
for  subsequent  taxes  thereon  down  to  and 
including  the  taxes  foe  the  fiscal  year  1898, 
was  paid  l>y  said  George  H.  Matson  from  his 
own  money;  tliat  defendant  did  not  pay 
any  of  said  moaej,  either  for  the  purchase 
of  said  property  or  tor  the  subsequent  taxes 
thereon,  and  had  no  interest  whatever  in 
said  property  except  as  trustee  thereof;  that 
the  tax  aele  certificates  issued  tor  said  tax 
sates  were  taken,  at  the  request  of  said 
George  H.  Matson,  in  the  name  of  defendant 
bis  wife,  as  trustee  for  said  George  EL  Mat- 
son,  she  holding  the  legal  title  thereof  mere- 
ly for  Us  convenience ;  that  said  George  H. 
Matson  was  at  all  times  prior  to  the  forma- 
tion of  said  partnership  the  sole  owner  of  the 
beneficial  interest  in  said  property;  that 
thereafter  many  .of  said  tracts  of  land  .w»e 
redeemed  from  said  tax  sale  and  the  money 
paid  therefor  was  taken  and  retained  by 
said  George  11.  Matson  as  his  proi>erty ;  that 
on  February  4,  1898,  the  time  having  expired 
within  which  said  property  might  be  redeem- 
ed, the  said  George  H.  Matson  surrendered 
all  of  said  tax  sale  certificates  to  the  county 
auditor  of  Weber  county,  who  thereupon  is- 
sued a  tax  deed  for  all  of  said  tracts  of  land 
which  bad  not  theretofore  been  redeemed; 
that  said  deed,  at  the  request  of  said  George 
H.  Matson,  was  issued  In  the  name  of  said 
defendant, '  as  grantee,  but  nevertheless  as 
trustee  for  the  said  George  H.  Matson ;  that 
said  defendant  had  no  other  interest  in  the 
property  represented  by  said  deed;  that  aft- 
er the  issuance  of  said  deed,  and  prior  to  De- 
cember 31,  1898,  the  owners  of  some  6f  the 
tracts  of  land  conveyed  by  said  tax  deed 
paid  to  said  George  H.  Matson  certain  sums 
of  money,  whereupon,  at  his  request,  the  de- 
fendant herein  executed  quitclaim,  deeds  to 
the  owners  so  paying  said  money,,  and  the 
said  money  so  received  by  said  George  H. 
Matson  was  retained  by  him  as  bis  own  prop- 
erty; that  on  said  January  1,  1899,  at  the 
time  of  the  formation  of  said  partnership, 
said  George  H.  Matson  sold,  delivered,  and 
contributed  to  said  partnership, aU  his  Inter- 
est in  36  tracts  of  said  land,  including  the 
land  in  controversy  In  this  action;  that 
thereafter  said  land  continued  to  be  the 
property  of  said  partnership,  notwithstand- 
ing the  legal  title  remained  In  defendant,  as 
trustee  for  said  partnership;  that  defendant 
was  cognizant  of  the  formation  of  said  part- 
nership and  the  contribution  thereto  of  said 
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tax  sale-  certificates  and  consented  thereto ; 
that  subsequent  to  December  31,  1898,  and 
down  to  the  17th  day  of  April,  1911,  the  date 
of  the  death  of  said  George  H.  Hatson,  the 
owners  of  some  of  the  said  tracts  of  land 
conveyed  by  said  tax  deed  paid  to  said  part- 
nership certain  sums  of  money  for  said  landt( 
whereupon,  at  the  request  of  said  partner- 
ship, defendant  executed  and  acknowledged 
quitclaim  deeds  to  such  owners  as  paid  said 
money,  and  the  money  so  paid  was  retained 
by  said  partnership  and  was  equally  divided 
between  said  partners;  that  the  last  of  said 
quitclaim  deeds  prior  to  the  death  of  said 
George  H.  Matson  was  executed  by  defend- 
ant at  the  request  of  said  partnership  De- 
cember 11,  1906 ;  that  on  July  5,  1011,  after 
the  death  of  said  George  H.  Matson,  defend- 
ant, at  the  request  of  plaintifC,  as  the  surviv- 
ing partner  of  said  partnership,  executed  an- 
other quitclaim  deed  to  the  Merdiants'  Light 
&  Power  Company  of  Ogden,  the  ciwsidera- 
tion  therefor  being  the  sum  of  $510;  that 
for  the  fiscal  year  1899,  to  and  including  the 
fiscal  year  1915,  said  partnership  paid  all  the 
general  taxes  levied  and  assessed  on  the 
tracts  of  land  included  in  said  tax  deed  for' 
which  defendant  had  not  executed  qnitdaim 
deeds  as  before  stated.  (At  this  point  the 
complaint  specifically  describes  ten  tracts  of 
land  for  which  quitdatm  deeds  bad  not  been 
given,  and  which  is  the  land  in  controversy 
between  the  parties  hereto.) 

It  is  further  alleged  in  the  complaint  that 
defendant  at  all  times  heretofore  mentioned, 
and  during  the  entire  period  from  the  day  of 
the  purchase  of  said  tax  sale  certificates, 
acknowledged  that  she  held  the  same  as  trus- 
tee, as  aforesaid,  and  did  not  repudiate  said 
trust  until  January  13,  1915,  at  which  time 
she  asserted  to  plaintlft,  as  surviving  partner 
of  said  partnership,  that  she  was  the  owner 
in  fee  simple  of  the  ten  tracts  of  land  here- 
tofore mentioned ;  that  ever  since  said  last- 
named  date  defendant  has  continued  to  as- 
sert her  ownership  of  said  property  and 
claims  an  interest  therein  adverse  to  said 
partnership,  whldi  claim  is  without  any  right 
whatever.  Plalntifr  prays  that  defendant  be 
adjudged  to  hold  said  property  in  trust  for 
said  i)artner8hip  and  be  forever  restrained 
from  asserting  any  claim  adverse  to  said 
partnership,  and  for  general  relief. 

The  answer. of  defendant  admits  the  part- 
nership and  admits  there  have  been  no  con- 
veyances of  the  ten  tracts  of  land  in  contro- 
versy. It  also  admits  that  defendant  claims 
to  be  the  owner  of  the  property,  and  denies 
all  the  remaining  allegations  of  the  com- 
plaint. The  trial  court  found  the  facts  in 
favor  of  the  plaintiff  substantially  as  alleg- 
ed In  the  complaint.  Conclusions  of  law  and 
decree  were  entered  accordingly.  Other  find- 
ings and  conclusions  were  made  touching 
matters  admitted  in  evidence,  but  such  find- 


ings are  not  material  to  a  determination  of 
the  issues  presented  on  this  appeal. 

The  evidence  is  included  in  two  large  vol- 
umes, covering  more  than  800  pages  of  t3rx)e- 
wrltten  matter.  It  is,  in  the  main,  documen- 
tary, accompanied  with  such  oral  explana- 
tions  as  were  deemed  necessary  to  render  the 
same  intelligible. 

[1]  A  careful  review  of  the  evidence,  as 
the  same  appears  in  the  appellant's  abstract, 
with,  an  occasional  reference  to  the  tran- 
script, has  convinced  the  .writer  that  the 
findings  and  conclusions  of  the  court  beloiw 
are  amply  sustained.  We  deem  It  impracti- 
cable in  this  opinion  to  review  any  consider- 
able portion  of  the  evidence,  nor  Is  It  neces- 
sary in  our  view  of  the  case.  The  nature  of 
the  case  is  such  that  the  issues,  can  be  deter- 
mined without  considering  the  evidence  in 
detail.  The  books  and  aocounta  of  Geoi^ge 
H.  Matson,  prior  to  the  formation  of  the 
partnership  between  him  and  the  plaimtUF, 
appear  to  have  beeh  carefully  and  systemati- 
cally kept.  The  same  Is  true  of  the  partner- 
ship books  and  accounts  after  the  partner- 
ship was  formed  January  1,  1899.  The  doc- 
umentary evidence,  together -with  the  oral 
explanations  made  in  cooBettioB  tbefewith, 
show  quite  conclusively  that  George  H.  Mat- 
son,  in  December,  1895,  purchased  at  tax 
sale  with  his  own  money  the  several  tracts 
of  land  In  controversy,  together  with  other 
tracts  of  land,  and  received  certificates  of 
sale  therefor  in  the  name  of  his  wife,  defend- 
ant in  this  action.  After  that,  and  prior  to 
the  partnership  between  him  and  plaintiff, 
which  commenced  January  1,  1899,  George 
H.  Matson  paid  all  the  sid>8equent  taxes  as- 
sessed upon  said  property  out  of  bis  own 
money.  During  said  period  several  of  tbese 
tracts  of  land  were  redeemed  by  the  owners 
and  the  money  paid  therefor  was  paid  to 
George  H.  Matson  and  retained  by  him  as 
his  own  property.  In  all  cases  where  said 
property  was  redeemed,  the  defendant,  in 
whose  name  the  celrtiflcates  of'  sale  were  is- 
sued, upon  request  of- George  H.  Matson,  im- 
mediately executed  quitclaim  deeds  therefor 
to  the  owners  of  the  property.  When  the 
time  had  fully  expired  within  which  the  re- 
maining tracts  of  land  might  be  redeemed, 
George  H.  Matson  surrendered  said  certifi- 
cates of  sale  to  the  county  auditor  of  Weber 
county  and  received  a  tax'  sale  deed  therefor 
in  the  name  of  the  defendant  The  certifi- 
cates of  sale  and  deed  referred  to  were  at  all 
times  retained  in  the  possession  and  under 
the  control  of  George  H.  Matson  until  the 
formation  of  the  partnership  between  him 
and  the  plaintiff.  Upon  the  formation  of  the 
partnership,  as  stated  in  the  complaint,  the 
tracts  of  land  which  had  not  been  redeemed 
were  contributed  to  the  partnership  by 
George  H.  Matson  and  were  thereafter  con- 
sidered and  treated  as  partnership  property. 
Partnership  books  were  opened  and  accounts 
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were  kept  concerning  these  landfl.  George  H. 
Matson  was  credited  therewith  and  the  part- 
nership deMted.  Subsequent  taxes  thereon 
were  paid  by  the  partnership,  and  -whenever 
any  of  said  lands  were  thereafter  sold  the 
purchase  prlc?  was  paid  to  the  partnership 
and  was  either  divided  equally  between  the 
partners  or  became  a  part  of  the  partnership 
funds  and  was  used  In  the  business.  None 
of  It  was  ever  paid  to  defendant.  All  she  did 
or  was  requested  to  do  was  to  execute  quit- 
claim deeds  to  the  persons  to  whom  the  prop- 
erty was  sold.  This  was  the  uniform  method 
of  transacting  the  business  down  to  as  late 
as  1016,  four  years  after  the  death  of  her 
husband.  One  deed  was  executed  by  her  at 
the  request  of  plaintllt,  as  surviving  partner, 
after  the  death  of  her  husband.  The  con- 
rideratlon  therefor,  $&10,  was  received  by 
plaintiff  and  used  by  blm  as  partnership 
funds.    No  part  of  it  was  paid  to  defendant. 

In  addition  to  tbeae  facts,  concerning 
which  there  Is  little  or  no  dispute,  there  Is 
one  fact  which  to  my  mind  ie  of  deep  signifi- 
cance in  determining  the  question  of  owner- 
ship, which  is  the  uHlmate  Issue  between  the 
parties  litigant.  In  1913  the  defendant,  for 
some  reason,  in  the  first  instance,  paid  the 
taxes  on  the  land  still  remaining.  The  part- 
nership afterward  a!ssmned  this  obligation 
and  issued  to  her  its  check  by  way  of  reim- 
bursement. l%e  same  thing  occurred  as  to 
the  taxes  of  1914.  All  the  facts  and  condi- 
tions heretofore  summarized,  It  seems  to  me, 
are  utterly  inconsistent  with  the  theory  of 
individual  ownership  on  the  part  of  defend- 
ant Another  thing  Is  worthy,  at  least,  of 
passing  notice:  These  same  books  and  ac- 
counts show  a  debit  and  credit  account  with 
tlie  defendant,  from  which  It  la  quite-  clear 
that  at  some  time  defendant  placed  in  the 
hands  of  her  husband  for  Investment  a  small 
mm  of  money  aggregating  a  few  hundred 
dollara  The  partnership  ledger,  in  March, 
1889,  shows  a  credit  to  begin  with  of  $620 
brought  from  the  old  ledger.  Then  there  ap- 
pears credits  by  sugar  stock  dividends,  can- 
ning company  dividends,  various  items  of 
Interest  and  sale  of  sugar  stock,  the  whole 
aggregating  $2,567.06.  The  debitel  balance 
the  credits  and  show  receipts  by  defendant 
of  shares  of  sugar  stock,  dividend  on  can- 
ning company  stock,  and  varions  checks.  It 
nowhere  appears  In  the  books  or  accounts  of 
the  partnership  that  defendant  Is  credited 
with  anything  on  account  of  the  lands  In 
controversy  or  debited  with  the  payment  to 
her  of  any  portion  of  the  proceeds.  It  does 
not  appear  that  any  accounting  was  ever  de- 
manded by  her  or  had  in  any  manner  or 
form  between  her  and  the  partnerstilp  con- 
cerning these  lands. 

In  addition  to  these  circumstances,  wliich 
are  almost  conclusive  in  and  of  themselves, 
two  witnesses  testified  for  plaintiff  as  to  con- 
versations   had    with   defendant   after    the 
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death  of  her  husband  and  prior  to  1915. 
One  of  these,  a  Mr.  Rasmussen,  testified  that 
in  1912  or  1913  he  had  a  conversation  with 
defendant  respecting  the  price  of  these 
lands.  He  Informed  her  that  Mr.  Mats<m 
(meaning  the  plaintiff)  would  take  $800  for 
his  half  interest.  Def»idant  said,  "Well,  X 
have  an  idea  I  will  buy  his  Interest  myself." 
In  a  later  conversation  she  told  the  same  wit- 
ness she  had  settled  with  Mr.  Matson  and 
that  the  lands  then  belonged  to  her.  A  Mr. 
Farr  testified  for  plaintiff.  He  also  had  a 
CMtTersatlon  with  defendant  about  1914.  He 
was  trying  to  negotiate  a  purchtise  of  the 
land.  He  testified  defendant  told  him  she 
could  not  give  him  a  definite  answer  as  to 
the  price ;  that  her  brother-in-law,  Mr.  Matr 
son,  was  interested  in  the  property  and  she 
would  haver  to  cofisult  him. 

These  apparent  admissions  on  the  part  ot 
defendant  are  entit«ly  consistent  with  the 
dalm  of  plaintiff  that  the  land  was  partner- 
ship property  and  that  defendant  was  cogni- 
zant of  the  fact.  The  defendant  herself  tes- 
tified that  before  she  married  George  H.  Mat- 
son,  as  eaily  as  1892,  she  was  earning  money 
in  some  clerical  employment,  and  that  she 
placed  In  his  hands  for  investment  sums  ag- 
gregating about  $600,  besides  accumulations 
of  profit  and  interest  thereon ;  that  she  un- 
derstood he  had  invested  some  money  for  her 
In  these  lands,  but  did  not  know  how  much. 
In  fact,  she  seemed  to  Imow  very  little  about 
It  We  have  already  shown  that  she  had  an 
account  appearing  on  the  books  of  the  com- 
pany, the  first  Item  of  which,  $620,  was  trans- 
ferred from  the  books  in  use  prior  to  the  part- 
nership. Other  oitries  were  made  in  the  part- 
nership books,  both  debits  and  credits,  but 
nothing  pertaining  to  the  lands  in  question. 
The  books  show  transactions  with  and  on  ac^ 
ctfont  of  defendant  rriatlng  to  other  classes 
of  property,  showing  Immense  profits'  to  her, 
aggregating  many  thousands  of  dollars,  bnt 
nothing  pertaining  to  the  property  In  ques- 
tion. When  we  consider  the  fact  that  the 
booKs  and  accounts  were  kept  in  a  systematic 
manner,  and  transactions  with  and  for  the 
defendant  were  entered  apparently.  In  the 
most  formal  manner,  It  Is  certainly  strange 
that  nothing  relating  to  these  lands  should 
occur  In  her  account,  If  she  was,  as  she 
claims,  the  individual  owner  of  the  property. 
It  is  even  more  strange  that  she  would  per- 
mit the  business  to  run  for  a  period  of  20 
years  without  some  kind  Of  an  accounting 
which  would  demonstrate  the  exact  condition 
of  her  affairs  in  respect  to  the  property. 
Furthermore,  there  Is  nothing  in  the  entire 
history  of  the  case  to  Justify  the  assumption 
that  her  husband,  George  H.  Matson,  would 
take  from  her  property  to  which  she  was  ex- 
clusively entitled  and  give'  It  to  his  brother. 

When  we  consider,  from  every  point  of 
view,  the  apparent  generosity  of  George  H. 
Matson  towards  the  defendant  in  matters  of 


Digitized  by 


Google 


946 


190  PACIFIC  RBPOETKB 


CDtab 


business,  as  disclosed  by  the  record,  It  is  nn- 
bellevable  that  he  would  have  conducted  the 
business  as  It  was  conducted,  or  permit  It  to 
be  so  conducted,  II  the  property  In  question 
was  the  property  of  defendant.  Defendant 
denied  the  alleged  conTcrsatlons  with  Bas- 
musaen  and  Farr,  but  her  testimony  from  be- 
ginning to  end  was  vague,  uncertain,  and  far 
from  satisfactory.  It  utterly  failed  to  meet 
the  case  made  by  plaintifT.  Even  admitting 
that  where  an  attempt  Is  made  to  establish 
a  trust  under  circumstances  such  as  exist  In 
the  present  case  the  evidence  should  be-  dear, 
cogent,  and  convincing,  we  are  of  the  opin- 
ion that  the  evidence  on  behalf  of  plaintiff 
in  the  case  at  bar  responds  to  the  measure  of 
proof  required. 

Appellant  assigns  as  error  the  admission 
of  Incompetent  evidence.  There  are  some  4S 
assignments.  Most  of  them  belong  to  one 
class — the  admission  of  vartoua  exhibits, 
most  -of  them  entries  in  the  books  of  account. 

[2]  The  trial  court,  early  in  the  trial,  ruled 
that  entries  in  the  books  made  by  plalntiif 
were  not  admissible  per  se,  but  that  plalntUX 
could  use  the  entries  made  by  himself  to  re- 
fresh his  recollection.  If  they  did  refresh 
it  he  could  then  testify  from  memory;  If 
they  did  not  refresh  it,  but  he  was  able  to 
state  he  knew  the  entries  were  correct  when 
made,  then  the  entries  themselves  were  ad- 
missible in  evidence.  Tills,  undoubtedly,  is 
the  correct  rule.  Sagera  et  al.  t.  Internatioo- 
al  Smelting  Go.  et  al.,  50  Utah,  423,  168  Pac. 
105,  and  cases  cited.  Scmie  of  the  entries  in 
the  books  were  made  by  George  H.  Matson, 
some  by  plaintiff,  and  eome  by  other  book- 
keepers. A  large  proportion  of  the  entries 
were  made  by  the  plaintiff  himself  and  were 
admissible  under  the  rule  above  referred  to. 
Defendant  objected  to  practically  everything 
-that  was  offered  as  an  exhibit.  In  appellant's 
.brief  there  is  no  attempt  at  segregation,  no 
specific  reference  to  objectionable  evidence, 
little  or  DO  explanation,  and  no  authorities 
'Cited,  It  is  extremely  difficult  for  the  court 
to  understand  Just  what  {ippellant's  conten- 
tion is  with  respect  to  the  matter  alleged  as 
error.  .In  view  of  these  facts,  unless  the  cir- 
cumstances were  such  as  to  demand  a  specific 
definite  determination  of  the  question  moot- 
ed, it  would  not  be  prudent  to  attempt  an 
adjudication. 

[3]  We  are  of  the  opinion  that  there .  is 
sufficient  competent  evidence  in  the  record  to 
sustain  the  findings  of  the  court  below,  and, 
.  the  case  having  been  tried  to  the  court  with- 
.out  a  Jury,  it  must  be  presumed  the  court 
based  its  finding  upon  evidence  free  from  ob- 
.  Jections  as  to  its  competency.  Seaverns  T. 
Costello,  8  Ariz.  308,  71  Pac.  980, 

The  Judgment  is  afilrmed,  at  api)ellant'8 
costs. 

CORFMAN,  C.  J.,  and  FRICK,  WEBER, 
and  GIDEON,  JJ.,  concur. 


WEST  CACHE  SUGAR  CO.  v.  HENDRICK< 

SON  et  aL  (ZION'S  SAVINGS  BANK 

&  TRUST  CO.,  Garnishee). 

(No.  2443.) 

(Supreme   Court   of   Utah.     Jupe   14,   1920.) 

1.  Garnlshmeiit  «=>I67  —  Court  may  require 
Oarnishee  bank  to  open  safety  deposit  box  to 
reach  contents. 

In  garnishment  proceedings,  where  it  is 
sought  to  reach  the  contents  of  a  safety  de- 
posit vault  in  garnishee's  possession,  the  dis- 
trict court  has  power  to  require  garnishee  to 
open  the  box  for  the  purpose  of  reaching  its 
contents  by  the  process  of  garnishment,  in  view 
of  the  broad  provisions  of  the  garnishment 
statute  and  of  Comp.  Laws  1917,  {  1813,  con- 
ferring power  to  carry  jurisdiction  into  effect,  t 

2.  Attachment  «s>63  —  GanHshMsnt  «=>S4  — 
Contents  of  oafety  deposit  beat  are  •abjoot  to 
writ. 

The  contents  of  safety  deposit  boxes  are 
sttbject  to  garnishment  or  attachment. 

3.  Garnishment  «3>I67— That  opening  of  safe- 
ty deposit  box  by  flarniehoe  tncnrs  expense 
DO  excuse  for  disobedlenoe. 

In  gamishment  proceedings,  wherein  it  is 
sought  to  reach  the  contents  of  a  -safety  de- 
posit box  leased  by  garnishee  bank,  that  the 
garnishee  la  required  to'  call  in .  an  expert  to 
open  the  box  at  an  expense  of  $2.60  constitutes 
no  excuse  for  failing  to  open  the  box  when  or- 
dered to  do  BO  by  the  court. 

4.  Qarnislunent  <3=>  1 67— Neither  garnishee  aor 
debtor  eBtitled  to  aotloe  before  order  to 
open  safety  deposit  box. 

Where  it  is  sought  by  garnishment  to  reach 
the  contents  of  a  safety  deposit  box  leased  by 
garnishee  to  tiie  judgment  debtor,  neither  the 
garnishee  nor  the  judgment  debtor  is  entitled 
to  notice  before  making  and  eerving  an  order 
requiring  the  box  to  be  opened. 

5.  Garnishment  €=>  1 67— Responsibility  of  gar- 
nishee bank  upon  opening  safety  deposit  box 
under  court  order  stated. 

Where  it  is  sought  in  garnishment  to  reach 
the  contents  of  a  safety  deposit  box  leased 
by  the  garnishee  to  the  judgment  debtor,  the 
garnishee  owmng  the  box  and  having  tlic  (hys- 
ical  possessiou  and  control  thereof  is  rtepon- 
sible  for  tb«  contents  to  the  same  effect  as 
any  bailee  of  property  would  be  under  the  cir- 
cumstances. 

6.  Evidence  «=a2l— Courts  will  take  JndMal 
notice  as.  to  the  use  of  safety  deposit  boxes. 

It  is  a  matter  of  common  knowledge  that 
safety  deposit  boxes  are  generally  used  fdr 
safely  keeping,  valuable  articles,  and  securities 
of  all  kinds,  and  that  the  head  ot  a  family  who 
rents  the  box  may  permit  the  different  mem- 
bers thereof,  or  a  friend,  to  deposit  their  val- 
aables  in  the  box  with  his. 

7.  Garnishment  <S=3i67— Order  requiring  gar- 
nishee to  open  safety  deposit  box  should  al- 
low garnishee  to  make  inventory. 

An  order  in  garnishment  proceedings,  re- 
quiring a  garnishee  bank  to  open  a  safety  de- 


^9For  other  cases  see  some  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlaesta  and  Iitd«*a 
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posit  box  for  the  parpose  of  reaching  it*  con- 
tenta,  should  be  so  framed  aa  to  permit  the 
garnishee  to  be  present  by  its  agents  or  attor- 
neys, and  to  make  a  comple^  and  accurate  in- 
yentory  of  the  articles  that  are  found  in  the 
box  when  it  is  opened. 

8.  Garnishment  «=» 1 67— Notice  necMMry  wpon 
opening  safety  deposit  box  for  iMpeotion 
stated. 

In  garnishment  proceedings,  where  it  is 
sought  to  reach  the  contents  of  a  safety  de- 
posit box,  it  is  not  necessary  that  notice  be 
givep  to  judgment  debtor,  or  any  person  other 
than  the  garnishee,  that  the  box  be  opened 
for  Inspection,  and  such  an  order  may  be  made 
upon  ex  parte  application. 

9.  Garnishment  €=^167— Order  requiring  gar- 
nishee bank  to  open  safety  deposit  box  held 
too  broad. 

In  garnishment  proceedings,  where  it  was 
sought  to  reach  the  contents  of  a  safety  depos- 
it box  in  possession  of  garnishee  banlc,  an  or- 
der, requiring  the  bank  to  open  the  box  and 
deliver  the  contents  to  the  sheriff,  who  shall 
keep  such  property  as  is  liable  to  garnishment 
and  attachment!  held  not  sufficiently  to  guard 
and  protect  the  rights  of  the  garnishee  or  per- 
sons other  than  the  judgment  debtor  who  has 
access  thereto. 

10.  GarnlsbfflMt  •&=>  1 67— Garnishee  bank's  lia- 
bility upon  opening  safety  deposit  box  Ir  Its 
possession  stated. 

In  garnishment  proceedings,  where  it  is 
sought  to  reach  contents  of  a  safety  deposit 
box  in  garnishee  bank's  poaseaaion,  the  gar- 
nishee under  no  circumstances  would  be  charge- 
able with  any  property  except  such  as  is  own- 
ed by  the  judgment  debtor,  or  in  which  he  has 
a  beneficial  interest  which  may  be  reached  by 
the  process  of  garnishment. 

Appeal  from  District  Court,  Salt  Lalce 
County;  H.  M.  Stephens,  Judge. 

Action  by  West  Cache  Sugar  Company 
against  John  A.  Hendrickson  and  another 
and  the  Zion's  Savings  Bank  &  Trust  Com- 
pany, garnlahee.  Plaintiff  recovered  Judg- 
ment against  the  principal-  defendants,  and 
the  court  directed  garnisbment  to  be  is- 
sued, under  which  an  order  was  entered,  re- 
quiring tbe  garnishee  to  deliver  the  contents 
of  a  safety  deposit  box  to  the  sheriff.  F'rom 
a  denial  of  a  motion  to  quash  such  order,  tl>e 
garnishee  appeals.  Kemanded,  with  dlrec 
tlons  to  modify. 

See,  also,  190  Pac.  052. 

D.  H.  Thomas,  of  Salt  Lake  City,  for  ap- 
pellant 

Cheney,  Jensen  &  Holman,  of  Salt  Lake 
City,  for  respondent. 

FRICK,  J.  The  plaintlfr,  West  Cache  Sug- 
ar Company,  a  corfWratlon,  obtained  Judg- 
ment In  the  district  court  of  Salt  Lake  coun- 
ty against  the  defendants,  John  A.  Hendrick- 
son and  Lorenzo  N.   fitohl.     The  Judgment 
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P.) 

not  being  satisfied,'  the  plalntiCF,  pursuant  to 
our  statute  (Comp.  Laws  Utah  1917,  U  6730, 
6752)  caused  a  writ  of  garnishment  to  be  Is- 
sued in  said  action,  vhlcb  on  the  7tb  day  of 
June,  1919,  was  served  on  the  Zion's  Savings 
Bank  &  Trust  Company,  hereinafter  called 
garnishee. 

In  addition  to  the  usual  statutory  inter- 
rogatories that  are  proi)Ounded  to  gar- 
nishees, there  was  also  appended  the  follow- 
ing interrogatory:  "Have  defendants,  or  ei- 
ther of  them,  a  safety  deposit  box  in  your 
bank?"  The  garnishee,  after  answering  in 
writing  and  under  oath  all  the  statutory  in- 
terrogatories in  the  negative,  that  is,  that 
it  was  not  indebted  to  the  defendants,  or  &• 
ther  of  them,  that  it  had  no  property  or  ef- 
fects of  theirs  in  its  possession  or  under  its 
control,  and  that  it  knew  of  no  debts  owing 
to  them,  or  either  of  them,  also  under  oath 
answered  the  interrogatory  relating  to  the 
safety  deposit  box  as  follows:  "Yea;  Mr. 
Lorenzo  N.  Stohl  has." 

The  answers  of  the  garnishee  were  duly 
filed  in  said  district  court,  and  the  plaintiff 
did  not  deny  or  controvert  them  in  any  way 
as,  under  the  statute,  it  might  have  done 
within  10  days  after  they  were  filed.  On  the 
27th  day  of  June,  1909,  however,  and  after 
more'  than  10  days  had  elapsed  from  the  time 
of  filing  the  answers,  and  after  the  gar- 
nishee's answer,  under  the  statute,  had  be- 
come conclusive,  the  plaintiff,  by  its  comisel, 
appeared  in  said  court  and  made  an  ex  parte 
application  for  an  order  requiring  the  gar- 
nishee to  open  the  safety  deposit  box  refer- 
red to  in  its  answer  and  to  deliver  the  con- 
tents thereof  to  the  sheriff  of  Salt  Lake  coun- 
ty. Pursuant  to  said  application  the  district 
court  Issued  the  order  hereinafter  set  forth. 
The  order,  after  referring  to  the  garnishee'E 
answer  respecting  the  safety  deposit  Ix>x, 
and  that  the  plaintiff  claimed  that  said 
StoU  "has  property  and  securities  <m  de- 
posit" in  said  box,  reads  as  fcHlows: 

"Now  therefore,  it  is  hereby  ordered  and  ad- 
judged, that  the  said  garnishee  3efendant  canse 
said  box  to  be  opened,  and  deliver  the  property 
therein  to  the  sheriff  of  Salt  Lake  county,  who 
sliall  take  .and  keep  such  of  said  property  and 
securities  as  are  liable  to  garnishment  and  at- 
tachment herein." 

The  sheriff  made  return  to  the  effect  that 
he  had  duly  served  said  order  upon  the  gar- 
nishee; that  he  had  "made  demand  upon 
O.  C.  Beel)e,  cashier"  of  said  garnishee,  to 
comply  with  said  order  and  to  cause  said 
safety  deposit  box  to  be  opened  "and  the  con- 
tents of  the  box  delivered  to  me  as  sheriff," 
and  that  said  "O.  C.  Beebe  refused  to  com- 
ply with  the  order."  Thereafter,  on  the  lat 
day  of  July,  1919,  counsel  for  the  garnishee 
served  a  notice  upon  plaintiff's  counsel  to 
the  effect  that  on  the  5tb  day  of  said  mouth 
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he  would  move  the  court  to  quash  the  order 
upon  vartous  grounds,  among  others,  that 
the  district  court  had  exceeded  Its  authority 
In  making  the  same.  The  motion  was  sup- 
ported by  the  affidavit  of  the  cashier  of  the 
garnishee,  in  which,  among  other  things,  it 
was  stated  that  the  garnishee  could  not  open 
said  box  without  the  key,  which  was  in  the 
possession  of  said  Stohl,  unless  great  force 
were  used  to  open  the  same,  and  such  force, 
if  used,  would  "greatly  damage,  mutilate, 
and  destroy  garnishee's  vaults"  in  which 
said  box  was  placed. 

Thereafter,  on  the  12th  day  of  July,  the 
garnishee  by  leave  of  court  filed  amendments 
to  the  motion  to  quash,  and  also  amended  its 
original  answer  filed  in  the  garnishment  pro- 
ceeding. In  the  amended  answer  the  gar- 
nishee averred  that  said  Stohl  was  not  the 
only  person  who  had  access  by  means  of  his 
key  to  the  said  deposit  box,  but  that  there 
were  two  other  persons  who  had  access  there- 
to by  means  of  bis  key.  In  the  amended  mo- 
tion to  quash  the  writ,  the  garnishee  set 
forth,  among  other  grounds,  that  the  order 
to  open  the  safety  deposit  box  was  "improvi- 
dently  issued,  in  that  it  was  issued  without 
notice,"  etc.,  and  also  set  forth  the  fact  that 
the  other  persons  referred  to  in  its  answer 
had  equal  right  to,  and  did  have  access  to, 
said  safety  deposit  box,  and  that  the  gar- 
nishee had  no  knowledge  respecting  the  con- 
tents of  said  box,  nor  whether  it  contained 
anything. 

At  the  hearing  of  said  motion  to  quash, 
the  garnishee  produced  evidence  to  the  ef- 
fect tiiat  in  addition  to  said  Stohl  two  other 
persons  had  access  to  the  box,  and  that  the 
only  means  by  which  said  box  could  l>e  open- 
ed, according  to  the  knowledge  and  belief 
of  the  cashier  and  the  attorneys  of  the  gar- 
nishee, was  to  force  said  box  open  by  break- 
ing the  binges  or  the  lock,  etc.  Upon  the  oth- 
er hand,  the  plaintiff  produced  evidence  that 
there  was  a  comparatively  easy  and  inex- 
pensive method  of  opening  safety  deposit 
boxes  like  the  one  in  question  by  means  of 
drilling  a  small  hole  into  the  lock,  through 
which  the  tumblers  ia  the  lock  could  be  turn- 
ed, so  that  by  means  of  the  master,  key  alone, 
which  was  in  the  possession  of  the  gar- 
nishee, the  box  could  be  opened  without  any 
substantial  injury;  that  said  hole  could  be 
plugged  and  the  combination  of  the  look 
changed  and  other  keys  obtained,  which,  if 
done,  left  the  box  in  substantially  the  same 
condition  for  use  as  it  was  before  it  was 
opened  by  said  method;  that  said  method 
had  been  in  use  for  sonfe  time  in  Salt  Lake 
City;  that  at  least  several  hundred  safety 
deposit  boxes  had  been  opened  in  that  way 
In  the  different  vaults  in  Salt  Lake  City,  and 
that  there  were  several  experts  in  said  city 
who  opened  safety  deposit  boxes,  and  that  a 
certain  exi>ert  had  In  fact  opened  some  of 
the  garnishee's  safety  deposit  l>oxes  by  that 


method  during  the  past  year.  The  custodian 
in  charge  of  the  garnishee's  safety  deposit 
vaults  and  boxes  conceded  that  the  expfert 
had  opened  a  conflderable  number  of  the  gar- 
nishee's safety  deposit  boxes,  by  the  method 
aforesaid.  He  testified,  however,  tliat  the  cash- 
ier was  not  present  when  the  boxes,  or  any  oC 
them,  were  opened,  and  he  did  not  know 
whether  the  casliler  was  aware  of  the  meth- 
od or  not 

The  district  court  denied  the  garnishee's 
motion  to  quash  the  order  to  open  the  safety 
deposit  box,  and  confirmed  the  same^  to 
which  ruling  the  garnishee  excepted.  In  due 
time,  and  pursuant  to  the  provisions  of  Comp. 
Laws  Utah  1917,  i  6753,  the  garnishee  has 
appealed  to  this  court,  and  assigns  the.  ruling 
of  the  district  court,  in  the  particulars 
stated,  as  error,  giving  numerous  reasons 
which  it  Is  not  necessary  to  set  forth  here. 

In  his  brief,  counsel  for  the  garnishee; 
among  other  things,  insists:  (1)  That  the  dis- 
trict court  had  no  power  or  Jurisdiction  to 
make  the  order  requiring  the  garnishee  to 
open  the  box,  and  in  that  connection  counsel 
expresses  serious  doubt  whether  the  contents 
of  a  safety  deposit  box  are  the  subject  of 
garnishment  process;  (2)  assuming  such 
power,  however,  that  the  garnishee  cannot 
be  required  to  expend  its  mcmey  to  open  the 
box  nor  to  damage  its  property  In  doing  so 
without  being  indemnified;  (3)  that  the  or- 
der to  open  the  safety  deposit  box  merely  re- 
quired the  garnishee  to  open  the  same  In  the 
usual  manner,  namely,  by  means  of  the  cus- 
tomer's key  when  used  in  connection  with 
the  master  key  In  its  possession,  which  lu 
this  case  could  not  be  done,  for  the  reason 
that  the  customer  was  not  within  this  Juris- 
diction and  his  key  could  not  be  obtained, 
although  the  garnishee  liad  made  all  reason- 
able efforts  to  do  so;  and  (4)  that  the  order 
was  "improvidently  Issued." 

[1]  The  contention  that  the  district  court 
did  not  tiave  the  power  or  Jurisdiction  to  is- 
sue the  order  requiring  the  garnishee  to  open 
the  safety  deposit  box  for  the  purpose  of 
reaching  its  contents  by  the  process  of  gar- 
nishment is  not  tenable.  The  provisions  of 
our  statute  relating  to  garnishments  are  very 
broad  and  comprehensive.  This  court  has 
held  (Cole  v.  Sugar  Co.,  86  Utah,  148,  99  Pac. 
681)  that  the  statute  should  be  liberally  con- 
strued, and  so  as  to  fully  effectuate  the  pur- 
pose sought  to  be  attained  thereby.  Moreover, 
Comp.  Laws  Utah  1917,  g  1813,  provides: 

"When  Jurisdiction  is,  by  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means  nec- 
essary to  carry  it  into  effect  are  also  given; 
and  in  the  exercise  of  the  jurisdictioD,  it  the 
course  of  proceeding  be  not  specifically  pointed 
out  by  statute,  any  suitable  process  or  mode 
of  prooooding  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  the  stat- 
ute or  of  the  Codes  of  Procedure." 


Digitized  by 


Google 


Utah) 


WEST  CACHE  SUOAK 
(l»o 


The  district  court  certainly  bad  jurisdic- 
tion of  the  action,  and  by  the  service  of  the 
writ  of  garnishment  on  the  garnishee  and 
the  filing  of  its  answers  In  response  to  the 
writ,  wherein  it  stated  that  the  defendant 
Stohl  had  rented  a  safety  deposit  box  In  its 
bank  vaults,  the  court  also  bad  jorisdlctlon 
of  the  garnishee,  and.  In  view  of  the  provi- 
sions of  section  1813,  supra,  bad  full  power 
and  authority  to  direct  what  should  be  done 
in  the  premises  in  order  to  effectuate  the 
object  or  purpose  of  the  writ  of  garnishment. 
Nor  can  the  contrition  prevail  that  the  con- 
tents of  a  safety  deposit  box  which  is  rent- 
ed* by  a  judgment  debtor  cannot  be  reached 
by  tlie  process  of  gamlBbment  or  attachment; 
It  is  true  that  In  20  Cyc.  1022,  it  is  said: 

"According  to  the  weight  of  authority,  prop- 
erty or  funds  deposited  with  a  safety  deposit 
company  cannot  be  reached  by  gamislmient 
proceedings." 

[2]  The  text  Just  quoted,  however,  was 
written  more  than  14  years  ago,  and  si&ce 
then  a  number  of  courts  of  last  resort  have 
held  the  law  to  be  otherwise  under  statutes 
the  provisions  of  which  are  substantially  the 
same  as  those  of  this  state.  If  we  keep  in 
mind  that  the  relationship  existing  between 
the  lessor  of  a  safety  deposit  box  and  that 
of  his  customer  is  one  of  bailee  and  bailor 
for  hire,  we  should  encounter  little,  if  any, 
difiSculty  in  arriving  at  the  conclusion  that 
the  contents  of  such  boxes  are  subject  to  the 
process  of  garnislunent  or  attachment,  and 
that  the  boxes  themselves  may  be  ordered 
opened  by  the  court  for  the  purpose  of  reach- 
ing their  contents.  To  that  effect  are  the  fol- 
lowing well-considered  cases:  Tillinghast  v. 
Johnson  (1912)  34  R.  I.  130^  82  AU.  788,  41 
L.  R.  A.  (N.  S.)  764,  Ann.  Cas.  1914A,  860; 
Washington  Loan,  etc.,  Co.  v.  Susquehanna 
Coal  Co.,  26  App.  D.  O.  140;  Trowbridge  v. 
Spinning,  23  Wash.  48,  62  Pac.  125,  54  L.  H. 
A.  204,  83  Am.  St.  Rep.  806;  National  Safe 
Deposit  Co.  V.  Stead,  250  111.  584,  95  N.  B. 
973,  Ann.  Cas.  1912B,  430 ;  United  States  v. 
Graff,  67  Barb.  (N.  X.)  305,  affirmed  in  4  Hun, 
634. 

While,  in  the  foregoing  cases  it  is  squarely 
held  that  the  contents  of  such  boxes  may  be 
reached  in  garnishment  proceedings,  yet, 
as  we  shall  see,  in  none  of  the  cases  was  the 
order  to  open  the  box  as  broad  and  sweeping 
as  in  the  case  at  bar. 

In  12  R.  C.  L.  p.  805,  §  35,  which  was  is- 
sued in  1916,  the  law  is  staged  thus: 

"In  the  case  of  property  placed  in  a  safety 
deposit  box,  garnishment  against  the  bank 
which  is  the  lessor  of  the  box  is  the  proper 
remedy,  by  the  weight  of  authority,  though  a 
slight  conflict  must  be  admitted.  In  such  cases 
the  court  may  cause  the  box  to  be  opened  to 
determine  the  garnishee's  liability." 

In  Trowbridge  y.  Spinning,  supra,  it  is 
said: 
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"Under  the  broad  provisions  of  this  Bection 
[speaking  of  the  garnishment  statute],  the 
court  could  inquire  into  the  contents  of  th« 
box  by  causing  the  defendant  to  be  examined 
as  a  witness,  and  might  even  require  an  in- 
spection of  the  contents,  to  the  end  that  effects 
liable  to  execution  should  be  deUvered  to  the 
sheriff." 

[3,4]  It  certainly  would  be  a  reproach  to 
our  jurisprudence  and  to  the  administration 
of  the  law  if  it  were  held  that  the  law  may 
successfully  be  defied,  by  human  agencies, 
and  that  courts  cannot  make  their  processes 
effective  merely  because  valuable  property 
may  be  locked  and  concealed  in  a  steel  safe 
or  receptacle.  The  court's  orders  may  not  be 
baffled  merely  because  the  lessee  or  owner 
of  a  safety  deposit  box  refuses  to  surrender 
the  key  by  which  the  box,  In  connection  with 
the  master  key,  is  opened.  If,  therefore, 
there  is  any  method  or  device  available  by 
means  of  which  such  boxes  can  be  opened 
without  destroying  them  and  their  contents, 
the  courts  have  ample  power  to  direct  those 
who  have  possession  and  control  of  such  box- 
es to  open  them  by  any  available  method, 
and  to  deliver  the  contents  thereof  into  the 
custody  of  the  law  as  hereinafter  more  spe- 
cifically pointed  out.  Nor  can  the  contention 
prevail  that  the  court  was  powerless  to  order 
the  box  opened  at  the  expense  of  the  gar- 
nishee. The  evidence  produced  in  opposition 
to  the  motion  to  quash  the  writ  is  to  the  ef- 
fect that  modem  safety  deposit  boxes  such 
as  the  one  in  question  here  can  be  opened  by 
merely  drilling  a  small  hole,  about  the  size 
of  a  parlor  match,  into  the  lock,  through 
which  hole  the  tumblers  which  are  operated 
by  the  customer's  key  may  be  turned,  and 
the  box  may  then  be  opened  with  the  master 
key,  which  is  in  possession  of  the  garnishee. 
It  was  also  made  to  appear  that  the  time  re- 
quired to  open  the  box  by  that  method  is 
quite  short,  and  that  the  usual  charge  of  the 
Expert  who  opens  f^e  iwxes  by  that  method 
was  $2.50,  and  that  the  small  hole  could  be 
closed  ^vlth  a  steel  plug  prepared  for  the  pur- 
pose, and  after  the  hole  is  plugged  the  box 
is  just  as  good  as  it  was  originally.  If,  there- 
fore, a  garnishee  is  required  to  call  in  one 
of  the  experts  to  open  the  box  at  an  expense 
of  $2.50,  that  fact,  standing  alone,  would  af- 
ford no  excuse  for  failing  to  open  the  box 
when  ordered  to-  do  so  by  the  court.  Every 
garnishee  is  necessarily  put  to  some  incon- 
venience, and  perhaps  may  be  put  to  some 
expense  in  complying  with  the  order  of  the 
court.  Such  expenses  are,  -however,  charge- 
able as  costs,  and  will  be  allowed  by  the 
court.  Such  matters  are  too  trivial,  however, 
to  be  urged  as  a  means  of  arresting  or  im- 
peding the  due  administration  of  justice. 
Under  our  statute  no  garnishee  can  be  re- 
quired to  answer  the  interrogatories  until 
he  Is  paid  a  fee  of  $2  unless  he  expressly 
waives  such  payment.   Nor  Is  there  any  mer- 
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It  to  the  garnishee's  contention  that  the  conrt 
should  not  have  made  the  order  wlthont  no- 
tice to  it  Neither  the  garnishee  nor  the 
Judgment  debtor  Is  entitled  to  notice  before 
the  order  is  made  and  served  requiring  the 
box  to  be  opened. 

[6,  6]  This  brings  us  to  the  final  objection, 
which,  in  substance,  Is  that  the  order  of  the 
court,  was  improvidently  issued,  and  that  it 
does  not  sufficiently  protect  the  interests  of 
the  garnishee,  etc.  We  confess  that  this  Is 
the  only  ground  which,  to  our  minds  pre- 
sents serious  diffit;\ilti&.  The  order  was  made 
ex  parte  and  without  notice  to  the  garnishee, 
and  was  based  entirely  upon  its  answer  that 
the  defendant  Stohl  was  the  lessee  of  a  safe- 
ty deposit  box.  While  at  the  hearing  on  the 
motion  to  quash  the  writ  it  was  made  to  ap- 
pear that  at  least  two  other  persons  had  ac- 
cess to  the  box,  yet  such  fact  was  unknown 
to  the  plaintiff  and  to  the  court  when  the 
order  was  made.  It  will  be  observed  that 
the  terms  of  the  order  in  question  are  very 
sweeping.  The  garnishee  is  peremptorily 
ordered  to  "cause  said  box  to  be  opened  and 
to  deliver  the  property  therein  to  the  sher- 
iff of  Salt  Lalse  county,  who  shall  take  and 
keep  such  of  said  property  and  securities 
as  are  liable  to  garnishment  and  attachment 
herein."  It  will  be  seen  that  the.  garnishee 
was  thus  required  to  deliver  to  the  sheriff  all 
of  the  property  and  securities  which  may 
have  been  in  the  box,  regardless  of  whose 
property  It  was.  True,  the  order  provided 
that  the  sheriff  should  "take  and  keep  such 
of  said  property  and  securities  as  are  liable 
to  garnishment  and  attachment  herein." 
The  sheriff,  therefore,  was  required  to,  and 
legally  could,  take  only  such  property  and 
securities  as  were  liable  to  garnishment  un- 
der the  writ  By  the  terms  of  the  order, 
however,  he  is  made  the  sole  Judge  as  to 
what  property  and  securities  are  "liable  to 
garnishment."  As  a  matter  of  law,  as  we 
have  seen,  the  relationship  between  the  gar- 
nishee and  those  who  nave  access  to  the 
safety  deposit  box  in  question  was  that  of 
bailee  and  bailor.  In  view  that  the  garnishee 
owned  the  box  and  had  the  physical  posses- 
sion and  control  thereof,  it  under  the  law, 
is  held  responsible  for  the  contents  to  the 
same  effect  as  any  bailee  of  property  would 
be  under  the  circumstances  here  disclosed. 
To  that  effect  are  the  decisions.  See  Lock- 
wood  v.  Manhattan  Storage,  etc.,  Co.,  28  App. 
Div.  68,  60  N.  Y.  Supp.  974,  where  it  is  held 
that  the  relation  of  the  company  renting  a 
safety  deposit  box  to  its  customer  is,  "that 
of  bailee  or  depositary  for  hire,"  and  that 
such  a  relationship  "imposed  upon  It  the  bur- 
den of  explaining  and  excusing  the  nonpro- 
duction  of  articles  intrusted  to  it.  *  *  *" 
It  being  made  to  appear  that  at  least  two 
others  with  the  defendant  Stohl  had  access 
to  the  box,  and  that  they  may  have  had  valu- 
aole  articles  and  securities  of   their   own 


therein,  for  which  the  garnishee .  might  be 
required  to  account  as  bailee,  it  is  but  Just 
and  fair  that  the  oonrt  should  protect  tht> 
interests  of  the  garnishee  while  enforcing 
the  rights  of  the  Judgment  creditor.  Even 
though  the  f^ct  that  others  had  access  to  the 
box  were  not  made  to  appear,  yet  in  view 
that  it  is  a  matter  of  common  Imowledge 
that  safety  deposit  boxes  are  now  being  gen- 
erally used  for  the  purpose  of  safely  keeping 
valuable  and  predous  arttries  and  secu- 
rities of  all  kinds,  and  that  the  head  of  a 
family  who  rents  the  box  may  permit  the 
different  tnembers  th»eof  to  deposit  their 
valuables  in  the  box  with  his,  or  that  he  may 
permit  a  friend  to  do  so,  of  all  of  which 
those  who  own  the  safety  deposit  boxes  are 
well  aware,  it  becomes  the  duty  of  the  courts 
to  protect  the  Interests  of  all  in  case  it  be- 
comes necessary  to  order  one  of  those  boxes 
to  be  opened  to  ascertain  Its  contejits.  While 
it  is  the  duty  of  all  persons  in  all  relations 
and  walks  of  life  to  yield  prompt  obedience 
to  the  orders  of  the  courts,  which,  presump- 
tively at  least,  are  Justified  by  end  are  based 
upon  the  law,  yet  the  same  law  to  which  all 
citizens  are  required  to  yield  obedience  also 
protects  all  against  preventable  injnry  or 
loss.  In  view,  therefore,  of  the  uses  that  at 
the  present  time  are  constantly  made  of  safe- 
ty deposit  boxes,  and  of  which  uses  the 
courts,  like  all  others,  must  take  notice,  the 
order  in  question.  In  the  form  It  was  issued, 
in  one  sense  was  "improvidently  issued." 

[7, 1]  Let  us  panse  a  moment  to  again  call 
attention  to  the  provisions  of  section  181S. 
supra.  It  Is  there  si>eciflcally  provided  that 
if  in  exercising  the  Jurisdiction  which  by 
law  Is  conferred  upon  the  courts  of  this  state 
"the  course  of  pt-oceeding  be  not  specifically 
pointed  out  by  statute,  any  suitable  process 
or  mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit 
of  the  statute  or  of  the  Codes  of  Procedure." 
Thus  there  Is  ample  power  and  authority 
conferred  upon  the  courts  to  meet  all  con- 
tingencies, both  in  enforcing  and  In  protect- 
ing the  rights  and  obligations  of  all.  While 
It  is  the  duty  of  garnishees  to  obey  the  or- 
ders of  the  courts  and  to  aid  the  officers  in  ex- 
ecuting their  orders.  Judgments,  'and  de- 
crees, yet  it  Is  also  the  duty  of  the  courts 
and  of  the  ofllcers,  at  all  times  and  under  all 
circumstances,  to  protect  the  rights  and  In- 
terests of  garnishees  and  those  who  may 
have  business  relations  with  them.  If,  there- 
fore, an  order  l»  made  which  requires  a  gar- 
nishee to  open  a  safety  deposit  box  for  the 
purpose  of  reaching  its  contents,  the  order 
should  be  so  framed  as  to  permit  the  gar- 
nishee to  be  present  by  its  agents  or  attor- 
neys and  to  make  a  complete  and  accurate 
Inventory  of  the  articles  that  are  found  In 
the  box  when  it  Is  opened.  In  view  of  the 
garnishee's  liability,  it  should  be  given  the 
right  not  only  to  make  such  an  Inventory, 


Digitized  by 


Google 


Utah)  WEST  CACHE  SUGAR 

(190 

but  In  case  the  articles  bear  no  earmarks 
respecting  o'vv-nershlp,  and  the  garnishee 
claims  an  Interest  or  right  to  any  article 
found  in  the  box,  then  the  garnishee  should 
be  permitted  to  go  before  the  court  and  as- 
sert Its  right  to  such  articles,  or,  in  case  it 
has  reason  to  believe,  and  does  belleTe,  that 
some  article  or  articles  belong  to  a  person  or 
persons  other  than  the  judgment  debtor  or 
lessee  of  the  box,  the  garnishee  should  be  per- 
mitted to  suggest  that  fact  to  the  court,  to  the 
end  that  the  alleged  owner  or  owners  may  be 
notified  to  come  before  the  court  and  make 
known  their  rights  or  interest  in  or  to  the 
articles.  To  follow  such  a  course  in  no  way 
Impedes  or  interferes  with  the  expeditious 
and  orderly  administration  of  justice,  and 
can  in  no  way  interfere  with  the  plaintilTs 
ri^ts  in  the  premises.  While,  in  pursuing 
such  a  course,  all  the  property  belonging  to 
the  Judgment  debtor  and  In  the  possession 
or  under  the  control  of  the  garnishee  which 
is  subject  to  execution  must  be  surrendered, 
yet  It  also  safeguards  and  protects  the  rights 
of  the  garnishee,  as  well  aif  those  who  may 
have  or  claim  some  rights  to  or  Interests  in 
the  property  found  in  the  safety  deposit  box, 
without  in  any  way  interfering  with  the 
rights  of  the  plaintiff  in  the  action.  It  was 
not  necessary  in  this  case,  nor,  as  we  con- 
ceive, is  it  necessary  in  any  case,  that  notice 
be  given  to  the  judgment  debtor  or  to  any 
person  other  than  the  garnishee  that  the 
safety  deposit  box  be  opened  for  inspection, 
as  herein  suggested.  Such  an  order  may  be 
made  upon  an  ex  parte  application,  but  when 
it  Is  made  it  should  comply  with  the  condi- 
tions herein  suggested,  to  the  end  that  all 
interests  and  rights  may  t>e  protected. 

[I]  We  are  of  the  (^nion,  therefore,  that 
the  order  In  this  case  Is  too  broad  and  sweep- 
ing, and  does  not  sufficiently  gliard  and  pro- 
tect the  rights  of  the  garnishee  or  of  such 
Iiersons  as  may  have  had  access  to  and  may 
have,  had  property  In  the  safety  deposit  box. 
Nor  is  there  In  any  of  the  cases  to  which 
we  have  referred  anything  which  leads  to 
a  different  conclusion,  unless  It  he  found  in 
the  case  of  United  States  ▼.  Graff,  supra. 
In  that  case  it  was  held  to  be  proper  for  the 
sheriff  to  exclude  both  parties  and  their  at- 
torneys or  agents  while  he  was  opening  and 
inspecting  the  contents  of  an  iron  safe.  That 
case'  was  decided  45  years  ago,  since  which 
time  the  use  of  safety  deposit  boxes  by  the 
general  public  has  been  greatly  increased, 
and  since  which  time  the  law  governing  safe- 
ty deposit  boxes  has  been  more  fully  devel- 
oped. But  even  though  that  case  were  of  re- 
cent origin  we  shouU,  nevertheless,  not  feel 
Inclined  to  follow  it  in  that  respect.  In  all 
of  the  other  cases  cited  there  is  nothing  said 
in  the  opinions  which  in  any  way  militates 
against  the  views  herein  expressed.  There 
is,  however,  considerable  said  which  is  in 
perfect  harmony  with  the  foregoing  views. 
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In  Tlllinghast  v.  Johnson,  supra,  it  is  said 
that  under  the  garnishment  statute  "the 
court  may  take  such  action,  in  accordance 
with  proper  legal  procedure,  as  will  enable 
it  to  determine  the  liability  of  the  garnishee. 
This  would  warrant  the  court  in  directing 
the  garnishee  to  break  the  seal  upon  such 
parcel  or  to  open  such  safety  deposit  box  and 
to  inspect  the  ccmtents  thereof,  that  he  may 
disclose  the  same  to  the  court,  and  thus  en- 
able It  to  determine  as  to  whether  the  gar- 
nishee is  chargeable  and  to  what  extent." 
What  is  there  said  clearly  Implies  that  the 
garnishee,  as  well  as  the  sheriff,  should  have 
access  to  the  contents  of  the  l>ox,  and  If  it 
claims  some  interest  in  .the  contents  or  has 
reason  to  believe,  and  does  believe,  that  the 
property,  or  some  of  it,  does  not  belong  to  the 
Judgment  debtor,  the  garnishee  may  make 
that  fact  known  to  the  court,  and  the  court 
may  then  determine  the  ownership  of  the 
prcHierty;  that  is,  in  the  language  of  the 
opinion  just  quoted  from,  the  court  may  then 
"determine  as  to  whether  the  garnishee  is 
chargeable,  and  to  what  extent" 

[10]  Again,  in  12  R.  C.  L.,  supra,  the  lan- 
guage of  the  text  is: 

"In  such  cases  the  court  may  cause  the  box 
to  be  opened  to  determine  the  garnishee's  lia- 
bility." 

In  order  to  do  that,  the  garnishee,  for  Its 
own  protection,  must  be  given  the  right  to 
Inspect  the  property  deposited  in  the  box,  and 
to  direct  the  court's  attention  to  such  as  it 
may  claim,  or  to  such  as  may  be  tlie  proper- 
ty of  some  one  other  than  the  judgment  d^t- 
or.  The  garnishee,  under  no  circumstanoes, 
win  be  chargeable  with  any  property  except 
such  as  is  owned  by  the  judgment  debtor, 
or  in  which  he  has  a  beneficial  interest  which 
may  be  readied  by  the  process  of  garnish- 
ment Moreover,  we  think  the  course  herein 
outlined  should  be  followed  for  the  officer's 
protection,  as  well  as  for  the  protection  of 
the  garnishee.  If  a  full  and  accurate  inven- 
tory is  made  by  the  gamisbe^  the  officer 
would  also  be  protb.<cted  against  false  or  un- 
just claims  by  those  who  may  claim  an  in- 
terest In  or  right  to  some  of  the  property 
found  In  such  box. 

We  do  net  wish  to  be  understood,  by  any- 
thing we  have  hereinbefore  said,  that  when 
it  is  made  to  appear,  as  in  this  case,  that  the 
Judgment  debtor  has  «  safety  deposit  box 
which  is  under  the  control  of  the  gomlshee, 
and  an  application  is  made  to  the  court  for 
an  order  requiring  ,tbe  garnishee  to  open 
such  box.  It  would  not  be  proper  practice  for 
the  court  to  issue  an  order  requiring  the  gar- 
nishee to  appear  before  the  court  or  judge 
forthwith  and  show  cause  why  the  box  should 
not  be  opened  and  the  contents  thereof  ex- 
hibited as  hereinbefore  stated.  In  most 
cases  such  a  course  would  avoid  all  misun- 
derstandings.   U  such  a  course  had  been  fol- 
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lowed  in  this  case  we  are  convinced  that  this 
controversy  would  have  been  avoided.  It 
woald  then  have  been  made  to  appear  that 
the  box  could  be  opened  without  the  judg- 
ment debtor's  key  and  without  force  or  In- 
jury to  the  box,  and  no  doubt  the  garnishee 
would  have  complied  with  the  court's  order 
to  open  the  box  after  its  objections  challeng- 
ing the  jurisdiction  of  the  court  had  been 
passed  on.  As  it  is,  the  box  still  remains 
unopened,  and  its  contents  are  BtlU  undis- 
closed. 

We  are  of  the  opinion,  therefore,  that 
while  the  court  was  authorized  to  make  the 
order,  yet  the  order  Is  too  broad  and  sweep- 
ing, and  does  not,  sufficiently  protect  the 
rights  of  the  garnishee  or  of  any  other  per- 
son, If  there  be  such,  as  may  have  property 
or  some  interest  in  the  property  deposited 
in  the  safety  deposit  box. 

For  the  reasons  last  stated  the  cause  is 
remanded  to  the  district  court  of  Salt  Lake 
'county,  with  directions  to  modify  the  order 
so  as  to  require  the  officer  to  permit  the  gar- 
nishee, by  its  attorney  or  agent,  or  both,  to 
be  present  when  the  box  is  opened,  and  to 
take  a  full  and  accurate  inventory  of  the 
contents  of  the  box,  and  to  make  any  claim 
as  herein  suggested  to  any  property  or  arti- 
cles found  in  the  box,  and,  in  case  any  claim 
Is  made,  to  present  the  same  to  the  court  for 
determination  at  the  earliest  possible  time 
consistent  with  orderly  procedure. 

In  view  of  the  whole  record  we  are  of  the 
opinion  that  one  half  of  the  costs  of  this  ap- 
peal should  be  paid  by  the  plaintltt  and  the 
other  half  by  the  garnishee.  Such  is  the 
order. 

CORFMAN,  0.  J.,  and  WEBER,  GIDEON 
and  THURMAN,  JJ.,  concur. 


In  re  THOMAS  et  al.    (No.  3429.) 

(Supreme  Court  of  Utah.    June  14,  1920.) 

I.  Contempt  4=s>54( I)— Statement  of  deputy 
sheriff  to  court  not  In  form  ef  affidavit  held 
sufficient  basis  for  contempt  proceedings. 
In  contempt  proceedings  against  the  at- 
torneys of  a  garnishee  bank  for  advising  tbeir 
client  not  to  comply  with  a  court  order  requir- 
ing a  safety  deposit  box  to  be  opened  for  in- 
spection, a  statement  by  the  deputy  sheriff 
serving  the  order,  made  to  the  court  under 
oath  and  reduced  to  writing,  held  sufficient  un- 
der Comp.  Laws  1917,  §  7060,  as  a  basis  for 
an  order  to  show  cause  why  a  contempt  order 
should  not  be  issued;  it  not  being  requisite  to 
give  the  court  jurisdiction  that  the  facts  ap- 
pear to  the  court  in  the  form  of  an  affidavit, 
designated  as  such. 


2.  Contempt  «=»10— Rights  of  attorneys  to  ari- 
vlse  noncompliaaoe  with  court  order  stated. 

While  it  is  the  duty  of  attorneys  to  prompt- 
ly obey  all  lawful  orders  of  the  court  and  to 
advise  tbeir  clients  when  called  on  for  advice 
to  obey  them,  yet  it  is  also  their  duty,  in  case 
a  reasonable  doubt  exists  respecting  the  ju- 
risdiction of  the  court,  or  that  the  order  in 
question  was  improperly  made,  to  preserve  and 
protect  the  legid  rights  of  their  clients  by  as- 
sailing any  order  in  the  proper  manner  and 
within  proper  time,  in  view  of  Const,  art.  1, 
$  11,  providing  ttiat  every  injured  person  shall 
have  a  remedy. 

3.  Contempt  iS=3 10— Advising  dient,  garnished 
to  disobey  order  requiring  safety  deposit  hex 
to  be  opened,  held  not  contempt. 

Where  in  garaishment  proceedings  At  was 
sought  to  reach  the  contents  of  a  safety  deposit 
box  in  garnishee's  possessioo,  and  garnishee's 
attomeys.advised  it  to  disobey  an  order  requir- 
ing the  box  to  be  opened,  such  advice  did  not 
constitute  contempt  of  court;  the  attorneys 
having  reason  to  believe  that  the  order  was 
improper. 

4.  Contempt  <S=»IO— Characterizing  court  or- 
der as  "foolish"  or  "damned  foolish"  held  not 
contempt. 

That  a  garnishee's  attorney,  after  an  or- 
der has  been  made  requiring  the  garnishee  to 
open  a  safety  deposit  box  for  inspection,  has 
characterized  the  order  as  a  "foolish"  or  as  a 
"damned  foolish"  order  held  not  to  constitute 
contempt. 

5.  Contempt  e=>66(7)— Questions  to  be  con- 
sidered by  reviewing  court  In  contempt  pro- 
ceedings stated. 

In  contempt  proceedings,  where  appeals 
are  allowed,  it  is  the  duty  of  the  reviewing  court 
to  pass  upon  the  question  as  to  whether  the 
trial  court  had  jurisdiction  to  enter  the  judg- 
ment or  make  the  order  which  is  made  a  iMsis 
of  the  proceedings,  .and  whether  the  acts,  words, 
or  conduct  complained  of  constituted  contempt. 

Appeal  from  District  Court,  Sjalt  Lake 
County;  H.  M.  Stephens,  Judge. 

D.  H.  Thomas  and  Ashby  Snow  were  ad- 
judged guilty  of  contempt,  and  they  appeal. 
Reversed  and  remanded,  with  directions  to 
dismiss. 

James  Ingebretsen  and  D.  N.  Straup,  both 
of  Salt  Lake  City,  for  appellants. 

Frank  E.  Holman,  of  Salt  Lake  City,  for 
respondent. 

FRICK,  J.  D.  H.  Thomas  and  Ashby 
Snow,  attorneys  at  law  and  officers  of  this 
court,  were  adjudged  guilty  of  contempt  by 
the  district  court  of  Salt  Lake  cotmty,  and 
they  appeal.  , 

The  contempt  proce<^ings  here  in  question 
arose  out  of  the  garnishment  proceedings  in 
the  case  of  West  Cache  Sugar  Ca  v.  John  A. 
Hendrickson  and  Lorenzo  N.  Stohl,  defend- 
ants, and  Zion's  Savings  Bank  &  Trust  Co., 
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Garnishee  and  Appellant,  190  Fac.  946,  which 
we  have  Just  considered.  A  judgment  was 
daly  entered  In  said  action  against  the  de- 
fendants Hendrlckson  and  Stohl.  The  appel- 
lants here  were  the  duly  authorized  attorneys 
of  the  Zlon's  Savings  Bank  &  Trust  Com- 
pany hereinafter  called  garnishee,  and  in  the 
transactions  giving  rise  to  the  contempt  pro- 
ceedings they  acted  as  such.  The  Judgment 
entered  In  the  action  aforesaid  not  being 
satisfied,  a  writ  of  garnishment  was  issued 
therein,  which  was  served  on  the  garnishee  on 
the  7th  day  of  June,  1919.  To  the  writ  Of 
gamislunent,  in  addition  to  the  usual  statu- 
tory interrogatories,  was  added  the  following 
interrogatory:  "Have  defendants,  or  either  of 
them,  a  safety  deposit  box  In  your  bank?" 
The  garnishee,  in  writing  and  under  oatli, 
after  answering  all  of  ihe  statutory  Interrog- 
atories In  the  negative,  answered  the  special 
Interrogatory  Just  set  forth  as  follows :  "Yes; 
Mr.  Lorenzo  N.  Stohl  has."  The  answers 
of  the  garnishee  were  duly  filed  In  said  cause, 
and  the  plaintiff  did  not  in  any  way  contro- 
vert them,  or  any  of  ttiem,  wltltin  the  time 
it  was  required  to  do  so  under  our  statute  or 
at  any  time.  On  the  27th  day  of  June,  1919, 
bowever,  at  which  time  the  answers  of  the 
garnishee  had  become  conclusive  as  against 
the  plalntifT,  it,  by  its  counsel,  appeared  In 
the  district  court,  and  upon  an  ex  parte  oral 
motion  and  statement  wliich  were  based  up- 
on the  answer  of  the  garnishee,  obtained  an 
order  from  said  court,  reguiring  the  garni- 
shee to  "cause  said  box  to  be  opened  and  de- 
liver the  property  therein  to  the  sheriff  of 
Salt  Lake  county,  who  shall  take  and  keep  as 
much  of  said  property  and  securities  as  are 
liable  to  garnishment  and  attachment  here- 
in." The  order  was  duly  served  upon  the 
cashier  of  the  garnishee  on  the  afternoon  of 
the  day  it  was  issued.  Immediately  after  the 
order  was  served  the  cashier  called  up  the 
appellant  Thomas,  and  asked  his  advice  with 
respect  to  the  order.  The  attorney  at  once 
commenced  the  preparation  of  a  motion  or 
application  in  said  action,  in  which  be,  upon 
various  grounds,  sought  to  have  said  order 
vacated  and  set  aside.  He  also  forthwith 
called  up  the  sheriff's  office,  and  informed  the 
sheriff  what  he  contemplated  doing,  and 
asked  the  latter  to  suspend  further  action  on 
said  order  until  he  bad  time  to  present  his 
motion  and  application  to  the  court  to  set 
aside  or  modify  the  order.  After  receiving 
what  he  assumed  to  be  assurance  from  the 
siieriff  that  the  order  would  not  be  immedi- 
ately pressed,  the  motion  to  set  aside  the 
order  was  not  forthwith  presented  to  the 
eourt.  Mr.  Thomas  also  at  once  took  up  the 
matter  with  one  of  the  Judgment  creditor's 
counsel,  and,  it  seems,  counsel  was  inclined 
to  not  press  the  order  until  Mr.  Thomas 
could  present  his  motion.  In  the  meantime, 
however,  the  sheriff  was  seen  by  a  stock- 
liolder  of  the  plaintiff,  who  insisted  upon 
immediate  action.     The  d^uty   sheriff,   in 


whose  hands  the  order  was  placed,  thai  im- 
mediately went  back  to  the  bank  of  the  gar- 
nishee, and  demanded  that  the  cashier  forth- 
with open  the  safety  deposit  box  and  deliver 
its  contents  to  him;  in  other  words,  that  the 
cashier  comply  with  the  court's  order.  The 
cashier  informed  the  d^uty  sheriff  that  two 
keys  were  necessary  to  open  the  box,  that  Mr. 
Stohl  had  one  of  them,  and  that  the  box  could 
not  be  opened  unless  Stohl's  key  could  be 
obtained.  The  cashier,  however,  also  sent 
for  Mr.  Thomas,  and  in  the  meantime  made 
efforts  to  get  into  communication  with  Mr. 
Stohl,  who,  it  seems,  was  not  within  this  ju- 
risdiction at  the  time.  The  cashier  again  in- 
sisted that  the  box  could  not  be  opened  with- 
out the  key  except  by  the  use  of  force.  Dur- 
ing the  conversation  between  the  deputy 
sheriff  and  the  cashier  Mr.  Thomas  arrived 
at  the  bank,  and  on  seeing  the  deputy  ex- 
pressed surprise  that  be  had  not  ctHiformed 
to  the  understanding  counsel  had  with  him, 
namely,  that  the  opening  of  the  box  would  not 
be  pressed  at  once.  The  d^uty  sheriff  then 
infbrmed  Mr.  Thomas  that  after  he  had 
agreed  to'  suspend  Immediate  action  Om 
stockholder  aforesaid  appeared  and  demand- 
ed that  the  order  be  complied  with  forthwith, 
and  that  the  deputy  sheriff  came  to  the  bank 
pursuant  to  that  demand.  Mr.  Thomas  then 
Informed  the  deputy  sheriff  that  he  had  an 
agreement  with  one  of  plaintiff's  couosel 
that  he  might  have  time  to  file  a  motion  as- 
sailing the  order,  and  Mr.  Thomas,  in  the 
presence  of  the  deputy  sheriff,  again  called 
up  the  counsel  referred  to.  Counsel  was, 
however,  quite  busy  in  one  of  the  depart- 
ments of  the  district  court,  arguing  a  motion, 
and  nothing  definite  was  agreed  upon.  Mr. 
Thomas,  however,  asked  the  d^uty  sheriff  to 
talk  to  counsel  over  the  phone,  which  the  dep- 
uty did,  and  he  subsequently  testified  tha't 
couns^  advised  him  that  In  view  that  he  was 
at  the  bank  he  should  make  a  formal  demand 
upon  the  cashier  to  open  the  safety  deposit 
box  and  to  deliver  its  contents  to  him  as  it 
basis  for  contempt  prioceedlngs.  Thereupon 
the  deputy  sheriff  again  made  a  demand  that 
the  box  be  opened,  and  it  was  then  that  the 
controversy  arose  between  the  parties.  The 
cashier  Insisted  that  he  could  not  obtain  Mr. 
Stohl's  key,  and  that  he  could  not  open  the 
box  without  it  except  by  the  use  of .  such 
force  as  would  injure  and  perhaps  destroy 
the  box.  The  deputy  sheriff,  upon  the  other 
hand,  strenuously  Insisted  that  the  box  could 
be  opened  by  a  method  which  did  not  require 
Stohl's  key,  and  which  would  not  injure  .the 
box,  but  he  did  not  at  any  time  disclose  what 
the  method  he  had  in  mind  was,  ax\A  the 
cashier  and  both  of  the  appellants  testified 
that  they  did  not  know  of  such  method.  The 
cashier  then  again  called  on  Mr.  Thomas 
and  also  on  Mr.  Snow,  who  had  arrived  at- 
the  bank  in  the  meantime,  for  advice.  A 
somewhat  heated  discussion  took  place,  dur- 
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Ingr  wblch,  as  the  deputy  sheriff  subsequently 
testified,  Mr.  Thomas  characterized  the  order 
to  open  the  box  as  a  "foolish"  order,  or  as 
a  "damned  foolish  order/'  and  that  Mr.  Snow 
said,  "we  can't  open  the  box,"  and,  "We 
won't  open  the  box."  Much  was  said  pro 
and  con,  and  the  controversy  between  the 
cashier  and  the  attorneys  on  one  side  and  the 
deputy  sheriff  upon  the  other  at  times  was 
not  conducted  In  the  best  of  temper.  The 
controversy,  however,  ended  in  a  refusal  by 
the  cashier  to  open  the  box,  whlCh  was  sub- 
sequently sealed  by  the  sheriff,  and  has  re- 
mained in  that  condition.  The  deputy  sheriff 
left  the  bank,  and  immediately  reported  to 
the  district  court.  He  told  the  court  what 
had  transpired  at  the  bank,  and  informed  it 
that  the  cashier,  upon  advice  of  his  counsel, 
the  appellants,  had  peremptorily  refused  to 
comply  with  the  court's  order  to  open  the  box 
and  to  deliver  Its  contents  to  him,  whereupon 
the  district  court,  upon  its  own  initiative, 
propounded  certain  questions  to  the  deputy 
sheriff,  which  he  answered  under  oath,  and 
which  were  taken  down  in  shorthand  by  the 
oflSclal  shorthand  .reporter  of  The  court. 
After  the  deputy  sheriff's  answers  to  the 
court's  questions  and  his  statements  in  that 
behalf  had  been  transcribed  into  longhand, 
they  were  duly  died  in  the  gamishinent  pro- 
ceedings. '  The  court  then  ordered  that  a 
notice  and  a  copy  of  the  deputy  sheriff's 
statements  be  pr^ared  and  served  upon  the 
appellants  and  on  the  cashier,  requiring  them 
to  show  cause  why  they  should  not  be  ad- 
judged guilty  of  contempt  for  having  refused 
to  comply  with  the  court's  order  to  open  the 
safety  box  and  to  deliver  its  contents  as  in 
said  order  directed. '  The  notice  and  state- 
ment were  duly  served,  and  the  appellants 
and  the  cashier  forthwith  appeared  In  court 
in  respcmse  to  such  notice,  and  by  their  coun- 
sel filed  a  demurrer  to  the  statement  of  the 
deputy  sheriff,  upon  which  was  based  the 
order  or  notice  to  show  cause  why  they 
should  not  be  adjudged  guilty  of  contempt. 
The  demurrer  was  based  upon  the  ground 
that  the  statement  of  the  deputy  sheriff  was 
deficient  in  substance.  They  also  filed  a  mo- 
tloD  to  qua^  the  notice  and  statement  upon 
the  ground  that  the  court  was  without  juris- 
diction in  the  premises,  stating  the  reasons 
therefor.  The  district  court  overruled  the 
demurrer  and  denied  the  motion  to  quash. 
Thereupon  all  three,  the  two  appellants  and 
the  cashier,  interposed  a  plea  of  not  guilty 
and  the  court  immediately  proceeded  to  hear 
the  evidence.  After  hearing  the  evidence, 
which  is  very  voluminous,  the  court  adjudged 
all  three  guilty  of  contempt,  and  entered 
judgment  accordingly.  Mr.  Thomas  and  Mr. 
Snow  have  appealed  from  the  judgment,  and 
have  presented  the  record  to  this  court  for 
review.  Mr.  Beebe,  the  cashier,  does  not 
'appeal,  and  will  therefore  receive  no  further 
consideration. 
The  acts  and  conduct  of  the  appellants  con- 


stituting the  alleged  contempt  were  by  all  tbe 
parties  hereto,  and  by  the  district  court, 
treated  and  considered  on  the  theory  that 
they  constituted,  if  anything,  a  criminal  con- 
tempt, and  for  that  reason  alone,  withont 
fnrtber  considering  the  character  or  nature 
of  said  acts,  words,  and  conduct,  we  shall 
treat  them  upon  the  same  theory. 

The  appellants  have  assigned  numerous, 
errors,  which,  so  far  as  we  deem  them  mate- 
rial, we  shall  now  proceed  to  ccmslder. 

It  is  insisted  that  the  court  was  without 
jurisdiction  because  no  pr«per  affidavit  ixr 
statement  was  filed  as  a  basifl  for  the  con- 
tempt proceedings.  Gomp.  Laws,  Utah,  1917, 
§  7060,  so  far  as  material,  provides: 

"When  the  contempt  is  not  committed  in 
tbe  immediate  view  and  presence  of  the  court, 
or  judge  at  chambers,  an  affidavit  shall  be  pre- 
sented to  the  court  or  judge  of  the  facta  con- 
stituting the  contempt,  or  a  statement  of  the 
facts  by  the  referees  or  arbitrators  or  other 
judicial  officer." 

[1]  It  is  contended  that  the  statement  of 
the  deputy  sheriff,  which  he  made  to  the 
court  and  which  was  reduced  -to  writing,  in 
no  sense  was  an  affidavit,  and  that  therefore 
the  statute  was  not  complied  with,  which. 
It  is  contended,  is  fatal  to  the  Jurisdiction 
of  the  court  As  we  have  seen,  the  contempt 
proceedings  were  initiated  upon  the  court's 
owh  motion,  and  in  the  manner  stated.  It 
may  be  conceded  that  the  method  pursued  by 
the  court  in  taking  the  statement  of  tbe  dep- 
uty sheriff  by  questions  and  answers  and  in 
basing  the  order  to  show  cause  thereon,  while 
somewhat  irregular,  was,  however,  not  void. 
A  mere  cursory  reading  of  the  statute  will 
disclose  that  it  is  not  absolutely  essential 
that  under  all  circumstances  the  facts  upou 
which  the  order  to  show  cause  is  based  must 
be  stated  in  the  form  of  an  affidavit.  It 
seems  that  if  the  facts  appear  and  are  BUtH- 
clent  to  authorize  the  court  to  act,  the  form 
of  the  statement  is  Immaterial.  At  all 
events,  the  court  would  not  be  without  juris- 
diction merely  because  the  facts  were  made 
to  appear  to  the  court  in  the  form  of  a  state- 
ment rather  than  in  the  form  of  an  affidavit 
and  designated  as  such.  Moreover,  In  this 
case  the  court  treated  the  statement  of  the 
deputy  sheriff  precisely  as  though  it  were  in 
the  form  of  an  affidavit,  and  the  appellants 
were  permitted  to  assail  it  both  by  demur- 
rer and  by  motion.  They  could  have  done 
no  more  if  the  facts  had  hem  stated  in  the 
form  of  an  affidavit.  Again,  the  statfement 
contained  all  the  essential  facts  to  author- 
ize an  order  to  show  cause,  and  thus  the 
appellants  were  not  prejudiced  In  any  way  or 
to  any  extent  We  are  clearly  of  the  opinion 
that  the  facts  contained  in  the  statement 
were  sufficient  to  confer  jursidictioh  upon  the 
court  to  issue  the  order  to  show  cause,  and 
that  the  court  did  not  err  in  overruling  the 
demurrer  and  In  denying  the  motion  to 
qua.'ih. 
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'  It  Is  next  Insisted  that  the  order  to  open 
the  safety  deposit  box  was  not  a  "lawful 
order,"  and  for  that  reason  the  appellants 
should  not  have  been  adjudged  guilty  of  con- 
teinpt.  We  have,  however,  arrived  at  a  con- 
trary conclusion,  as  appears  from  the  opinion 
In  the  case  which  precedes  this  one,  and 
hence  this  contention  cannot  prevail. 

[2}  The  next  assignment  Is  that  "the  court 
«rred  In  finding  that  the  acts  and  conduct  of 
the  defendants  [appellants]  constituted  crim- 
inal contempt"  This,  to  our  minds,  presents 
the  serious  question  In  this  proceeding.  It 
will  be  observed  that  tlie  order  was  not  di- 
rected to-  the  appellants,  or  to  either  of  them, 
but  was  directed  to  the  garnishee.  It  must 
also  ber  kept  In  mind  that  while  the  appel- 
lants were  not  parties  In  interest  they,  never- 
theless, were  not  merely  volunteers,  but  by 
virtue  of  their  calling,  and  as  attMneys  of 
the  garnishee,  were  called  upon  to  give  ad- 
vice to  their  client  in  a  mattM'  whl<ih  was  of 
gfeat  Importance  to  snch  dlent,  as  pointed 
out  in  the  preceding  case.  While  It  is  the 
duty  of  attorneys  at  law,  who  are  officers  of 
the  court,  to  promptly  obey  all  lawful  orders 
of  the  court  and  to  advise  their  clients  who) 
called  on  for  advice  to  obey  them,  yet  it  is 
also  their  duty,  in  case  a  reasonable  donbt 
exists  respecting  the  jurisdiction  of  the  court, 
or  that  the  order  in  question  was  improvl- 
dently  made,  to  preserve  and  protect  the  legal 
rights  of  their  dients  by  assailing  any  ord«r 
in  a  pr<^>er  manner  and  at  the  proper  time. 
Our  Constitution  (article  1,  {  11)  provides: 

"All  courts  shall  be  open,  and  every  person, 
for  an  injury  done  to  him  in  his  person,  prop- 
erty or  reputation,  shall  have  remedy  by  due 
coarse  of  law,  which  shall  be  administered  with- 
out denial  or  unnecessary  delay;  and  no  per- 
son shall  be  barred  from  prosecuting  or  de- 
fending before  any  tribunal  in  this  state,  by 
himself  or  counsel,  any  civil  cause  to  which  h« 
is  a  party." 

[J]  This  means  that  courts  are  op«i  for 
the  purpose  of  having  any  order  or  judgment 
assailed  in  the  proper  manner  and  at  the 
proper  time,  precisely  the  same  as  they  are 
open  for  the  redress  of  wrongs  and  for  the 
enforcement  of  rights.  If,  therefore,  the  ap- 
pellants had  good  cause  to  believe,  and  iB 
good  faith  did  believe,  that  the  order  in  quesr 
tlon  was  in  excess  of  the  court's  power  or 
jurisdiction,  or  that  it  was  improvldently  is- 
sued and  for  that  reason  vulnerable,  or  that 
the  order  merely  required  that  the  safety  box 
be  opened  In  the  usual  manner,  that  Is,  by 
using  the  customer's  key  in  connection  with 
the  master  key,  and  they  believed  that  the 
cashier  could  not  obtain  the  customer's  key, 
and  was  thus  unable  to  open  the  box  except 
by  the  use  of  such  force  as  would  injure 
the  same  or  the  vaults  in  which  it  was 
placed,  then  appellants  were  not  Only  within 
their  rights  In  assalUhg  it,  but  it  was  their 
duty<o  assail  the  order  in  a  proper  manner 
and  at  the  proper  tluie,  and  to  advise  their 


client  to  that  effect.  We  have  very  carefully 
read  all  of  the  evidence  and  the  proceedings 
in  this  case,  and,  after  doing  so,  and  without 
pausing  here  to  set  forth  the  evidence,  bare 
been  forced  to  the  conclusion  that  what  was 
said  and  done  by  counsel.  In  view  of  all  the 
circumstances,  does  not  constitute  a  criminal 
contempt.  The  conviction  Is  forced  upon  na 
tihat  the  appellant  Thomas,  who  was  first 
called  upon  for  advice,  in  the  best  of  faith  as- 
sumed that  the  order  of  the  court  could  be  suc- 
cessfully assailed  upon  several  grounds:  (1) 
That  the  order  was  not  enforceable  because 
the  contents  of  the  safety  deposit  boxes  were 
not  subject  to  garnishment ;  (2)  that  the  box 
could  not  be  opened  in  the  usual  manner  be- 
cause the-  cashier  was  unable  to  obtain  the 
use  at  the  customer's  key  in  connectioa  with 
the  master  key,  and  hence  the  garnishee 
should  not  be  required  to  open  the  box ;  and 
(S)  tttat  at  all  events,  in  view  of  his  oommu* 
nieatlons  witli  counsti  for  the  plaintiff,  the 
box  was  not  required  to  be  opened  until  after 
he  had  time  to  present  a  motion  to  vacate 
and  set  aside  the  order.  Such  was  also  the 
conclusion  of  Mr.  9now.  As  pointed  out  In 
the  preceding  case,  the  law  is  stated  in  20 
Cyc.  1022,  to  the  effect  that  according  to  the 
weight  of  authority  the  contents  of  safety 
deposit  boxes  are  not  subject  to  garnishment. 
The  question  had  not  been  before  the  courts  in 
this  jurisdiction,  and  therefore  had  not  been 
decided.  Moreover,  there  are  some  respectable 
authorities  which  support  the  text  in  Cyc. 
True,  we  have  since  held  the  law  to  be  other- 
wise in  this  Jurisdiction.  The  question  was, 
however,  an  open  one  at  the  time  the  alleged 
ooatempt  was  committed,  and  hence  any 
lawy»  would  have  been  justified  In  assailing 
such  au  order,  and  especially  under  the  cir- 
cumstances in  which  the  cashier  was  placed. 
We  are  clearly  of  the  opinion,  therefore,  that 
under  all  the  circumstances  appellants  had 
a  dear  legal  right  to  assail  the  order  in  ques- 
tion, and  therefore  their  conduct  and  that 
of  the  cashier  in  refusing  to  comply  with  the 
order  forthwith  did  not  constitute  contempt. 
[4]  In  arriving  at  such  a  conclusion  we  are 
not  unmindful  of  the  fact  that  Mr.  Thomas 
was  indiscreet  in  using  the  expletive  he  did 
la  characterizing  the  order  in  question  as  a 
"foolish,"  or  as  a  "damned  foolish,"  order. 
What  he  said  was,  however,  said  long  after 
the  order  was  made,  and  was  in  no  sense  in- 
tended or  calculated  to  Intimidate  or  to 
impugn  either  the  motives  or  the  dignity  of 
the  court.  As  pointed  out  by  that  eminent 
jurist,  Mr.  Justice  Brewer,  in  Re  Pry  or,  18 
Kan.  72,  26  Am.  Rep.  747,  much  more  latitude 
is  allowed  counsel  In  criticizing  the  courts 
after  the  judgments  or  orders  have  been  en- 
tered' than  while  the  mutters  are  still  pend- 
ing before  them  and  remain  imdctermined. 
The  case  just  referred  to  is  very  illuminat- 
ing and  instructive  upon  that  point,  and 
clearly  points  out  the  distinction  between  what 
is  harmless  crltichim  and  what  la  really'  harm- 
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fol  and  contomadouB  on  tbe  part  of  attor- 
Q^B  and  therefore  may  be  punished  as  a 
contempt  It  Is  manifest  to  us  that  neither 
one  of  the  appellants  by  what  was  said  or 
done  at  the  somewhat  heated  interview  with 
the  deputy  sherlfC  Intended  to  be  disrespect- 
ful to  the  court,  much  less  was  It  tbelr  in- 
tention to  willfully  or  contumaciously  advise 
the  yiolatlon  of  the  order.  What  was  said 
was  said  In  the  heat  of  controv»'sy,  and  what 
was  done  was  done  with  a  view  of  legally  as- 
sailing the  order  at  the  proper  time  and  in 
the  proper  manner  pointed  out  by  our  prac- 
tice. In  this  connection  it  should  also  be 
kept  In  mind. that  while  it  was  not  essential 
to  the  court's  Jurisdiction  that  the  garnishee 
l>e  notified  that  the  order  would  be  made,  yet, 
in  view  that  it  was  made  upon  an  ex  parte 
application,  and  in  view  that  Mr.  Thomas 
sincerely  questioned  the  court's  power  to 
make  such  an  order,  lie  had  especial  reason 
for  assailing  it  by  motion;  and  to  do  that 
was  manifestly  proper,  If  for  no  other  reason 
than  as  a  basis  for  an  appeal  to  this  court. 
[6]  We  are  also  aware  that  in  contempt 
proceedings  appellate  or  reviewing  courts 
should  be  careful  in  interfering  with  the 
findings  and  Judgments  of  tbe  courts  in  such 
proceedbngs.  If  the  alleged  contempt  here 
were  a  direct  contempt,  that  is,  one  coatr 
mitted  in  the  presence  of  the  court,  or,  ey&a, 
if  the  alleged  ofTensive  words  had  been  ut- 
tered and  the  objectionable  conduct  had  oc- 
curred before  the  order  in  question  was  made 
and  while  the  question  whether,  It  should  or 
should  not  be  made  was  still  pending,  as  was 
the  case  in  Re  Pryor,  supra,  the  case 
would  be  somewhat  dUterent.  Under  such 
circumstances  we  should  long  hesitate  before 
we  interfered  with  the  findings  of  the  court 
and  with  its  Judgment  adjudging  appellants 
guilty  of  contempt.  In  such  cases  the  court 
cannot,  with  any  degree  of  accuracy,  reflect 
the  proceedings  in  the  record ;  nor  can  it  ac- 
curately describe  the  demeanor  and  conduct 
of  counsel  which  occurred  in  the  court's  pres- 
ence. In  a  case  like  the  one  at  bar,  however, 
he  have  substantially  the  same  opportunity 
to  Judge  of  the  conduct  and  of  the  acts  that 
the  trial  court  had.  True,  that  court  had  the 
advantage  of  hearing  and  seeing  the  witnesses 
testify,  and  in  case  of  conflict  was  in  a  better 
position  than  we  are  to  pass  upon  the  weight 
and  credibility  that  should  be  given  to  their 
statements.  In  this  case,  however,  there  is 
little,  if  any,  real  conflict  respecting  the  con- 
trolling facts,  and  where  there  Is  such  we 
liave  followed  the  statements  of  the  deputy 
sheriff.  We  have,  however,  also  kept  In  mind 
that  !n  contempt  proceedings  where  appeals 
are  allowed  it  is  the  duty  of  reviewing  courts 
to  pass  upon  at  least  two  questions  in  addi- 
tion to  such  other  propositions  of  law  as 
may  be  presented.  One  of  those  questions  is, 
Did  the  trial  court  have  Jurisdiction  to  enter 
the  Judgment  or  make  the  order  which  is 
made  tbe  basis  of  the  contempt  proceedings. 


and  did  it  have  JnTlsdicti<m  to  aitertbe  Judg- 
ment in  the  contempt  proceedings?  Tbe 
other  is,  Did  the  acts,  words,  or  conduct  com- 
plained of  constitute  a  contempt?  Attorneys 
are  ofiicers  of  the  court,  and  as  sudi  may  be 
summarily  dealt  with  in  case  they  otFend 
against  the  dignity  of  the  court.  In  case 
the  oftense  is  serious  they  may  be  suspended 
or  even  disbarred  from  practice  altogether.' 
X^e  consequences  may  thus  be  very  serious 
and  far^reacliing.  For  that  reason,  as  is  well 
stated  by  the.  Supreme  Court  of  North  Caro- 
lina' in  tbe  case  of  Eix  parte  Robbins  and 
Jackson,  03  N.  0.  p.  312,  "  •  *  •  the  court 
wUl  not  be  easily  iwevailed  on  to  proceed  in 
this  manner  [contempt  proceedings],  if  it  ap- 
pears that  the  matter  complained  of  was 
rather  owing  to  neglect  or  accident  than  de- 
sign.   •    •    •» 

Such  Is  also  the  law  In  England.  More- 
over, the  mere  fact  that  an  attorney  has 
advised  his  client  to  act  contrary  to  tbe 
order  or  Judgment,  or  to  disregard  it,  does 
not  necessarily  constitute  a  contmnpt  of 
court    In  re  Kepecs,  123  N.  I.  Supp.  872. 

The  record  in  this  case  shows  ttiat  tbe 
trial  court  exercised  great  almost  infinite, 
patience  in  trying  tbe  case.  Tbe  appellants 
were  given  every  opportunity  to  exculpate 
themselves,  and,  as  we  think,  succeeded  in 
doing  so.  In  our  Judgment  the  only  serious 
arror  of  the  court  lies  in  tbe  fact  tliat  It  laid 
too  much  stress  upon  the  naked  fact  that  the 
ai^tetlants  bad  advised  the  cashier  to  refuse 
to  comply  with  the  wder  to  open  tbe  box 
and  deliver  its  cont^its  to  the  sheriff.  Tbe 
court  seemingly  overlooked  the  fact,  and  did 
not  give  sufficient  consideration  to  appellants' 
efforts  and  preparations  and  purposes  to  as- 
sail tbe  order,  and  in  advising  tbe  cashier 
not  to  open  the  l>ox  for  tbe  other  reasons 
hereinbefore  stated. 

'  In  view  of  the  circumstances  of  this  case, 
we  are  of  the  opinion  tliat  appellants  were 
acting  within  their  rights  in  wtiat  tliey  ad- 
vised; that  the  only  offense  they,  or  eitlter 
of  them,  committed  was  in  tbe  use  of  im- 
proper language,  which,  while  not  excusable, 
nevertheless,  falls  far  short  of  lieing  con- 
tumacious, and  hence  did  not  constitute  a 
contempt  of  court 

In  view  that  the  proceedings  in  this  case 
were  initiated  by  the  court  itself,  and  that 
the  plaintiff  in  the  principal  action  took  no 
part  in  defending  or  Justifying  tbe  court's  ac- 
tion, and  did  not  in  any  way  participate  in 
the  contempt  proceedings,  no  order  witb  re- 
spect to  costs  will  be  made. 

For  the  reasons  stated  the  Judgment  ad- 
Judging  tbe  appellants  guilty  of  contempt  and 
imposing  a  fine  is  reversed,  and  the  cause  Is 
remanded  to  tbe  district  court  with  direc- 
tions to  vacate  and  set  aside  tbe  findings  and 
Judgment,  and  to  dismiss  these  proceedings 
and  to  discharge  the  appellants. 

CORFMAN,  C.  J.,  and  WBBBR,  GIDEON, 
and  THCRMAN,  JJ.,  concur. 
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BOARD  OF  DIRECTORS  OF  MEDFORD 
IRR.  DIST.  V.  HILL. 

(Sapreme  Court  of  Oregon.    July  6,  1920.) 


1.  Waters  and  water  ooorses  ®=>225— In  con- 
llrmatlon  proceedings  to  organi2e  irrigation 
dtotriot,  court  should  examine  all  questions, 
whether  discussed  or  nat. 

In  proceedings  for  the  confirmation  of  the 
oiganization  <lt  an'  irrigation  district  and  the 
issuance  of  its  bonds,  which  are  in  the  nature 
of  proceedings  in  rem,  the  Supreme  Court  on 
appeal  from  a  decree  of  confirmation  must  ex- 
amine every  question  presented  by  the  record, 
whether  discussed  in  the  briefs  or  not. 

2.  Waters  and  water  coursss  e=>22S  -^  Court 
may  confirm  Irrigation  district  as  to  nonap- 
pearing  parties  without  notice. 

In  proceedings  to  confirm  the  organization 
of  an  irrigation  district  and  the  issuance  of  its 
bonds,  neither  the  circuit  court  nor  the  Supreme 
Court  have  jurisdiction  to  enter  a  decree  bind- 
ing on  landowners  who  did  not  appear,  where 
the  hearing  was  held  before  the  expiration  of 
ten  days  after  the  last  publication  of  the  notice, 
contrary  to  Laws  1917,  p.  773,  f  41,  snbds.  "a," 
"d." 

3.  Waters  and  water  courses  ®=>225— Court 
without  statutory  notice  may  confirm  irriga- 
tion district  as  against  party  appearing. 

Though  the  statutory  notice  for  proceedings 
for  the  confirmation  of  an  irrigation  district 
and  the  issuance  of  its  bonds  was  not  given,  the 
court  can  determine  the  legality  of  the  district 
and  the  bonds  as  against  the  objectioQa  of  a 
landowner  whs  appeared  and  answered. 

4.  Waters  and  watercourses  <®=>230(l)— Order 
for  irrigation  district  bond  election  must  state 

.  general  purpose. 

Under  Acts  1917,  p.  754,  {  19,  authorizing 
election  for  the  issuance  of  irrigation  district 
bonds  for  any  purpose,  the  board  of  directors, 
in  calling  the  election  for  a  bond  issue,  mast 
specify  in  a  general  way  the  purpose  for  which 
the  bonds  are  to  be  sold,  and  cannot,  after  the 
election,  abandon  the  purpose  stated  entirely 
and  sell  the  bonds  to  finance  a  totally  different 
plan. 

5.  Statutes  (^3226— DIfferenoe  from  state  Ir- 
rigation district  act  of  another  state  held  to 
preclude  adoption  of  constructien. 

Where  the  irrigation  district  act  of  another 
state  authorized  an  election  for  the  issuance 
of  district  bonds  in  the  amount  determined, 
while  the  Oregon  statute  requires  an  election 
for  the  issuance  of  bonds  for  any  purpose,  the 
Legislature  cannot  be  held  to  have  adopted  a 
construction  previously  placed  on  the  act  of  the 
other  state  as  not  requiring  the  purpose  of  the 
bonds  to  be  stated  in  the  call  for  election. 

6.  Watera  and  water  courses  ®=>230(l)  — 
Change  In  irrigation  district  law  held  not  to 
authorize  bond  election  without  stating  pur- 
pose. 

The  change  from  the  irrigation  district  act 
of  1911  requiring  submission  at  election  of  the 
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question  whether  the  bonds  required  for  the 
project  previously  determined  shall  be  issued 
to  that  of  Acts  1917,  p.  754,  $  19,  requiring 
an  election  for  issuance  of  bonds  for  any  pur- 
pose, does  not  indicate  an  intention  to  abolish 
the  necessity  of  stating  the  purpose  of  the 
bonds  in  the  call  for  the  election. 


7.  Waters  and  water  courses  <3=»230( I)— Pur- 
pose of  distriot  bonds  need  be  stated  only 
generally. 

In  stating  the  purpose  for  which  irrigation 
district  bonds  are  to  be  issued,  it  is  not  nec- 
essary to  state  more  than  a  general  plan,  and 
such  plan  may  be  modified  or  changed  in  par- 
ticulars after  the  bonds  are  authorized,  but 
cannot  be  completely  abandoned  and  another 
plan  adopted. 

8.  Waters  and  water  courses  <e=>230(l)— Bonds 
Issued  on  insufflcient  resoiutlou  oaillng  ele»- 
tlon  held  Invalid. 

Where  the  resolution  of  the  board  of  direc- 
tors of  an  irrigation  district  adopted  a  particu- 
lar project  in  one  paragraph,  and  in  the  next 
paragraph  called  an  election  to  authorize  a 
bond  issue,  the  sale  of  bonds  authorized  at  that 
election  to  construct  a  totally  different  project 
from  that  adopted  is  invalid,  whether  the  reso- 
lution be  construed  as  calling  the  election  to 
issue  bonds  for  that  project  or  as  not  stating 
the  purpose  of  the  bond  as  required  by  statute. 

9.  Waters  and  water  courses  iS=3226— Lands 
can  be  eliminated  from  district  only  by  strict- 
ly following  statutory  proceedings. 

Lands  can  be  eliminated  from  an  irrigation 
district  after  its  organization  over  the  objec- 
tion of  other  landowners  in  the  district  only  by 
strictly  following  the  statutory  procedure  there- 
for, including  the  publication  of  notice;  a  stip- 
ulation between  the  district  and  the  owners  of 
the  land  to  be  eliminated  cannot  authorize  the 
elimination  of  the  land  as  against  those  not 
parties  thereto. 

In  Bana 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Frank  M.  Calkins,  Judge. 

Proceedings  by  tlie  Board  of  Directors  of 
Medford  Irrigation  District  for  a  conflrma- 
tlon  of  the  regularity  and  legality  of  the  or- 
ganization of  the  district  and  the  issuance  of 
the  bonds  of  the  district,  In  which  Dillon  R. 
Hill  appeared  and  answered  in  objection  to 
the  confirmation.  Decree  of  confirmation, 
and  objector  appeals.  Decree  affirmed  in  so 
far  as  it  confirmed  the  organization  of  the 
district,  and  modified  and  reversed  In  so  far 
as  It  affirmed  the  issuance  of  the  bonds. 

This  16  a  proceeding  brought  in  the  circuit 
court  of  the  state  of  Oregon  for  Jackfson 
county  to  confirm  the  creation  and  organiza- 
tion of  an  irrigation  district  and  the  election 
and  proceedings  authorizing  the^  issue  and 
sale  of  the  bonds  of  said  district  in  the  sum 
of  $1,<500,000  for  irrigation  purposes. 

According  to  the  petition  for  the  original 
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organization  of  the  district,  and  the  order  of 
the  county  court  creating  the  same,  the  dis- 
trict was  to  comprise  18,500  acres  of  land. 

An  election  was  called  and  the  district  was 
organized  and  officers  elected.  After  the  or- 
ganization the  board  of  directors  met  and 
adopted  a  project,  designated  as  the  "Big 
Butte  project,"  for  the  obtaining  of  water 
to  Irrigate  the  district,  and  directed  that 
bonds  should  be  issued  in  the  sum  of  $1,500,- 
000  for  the  construction  and  installation  of  a 
system  for  irrigating  the  district,  and  to  pro- 
Tide  for  the  payment  of  the  first  year's  In- 
terest on  the  bonds,  and  calling  an  election  to 
determine  whether  or  not  the  bonds  should 
be  issued.  At  the  election  the  result  was  fa- 
vorable to  the  Issuance  of  the  bonds  by  a 
small  majority. 

There  Is  some  indeflnlteness  and  uncer^ 
tainty  as  to  whether  the  order  for  a  bond 
election  made  by  the  board  of  directors  of 
the  district  was  tied  up  definitely  by  sOch 
order  to  the  Big  Butte  project.  The  resolu- 
tion adopting  that  particular  project,  and  the 
resolution  calling  for  the  bond  election,  were 
separately  stated,  but  they  seem  to  have  been 
offered  as  one  resolution  and  acted  upon  to- 
gether .by  the  same  vote  and  proceeding. 

Thereafter  this  proceeding  was  brought  In 
the  drcuit  court  to  confirm  the  proceedings 
before  the  county  court,  the  action  of  the 
board  of  directors,  and  the  proposed  sale  of 
bonds. 

Certain  of  the  landowners  in  the  district, 
and  among  others  the  defendant  HiU,  ap- 
peared and  contested  the  proceedings  for  con- 
firmation, and  some  of  them  asked  that  their 
land  be  eliminated  from  the  district,  alleging 
divers  grounds  therefor. 

Pending  the  final  decision  upon  this  con- 
firmation proceeding,  the  directors  concluded 
that  the  original  project,  designated  as  the 
"Big  Butte  project,"  was  not  feasible,  and 
rescinded  the  order  adopting  that  project, 
and  adopted  an  entirely  different  one,  which 
is  known  as  the  "Little  Butte  project." 

It  seems  to  be  conceded  that  the  "Little 
Butte  project"  would  not  furnish  water  suf- 
ficient to  Irrigate  the  whole  18,500  acres  In- 
cluded In  the  original  boundaries,  and  the 
directors  concluded  to  permit  all  of  those  who 
were  contesting  the  proceeding  in  the  circuit 
court  to  have  their  lauds  eliminated  from  the 
district,  and  proceedings  were  had  to  that 
effect. 

Just  how  this  result  was  brought  about 
does  not  seem  to  fully  appear  from  the  rec- 
ord, but  It  seems  that  some  of  the  landown- 
ers, holding  land  to  the  amount  of  something 
over  8,000  acres,  had  appealed  to  the  Supreme  < 
Court  from  a  decision  of  the  circuit  court  re- 
fusing to  eliminate  their  lands  from  the  dis- 
trict, and  upon  that  appeal  to  the  Supreme 
Court  there  was  a  stipnlatlon  between  such 
parties  and  the  board  of  directors  that  their 
property  should  be  eliminated,  and  upon  such 


stipulation  a  decree  of  this  court  was  so  or- 
dered. 

The  facts  as  to  the  change  of  the  project 
and  the  elimination  and  consequent  reduction 
of  the  irrigation  district  to  about  10,000 
acres  does  not  appear  from  the  petition  of 
the  boai'd  of  directors  to  have  such  proceed- 
ings confirmed;  but  the  defendant.  Hill,  who 
is  now  the  contesting  party,  appeared  In  the 
circuit  court  and  filed  an  answer  setting  up 
such  proceedings,  and  ma&lng'the  same  the 
basis  of  an  objection  to  any  order  confirming 
the  sale  of  the  bonds  of  the  district. 

There  was  a  decree  of  the  circuit  court 
sustaining  the  proceedings  and  validating  the 
Issuance  of  the  bonds,  and  from  this  decree 
the  defendant  appeals  to  dils  court 

Bawles  Moore,  of  Medford,  for  appellant. 
Lincoln  McCormack,  of  Medford,  for  re- 
spondent 

BBNNBTT,  J.  (after  stating  the  facts  as 
above).  This  proceeding  Is  in  the  nature  of 
a  friendly  suit  to  test  the  legality  of  the  or- 
ganization of  the  district  In  question  and  the 
regularity  of  the  proceedings  by  which  the 
bonds  were  authorized.  Nevertheless  the 
matter  has  been  presented  upon  both  sides 
with  the  utmost  good  faith  and  with  great 
eameslncss  and  ability. 

[1]  The  case  is  a  very  important  one,  not 
only  on  account  of  the  very  large  amount  of 
bonds  which  are  involved  in  this  particular 
proceeding,  and  the  importance  of  this  paiv 
ticular  liTlgatlon  project  to  the  devdopment 
of  the  country  in  which  it  is  situated,  but  be- 
cause it  will  also  establish  a  rule  in  relation 
to  the  proceedings  to  authorize  the  creation 
of  other  Irrigation  districts,  and  the  issuance 
of  bonds  for  such  Irrigation  projects.' 

The  proceeding  is  in  the  nature  of  a  pro- 
ceeding In  rem,  and  In  view  of  Its  character 
and  importance  we  think,  before  decreeing 
the  validity  of  these  bonds,  that  it  would  be 
and  is  our  duty  to  examine  every  question 
presented  by  the  record,  whether  discussed 
in  the  briefs  or  not. 

[2]  At  the  outset  of  the  case  we  are  met 
with  the  contention  on  behalf  of  the  def«id- 
ants  that  the  court  has  no  jurisdiction  to 
establish  the  validity  of  these  proceedings,  or 
declare  the  validity  of  the  bonds,  because,  as 
contended,  the  notice  for  the  hearing  In  the 
circuit  court  was  not  published  in  accordance 
with  the  provisions  of  the  act  authorizing  the 
proceedings. 

Subdivision  "a"  of  section  41«  c.  357,  Laws 
1917,  authorizing  proceedings  of  this  kind, 
provides  that  after  the  petition  for  the  con- 
firmation shall  have  been  filed  by  the  boarl 
of  directors — 

"the  court  shall  fix  the  time  for  the  hearing  of 
said  petition  and  shall  order  the  clerk  of  the 
court  to  give  and  publish  a  notice  of  the  filing 
of  said  petition.     The  notice  shall   be  given 
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and  published  for  three  successive  weeks  in  a 
newspaper  published  in  the  county  where  the 
office  of  tb«  district  is  situated.  The  notice 
shall  state  the  time  and  place  fixed  for  the  hear- 
ing of  the  petition  and  the  prayer  of  the  petition- 
ers, and  that  any  person  interested  in  the  or- 
ganization of  said  district,  or  in  the  proceed- 
ings for  the  iwje  or  sale  of  said  bonds,  may  on 
or  before  the  my  fixed  for  the  hearing  of  said 
petition,  demur  to  or  answer  said  petition." 

StibdlTlBion  "d"  further  provides: 

"The  board  of  directors  may,  witliin  the  time 
hereinafter  limited,  after  the  order  of  the  coun- 
ty court  declaring  the  organization  of  any  irri- 
gation district  hereunder,  or  declaring  the  result 
of  any  election  hereunder,  or  after  the  order  of 
the  board  of  directors  of  such  irrigation  dis- 
trict including  or  exdnding  any  lands  in  or  from 
said  district  or  declaring  the  result  of  any  elec- 
tion, general  or  special,  herein  orovided  for,  or 
after  any  order  of  such  board  of  directors  levy- 
ing any  assessment,  general  or  special,  or  or- 
dering the  issue  of  any  bonds  for  any  purpose 
hereunder,  or  after  the  order  determining  any 
bond  issue  or  providing  for  the  same,  or  after 
such  bond  issue,  bring  a  proceeding  in  the  cir- 
cuit conrt  of  the  county  in  which  the  district, 
or  the  larger  portion  thereof,  is  situated  for  the 
purpose  of  determining  the  validity  of  any  of 
the  acts  or  things  in  this  section  above  enumer- 
ated. Said  proceeding  shall  be  a  proceeding  in 
the  nature  of  a  proceeding  in  rem,  and  the  prac- 
tice and  procedure  therein  shall  follow  the  prac- 
tice and  procedure  of  suits  in  equity  so  far  as 
the  same  shall  be  consistent  with  the  determin- 
ation sought  to  be  obtained  except  as  herein 
provided. 

"Jurisdiction  of  the  said  irrigation  district,  of 
each  and  all  of  the  freeholders,  assessment  pay- 
ers and  legal  voters  therein  shall  be  obtained 
by  the  publication  of  notice  directed  to  said 
district  and  to  'all  freeholders,  legal  voters,  and 
assessment  payers  within  said  district'  without 
naming  such  freeholders,  legal. voters,  and  as- 
sessment payers  individually.  Such  notice  shall 
be  served  on  all  parties  in  interest  by  publica- 
tion thereof  for  at  lea'st  once  a  week  for  three 
successive  weeks  in  some  newspaper  of  gen- 
eral circulation  published  in  the  county  where 
said  proceeding  is  pending,  and  jurisdiction  shall 
be  complete  within  ten  days  after  the  full  pub- 
lication of  said  notice  as  herein  provided." 

The  notice  in  this  case  was  dated  the  16th 
day  of  January,  1919,  and  the  tkne  of  the 
hearing,  as  set  therein,  was  the  8th  day  of 
February,  1919.  It  was  published  in  the 
Medford  Mail  Tribune,  and  the  affidavit  of 
publication  states  that— 

"It  was  published  in  the  regular  and  entire 
issue  of  said  newspaper,  once  each  day  for 
three  successive  weeks;  the  first  publication 
thereof  having  been  made  on  the  17th  day  of 
January,  1919,  and  the  last  publication  thereof 
having  been  made  on  the  7th  day  of  February, 
1919." 

So  It  will  be  seen  that  there  was  no  ten 
days  after  the  last  publication  of  the  three 
weeks  of  notice,  as  required  by  subdivision 


"d,"  supra,  and  if  that  subdivision  applies 
the  publication  was  not  sufi^ident. 

The  provisions  of  section  41  which  we  have 
already  quoted  are  not  very  definite  and  cer- 
tain. There  seems  to  be  a  duplication  ue- 
tween  the  general  provisions  and  subdivi- 
sion "a,"  on  the  one  hand,  and  subdivision 
"d,"  on  the  other.  We  think,  however,  that 
taking  the  legislative  act  as  a  whole  and  con- 
struing it  by  its  four  comers,  as  we  must  do, 
the  notice  should  be  published  three  weeks, 
and  the  last  publication  should  be  at  least 
ten  days  before  the  date  of  the  hearing,  In 
order  to  give  the  court  Jurisdiction  over  non- 
appearing  landowners  within  the  boundaries 
of  the  district.  In  a  confirmation  proceeding 
of  this  Itlnd.  It  follows  that  neither  the  clr^ 
cult  court  nor  this  court  would  have  jurisdic- 
tion to  enter  a  decree  binding  upon  the  land- 
owners who  are  not  appearing. 

[3]  llowever,  the  defendant  Hill  has  ap- 
peared and  answered  in  the  cause,  which  is 
sufflcient  to  give  Jurisdiction  as  between  him 
and  the  board  of  directors,  who  are  -petition- 
ers "for  the  confirmation. 

In  order,  therefore,  that  there  may  be  no 
unnecessary  delay,  we  will  proceed  to  decide 
the  question  In  Issue,  as  between  ,the  peti- 
tioners and  the  defendant   Hill. 

There  la  no  defect  In  the  original  proceed- 
ing for  the  organization  of  the  district^ 
wlilch  has  l>een  pointed  out,  or  which  we 
have  l)een  able  to  discover,  which  would  be 
fatal  thereto,  under  the  previous  decisions 
of  this  court. 

The  constitutionality  of  this  act  has  been 
frequently  upheld  in  this  state.  Links  v. 
Anderson,  86  Or.  SOS.  168  Pac  G05,  1182; 
Gard  v.  Peck,  91  Or.  33, 178  Pac.  186;  Hanley 
Co.  V.  Harney  VaUey  Irr.  Dlst,  93  Or.  78^ 
180  Pac.  724,  182  .Paa  559. 

The  constitutionality  of  a  similar  act  in 
Calliornia  has  been  many  times  upheld  by 
the  Supreme  Court  of  that  state,  and  finally 
by  the  Supreme  Court  of  the  United  States 
in  Fallbrook  v.  Bradley,  164  U.  S.  112,  17 
Sup.  Ct.  66,  41  L.  Ed.  369. 

We  think,  therefore,  there  was  no  error  in 
the  decree  of  the  circuit  court,  in  so  far  as  it 
confirmed  the  organization  of  the  district, 
and  the  proceedings  in  relation  thereto. 

As  to  that  portion  of  the  decree  of  the  cir- 
cuit court  confirming  the  validity  of  the 
bonds  to  be  isanedt  it  appears  that  the  origi- 
nal proposition,  at  the  time  the  tMuds  wer« 
voted,  was  to  bring  In  the  water  of  a  cer- 
tain stream,  known  as  Big  Butte  creek,  at 
an  estimated  cost  of  $1,500,000,  and  the 
projected  district  at  that  time  included  about 
18,500  acres,  so  that  the  estimated  cost  was 
¥75  per  acre. 

It  Is  alleged  In  the  answer  of  defendant 
Hill,  and  expressly  admitted  In  the  petition- 
er's reply,  that  this  project  has  been  entirely 
abandoned,  and  that  since  the  election  upon 
the  bonds  the  board  of  directors  has  rescind* 
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ed  the  action  adopting  the  same  and  substi- 
tuted another  project  to  bring  In  the  waters 
of  Little  Butte  creek  at  a  cost  of  $1^50,000, 
and  has  eliminated  about  8,000  acres  of  land, 
so  the  cost  would  be  about  $125  per  acre.  In- 
stead of  $75,  and  it  is  admitted  and  conced- 
ed in  the  pleadings  that  the  board  of  direc- 
tors are  now  attempting  to  sell  the  bonds 
for  the  purpose  of  the  new  project,  which 
was  not  considered  at  all  at  the  time  the 
bobds  were  voted,  and.  which  Is  an  entirely 
different  proposition  from  the  one  the  people 
bad  in  view  at  the  time  the  bonds  were  so 
authorized. 

We  think  we  would  not  be  Justified  In  con- 
firming the  sale  of  the  bonds  for  this  new 
and  eritlrply  different  purpose  without  a  new 
election,  giving  the  landowners  who  are  now 
to  be  Included  in  the  district  an  opportunity 
to  vote  thereon. 

[4]  Section  19  of  the  act  of  1917  (chapter 
857,  p.  754)  provides: 

"Upon  order  of  the  directors  duly  entered  an 
election  shall  be  held  to  determine  whether 
bonds  in  any  amount  the  board  may  deem  bec- 
easary  shall  be  issued  ior  any  purpote  neoes- 
sary  or  convenient  in  carrying  out  the  provi- 
sions of  this  Act,  including  the  refunding  of 
outstanding  bonds,  or  whether  the  right  to  en- 
ter into  an  obligntion  or  contract  with  the  Unit- 
ed States  shall  b'e  authorized.    •    •    •  " 

We  think  the  words  "for  any  purpose," 
italicized  above,  together  with  the  clauses 
following,  indicate  an  intention  upon  the  part 
of  the  Legislature  that  there  should  be  some 
general  plan  or  purpose  adopted  for  the 
bringing  In  of  water  before  a  bond  election, 
which  purpose  should  be  expressed  in  the  or- 
der of  the  directors  authorizing  the  election, 
and  upon  which  the  landowners  can  vote  in- 
telligently as  to  whether  -or  not  the  bonds 
for  that  purpose  shall  be  Issued. 

If  this  were  not  true,  bonds  oonld  be  Is- 
sued and  sold  without  any  project  whateveor 
having  been  selected  or  bdng  In  view,  and  up- 
on the  mere  chance  that  some  feasible  propo- 
sition for  obtaining  water  could  be  discov- 
ered and  decided  upon  at  some  time  in  the 
futnre. 

We  do  not  think  an  act  of  this  kind,  au^ 
thorlzlng  the  burdening  of  large  agricultural 
districts  with  great  sums  of  Indebtedness,  ap- 
proximating the  entire  value  of  the  lands  In 
the  district,  and  to  be  enforced  oftentimes 
against  the  will  of  a  portion  of  the  landown- 
ers, should  be  so  loosely  construed.  Sudi  en- 
terprises are  full  of  risk  and  danger  at  the 
best,  and  must  necessarily  be  disastrous  to 
the  entire  district  if  they  fall. 

The  California  act,  generally  Imown  as  the 
"Wright  Act,"  passed  in  1887  (St  1887,  p.  29), 
and  upon  which  other  irrigation  district  acts 
have  been  more  or  less  modeled,  was  loosely 
drawn,  and  was  at  first  still  more  loosely  con- 
strued by  the  courts. 

Mr.  Chandler,  in  his  work  on  Western  Wa- 


ter Law,  p.  143,  sums  up  the  final  outcome 
of  the  25  companies  that  issued  bonds  under 
this  early  law,  and  the  decisions  bo  loosely 
construing  the  same,  as  follows: 

"Of  the  25  that  issned  bonds,  7  have  made 
some  kind  of  a  settlement  and  have  no  out- 
standing obligations  as  districttLat  this  time. 
Two  have  made  settlement,  but  fHll  Imve  small 
outstanding  indebtedness  that  either  has  l>een 
declared  illegal  or  cannot  be  found.  Four  have 
made  settlement  by  exchanging  new  for  old 
bonds  and  are  now  active,  and  with  the  excep- 
tion of  one,  whose  reorganization  is  not  yet 
complete,  and  which  therefore  cannot  l>e  judged, 
are  active  and  successful  and  can  nndonbtedly 
l>e  counted  on  to  pay  both  bonds  and  interest  as 
due.  Five  have  compromise  settlements  pend- 
ing. Seven,  liave  apparently  been  totally  aban- 
doned, with  no  plan  of  settlement  as  yet  seri- 
ously taken  up. 

"Where  settlements  have  been  made,  they 
have  been  so  different  that  it  is  hard  to  explain 
them  with  sufficient  brevity  for  the  purpose  of 
this  paper,  and  reference  is  therefore  made  to 
the  table  that  will  be  submitted.  The  lowest 
basis  of  settlement  has  been  SO  cents  on  the 
dollar,  and  the  highest  between  80  cents  and  90 
cents.    Several  compromised  at  60  cents." 

Such  results  not  only  bring  catastrophe 
and  financial  ruin  to  the  landowners  within 
the  Irrigation  districts,  and  to  the  bond  buy- 
ers who  are  compelled  to  take  a  heavy  loss 
on  each  dollar  invested  In  the  bonds,  Iwt 
they  discredit  irrigation  bonds  generally  and 
make  it  difficult,  and  sometimes  Impossible, 
to  market  the  same  to  finance  really  meri- 
torious undertakings. 

In  construing  our  own  law  we  cannot  sup- 
pose that  the  Legislature  intended  to  author- 
ize the  issue  and  sale  of  bonds  until  some 
definite  plan  for  obtaining  water  has  been 
adopted,  or  that  It  Intended  that  bonds  might 
be  issued  and  sold,  and  the  money  left  in 
the  hands  of  the  directors,  or  In  the  treasury 
of  the  company,  for  an  indeSnite  time  which 
might  reach  into  months  or  years. 

If  the  order  of  the  board  of  directors,  call- 
ing the  election  for  the  bonds,  must  adopt 
and  specify  some  particular  purpose  or  proj- 
ect for  which  the  bonds  are  to  be  Issued,  as 
we  hold,  it  follows  logically  as  a  matter  of 
course  thaf  the  directors  could  not  entirely 
abandon  that  project,  upon  which  the  land- 
owners had  voted  the  bonds,  and  issue  bonds 
for  the  purpose  of  developing  some  other  and 
entirely  different  project,  entirely  foreign  to 
the  one  adopted  at  the  time  of  the  election. 

We  hold,  therefore,  that  under  this  statute 
the  board  of  directors  In  caUlng  the  election 
must  specify  in  a  general  way  the  project 
upon  which  the  bonds  are  to  be  sold,  and, 
having  adopted  that  project,  they  oumot 
entirely  abandon  It  and  sell  bonds  to  finance 
some  other  and  totally  different  plan  than  the 
one  voted  on. 

It  is  urged  on  belialf  of  respondoit  that 
our  statute  is  a  re-enactment  of  the  Wright 
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Statute  In  CaUfornla,  adc^ted  in  1887,  and 
to  which  we  have  already  referred,  and  that 
before  the  passage  of  our  law  the  Supreme 
Court  of  California  had  construed  that  act 
and  held  that  It  was  unnecessary  for  the  res- 
olution of  the  board  of  directors  to  point  out 
or  specify  any  particular  project  In  calling 
the  election  upon  the  bonds,  and  that  in 
adopting  the  California  law  we  have  adopted 
It  as  construed  by  the  California  court,  un- 
der the  well-known  rule  that,  where  a  stat- 
ute copied  from  another  state  is  adopted  by 
our  Legislature,  it  adopts  with  it  any  con- 
struction of  the  legislation  which  bad  been 
given  by  the  courts  of  the  state  from  which 
the  same  was  adopted. 

There  are  two  reasons  why  this  rule  does 
not  compel  the  adoption  of  the  construction 
contended  for  on  behalf  of  the  board  of  di- 
rectors In  this  case. 

[5]  In  the  first  place,  section  19  of  our 
statute,  already  quoted,  Is  not  copied  from 
the  California  statute.  Section  15  of  the 
Wright  Act,  which  was  the  section  controlling 
the  Issuance  of  bonds,  was  as  follows: 

"For  the  pnrpose  of  constructing  necessary 
irrigating  canals  and  works  and  acquiring  the 
necessary  property  and  rights  therefor,  and 
otherwise  carrying  out  the  provisions  of  this 
act  the  board  of  directors  of  any  such  district 
must,  as  soon  after  such  district  has  been  or- 
ganized as  may  be  practicable,  estimate  and  de- 
termine the  amount  of.  money  necessary  to  be 
raised,  and  shall  immediately  thereupon  call  a 
special  election,  at  which  shall  be  submitted 
to  the  electors  of  such  district  possessing  the 
qualifications  prescribed  by  tins  act,  the  ques- 
tion whether  or  not  the  bonds  of  said  district 
•hall  be  issued  in  the  amount  so  determined." 

By  comparing  this  section  with  section  19 
of  our  own  act,  already  quoted,  it  will  be 
seen  at  once  that  there  Is  a  very  substantial 
ditFerence  In  the  wording  of  the  two  sections, 
so  much  BO  that  the  rule  Invoked  concerning 
statutes,  copied  literally  from  the  statutes  of 
another  state,  cannot  apply.  Neither  do  we 
think  that  the  California  decisions,  taken  as 
a  whole,  support  the  construction  of  the 
Wright  Act  urged  by  the  respondent  herein. 

It  is  true 'that  in  Modesto  Irr.  Co.  v.  Tre- 
gea,  88  Cal.  334,  26  Pac.  237,  one  department 
of  the  Supreme  Court  of  California  did  use 
the  language  quoted  in  the  brief  of  the  re- 
spondent, and  among  other  things,  said: 

"The  authority  to  issue  bonds  is  wholly  in- 
dependent of  the  sonrce  of  supply  of  water  or 
any  plans  for  obtaining  It." 

Which  Is  the  language  upon  which  particu- 
lar stress  is  placed  in  the  brief  of  respond- 
ent in  this  case.  But,  when  the  same  ques- 
tion came  before  the  court  in  banc  In  CuUen 
V.  Glendora  Water  Co.,  113  Cal.  503,  45  Pac 
822,  the  court  held  directly  that  It  was  neces- 
sary that  a  definite  plan  shoold  be  adopted 
before  the  election  upon  the  bonds  could  be 
called,  and  disapproved  the  previous  lan- 
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guage  relied  upon  by  the  respondent  In  this 
case,  saying: 

"Counsel  for  respondent  contends  that  this 
question  has  already  been  decided  in  their  fa.- 
vor  in  the  case  of  Board  v.  Tregea,  88  Cal.  367 
[26  Pac.  237},  where  the  following  language 
was  used  by  the  court:  'The  authority  to  issue 
bonds  is  wholly  independent  of  the  source  of 
supply  of  water  or  any  plans  for  obtaining  it.' 
This  language  was  not  very  happily  chosen, 
and,  taken  in  its  largest  sense,  for  universal 
application,  is  misleading." 

It  Is  true  that  the  court  in  the  latter  case 
attempts  to  reconcile  its  decision  with  the 
decision  in  the  Tregea  Case  upon  the  ground 
that  In  the  Tregea  Case  there  was  only  a 
modification  of  the  previous  plan.  But  we 
think  the  latter  case  cuts  all  the  heart  out  of 
the  former,  and  leaves  nothing  which  could 
logically  support  the  construction  contended 
for  by  the  respondent  herein,  even  if  the 
statutes  were  alike. 

In  WUlow  Springs  Irr.  Dist.  v.  Wilson,  74 
Neb.  269,  272,  104  N.  W..  166,  167,  the  Su- 
preme Court  of  Nebraska,  In  construing  a 
statute  Identical  with  the  Wright  Act,  held 
that  there  must  be  definite  plans  prepared  by 
an  engineer,  in  order  to  sustain  an  election 
authorizing  the  Issuance  and  sale  of  bonds, 
saying : 

"The  object  of  the  statute  under  consider- 
ation was  undoubtedly  to  aUow  the  people  of 
the  district  to  examine  and  know  the  plan  of 
the  proposed  improvement,  and  the  estimated 
cost  thereof,  before  they  incurred  the  burden  of 
the  indebte(hie8s  necessary  to  complete  the  pro- 
posed works." 

[(]  It  is  argued  that  the  change  from  the 
language  of  our  act  of  1911  (Laws  1911,  p. 
378)  to  that  of  the  act  of  1917  supports  re- 
spondents' construction,  but  we  think  there 
is  nothing  In  the  change  which  indicates  an 
intention  on  the  part  of  the  Legislature  to 
authorize  the  directors  to  call  a  bond  elec- 
tion, without  adopting  any  plan  or  project 
for  the  bringing  In  of  water.  On  the  con- 
trary, we  think  that,  while  the  language  of 
the  act  of  1911  was  more  explicit  In  that  re- 
gard than  the  language  of  the  later  act,  yet 
the  later  act,  when  fairly  construed,  still 
provides  that  the  bond  election  must  only  be 
called  with  reference  to  some  general  pur- 
pose or  project,  and  cannot  be  left  entirely 
up  In  the  air,  with  power  to  the  district  to 
issue  and  sell  bonds,  without  reference  to 
any  purpose  or  plans  and  without  ascertain- 
ing whether  there  Is  any  source  from'  which 
water  for  Irrigation  can  be  obtained.  If  any 
such  a  revolutionary  change  had  been  intend- 
ed by  the  Leglsiatore,  we  think  It  would  have 
indicated  it  In  plain  words,  and  the  fact  that 
It  did  not  say  so,  but,  on  the  contrary,  lim- 
ited such  authorization  of  bonds  to  "any  pur- 
pose" selected  by  the  order  of  the  directors, 
makes  some  definite  purpose  Just  as  neces- 
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sary  to  the  issuance  of  bonds  as  It  was  under 
the  old  act 

[J]  We  most  not  be  understood  as  holding 
that  every  detail  of  a  project  must  be  set 
forth  in  the  order  of  the  court  calling  the 
election,  or  that  anything  more  than  a  gener- 
al plan  or  project  is  required.  Neither  are 
we  holding  that  the  plan  or  project  adopted 
cannot  be  modified  or  changed  in  any  particu- 
lar, or  that  such  plans  cannot  be  added  to  or 
developed   if   that   shall    become   necessary. 

[I]  In  this  case  the  action  of  the  board  of 
directors  calling  the  election  was  by  resolu- 
tion which  appears  to  have  been  as  follows: 

"Reaolved  that  for  the  purpose  of  providing 
a  system  for  the  irrigation  of  the  district  this 
board  hereby  adopts  the  project  known  as  the 
Big  Butte  project  in  accordance  with  the  report, 
specifications,  and  estimates  submitted  to  the 
board  by  its  engineers. 

"Resolved  that  for  the  purpose  of  defraying 
the  expense  of  the  construction  and  installa- 
tion of  a  system  for  irrigating  the  district,  and 
to  provide  for  the  payment  of  the  first  year's 
interest  on  bonds,  bonds  be  issued  by  the  dis- 
trict to  the  amount  of  ^1,500,000.    •    •    • 

"Resolved  that  an  election  shall  be  held  on 
the  28th  day  of  September,  1918,  to  determine 
whether  bonds  to  the  amount  of  $1,500,000  shall 
be  issued  for  the  purpose  of  constructing  and 
installing  a  system  for  the  iriigation  of  the  dis- 
trict, in  accordance  with  the  provisions  of  chap- 
ter 357  of  the  General  Laws  of  Oregon  for 
1917." 

Whether  this  resolution  is  construed  as  de- 
claring a  definite  project  upon  which  the 
authorization  of  bonds  was  submitted  to  the 
voters  or  not,  the  result  is  equally  fatal  to 
the  authorization  of  the  bonds.  If  its  in- 
tent was  not  to  adopt  any  particular  project 
for  the  bringing  in  of  water,  then  it  was  not 
sufficient  in  the  first  Instance,  as  before 
shown;  and.  If  it  did  tie  the  election  up  to 
the  particular  project,  then  the  board  of  di- 
rectors had  no  authority  to  abandon  the 
same  and  proceed  to  sell  bonds  for  an  entire- 
ly different  project  from  the  one  upon  which 
the  people  had  voted. 

It  follows  that  the  proceedings  of  the  dis- 
trict in  the  matter  of  its  organization  and 
the  electl<m  of  its  officers  be  confirmed ;  but 
the  proposed  action  of  tide  board  of  direc- 
tors in  selling  bonds  for  a  different  project 
than  the  one  voted  upon  is  not  confirmed,  but 
is  held  to  be  illegal. 

[I]  it  is  not  necessary  to  decide,  and  we  do 
not  find  in  the  record  sufficient  to  Justify  us 
in  de<;jding,  whether  the  action  of  the  l>oard 
of  directors  in  eliminating  the  8,500  acres 
from  the  irrigation  district  was  valid  and 
effectual.  There  is  no  doubt  that  the  act  of 
the  Legislature  provides  ample  authority  for 
such  elimination,  if  the  proper  steps  are 
taken  and  the  proper  notice  given.  But  it  Is 
necessary  that  proper  notice  shall  be  given 
by  publication,  as  provided  by  the  qct,  and 


that  every  step  which  the  act  requirea  for 
such  elimination  must  be  carefully  followed 
to  make  the  elimination  valid. 

No  stipulation  of  the  parties  who  appeared 
in  the  cause,  and  no  Judgment  based  upsn 
such  stipulation,  as  between  them,  could  be 
binding  upon  the  other  landowners  In  the 
district,  who  did  not  appear,  if  na  such  no- 
tice as  required  by  law  was  given. 

The  proceedings  in  relation  to  the  attempt- 
ed elimination  are  not  presented  by  the  peti- 
tion for  confirmation,  and  we  find  nothing  In 
the  record  upon  which  we  can  decide  whether 
the  requisite  notice  was  givm  or  not.  If 
such  notice  was  given,  and  the  law  was  com- 
plied with  in  every  step  lending  up  to  such 
eliminntion,  then  no  one  could  complain, 
since  every  landowner  had  received  notice 
and  an  opportunity  to  be  heard,  if  be  desired 
to  object.  But,  if  these  notices  were  not  giv- 
en, as  required  by  the  statute,  then  it  would 
be  better  to  take  steps  to  have  such  elimina- 
tions as  are  necessary  carefully  made,  in  ac- 
cordance with  the  statute,  before  another 
election  is  called. 

The  decree  of  the  court  bdow  is  affirmed 
as  to  that  portion  confirming  the  proceedings 
of  the  county  court  and  of  the  district  and 
board  of  directors  organizing  the  district  and 
electing  its  officers,  and  modified  and  revers- 
ed as  to  that  portion  confirming  and  author- 
izing the  sale  of  the  bonds  for  the  purpose 
of  constructing  and  developing  the  Uttle 
Butte  creek  project 

BURNETT  and  BENSON.  JJ.,  did  not  alt 
in  this  case. 


SMYTH  V.  KENWOOD  LAND  CO. 
(Supreme  Conrt  of  Oregon.     July  13,  1920.) 

1.  Corporations  «=3630 (5)— Evidence  la  a»- 
tioa  by  atoekholder  after  dissoiutloa  held  to 
sustain  finding  defendant  authorized  ramov- 
ai  of  personal  property. 

In  a  stockholder's  action,  after  dissolution, 
for  damages  to  personal  propertjr  bdiwging  to 
the  corporation,  because  of  its  removal  by  de- 
fendant from  the  premises  sold  by  defendant 
to  the  corporation,  after  an  alleged  default 
in  the  sales  contract,  evidence  held  to  support 
a  finding  that  defendant  had  authorized  such 
removal. 

2.  EvMeno««3>383(3)  — DissolHtion  prodama- 
tlon  held  prima  facie  evidence  of  fliing  report 
of  delinquency. 

Where  the  Oovemor  has  issued  a  prodama- 
tton  dissolving  a  corporation  for  failure  to  pay 
license  fees  for  two  years,  under  L.  O.  Ii^  IS 
6718-6718,  and  Laws  1913,  p.  670,  |  8,  the  re- 
cital of  such  proclamation  that  the  corporation 
commissioner  has  filud  a  report  of  the  delin- 
quency of  the  corporation,  constitutes  prima 
facie  evidence  thereof,  in  view  of  L.  O.  L.  { 
768. 
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3.  Corporatfoas   «=96I7(2)— When 
ers  *becoine  owners  of  assets  on  dissolution 
stated. 

The  property  of  a  corporation,  incladintr 
rights  of  contract  and  chosea  in  action,  upon 
diaaolation,  becomea  vested  in  the  stockholders 
subject  to  the  rights  of  creditors,  and  ordinari- 
ly and  in  the  absence  of  debts  the  stodcholders 
become  the  owners  of  the  acj^eta. 

4.  borporatlons  «=»630  (4)— Complaint  held  to 
ailsge  ownership  by  stockholder  of  property 
of  dissolved  oorperaMon. 

In  a  stockholder's  action  for  damages  to 
personal  property,  brongltt  after  dissolution  of 
the  corporatioii,  complaint,  after  Terdiet  and  in 
the  absence  of  demarrer,  held  suffidently  to 
allege  that  plaintiff  became,  as  stocJcbolder,  the 
sole  owner  of  the  corporation's  property. 

5.  Corporations  «=>6I7(2)— Default  nnder  lawl 
sale  oontraot  heM  not  to  create  deM  prevent- 
log  property  passing  to  stockholders  on  dis- 
solution. 

A  dissolved  corporation's  default  under  a 
land  sale  contract  did  not  create  a  debt,  exist- 
ence of  which  prevented  personal  property  of 
the  dissolved  corporation  on  the  premises  sold 
from  passing  to  the  stockholders,  where  the 
vendor  elected  to  re-enter  into  possession. 

6.  Corporations  <8='6I7(2)— Removal  by  ven- 
dor of  defaulting  corporation's  goods  before 
time  for  re-entering  held  to  create  liability 
enforceable  by  stockholder  after  dissolution. 

Where  a  corporation  defaulted  under  its 
contract  to  pnrchaso  realty,  and  the  vendor  fail- 
ed to  wait  60  days  after  default  before  re-en- 
tering into  possessica,  as  required  by  tlie 
contract,  the  acts  of  suclr  vendor  in  removing 
the  property  of  the  corporation  from  the  prem- 
ises before  its  right  to  poaaesaion  had  matured 
keld  sufficient  to  create  a  basis  for  liability  for 
damages  to  the  corporation's  property,  enforce- 
able by  the  plaintiff  as  a  stockholder  after  dis- 
aoluUon. 

•  Department  1. 

Appeal  from  Circuit  Court,  Multnomali 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Harry  Howard  against  the  Ken- 
wood Iiand  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Upon  plaintiff's 
death,  Sidney  Smytb  was  substituted  as  ad- 
ministrator.   Affirmed. 

This  is  an  action  to  recover  damages  for 
injuries  to  certain  articles  of  personal  prop- 
erty and  for  the  destruction  of  other  articles 
of  personalty.  The  action  was  brought  by 
Harry  Howard,  and  he  obtained  a  verdict  and 
Judgment  against  the  Kenwood  Land  Compa- 
ny, and  the  defendant  then  appealed.  Howard 
died  after  the  rendition  of  the  Judgment,  and 
Sidney  Smyth,  as  administrator  of  Howard's 
estate,  was  substituted  as  the  party  plaintiff. 

The  Kenwood  Land  Company,  the  Pacific 
Gas  Traction  Company,  and  the  AJaz  Auto 
Traction  Company  are  coriwrations ;  but 
for  convenience  they  will  be  referred  to,  re- 
spectively, as  the  Kenwood  Company,  the  Gas 
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stockhold-  Company,  and  the  AJox  Company.  The  Pa- 
dflc  Coast  Westrumite  Company  was  a  cor- 
poration until  January  11,  1916,  when  it  was 
dissolved  by  a  proclamation  of  the  Governor ; 
and,  for  the  sake  of  brevity,  this  corporation 
will  be  designated  as  the  Westrumite  Com- 
pany. The  Oregon  Wool  Scouring  Mills  and 
the  Pacific  Coast  Safe  &  Vault  Works  are 
corporations ;  and  for  convenience  they  will 
be  mentioned,  respectively,  as  the  Wool  Com- 
pany and  as  the  Safe  Company. 

On  September  8,  1909,  the  Kenwood  Com- 
pany agreed  In  writing  to  sell  to  the  Gas 
Company  a  tract  of  land  embracing  about  7 
acres  near  Kenton,  in  Multnomah  county. 
The  Gas  Company  agreed  to  pay  |3,000  per 
acre  for  the  land.  The  purchase  price  was  ° 
made  payable  on  or  before  five  years  after 
September  8,  1909,  the  date  of  the  instru- 
ment, with  interest  after  November  1,  1909, 
at  the  rate  of  6  per  cent,  per  annum  payable 
semiannually  on  November  1  and  May  1  of 
each  year.  The  Gas  Company  covenanted  to 
pay  the  taxes  on  all  Improvements  placed  u];>- 
on  the  land,  while  the  Kenwood  Company 
agreed  to  pay  the  taxes  on  the  land  until  the 
delivery  of  the  deed  to  the  Gas  Company. 
The  contract  contained  a  provision  to  the  ef- 
fect that  if  the  Gas  Company  defaulted  in 
the  payment  of  interest  or  taxes,  or  failed 
to  comply— 


"in  any  respect  with  the  agreements  and  prom- 
ises herein  contained-  on  its  part  to  be  pel- 
formed  at  the  time  herein  agreed,  then  the 
whole  amount  of  said  purchase  price  shall  at 
once  become  due  and  payable  and  the  party  of 
the  first  part  may  demand  payment  thereof 
with  all  arrearages  of  interest  and  taxes,  if 
any  there  be,  and  on  default  or  neglect  by  the 
said  party  of  the  second  part  for  a  period  of 
sixty  (60)  days  after  such  demand  to  pay  the 
full  amount  of  the  purchase  price  with  all  ar- 
rearages, the  party  of  the  first  part  may,  at 
its  option,  enter  and  repossess  itself  of  the 
lands  herein  described  and  remove  the  party  of 
the  second  part  therefrom  or  may  sue  for  and 
recover  judgment  against  the  party  of  the  aec- 
ond  part  for  the  amount  of  the  purchase  price 
of  the  said  lands  with  Interest  and  taxes." 

At  some  time  subsequent  to  September  8, 
1909,  the  Gas  Company  assigned  its  inter- 
est in  the  land  sale  contract  to  the  AJax  Com- 
pany ;  and  afterwards,  on  April  10, 1911,  the 
AJax  Company  assigned  to  die  Westrumite 
Company  its  interest  In  the  contract  so  far 
as  it  concerned  a  portion  of  the  land,  which 
portion  was  described  by  metes  and  bounds 
and  contains  1.15  acres.  The  writing  evidenc- 
ing this  asslgimient  was  signed  by  the  AJax 
Company  and  by  the  Westrumite  Company; 
and  by  one  of  the  provisions  in  the  instru- 
ment the  Westrumite  Company  agrees  to 
pay  to  the  AJax  Company  the  sum  of  $1J.60 — 

"and  further  agrees  to  assume  with  relation  to 
the  one  and  fifteen  hundredths  (1.15)  acre 
tract  of  land  herein  described  all  the  obliga- 
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tions  nnder  the  contract  between  the  Kenwood 
Land  Companr  and  the  Pacific  Gas  Traction 
Company,  Its  snccesBors  and  assigns,  so  far 
as  the  same  equitably  should  apply  to  said  one 
and  fifteen  hundredths  (1.15)  acre  tract." 

Contemporaneonaly  with  the  execution  of 
the  assignment  to  the  Westrumlte  Company, 
the  Kenwood  Company  in  writing  consented 
to  the  assignment  by  the  Ajax  Company,  and 
agreed  to  deed  to  the  Westrumlte  Company — 

"the  one  and  fifteen  hundredths  (1J.5)  acre 
tract  of  land  therein  described  when  it  shall 
■  comply  with  the  terms  of  the  contract  between 
said  Kenwood  Land  Company  and  the  Pacific 
Gas  Traction  Company." 

The  Safe  Company  owned  1.44  acres  ad- 
joining the  tract  embracing  1.15  acres;  and 
the  Westrumlte  Company  at  the  time  when, 
or  possibly  before,  it  acquired  the  assignment 
from  the  AJax  Company,  made  an  agreement 
with  the  Safe  Company  for  the  purchase  of 
this  tract  of  1.44  acres. 

George  F.  Hensner  Is  the  general  manager, 
and  Warren  Keeler  Is  the  auditor,  of  the 
Kenwood  Company.  Heusner  owned  most  of 
the  stock  In  the  Safe  Company,  and,  for  all 
practical  purposes,  was  the  owner  of  that 
corporation.  William  Llnd,  Fred  J.  Blakeley, 
and  Harry  Howard  owned  all  the  Westrumlte 
Company's  stock  outstanding  on  January  11, 
1016,  .the  date  of  the  Goremor's  proclamation 
dissolving  the  Westrumlte  Company. 

The  Westrumlte  Company  paid  $3,000 
when  It  received  the  assignment  from  the 
AJax  Company.  While  the  defendant  con- 
tends that  It  did  not  receive  any  part  of  this 
sum,  the  plaintiff  claims  that  the  Kenwood 
Company  received  $1,850  of  the  amount  paid 
by  the  Westrumlte  Company.  Heusner  says 
that  either  Llnd  or  Blakeley,  acting  for  the 
Westrumite  Company,  paid  $3,000  to  him  per- 
sonally ;  but  he  also  states  that  $1,850  of  the 
amount  was  "turned  over  to"  the  Safe  Com- 
pany on  account  of  the  tract  of  1.44  acres, 
and  that  $1,150,  the  remainder,  was  deliver- 
ed to  the  AJax  Company,  and  that  this  dis- 
tribution of  the  money  was  approved  by  the 
representative  of  the  Westrumlte  Company. 
The  defendant  claims  that  the  amount  paid 
to  the  AJax  Company  represents  the  profit 
made  by  the  AJux  Company  In  the  assign- 
ment, and  that,  since  neither  the  Gas  Com- 
pany nor  the  AJax  Company  had  paid  to  the 
Kenwood  Company  any  part  of  the  principal, 
the  whole  of  the  principal  of  the  purchase 
price  amounting  to  $3,450  for  the  tract  of 
1.15  acres  remained  unpaid. 

With  the  permission  of  the  Kenwood  Com- 
pany, the  Westnunlte  Company  iri  November, 
1910,  a  time  prior  to  the  execution  of  the  as- 
signment by  the  AJax  Company,  began  the 
erection  of  a  building,  80x100  feet  In  size, 
and  the  Installation  of  equipment  used  In  the 
manufacture  of  westrumite,  a  product  em- 
ployed In  paving  roads  and  streets,  and  the 
Kenwood  Company  completed  the  improve- 


ments In  May  or  June,  1911.  The  building, 
together  with  docks  and  tracks,  constructed 
by  the  Westrumlte  Company,  cost  about  $15,- 
000,  and  the  machinery  and  fixtures  cost 
about  $20,000,  making  a  total  expenditure  of 
$35,000  for  Improvements. 

The  Westrumlte  Company  did  some  paving 
In  1911,  and  also  in  1912;  but  it  did  no 
paving  after  the  faU  of  1912.  In  1913  tho^ 
Westrumlte  Company  sold  some  material  "to 
other  paving  companies,"  and  In  1014  noth- 
ing was  done  "except  to  try  to  sell  the  place." 
Llnd  testified  that  In  1015  he  kept  on  trying 
to  sell  the  interests  of  the  Westrumlte  Com- 
pany, and  It  may  be  added  that  there  was 
evidence  to  show  that  attempts  to  sell  the 
property  were  made  In  1916,  but  without  suc^ 


The  Wool  Company  had  purcBased  a  cpian- 
tlty  of  machinery  which  It  desired  to  store 
until  such  time  as  It  could  secure  a  location 
for  the  installation  of  It,  and  with  the  per- 
mission of'  the  Kenwood  Company  the  Wool 
Company  in  March  or  April,  1916,  stored  Its 
machinery  In  the  large  building  which  had 
been  constructed  by  the  Westrumlte  Com- 
pany. The  Wool  Company  arranged  with  the 
Kenwood  Company  to  take  over  the  property, 
Including  the  buildings  which  had  been  used 
by  the  Westrumite  Company,  and  then  in  the 
fall  of  1916  th6  Wool  Compfjiy  began  to  as- 
semble the  machinery  In  the  building,  where 
It  had  been  stored  since  the  previous  March 
or  April.  Inside  this  building  there  was  a 
considerable  quantity  of  equipment  and  mate- 
rial. Including  empty  and  filled  barrels,  tanks, 
metal  flooring,  and  the  like,  aU  owned  by  the 
Westrumite  Company.  Before  Installing  Its 
machinery,  the  Wool  Company  removed  all 
the  barrels,  tanks,  metal  flooring,  machinery, 
and  other  equipment  then  in  the  building. 
Although  it  is  to  be  Inferred  from  the  rec- 
ord that  the  Wool  Company's  contract  with 
the  Kenwood  Company  was  dated  November 
1, 1916,  nevertheless  the  record  shows  that  the 
Wool  Company  began  to  remove  the  equip- 
ment and  material  on  October  13, 1916. 

After  the  Wool  Company  had  occupied  the 
premises  and  removed  from  the  building  the 
equipment  and  materials  which  had  been  plac- 
ed there  by  the  We.strumlte  Company,  Lind 
and  Blakeley  assigned  to  Howard  their  inter- 
est In  any  right  of  action  which  the  stock- 
holders of  the  Westrumlte  Company  might 
have  against  the  Kenwood  Company  for  enter- 
ing the  building  and  removing  the  property  of 
the  Westrumlte  Company.  Howard  brought 
this  action  against  the  Kenwood  Company, 
alleging  that  without  foreclodng  the  land 
sale  contract,  and  without  giving  notice  for 
a  period  of  60  days  as  provided  for  In  the 
contract,  the  Kenwood  Company  wrongfully 
entered  upon  the  premises  and  removed  spec- 
ified articles  of  property  from  the  building, 
with  the  result  that  some  of  the  property  was 
damaged  or  destroyed  In  the  process  of  re- 
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moral,  some  was  damaged  by  the  elements, 
some  carried  away  by  fiooda,  and  some  was 
stolm.  In  this  connection  it  is  proper  to  say 
that  it  is  the  theory  of  the  plaintiff  that  the 
Kenwood  Company  is  liable  for  whatever  the 
Wool  Company  did  with  the  property  of  the 
Westnimlte  Company. 

Besides  the  denials,  the  answer  avers  that 
the.  Westrumite  Company  defaulted  by  failing 
to  pay  interest  or  taxes,  or  any  of  the  princi- 
pal due  the  defendant,  and  that  on  Novem- 
ber 1,  1916,  after  more  than  60  days'  notice 
to  the  Westrumite  Company,  and  to  Howard, 
Lind,  and  Blakeley,  the  defend-ant  entered  in- 
to a  contract  for  the  sale  of  the  1.15  acres  to 
the  Wool  Company,  and  that  the  Wool  Com- 
pany entered  into  possession  of  the  land,  and 
that  "whatever  property  of  the  plaintiff  was 
removed,  the  same  was  done  by  the  Oregon 
Wool  Scouring  Mills,  and  not  by  this  defend- 
ant" 

In  the  reply  the  idaintiff  admits  that  the 
Westrumite  Company  failed  to  pay  Interest 
and  taxes,  and  failed  to  pay  the  principal 
due  on  the  land  sale  contract ;  but  the  plain- 
tiff further  avers  that  the  defendant  excused 
and  waived  the  defaults  of  the  Westrumite 
Company,  by  receiving  repayments  of  taxes 
after  the  same  became  due,  by  agreeing  that 
payments  on  the  purchase  price  might  be 
made  whenever  the  Westrumite  Company 
should  be  able  to  make  them,  and  by  encour- 
aging the  Westrumite  Company  and  Its  stock- 
holders "to  try  to  sell  their  interest  In  said 
premises." 

Robert  B.  Kuykendall,  of  P6rtland  (Carey 
ft  Kerr  and  Omar  C.  Spencer,  all  of  Portland, 
on  the  brief),  for  appellant. 

John  W.  Reynolds,  of  Portland  (Flegel, 
Reynolds,  Flegel  v%  Smith,  of  Portland,  on  the 
brief),  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  defendant  argues  that  the  judg- 
ment should  be  reversed  because:  (I)  There 
is  no  evidence  to  show  that  the  injury  to  or 
destnurtlon  of  any  of  the  property  was  done 
by  the  Kenwood  Company;  (2)  "there  is  no 
evidence  of  the  dissolution  of  the  Westrumite 
Company;"  and  (3)  the  plaintiff  has  not  al- 
leged or  proved  a  cause  of  action  in  his  favor, 
since  there  is  neither  allegation  nor  proof  of 
the  payment  of  the  debts  of  the  corporation. 
These  three  points  are  the  only  ones  dis- 
cussed in  the  printed  brief  submitted  by  the 
defendant,  and  consequently  we  shall  con- 
fine our  attention  to  these 'tliree  points.  Mil- 
ler Lumber  Co.  v.  Davis,  185  Pac.  1107. 

We  may  better  understand  the  argument  of 
the  Kenwood  Company,  that  there  is  no  com- 
petent evidence  connecting  It  with  the  In- 
jury and  destruction  of  the  property  owned 
by  the  Westrumite  Company,  If  we  first  state 
some  additional  facts  shown  by  the  record. 
As  previously  explained,  the  WJestrumlte 
Company  was  engaged  in  the  manufacture  of 


westrumite,  and  in  laying  pavement  In  1911 
and  1912.  In  1913  the  company  did  nothing, 
except  to  sell  some  material  It  had  on  hand, 
and  In  1914  the  company  "did  not  do  any- 
thing, except  to  try  to  sell  the  place."  In  the 
language  of  Lind,  tn  1915,  "we  kept  on  trying 
to  sell  It  right  along."  There  is  also  evi- 
dence tending  to  show  that  attempts  were 
made  at  different  times  In  1916  to  bring  about 
a  sale  of  the  plant  From  and  after  1914, 
and  until  the  fall  of  1916,  when  the  Wool 
Company  installed  Its  machinery,  the  proper- 
ty was  Idle.  There  was  not  even  a  watch- 
man, although  Lind  visited  the  premises  oc- 
casionally. Locks  were  placed  on  the  doors 
and  the  building  was  closed.  Und  testified 
that  "we  had  the  key  to  the  property  right 
along,"  until  the  Wool  Company  "came  in" 
and  removed  "our  lock"  and  took  possession. 
The  Westrumite  Company  never  paid  any 
taxes,  except  for  the  first  year,  and  it  never 
paid  any  interest,  and  it  failed  to  pay  any 
of  the  purchase  price ;  and  yet,  notwithstand- 
ing these  defaults,  the  Kenwood  Company  in- 
dulged the  Westriunite  Company  most  gen- 
erously. The  auditor  says  that  "when  the 
contract  was  first  made,  and  Interest  i>eriod3 
would  come  around,  I  would  send  a  notice 
to  Mr.  Lind,  bat  he  never  paid  any  attention 
to  it";  that  after  repaying  to  the  Kenwood 
Company  the  amount  of  the  taxes  for  the 
first  year  the  Westrumite  Company — 

"paid  no  attention  to  any  notice,  and  finally, 
after  two  or  three  years,.  I  quit  sending  them, 
because  I  knew  their  condition  was  such  that 
they  could'  not  pay  anything." 

Heusner  explained  that  be  made— 

"every  attempt  that  he  could  to  pull  them 
through,  never  oppressed  them  in  any  way; 
*  *  *  J  wanted  to  help  them  rather  than  in- 
jure them  at  all  times." 

Heusner  also  stated  that  "during  all  of 
this  period  of  time  up  to  the  year  1916"  he 
had  indulged  the  Westrumite  Company,  and 
did  not  take  any  steps  to  terminate  the  con- 
tract, and  that  in  each  talk  had  with  Lind — 

"I  would  encourage  him,  tell  him  that  we  woul4 
not  hurt  him  in  any  way,  just  to  continue  and 
see  if  he  could  not  in  some  way  rehabilitate  him- 
self with  this,  that,  or  the  other." 

Lind  stated  that  he  talked  with  Heusner 
and  Keeler — 

"about  trying  to  get  rid  of  it  [the  property), 
and  of  course  they  urged  us  in  trying  to  get 
rid  of  it,  but  never  crowded  us,  and  said  we 
had  to  pay  it  or  get  out,  or  anything  of  that 
bind,  but  always  treated  us  nice  that  way,  and 
gave  us  plenty  of  time  to  try  to  sell  it" 

Again,  this  witness  testified  that  he  would 
advise  Heusner  and  Keeler  "right  along  and 
talk  about  disposing  of  the  place,"  and  that 
they — 

"said  they  would  do  all  they  could  do  for  us 
to  help  us  sell  it,  but  as  far  as  making  any  de- 
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mand  for  money,  or  telling  as  we  bad  to  do  so 
and  so  to  get  the  money,  or  get  out,  they  never 
did." 

However,  after  1916,  Llnd,  as  president  of 
the  Westrumite  Company,  received  from  the 
Kenwood  Company  two  letters,  one  of  which 
was  dated  March  23d  and  the  other  October 
14th.    The  March  letter  advised  Lind: 

"That  milesB  yonr  company  can  make  ar- 
rangements to  complete  its  contract  on  or  be- 
fore April  Ist  next,  your  contract  vrill  be  vol- 
untarily surrendered.  If  yon  are  unable  to 
come  through  before  that  time,  you  are  request- 
ed to  remove  from  the  premises,  immediately 
after  the  above  date,  such  material  as  may 
properly  belong  to  you." 

Keder  saya  that  he  saw  Llnd  after  the 
date  of  the  Mardi  letter — 

"and  he  still  maintained  that  he  had  a  prospect 
of  selling,  and  so  it  dragged  along  weelc  after 
weelf,  waiting  for  them  to  arrive  at  some  defi- 
nite arrangement." 

It  also  appears  from  the  testimony  of 
Keeler  that  when  the  Wool  Company  stored 
Its  machinery  in  the  bnilding  In  Mardi  or 
April  It  did  so  under— 

"arrangements  *  *  *  to  pat  the  machinery 
in  the  building  and  leave  it  there  until  such 
time  as  the  Westrumite  Company  would  come 
through  with  their  contract,  or  let  go  and  get 
out;"  and  "the  negotiations  and  uncertainty 
and  talk  with  IAbA  lasted  until  October  that 
same  year;"  and  again,  "the  negotiations  for 
the  sale  of  the  property  to  the  Oregon  Wool  & 
Scouring  Mills  Company  was  hanging  fire  from 
approximately  the  1st  of  April,  1916,  until  the 
middle  of  October,  1916,  or  perhaps  later,  wait- 
ing for  Mr.  lind    *    *    *    to  do  something." 

In  the  October  letter  the  Kenwood  Com- 
pany notified  I/ind,  as  president  of  the  West- 
rumite Company,  to  remove  the  machinery, 
boilers,  and  fixtures  "from  the  building  for- 
merly occupied  by  you,"  and  "In  case  you  do 
not  do  same  within  three  (3)  days  from  this 
date  we  will  remove  them,  and  store  such  as 
can  be  stored  in  the  rear  of  the  safe  works 
building,  subject  to  your  order,  upon  payment 
of  the  cost  of  removal."  The  defendant  con- 
tends that  the  building  was  entered  by  thieves 
and  some  of  the  property  stolen  before  the 
Wool  Company  stored  Its  machinery  in 
March  or  April,  1916,  and  that  whatever 
property  was  removed  after  March,  1916, 
was  removed  by  the  Wool  Company,  and  that 
therefore,  if  there  is  any  liability  at  all, 
it  attaches  to  the  Wool  Company,  and  not  to 
the  defendant. 

Lind  says  that  not  until  June  or  July,  1916, 
did  he  discover  that  any  of  the  property  had 
ever  been  Interfered  with,  and  that  at  that 
time,  upon  going  to  the  building,  be  found 
that  certain  articles  had  been  removed,  and 
"the  locks  we  had  on  there  were  taken  off, 
and  another  lock  put  on  the  big  door." 
Wfalle  Llnd  says  that  he  had  no  knowledge 


of  Keeler  having  a  key  to  the  building,  and 
Keeler  states  that  he  does  not  recall  of  hav- 
ing given  a  k^  to  W.  L.  Crowe,  the  president 
of  the  Wool  Company,  nevertheless  Crowe 
testified  that,  when  he  first  went  to  the 
building,  "Mr.  Keeler  gave  me  a  key  when  I 
got  In."  IJnd  stated  that  some  time  "during 
the  summer"  of  1916  he  saw  Heusner  and 
talked  with  him  about  selling  the  property 
to  certain  prospective  purchasers,  and 
when — 

"I  was  explaining  to  him  about  throwing  the 
stuff  out"  Heusner  "said  it  was  entirely  out  of 
his  hands;  that  the  company  (Kenwood  Com- 
pany) was  doing  it  themselves,  through  Mr. 
Keeler  or  somebody  who  had  charge  of  it." 

Orowe  claims  that  the  Wool  Company 
did  not  disturb  any  of  the  property  In  the 
building  at  the  time  he  stored  the  machinery 
In  the  spring  of  1916;  but  there  Is  evidence 
in  the  record  from  which  the  Jury  could  have 
inferred  that  some  of  the  property  had  been 
removed  from  the  building,  as  related  by 
Llnd,  at  some  time  prior  to  June  or  July. 
Crowe  admits,  however,  that  on  October  13 
the  Wool  Company  began  the  work  of  re- 
moving all  the  property  then  remaining  In 
the  building.  Turning  to  the  October  letter 
written  by  the  Kenwood  Company,  it  will 
be  observed  that  It  is  dated  October  14,  the 
day  after  the  Wool  Company  began  to  re- 
move the  property ;  and  it  will  also,  be  noted 
that  in  this  letter  the  Kenwood  Company 
advises  Lind  that,  if  he  does  not  remove 
the  property  within  three  days,  "we  will", 
although  the  Wool  Company  was  at  that 
very  moment  actually  engaged  in  removing 
the  property.  Crowe  testified  that  the  work 
of  removal  was  done  by  the  Wool  Company 
"at  the  instigation  or  with  the  consent  of 
the  Kenwood  Land  Company";  and  when 
asked:  What  oflicer  of  the  Kenwood  Com- 
pany "talked  with  you  or  gave  you  instruc- 
tions to  the  effect  that  things  should  be  re- 
moved?"— he  answered:  "Both  Mr.  Heusner 
and  Mr.  Keeler." 

[1]  The  evidence  relied  upon  by  the  plain- 
tiff Is  suflldent  to  accomplish  more  than  to 
suggest  a  susplci(xi  or  possibility;  and,  al- 
though there  was  evidence  tending  to  8Ui>- 
port  the  theory  of  the  defoidant,  and  to  con- 
tradict the  position  taken  by  the  plaintiff, 
still  the  evidence  relied  upon  by  the  plain- 
tiff was  sufficiently  substantial  to  enable  rea- 
sonable men  to  reach  the  verdict  returned  by 
the  Jury;  and  therefore  we  are  prohibited 
from  disturbing  the  verdict,  even  though,  we 
might.  If  we  were  authorized  to  review  the 
evidence,  reach  a  different  conclusion  as  to 
the  facts.  Schneider  v.  Tapfer,  82  Or.  520, 
546,  180  Pac.  107. 

The  defendant  Insists  that  the  plaintiff  has 
failed  to  prove  the  dissolution  of  the  West- 
rumite Company.  The  statutes  provide  that. 
If  a  corporation  "for  two  consecutive  years" 
falls  to  pay  the  prescribed  license  fees,  the 
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corporation  commissioner  shall,  on  or  before 
the  first  Monday  In  Jannary,  report  that  fact 
to  the  Governor,  and  "the  Governor  shall 
forthwith  Issue  his  proclamation  declaring 
such"  corporation  dissolved,  and  the  procla- 
mation of  the  Governor  must  then  be  filed  in 
the  office  of  the  corporation  commissioner. 
Sections  6716,  6717  and  6718,  L.  O.  L. ;  section 
8,  c.  341,  Laws  1913.  These  statutes,  as  stated 
by  the  defendant,  contain  three  essentials: 
(a)  Failure  to  pay  license  fees  for  two  con- 
secutive years;  (b)  report  by  the  corpora- 
tion commissioner  showing  the  delinquency 
of  the  corporation;  and  (c)  proclamation  by 
the  Governor  declaring  the  dissolution  of  the 
corporation. 

These  three  essentials  are  sufficiently  plead- 
ed in  the  complaint  to  meet  the  requirements 
of  the  rule  announced  in  Dowd  v.  American 
Surety  Co.,  69  Or.  418, 139  Pac.  112;  but  the 
defendant  contends  that  there  is  no  compe- 
tent evidence  to  show  that  the  corporation 
commissioner  reported  the  delinquency  of 
the  corporation  to  the  Governor.  The  rec- 
ord contains  direct  evidence  that  the  license 
fees  were  hot  paid,  for  Lind  testified  that  the 
fees  for  the  years  1914  and  1915  were  not 
paid.  The  fact  that  the  Governor  Issued 
a  proclamation  of  dissolution  on  January  11, 
1916,  is  shown  by  a  certified  copy  of  a  proc- 
lamation signed  by  the  Oovemor  and  filed 
with  the  corporation  commissioner  on  Jan- 
uary 11,  1916.  The  proclamation  Issued  by 
the  Governor  opens  by  redtlng  that  the  cor- 
poration commissioner  "did,  on  the  3d  day 
of  Jannary,  1916,  report  to  me,  as  the  Gov- 
ernor of  the  state  of  Or^on,  a  list  of  all  of 
the  corporations  organized  under  the  laws  of 
the  state  of  Oregon,  for  gain,  which,  for  two 
consecutive  years  or  more  next  preceding  the 
said  Sd  day  of  January,  1916,"  have  failed 
to  pay  the  license  fees  required  by  law ;  and 
it  is  also  recited  in  the  proclamation  that 
the  report  of  the  corporation  commissioner 
contains  the  name  of  the  Westrumite  Com- 
pany. 

[2]  The  plaintiff  contends  that  evidence 
of  the  making  of  the  report  by  the  corpora- 
tion commissioner  is  found  in  the  presump- 
tion that  official  duty  was  performed,  not 
only  by  the  corporation  commissioner,  but 
also  by  the  Governor.  In  other  words,  this 
contention  involves  the  argument  that,  since 
it  is  directly  shown  that  the  fees  were  not 
paid,  it  must  be  presumed  that  the  corpo- 
ration commissioner  performed  his  official 
duty  by  making  the  report,  and  that  since 
the  Governor  did  in  truth  issue  a  proclama- 
tion, it  is  to  be  presumed  that  he  did  so  only 
after  receiving  the  report  from  the  corpora- 
tion commissioner,  for  the  reason  that  with- 
out such  a  report  he  had  no  authority  to  is- 
sue a  proclamation.  It  is  not  necessary,  hew- 
ever,  to  decide  whether  the  doctrine  of  pre- 
sumption of  performance  of  official  duty  is 
applicable  (see  Davis  v.  Chamberlain,  51 
Or.  304,  310,  98  Pac.  154 ;  Stephenson  v.  Von 


Blokland,  60  Or.  247,  253^  118  Pac.  1026; 
Relff  V.  Portland,  71  Or.  421,  431,  141  Pac 
167, 142  Pac.  827,  L.  R.  A.  1915D,  772),  for  the 
reason  that  the  recitals  in  the  proclamation 
arc  prima  facie  evidence  of  the  filing  of"  a 
report  by  the  corporation  commissioner. 

The  proclamation  issued  by  the  Gov^ 
ernor  is  a  public  document.  The  statute  ex- 
pressly commands  the  Governor  to  issue  a 
proclamation  when  the  corporation  commis- 
sioner makes  the  report  required  of  the  com- 
missioner. The  report  of  the  commissioner 
Is  the  basis  of  the  Governor's  proclamation. 
The  recitals  appearing  In  the  proclamation 
are  official  statements  of  facts,  and  unless 
the  facts  so  stated  actually  existed  the  proc- 
lamation would  be  Ineffective.  The  facts 
recited  in  the  proclamation  are  the  facts 
which  create  the  duty  of  Issuing  the  .procla- 
mation, and  consequently  the  recitals  con- 
cerning the  corporation  commissioner's  re- 
port are  official  statements,  which  constitute 
prima  facie  evidence  that  the  corporation 
commissioner  filed  a  report  showing  the  de- 
linquency of  the  Westrumite  Company.  Sec- 
tion 768,  L.  O.  L.;  3  Wlgmore  on  Evidence, 
§  1630  et  seq.;  4  Enc.  of  Evidence,  841;  10 
R.  C.  L.  1126;22C.  J.  801. 

[3]  The  next  point  urged  by  the  defendant 
Is  that  the  coniplalnt  does  not  sufficiently 
show  that  the  plaintiff  bad  a  right  of  action, 
for  the  reason  tliat  the  pleading  does  not 
aver  payment  of  all  the  corporate  debts; 
and  it  was  also  forcibly  and  ably  argued  at 
the  hearing  by  counsel  for  the  defendant 
that,  since  it  affirmatively  appears  from  the 
evidence  <rfrered  by  plaintlfl  tdmself  that  the 
purchase  price,  interest,  and  taxes  provided 
for  In  the  land  sale  contract  are  still  unpaid, 
the  plaintiff  has  failed  to  prove  a  right  of  ac- 
tion. Regardless  of  whatevw  the  rule  may 
have  formerly  been,  it  Is  now  a  well-establish- 
ed doctrine  that  the  property  of  a  corporation. 
Including  rights  of  contracts  and  choses  in 
action,  upon  dissolution'  of  the  corporation, 
become  vested  In  the  stockholders,  subject  to 
the  rights  of  creditors ;  and  ordinarily,  and  in 
the  absence  of  debts,  the  stockholders,  upon 
dissolution  of  the  corporation,  I>ecome  the 
owners  of  its  assets.  5  Thompson  on  Corpo- 
raUons  (2d  Ed.)  i§  6585,  6587  and  65S0.  Serv- 
ice I*  Co.  v.  Sumpter  Valley  Ry.  Co.,  81  Or. 
32,  50,  149  Pac.  631,  152  Pac.  262,  158  Pac. 
175;  Baldwin  v.  Johnson,  95  Tex.  85,  65  S. 
W.  171;  Gasque  v.  Ball,  65  Fla.  383,  62 
South.  215;  Steams  Coal  &  Lumber  Co.  v. 
Van  Winkle  et  al.,  221  Fed.  590,  137  C.  O. 
A.  314. 

In  addition  to  contending  that  the  com- 
plaint Is  sufficient  to  meet  the  objection  of 
the  defendant,  and  that  the  evidence  shows 
that  there  were  no  debts,  the  plaintiff  argues 
that  the  complaint  avers  and  that  the  evi- 
dence shows  actual  possession  by  the  stock- 
holders at  the  time  of  the  alleged  wrongful 
removal  of  the  property,  and  that  therefore 
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Budi  actual  possession  Is  of  Itself  and  alone 
enough  to  permit  the  maintenance  of  tbls 
action,  even  though  It  be  assumed  that  the 
legal  as  distinguished  from  the  equitable  ti- 
tle Is  not  yet  vested  Ih  any  of  the  stockhold- 
ers on  account  of  some  outstanding  debt  due 
from  the  Westrumlte  Company,  and  to  sus- 
tain this  contention  the  plaintiff  cites  the 
following  authorities:  Stowell  v.  Otis,  71  N. 
T.  36;  Wheeler  v.  Lewson,  103  N.  Y.  40,  8 
N.  E.  360;  Guttner  et  al.  v.  Pacific  Steam 
Whaling  Co.  (D.  C.)  96  Fed.  617.  However, 
we  shall  pass  this  phase  of  the  controversy; 
and,  after  noticing  the  language  of  the  com- 
plaint, we  shall  endeavor  to  ascertain  wheth- 
er it  can  be  said  from  a  consideration  of  the 
evidence  that  there  is  any  debt  owing  from 
the  Westrumlte  Company.  For  the  purposes 
of  the  instant  case  we  shall  assume,  with- 
out deciding,  that  In  no  event  can  stockhold- 
ers of  a  dissolved  corporation  prosecute  an 
action  like  this  one,  unless  at  the  time  the 
action  is  brought  all  the  corporate  debts  have 
first  been  paid.  The  complaint  tells  about 
the  failure  of  the  corporation  to  pay  the  re- 
quired license  fees,  the  report  of  the  delin- 
quency, and  the  Governor's  proclamation  dis- 
solving the  Westrumlte  Company ;  and  then 
appears  the  following  allegation: 

"That  prior  to  and  at  the  tfme  of  aaid  dissolu- 
tion of  said  Pacific  Coast  Westrumlte  Company 
the  sole  stockholders  of  aaid  corporation  were 
William  lind,  Fred  J.  Blakeley,  and  the  plain- 
tiff herein,  Harry  Howard,  and  that  by  reason 
of  said  dissolution  all  the  property  ^and  prop- 
erty rights  of  said  corporation  devolved  upon 
and  became  the  property  of  the  said  William 
Lind,  Fred  J.  Blakeley,  and  the  plaintiff." 

[4]  We  think  this  averment  Is  sufDcient 
after  verdict  and  In  the  absence  of  a  demur- 
rer. It  Is  true  that  there  was  a  motion  for 
a  nonsuit  and  a  motion  for  a  directed  ver- 
dict ;  but  the  language  used  in  both  motions 
was  general,  and  attention  was  not  directed 
to  the  specific  question  now  under  consid- 
eration. The  uncontradicted  testimony  is 
that  all  the  debts  of  the  Westrumlte  Com- 
pany have  been  paid,  except  the  debt.  If 
there  is  a  debt,  created  by  the  land  sale  con- 
tract If  the  writings  concerning  the  land 
have  not  already  created  a  debt,  and  If  on 
account  of  what  has  occurred  they  cannot 
in  the  future  create  a  debt,  tbcn  it  is  accurate 
to  say  that  there  are  no  corporate  debts,  and 
that  therefore  the  legal  title  to  the  corporate 
assets  passed  to  the  stockholders  upon  the 
dissolution  of  the  corporation. 

The  grievance  of  the  plaintiff,  as  related 
In  the  complaint,  is  rested  upon  two  grounds: 
The  one,  that  the  removal,  whether  rightful 
or  wrongful,  was  negligently  done ;  the  other, 
that  the  removal  was  wrongful.  Noticing 
only  that  aspect  of  the  complaint  which  deals 
with  the  charge  of  wrongful  removal,  we 
find  the  plaintiff  saying  that  the  defendant, 
Without  the  consent  of  the  stockholders  of 


the  Westrumlte  Company  then  In  possession 
of  the  property,  wrongfully  entered  upon 
the  premises  and  wrongfully  removed  the 
personal  property;  and  we  find  the  defend- 
ant saying  in  Its  answer  that  It  rightfully 
took  possession  of  the  premises  by  selling 
to  the  Wool  Company,  and  that  what  it  did 
was  rightful  because  done  after  giving  60 
days'  notice.  In  effect  the  defendant  has 
admitted  In  its  pleading  that  it  had  no  right 
to  take  possession  of  the  property  unless  It 
first  gave  60  days'  notice.  It  is  true  that  the 
land  sale  contract  obligates  the  seller  to  con- 
vey and  the  purchaser  to  pay ;  but  it  is  also 
true  that  failure  to  i>ay  does  not  alone  and 
by  its  own  force  create  a  debt  owing  from  the 
purchaser.  By  the  express  terms  of  the  con- 
tract, the  seller  Is  given  two  altematlvee 
from  which  to  choose;  and  while  the  Ken- 
wood Company  could  have  diosen  either  one 
of  the  two.  It  could  not  and  cannot  dioose 
both.  The  Kenwood  Company  could  have 
treated  the  land  as  sold,  and  then  sued  for 
the  purchase  price ;  but  it  did  not  so  choose. 
On  the .  contrary  the  defendant  elected  to 
retake  possession  of  the  land,  and  by  bo 
doing  precluded  itself  from  treating  the  land 
as  sold  and  from  recovering  the  purchase 
price  as  a  debt 

[B]  In  Its  answer  the  Kenwood  Company 
alleges  that  It  contracted  to  sell  to  the  Wool 
Company,  and  that  the  Wool  Company  en- 
tered Into  possession  of  the  premises.  There 
is  no  debt  owing  to  the  Kenwood  Company 
on  account  of  the  land  sale  contract;  the 
choice  of  alternatives  made  by  the  Kenwood 
Company  prevents  the  creation  of  a  debt  at 
any  time  In  the  future;  and  consequently 
the  legal  title  to  the  assets  of  the  Westrumlte 
Company  passed  to  the  stockholders  upon 
the  dissolution  of  the  corporation. 

We  do  not  attempt  to  decide  whether  a 
strict  foreclosure  of  the  contract  is  necessary 
In  order  to  extinguish  any  equity  the  stock- 
holders of  the  Westrumlte  Company  may 
have  in  the  land.  It  is  sufficient  to  say 
that,  If  such  a  suit  is  necessary.  It  cannot 
terminate  In  a  personal  judgment  or  decree 
for  money  enforceable  by  execution  or  other- 
wise. 

The  conclusion  that  the  Kenwood  Com- 
pany elected  to  retake  possession  of  the  land 
IS  not  inconsistent  with  a  finding  by  the  Jury 
that  the  property  of  the  Westrumlte  Com- 
pany was  wrongfully  removed.  If  the  no- 
tice of  March  23d  was  waived,  then  any  prop- 
erty removed  before  June  or  July,  the  time 
when  Lilnd  says  that  he  first  discovered  that 
part  of  the  property  had  been  removed,  was 
wrongfully  removed.  Indeed,  the  very  fact 
that  an  additional  notice  was  sent  on  October 
14th  is  some  evidence  that  the  defendant  It- 
self regarded  the  Mardi  notice  as  having 
been  waived.  The  undisputed  testimony  is 
that  the  Wool  Company  began  to  remove  the 
remaining  contents  of  the  building  on  Octo- 
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ber  13th,  and  fhat  the  work  continued  until 
the  building  wad  deaned  out.  In  other  words, 
assuming  that  the  March  notice  bad  been 
waived,  and  that  it  was  therefore  inefiSclent, 
the  Wool  Company  began  to  remove  the 
property  61  days  before  the  Kenwood  Com- 
pany was  entitled  to  take  possession  of  the 
premises. 

[•]  Treating  the  notice  of  October  14th  as 
a  notice  given  under  the  contract,  the  right 
of  possession  was  in  the  process  of  develop- 
ment from  the  date  of  the  notice,  but  it  did 
not  mature  until  the  expiration  of  60  days. 
The  Kenwood  Company  did  not  wait  for  the 
maturity  of  the  right  of  possession,  but  some 
and  probably  the  most  j)art  of  the  property 
was  removed  before  the  maturity  of  the 
right. 

It  follows  from  what  has  been  said  that 
the  Judgment  must  be  affirmed. 

McBRIDE,  C.  J.,  and  BENSON  and  BUK- 
NEOTT,  JJ.,  concur. 


WHITE  V.  WHITE. 
(Supreme  Court  of  Oregon.    July  IS,  1020.; 

1.  Dlvoroe  9s»i82— Supreme  Court  cannot 
grant  suit  or  maintenance  money  pending  ap- 
peal. 

The  Supreme  Court 'has  no  Jurisdiction  to 
grant  suit  or  maintenance  money  pending  appeal 
from  a  decree  of  divorce. 

2.  Divorce  ^=3 1 83— Rule  requiring  printed 
briefs  relaxed  on  account  of  poverty. 

In  view  of  extreme  poverty  of  wife,  granted 
decree  of  divorce,  from  which  husband  has  ap- 
pealed, the  rule  requiring  her  to  furnish  print- 
ed briefs  will  be  relaxed,  and  she  will  be  per- 
mitted to  have  her  case  heard  on  typewritten 
briefs. 

In  banc. 

Appeal  from  Circuit  Court,  Linn  County; 
Percy  R,  Kelly,  Judge. 

Suit  by  Berta  K.  White  against  D.  O. 
White  for  divorce.  Pending  appeal  by  de- 
fendant from  decree  for  plaintiff,  plalntifl 
moves  in  the  Supreme  Court  for  suit  and 
maintenance  money.  Motion  refused,  but 
rule  as  to  printed  briefs  relaxed. 

Dan  Johnston,  of  Albany,  for  appellant 
Weatherford  &  Wyatt  and  Hewitt  &  Sox, 
all  of  Albany,  for  respondent. 

McBRIDB,  C.  J.  This  is  a  motion  for  ad- 
ditional snit  money  and  maintenance  during 
the  pendency  of  an 'appeal. 

[1]  The  plaintifC  sued  for  a  divorce,  and  ob- 
tained from  the  circuit  court  an  order  for 
$60  suit  money  pending  the  hearing,  which 
was  exhausted  in  the  payment  of  wltneiss 
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fees  and  expenses  of  the  trial.  She  was 
granted  a  decree,  from  which  defendant  ap- 
pealed to  this  court,  where  the  cause  is  now 
pending.  The  affidavit  shows  that  she  is 
practically  destitute  of  means  to  print  briefs, 
or  pay  her  attorneys,  or  even  maintain  her- 
self, pending  the  trial  here;  but,  as  shown  In 
O'Brien  v.  O'Brien,  36  Or.  92,  67  Pac.  374,  68 
Pac.  892,  and  in  Taylor  v.  Taylor,  70  Or.  510, 
134  Pac.  1183,  140  Pac.  999,  this  court  has  no 
Jurisdiction  to  grant  suit  or  maintenance 
money  pending  a  decree. 

[2]  In  view,-  however,  of  plaintiff's  extreme 
poverty,  the  rule  requiring  her  to  furnish 
printed  briefs  will  be  relaxed,  and  she  wlU 
be  permitted  to  have 'her  case  heard  upon 
typewritten  briefs. 


SCHOOL  DIST.  NO.  I  OF  CLATSOP  COUN- 
TY, to  Use  of  HANSEN  et  al.,  v.  AS- 
TORIA CONST.  CO.  et  al.* 

(Supreme  Court  of  Oregon.    July  13,  1920.) 

1.  Judgment  ®=3222— Order  void  where  blank 
as  to  amount  of  recovery. 

A  judgment  order  as  entered  in  the  court's 
journal,  being  blank  as  regards  the  amount  to 
be  recovered,  is  void,  even  as  to  the  award  of 
costs;  the  court,  without  a  judgment  on  the 
verdict,  being  witboat  jurisdiction  to  award  a 
judgment  for  costs. 

2.  jDdgment  $=3329— Entry  of  Judgment  order 
blank  as  to  amount  may  be  corrected  by  entry 
of  new  order. 

While  the  court  could  amend  its  journal  en- 
try of  a  judgment  order,  blank  as  to  amount 
of  recovery,  it  may  disregard  it  and,  under  L. 
O.  L.  i  204,  make  a  new  order,  entry  of  which 
will  stand  as  the  final  adjudication. 

3.  Appeal  and  error  18=9 1 1 2— Void  judgment 
entry  appealable. 

Though  judgment  order  as  entered  is  void 
because  of  being  blank  as  to  amount  of  re- 
covery, it  is  appealable. 

Department  1.  ' 

Appeal  from  Circuit  Court,  Cnatsop  Coun- 
ty;  J.  A.  Bakln,  Judge. 

Action  by  School  District  No.  1  of  CHatsop 
County,  for  use  and  benefit  of  James  Hansen 
and  another,  partners  as  Hansen  &  Nelson, 
against  the  .Astoria  O)nstruction  Company 
and  others.  From  an  adverse  Judgment,  de-' 
fendants  appeal.  Reversed  and  remanded, 
with  directions. 

This  Is  an  action  for  the  recovery  of  mon- 
ey, which  was  tried  by  the  court  and  a  Jury, 
resulting  in  a  verdict  for  plaintiffs,  and  im- 
mediately thereafter,  on  December  21,  -1918, 
the  following  "judgment  order"  was  entered 
on  the  Journal  of  the  court: 
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•Rehearing  denied  July  27,.  1920. 
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/Thia  cause  having  coma  on  regularly  for 
trial,  plaintiffs  appearing  in  person  and  by  their 
attorneys,  Norblad  &  Hesse,  defendant  Astoria 
Construction  Company  appearing  by  its  attor- 
neys, U.  B.  Mathison  and  Charles  Bobison,  de- 
fendant Massachusetts  Bonding  &  Inaarance 
Company  appearing  by  its  attorney,  T>.  P.  Price, 
and  defendant  Nev  Amsterdam  Casualty  Com- 
pany appearing  by  its  attorney,  James  Ij.  Con- 
ley,  and  a  Jury  having  been  duly  sworn  and 
impaneled  to  try  the  issues  in  said  cause,  having 
returned  into  court  with  their  verdict  in  favor 
of  the  plaintiffs  for  the  sum  of  $3,756.35: 

"Now,  therefore,  by  reason  of  the  law  in  the 
premises,  it  is  hereby  ordered,  adjudged,  and 
decreed  that  plaintiff  school  district  No.  1  of 
Clatsop  county,  for  the  use  and  benefit  of 
James  Hansen  and  Hans  Nelson,  copartners 
doing  business  under  the  firm  name  and  style 
of  Hansen  ^  Nelson,  do  have  and  recover  of 
and  from  the  defendants  Astoria  Construction 
Company,  Massachusetts  Bonding  &  Insurance 
Company,  and  New  Amsterdam  Casualty  Com- 
pany, corporations,  defendanta,  the  sum  of 
f — - — ,  together  with  its  costs  and  disbnrse- 
ments  in  the  sum  of  $91.30,  and  that  a  writ 
of  execution  issue  therefor." 

Thereafter  the  defendants  perfected  an  ap- 
peal, and  upon  an  examination  of  defendants' 
printed  abstract  of  record  plaintiffs'  attor- 
neys, for  tbe  first  time,  discovered  that  the 
Judgment  entry  was  a  blank  as  regards  the 
amount  to  be  recovered.  They  then  prompt- 
ly filed  tbe  following  motions: 

"Comes  now  the  above-named  plaintiff,  by 
Norblad  &  Hesse,  its  attorneys,  and  based  upon 
the  affidavit  of  F.  C  Hesse,  attached  hereto  and 
made  a  part  hereof,  moves  at  this  time  this 
honorable  court  for  the  entering  of  a  judgment 
in  favor  of  plaintiff  and  against  defendants  for 
the  sum  of  $3,756.35,  in  accordance  with  the 
verdict  of  the  jury  in  the  above-entitled  cause, 
together  with  costs  and  disbursements  in  tbe 
sum  of  $91.30." 

Notice  of  tbe  hearing  npon  this  motion  was 
given  to  defendants,  who  appeared,  and 
thereafter  on  March  26, 1919,  tbe  court  matle 
and  entered  tbe  following  order: 

"Now,  at  this  time,  coming  on  to  be  heard, 
plaintiff's  motion  for  a  judgment  against  de- 
fendants, in  accordance  with  the  verdict  of  the 
Jury  heretofore  duly  returned  on  the  20th  day 
of  December,  1918,  plaintiff  appearing  by  Nor- 
blad &  Hesse,  its  attorneys,  and  defendants 
appearing  by  E.  B.  Mathison,  one  of  its  at- 
torneys, and  after  listening  to  argument  of 
counsel,  and  tbe  court  being  fully  advised  in 
the  premises,  and  being  of  the  opinion  that  the 
said  motion  is  well  taken: 

"Now,  therefore,  it  is  ordered,  adjudged,  and 
decreed  that  plaintiff  school  district  No.  1  of 
Clatsop  county,  for  the  use  and  benefit  of  James 


Hansen  and  Hans  Nelson,  copartners  doing 
business  under  the  firm  name  and  style  of 
Hansen  &  Nelson,  do  have  and  recover  of  and 
from  the  defendants  Astoria  Construction  Com- 
pany, Massachusetts  Bonding  Sc  Insurance 
Company,  and  New  Amsterdam  Casualty  Com- 
pany, corporations,  the  sum  of  $3,756.86,  to- 
gether with  its  costs  and  diabnrsements  in  the 
sum  of  $91.30,  and  that  a  writ  of  execution  is- 
sue therefor." 

Thereafter  plaintiffs  filed  their  motion  to 
dismiss  this  appeal  npon  tbe  ground  that  the 
Judgment  from  which  defendants  have  ap- 
pealed has  been  superseded  by  the  later  Judg- 
ment entry,  from  which  no  appeal  baa  been 
taken. 

James  L.  Cbnley  and  D.  P.  Price,  both  of 
Portland  (D.  E.  MathiscHi  and  C  W.  BoUson, 
botb  of  Astoria,  on  tne  brief),  for  appellants. 

F.  C.  Hesse,  of  Astoria  (Norblad  &  Hesse^ 
of  Astoria,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1-3]  Tbe  Judgment  entry  which 
was  first  made  is  obviously  no  Judgment  at 
alL  The  Jury  had  returned  a  verdict  for  $3,- 
756.35,  but  the  order  as  ent^ed  In  the  Jour^ 
nal  of  tbe  court  gives  the  plaintiffs  no  snm 
whatever.  Neither  is  the  Judgment  for  costs 
therein  of  any  value,  since,  without  a  Judg- 
ment upon  tbe  verdict  of  the  Jury,  tbe  court 
was  without  Jurisdiction  to  award  a  Judg- 
ment for  costs.  Under  these  conditions,  tbe 
court,  upon  having  its  attention  called  to  the 
condition  of  Its  record,  could  either  amend 
its  journal  entry,  thereby  validating  it,  or  It 
could  order  an  entry  of  Judgment  in  like 
manner  as  If  no  attempt  bad  been  made  in 
tha,t  direction,  under  authority  of  section 
204,  L.  O.  L.,  treating  tbe  former  entry  as 
a  nullity,  and  this  is  Just  what  the  court  did, 
with  full  notice  to  and  actual  knowledge  up- 
on the  part  of  the  defendants.  It  follows 
that  the  Judgment  entry  of  March  26,  1919, 
Is  tbe  only  valid  Judgment  tliat  has  been  en- 
tered in  the  case,  and,  not  having  been  ap- 
pealed from,  stands  as  tbe  final  adjudication 
of  the  action.  However,  the  Judgment  entry 
of  December  21,  1918,  although  void,  is  ap- 
pealable. Therkelsen  v.  Therkelsen,  36  Cta*. 
75,  54  Pac.  885,  57  Pac  373;  O.  a  &  N.  Co. 
v.  Eastlack,  54  Or.  196,  102  Pac.  1011,  20 
Ann.  Cas.  692. 

Tbe  order  of  December  21,  1918,  la  th»e- 
fore  reversed,  and  tbe  cause  remanded  to  the 
circuit  courts  with  directions  to  enter  an  or- 
der vacating  such  entry. 

McBRIDE,  O.  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 
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BROWN  at  al.  V.  CITY  OF  SILVERTON. 

(Supreme  Court  of  Orecon.    June  29,  1920.) 

1.  Manioipal  corporation*  «=>46  —  Charter 
amendmeats  held  aot  to  supersede  extotlag 
ehartar. 

Amendmenta  of  May  7,  1917,  to  charter  of 
the  city  of  SilvertOD,  .under  Const,  art  2,  { 

2,  and  article  4,  {  la,  by  adding  thereto  aec- 
tions  135-138,  held  to  merely  supplement  and 
not  take  the  place  of  the  then  existing  charter, 
notwithstanding  Const,  art  4,  |  22,  requiring 
that  the  revised  act  or  amended  sections  shall 
be  set  forth  and  published  at  length,  such 
constitutional  provision  having  no  application 
where  the  legislation  merely  adda  new  sections 
to  an  existing  act  without  modifying  or  altering 
the  original  act 

2.  8t«tiito*  «E9l4t(2)— CoaatitHtionai  provl- 
aloa  aa  to  amendlag  a  statute  iaapplloabia 
where  aew  seotloas  are  aided. 

Const  art  4,  |  22,  providing  that  the  act 
reviaed  or  sections  amended  shall  be  set  forth 
and  published  at  length,  and  not  merely  by 
reference  to  title,  does  not  apply  where  the 
legislatiott  merely  adds  new  sections  to  an  ex- 
isting act  without  modifying  or  altering  the 
original  act 

3.  Municipal  oorporatlens  $=950— Statute  oen- 
ferring  power  must  provide  for  Jurlsdietlonal 
requirements. 

Statutes  conferring  power  upon  dtiea  and 
towns  must  provide  for  all  jurisdictional  re- 
quirements compelled  by  the  Constitution,  but 
may,  if  the  liegislature  chooses,  add  to  such 
jurisdictional  requirements,  though  Legislature 
is  not  required  to  so  do. 

4.  Municipal  corporations  ®=356 — Jurisdictional 
requlremaat*  must  be  compiled  with. 

A  city  or  town  in  exercising  a  given  power 
must  heed  every  jurisdictional  requirement  re- 
gardless of  whether  it  is  purely  statutory  or 
required  by  the  Constitution. 

5.  Municipal  corporations  «=>443— Jurisdiction- 
al requirements  must  be  compiled  with. 

Failure  to  observe  a  juriadictional  require- 
ment, whether  organic  or  statutory,  will  usually 
defeat  an  ordinance  requiring  an  improvement 
and  invalidate  an  ordinance  for  an  assessment. 

6.  Municipal  eorporatlons  <»=>298  —  Owners 
have  ooastltntlonal  right  to  be  heard. 

Statute  providing  for  special  improvements 
must  entitle  owners  to  be  heard  at  some  stage 
of  the  proceedings,  the  owners'  right  to  be 
heard  being  a  constitutional  right 

7.  Municipal  oorporatlens  «=>297(l)— Right  to 
file  remonstrance  against  Improvemeats  stat- 
utory. 

The  right  to  file  an  operative  and  self-exe- 
cuting remonstrance  against  improvements  ex- 
ists only  where  the  statute  creates  the  right. 

8.  Municipal  eerperatlons  <S=s>297( I)— Mistake 
aa  to  sufllcieniqr  of  remonstrance  held  not  to 
oust  oounoll  of  Jurisdiction. 

That  dty  council,  when  passing  upon  remon- 
strance to  special  improvements  by  abutting 
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ownera  under  Charter  of  City  of  SUverton,  §  71 
(aa  in  force  in  1914),  held  a  sufficient  remon- 
strance insufficient  because  of  a  mistake  in  con- 
struction of  charter  provisions  as  to  sufficiency 
of  remonstrance,  did  not  affect  the  sufficiency 
of  the  remonstrance  to  oust  the  council's  juria- 
diction  to  malce  the  improvement 

9.  Taxation  «s»2-^ttrlliute  of  sovereignty. 

The  power  to  tax  ia  an  attribute  of  sov- 
ereignty. 

10.  Municipal  corporations  «=s406( I)— Special 
assessment  based  on  power  of  taxation. 

The  power  to  levy  a  special  assessment 
though  it  is  to  be  differentiated  from  a  pure 
tax,  ia  a  branch  of  the  power  of  taxation,  and 
when  exercised  ia  a  manifestation  of  sover- 
eignty. 

11.  Constitutional  law  9=9l2l(2)  —  Remon- 
strance to  Improvements  held  not  to  create 
contractual  obligations. 

The  filing  of  an  operative  and  aelf -executing 
remonstrance  to  construction  of  a  special  im- 
provement by  abutting  owners  under  City  of 
SUverton  Charter,  |  71  (as  in  force  in  1914), 
conferring. on  abutting  owners  the  right  to  file 
such  a  remonstrance,  would  not  result  in  a 
contract  with  attending  contractual  rights  and 
obligations,  the  fundamental  doctrines  of  spe- 
cial assessments  not  being  baaed  upon  the 
principles  of  contract 

12.  Municipal  corporations  4=9514(2)— Legis- 
lature may  reassess  and  cure  defect. 

The  Legislature  may  ratify  and  cure, 
through  reassessment,  that  which  might  have 
been  constitutionally  and  lawfully  authorized 
in  the  first  instance,  but  cannot  validate  ret- 
rospectively what  it  could  not  have  originally 
authorized,  the  power  to  validate  a  tax  or  aa- 
seasment  rendered  invalid  by  errors  or  omis- 
sions being  an  essential  attribute  of  the  sover- 
eign power  of  taxation. 

13.  Constitutional  law  «=»290(5)  —  Remoa- 
stranoe  held  not  to  preclude  reaasessment  as 
denying  due  process. 

Reassessment  proceedings  under  Charter 
of  City  of  SUverton,  S{  135-138,  made  neces- 
sary becauae  of  invalidity  of  original  assess- 
ment for  city  council's  lack  of  jurisdiction  to 
proceed  with  the  improvement  owing  to  suffi- 
cient remonstrance  thereto  by  abutting  owners 
under  section  71,  heUt  not  unconstitutional  on 
the  theory  that  it  ia  the  taking  of  property 
without  due  process  of  law,  aince  the  Legiaia- 
ture,  in  prescribing  the  procedure  with  refer- 
ence to  the  construction  of  such  improvement, 
was  not  required  to  have  included  the  provi- 
sion making  a  remonstrance  a  bar  to  further 
proceedings,  and  therefore  the  dty,  under  the 
home-rule  amendments,  by  ita  legialative  power 
could  amend  the  law  so  as  to  make  the  pro- 
ceedings valid  notwithstanding  such  remon- 
strance. 

14.  Statutes  «=9263— Not  construed  to  be  ret- 
rospective unless  clearly  made  so. 

Laws  will  not  be  interpreted  to  be  retro- 
spective unless  by  their  terms  they  are  dearly 
intended  to  be  so. 
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15.  Mnnlolpal  oorporatlons  i3=>408(2)— Charter 
ameadments  providing  for  reauessmtnt  held 
to  operate  retrospectively. 
Amendmeiits  of  1917  to  city  of  Silverton 
charter,   enacted  by   adding   aectiona   135-138 
thereto,  providing 'for  reassessment  where  as- 
sessment for  special  improvement  "which  has 
heretofore  or  wliich  may  hereafter  be  made," 
construed  to  operate  retrospectively  and  to  af- 
fect invalid  assessment  levied  prior  to  amend- 
ment. 

Department  1. 

Appeal  from  Circuit  Court,  Marlon  County : 
Percy  R.  Kelly,  Judge. 

Action  by  3.  M.  Brown  and  others  against 
the  City  of  Silverton.  Decree  of  dismissal, 
and  plaintiffs  appeal,    AfiSrmed. 

This  is  a  suit  to  enjoin  the  city  of  Silverton 
from  collecting  a  reassessment  made  on  ac- 
count of  a  street  Improvement.  Section  71 
of  the  municipal  charter,  which  was  In  force 
in  1914,  empowered  the  council  to  improve 
the  streets;  but  this  section  of  the  charter 
also  provided  that  "the  owner  or. owners  of 
two-thirds  of  the  property  next  adjacent 
thereto  may  make  and  flie  with  the  council  a 
written  remonstrance  against  the  proposed 
improvement,  and  thereupon  the  same  shall 
not  be  proceeded  .with."  The  charter  made 
the  abutting  property  liable  for  the  cost  of 
street  improvements.  Laws  1891,  pp.  539  and 
542.  In  April,  1914,  the  council  ordered  that 
McCIaine  street  be  covered  with  a  hard-sur- 
face concrete  pavement,  and  caused  notices 
to  be  published  of  its  intention  to  pave  the 
street.  Wltbln  the  time  fixed  by  the  charter 
the  plaintiffs  and  other  abutting  owners  filed 
a  remonstrance  against  the  proposed  Im- 
provement. Acting  on  the  theory  that  only 
the  front  footage  of  the  adjacent  property 
should  be  counted  on  the  remonstrance,  the 
council  decided  that  the  remonstrance  did 
not  represent  "two-thirds  of  the  property  next 
adjacent"  to  the  Improvement,  and  a  contract 
for  laying  the  pavement  was  let  to  O.  A. 
Hartley  on  July  15,  1914.  The  contractor 
laid  the  pavement,  and  on  October  21,  1914, 
upon  the  recommendation  of  the  cdty  engi- 
neer, the  council  accepted  the  improvement. 
Subsequently,  in  conformity  with  the  direc- 
tions of  the  charter,  the  council  passed  an  or- 
dinance assessing  the  cost  of  the  Improve- 
ment against  abutting  property. 

On  Jime  14,  1914,  J.  G.  Lais,  together  with 
J.  M.  Brown,  B.  J.  Brown,  M.  Small,  J.  H. 
Brewer,  A.  F.  Bla<^erby,  and  Sophia  Black- 
erby,  the  plaintiffs  in  the  present  suit,  com- 
menced a  suit  to  enjoin  the  municipal  author- 
ities from  letting  the  contract  and  proceeding 
with  the  Improvement.  The  dty  answered  by 
claiming  that  the  remonstrance  did  not  repre- 
sent the  necessary  number  of  front  feet  to 
make  it  effective.  After  hearing  the  evidence 
In  that  case  the  circuit  Judge  decided  that  the 


rfflnonstrance  was  Insnfllcient,  and  rendered 
a  decree  dissolving  a  preliminary  injunction 
and  dismissing  the  suit,  and  then  the  plaintiffs 
In  that  case  appealed.  Instead  of  discontin- 
uing the  work  pending  the  appeal,  the  city 
proceeded  with  the  Improvement  and  complet- 
ed It  before  the  appeal  was  heard  in  this 
court  The  appeal  finally  terminated  on 
January  16,  1917,  in  a  decree  enjoining  the 
city  from  assessing  the  abutting  property 
,with  the  cost  of  the  improvement.  The  de- 
cree in  this  court  was  based  upon  our  conclu- 
sion that  under  the  terms  of  the  charter  the 
sufllciency  of  the^  remonstrance  should  be 
measured  by  the  superficial  area  of  the  abut- 
ting property,  and  not  by  the  number  of  front 
feet  "adjacent"  to  the  improvement,  and  that 
when  so  measured  the  remonstrance  was  suf- 
ficient to  prevent  the  improvement  Lais  v. 
Silverton,  77  Or.  434,  147  Pac.  898,  IBO  Pac 
269,  151  Pac.  712;  Lais  ▼.  Silverton,  82  Or. 
503, 162  Pac.  251. 

Acting  under  the  authority  of  article  2,  |  2, 
and  article  4,  §  la,  of  the  state  Constitution, 
the  legal  voters  of  Silverton  at  an  election 
held  on  May  7, 1917,  amended  the  charter  by 
adding  to  it  sections  numbered  135,  136,  137. 
and  138.  The  amendm«it  so  far  as  it  is 
material  hsre,  reads  aa  foUows: 

"An  act  submitted  by  the  common  coundl  of 
the  cl^  of  Silverton,  Marion  county,  Ore- 
gon, to  the  legal  voters  thereof  to  amend 
an  act  entitled  'An  act  to  incorporate  the 
city  of  Silverton,  Marion  county,  state  of 
Oregon,'  filed  in  the  office  of  the  secretary 
of  sUte  on  the  IStb  day  of  February,  1891, 
to  provide  that  whenever  any  assessment 
to  cover  the  cost  of  any  public  improve- 
ment heretofore  or  hereafter  made  shall  be 
annnlled,  set  aside,  or  declared  to  be  in- 
valid, or  shall  be  repealed  by  any  court  or 
other  tribunal,  or  by  the  conndl,  the  coun- 
cil may,  by  ordinance,  reassess  the  cost  of 
such  improvement  upon  the  properties 
benefited  to  the  extent  of  their  respective 
and  proportionate  share  of  the  full  cost 
of  said  Improvement. 
"Be  It  enacted  by  the  people  of  the  city  of 
Silverton,  Marlon  county,  state  of  Oregon: 

"Be  it  enacted  by  the  common  council  of  the 
dty  of  Silverton,  Marion  county,  state  of  Ore- 
gon: 

"The  city  charter  of  the  dty  of  Silverton, 
Marion  county,  state  of  Oregon,  is  hereby 
amended  to  read  as  follows: 

"Sec.  135.  Whenever  any  assessment  for  the 
opening,  altering,  grading  or  other  repair  or 
improvement  of  any  street  or  the  oonstraction, 
reconstruction  or  repair  of  any  water  or  sew- 
er plants,  systems,  mains  or  laterals,  or  for  any 
local  improvcnient  whatsoever  which  has  here- 
tofore, or  which  may  hereafter  be  made  by  the 
dty  has  been,  heretofore,  or  shall  hereafter  be, 
set  aside,  annulled,  vacated  or  dedared  void, 
or  its  enforcement  enjoined  or  refused  by  any 
court,  directly  or  indirectly,  or  when  the  coun- 
dl shall  be  in  doubt  as  to  the  validity  of  any 
assessment,  or  any  part  thereof,  the  council 
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may,  by  ordinance,  make  a  new  asaessment  or 
reassessment  upon  the  lots,  blocks  or  parcels 
of  lands  which  have  been  benefited  by  each  im- 
provement, to  the  extent  of  their  respective  and 
proportionate  share  of  the  fuU  value-  thereof. 
Such  reasseasment  ahall  be  based  upon  the  spe- 
cial and  peculiar  benefit  of  such  improvement, 
to  the  respective  parcels  assessed,  at  the  time 
of  the  original  making  of  the  improvement,  but 
ahall  not  exceed  the  amount  of  such  original 
assessment  Interest  thereon  at  the  legal  rate 
may  be  added  from  the  time  when  such  im' 
provement  was  completed  at  the  discretion  of 
the  council.  Such  reassessment  shall  be  made 
in  an  equitable  manner,  and  as  nearly  as  may 
be  in  accordance  with  the  provisions  of  tbe 
charter  in  force  at  the  time  it  is  made.  But 
the  council  may  adopt  a  different  plan  of  ap- 
portionment of  benefits  when,  in  its  judgment, 
essential  to  secure  an  equitable  assessment. 
The  proceedings  required  by  this  charter  to  be 
had  prior  to  the  making  of  tbe  original  assess- 
ment shall  not  be  required  to  be  taken  or  had 
within  the  intent  of  this  section  in  the  making 
of  such  reassessment. 

"Sec.  136.  Such  reassesament  ahall  be  made 
and  shall  become  a  charge  Upon  the  property 
upon  which  the  same  is  laid,  notwithstanding 
the  omiasion,  failure  or  neglect  of  any  ofiScer, 
body  or  person  to  comply  with  the  provisions 
of  the  charter  of  the  city  of  Silverton,  or  laws 
of  the  State  of  Oregon,  connected  with  or  re- 
lating to  such  improvement  or  assessment,  and 
notwithstanding  the  proceeding  of  the  council, 
or  any  other  officer,  board  or  body,  or  public 
authority,  contractor  or  any  other  person  con- 
nected with  such  work  or  contract  may  have 
been  defective,  irregular  or  void,  and  notwith- 
standing any  such  irregularity  or  defect  may  be 
jurisdictional,  and  the  provisions  hereof  author- 
izing a  reassessment  shall  apply  wherb  an  im- 
provement has  been  made,  notwithstanding  a 
remonstrance  sufficient  to  defeat  the  same  shall 
be  filed,  in  the  same  manner  and  to  the  same 
extent  as  the  provisions  hereof  would  applf  in 
the  case  of  any  other  defect,  irregularity  or 
circumstance  rendering  the  proceeding  void. 
The  council  shall,  by  resolution  declare  the  dis- 
trict, and  designate  the  properties  that  have 
.been  or  will  be  benefited  by  the  improvement 
for  whidi  the  reassessment  is  made,  and  shall 
direct  the  recorder  to  prepare  a  preliminary 
assessment  upon  the  property  included  there- 
in, within  a  time  to  be  fixed  by  such  resolu- 
tion. Upon  the  passage  of  such  resolution  the 
recorder  shall,  as  soon  thereafter  as  such  re- 
assessment is  prepared,  give  notice  by  two  suc- 
cessive publications  in  one  of  tbe  city  newa- 
papers  that  such  preliminary  assessment  is  on 
£le  in  hia  office,  giving  the  date  of  the  passage 
of  the  resolution '  directing  the  making  of  the 
Bame,  and  stating  the  time  at  which  tbe  coun- 
cil will  hear  and  consider  the  objections  to  said 
reassessment  by  parties  aggrieved  thereby  and 
notifying  auch  persons  not  to  depart  from  any 
such  bearing  or  meeting  until  such  reassess- 
ment has  been  completed.  And  the  auditor 
shall  forthwith,  following  the  passage  of  suoh 
resolution  also  mail  to  the  owner  of  each  lot 
thereof,  or  tract  of  land  affected  by  snch  as- 
•esament,  or  to  hia  agent,  at  tbe  last  known 
postoffice  address  thereof,  notice  substantially 
similar  to  that  required  to  be  published.  If  the 
postoffice  address  be  unknown,  then  such  no- 


OF  SILVEBTON  973 

P.) 

tice  shall  be  mailed  to  auch  owner  or  agent  at 

Silverton,  Marion  county,  Oregon. 

"Sec.  137.  The  owner  of  any  property  which 
ia  assessed  on  such  reassessment,  or  any  per- 
aon  having  interest  therein,  may,  within  ten 
days  from  the  date  of  the  last  publication  ot 
the  published  notice,  file  with  the  recorder 
objections  in  writing  to  such  assessment.  At 
the  time  appointed  in  snch  published  notice  the 
council  shall  hear  and  determine  all  objections 
which  may  have  been  filed  by  any  interested 
party.  The  council  shall  have  the  power  to  ad- 
journ snch  hearing  from  time  to  time  and,  in 
its  discretion,  to  revise,  correct  or  set  aside 
such  preliminary  assessment  and  order  the  re- 
making thereof,  and  pass  an  ordinance  approv- 
ing and  confirming  such  reassesBment  as  cor- 
rected and  remade  by  it..  And  the  decision  of 
the  council  ahall  be  final  with  respect  to  the 
regularity,  validity  and  correctness  of  the  re- 
assessment. When  snch  reassessment  is  com- 
pleted and  confirmed  it  shall  be  entered  in  the 
docket  of  city  liens,  and  qhall  be  enforced  and 
collected  in  the  same  manner  that  other  as- 
sessments for  local  improvements  are  enforced 
and  collected  under  tUs  charter  and  the  laws 
governing  the  city  of  Silverton." 

Putsuant  to  tbe  authority  conferred  by  tbe 
amendment,  tbe  council  on  August  6,  1917, 
regularly  declared  its  intention  to  reassess 
ttae  "adjacent"  lands  benefited  by  tbe  ini- 
provement  to  the  extent  of  their  proportion- 
ate share  of  tbe  co«t  Tbe  council  also  de- 
fined tbe  district  wblcb  bad  been  benefited 
by  tbe  improvement,  and  directed  tbe  record- 
er to  prepare  a  preliminary  assessment  upon 
sucb  designated  property.  The  recorder  made 
a  preliminary  assessment,  and  a  notice  was 
duly  published  stating  that  tbe  council  would 
convene  on  Septelnber  4,  1017,  and  bear  any 
objections  that  might  be  made.  Tbe  plain- 
tiffs appeared  and  interposed  objections  to 
the  proposed  reassessment;  but  tbe  council 
d&allowed  tbe  objections,  and  tben  passed  a 
reassessment  ordinance  charging  tbe  cost  of 
Improving  McClaine  street  "against  tbe  prop- 
erty adjacent  to  and  abutting  upon  said  por- 
tion of  said  street  which  has  been  specially 
and  peculiarly  benefited  by  sucb  improve- 
ment to  tbe  extent  of  its  req;)ective  and  pro- 
IMrtlonate  share  of  tbe  full  value  thereof." 
After  the  enactmoit  of  tbe  reassessment  or- 
dinance tbe  plaintiffs  brought  this  suit  for 
tbe  purpose  of  annulling  tbe  reassessment 
proceedings.  A  trial  in  the  circuit  court  re- 
sulted in  a  decree  dismissing  tbe  suit  witb- 
out  tbe  costs,  and  tbe  plaintiffs  appealed. 

W.  O.  Wlnslow,  of  Salem,  and  Richard  W. 
Montague,  of  Portland,  for  appellants. 

John  H.  McNary  of  Salem  (McNary  &  Mc- 
Nary  and  E.  M.  Page,  all  of  Salem,  on  tbe 
brief),  for  respondent 

HARRIS,  J.  (after  stating,  tbe  facts  as 
above).  The  plaintiffs  contend:  (1)  TOiat  tbe 
pavement  was  not  laid  In  accordance  with 
the  terms  of  th5  contract;  (2)  that  because 
of  its  form  the  amendment  adopted  by  tbe 
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legal  voters  of  Sllverton  in  1917  displaced 
and  supplanted  the  original  charter,  wltb 
the  result  that  the  amendment  alone  con- 
stitutes the  whole  charter;  and  (3)  that  the  re- 
assessment proceedings  are  unconstitutional 
and  void  for  the  reason  that  they  amount 
to  a  taking  of  property  without  due  process 
of  law. 

The  complaint  alleges  that  the  contractor 
failed  to  comply  with  his  contract  by  failing 
to  roll  the  subgrade  with  a  10-ton  roller  "un- 
til same  made  no  impression  thereon";  by 
estimating  the  component  parts  of  the  imve- 
ment  instead  of  measuring  them;  by  using 
cement  without  submitting  sam|)les  to  the 
city;  by  neglecting  to  tamp  the  mixture 
placed  In  position  on  the  street  with  iron- 
shod  rammers;  and  by  permitting  heavy 
loads  to  be  hauled  over  the  pavement  before 
it  hardened.  The  same  contention,  based 
upon  the  same  grounds  of  alleged  failure  of 
performance,  was  urged  in  McClaine  v.  Sll- 
verton, 83  Or.  26,  162  Pac.  496,  where,  when 
speaking  of  the  same  contract  and  the  same 
improvement  as  are  Involved  here,  it  was  said 
that  the  evidence  submitted  there  did  not 
Justify  this  court  in  reviewing  the  conclusion 
of  the  municipal  authorities  that  there  was 
a  substantial  compliance  with  the  contract 
A  transcript  of  the  evidence  submitted  in 
McClaine  v.  Sllverton  was  by  a  stipulation 
of  the  parties  here  received  as  evidence  in 
the  present  case.  In  addition  to  the  trans- 
cript referred  to,  the  trial  conrt  beard  the 
testimony  of  eight  witnesses,  of  whom  three 
were  called  by  the  plalntlfFs  and  five  by  the 
defendants.  The  trial  court  In  the  Instant 
case  found  from  the  evidence  that  "said  im- 
provement was  completed  snbatantiaUy  as 
agreed  upon."  Here,  as  in  McClaine  v.  Sll- 
verton, the  evidence  is  conflicting,  and  af^er 
a  careful  examination  of  the  whole  record 
we  do  not  feel  Justified  in  disturbing  the  find- 
ings of  the  trial  Judge. 

[1]  ^nie  contention  that  the  amendment 
constitutes  the  whole  charter  is  without  mer- 
it. In  1891  the  Legislature  enacted  a  charter 
consisting  of  130  sections.  Laws  1801,  p.  530. 
In  1911  the  legal  voters  exercised  the  power 
of  the  initiative,  and  added  sections  131,  132, 
183,  and  134  to  the  charter.  The  amendment 
of  1917  merely  enlarges  the  then  existing 
charter  by  adding  four  sections,  and  by  num- 
bering them  consecutively  with  reference  to 
the  134  sections  of  the  then  existing  charter. 
The  amendment  of  1917  conferred  the  pow- 
er of  reassessment  where  that  power  did  not 
previously  exist  The  amendment  of  1917 
was  not  enacted  as  a  revision  of  the  original 
charter,  nor  as  a  substitute  for  all  that  had 
been  done  before;  but  it  was  passed  as  a  sup- 
plement to  the  then  existing  charter.  The 
amendment  did  not  change  or  modify  a  single 
word  in  any  of  the  134  preceding  sections. 
Sheridan  v.  Salem,  14  Or.  328,  12  Pac.  925,  is 
a  precedent  squarely  in  point  for  there  the 
facts  were  like  those  presented  here,  and  it 


was  there  ruled  that  the  amendment  was  not 
controlled  by  article  4,  {  22,  of  the  state 
Constitution,  which  commands  that  "no  act 
shall  be  revised  or  amended  by  mere  refer- 
ence to  Its  title,  but  the  act  revised  or  sec- 
tions amended  shall  be  set  forth  and  pub- 
lished at  length." 

[2]  Even  though  we  assume,  without  de- 
ciding, that  article  4,  S  22,  of  the  state  Con- 
stitution, governs  not  only  the  legislative  as- 
sembly when  adopting  an  act,  but  also  con- 
trols the  legal  voters  of  cities  and  towns  when 
excircising  the  power  of  the  initiative,  never- 
theless this-  section  of  the  Constitution  does 
not  apply  to  the  amendment  of  1917,  for  the 
reason  that  legislation  which  does  no  more 
than  to  add  new  sections  to  an  existing  act, 
without  modifying  or  altering  the  original 
act,  does  not  come  within  the  embrace  of  con- 
stitutional provisions  like  article  4,  f  22,  of 
our  Constitution.    25  R.  C.  L.  876. 

The  principle  announced  and  applied  la 
Nottage  V.  Portland,  35  Or.  539,  58  Pac.  583, 
76  Am.  St  Rep.  513;  Phipps  v.  Medford.  81 
Or.  119,  166  Pac.  787,  158  Pac.  666 ;  Wagoner 
V.  La  Grande,  89  Or.  192,  173  Pac.  306 — sup- 
ports the  conclusion  that  the  reassessment 
proceedings  are  constitutional  and  valid. 
See,  also,  Wilson  v.  Portland,  87  Or.  507,  614, 
168  Pac.  90,  171  Pac.  201;  Ukase  Investment 
Co.  ▼.  Portland,  186  Pac.  568;  Gardner  t. 
Portland,  187  Pac.  306.  Althougli  our  con- 
clusions could  be  securely  rested  upon  the 
precedents  already  mentioned,  yet,  because 
of  the  earnest  and  learned  arguments  made 
by  counsel  for  the  plaintiffs  in  their  written 
brief  and  at  the  hearing,  we  have  examined 
the  subject  anew. 

Jurisdictional  requirements  concerning 
street  Improvements  and  special  assessments 
may,  for  the  purposes  of  this  discussion,  be 
divided  into  two  classes:  (1)  Those  which 
arise  out  of  and  are  compelled  by  organic 
law;  and  (2)  those  which  arise  out  of  and 
are  compelled  only  by  statntory  law.  Gray 
on  Limitations  of  Taxing  Power,  .016.  The 
first  class  finds  its  source  in  written  consti- 
tutions;   the  other  in  legislative  assemblies. 

[3]  When  any  given  power  is,  by  a  statute 
enacted  by  a  legislative  assembly,  conferred 
upon  cities  and  towns,  that  statute  must,  in 
order  to  make  such  power  available,  provide 
for  all  Jurisdictional  requirements  compelled 
by  the  Constitution;  but  the  Legislature  need 
not  although  it  may  if  it  chooses,  add  to  such 
Jurisdictional  requirements  as  are  compelled 
by  the  Constitution.'  Jurisdictional  acts  made 
necessary  by  the  organic  law  may  for  pres- 
ent purposes  be  termed  indispensable,  for.  the 
reason  that  any  attempt  by  legislation  to  con- 
fer a  power  is  IneCfectlve  unless  provision  is 
made  for  such  Jurisdictional  acts;  while  those 
made  necessary  by  statute  only,  and  not  re- 
quired by  the  Constitution,  may  be  called  dis- 
pensable, for  the  reason  that  the  Ijegislatnre 
is  not  obliged  to  provide  for  them,  although 
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it  may  do  so  If  It  wishes.  U  the  Leglslatare 
does  prescribe  jurisdictional  acts  in  addi- 
tion'4o  those  required  by  the  Constitution, 
then  the  sum  of  these  jurisdictional  require- 
ments, organic  and  indispensable  as  well  as 
statutory  and  dispensable  constitutes  the 
mode,  and  therefore  the  measure,  of  the  pow- 
er exercisable  by  the  municipality. 

[4,  6]  So  far  as  the  dty  or  town  Is  concern- 
ed it  is  obliged  to  heed  every  jurisdictional 
requirement,  regardless  of  whether  such  re- 
quirement is  purely  statutory  or  essentially 
organic  in  its  nature,  for  I>oth  the  Constitu- 
tion, and  ordinarily  Hie  Legislature,  are  of 
superior  authority;  and  therefore  failure  to 
observe  a  jurisdictional  requirement,  wheth- 
er organic  or  statutory,  will  usually  defeat 
an  ordinance  ordering  an  improvement,  and 
invalidate  an  ordinance  for  an  assessment. 

[I]  The  right  to  be  heard  at  some  stage 
of  the  proceedings  arises  out  of  the  Constitu- 
tion. The  legislature,  when  enacting  the 
charter  of  1891,  complied  with  the  Constitu- 
tion, and  made  provision  for  notice  and  an 
opportunity  to  be  heard.  These  were  Indis- 
pensable and  jurisdictional  requirements. 

[7]  The  charter  of  1891  also  provided  that 
a  remonstrance,  when  signed  by  the  owners  of 
two-thirds  of  the  property  adjacent  to  the  pro- 
posed Improvement,  should  operate  as  a  bar 
to  further  proceedings  and  prevent  the  im- 
provement WMle,  strictly  speaking,  a  suf- 
ficient remonstrance  ousts  jurisdiction,  we 
may,  for  convenience,  speak  of  the  filing  of 
such  a  remonstrance  as  a  jurisdictional  act 
The  effect  of  a  remonstrance  is  dependent 
wholly  upon  the  statute.  A  remonstrance  may 
of  itself  evidence  the  disapproval  of  its  sign- 
ers, and  show  that  they  do  not  acquiesce  In  a 
proposed  improvement;  but  it  has  no  legal 
eftect  except  as  provided  by  statute.  The 
right  to  file  an  operative  and  self-ezecuting 
remonstrance  exists  only  where  the  statute 
creates  the  right;'  and  therefore  we  may 
speak  of  the  remonstrance  filed  by  the  plain- 
tiffs and  others  in  1914  as  a  dispensable  ju- 
risdictional act.  Page  &  Jones  on  Taxation  by 
Assessment  S  803;  City  Street  Improvement 
Co.  V.  Laird,  138  Cal.  27,  70  Pac.  916;  City 
of  Atchison  v.  Price,  45  Kan.  296,  25  Pac.  60S. 

[I]  The  council.  It  is  true,  when  passing 
upon  the  remonstrance,  decided  that  the  suf- 
ficiency of  the  remonstrance  should,  under 
the  terms  of  the  charter,  be  measured  by  the 
number  of  front  feet  abutting  upon  the  pro- 
posed improvement,  and  not  by  the  super- 
ficial area  of  the  adjacent  property.  The  cir- 
cumstance that  the  council  was  mistaken  in 
Its  construction  of  the  charter  cannot  affect 
the  question,  for  the  fact  remains  that  the 
remonstrance  was  sufficient  to  oust  the 
council's  jurisdiction  to  make  the  Improve- 
ment.    . 

[(,  101  The  power  to  tax  Is  an  attribute  of 
sovereignty,  and  the  power  to  levy  a  special 
assessment,  although  it  is  to  be  differenti- 
ated from  a  pure  tax,  is  a  branch  of  the 
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power  of  taxation,  and  when  exercised  Is  a 

manifestation  of  sovereignty. 

[11]  The  fundamental  doctrine  of  special 
assessments  is  not  based  uiMn  the  principles 
of  contract;  and  therefore  the  charter,  con- 
ferring the  right  to  file  an  operative  and  self- 
executing  remonstrance,  plus  the  filing  of 
such  remonstrance,  did  not  result  In  a  con- 
tract with  attending  contractual  rights  and 
obligations.  French  v.  Barber  Asphalt  Pav- 
ing Co.,  181  U.  S.  324,  21  Sup.  Ct.  625,  45 
L.  Ed.  879;  SeatQe  v.  Kelleher,  195  U.  S. 
351,  25  Sup.  Ct  44,  49  L.  Ed.  232;  Colby  v. 
Medford,  85  Or.  485,  526,  167  Pac.  487;  How- 
eU  V.  Buffalo,  37  N.  T.  267. 

As  said  in  Nottage  v.  Portland,  35  Or.  539, 
548;  58  Pac.  883,  884  (76  Am.  St  Bep.  513): 

"It  may  be  regarded  as  settled  that  the  Legia- 
latuie  may,  unless  restricted  by  the  state  Con- 
stitution, legalize  or  validate  letrospectively  a 
proceeding  for  the  improvement  of  a  street 
which  it  might  have  aatborized  in  advance,  and 
it  may  also  cure  defects  in  or  make  immaterial 
statutory  requirements  which  it  could  have  dis- 
pensed with  in  the  first  instance." 

The  doctrine,  as  expressed  in  Frederick  v. 
Seattle,  13  Wash.  428,  432,  43  Pac.  364,  365, 
is  as  follows: 

"The  rule  deduced  from  all  the  authorities 
seems  to  be,  in  substance,  that  if  the  Legisla- 
ture bad  the  power  in  the  first  instance  to  make 
valid  the  asBessment  without  the  requirement 
which  was  disregarded  by  the  authorities,  it 
can  by  Legislative  enactment  dispense  with  tha^ 
requirement  in  providing  for  a  new  assess- 
ment" 

{12]  In  brie^  the  Legislature  may  ratify 
and  cure  through  reassessment  that  which 
it  might  have  constitutionally  and  lawfully 
authorized  in  the  first  instance.  The  power 
to  validate  a  tax  or  assessment  rendered  in- 
valid by  errors  or  omissions  is  an  essential 
attribute  of  the  power  vested  in  the  Legis- 
lature in  its  control  over  the  sovereign  pow- 
er of  taxation,  and  is  necessarily  without 
limit  except  as  restricted  or  limited  by  the 
Constitution,  in  cases  where  the  Legislature 
could  originally  authorize  the  tax  or  assess- 
ment, although  it  cannot  validate  retrospec- 
tively what  it  could  not  originally  have  au- 
thorized. If  a  jurisdictional  act  is  a  "dispen- 
sable act"  within  the  meaning  of  those  words 
as  here  used,  the  rule,  subject  to  certain  pos- 
sible exceptions,  is  that  the  Legislature  can 
cure  a  defect,  which  has  resulted  from  fail- 
ure to  do  a  dispensable  jurisdictional  act,  by 
providing  for  a  reassessment  Spencer  v. 
Merchant  125  U.  S.  345,  8  Sup.  Ct  921,  31 
Ik  Ed.  763;  SeatUe  y.  Kelleher.  195  U.  S. 
351,  25  Sup.  Ot  44,  49  L.  Ed.  232;  People  v. 
Supervisors,  26  Mich.  22 ;  In  re  Commission- 
ers of  Elizabeth,  49  N.  J.  Law,  488,  10  Atl. 
363;  MUls  v.  Charleton,  29  Wis.  400,  9  Am. 
Rep.  578;  Sanderson  v.  Herman,  108  Wis. 
662,  84  N.  W.  890,  85  N.  W.  141;  Mayor  v. 
Ulman,  79  Md.  469,  30  AU.  43;  Obester  City 


Digitized  by 


Google 


976 


190  PACIFIC  REPORTER 


(Or. 


V.  Black,  132  Pa.  668. 19  Atl.  276,  6  L.  R.  A. 
802;  Gray  on  Limitations  of  Taxing  Power, 
i  1282  et  seq.;  25  R.  C.  L.  Ill,  171;  Hamil- 
ton on  Special  Assessment,  $  823;  Reljf  v. 
Portland,  71  Or.  421,  427,  141  Pac  167,  142 
Pac.  827,  I..  R.  A.  1915D,  772. 

Reassessment  proceedings  have  been  sus- 
tained: Where  the  reassessment  was  levied 
to  pay  for  an  Improvement  for  which,  when 
the  improvement  was  made,  there  was  no 
statutory  authority  to  levy  an  assessment  as 
to  a  part  of  the  Improvement,  and  for  which 
part  the  municipality  bad  determined  to  pay 
by  general  taxation  (Seattle  v.  Kelleher,  195 
D.  S.  351,  25  Sup.  Ct.  44,  49  U  Ed.  232);  where 
the  petition  for  the  improvement  did  not  eon- 
tain  the  names  of  owners  of  one-half  of  the 
Vropeitj  fronting  on  the  proposed  improve- 
ment (Nottage  T.  Portland,  86  Or.  639,  58 
Pac.  883,  76  Am.  St  Rep.  613);  where  tho 
work  was  done  under  a  void  contract  (Wag- 
oner V.  La  Grande,  89  Or.  192,  173  Pac.  305); 
where  there  was  a  failure  to  observe  a  pro- 
vision of  the  charter  requiring  the  giving  of 
notice  before  commencing  the  construction 
of  the  improvement  (Pblpps  v.  Medford,  81 
Or.  119, 150  Pao.  787,  158  Pac.  666);  where  the 
original  assessment  was  void  because  of  the 
failure  to  procure  the  consent  of  th'e  neces- 
sary number  of  property  owners  (In  re  Van 
Antwerp,  56  N.  Y.  2Cl);  where  the  original 
assessment  was  void  because  the  contract 
for  the  improvement  was  ill^ally  let  (St.  Paul 
V.  Mullen,  27  Minn.  78,  6  N.  W.  424) ;  where 
the  order  directing  the  Improvement  was  void 
because  of  Jurisdictional  defects  (State  v.  Dis- 
trict Court,  95  Minn.  183,  103  N.  W.  881); 
where  the  order  for  the  improvement  was 
void  because  made  without  a  certificate  of  the 
city  assessor  (Howell  v.  Buffalo,  37  N.  T.  267),; 
where  the  assessment  was  void  because  there 
was  no  petition  signed  by  the  owners  of  more 
than  three-flfths  of  the  front  feet  abutting 
upon  the  improvement  (BYederick  v.  Seattle, 
13  Wash.  428,  43  Paa  364);  where  there  was 
no  estimate  of  the  cost  submitted  by  the  en- 
gineer of  the  council  before  making  the  con- 
tract (Emporia  v.  Norton,  13  Kan.  669,  588); 
where  the  paving  was  done  under  authority  of 
an  act  subsequently  declared  unconstitution- 
al (Chester  City  v.  Black,  132  Pa.  568,  19  Atl. 
276,  6  L.  R.  A.  802);  where  the  order  direct- 
ing the  improvement  Is  by  charter  declared 
to  be  of  no  effect  until  the  consent  In  writing 
of  the  owners  of  one-half  of  the  front  foot- 
age is  obtained  (Jones  v.  Town  of  Tonawan- 
da,  158  N.  T.  438,  53  N.  E.  281) ;  and  where 
the  petition  for  the  improvement  lacks  the 
required  number  of  signatures  (Kansas  City 
V.  Sliver,  74  Kan.  851,  85  Pac.  805). 

[13]  The  Legislature  was  not  obliged,  when 
it  enacted  the  charter  of  1891,  to  Include  a 
provision  making  a  remonstrance  signed  by 
any  given  number  of  owners  operative  and 


self -executing.  The  provision  making  a  re- 
monstrance a  bar  to  further  proceedings 
could  have  been  omitted,  for  it  was  a'^'dia- 
pensable"  jurisdictional  act;  and,  therefore, 
under  the  rules  so  well  established  by  tho 
authorities,  the  Legislature  could,  prior  t» 
the  adoption  of  the  home-rule  amendments 
to  the  Constitution,  have  passed  a  epedal 
act  providing  for  a  reassessment  and  apply- 
ing to  Sllverton  alone.  See  Page  &  Jones  on 
Taxation  by  Assessment,  1624;  Manley  v. 
Emlen,  46  Kan.  655,  27  Pac.  844.  In  other 
words,  the  Legislature,  in  the  exercise  of  its 
power  to  amend  a  municipal  charter  by  a 
special  law,  could,  prior  to  1906,  have  adopt- 
ed the  very  amendment  which  tho  legal  vot- 
ers of  Sllverton  themselves  adopted,  and 
such  special  law  would  have  been  constitu- 
tional. The  amendment  Involved  was  con- 
cerning an  Intramural  power,  and  was  within 
the  scope  of  the  legislative  authority  of  the 
legal  voters  of  Sllverton;  and  It  Is  there- 
fore valid  to  the  same  extent  as  though  it 
had  been  passed  as  a  special  law  by  the  Leg- 
islature prior  to  1906.  State  ex  rel.  v.  Port 
of  Astoria,  79  Or.  1, 17,  154  Pac.  899.  How- 
ever, nothing  said  here  is  to  be  construed  as 
a  Judicial  affirmation  of  the  validity  of  sec- 
tion 138  of  the  amendment,  for  the  question 
of  the  validity  of  that  section  is  not  Involved 
in  the  instant  case. 

[14]  The  plaintiffs  argue  that  the  amend-- 
ment  should  not  be  construed  so  as  to  operate 
retrospectively.  It  Is  true,  as  contended  by 
the  plaintiffs,  that  the  settled  rule  of  con- 
struction is  that  laws  will  not  be  interpreted 
to  be  retiospectlve  unless  by  their  terms  they 
are  clearly  intended  to  be  so.  Wist  v.  Grand 
Ixjdge  A.  O.  U.  W.,  22  Or.  271,  282,  29  Pac. 
610, 29  Am.  St.  Rep.  603;  Catterlln  v.  Bush,  39 
Or.  496,  59  Pac.  706,  65  Pac.  1064. 

[II]  As  we  read  the  amendment  It  Clearly 
and  plainly  operates,  and  was  Intended  to 
operate,  retrospectively.  See  Kadderly  y. 
Portland,  44  Or.  118, 159,  74  Pac,  710,  79  Pac. 
222. 

It  Is  also  contended,  under  the  amendment 
"in  question  in  the  case  at  bar,  that  the  right 
of  the  property  owner  is  In  effect  limited  to 
a  hearing  upon  the  amount  of  his  assess- 
ment." In  our  view  of  the  amendment,  it 
furnishes  to  the  landowners  "an  opportunity 
to  raise  all  pertinent  and  available  questions, 
and  dispute  their  liability,  or  its  amount  and 
extent."  Spencer  v.  Merchant,  125  U.  8.  845, 
354,  8  Sup.  Ct.  921,  926,  31  L.  Ed.  T63,  767. 

Our  views  of  the  questions  presented  on 
this  appeal  result  in  the  conclusion  that  the 
decree  must  be  affirmed  without  costs  In  ei- 
ther court. 

McBRIDE,  O.  J.,  and  BENSpN  and 
JOHNS,  JJ.,  concur. 
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STATE  ex  rel.  MARTIN  v.  JUSTICE'S 

COURT  OF  ELKO  TP.    et  al. 

(No.  2431.) 

(Supreme  Cktart  of  Nevada.    JvHj  Vi,  1920.) 


1.  Justices  of  the  peace  «=>8I  (5)— Statute  held 
to  require  Justice  te  make  certificate  for 
service  of  summons  by  publication. 

In  view  of  Civil  Practice  Act,  §  80,  as 
amended  by  St.  1913,  p.  109,  and  section  790, 
as  amended  by  St.  1913,  p.  380,  relating  to  tbe 
service  of  summons,  a  jnstice  of  the  peace  is 
under  duty  of  making  the  certificate  required 
for  a  proper  service  of  summons  by  publication' 
in  justice  court  cases. 

2.  Justices  of  the  peace  <8=> 1 22(2) —Where 
copy  of  eomplaint  not  oertlfled,  Justice  ac- 
quires 40  Jurisdiction. 

Wbere  plaintiff's  attorney,  in  a  suit  brought 
before  a  justice  of  the  peace,  has  failed  to  cer- 
tify the  copy  of  the  complaint  accompanying 
the  summons,  or  cause  it  to  be  certified  by  tbe 
justice,  the  justice  court  is  without  jurisdiction 
to  epter  a  judgment  against  such  party. 

3.  Justices  of  the  peace  <s=>83(l) —Statutes 
prescribing  mode  of  service  to  be  strictly  pur- 
sued. 

Statutory  provisions,  prescribing  the  man- 
ner by  which  a  resident  defendant  shall  be 
notified  that  an  action  has  been  commenced 
against  him  in  justice's  court,  to  the  end  that 
jurisdiction  of  his  person  may  be  obtained,  are 
mandatory,  and  must  be  strictly  pursued,  and 
failure  to  observe  tfaem  in  any  material  manner 
will  prevent  the  court  issuing  summons  from 
obtaining  jurisdiction  of  the  defendant's  per- 
son. 

4.  Justices  of  the  peace  ®=>84(6)— General  ap- 
pearance by  demorrer  after  default  not  waiv- 
er of  defects  In  service. 

While  a  general  appearance  by  demurrer 
prevents  the  party  appearing  from  subsequent- 
ly complaining  of  want  of  proper  service  of 
summons,  where  a  demurrer  was  presented  and 
filed  after  the  time  to  answer  in  a  justice 
court  bad  expired,  and  after  default  and  judg- 
ment had  .been  duly  entered,  such  appearance 
did  not  constitute  a  waiver  of  objection  to  tbe 
sufficiency  of  the  service,  since  tiie  subsequent 
filing  of  the  demurrer  could  not  operate  retro- 
spectively to  give  life  to  a  void  judgment 

5.  Judgment  «=>  1 36— Statute  authorizing  re- 
lief from  default  for  mistaite,  etc.,  held  In- 
applicable to  Judgment  void  for  lacic  of  Ju- 
risdiction. 

Bev.  Laws,  {  5742,  empowering  the  court 
to  relieve  a  party  from  a  judgment  by  default 
because  of  mistake,  inadvertence,  surprise,  or 
excusable  negligence,  held  not  to  apply  to  a 
judgment  wholly  void  for  lack  of  jurisdiction  of 
the  person  of  the  defendant. 

6.  Judgment  $==>i45(2)— Right  to  relief  from 
void  default  Judgment  Is  absolute. 

A  party's  right  to  relief  from  a  judgment 
wholly  void  because  of  lack  of  jurisdiction  of 
his  person  is  absolute,  and  not  dependent  upon 
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a  showing  of  meritorious  defense,  under  Rev. 
I^ws,  !  6742. 

7.  Justices  of  the  peace  «=>I98— That  Judg- 
ment, sought  to  be  annulled,  has  been  satis- 
fled,  no  bar. 
That  a  void  default  judgment,  taken  in  the 
justice's-  court,    hap    been    satisfied    and    dis- 
charged, does  not  prevent  proceedings  by  cer- 
tiorarf  to  annul  It. 


Appeal  from  District  CJourt,  Elko  County; 
E.  J.  L.  Taber,  Judge. 

Action  by  U.  Sutton  against  Kirk  E.  Mar- 
tin before  a  justice  of  tbe  peace.  A  judgment 
against  defendant  by  default  was  entered, 
and  defendant  brought  certiorari.  From  an 
order  overruling  tbe  demurrer  of  tbe  justice 
to  a  petition  for  a  writ  of  review,  and  from 
a  judgment  entered  thereon,  reversing  the 
judgment  of  the  Justice,  the  Justice  Court 
and  its  justice,  J.  C.  Doughty,  appeal.  Af- 
firmed. 

Mliton  B.  Badt,  of  Elko,  for  appellants. 

C.  A.  Eddy,  of  Ely,  for  respondent. 

DUCKEB,  J.  This  Is  an  appeal  from  an 
order  of  the  Fourth  judicial  district  court, 
overruling  the  appellants'  demurrer  to  a  pe- 
tition for  a  writ  of  review,  and  from  the 
judgment  entered  thereon,  reversing  and  an- 
nulling the  jhdgment  of  the  justice  of  the 
peace  in  an  action  entitled,  H.  Sutt(m,  Plalu- 
tiff,  V.  Kirk  E.  Martin,  Defendant. 

The  portion  of  the  record  containing  the 
return  made  by  the  justice  of  tbe  peace  to 
the  writ  .of-  certiorari  issued  by  the  district 
court  shows  that  the  action  was  instituted  in 
the  Justice's  court  of  Elko  township,  Elko 
county,  Nev.,  and  that  summons  was  person- 
ally served  on  the  defendant  in  White  Flue 
county,  Nov.,  April  5,  1919.  On  April  26, 
1010,  a  default  was  taken,  and  judgment  en- 
tered against  the  defendant  and  in  favor  of 
the  plaintiff.  Thereafter  on  the  same  day  a 
demurrer  was  received  through  the  mall  by 
the  Justice  and  filed.  An  execution  was  is- 
sued on  the  26th  day  of  April,  1919,  and  the 
return  of  the  justice,  as  It  was  subsequently 
completed  pursuant  to  a  stipulation  entered 
into  by  counsel  for  tbe  parties,  shows  that 
the  execution  was  duly  levied  and  the  Judg- 
ment satisflcd  except  as  to  a  small  portion 
thereof.  The  unsatisfied  portion  was  waivid 
by  the  Judgment  creditor,  as  appears  by  the 
return  to  the  execution.  It  appears  from  the 
record  that  the  copy  of  the  complaint  served 
with  the  summons  was  not  certified  by  the 
justice  of  the  i)eace  or  the  plaintiflTs  attorney. 
For  this  defect  the  district  court  held  that  the 
justice's  court  was  without  Jurisdiction  to 
enter  a  default  judgment,  and  annulled  the 
same  in  the  certiorari  proceedings. 

The  sections  of  the  Civil  Practice  Act,  so 
far  as  they  are  applicable  to  the  question, 
read  as  follows: 
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"The  summons  may  b«  serred  by  a  sheriff 
or  constable  of  any  of  the  coonties  of  this 
state,  or  by  any  other  person  of  the  age  at 
twenty-one  years  or  over,  not  a  party  to  the 
action,  and  said  sammons  must  be  served  and 
returned,  as  provided  in  chapter  8  of  this 
act,  or  it  may  be  served  by  publication. 
•  •  •"  Section  790,  Civil  PracUce  Act,  as 
amended.  Session  Laws  1913,  p.  360. 

"The  summons  shall  be  served  by  the  ■sheriff 
of  the  county  where  the  defendant  is  found,  or 
by  his  deputy,  or  by  any  dtisen  of  the  United 
States  over  twenty-one  years  of  age;  and, 
except  as  hereinafter  provided,  a  copy  of  the 
complaint,  certified  by  the  cleik  or  the  plain- 
tiff's attorney,  shall  be  served  with  the  sum- 
mons. \»  •  • "  Section  80,  Civil  Practice 
Act,  as  amended.  Session  Laws  1913,  p.  109. 

[t]  The  exception  mentioned  In  the  last 
fiection  clearly  refers  to  serrice  by  publica- 
tion. Id  all  other  cases  the  copy  of  the  com- 
plaint served  with  the  summons  must  be  cer- 
tified by  one  o{  the  persons  designated  In  the 
statute.  This  Is  the  plain  Import  of  these 
sections  of  the  Civil  Practice  Act.  The  law 
does  not  provide  for  a  clerk  in  the  Justice's 
court,  but  as  the  Justice,  in  addition  to  his  Ju- 
dicial duties,  is  required  to  perform  all  duties 
of  a  clerical  nature.  It  seems  quite  obvious 
that  the  Legislature  intmded  that  this  officer 
could  make  the  certificate  required  for  a 
proper  service  of  summons  In  Justice  court 
cases.    Marooney  v.  McKay,  3  Or.  373. 

[2]  Did  the  failure  of  respondent's  attor- 
ney to  certify  the  copy  of  the  complaint  ac- 
companying the  summons  in  this  case,  or 
cause  it  to  be  certified  by  the  Justice  of  the 
peace,  deprive  the  Justice  court  of  Jurisdic- 
tion to  outer  the  Judgment  against  respond- 
ent? We  are  of  the  opinion  that  it  did. 
This  requirement  is  one  of  substance,  de- 
signed to  assure  the  defendant  of  the  authen- 
ticity of  the  copy  of  the  complaint  served, 
which  informs  him  of  the  nature  of  the  ac- 
tion and  the  Judgment  demanded.  It  can  no 
more  be  dispensed  with  than  other  statutory 
requirements  essential  to  a  proper  service  of 
summons. 

[3]  Statutory  provisions  prescribing  the 
method  by  which  a  resident  defendant  shall 
be  notified  that  an  action  has  been  com- 
menced against  him  in  a  Justice's  court,  to 
the  end  that  Jurisdiction  of  his  person  may 
be  obtained,  are  mandatory,  and  must  be 
strictly  pursued,  and  failure  to  observe  them 
in  any  material  manner  will  prevent  the 
coiurt  Issuing  summons  from  obtaining  Juris- 
diction of  the  i)erson  of  the  defendant.  Ka- 
gean  v.  Harrington,  31  Mont.  294,  78  Paa 
481,  486.  See,  also,  McMillan  et  al.  v.  Rey- 
nolds. 11  Cal.  372. 

[4]  Appellants  contend  that  the  defendant's 
general  appearance,  made  by  filing  a  demur- 
rer in  the  cause,  was  a  waiver  of  any  objec- 
tl<m  to  the  sufficiency  of  the  service.  That  a 
party  who  appears  generally  by  demurrer 
cannot  subsequently  complain  of  want  of 
proper  service  of  summons  upon  him  is  a 


uniformly  recognised  rule,  but  applicable  only 
where  such  general  appearance  la  made  prior 
to  the  Judgment  or  other  proceedings,  ques- 
tioned on  account  of  such  defective  service. 

In  this  case  the  demurm'  was  presented 
and  filed  after  the  time  to  answer  had  expir- 
ed, and  after  default  and  Judgmmt  had  beat 
duly  entered.  The  Judgment  was  rendered 
without  any  previous  valid  service  of  sum- 
mons upon  the  defendant,  and  for  this  reason 
was  not  merely  voidable,  but  void.  The  sub- 
sequent filing  of  the  demurrer  could  not 
therefore  operate  retrospective  to  give  life 
to  a  void  Judgment. 

[I]  Appellants  assert  that  there  is  aaotlier 
plain,  speedy,  and  adequate  remedy,  and  on 
this  ground  deny  re8i>ondait'8  rl|^t  to  in- 
voke the  remedy  of  certiorari.  Section  6742 
of  the  Revised  Laws,  it  is  said,  fumlstaes 
this  reniedy.  The  only  portion  of  the  section 
which  might  be  considered  applicable  reads: 

"The  court  may  also,  on  such  terms  as  may 
be  juat,  and  on  the  payment  of  costs,  relieve  a 
party  from  a  Judgment  by  default  taken  against 
him  by  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  but  the  application  for  such 
relief  must  be  made  within  ten  days  after 
notice  of  the  entry  of  the  judgment  and  upon 
an  affidavit  showing  good  cause  therefor." 

I«]  The  district  court  held  that  this  provi- 
sion did  not  apply  to  a  Judgment  wholly  void 
for  the  lack  of  Jurisdiction  of  the  person  of 
the  defendant,  and  we  think  the  court  was 
right  in  this  conclusion.  A  defendant  against 
whom  sucli  a  judgment  has  been  rendered  is 
entitled  to  be  relieved  from  its  effects  without 
being  penalized  to  any  extent.  So  it  is  dear 
fr<Mn  the  provisions  of  this  statute,  providing 
terms  and  the  payment  of  costs  as  conditions 
of  relief  from  a  Judgment  by  default  taJsen 
against  a  party  by  reason  of  his  mistake;  in- 
advertence, surprise;  or  excusable  neglect, 
that  Judgments  void  for  want  of  Jurisdiction 
are  not  within  the  scope  of  the  statute.  A 
party's  right  to  relief  from  such  a  void  Judg- 
ment Is  absolute,  and  not  dependent  upon  any 
of  the  elements  of  excuse  enumerated  in  the 
statute;  nor  is  it  dependent  upon  any  show- 
ing us  to  a  meritorious  defense,  which  must 
api>ear  in  the  affidavit  showing  good  cause  for 
relief,  as  required  in  said  section  5742. 

[7]  It  is  Insisted  that,  because  the  Judg- 
ment of  the  Justice's  court  was  satisfied  and 
discharged  before  the  rendition  of  the  Judg- 
ment herein  appealed  from,  certiorari  cannot 
lie  to  annul  tlie  former  Judgment  We  are 
not  impressed  with  this  contention.  While 
the  ruling  on  this  point  in  the  cose  of  State 
ex  rel.  Reynolds  v.  Laurendeau,  27  Mont.  522, 
71  Paa  754,  cited  by  appellantis,  seems  to  be 
in  accord  with  the  position  taken  by  them, 
the  contrary  view  is,  in  our  opinion,  main- 
tained by  the  weight  of  better  authority. 
Passing  upon  the  question  in  Clark  v.  Os- 
trauder,  1  Cow.  (N.  Y.)  437, 13  Am.  Dec.  548, 
the  court  said: 
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"The  aettlement  ancl  set-off  of  the  judgment 
does  not  supersede  the  certiorari.  The  de- 
fendant, in  the  small  judgment,  did  no  more 
than  he  might  have  been  compelled  to  do  by  ex- 
ecution. He  paid  it,  bat  this  Will  not  prevent 
a  certiorari." 

In  24  Oyc.  707,  768,  the  rule  Idtlbns  stated : 

"It  is  no  objection  to  the  issuance  of  a  writ 
of  certiorari  •  •  •  that  the  judgment  has 
been  paid." 

And  again  in  S  R.  C.  L.  268: 

"It  sometimes  occurs  that  the  petitioner  does 
not  seek  relief  by  certiorari  until  the  judgment 
rendered  against  him  has  been  satisfied,  but 
even  this  will  not  prevent  the  issuing  of  a 
writ  of  certiorari,  or  supersede  one  already 
brought" 

No  sound  reason  can  be  advanced  wby  a 
Judgment  void  for  want  of  jurisdiction  can- 
not be  set  aside  in  certiorari  proceedings, 
solely  because  satisfaction  of  such  Judgment 
bas  been  coerced  by  execnti<m  or  the  judg- 
ment otlierwise  paid. 

The  Judgment  appealed  from  Is  affirmed. 

COIiBMAN,  a.  J.,  and  SANDERS,  J.,  con- 

COT. 


KINQ  V.  RANDALL  ti  al.     (Na.  2392.) 
(Supreme   Court  of  Nevada.     July  6,   1920.) 

1.  Indemnity  «=»3 — Contract  creating  situation 
preventing  removing  of  county  seat  held  oon- 
trary  to  pablio  policy. 

Where  building  contractor  had  ceased  work 
on  a  county  courthouse  because  of  a  dispute 
as  to  the  legality  of  his  contract  to  rebuild  it 
and  threats  to  bring  injunction  proceedings 
against  him,  and  where  there  was  a  movement 
on  foot  to  remove  county  seat  to  other  town, 
a  contract  by  certain  residents  of  the  county 
seat  to  reimburse  the  contractor  tor  any  loss 
he  should  sustain  in  his  further  prosecution 
of  the  work  in  consideration  of  bis  proceeding 
therewith,  entered  into  In  order  to  procure  re- 
building of  courthouse  before  removal  of  county 
seat,  and  thus  create  a  situation  which  would 
influence  public  sentiment  against  the  change 
held  unenforceable  as  contrary  to  public  policy. 

2.  Evidoaoe  «=>IO(l)— Court  will  take  Judl- 
eial  notloo  of  removaJ  cf  county  seat  by 
Legislature. 

The  conrt  will  take  Judicial  notice  of  the 
fact  that  the  county  seat  was  removed  by  the 
Legialatnre. 

3.  Contracts  <&=>I02  —  Contracts  operating  to 
public  detriment  void. 

All  contracts  the  purpose  of  which  is  to 
create  a  situation  which  tends  to  operate  to 
the  detriment  of  the  ijublic  interest  are  against 
public  policy  and  void,  regardless  of  whether 
in  a  particular  case  the  purpose  of  the  contract 
is  effectuated. 


Appeal  from  District  Court,  Lyon  CJounty; 
T.  O.  Hart,  Judge. 

Action  by  George  P.  King  against  D.  P. 
Randall  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

E.  E.  Hull,  of  Yerington,  for  appellant. 

Warren  Hauser,  of  Yerington,  for  respond- 
ents. 

COLEMAN,  C.  J.  Appellant,  who  was 
plaintiff  in  the  district  court,  brought  this 
action  to  recover  upon  the  following  contract: 

"Memorandum  of  Agreement. 

"Whereas,  the  county  commissionerB  of  Ly- 
on county,  Nev.,  have  entered  into  a  contract 
in  writing  with  one  George  F.  King  under  the 
terms  of  which  said  King  is  to  rebuild  the  coun- 
ty courthouse  at  Dayton,  in  said  county;    and 

"Whereas,  there  is  some  dispute  as  to  the  le- 
gality of  proceeding  under  said  contract,  <tnd  a 
suit  and  injunction  are  threatened  by  certain 
residents  of  said  county,  to  tie  up  the  said 
work; 

"Now,  therefore,  we,  the  undersigned  resi- 
dents and  taxpayers  of  Lyon  county,  Nev.,  and 
each  of  us,  in  consideration  that  said  King 
will  proceed  to  order  the  material  necessary 
and  employ  the  laborers  and  go  forward  with 
the  construction  of  said  courthouse,  do  hereby 
promise  and  agree  and  bind  ourselves  jointly 
and  severally  to  save  said  Eling  harmless  from 
any  and  all  illegality  of  said  contract,  and  to 
repay  to  him  any  and  all  -sums  he  may  pay 
or  become  liable  for  in  connection  with  the 
rebuilding  of  said  courthouse,  in  case  the  said 
contract,  or  the  manner  in  which  it  was  let, 
should  be  held  illegal,  and  in  case  the  county 
officials  shall  be  prevented  by  law  or  otherwise 
from  paying  to  said  King  the  contract  price  of 
said  building  or  any  part  thereof. 

"In  consideration  of  the  foregoing,  said  King 
hereby  agrees  and  binds  himself  to  go  forward 
with  the  reconstruction  of  said  building  in  all 
respects  as  required  in  said  contract  until  such 
time  as  he  may  be  prevented  from  doing  so 
by  an  order  of  court. 

"Dated  Dayton,  Nov.,  March  14,  1910.  ,. 

"D.  P.  Randall,  A.  J.  Lof  tus,  Bert  Baroni,  W. 
B.  Sayers,  Byron  Gates— Residents  and  Tax- 
payers.    Geo.  F.  King,  Contractor." 

The  complaint  alleges  that  upon  the  asth 
day  of  July,  1910,  plaintiff  entered  Into  an 
agreement  with  the  board  of  county  commis- 
sioners of  Lyon  county,  Nev.,  whereby  It  was 
agreed  that  in  oonsideratlon  of  the  stated 
compensation  he  was  to  furnish  the  neces- 
sary material  and  do  the  labor  for  the  re- 
building of  the  county  courthouse  of  said 
county  at  Dayton,  the  county  seat  thereof; 
that  at  and  prior  to  the  14th  day  day  of 
March,  1910,  certain  residents  and  taxpay- 
ers of  said  county  daimed,  and  where  then 
claiming,  that  the  contract  for  the  rebuilding 
of  said  courthouse  was  invalid,  and  had 
threatened  and  were  threatening  to  com- 
mence an  action  in  the  district  court  of  said 
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county  to  enjoin  the  furtber  prosecution  of 
the  work  and  to  prevent  the  payment  to 
plaintiff  out  of  the  funds  of  said  county  of 
any  moneys  for  work  and  labor  performed  and 
materials  furnished  by  plaintiff  in  the  prose- 
cution of  the  work  of  rebuilding  said  court- 
houget 

It  is  farther  averred  that,  because  of  said 
dalm  of  said  residents  and  taxpayers,  and 
said  threatened  action,  and  the  possibility 
that  plaintiff  might  not  be  able  to  collect  the 
moneys  due  for  said  work  and  materials  so 
famished,  on  March  14,  1910,  he  desired  to 
and  was  abont  to  cease  work  upon  said 
courthouse  and  delay  the  ordering  of  labor 
and  material  therefor,  and  that  the  defend- 
ants (respondents),  and  each  of  them,  were 
desirous,  and  considered  it  to  be  for  tlieir 
benefit  and  welfare,  that  the  work  of  rebuild- 
ing said  courthouse  should  be  continued  and 
dUigently  prosecuted  until  completed.  It  Is 
also  alleged: 

"That  at  said  timeg  last  herein  mentioiied 
an  effort  was  being  made  by  certain  residents 
of  said  county  to  have  tlie  county  seat  of  said 
Lyon  county  changed  from  said  town  of  Day- 
ton to  the  city  of  Yerington,  in  said  county, 
and  it  was  considered  by  said  defendants  and 
by  each  of  them  that  said  change  was  in  im- 
mediate danger  of  being -made,  but  that,  if  the 
rebuilding  of  said  courthouse  was  completed  be- 
fore the  removal  of  said  county  seat  could  be 
brought  to  an  issue,  the  effort  to  change  said 
county  seat  would  fall;  that  the.  defendants 
were  then  residents  and  taxpayers  and  the 
owners  of  real  and  other  property  within  said 
town  of  Dayton,  and  would  be  damaged  by  the 
removal  of  said  county  seat  from  said  town 
of  Dayton,  and  did  not  desire  that  such  change 
should  be  made." 

It  is  further  alleged  that,  in  order  to  in- 
duce plaintiff  to  continue  the  work  of  re- 
building said  courthouse,  the  defendants  ex- 
ecuted, acknowledged,  and  delivered  to  plain- 
tiff the  written  agreement  above  set  out,  and 
than*  in  reliance  upon  said  writing,  he  did 
order  material  and  employ  labor  and  con- 
tinue with  the  work;  that  on  March  16,  1910, 
an  action  was  commenced  In  the  district 
court  of  said  county  to  restrain  the  plaintiff 
from  proceeding  with  the  work  and  to  re- 
strain the  officers  of  said  county  from  pay- 
ing to  plaintiff  out  of  the  county  funds  any 
sum  or  sums  on  account  thereof,  and  that  a 
temporary  restraining  order  as  prayed  was 
issued,  which  upon  final  hearing  was  made 
permanent. 

It  is  farther  alleged  that,  relying  upon  the 
contract,  plaintiff  incurred  certain  obliga- 
tions, because  of  which  the  defendants  be- 
caute  indebted  to  the  plaintiff  in  the  sum  of 
$2,;^99.45,  which,  though  often  demanded,  de- 
fendants have  refused  to  pay. 

To  this  complaint  a  general  demurrer  was 
filed,  and,  upon  its  being  sustained,  plaintiff 
not  electing  to  amend,  judgment  was  enter- 


ed in  favor  of  the  defendants,  .from  wUcb 
this  appeal  is  taken. 

In  sustaining  the  demurrer  the  lower  court 
held  that  the  contract  sued  npon  was  con- 
trary to  public  policy.  It  is  conceded  by  ap- 
pellant that  any  ccmtract  which  is  against 
public  poliy  is  void.  The  only  question  Is: 
Is  the  contract  one  which  is  contrary  to  pub- 
lic policy? 

[1]  What  was  the  purpose  of  the  contract? 
Of  this  there  can  be  no  doubt  Its  dear  pur- 
pose was  by  procuring  the  rebuilding  of  the 
courthouse  to  create  a  situation  which  would 
so  influence  the  public  sentiment  of  the  coun- 
ty that  it  in  turn  would  make  itsdf  felt  in 
such  a  way  as  to  result  in  the  retahilng  of  the 
county  seat  of  I<yon  county  at  Dayton,  not- 
withstanding the  fact  that  the  public  interest 
might  d^nand  its  removal  to  Terington.  That 
such  a  contract  is  contrary  to  public  policy 
we  do  not  question.  The  general  rule  sustain- 
ing this  view  is  thus  stated  in  13  C.  J.  p.  437: 

"When  the  general  public  is  interested  in  the 
location  of  a  public  office,  a  contract  to  influ- 
ence its  location  at  a  particular  place  for  in- 
dividual benefit  or  personal  gain  is  against  pub- 
lic policy." 

The  same  doctrine  is  asserted  in  6  B.  O.  L. 
p.  747,  I  162,  as  follows: 

"Moreover,  it  has  been  said  that  any  con- 
tract made  for  the  purpose  of  securing  the 
location  of  a  pubUc  office,  such  as  a  poat  of- 
fice, in  any  certain  part  of  the  city  or  else- 
where, or  which  prevents,  or  tends  to  prevent, 
the  change  or  removal  of  such  office,  when  the 
necessities  of  business  or  the  interest  of  the 
public  demand  such  change  or  removal,  is  op- 
posed to  public  policy,  and  void,  as  tending 
to  the  injnry  of  the  public  service,  and  as  snb- 
or^nating  the  pubUc  welfare  to  individaal 
convenience  or  gain." 

The  Supreme  Court  of  Indiana,  in  the  case 
of  Elkbart  Lodge  v.  Crary,  98  Ind.  23S,  49 
Am.  Rep.  746,  in  considering  the  validity  of 
a  contract  to  procure  the  locating  of  the  post 
office  on  a  certain  lot,  said: 

"There  are  many  phases  of  injury  to  the 
public  service,  and  we  do  not  deem  it  neces- 
sary to  examine  the  cases  upon  the  subject; 
for  we  think  it  quite  clear  that  a  contract  which 
is  made  for  the  purpose  of  securing  the  loca- 
tion of  an  important  office  connected  with  the 
public  service  for  individual  benefit,  rather'  than 
for  the  public  good,  tends  to  the  injury  of  the 
public  service.  The  case  made  by  the  evidence 
falls  fully  within  the  principle  that  contracts 
which  tend  to  improperly  influence  those  en- 
gaged in  the  public  service,  or  which  tend  to 
subordinate  the  public  welfare  to  individual 
gain,  are  not  enforceable  in  any  court  of 
justice.  Pollock,  Prin.  of  Cont.  279;  Anson, 
Cont  175;  1  Whart  Cont  §$  402  to  414,  in- 
clusive. A  wholesome  rule  of  law  is  that  par- 
ties should  not  be  permitted  to  make  contracts 
which'  are  likely  to  set  private  interests  in  op- 
position to  public  duty  or  to  the.  public  wel- 
fare.   •    •    • 

"It  is  not  necessary  that  actual  fraud  should 
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be  shown;  for  a  contract  which  tends  to  the 
injury  of  the  public  serTiCe  is  void,  although  the 
parties  entered  into  it  honestly  and  proceed- 
ed under  it  ^n  good  faith.  The  courts  do  not 
inquire  into  the  motives  of  the  parties  in  the 
particular  case  to  ascertain  whether  they  were 
corrupt  or  not,  but  stop  when  it  is  ascertained 
that  the  contract  is  one  which  is  opposed  to 
public  policy.  Nor  is  it  necessary  to  show  that 
any  evil  was  in  fact  done  by  or  through  the 
contract  The  purpose  of  the  rule  is  to  prevent 
persons  from  assuming  a  position  where  selfish 
motives  may  impel  them  to  sacrifice  the  public 
good  to  private  benefit.  An  English  author 
says:  'But  an  agreement  which  has  an  appar- 
ent tendency  that  way,  though  an  intention 
to  use  onlawfnl  means  be  not  admitted,  or  even 
be  nominally  disclaimed,  will  equally  be  held 
void.'  Pollock,  Prin.  of  Cent.  2S6.  In  the 
case  of  Tool  Co.  v.  Norris,  2  Wall.  45,  the 
court  said:  'All  agreements  for  pecuniary  con- 
siderations to  control  the  business  operations 
of  the  government,  or  the  regular  administra- 
tion of  justice,  or  the  appointments  to  public 
offices,  or  the  ordinary  course  of  legislation,  are 
void  as  against  public  policy,  without  reference 
to  the  question,  whether  improper  means  are 
contemplated  or  used  in  their  execution.  The 
law  loolis  to  the  general  tendency  of  such 
agreements;  and  it  closes  the  door  to  tempta- 
tion, by  refusing  them  recognition  in  any  of  the 
courts  of  the  country.'  " 

In  Puller  v.  Dame,  18  Pick.  (Mass.)  472, 
wherein  the  validity  of  a  contract  and  note 
was  in  question,  tlie  consideration  of  which 
was  the  procuring  of  the  establishment  of  a 
railroad  depot  near  the  property  of  the  de- 
fendant Dame  in  Boston,  the  court,  speak- 
ing through  Chief  Justice  Shaw,  held  the 
contract  and  note  void,  as  without  consid- 
eration and  against  public  policy.  The  court, 
speaking  of  the  establishing  of  the  depot  and 
of  the  consequences  of  such  a  contract  as  was 
sued  on,  used  the  following  language: 

"It  is  also  true  that  it  was  left  to  the  cor- 
poration and  the  directors,  to  fix  the  termina- 
tion and  place  of  deposit.  In  doing  this  a  con- 
fidence was  reposed  in  them,  acting  as  agents 
for  the  public,  a  confidence  which,  it  seems, 
could  be  safely  so  reposed,  when  it  is  consid- 
•ered  that  the  interests  of  the  corporation  as  a 
eompany  of  passenger  and  freight  carriers  for 
profit  was  identical  with  the  interests  of  those 
who  were  to  be  carried,  and  had  goods  to 
be  carried — that  is,  with  the  public  interest. 
This  confidence,  however,  could  only  be  safely 
so  reposed  under  the  belief  that  all  the  di- 
rectors and  members  of  the  company  should 
exercise  their  best  and  their  unbiased  judg- 
ment upon  the  question  of  such  fitness,  without 
being  influenced  by  distinct  and  extraneous  in- 
terests, having  no  connection  with  the  accom- 
•  modation  of  the  public  or  the  interests  of  the 
company.  Any  attempt,  therefore,  to  create 
and  bring  into  efficient  operation  such  undue 
influence  has  all  the  injurious  effects  of  a  fraud 
upon  the  public,  by  causing  a  question  which 
ought  to  be  decided  with  a  sole  and  single 
regard  to  public  interests  to  be  aftected  and 
controlled  by  considerations  having  no  regard 
to  such  interests." 


In  Woodman  v.  Innes,  47  Kan.  26,  27  Pac.    ' 
125,  27  Am.  St.  Rep.  274,  the  court,  in  speak- 
ing of  a  contract  to  influence  the  locating  of 
a  post  office,  said: 

"Any  contract  which  is  made  for  the  pur- 
pose of  securing  the  location  of  such  an  office, 
or  which  prevents,  or  tends  to  prevent,  the 
change  or  removal  of  such  an  office,  when  the 
necessities  of  business  or  the  interest  of  the 
public  demand  a  change  or  removal,  tends  to 
the  injury  of  the  public  service,  and  therefore 
is  against  public  policy.  Such  contracts  as 
referred  to  in  the  petition  tend  to  improperly 
influence  those  engaged  in  the  public  service,  - 
and  also  tend  to  subordinate  the  public  welfare 
to  individual  convenience  or  gainl  Parties  i 
should  not  be  permitted  to  make  contracts 
which  induce  personal  or  private  interest  to 
overbear  pabUc  duty  or  public  welfare." 

In  a  note  to  Edwards  v.  Ooldsboro,  4  L.  R. 
A.  (N.  S.)  on  pages  589,  500;  the  editor  terse- 
ly states  the  rule  as  follows: 

"Every  court  in  the  land  would  doubtless 
assent  to  the  proposition  that  any  contract, 
made  chiefly  in  contemplation  of  private  ad- 
vantage, for  the  purpose  of  securing  the  loca- 
tion of  a  building  in  which  the  public  has  an  , 
interest,  or  for  the  purpose  of  preventing  its 
removal  when  the  necessities  of  business  or 
the  public  interest  demand  it,  tends  to  the  in- 
jury of  the  public  service,  and  is  therefore 
void;  that  the  tendency  of  these  contracts  is 
improperly  to  influence  public  servants,  and  to 
subordinate  the  public  welfare  to  private  gain; 
and  that  even  the  making  of  them  should  be 
prohibited  where  they  induce  individual  inter- 
est to  overbear  the  public  welfare.  The  prm- 
dple  of  public  policy  itself  is  not  troublesome 
in  this  connection,  except  in  the  application 
of  it" 

In  Davis  y.  Janeway,  65  Okl.  726,  156  Pac. 
241,  L.  R.  A.  19ieD,  722,  the  decisions  are 
reviewed  at  considerable  length,  and  some 
apparently  conflicting  ones  distinguished. 

[2,  3]  The  rule  is  so  well  established,  and 
founded  upon  such  a  wholesome  theory,  that 
any  contract  entered  into  for  personal  gain, 
as  was  the  one  in  question  by  defendants, 
for  the  purpose  of  creating  a  situation  with 
the  sole  purpose  of  preventing  the  removal 
of  the  county  seat  of  the  county,  regardless 
of  the  public  Interest,  is  contrary  to  public 
policy,  that  we  see  no  escape  from  adopting 
that  view.  It  is  not  a  queetioa  as  to  the  suc- 
cess of  the  scheme  which  we  must  look  to, 
for  we  will  take  judicial  notice  of  the  fact 
that  the  county  seat  was  removed  by  the 
Legislature  at  its  succeeding  session,  but 
purely  one  of  the  general  tendency  of  such 
contracts.  The  courts  cannot  draw  the  lino 
and  say  that  up  to  a  certain  point  a  con- 
tract which  is  made  to  influence  the  creation 
of  a  situation  repugnant  to  the  Interest  of 
the  public  is  not  against  public  policy,  and 
hence  is  v^lld,  but  beyond  that  point  it  Is 
void;  and  therefore  it  must  be  asserted  tliat 
all  contracts  the  purpose  of  which  is   to 
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create  a  situation  whlcb  tends  to  operate  to 
the  detriment  of  the  public  interest  are 
against  public  policy  and  Told,  whether  in  a 
particular  case  the  purpose  of  the  contract 
is  effectuated.  Nor  can  we  consider  the  mor- 
al obligation  resting  upon  the  defendants  to 
comply  with  their  contract  That  is  a  plea 
which  must  be  made  to  their  sense  of  integ- 
rity and  standing  as  men  who  have  regard 
for  their  pledged  word  in  the  community  in 
whlcb  they  live. 

For  the  reasons  glren,  the  Judgment  Is  af- 
firmed. 

SANDERS  and  DUCKER,  JJ.,  concur. 


STATE   ex   r*L    HART-PARR    CO.   v.   DIS- 
TRICT COURT  OF  MUSSEI3HELL 
COUNTY.     (No.  4638.) 

(Supreme  Court  of  Montana.    Jane  1,  1920.) 

1.  Judgment  i8=» 1 55— Plaintiff  witltlMl  to  M- 
tloe  af  defendants'  motion  to  set  aside  defanlt. 

Under  Revised  Codes,  I  658§,  plaintiff  was 
entitled  to  notice  of  defendants'  motion  tojiet 
aside  tbeir  default  and  permit  them  to  file 
answer  on  ground  their  failure  to  appear  was 
due  to  excusable  neglect,  and  without  such 
notice  the  court  bad  no  authority  to  set  de- 
fault aside. 

2.  Judgment  «s»l45(2)— Motion  to  set  aside 
default  Insufflolent  without  affidavit  of  merits 
or  copy  of  answer. 

Defendants'  motion  to  set  aside  their  de- 
fault and  that  tbey  be  permitted  to  file  answer 
on  ground  failure  to  appear  was  due  to  ex- 
cusable neglect  was  insufficient  in  absence  of 
affidavit  of  merits  or  copy  of  proposed  answer. 

Orlgioal  application  by  the  State,  on  the 
relation  of  the  Hart-Parr  Company,  for  order 
annulling  order  of  the  District  Court  of  Mus- 
selshell County.    Order  annulled. 

John  McKenzle,  of  Great  Falls,  for  appel- 
lant 

Carl  N.  Thompson,  of  Roundup,  for  re- 
spondent 

BRANTLT,  0.  J.  This  Is  an  original  ap- 
plication to  this  court  for  an  order,  under 
its  supervisory  power,  annulling  an  order  Of 
the  district  court  of  Musselshell  county. 

[1,2]  On  February  4  of  this  year,  in  an  ac- 
tion pending  In  the  district  court  of  Mussel- 
shell county  in  which  the  relator  is  plainUfC 
and  Mllie  Kerzan  and  others  are  defendants, 
default  was  duly  and  regularly  entered 
against  all  of  the  defendants  for  their  failure 
to  appear  within  the  time  allowed  by  law  for 
that  purpose.  The  purpose  of  the  action  is  to 
obtain  a  decree  for  the  foreclosure  of  a  mort- 
gage held  by  the  relator  upon  real  estate  sit- 


uated in  Musselshell  county.  Before  the 
plaintiff  applied  to  the  court  for  the  relief 
demanded,  the  defendants  filed  a  motion  ask- 
ing that  the  default  l>e  set  aside  and  that 
they  be  permitted  to  file  their  answer,  on  the 
ground  that  their  failure  to  appear  was  due 
to  their  excusable  neglect.  The  plaintUT 
was  not  given  notice  of  the  motion,  nor  was  it 
supported  either  by  an  affidavit  of  merits  con- 
taining a  statement  of  facts  constituting  the 
defendants'  defense  or  by  a  copy  of  the  pro- 
posed answer.  The  plaintiff  was  entitled  to 
notice  of  the  motion.  Rev.  Codes,  i  6589.  In 
the  absence  of  notice,  the  court  bad  no  au- 
thority to  make  the  order.  But,  even  if  the 
notice  had  been  given,  the  showing  made  in 
support  of  the  motion  was  wholly  insuffi- 
cient It  was  substantially  the  same  as  that 
considered  in  the  recent  case  of  Crawford  v. 
Pierse,  56  Mont  371,  185  Pac.  315.  It  was 
there  held  that,  however  meritorious  the  mo- 
tion may  have  been  in  other  respects,  it  was 
wholly  insufficient  to  move  the  discretion  of 
the  court  because  of  the  absence  of  the  affi- 
davit of  merits  or  a  copy  of  the  proposed  an- 
swer. 

For  these  reasons,  the  order  Is  annulled. 

Order  annulled. 

HOI^LOWUT,  HURIiX,  MATTHEWS,  and 
COOPER,  JJ.,  concur. 


STATE   V.   GOiMEZ.     (No.   4376.) 

(Supreme  Court  of  Montana.    June  25,  1920.) 

i.  Criminal  law  «=>552 (3)— Circumstantial  evi- 
dence must  be  consistent,  and  inconsistent 
with  any  other  rational  hypothesis. 
To  sustain  a  conviction  on  circumstantial 
evidence   the  criminatory   circumstances'  must 
not  only  be  consistent  with  each  other  but  must 
also  point  clearly  to  the  guilt  of  the  accused,  or 
be  inconsistent  with  any  other  rational  hypoth- 
esis. 

2.  Criminal  law  «=>753(2)— Directed  verdlet 
proper,  where  ooBtrary  verdlet  weald  reqalre 
new  trial. 

Where  the  evidence  was  each  that  had  it 
been  submitted  to  the  jury  and  verdict  of 
guilty  returned  the  trial  court  must  have 
granted  a  new  trial,  it  is  proper  to  direct  an 
acquittal  at  the  dose  of  the  evidence. 

3.  Criminal  law  «=>753(2)— Aoqaittal  properly 
directed  where  evidence  iasnfllaient  to  ,oonvict> 

Where  the  evidence  was  wholly  insufficient  ' 
to  sustain  a  conviction,  direction  of  acquittal 
was  proper,  for  Rev.  Codes,  |  9297,  providing 
for  advising  an  acquittal,  applies  only  where 
the  trial  court  deems  the  evidence,  though  tend- 
ing to  prove  every  element  necessary  to  con- 
stitute the  crime,  insufficient  in  weight  to  war- 
rant conviction. 
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Digitized  by 


Google 


Hont)  DANIEL  v. 

(ItO 

Appeal  from  District  Court,  Silver  Bow 
County;    J.  V.  Dwyer,  Judge. 

Felix  Gomea  was  Indicted  for  murder,  and, 
an  acquittal  (lavlng  been  directed,  the  State 
appeals.    Order  affirmed. 

S.  C.  Ford,  Atty.  G«d.,  Frank  Woody,  Asst 
Atty.  Gen.,  and  A.  G.  McDaniel  and  N.  A. 
Roterlng,  both  of  Butte,  for  the  State. 

Louis  E.  Haven,  of  Hardin,  and  James  B. 
O'Flynn,  of  Butte,  for  respondent 

BRANTLT,  0.  J.  The  defendant,  Felix 
Gomez,  and  two  others,  Ben  Gomez  and  Cres- 
cendano  Rodriguez,  were  jointly  charged 
with  the  murder  of  one  Juan  Domengo  at 
Divide,  a  station  on  the  Oregon  Short  Line 
^Railway  in  Silver  Bow  county,  on  March  17, 
1918.  They  were  awarded  separate  trials. 
Ben  Gomez  was  convicted  of  manslaughter 
and  Rodriguez  of  murder  in  the  second  de- 
gree. At  .the  close  of  the  state's  case  on  the 
trial  of  Felix:  Gomez,  the  court,  on  motion  of 
his  counsel,  ordered  the  Jury  to  return  a  ver- 
dict in  his  favor.  From  this  order  the  state 
has  appealed.  The  question  for  decision  Is 
whether  the  evidence  was  sufficient  to  re- 
quire the  case  to  be  submitted  to  the  jury. 

[1,2]  The  evidence  is  entirely  drcumstan- 
tiaL  It  would  serve  no  useful  purpose  to 
recapitulate  and  analyze  it  in  detail.  It  is 
sufficient  to  say  that  after  a  careful  study  of 
It  we  are  of  the  opinion  that,  taking  it  as  a 
whole,  It  does  not  meet  the  requirements  of 
the  rule  applicable  to  such  cases,  viz.  that 
when  a  conviction  is  sought  upon  circumstan- 
tial evidence  the  criminatory  circumstances 
proved  must  not  only  be  consistent  with  each 
other  but  also  point  so  clearly  to  the  guilt  of 
the  accused,  as  to  be  inconsistent  with  any 
other  rational  hyxxjthesls.  State  v.  Suitor,  43 
Mont.  31,  114  Pac.  112,  Ann.  Cas.  1912C,  230 ; 
State  V.  Chevigny,  48  Mont  382,  138  Pac. 
257;  State  v.  Woods,  64  Mont.  193,  169  Pac 
39.  Some  of  the  circumstances  proved,  con- 
sidered apart  from  the  rest  of  the  evidence, 
tend  to  incriminate  the  accused;  but  other 
circumstances,  the  proof  of  which  cannot  be 
'questi<Mied,  so  far  explain  and  destroy  the 
criminatory  force  of  the  former  that  they 
leave  no  substantial  basis  in  the  evidence  for 
the  conclusion  that  the  accused  had  anything 
to  do  with  the  homicide.  In  other  words, 
there  was  no  substantial  evidence  upon  which 
to  base  a  verdict  of  guilty.  This  being  the 
condition  of  the  evidence,  if  the  case  had 
been  submitted  to  the  jury  and  a  verdict  of 
guilty  had  t>e«i  returned,  it  would  have 
been  obligatory  on  the  trial  court,  on  motion 
addressed  to  it,  to  grant  the  defendant  a  new 
trial.  It  was  therefore  its  duty  at  the  close 
of  the  evidence  to  order  the  jury,  as  it  did,  to 
return  a  verdict  of  not  guilty.  Territory  v. 
Tiaun,  8  Mont.  322,  20  Pac.  652;  State  v. 
Welch,  22  Mont  99,  55  Pac.  927;  State  v. 
Foster,  26  Mont.  71,  66  Pac.  565. 
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[3]  Contention  was  made  by  the  Attorney 
General  during  the  argument  that  the  court 
should  have  advised  the  jury  to  acquit  the  de- 
fendant instead  of  i)eremptorily  instructing 
them  to  do  so.  The  statute  (Rev.  Codes,  i 
9297)  "is  applicable  to  those  cases  only  in 
which  the  trial  court  deems  the  evidence,  al- 
though toiding  to  prove  every  element  neces- 
sary to  constitute  the  crime  charged,  Insuffl- 
.cient  In  weight  to  warrant  a  conviction." 
State  r.  Mahoney,  24  Mont.  281,  61  Pac-  647. 
It  lias  no  application  to  the  facts  of  this  case. 

The  order  is  affirmed. 

Affirmed. 

HOLLOWAT,  HURLY,  MATTHEWS,  aJld 
COOPER,  JJ.,  concur. 


DANIEL  V.  MONCURE.     (No.  4170.) 
(Supreme  Court  of  Montana.    June  25,  1920.) 

1.  Libel  and  slander  «=>89(l)— Complaint  not 
stating  special  damages  Is  good  only  If  words 
are  slanderous  per  se. 

Complaint  for  slander  which  does  not  al- 
lege any  special  damages  does  not  state  a  cause 
of  action  unless  the  words  spoken  are  de- 
famatory per  se. 

2.  Libel  and  slander  ^=>8I— Complaint  mast 
state  sorroundlng  circumstances  In  making 
words  slander. 

If  the  language  used  is  not  defamatory 
of  itself,  but  becomes  so  only  in  the  light  of 
the  surrounding  circumstances,  the  facts  dis- 
closing its  slanderous  character  must  be 
pleaded. 

3.  Libel  and  slander  «=s>l9— Words  to  be  con- 
strued with  roferenoe  to  conversation  as  a 
whole. 

Alleged  defamatory  matter  is  to  be  con- 
strued as  an  entirety  and  with  reference  to 
the  remaining  portion  of  the  conversation. 

4.  LIbiel  and  slander  <&=>  19— Words  to  be  given 
their  ordinary  meaning. 

Alleged  defamatory  words  are  to  be  con- 
strued according  to  their  usual,  popular,  natural 
moaning  and  common  acceptation;  that  is,  in 
the  sense  in  which  persons  out  of  the  court 
and  of  ordinary  intelligence  would  understand 
them. 

5.  Libel  and  slander  «=>86( I)— Innuendo  can- 
not make  words  slanderous  per  se. 

If  the  words  used  are  not  slanderous  per 
se,  the  innuendo  cannot  make  them  such. 

6.  Libel  and  slander  «=s»l23(2)— Jury  question 
whether  words  were  used  with  defamatory 
meanlaa. 

If  the  language  used  is  susceptible  of  two 
meanings,  one  defamatory,  and  the  other  not,  it 
is  for  the  jury  to  determine  in  which  sense  it 
was  used. 
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7.  Libel  and  slander  «=»7(  16)— Charge  that 
woman  was  eommon  and  tough  held  not  slan- 
derbus  per  se. 

A  statement  that  plaintiff,  a  woman,  was 
the  commonest  and  toughest  thing  around  there 
does  not,  in  the  absence  of  special  circum- 
stances, impute  unchastity  to  plaintiff  so  as  to 
be  slanderous  per  se  under  Bey.  Codes,  i  38(^ 
though  the  word  "common,"  when  applied  to 
a  woman,  may  impute  unchastity,  or  it  may 
not,  depending  on  the  circumstances,  since  its 
primary  meaning  is  universal,  pertaining  equal- 
ly to  two  or  more,  and  it  may  also  mean  low, 
inferior,  vulgar,  or  coarse. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
mon.] 

8.  Pleading  ®=393( I)— Defendant  may  interpose 
Inconsistent  defenses. 

A  defendant  may  interpose  as  many  de- 
fenses as  be  may  have  even  if  they  are  incon- 
sistent, provided  they  are  not  so  far  incon- 
sistent that,  if  one  be  true,  the  other  must 
necessarily  be  false. 

6.  Libel  and  slander  is=>94( I)— Answer  held 
Ml  to  admit  words  were  slanderous  per  se. 
In  an  action  for  slander,  where  defendant 
denied  generally  the  complaint,  and  then 
pleaded  as  justification  the  truth  of  tbe  charge 
that  plaintiff  was  the  commonest,  toughest 
thing  on  the  reservation,  in  the  sense  that  she 
was  unchaste,  does  not  establish  tbat  the  words 
spoken  by  him  charged  unchastity  so  as  to  be 
slanderous  per  se. 

Appeal  from  District  Court,  Big  Horn 
County ;  Cbarles  L.  Crum,  Judge. 

Action  for  slander  by  Marie  Allen  Daniel 
against  W.  P.  Moncure.  Judgment  for  plain- 
tiff, and  new  trial  denied,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

F.  B.  Reynolds,  of  BUlIngs,  and  Jolin  L. 
Waddell,  of  Hardin,  for  appellant 

B.  E.  Enterline,  of  Billings,  and  C.  F.  Gil- 
lette, of  Hardin,  for  respondent 

HOLIXJWAT,  J.  This  action  was  brought 
to  recover  damages  for  alleged  slander. 
Plaintiff  charges  in  her  complaint  that  on 
May  10,  1915,  in  tbe  presence  of  herself  and 
other  persons,  the  defendant  used  to  and  cou- 
ceming  her  the  following  language: 

"This  is  the  toughest  and  commonest  thing 
on  the  reservation.  We  won't  have  this  thing 
around.  She's  tbe  damnedest,  commonest, 
toughest  thing  around  here.  I  wouldn't  have 
your  damn  old  homestead  (referring  to  a  home- 
stead held  by  plaintiff  and  her  husband)  the 
next  one  to  me.  I'll  look  for  a  man  and  put 
him  on  the  place  of  mine  (referring  to  some 
lands  adjoining  tbe  homestead  held  by  plaintiff 
and  ber  husband  and  occupied  by  defendant) 
and  tell  him  what  you  are." 

By  Innnendo  it  is  alleged  that  by  the  use 
of  this  language  defendant  intended  to  con- 
vey, and  did  convey,  the  meaning  that  plain- 


tiff was  a  coarse,  indecent,  and  unchaste 
woman.  Defendant  denied  generally  all  the 
allegations  of  the  complaint,  and  pleaded  Jus- 
tification as  follows: 

"Tbat  the  charged  and  supposed  defamatory 
words  in  the  complaint  set  forth  were  each  and 
all  of  them  true,  and  that  the  plaintiff  was,  oa 
or  about  the  10th  day  of  May,  1915,  an  un- 
chaste woman,  and  was  the  damnedest,  com- 
monest, and  toughest  thing  on  the  reservation, 
in  the  sense  that  she  was  a  coarse,  vulgar,  in- 
decent, apd  unchaste  woman." 

The  trial  of  the  cause  resulted  in  a  yerdlct 
for  plaintiff,  and  defendant  appealed  from 
the  judgment  and  from  an  order  denying  a 
new  trial. 

[1]  Throughout  the  proceedings  the  court 
below  ruled  that  the  language  set  forth  in 
the  complaint  Is  slanderous  per  se,  and  up- 
on these  rtfllngs  the  principal  assignments  of 
error  are  predicated.  Special  damages  are 
not  pleaded,  and  it  follows  that,  unless  the 
theory  adopted  by  the  trial  court  is  correct, 
the  complaint  does  not  state  a  cause  of  ac- 
tion. Brown  v.  Independent  Pub.  Co.,  48 
Mont  374,  138  Pac.  258. 

[2]  It  Is  a  rule  of  the  law  of  slander  that, 
if  the  language  used,  in  and  of  Itself,  is  not 
defamatory,  but  becomes  so  only  In  tbe  light 
of  the  circumstances  surrounding  the  utter- 
ance, the  extrinsic  facts  disclosing  its  slan- 
derous character  must  be  pleaded.  Cooper 
V.  Seaverns,  81  Kan.  267,  105  Pac.  509.  There 
are  not  any  extrinsic  facts  stated  in  this  com- 
plaint, 80  that  the  correctness  of  the  trial 
court's  position  must  be  tested  by  reference 
to  the  language  Itself. 

Slander  Is  defined  by  section  3603,  Revised 
Codes,  as  follows: 

"Slander  is  a  false  and  unprivileged  pub- 
lication other  than  libel,  which: 

"1.  Charges  any  person  with  crime,  or  with 
baring  been  indicted,  conricted,  or  punished 
for  crime. 

"2.  Imputes  in  bim  the  present  existence  of 
an  infectious,  contagious,  or  loathsome  disease. 

"3.  Tends  directly  to  injure  bim  in  respect  to 
his  office,  profession,  trade  or  business,  either 
by  imputing  to  bim  general  disqualification  in 
those  respects  which  the  office  or  other  occu- 
pation peculiarly  requires,  or  by  imputing  some- 
thing with  reference  to  his  office,  profession, 
trade  or  business  that  has  a  natural  tendency  to' 
lessen  its  profit. 

"4.  Imputes  to  him  impotence  or  want  of 
chastity;  or, 

"5.  Which,  by  natural  consequence,  causes 
actual  damage." 

There  are  certain  well-defined  rules  appli- 
cable to  cases  of  this  character  upon  which 
the  authorities  are  generally  agreed: 

[3]  (a)  The  alleged  defamatory  matter  Is 
to  be  construed  as  an  entirety  and  with  ref- 
erence to  the  remaining  portions  of  the  con- 
versation. Brown  v.  Independent  Pub.  Co., 
above. 
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[4]  (b)  The  opprobrious  words  are  to  be 
construed  according  to  tbeir  usual,  popular, 
and  natural  meaning  and  common  accepta- 
tion, that  Is,  In  the  sense  In  which  persons 
out  o(  court  and  of  ordinary  intelligence 
would  understand  them  (25  Cyc.  S55),  for  the 
presumption  Is  to  be  Indulged  that  the  third 
party  or  parties  present  so  understood  them. 

[6]  (c)  If  the  language  is  not  slanderous 
per  se,  the  innuendo  cannot  make  it  such. 
Paxton  V.  Woodward,  31  Mont.  195,  78  Pac. 
215,  107  Am.  St.  Rep.  416;  Lemmer  v.  Trib- 
une, 50  Mont  557,  148  Pac.  338. 

[6]  (d)  If  the  language  is  susceptible  of 
two  meanings,  one  defamatory  and  the  oth- 
er not,  It  is  for  the  jury  to  determine  in  what 
sense  it  was  used.  D'Autreinont  t.  McDon- 
ald, 56  Mont.  522,  185  Pac.  707. 

In  so  far  as  disclosed  by  the  pleadings,  the 
language  quoted  constituted  substantially 
the  entire  conversation,  and,  according  to 
plaintiff's  version  of  the  affair,  little,  if  any- 
thing, more  was  said. 

[7]  Counsel  for  plaintiff  concede,  as  they 
must,  that  the  trial  court's  rulings  can  be 
Justified  only  upon  the  assumption  that  the 
language,  as  it  Is  set  forth  in  the  complaint, 
charges  "want  of  chastity,"  for  it  cannot  be 
brought  within  any  other  provision  of  the 
statiite  above.  Does  this  language,  of  itself, 
impute  to  plaintiff  a  want  of  chastity?  That 
it  does  not  is  beyond  controversy,  and  a  ref- 
erence to  any  standard  dictionary  is  suffi- 
cient to  demonstrate  the  correctness  of  this 
conclusion.  It  is  not  alleged  that  any  or  all 
of  the  opprobrious  epithets  had  a  local  mean- 
ing or  significance  which  implies  want  of 
chastity,  and  of  those  epithets  only  the  word 
"common"  has  that  significance  under  any 
circumstances,  according  to  the  lexicogra- 
phers. The  term  "common,"  when  applied  to 
a  woman,  may  impute  want  of  chastity  or  not, 
depending  upon  the  circumstances  of  its  use. 
In  its  primary  sense  it  means  universal ;  per- 
taining equally  to  two  or  more ;  usual,  habit- 
ual ;  not  distinguished  from  the  majority,  as 
a  common  soldier;  the  common  people.  It 
means,  also,  trite;  commonplace;  low;  in- 
ferior ;  vulgar ;  coarsfe.    Century  Dictionary. 

[I]  In  the  absence  of  any  prefatory  alle- 
gations disclosing  that  the  language  was  used 
in  a  defamatory  sense  to  denote  want  of 
chastity,  it  is  not  slanderous  per  se,  and  the 
trial  court  erred  in  its  rulings.  D'Autremont 
V.  McDonald,  above.  But  counsel  for  plain- 
tiff insist  that  by  his  plea  of  justification  de- 
fendant has  supplied  the  necessary  allega- 
tions omitted  from  the  complaint  Under 
our  very  liberal  rules  of  pleading  in  civil 
actions,  the  defendant  may  interpose  as 
many  defenses  as  he  has,  even  inconsistent 
defenses,  provided  only  that  they  are  not  so 
far  inconsistent  that  if  one  be  true,  the  other 
must  necessarily  be  false.  Johnson  v.  Butte 
&  Superior  C.  Co.,  41  Mont.  158,  108  Pac. 


1057;  CDonneU  v.  City  of  Butte,  44  Mont 
97, 119  Pac.  281. 

[9]  If  defendant  had  admitted  that  he  used 
the  language  set  forth  in  the  complaint,  the 
position  taken  by  counsel  for  plaintiff  would 
be  invulnerable;  but  we  see  no  reason  why 
these  defenses  may  not  be  interposed  without 
detriment  to  the  defendant.  The  plea  of  jus- 
tification is  hypothetical  in  effect  if  not  in 
form,  and  amounts  to  no  more  than  tbis: 
Defendant  denies  that  he  used  the  language 
or  intended  to  Impute  to  plaintiff  a  want  of 
chastity,  hut  if  the  jury  should  find  that  he 
employed  language  which  had  that  effect  he 
asserts  that  it  was  true.  There  is  some  anal- 
ogy, at  least,  between  this  defense  of  justifi- 
cation as  pleaded  in  this  instance  and  the 
plea  of  contributory  negligence  which  pre- 
supposes the  existence  of  primary  negligence. 
In  Day  v.  Kelly,  50  Mont  30©,  146  Pac.  930, 
and  in  Nelson  v.  Northern  Pac.  Ky.  Co.,  50 
Mont.  616,  148  Pac.  388,  we  held  that  a  gen- 
eral denial  and  plea  of  contributory  negli- 
gence may  be  joined,  and  that  the  latter  plea 
does  not  confess  the  negligence  charged  in 
the  complaint. 

The  answer  does  not  supply  the  allegations 
omitted  from  the  complaint,  and  which  are 
necessary  to  disclose  that  the  language  Is 
slanderous.  The  other  assignments  need  not 
be  considered. 

For  the  reason  that  the  complaint  does  not 
state  a  cause  of  action,  the  judgment  and  or- 
der are  reversed,  and  the  cause  is  remanded 
for  farther  proceedings  not  inconsistent  with 
the  Tiews  herein  expressed. 

Reversed  and  remanded. 


BRANTLT,    0.    J.,    and    HURLY, 
THEWS,  and  COOPER,  JJ.,  concur. 


MAT- 


MONTANA   LIVE  STOCK  Ml   LOAN   CO.  V. 
STEWART.    (No.  4163.) 

(Supreme  Court  of  Montana.    June  26,  1020.) 

1.  Salu  «=94I8(2)— Damages  for  breach  i* 
dlfferenoo  between  contract  and  market  prices. 

The  measure  of  damages  for  breach  of  a 
contract  to  sell  sheep  was  the  difference  be- 
tween the  contract  price  and  their  reasonable 
market  value  at  time  and  place  of  delivery. 

2.  Appeal  and  error  ®=> 1 050 (I)— Testimony  as 
to  resale  at  advance  harmless,  where  advance 
price  wa*  market  vaine. 

In  an  action  for  breach  of  contract  to  sell 
sheep,  admission  of  testimony  as  to  advance  of 
35  cents  a  head  over  the  contract  price  was  not 
reversible  error,  where  each  witness  also  tes- 
tified the  reasonable  market  value  of  the  sheep 
at  the  time  and  place  of  delivery  was  the  price 
at  which  they  were  sold  at  an  advance. 
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3.  Evldene*  <e=>402  — Witnesses  <Ss>270(2) — 
Cross-examination  as  to  statements  concern- 
ing check  given  in  payment  Incompetent,  Im- 
material, or  attempt  to  vary  writing. 

In  an  action  for  breach  of  contract  to  sell 
sheep  for  which  a  check  was  given,  testimony 
ot  the  buyer's  agent  on  cross-examination  as 
to  purported  statements  concerning  the  check, 
made  before  and  after  its  return  by  the  bank, 
was  either  incompetent  or  immaterial  or  an 
attempt  to  vary  the  terms  of  a  written  instru- 
ment 

4.  Sales  «=3l9l— Check  aooepted  in  place  of 
cash  was  payment  until  dislionored. 

Whatever  the  agreement  of  the  parties  to 
a  sale  as  to  a  cash  payment  had  been,  the  buy- 
er's check,  when  accepted,  superseded  such  ne- 
gotiations, and  was  payment  until  di3°honored. 

i.  Appeal  ami  error  «S3|026 — Judgment  re- 
versed only  for  erh>r  materially  affecting  the 
merits. 

An  appellate  court  will  not  reverse  judg- 
ment merely  because  the  trial  court  erred,  but 
only  when  the  error  has  materially  affected  ap- 
pellant's rights  on  the  merits. 

6.  Sales  «=9 1 9 1— Refusal  to  guanuitee  cheek 
in  payment  of  priee  not  dishonor  thereof. 

Where  the  seller  of  sheep  for  which  a 
check  was  given,  on  refusal  of  bank  of  deposit 
to  cash  the  check,  had  such  bank  call  up  tlie 
drawee  bank,  and  ask  if  they  would  guarantee 
payment  of  the  check,  which  was  refused,  the 
action  of  the  drawee  bank  did  not  amount  to  a 
dishonor  of  the  check  justifying  the  seller  in 
his  refusal  to  deliver  the  sheep  under  the  con- 
tract; the  seller  should  have  presented  the 
check  for  payment  either  directly  or  by  deposit 
with  another  bank  for  collection. 

7.  Sales  <8s»l9l— Seller  who  took  check  could 
not  resolnd  for  nonpayment  without  present- 
ing It. 

Where  the  seller  accepted  a  check  in  part 
payment  of  the  purchase  price  of  sheep  sold, 
as  evidenced  by  written  memorandum  of  con- 
tract, he  could  not  avoid  or  rescind  the  con- 
tract for  nonpayment  of  the  check  without  pre- 
senting it  to  the  drawee  bank  for  payment  and 
having  payment  refused;  an  instruction  to  such 
effect  not  advising  the  jury  that  the  check 
must  be  presented  in  person  to  the  bank. 

Appeal  from  District  Court,  Yellowstone 
County ;  A.  C.  Spencer,  Judge. 

Action  by  the  Montana  Live  Stock  &  Loan 
Company  against  William  Stewart.  From 
Judgment  for  plaintiff,  and  an  order  denying 
his  motion  for  new  trial,  defendant  appeals. 
Judgment  and  order  affirmed. 

£.  E.  Enterline  and  J.  W.  SneUbacher,  both 
of  Billings,  for  appellant 

Johnston  &  Coleman,  ot  Billings,  for  re- 
spondent 

MATTHEWS,  J.  This  action  was  brought 
to  recover  damages  for  the  alleged  breach 
of  a  contract  of  sale  of  certain  sheep,  and  re- 
sulted In  a  Judgment  for  the  plaintiff.    The 


defendant  appeals  from  the  judgment  and 
from  the  order  of  the  court  denying  hla  mo- 
tion for  a  new  trial. 

The  controversy  between  the  plaintiff  and 
defendant  arose  over  a  check  given  defend- 
ant by  one  McCain,  as  agent  of  the  plain- 
tiff, at  the  time  of  making  the  contract,  as 
part  payment  on  the  sheep.  The  check  was 
drawn  on  the  Bank  of  Montana,  of  Billings. 
It  was  taken  by  defendant  to  the  Custer 
State  Bank,  where  the  cashier  refused  to 
cash  the  check,  as  he  stated,  "without  know- 
ing something  about  It"  According  to  tbe 
testimony  of  defendant,  be  then  had  tbe 
cashier  call  up  tbe  cashier  of  the  Billings 
bank  and  inquire  whether  the  bank  would 
guarantee  tbe  payment  of  tbe  check.  On  be- 
ing informed  that  the  bank  would  not  do  so, 
defendant  returned  tbe  check,  and  notified 
tbe  plaintiff  that  he  would  not  deliver  tbe 
sheep. 

The  brief  of  defendant  contains  34  specifi- 
cations of  error,  grouped  In  argument  under 
eight  heads. 

[1]  I.  Specifications  1,  2,  8,  9, 10, 11^  and  12 
go  to  tbe  admission  of  evidence  concerning 
tbe  sale  of  the  sheep  mentioned  in  the  con- 
tract, to  outside  parties  immediately  after 
tbe  contract  was  entered  Into,  at  $6  per  bead, 
or  an  advance  of  36  cents  per  bead  over  tbe 
contract  price.  The  measure  of  damages  in 
this  case  was,  of  course,  the  difference  be- 
tween tbe  contract  price  and  tbe  reasonable 
market  value  of  the  sheep  at  the  time  and 
place  of  delivery,  and  it  Is  possible  that, 
standing  alone,  the  admission  of  such  evi- 
dence would  constitute  reversible  error. 
However,  each  of  the  witnesses.  In  addition 
to  testifying  to  tbe  c<»itract  price  on  resale, 
testified  that  the  reasonable  market  value  of 
the  sheep  at  Custer  was  $6  per  head,  and  tbis 
evidence  of  the  market  value  was  corroborat- 
ed by  other  evidence.  The  effect  of  the  tea- 
tlmony  complained  of  was  therefore  that 
they  agreed  to  pay  the  reasonable  market 
price  for  the  animals  for  which  they  bar- 
gained. Lebrkind  r.  McDonnell,  61  Mont 
343,  153  Pac.  1012.  Tbe  court  thereafter  cor- 
rectly Instructed  the  jury  as  to  the  measure 
of  damages,  and,  as  this  court  said  in  tbe 
case  of  Shandy  v.  McDonald,  38  Mont  393, 
100  Pac.  203: 

"This  instruction  excluded  from  the  consid- 
eration of  the  jury  all  other  evidence  as  to  the 
value  of  these  animals.  Therefore  it  is  un- 
necessary to  express  an  opinion  as  to  the  pro- 
priety of  the  ruling." 

[2]  While  the  admission  of  sudt  testimony 
constituted  error,  It  could  not  have  affected 
the  substantial  rights  of  tbe  defendant,  and 
will  therefore  be  disregarded.    Section  7118^ 

Rev.  Codes ;  Church  v.  Zy wert,  67  Mont , 

190  Pac.  291. 

[3]  II.  Specifications  3,  4,  13,  14,  15,   16, 
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any  drcumstancea  short  of 
having  certified  the  check,  to  guarantee  the 
payment  of  It 

As  heretofore  stated,  a  check  is  payment 
until  dishonored;  it  can  <MiIy  be  dishonored 
by  pr^entment  at  the  bank  on  which  it  is 
drawn,  In  regular  form,  and  refusal  of  pay- 
ment Section  6033,  Revised  Codes,  provides 
that  "a  check  is  a  bill  of  exchange  drawn  on' 
a  bank  payable  on  demand."  Section  6035 
declares  that  "where  a  check  is  certified  by 
the  bank  on  which  it  is  drawn,  the  certifica- 
tion is  equivalent  to  an  acceptance;"  and, 
under  section  6037,  "a  check  of  itself  does 
not  operate  as  an  assignment  of  any  part  of 
the  funds  to  the  credit  of  the  drawer  with 
the  bank,  and  the  bank  is  not  liable  to  the 
holder,  tinless  and  until  it  acc^ts  or  certlfles 
the  check." 

Sharp,  the  cashier  of  the  Ouster  State 
Bank,  called  on  behalf  of  the  defendant  tes- 
tified that,  in  response  to  his  inquiry — 

"Mr.  Langwortby  replied  those  checks  drawn 
by  McCain  required  the  O.  K.  of  somebody  in 
the  oflBce  before  he  was  autborized  to  pay  it, 
but  he  added  the  cheek  would  undoubtedly  be 
paid  when  presented." 
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21,  and  24  are  predicated  upon  the  exclusion,  (  quired,  under 
on  cross-examination  of  McCain,  of  purport- 
ed statements  concerning  the  check,  made  be- 
fore and  after  its  return.  Such  testimony 
was  clearly  either  incompetent  or  immaterial 
or  an  attempt  to  vary  the  terms  of  a  written 
instrument,  and  the  court's  action  in  exclud- 
ing It  was  proper. 

[4]  Whatever  the  agreement  of  the  parties 
as  to  &  cash  payment  down,  the  check,  when 
accepted,  superseded  such  negotiations,  and 
was  "payment  untU  dishonored."  Morse  on 
Banks  &  Banking,  i  646.  The  case  of  Pastta 
V.  Bohart,  46  Mont  76,  122  Pac.  284,  Ann. 
Cas.  1913C,  1250,  is  not  in  point 

[5]  III.  In  specifications  6,  6,  7, 10,  and  20, 
defendant  complains  of  the  admission  of 
what  counsel  denominate  "immaterial  evi- 
dence" as  to  what  directions  were  given  by 
plaintiff  to  its  bank  concerning  the  payment 
of  the  check.  Coimsel,  thus  admitting  the 
immateriality  of  the  evidence,  falls  to  specify 
in  what  particular  its  admission  is  prejudi- 
cial to  the  rights  of  the  defendant,  and  a 
careful  reading  of  the  evidence  fails  to  dis- 
close wherein  such  testimtmy  conld  have 
prejudiced  the  defendant's  rights.  "An  ap- 
pellate.  court  will  not  reverse  a  judgment 
merely  because  the  lower  court  erred.  It  is 
only  when  the  error  lias  materially  aftected 
the  appellant's  rights  on  the  merits  of  the 
case."  Lane  v.  Bailey,  29  Mont  648,  75  Pac. 
191;  State  ex  rel.  Kohl  v.  District  Conrt  46 
Mont  348,  128  Paa  682;  Way  y.  Sherman, 
30  Mont  410,  76  Pac.  942. 

[t]  IV.  It  is  contended  that  the  action  of 
the  Billings  bank  amounted  to  the  dishonor 
of  the  check,  and  justified  the  defendant  in 
his  refusal  to  deliver  the  sheep  under  the 
contract  Defendant  proceeds  on  the  theory 
that  the  Billings  bank  had  refused  to  honor 
the  check,  and  relies  on  Jenderson  y.  Han- 
sen, 60  Mont  216, 146  Paa  473,  where  it  was 
held  that  inquiry  of  the  bank  as  to  whether 
the  buyer  bad  funds  therein  sufficient  to  meet 
it  could  be  made  in  person  or  by  telephone, 
or  through  another,  and  that  evidence  of  a 
negative  answer  over  the  telephone  was  ad- 
missible. However,  the  facts  before  us  do 
not  bring  this  case  within  the  rule  laid  down. 
According  to  the  testimony  of  defendant  him- 
self, the  Inquiry  was  as  to  whether  the  bank 
would  "guaranty"  the  payment  of  the  check. 
This  is  entirely  dlfTerent  from  an  inquiry  as 
to  whether  the  maker  of  the  check  had  funds 
in  the  bank  to  meet  iiayment  on  presentment, 
or  whether  it  would  be  paid  when  presented. 
In  the  latter  case  a  negative  answer  would 
excuse  presentment,  as  it  would  be  useless, 
and  "the  law  neither  does  nor  requires  idle 
acts."  Section  6200,  Rev.  Codes.  But  while 
the  bank  might  be  required  to  advise  the 
payee,  over  the  telephone  or  otherwise,  as 
to  whether  a  check  will  be  paid  on  present- 
ment, provided  the  signature  is  genuine  and 
the  check  in  due  form,  it  could  not  be  re- 


in rebuttal,   testified 


Langworthy,    called 
that  he  stated  that — 

"Without  any  question  the  deck  would  be 
paid  when  it  was  presented  properly;  that  if 
he  would  give  me  about  6  minutes  or  so,  I 
would  call  Mr.  O'Donnell  on  the  phone,  or  see 
him  with  reference  to  this  check,  and  advise  him 
again." 

Within  80  minutes  O'Donnell  advised  de- 
fendant that  the  check  was  perfectly  good, 
and  would  be  paid  on  presentment  but  in  the 
meantime  defendant  had  deiwslted  the  check 
in  the  post  office,  addressed  to  the  maker. 

The  statement  of  Langworthy  was  not  that 
the  check  was  not  perfectly  good,  taken  in 
the  most  favorable  light  to  the  defendant; 
it  was  coupled  with  the  expression  of  his 
opinion  that  it  would  be  paid  when  present- 
ed. It  was  the  duty  of  the  defendant  to  pre- 
sent the  check  for  payment  either  to  the 
bank  directly  or  through  another,  as  by  de- 
posit with  the  Custer  State  Bank,  and  col- 
lection by  it  Having  made  an  informal  re- 
quest of  the  Billings  bank,  he  should  at  least 
have  waited  a  reasonable  time  for  ah  an- 
swer. On  receipt  of  advice  that  the  check 
would  be  paid,  he  could  have  easily  secured 
the  return  of  the  check  at  the  post  office. 
Having  failed  to  present  the  check  for  pay- 
ment defendant  was  in  no  position  to  de- 
clare a  rescission  of  the  contract  for  non- 
pajnnent 

[7]  V.  Defendant  contends  that  the  court 
erred  In  instructing  the  jury  as  follows: 

"The  defendant  having  accepted  the  check 
in  question  in  part  payment  of  the  purchase 
price  of  sheep,  as  evidenced  by  written  mem- 
orandum  of  contract   he  could  not  avoid   or 
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rescind  tlie  contract  for  nonpayment  of  check 
without  having  presented  the  check  to  the  Bank 
of  Montana  for  payment  and  having  payment 
refuged.  Having  failed  to  do  so,  plaintiff  is  en- 
titled to  recover  herein  for  such  damages,  if 
any,  as  it  may  have  suffered." 

The  instruction  correctly  states  the  law, 
and  is  not  open  to  the  complaint  that  it  ad- 
vised the  Jury  that  the  check  must  be  pre- 
sented tn  person  to  the  bank. 

No  error  was  committed  In  the  refusal  of 
Instructions  not  in  harmony  with  the  above 
quoted  instruction. 

We  find  no  substantial  error  In  the  record, 
and  the  Judgment  and  order  of  the  district 
court  are  therefore  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOIXOWAY,  BTUR- 
LT,  and  COOPER,  JJ^  concur. 


R.  M.  COBBAN  REALTY  CO.  v.  CHICAQO, 

M.  fc  ST.  P.  RY.  CO.  OF  MONTANA 

etal.    (No.  4243.) 

(Supreme  Court  of  Montana.    Jane  25,  1920.) 

1.  Statutes  <e=>  1 96— Qualifying  words  applied 
to  words  Immediately  precedino. 

Relative  and  qualifying  words  and  phrases 
and  clauses  are  to  be  applied  to  the  word  or 
phrase  immediately  preceding,  and  are  not  to 
be  construed  as  extending  to  or  including  others 
more  remote. 

2.  Deeds  ^!=>95— Qualifying  words  applied  to 
words  immediately  preceding. 

The  rule  that  relative  and  qualifying  words 
and  phrases  and  clauses  are  to  be  applied  to 
the  word  or  phrase  immediately  preceding,  and 
are  not-  to  be  construed  as  extending  to  or  in- 
duding  others  more  remote,  is  applicable  to  the 
construction  of  deeds  as  well  as  statutes. 

3.  Deeds  «s>93 — Ob]eot  of  construction  to  as- 
certain Intention. 

The  object  in  construing  a  deed  is  to  as- 
certain the  intention  of  the  parties  to  it. 

4.  Estoppel  €=»63 — Purchaser  estopped  to  claim 
that  description  In  deed  was  not  to  convey 
land  as  shown  on  map  prepared  by  purchaser. 

Where  a  railway  company  seeking  to  ol>- 
tain  a  right  of  way  furnished  the  data,  includ- 
ing the  right  of  way  map,  from  which  the  de- 
scription in  a  deed  to  the  railroad  was  obtained, 
the  railway  will  not  be  permitted  to  say  that 
it  did  not  intend  that  the  description  in  the  deed 
should  operate  to  convey  the  ground  shown  up- 
on the  map. 

5.  Stipulatloas  «=»I4(7)— Construed  as  to  bur- 
den on  defendant  In  quieting  title  action  to 
show  land  claimed  under  deed. 

Where,  by  terms  of  a  stipulation  in  an  ac- 
tion against  a  railroad  to  quiet  title,  the  burden 
was  imposed  upon  the  defendant  to  prove  that 


the  ground  occupied  by  Its  right  of  way  was 
conveyed  by  a  certain  deed,  it  was  necessary 
for  defendant  not  merely  to  show  that  a  strip  of 
ground  100  feet  wide  and  60  feet  on  each  side 
of  the  center  line  of  the  railroad  was  conveyed 
through  plaintiff's  tract,  but  must  as  well  show 
its  location  with  reference  to  the  land  claim- 
ed by  plaintiff;  issue  being  location  of  rignt 
of  way  on  plaintiff's  land. 

Appeal  from  District  Court,  Missoula 
County;  Asa  L.  Duncan,  Judge. 

Action  by  the  B.  M.  Cobban  Realty  Com- 
pany, a  corporation,  against  the  CUcago, 
Milwaukee  &  St.  Paul  Railway  Ckimpany 
of  Montana  and  another.  From  judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  defendants  appeaL    Affirmed. 

Murphy  &  Whltlock,  of  Missoula,  for  &!»• 
peUants. 

Elmer  E.  Hershey,  ot  Missoula,  tot  re- 
spondent. 

HOLLOWAT,  3.  Up<«  a  former  appeal 
the  Judgment  in  favor  of  the  defendants 
was  reversed  and  a  new  trial  ordered  (52 
Mont  256,  157  Pac.  173).  A  statement  ol 
the  case  with  Illustrating  maps  will  he  found 
in  our  former  opinion  and  need  not  be  re- 
peated here.  Upon  the  second  trial  the  court 
found  the  issues  In  favor  of  plaintiff,  and  de- 
fendants appealed  from  the  judgment  and 
from  an  order  denying  a  new  trial. 

There  was  not  any  new  evidence  presented, 
and  only  a  portion  of  the  evidence  employed 
in  the  flrsj  trial  was  introduced  upon  the 
second  trial.  The  same  stipulation  used 
upon  the  flrst  trial  was  renewed  for  the  pur- 
pose of  the  second  trial,  and  this  stipulation,' 
the  Welrick  deed,  end  the  defendants'  right 
of  way  map  were  introduced  l)y  plaintiff. 

At  the  instance  of  the  defendants,  the  dep- 
osition of  C.  F.  Uealy,  used  at  the  flrst  trial, 
was  received  in  evidence,  and  in  rebuttal  the 
witness  Jones  testified  to  substantially  the 
same  facts  as  upon  the  flrst  trial.  A  more 
specific  reference  to  this  evidence  will  be 
found  In  our  former  opinion.  Upon  the  sec- 
ond trial  the  defendants  abandoned  each  of 
the  affirmative  defenses  pleaded  in  their 
answer— estoijpel  in  pais  and  mutual  mistake 
— and  relied  altogether  upon  the  convey- 
ance evidenced  by  the  Weirick  deed.  In  our 
former  opinion  we  Construed  the  stipula- 
tion above,  and  determined  that  it  "relieves 
tlie  plaintiff  of  the  necessity  of  deraigning 
its  title  and  shifts  the  burden  of  proof  to  the 
defendants."  Under  the  terms  of  this  stip- 
ulation (omitting  any  reference  to  the  de- 
fense of  estoppel,  which  was  abandoned), 
plaintiff  was  entitled  to  judgment  unless  the 
defendants  could  show  that  the  ground  lu 
dontroversy  was  conveyed  to  the  railway 
company  by  the  Weirick  deed.  If  the  terms 
of  the  deed  be  considered  independently  of 
the  circumstances  surrounding  their  prepa- 
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ration,  the  meaning  of  tbe  Instrument  Is  not 
open  to  serious  controversy.  It  <bnvey8  that 
portion  of  the  S.  B.  %  of  the  N.  W.  %  of 
section  20,  township  13  north,  range  19  west, 
hereinafter  referred  to  as  the  40-acre  tract, 
described  as  follows: 

"Beginning  at  a  point  of  intersection  of  the 
E.  side  line  of  said  above-described  tract  of 
land,  and  the  center  line  of  tbe  said  right  of 
way  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  of  Montana,  as  the  same  is  now 
snrveyed,  located,  and  staked  oat  npon  tbe 
ground  over  and  across  the  said  S.  E.  Vt  of 
tbe  N.  W.  %;  thence  running  south  on  and 
along  said  E.  side  line  of  said  tract  of  land 
a  distance  of  60  feet  to  tbe  S.  E.  corner  there- 
of; thence  running  west  on  and  along  tbe  S. 
side  line  of  said  tract  of  land  to  an  intersec- 
tion with  the  B.  side  line  of  lot  No.  15  in  Cob- 
ban &  Dissmore  Orchard  Homes  addition  to 
Missoula,  Mont.;  thence  north  on  and  along 
the  E.  side  line  of  said  lot  No.  IS  a  distance 
of  100  feet;  thence  running  east  on  a  line  par- 
allel to  and  60  feet  north  of  the  said  center 
line  of  the  railway  of  the  party  of  tbe  second 
part  to  a  point  on  tbe  E.  side  line  of  tbe  said 
S.  E.  %  of  tbe  N.  W.  %  of  said  section  No.  20; 
thence  running  south  50  feet  to  place  of  begin- 
ning." 

[1, 2]  Under  the  familiar  mle  of  construc- 
tion known  as  the  doctrine  of  the  last  ante- 
cedent, relative  and  qoailfying  words, 
phrases,  and  clauses  are  to  be  applied  to 
tlie  word  or  phrase  immediately  preceding, 
and  are  not  to  be  construed  as  extending  to 
or  including  others  more  remote.  State  v. 
Centennial  Brewing  Co.,  66  Mont  500,  178 
Pac.  296.  The  rule  is  applicable  to  the  con- 
struction of  dgeds  as  well  as  statutes.  Grooms 
V.  Morrison,  249  Mo.  644,  155  S.  W.  430. 
Applying  this  rule  to  the  language  employed 
in  the  description  above,  and  tbe  phrase 
"said  above-described  tract  of  land,"  and 
the  phrases  "said  tract  of  land,"  each  and 
every  one  of  them  refers  to  the  40-acre  tract, 
and  not  to  the  right  of  way. 

[3,4]  It  is  elementary  that  the  object  In 
construing  a  deed  is  to  ascertain  the  inten- 
tion of  the  parties  to  it  (Hoilenstelner  v. 
Missoula  Lumber  Co.,  37  Mont.  278,  96  Pac. 
420),  and  conceding  that  the  rule  of  the  last 
antecedent  Is  only  an  aid  in  interpretation 
and  must  give  way  to  the  intention  of  the 
parties  if  its  application  involves  a  conflict 
with  such  intention,  we  are  led  to  Inquire: 
What  were  the  surrounding  circumstances 
which  indicate  the  intention  of  the  parties 
at  tbe  time  this  deed  was  prepared  and  exe- 
cuted? The  evidence  is  uncontroverted  that 
tbe  railway  company  seeking  to  obtain  a 
right  of  way  over  this  40-acre  tract  furnished 
the  data,  including  its  right  of  way  map 
(figure  1,  52  Mont.  258,  157  Pac.  173),  from 
which  the  description  in  the  deed  was  ob- 
tained, and  that  map  not  only  photographed, 
as  it  were,  tbe  strip  of  ground  to  be  conveyed 
as  tbe  south  100  feet  of  tbe  40,  but  showed 
the  south  line  of  the  strip  to  be  Identical 
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with  the  south  boundary  line  of  the  40  and 
added  emphasis  to  that  fact'  by  writing  on 
tbe  Identical  line  the  words  "%  section  line" 
and  "right  of  way  line."  It  would  do  vio- 
lence to  every  conception  of  right  to  permit 
the  railway  company  to  say  now  that  It  did 
not  intend  that  the  description  in  the  deed 
should  operate  to  convey  the  ground  shown 
upon  the  right  of  way  map  as  the  ground 
it  proposed  to  acquire.  But  counsel  for  de- 
fendants in  their  brief  say: 

"The  record  will  be  searched  in  vain  for  any 
proof  which  even  tends  to  show  that  the  south 
line  of  the  40-acre  tract  is  not  tbe  same  as 
is  tbe  south  line  of  the  land  occupied  as  right 
of  way." 

This  statement  is  correct,  but.  If  there  is 
a  failure  of  proof,  the  fault  Ilea  with  the 
defendants,  for  they  had  the  burden  of  proof. 

If  it  is  a  fact  that  the  ground  occupied  by 
the  right  of  way  Is  the  identical  strip  shown 
upon  tbe  right  of  way  map,  then  defendants 
should  have  disclaimed,  for  they  have  no 
interest  whatever  In  tbe  ground  claimed  by 
plaintiff;  but,  from  the  fact  that  they  are 
before  this  court  defending  this  action  and 
insisting  upon  a  constructl(m  of  the  deed 
which  will  give  to  them  the  strip  of  ground 
illustrated  by  figure  2  (52  Mont  268, 157  Pac. 
173),  It  is  fairly  dedudble  that  they  are  mak- 
ing some  claim  to  the  ground  In  controversy. 

[6]  By  the  terms  of  the  stipulation  tbe 
burden  was  Imposed  upon  the  defendants  to 
prove  that  the  ground  occupied  by  the  right 
of  way  was  conveyed  by  the  Weirick  deed, 
and  to  establish  this  fact  it  was  necessary 
not  merely  to  show  that  a  strip  of  ground 
100  feet  wide,  50  feet  on  each  side  of  the 
center  line  of  the  railway,  was  conveyed,  but 
as  well  to  show  its  location  with  reference 
to  the  land  claimed  by  plaintiff,  and  in  this 
they  failed. 

If  any  officer  or  agent  of  defendants  knows 
where  its  right  of  way  is  located  upon  the 
40-acre  tract  above,  he  refrained  from  fur- 
nishin;;  the  Information  to  the  court.  Tbe 
engineer  Henly,  whose  testimony  constitutes 
all  the  evidence  offered  by  defendants,  de- 
clined to  fix  its  location  and  professed  to  be 
unable  to  do  so.  Healy's  testimony  merely 
establishes  the  fact  that  the  center  line  of 
the  right  way  was  surveyed  and  staked  out 
before  the  deed  was  prepared  or  executed; 
that  the  roadbed  was  constructed  and  the 
road  has  since  been  operated  npon  that  line, 
but  where  that  line  is  situated  with  refer- 
ence to  the  ground  claimed  by  plaintiff  no 
one  seems  to  Imow.  There  Is  a  failure  of 
proof,  and,  since  the  burden  of  proof  was 
imposed  upon  defendants,  tbe  failure  is 
theirs. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  IIDELT,  MAT- 
THEWS, and  COOPEIR,  JJ.,  concur. 
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SANBORN  CO.  V.  POWERS  et  al. 

(No.  4150.) 

{Supreme'  Court  of  Montana.    June  25,  1920.) 

4.  Appeal  and  error  <S=>  1 053  (2)— Withdrawal 
of  evldeace  and  Inatructlon  to  disregard  held 
sufflclent  to  avoid  error. 

In  an  action  against  alleged  partners,  where 
«vidence  of  reputation  of  being  partners,  con- 
sisting mainly  of  impressions  largely  gained 
from  conduct  of  the  defendant  not  iappealing, 
was  admitted  on  tlie  unfulfilled  condition  that 
knowledge  would  be  brought  home  to  appellant, 
the  court's  striking  testimony  and  admonishing 
the  jury  not  to  consider  it  was  sufficient,  since 
it  did  not  come  under  the  exception  to  the  gen- 
'Cral  rule  embracing  evidence  so  impressive  that 
in  the  opinion  of  the  appeUate  court  its  effect 
could  not  be  so  removed. 

2.  Appeal  and  error  iS=>2l5(l)— Ohjectlon  to 
Instruotions  necessary. 

In  view  of  Rev.  Codes,  |  6746,  where  no 
'Objection  was  interposed  on  a  settlement  of 
the  instructions,  no  error  can  be  predicated  on 
them. 

3.  Partnership  «=:>55— Evidence  held  sufflclent 
to  establish. 

Evidence  held  sufficient  to  establish  a  part- 
nership, under  Rev.  Codes,  §{  5466,  5467. 

4.  Appeal  and  error  «=»  1 092— Verdict  on  eoa< 
flicting   evidence  conclusive. 

Where  there  la  substantial  conflict  in  the 
evidence,  the  Supreme  Court  will  not  reverse 
for  alleged  insufficiency  to  support  the  verdict. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  Ben.  B.  Law,  Judge. 

Action  t>y  tbe  Sanborn  Company  against  O. 
K.  Powers  and  another,  copartners  as  Pow- 
«rs  Sc  Black.  From  a  judgment  on  the  ver- 
dict for  plaintiff,  and  an  order  denying  new 
trial,  the  defendant  6.  R.  Powers  appeala 
Affirmed. 

W>  S.  Stephenson,  of  Missoula,  and  George 
X.  Patten,  of  Bozeman,  for  appellant 

B>.  A.  Peterson,  of  Three  EV>rkB,  J.  A. 
Walsh,  of  Helena,  and  C  B.  Carlson,  of  Boze- 
man, for  respondent. 

MATTHEWS,  J.  The  plaintiff  brought 
this  action  on  an  open  account  for  goods, 
wares,  and  merchandise  alleged  to  have  been 
sold  and  delivered  to  the  defendants  as  co- 
partners. Defendant  Black  failed  to  enter 
his  appearance,  and>hls  default  was  duly  en- 
tered. Powers  answered,  denying  generally 
all  the  allegations  of  the  ctnnplaint.  On  the 
trial  he  did  not  dispute  the  correctness  of 
tbe  account,  but  contended  that  no  partner- 
ship agreement  existed  between  himself  and 
Black,  and  that  Black  alone  was  liable  to 
plaintiff.  The  jury  found  In  favor  of  plain- 
tiff.   From  the  Judgment  on  the  verdict,  and 


an  order  denying  his  motion  for  a  new  trial, 
this  appeal  ^  prosecuted. 

[1]  The  first  eight  assignments  of  error  are 
predicated  on  the  admission  of  evidence  of 
the  reputation  of  Powers  and  Black  as  co- 
partners In  the  community  in  which  they 
operated  as  wheat  growers;  the  remaining 
assignments,  on  the  alleged  insufficiency  of 
the  evidence  to  establish  an  actual  partner- 
ship. It  is  contended  that  the  admission  or 
tbe  evidence  of  reputation  constituted  a  ma- 
terial variance  from  the  allegations  of  tbe 
existence  of  an  actual  partnership. 

1.  While  this  might  be  true,  the  testimony 
objected  to  was  admitted  only  provisionally 
on  the  statement  of  counsel  that  he  would 
bring  knowledge  of  the  alleged  reputation 
home  to  Powers.  It  was  later  admitted  that 
this  had  not  been  done,  and  all  of  the  evi- 
dence was  by  the  court  stricken  from  the  rec- 
ord, and  the  court  thereupon  orally  admon- 
ished the  Jurors  not  to  consider  such  evi- 
dence in  any  way  In  arrlvlngat  their  verdict, 
explaining  to  them  the  reason  for  striking 
It  from  the  record.  It  Is  conceded  that,  under 
the  general  rule,  this  was  sufficient  to  take 
the  matter  from  the  jury,  but  counsel  con- 
tends that  an  exception  Is  recognized  "where 
the  testimony  so  permeates  the  record  that 
its  exclusion  cannot  l>e  said  to  fairly  remove 
the  impression  which  must  have  been  created 
by  it,"  citing  88  Cyc.  1443.  Tbe  exception 
noted  In  Cyc,  however,  Is: 

"Where  the  evidence  is  so  impressive  that,  in 
tbe  opinion  of  the  appellate  court,  its  effect  is 
not  removed  from  the  minds  of  the  jury  by 
its  subsequent  withdrawal,  or  by  an  instruction 
of  the  court  to  disregard  it." 

The  testimony  consists  mainly  of  Impres- 
sions, evidentiy  gained  largely  from  the  con- 
duct of  Black  alone;  it  was  admitted  only 
on  the  assurance  of  counsel  that  it  would  be 
connected  up,  and  tbe  court  at  the  outset.  In 
overruling  .counsel's  objections,  stated: 

"He  [Powers]  might  be  held  out  as  a  part- 
ner without  liis  knowledge;  no  matter  what 
the  reputation  is  there,  if  Mr.  Powers  had  no 
knowledge  of  it,  he  is  not  bound  by  it;  it  must 
be  connected  with  some  act  or  knowledge  of 
his." 

The  jurors  are  presumed  to  be  reasonable 
men,  and,  hearing  the  evidence  complained 
of  with  this  declaration  of  the  court  In  mind, 
followed,  at  the  dose  of  the  testimony,  by 
the  order  of  the  court  striking  the  entire 
matter  from  the  record,  must  have  clearly 
understood  that  they  were  not  to  consider 
the  evidence  in  any  manner  In  arriving  at 
their  verdict.  We  are  therefore  of  the  opin- 
ion that  the  action  of  the  court  comes  within 
the  general  rule  stated,  and  not  within  the 
exception  thereto. 

[2]  Some  complaint  Is  made  that  the  court 
Instructed  the  Jury  on  the  subject  of  osten- 
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siMe  partnerships,  bnt  no  objection  was  In- 
terposed on  the  settlement  of  the  Instructions, 
and  no  error  is,  nor  could  he,  predicated  on 
this  ground.  Rev.  Codes,  {  6746;  Stokes  ▼. 
Long,  52  Mont.  470,  159  Pac.  28;  Allai  y. 
Bear  Creek  Coal  Co.,  43  Mont.  269,  115  Pac. 
673;  Forqner  t.  North,  42  Mont  272,  112 
Pac.  439. 

[3]  2.  Appellant  contends  that  the  evidence 
is  Insufficient  to  warrant  a  verdict  requiring 
a  determination  that  an  actual  partnership 
existed.  Black,  called  as  a  witness  for  the 
plaintiff,  testified  in  effect  that,  in  the  year 
1915,  he  leased  a  certain  section  9  from 
Powers ;  that  Powers  had  control  of  the  ad- 
joining sections  15  and  21,  belonging  to  one 
Wilson;  that  Powers  suggested  that  they 
borrow  the  money,  necessary  to  crop  these 
sections,  fr<MU  Wilson,  Black  to  do  the  work 
and  Powers  to  pay  one-half  of  the  value  there- 
of, and  they  each  to  pay  one-half  of  the  ex- 
pense for  supplies,  seed,  labor,  etc.;  that 
they  give  Wilson,  for  the  use  of  the  land, 
one-fifth  of  the  crop;  and  that  the)^  then  di- 
vide the  profits  or  share  equally  in  the  loss- 
es. He  further  testified  that  they  mutually 
agreed  to  the  arrangement,  gave  their  Joint 
note  to  Wilson,  and  deposited  the  proceeds 
In  the  name  of  Powers,  and  thereafter  he 
(Black)  paid  the  running  expenses  by  checks 
on  this  accoimt,  signed  "G.  R  Powers,  by 
J.  W.  Black."  He  further  testified  that  when 
the  wheat  was  threshed  he  hauled  it  to  the 
elevator,  and  by  the  direction  of  Powers 
deposited  It  in  the  name  of  "Powers  ft  Black," 
and  thereafter  It  was  taken  out  and  disposed 
of  by  Powers.  While  Powers  held  a  mort- 
gage on  Black's  Interest  In  the  grain,  he  did 
not  follow  the  procedure  for  foreclosing  a 
mortgage,  but  disposed  of  the  grain  as  imrt- 
nership  property,  and  Black  testified  thai  the 
mortgage  was  given  solely  at  the  suggestion 
of  Powers,  to  protect  Black's  interest  from 
seizure  by  his  creditors. 

One  Brandley  testified  that  he  sold  two 
binders  to  Powers  on  an  open  account  for  use 
in  harvesting  the  grain,  and  that,  at  the  time, 
Powers  told  the  witness  that  he  and  Black 
were  partners,  but  that  he  wanted  to  get  rid 
of  Black.  Plaintiff's  credit  man  related  a 
conversation  over  the  telephone.  In  which 
he  advised  Powers  that  Black  was  purchas- 
ing goods  of  plaintiff ;  that  they  were  charg- 
ed to  "Powers  &  Black" ;  he  stated,  "I  ask- 
ed him  if  It  was  all  right,  and  be  said  it  was 
all  right."  The  witness  further  testified  that, 
after  the  account  sued  on  was  due  and  pay- 
able, he  requested  payment  from  Powers, 
who  raised  no  objection  to  the  bill,  but  stated 
that  he  would  take  it  up  with  Black,  and  that 
Powers  made  no  objection  to  payment  until 
after  the  account  was  placed  In  the  hands 
of  an  attorney. 

While  the  evidence  canvassed  above  is 
not  entirely  satisfactory,  it  is  sufficient,  if  be- 


lieved, to  establish  a  partnership  In  this  }n- 
rlsdlctlon.  It  tends  to  establish  "the  associa- 
tion of  two  or  more  persons,  for  the  purpose 
of  carrying  on  business  together,  and  divid- 
ing its  profits  between  them"  (Rev.  Codes, 
i  5466),  "by  the  consent  of  all  the  parties 
thereto"  (section  5i467) ;  a  "partnership  busi- 
ness, the  funds  for  investment  partnership 
funds,  the  property  purchased  partnership 
property ;  and  the  profits  if  any,  partnership 
profits"  (Beasley  v.  Berry,  33  Mont  477,  84 
Pac.  791).  There  was  "such  a  community  of 
interest  as  empowers  each  party  to  make 
contracts,  Incur  liabllitleB,  and  dispose  of  the 
property."  Weiss  v.  Hamilton,  40  Mont.  99, 
105  Pac.  74.  It  was  a  business  venture  for 
profit  Croft  et  al.  v.  Bain  et  al.,  49  Mont 
484,  i43  Pac.  960.  It  tends  to  establish  "the 
interchangeable  relation  of  principal  and 
agent  which  is  indispensably  necessary  to 
constitute  a  c<q?artnershlp"  (ParchMi  v.  An- 
derson, 6  Mont  438,  5  Pac.  588,  51  Am.  Rep. 
65),  and  that  there  was  an  agreement  not 
only  to  share  profits,  If  any,  bnt  losses  as 
well. 

[4]  True,  Powers  denied  each  of  the  state- 
ments made;  but  it  was  for  the  Jury  to  de- 
termine which  version  they  would  accept,  and 
the  rule  that,  where  there  is  a  substantial 
confiict  in  the  evidence,  the  Supreme  Court, 
on  appeal,  will  not  reverse  the  Judgment  of 
the  trial  court  on  the  ground  of  alleged  In- 
sufficiency of  the  evidence  is  too  well  settled 
in  this  state  to  require  the  dtation  of  author- 
iUes. 

onie  Judgment  and  order  of  the  district 
court  are  affirmed. 

Affirmed. 

BBANTLY,  C.  J.,  and  HOLLOW  AY,  HUR- 
LY,  and  COOPER,  JJ.,  concur. 


STATE  ex  rel.  BREEN  v.  IMAYOR  OF  CITY 
OF   BUTTE.     (No.  4541.) 

(Supreme  Court  of  Montana.    June  1,  1920.) 

1.  Appeai  aad  error  4=9781(7)  —  DItmiseed 
where  appellant  hat  compiled  witli  order  ap- 
pealed from. 

If  an  assistant  city  jailer  in  the  police  de- 
partment lias  been  restored  to  bie  position  by 
the  mayor  acting  within  his  authority  and  in 
obedience  to  a  peremptory  writ  of  mandamus, 
the  motion  of  the  jailer  in  the  mandamus  pro- 
ceedings for  dismissal  of  the  mayor's  appeal 
should  be  sustained,  and  the  appeal  dismissed. 

2.  Municipal  corporations  iS=3t85(4)— Thoagh 
staituto  requires  diemlssal  for  cause  and  aft- 
er hearing,  oonncii  can  retire  policemen  to 
eligible  list     . 

Though  under  Bev.  Codee,  fi  3306,  3308,  a 
member  of  the  police  department  of  a  city  can- 
not be  dismissed  except  for  cause  and  after  a 
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hearing  or  trial,  the  city  council  has  authority 
to  retire  a  member  or  any  number  of  members 
of  the  police  department  to  the  eligible  list 
on  8  good-faith  determination  that  their  serv- 
ices are  not  required. 

3.  Municipal    corporations   €=»I85(4)— Council 
may  not  remove  assistant  city  Jailer  and  ap- 
point another  without  charges  and  hearing. 
Under  an  ordinance  of  the  city  of  Butte, 
No.  823,  adopted  in  1908  in  conformity  with 
the  Metropolitan  Police  Law,  creating  the  of- 
fice of  city  jailer  and  two  assistant  city  jailers, 
city  council  •  was  without  authority  to  remove 
an  assistant  jaUer  from  his  office  and  to  place 
another  in  liis  stead,  on  the  ground  that  his 
services  were  not  required,  and  not  on  charg- 
es and  after  hearing,  in  compliance  with  Rev. 
Codes,  §§  3306,  330a 

Appeal  from  District  Court,  Sliver*  Bow 
County;  John  V.  Dwyer,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  Peter  T.  Breen,  against  the  Mayor  of  the 
City  of  Butte,  William  T.  Stodden,  incumbent 
From  Judgment  awarding  peremptory  writ, 
.defendant  appeals.    Affirmed. 

Robert  I/.  Clinton,  K.  D.  Elderkln,  and  O. 
P.  Jnttner,  all  of  Butte,  for  appellant. 

Moloney  &  Andrew,  of  Butte,  for  respond- 
ent. 

MATTHEWS,  J.  Respondent  Breen,  here- 
after for  convenience  called  the  plaintUT,  In- 
stituted proceeding  in  mandamus  against  ap- 
pellant hereafter  referred  to  as  the  defend- 
ant, to  compel  his  restoration  as  assistant 
city  jailer  in  the  police  department  of  Butte. 
This  appeal  is  from  the  judgment  of  the  dls 
trict  court  awarding  the  peremptory  writ, 
filed  and  entered  September  14,  1919.  The 
bin  of  exceptions  herein  was  settled  October 
14,  1919. 

On  March  25,  1920,  plaintiff  filed  In  this 
court  a  motion  to  dismiss  the  appeal  on  the 
ground  that  defendant  had  fully  complied 
with  the  writ  and  satisfied  the  judgment  In 
support  of  this  motion  he  filed,  on  May  25, 
1920,  affidavits  to  the  effect  that  on  Septem- 
ber 14,  1019,  the  very  day  of  the  issuance  of 
the  writ  B.  L.  Clinton,  city  attorney  and 
counsel  for  defendant  notified  plalntlft  to 
return,  and  instructed  the  city  jailer  to  return 
plaintiff  to  his  position,  which  was  done,  and 
he  has  ever  since  retained  the  position  and 
received  his  monthly  warrants  signed  by  the 
defendant  mayor, 

II]  If  plaintiff  was  restored  to  his  position 
by  the  mayor,  acting  within  his  authority  and 
in  obedience  to  the  peremptory  writ,  the  mat- 
ter comes  within  the  rule  laid  down  in  the 
case  of  In  re  Blacls's  Estate,  32  Mont  51,  70 
•  Pac.  654,  the  motion  should  be  sustained,  and 
this  appeal  dismissed.  However,  neither  the 
record  nor  the  motion  papers  show  a  return 
of  the  writ  or  any  action  taken  by  the  defend- 
ant In  obedience  thereto;    the  city  attorney 


was  without  authority  to  direct  the  restora- 
tion of  the  officer,  and  It  is  at  least  question- 
able whether  the  signing  of  salary  warrants 
by  the  mayor,  while  the  appeal  was  pending, 
would  constitute  a  ratification  of  the  return 
of  the  officer  to  his  position.  The  question 
may  be  .raised  at  any  time;  and,  if  this  ap- 
peal is  dismissed  without  a  determination  on 
the  merits,  further  litigation  would  result  or 
the  legal  status  of  the  respective  parties  be 
left  in  doubt  We  deem  it  proper,  therefore, 
to  pass,  without  determining  the  question  pre- 
sented by  the  motion,  to  a  consideration  of 
the  case  on  its  merits. 

The  undisputed  facts  are  that  plaintiff  was 
a  duly  appointed  and  qualified  member  of  the 
police  department  of  the  city  of  Butte,  and, 
having  served  the  probationary  period  of  six 
months,  under  the  Metropolitan  Police  Law, 
trs  assistant  city  Jalier,  that  he  was,  on  the 
16th  day  of  April,  1019,  permanently  appoint- 
ed By  the  defendant  to  that  position;  and 
that  he  thereupon  gave  his  bond  In  the  sum 
of  $2,500  for  the  faithful  performance  of  his 
duties.  On  May  28,  1919,  the  mayor,  finding 
the  shrinkage  In  the  city's  finances,  through 
discontinuance  of  the  Jlquor  Uc^ises,  amount- 
ing to  some  $66,000  per  annum,  increase  in 
wages  and  cost  of  materials,  made  retrench- 
ment imperative,  and  that  owing  to  the  dos- 
ing of  the  saloons  and,  perhaps,  other  causes, 
the  city  could  well  dispense  with  practically 
<me-thlrd  of  the  police  force,  recommended  to 
the  council  the  placing  of  20  members  of  the 
police  department  on  the  eligible  list  without 
pay  until  reinstated  by  the  council.  The 
council  accepted  the  recomjnendation,  and 
passed  a  resolution  to  that  effect  embodying 
their  reasons  for  so  doing  in  the  resolution, 
and  placing  on  the  list  the  20  men  last  ap- 
pointed to  the  police  department  among 
thefb,  the  plaintiff. 

[2]  While  it  is  true  that  under  our  statute 
(Rev.  Codes,  !  3306),  a  member  of  the  police 
department  cannot  be  dismissed  except  for 
cause  and  after  a  bearing  or  trial  (section 
3308;  State  ex  rel.  Quintln  v,  Edwards,  40 
Mont  287,  106  Pac.  605,  20  Ann.  Cas.  239), 
there  can  be  no  doubt  at  this  time  of  the  au- 
thority of  the  city  council  to  retire  a  member, 
or  any  number  of  the  members,  of  the  police 
department  to  the  eligible  list,  on  a  deter- 
mination, in  good  faith,  that  tite  necessities 
of  the  city  do  not  require  their  services.  The 
city  council  has  control  over  the  affairs  of 
the  city,  and  has  not  only  authority,  but  it  is 
its  duty,  to  see  that  those  affairs  are  econom- 
ically administered,  and  that  there  shall  be 
no  useless  expenditure  of  the- city's  funds. 

It  can  be  readily  tmderstood  that  in  many 
instances,  especially  in  those  cities  dependent 
largely  for  their  prosperity  and  population  oo 
mining  operations,  and  where,  consequently, 
the  needs  as  to  police  protection  fiuctuate  fre- 
quently, the  officials  upon  whom  rests  this 
duty  to  protect  the  city's  finances  must  o' 
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necessity,  be  vested  not  only  with  power  to 
Increase  the  police  force  to  meet  either  grow- 
ing or  sudden  demands,  but  to  thereafter  re- 
duce the  force,  with  a  decrease  of  the  de- 
mands, by  retiring  to  the  eligible  list  those 
members  of  the  force  last  appointed  and 
whose  services  are  no  longer  needed.  This 
question  has  been  fully  dlsiwsed  of  In  the 
cases  of  State  ex  rel.  Rowling  v.  Mayor  of 
Butte,  43  Mont.  331,  117  Pac.  604,  and  State 
ex  rel  Dwyer  v.  Duncan,  49  Mont.  54,  140 
Pac.  95.  It  Is  therefore  clear  that,  If  the 
plalntifT  was  merely  a  patrolman  and  one  of 
the  number  thus,  for  economical  reasons,  r^ 
tired  to  the  eligible  list,  be  has  no  Just  cause 
of  complaint,  even  though  his  particular  work 
Is  performed  by  some  member  of  the  force 
atlll  retained. 

The  position  of  Jailer  is  one  which  might, 
we  assume,  be  filled  by  any  patrolman,  and 
the  council  might  properly  have  provided  that 
a  certain  liumber  of  patrolmen  be  from  time 
to  time  assigned  to  act  as  Jailers,  Just  as  they 
are  to  tba»"plaln  clothes  squad,"  the  traffic 
force,  or  any  particular  beat  This,  however, 
was  not  done,  but  the  council,  in  1908,  in  con- 
formity with  the  Metropolitan  Police  Law, 
established  the  police  department,  with  all  Its 
divisions  and  offices,  by  special  ordinances, 
among  which  we  find  Ordinance  823,  which 
reads  In  part  as  follows: 

"The  offices  of  city  jailer  and  two  assistant 
city  jailers  are  hereby  created  and  each  of  them 
are  hereby  conatitated  as  members  of  the  po- 
lice department." 

[3]  Thus  we  have  the  creation  of  three  dis- 
tinct "offices"  within  the  police  department; 
no  one  of  these  offices  was  vacated  by  the 
council  by  Its  resolution  of  retrenchment; 
but  we  find  from  the  record  that  ImmedUTtely 
upon  the  retirement  of  plaintiff,  a  patrolman, 
older  In  point  of  service,  was  called  In  to  take 
his  office.  This  being  the  condition  of  af- 
fairs In  the  police  department  of  the  city  of 
Butte,  the  council  was  without  authority  of 
law  to  remove  plaintiff  from  his  office  and 
place  another  in  his  stead. 

Again,  the  question  presented  Is  disposed 
of  by  the  oi^ion  In  State  ex  rel.  Dwyer  v. 
Duncan,  supra.  We  see  no  distinction  be- 
tween the  position  of  a  lieutenant  of  police 
and  an  assistant  city  Jailer,  where  each  posi- 
tion is  created  and  denominated  an  "office" 
by  the  ordinance.  Khile  the  office  might  be 
vacated  for  economic  purposes,  It  cannot,  im- 
dervthe  civil  service  principle  of  the  Metro- 
politan Police  Law,  be  continued  In  operation, 
the  incumbent  removed  therefrom,  and  an- 
other placed  In  charge. 

The  Judgment  of  the  district  court  of  Silver 
Bow  county  Is  affirmed. 

Affirmed. 

BBANTLT,  0.  J.,  and  HOLLOW  AT,  HXJK- 
LT,  and  COOPER,  JJ.,  concur. 
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TUTTLE  V.  PACIFIC  MUT.  LIFE  INS.  CO. 
(No.  4167.) 

(Supreme  Court  of  Montana.    June  25,  1920.) 

1.  Insurance  «=»535— Accident  policy  bold  to 
require  notice  of  accident,  though  mode  of 
death  unknown. 

While  under  Rev.  Codes,  J  5047,  time  is 
never  considered  as  of  the  essence  of  a  con- 
tract nnlesB  by  its  terms  expressly  so  provided, 
and  any  succinct  and  Intelligent  statement,  giv- 
ing the  information  called  for  in  a  provision  of 
the  policy  requiring  notice,  is  sufficient  to  put 
the  insurer  upon  inquiry,  to  determine  whether 
he  is  liable,  the  beneficiary  of  an  accident  policy 
must,  where  she  was  convinced  that  insured 
was  dead  as  a  result  of  accident,  but  did  not 
know  of  the  manner  of  his  deatli,  give  notice 
in  accordance  with  the  stipulation  that  claim- 
ant must  deliver  immediate  written  notice  of 
any  accident  with  full  particulars. 

2.  Insuranoe  «=9538— Oral  notice  to  agent  not 
Immediate  written  notice  to  insurer  at  home 
offlce. 

Oral  notice  to  the  agent  of  the  insurer  is 
not  a  compliance  with  a  provision  of  an  acci- 
dent policy  requiring  delivery  of  immediate 
written  notice  of  accident  to  the  insurer  at  its 
home  office;  the  condition  as  to  notice  being  a 
condition  precedent  to  liability. 

3.  Insurance  e=»S39(6)  — >  Where  Insured  dis- 
appeared while  hunting  notice  of  the  accident 
neoessary,  though  mode  of  death  not  known. 

Where  it  was  believed  that  because  of  his 
failure  to  return  to  camp,  insured  had  met  his 
death  in  the  mountains^  the  daimant  must  give 
written  notice  of  accident  as  required  by  the 
accident  policy,  even  though  there  could  be  no 
determination  of  the  cause  of  insured's  death, 
until  discovery  of  his  body,  the  giving  of  notice 
and  the  forwarding  of  affirmative  proof  of 
death  being  separate  and  distinct  obligations, 
so  there  can  be  no  recovery  where  for  a  long 
period  of  time  the  claimant  utterly  failed  to 
give  any  written  notice  of  the  accident. 

4.  Insurance  «=>556(l)— Provision  as  to  waiv- 
er Is  Information  that  there  could  be  no 
waiver  by  agent. 

A  provision  that  no  waiver  should  be  valid 
unless  signed  by  the  president  or  vice  presi- 
dent, also  the  secretary  or  assistant  secretary 
of  insurer,  is  information  to  the  insured's  bene- 
ficiary under  an  accident  policy  that  provisions 
as  to  notice  could  not  be  waived  by  an  agent. 

5.  Insurance  «=»559(2)  —  Letters  from  home 
offlce  of  Insurer  not  waiver  of  provisions  as 
to  notice. 

Letters  from  the  home  office  of  an  accident 
insurer,  stating  that  It  was  not  liable  because 
the  mode  of  death  could  not  be  shown,  and  de- 
nying liability  on  the  further  ground  that  the 
requirements  as  to  notice  were  not  met,  can- 
not be  deemed  a  waiver  of  the  policy  provisions 
as  to  notice,  disregarding  the  fact  that  they 
were  not  signed  by  the  president  or  vice  pres- 
ident, etc.,  so  as  to  constitute  a  waiver;    the 
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letters  ezpressly  stating  that  no  waiver  was 
intended. 

6.  Insurance  «=3646(6)— Claimant  under  acci- 
dent policy  has  burilen  of  showing  accidental 
death. 

In  an  action  on  an  accident  policy  insuring 
against  death  from  external,  violent,  and  acci- 
dental means,  if  death  shall  result  within  90 
days,  independent  of  other  causes,  the  benefi- 
ciary seeking  recovery  has  the  burden  of  show- 
ing that  the  insured's  death  viaS  the  result  of 
an  accident  within  the  terms  of  the  policy,  and 
occurred  within  the  90  days. 

7.  Insurance  <S=>455— To  recover  on  acoldent 
policy,  death  must  be  shown  to  result  from 
accidental  means;   "accident." 

To  recover  on  an  accident  policy  insuring 
against  death  resulting  from  injuries  caused 
solely  by  external,  violent,  and  accidental 
means,  it  must  be  shown,  not  only  that  death 
was  an  acddentaj  result,  but  that  the  cause  it- 
self was  external,  violent,  and  accidental;  the 
word  "accident"  in  such  policy  meaning  an 
event  which  takes  place  without  one's  foresight 
or  expectation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acci- 
dent.] 

8.  Insnranoe  «=>646(6)— Presumption  against 
suicide  does  not  create  presumption  of  ac- 
ddental  death. 

Where  insured,  while  hunting,  met  his  death 
in  the  mountains,  and  his  body  was  not  found 
until  long  thereafter,  at  which  time  it  was  im- 
possible to  determine  the  cause  of  bis  death, 
and  a  rifie  which  be  was  carrying  when  he  left 
camp  was  not  with  the  body,  although  an  au- 
tomatic pistol  was,  the  mere  proof  of  death, 
and  that  insured,  who  went  out  in  a  storm,  was 
never  again  seen  alive,  will  not  support  recov- 
ery on  a  policy  insuring  against  death  resulting 
from  external,  violent,  and  accidental  means; 
for  while  there  is  no  presumption  of  suicide, 
etc,  there  can  be  no  presumption  tliat  the  death 
was  the  result  of  accidental  means. 

9.  Appeal  and  error  «=s>IOI0(2)— Findings  un- 
supported by  evidence. 

Judgment,  unsupported  by  evidence,  will 
be   reversed. 

Appeal  from  District  Court,  Jefferson 
County ;  Joseph  C.  Smith,  Judge. 

Action  bx  Mattle  A.  Tuttle  against  the 
Pacific  Mutual  lAU  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded,  with  di- 
rections to  enter  Judgment  for  defendant. 

Day  &  Mapes,  of  Helena,  for  appellant 
D.  M.  Kelly,  of  Butte,  and  J.  K.  Kelly,  of 
Boulder,  for  respondent 

MATTHEWS,  J.  This  action  was  brought 
by  plaintiff  on  an  accident  policy  carried  by 
her  son,  Ora  Tuttle.  The  case  was  tried  to 
the  court  sitting  without  a  jury,  and  resulted 
in  a  judgment  in  favor  of  the  plaintiff  for 
the  amount  of  the  policy. 


The  undisputed  facts  are  as  follows:  In 
1908  Ora  Tuttle  was  Insured  by  defendant 
company  "against  the  effects  of  bodily  In- 
juries sustained  during  the  term  of  this 
policy  and  caused  solely  by  external  violent 
and  accidental  means.  •  •  •  And  if 
death  shall  result  from  such  injuries  within 
ninety  days,  independent  of  all  other  causes, 
the  company  will  pay  the  principal  sum  of 
fifteen  hundred  dollars."  The  policj  was 
In  full  force  and  effect  throughout  th«  fear 
1910.  In  November  of  that  year,  Ora  Tattle, 
his  brother  R.  S.  Tuttle,  and  three  other 
young  men  went  into  the  park  district  in 
Gallatin  county  on  a  hunting  trip,  gad  es- 
tablished a  camp  at  Grayling.  On  the  morn- 
ing of  the  21st  Ora  Tuttle  left  camp  alone 
on  the  trail  of  an  elk ;  it  was  then  snowing 
hard,  and  a.  man  could  not  be  distinguished 
at  a  hundred  yards.  The  storm  continued 
throughout  the  day  and  night,  the  tempera- 
ture remaining  slightly  below  the  freeing 
point,  not  cold  enough  to  freeze  a  person  out 
in  the  storm.  The  next  day  was  fiairly  pleas- 
ant, but  squally,  and  10  to  12  inches  of  snow 
had  then  fallen.  The  second  day  a  heavy 
storm  broke,  and  continued  for  8  or  10  days, 
and  the  snow  then  appeared  to  be  several 
feet  deep.  On  leaving  camp,  Tuttle  took 
with  him  a  rifle,  an  automatic'  pistol,  and 
provisions  sufficient  for  the  day.  As  night 
approached  and  he  did  not  return,  his  com- 
panions instituted  a  search  for  him,  building 
signal  fires  and  discharging  their  rifles,  but 
without  receiving  any  response.  The  search 
was  continued  until 'the  following  February, 
but  no  trace  of  the  missing  man  was  found. 
On  October  2  or  3,  1913,  his  remains  were 
found  in  a  small  park  about  two  miles  from 
the  location  of  the  camp.  A  small  canyon  In- 
tervened, necessitating  a  detour,  requiring 
one  to  travel  approximately  five  miles  from 
the  camp  to  the  place  where  the  remains 
were  found.  R.  S.  Tuttle  Identified  the  cloth- 
ing and  shoes  as  those  of  Ora  Tuttle.  His 
watch  was  still  in  the  vest  pocket  and  his 
automatic  in  the  trousers  pocket;  the  rlfie 
was  nowliere  In  the  vicinity.  Only  the  larger 
bones  of  the  body  remained;  most  of  these 
were  with  the  clothing.  The  skull,  however, 
was  found  in  a  shallow  gulch  some  30  feet 
distant  and  the  shoes  Tuttle  had  worn  were 
found  near  the  skull.  There  was  no  cliff  or 
other  point  from  whlc^deceased  could  have 
fallen  to  his  death.  TlJ  remains  were  taken 
to  Whitehall,  and  on  the  9th  day  of  October, 
1913,  were  burled. 

The  plaintiff  testified  that  shortly  after 
the  disappearance  of  Ora  Tuttle,  she  had  a 
conversation  with  the  local  agent  of  the  com- 
pany and  that — 

"I  asked  him  if  the  boy  was  dead  if  I  would 
have  to  write  the  company  for  proofs— for 
blanks  anyway.  He  said  No,  he  would  attend 
to  that  himself.     And  then  I  asked  him  if  I 
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would  bare  to  keep 'his  payments  ap.  He  said 
No,  I  would  not  have  to  do  that.  Be  assured 
me  that  he  did  not  think  the  boy  was  dead; 
that  he  thought  he  would  come  home  after  a 
litUe." 

On  June  19,  1911,  Ike  E.  O.  Pace,  Esq.,  an 
attorney  at  Whitehall,  notified  the  com- 
pany by  letter  of  the  disappearance  of  Tut- 
tle  and  of  the  search  made  for  bis  remains, 
and  closed  with  the  statement: 

"There  is  no  doubt,  however,  that  the  young 
man  is  dead,  and  probably  was  either  accidental- 
ly shot  or  received  some  serious  fall,  or  was  at- 
tacked by  some  wild  animal  which  accident  re- 
sulted in  his  death." 

On  October  20,  1913,  plaintiff  notified  the 
local  agent  in  writing  of  the  finding  of  the 
body,  and  requested  Instruction  as  to  what 
was  required  of  her  as  to  "proof  and  state- 
ment" The  letter  was  forwarded  to  and  an- 
swered by  the  head  office,  to  the  effect  that 
the  last  policy  carried  by  Ora  Tuttle  was  in 
1910,  and  that  "the  conditions  of  it  are  such 
that  It  would  appear  that  no  claim  exists 
thereunder."  The  plaintiff  replied,  reciting 
her  conversation  In  1910  with  the  local  agent 
and  stating  that  she  would  be  glad  to  bear 
further  from  the  company.  Thereafter,  on 
January  30,  1914,  J.  L.  Wines,  Esq.,  an  at- 
torney, took  the  matter  up  with  the  company, 
and  was  advised  In  writing  that — 

"It  appears  impossible  to  show  the  manner 
of  such  death.  Such  being  the  fact,  it  is  im- 
possible to  determine  whether  the  case  falls 
within  the  terms  of  the  policy,  said  policy  being 
one  of  limited  liability.  Furthermore,  it  ap- 
pears from  an  examination  of  the  files  that  the 
provisions  of  the  contract  in  regard  to  giving 
notice  and  submitting  proofs  have  not  been 
complied  with.  You  will,  of  course,  understand 
that  the  action  of  the  company  in  writing  you 
as  above  is  not  to  be  construed  as  a  waiver  or 
impairment  of  any  defense  which  it  may  have  to 
any  action  upon  the  policy." 

The  amended  complaint  alleges  that— 

"Ora  Tuttle  came  to  his  death  by  bodily  inju- 
ries sustained,  caused  by  external,  violent,  and 
accidental  means,  and  resulting  in  his  death  and 
disability,  independent  of  all  other  causes." 

It  then  recites  the  facts,  substantially  as 
hereinbefore  stated.  It  then  alleges  the 
conversation  with  the  local  agent  and  the 
subsequent  writing  of  the  letter  referred  to 
above,  with  the  contents,  but  continuing, 
"and  asking  him  If  he  would  look  after  the 
matter  as  he  said  he  would."  This  latter 
request  does  not,  however,  appear  In  the  let- 
ter which  was  introduced  In  evidence.  The 
complaint  then  alleges  the  notice  of  June 
19,  1911,  and,  after  stating  the  contents, 
avers  that — 

"At  the  same  time  requested  that  proper 
blanks  be  forwarded  to  her  to  make  the  nec- 
essary written  affirmative  proof  of  death." 
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The  letter,  also  Introduced  In  evidence, 
does  not  contain  the  request  quoted  above 
from  the  complaint 

The  complaint  further  alleges  that  notice 
of  death  was  given  and  liability  denied 
within  the  120  days  as  required  by  the  policy, 
"after  ascertaining  the  fact  of  death";  that 
defendant  failed,  neglected,  and  refused  to 
furnish  the  blanks,  and  plaintiff  was  unable, 
therefore,  to  furnish  the  proof  required,  and 
was  thereby  excused  from  furnishing  other 
proof  than  that  submitted,  and  that  defend- 
ant waived  any  advantage  that  it  might 
have  claimed  by  reason  of  the  failure  of 
plaintiff. 

The  defendant  demurred  to  the  amended 
complaint  on  the  ground  that  It  did  not  state 
facts  sniffldent  to  constitute  a  cause  of  ac- 
tion, pointing  out  the  failure  to  state  In  what 
manner  the  injuries  were  sustained,  or  that 
they  were  caused  by  external,  violent,  and 
accidental  means ;  that  the  complaint  shows 
a  failure  to  give  the  required  notices,  and 
does  not  state  facts  sufficient  to  constitute 
a  waiver.  The  demurrer  was  overruled,  and 
defendant  answered,  and  thereafter  the 
cause  was  tried  to  the  court  sitting  without 
a  Jury.  The  plaintiff  having  rested,  defend- 
ant moved  the  court  to  find  the  Issues  in 
its  favor,  which  motion  was  denied.  The  de- 
fendant Introduced  no  evidence,  and  the 
court  made  its  findings,  to  the  effect  that 
Ora  Tuttle  came  to  his  death  by  external, 
violent,  and  accidental  means  on  or  about 
the  22d  day  of  November,  1910,  at  which 
time  he  was  Insured  in  defendant  com- 
pany, and  that  plaintiff  was  his  beneficiary; 
that  the  facts  did  not  come  to  the  knowl- 
edge of  plaintiff  until  October,  1913,  and  in 
the  interim  plaintiff  did  not  know  the  actual 
fate  of  Ora  Tuttle,  or  that  he  was  In  fact 
dead ;  that  after  the  discovery  of  his  death, 
and  within  the  time  provided  in  the  poUcy, 
plaintiff  duly  notified  defendant  of  the  death : 
that  the  amount  of  the  policy  was  due  and 
payable  January  30,  1914,  at  which  time  de- 
fendant refused  payment  The  court  there-' 
upon  recited  Its  conclusions  of  law  that  the 
plaintiff  was  entitled  to  a  Judgment,  and  en- 
tered judgment  accordingly.  The  appeal  is 
from  the  Judgment. 

The  specifications  of  error  herein  are  that 
the  court  erred  In  (1)  overruling  the  demur- 
rer to  the  amended  complaint;  (2)  refusing 
to  grant  the  motion  to  find  the  Issues  for  de- 
fendant ;  (3)  finding  that  Ora  Tuttle  came  to 
his  death  by  external,  violent,  and  accidental 
means  on  or  about  November  22,  1910;  and 
(4)  finding  as  a  conclusion  of  law  that  plain- 
tiff was  entitled  to  Judgment. 

1.  In  overruling  the  demurrer  the  coUrt 
evidently  considered  the  general  allegations 
of  the  complaint  sufllcient,  to  be  thereafter 
aided  by  proof  of  specific  facts,  and  dis- 
regarded the  recitation  of  evidence  as  sur-  • 
plusage.    The  case  was  thereafter  tried,  and 
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all  the  facts,  concerning  the  death  of  Tuttle, 
that  could  possibly  be  developed  were  brought 
out.  No  good  purpose  could  now  be  served 
by  a  new  trial,  and  we  are  of  the  opinion 
that  the  matter  should  be  disposed  of  on  Its 
merits.  We  will  therefore  pass,  without  de- 
ciding, the  question  of  the  correctness  of  the 
court's  ruling  on  the  demurrer. 

[1]  2.  The  motion  to  find  the  issues  in  fa- 
vor of  the  defendant  Is  based  on  the  ground 
of  alleged  insufficiency  of  the  evidence  to  es- 
tablish (a)  that  death  resulted  from  Injuries 
sustained,  caused  solely  by  external,  violent, 
and  accidental  means;  (b)  that  Immediate 
written  notice  of  the  accident  was  given  in 
accordance  with  the  terms  of  the  contract; 
or  (c)  that  written  affirmative  proof  of  death 
by  such  means  was  made  within  the  time  re- 
quired by  the  terms  of  the  contract;  or  (d) 
that  there  was  a  waiver  of  such  conditions 
by  the  company.  The  grounds  designated 
(a),  (b),  and  (c),  are  so  closely  allied  that 
they  will  be  considered  together. 

The  policy  here  under  consideration  con- 
tains the  following  provisions: 

"6.  The  claimant  must  deliver  to  the  com- 
pany at  its  home  office  in  Ijos  Angeles,  Cali- 
fornia, immediate  written  notice  of  any  acci- 
dent, with  full  particulars  and  name  and  ad- 
dress of  insured,  and  deliver  to  the  company 
at  its  said  home  office  written  affirmative  proof 
of  such  injuries  or  death  and  whether  said  in- 
juries or  death  were  caused  by  external,  vio- 
lent and  accidental  means  within  the  terms  of 
this  policy;  and  so  furnish  such  proof  as  to 
death  *  *  •  within  one  hundred  and  twenty 
days  from  time  of  accident;  or  no  claim  shall 
arise  or  be  valid." 

"9.  No  alteration  or  waiver  of  the  conditions 
or  provisions  of  this  policy  or  said  application 
shall  be  valid  unless  in  writing  at  the  company's 
home  office  and  8it;ned  by  the  president  or  vice 
president  and  also  the  secretary  or  assistant 
secretary;  nor  shall  notice  to  or  knowledge 
of  any  person  of  anything  not  written  in  said 
application  be  held  to  effect  a  waiver ,or  estop- 
pel upon  the  company,  or  affect  the  provisions 
of  this  contract." 

While,  in  this  state,  "time  is  never  con- 
sidered as  of  the  essence  of  a  contract,  un- 
less by  Its  terms  expressly  so  provided"  (Kev. 
Codes,  S  5047),  and  "any  succinct  and  Intelli- 
gent statement,  giving  the  information  called 
for  by  the  stipulation  in  the  policy,  whether 
verified  or  not,  or  whether  by  eyewitness  or 
not,  is  sufficient  to  put  the  Insurer  upon  In- 
quiry to  determine  whether  he  is  liable"  (Da 
Rln  V.  Casualty  Co.,  41  Mont.  175,  108  Pac. 
649,  27  I*  «.  A.  IN.  S.]  1164,  137  Am.  St 
Rep.  709),  under  the  above  quoted  provision 
"6"  some  notice,  "with  full  particulars  and 
the  name  and  address  of  insured,"  should 
have  been  given  to  the  company  at  its  "home 
office."  And  while  the  beneficiary  did  not 
know,  Immediately  after  the  accident,  the 
exact  facts  concerning  the  manner  in  which 
insured  had  met  his  death,  she  was,  within 


a  reasonable  time  after  his  disappearance, 
fully  convinced  of  his  death,  and,  under  the 
terms  of  the  contract  either  she,  or  some 
one  acting  in  her  behalf,  should  have  given 
the  required  notice  to  the  company  at  its 
home  office. 

[2]  In  the  absence  of  proof  that  the  facts 
related  were  communicated  to  the  home  of- 
fice, notice  to  the  local  agent  during  the  in- 
formal conversation  held  shortly  after  the 
disappearance  of  Ora  Tuttle,  could  not,  un- 
der any  circumstances,  be  held  to  meet  the 
requirement  of  the  contract  that  immediate 
notice  be  given  to  the  "company  at  its  home 
office."  As  was  said  In  Hatch  v.  United 
States  Casualty  Co.,  197  Mass.  101,  83  N.  E. 
398  (14  L.  R.  A.  [N.  S.]  503.  125  Am.  St  Rep. 
332,  14  Ann.  Cas.  290): 

"The  promise  to  insure  is  not  absolute  but 
conditional.  The  condition  is  that  the  notice, 
whatever  it  may  be  and  by  whomsoever  or 
whenever  given  shall  be  given.  It  is  a  condition 
precedent  to  the  creation  of  liability  or  the  life 
of  the  promise;  or,  to  pnt  it  perhaps  in  a  bet- 
ter way,  the  giving  of  the  notice  is  one  of  the 
essentials  of  the  cause  of  action.  *  *  *  If 
it  be  said,  as  it  sometimes  is,  that  such  a  de- 
fense is  purely  technical,  the  answer  (if  one  is 
needed)  is  that  the  provision  for  notice  is  of 
the  essence  of  the  contract  that  it  is  manifest- 
ly an  important  provision  for  the  protection  of 
the  insurer  against  fraudulent  claims,  and  also 
against  those  which,  although  made  in  good 
faith,  are  not  valid.  It  is  a  provision  which 
tends  to  the  elucidation  of  the  troth  when  the 
claim  for  indemnity  is  made.  It  was  one  to 
which  the  insured  agreed,  and  it  Is  not  unrea- 
sonable." 

[3]  The  giving  of  the  notice  of  the  acci- 
dent, and  the  forwarding  of  affirmative  proot 
of  death,  are  two  separate  and  distinct  obli- 
gations. Under  the  circumstances  of  this 
case,  the  latter  obligation  could  not  be  met 
until  after  the  discovery  of  the  body  and  a 
determination  of  the  cause  of  death,  if  It 
was  then  possible;  but  the  fact  of  the  acci- 
dent, if  any,  with  Its  attendant  circumstanc- 
es, was  known  to  plaintiff  within  a  few 
days  after  the  disappearance,  but  no  notice 
thereof  was  given  until  June  19,  1911,  nearly 
seven  months  thereafter. 

In  the  case  of  Foster  v.  Fidelity  &  Casual- 
ty Co.,  reported  in  99  Wis.  447,  75  N.  W.  69, 
40  L.  R.  A.  833,  it  was  held  that  where  the 
benefldary  satisfied  herself  after  investiga- 
tion that  her  son's  death  was  accidental,  but 
did  not  give  notice  until  29  days  thereafter, 
she  did  not  bring  herself  within  the  require- 
ment of  "immediate  notice." 

There  is  a  class  of  cases  which  holds  that 
the  time  within  which  notice  must  be  given 
does  not  begin  to  run  until  the  discovery  of 
the  facts  upon  which  the  claim  is  based. 
Trippe  v.  Provident  Fund  Society,  140  N.  T. 
23,  35  N.  E.  316,  22  L.  R.  A.  432,  37  Am.  St 
Rep.  529;  Munz  v.  Standard  L.  A,  Ins.  Co., 
26  Utah,  69,  72  Pac.  182,  ^  L.  R.  A.  485,  99 
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Am.  St  Rep.  830;  Jennings  v.  Brotherhood 
Ace.  Co.,  44  Colo.  68,  90  Pac.  9S2.  18  L.  R.  A. 
(N.  S.)  109,  13  Am.  St.  Rep.  109.  But  these 
cases  are  of  little  assistance  here ;  for  leav- 
ing out  the  question  of  death,  with  which  this 
preliminary  notice  Is  not  concerned,  the  facts 
relating  to  the  accident.  If  any,  were  known 
to  plaintiff  at  the  time  she  was  notified  of  the 
loss  of  her  son  in  a  storm. 

The  plaintiff  contends  that  she  was  not  re- 
quired to  Rive  notice  until  after  the  establish- 
ment of  the  fact  that  the  assured  was  dead. 
If  this  were  true,  no  such  notice  as  Is  re- 
quired by  the  terms  of  the  contract  was  even 
given,  as  it  would  exclude  the  letter  of  June 
19,  1911,  which  contained  the  only  written 
no.tlce  furnished  the  company  at  any  time, 
attempting  a  recital  of  the  facts.  There  is 
no  evidence  of  a  compliance  with  the  require- 
ment of  written  afllnnatlve  proof  of  death; 
the  letter  of  October  20,  1913,  written  to 
the  local  agent,  but  forwarded  to  the  home 
office,  goes  no  further  than  to  state  that  the 
"remains  of  my  son  Ora  Tuttle  have  been 
found."  What  communication  was  made  by 
Attorney  Wines* Is  not  disclosed,  and  appears 
to  have  been  made  orally,  while  the  stipula- 
tion in  the  contract  is  that  it  be  made  in 
writing,  and  was  made  more  than  three 
months  after  the  discovery  of  the  body. 

[4,  5]  As  to  waiver,  the  insurer  and  the  in- 
sured mutually  agreed  that — 

"No  waiver  •  •  «  shall  be  valid  unless  in 
writing  at  the  home  office  and  signed  by  the 
president  or  vice  president  and  also  the  secre- 
tary or  assistant  secretary." 

Where  th^  policy  contains  a  provision 
against  waiver  by  an  agent,  it  is  both  notice 
to  and  agreement  by  the  policy  holder  that 
no  agent  of  the  company  has  authority  to 
waive  the  condition.  Collins  v.  Metroix)litan 
Life  Ins.  Co.,  32  Mont.  329,  80  Pac.  609,  1092, 
108  Am.  St.  Rep.  578;  Travelers'  Ins.  Co. 
V.  Meyers,  62  Ohio  St.  529,  57  N.  E.  458,  49 
L.  R.  A.  760. 

Three  letters,  admittedly  coming  from  the 
home  office,  were  introduced,  and  the  mate- 
rial parts  of  their  contents  have  been  here- 
tofore quoted.  No  one  of  these  letters  Is 
signed  as  provided  for  in  the  policy ;  but  we 
shall  not  pass  upon  the  question  as  to  wheth- 
er such  requirement  is  reasonable  or  not,  as, 
in  our  opinion,  nothing  contained  In  the  let- 
ters could  constitute  a  waiver,  even  though 
signed. 

[6-1]  3.  The  first  ground  mentioned  in  the 
motion  for  findings  in  favor  of  the  defend- 
ant, and  the  third  and  fourth  assignments  of 
error,  are  based  on  the  lack  of  evidence  to 
establish  death  by  external,  violent,  and 
accidental  means.  The  evidence,  heretofore 
quoted,  establishes  the  fact  of  death,  but  the 
manner  in  which  the  insured  met  his  death 
is  left  entirely  to  conjecture.  The  policy  on 
which  the  action  was  brought  is  not  an  ordi- 
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nary  life  insurance  policy,  but  an  accident 
policy,  in  which  the  liability  of  the  company 
is  specifically  limited  to  insurance  "against 
the  effect  of  bodily  injuries  sustained  during 
the  term  of  the  policy,  and  caused  solely  by 
external,  violent,  and  accidental  means,"  and, 
under  the  terms  of  which,  "if  death  shall 
result  from  such  Injuries  within  ninety  days, 
independent  of  all  other  causes,  the  company 
will  pay  the  principal  sum  of  fifteen  hun- 
dred dollars."  The  burden  of  proof  was  up- 
on the  plaintiff  to  show,  not  only  the  death 
of  the  Insured,  but  also  that  the  death  was 
caused  by  injuries  sustained  by  the  insult 
by  external,  violent,  and  accidental  means, 
and  resulted  within  90  days  after  the  in- 
Jury.  In  other  words,  the  plaintiff  must  not 
only  show  death,  but  death  resulting  from 
accident  within  the  meaning  of  the  policy. 
Price  v.  Occidental  Life  Ins.  Co.,  169  Cal. 
800,  147  Pae  1175;  Rock  v.  Travelers'  Ins. 
Co.,  172  Cal.  463,  156  Pac.  1029,  L.  R.  A. 
19ieE,  1196 ;  Vernon  v.  Iowa  State  T.  Ass'n, 
158  Iowa,  597,  138  N.  W.  696;  Wilkinson  v. 
^tna  Life  Ins.  Co.,  240  111.  206,  88  N.  B. 
550,  25  L.  R.  A.  (N.  S.)  1256,  130  Am.  St.  Rep. 
269;  Wright  v.  Order  of  U.  T.  C,  188  Mo. 
App.  457,  174  S.  W.  833;  Laesslg  v.  Travel- 
ers' Pro.  Ass'n,  169  Mo.  272,  69  S.  W.  469 ; 
Hatch  V.  U.  S.  Casualty  Co.,  197  Mass.  101, 
104,  83  N.  E.  398,  14  L.  R.  A.  (N.  S.)  503,  125 
Am.  St.  Rep.  332,  14  Ann.  Cas.  290;  Smith 
V.  Travelers'  Pro.  Ass'n,  219  Mass.  147',  106 
N.  E.  607,  I*  R.  A.  1915B,  872. 

In  the  case  of  Laessig  v.  Travelers'  Pro. 
Ass'n,  supra,  the  court  said: 

"The  proof  of  acddental  death  is  the  essen- 
tial prerequisite  and  condition  precedent  to  the 
right  to  recover  on  an  accident  insurance  pol- 
icy. This  is  the  distinruishinK  feature  between 
accident  policies  and  ordinary  life  policies.  In 
the  latter,  to  make  out  a  .prima  facie  case  it 
Is  only  necessary  for  the  plaintiff  to  show  the 
contract  after  the  death,  •  ♦  •  whereas,  in 
the  former,  t'he  condition  precedent  to  a  recov- 
ery is  not  simply  the  natural  death,  but  the 
death  from  accident.  Hence  in  suits  upon  ac- 
cident policies  the  burden  of  proof  is  upon  the 
plaintiff  (subject  to  the  limitation  that  it  is 
not  presumed  as  a  matter  of  law  that  the  de- 
ceased took  his  own  life  or  was  murdered)  to 
show  tliat  the  death  was  caused  by  external 
violence  and  by  accidental  means.  This  is  ex- 
actly what  the  policy  or  contract  itself  pro- 
vides. And  tbis  is  the  rule  laid  down  by  Mr. 
Justice  Harlan,  in  the  Supreme  Court  of  the 
United  States,  in  Insurance  Co.  v.  McConkey, 
127  U.  S.  661.  •  •  *  As  mere  proof  of  in- 
jury in  a  damage  case  will  not  entitle  plaintiff 
to  recover,  but  negligence  of  the  defendant 
.must  be  shown,  so  in  a  suit  upon  an  accident 
policy  mere  proof  of  injury  or  death  win  not 
entitle  the  plaintiff  to  recover,  but  the  injury 
or  death  must  be  shown  to  be  due  to  an  acci- 
dental cause." 

There  is  a  clear  distinction  between  acci- 
dental death  and  death  by  accidental  means; 
the  latter  only  is  covered  by  the  policy.    Tbus 
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In  Smith  y.  Insurance  Co.,  snpra,  we  find  the 
rule  stated  as  follows: 

"It  is  not  Buffident  that  the  death  or  the  ill- 
ness that  caused  the  death  may  have  been  an 
accidental  result  of  the  external  cause,  but  tb^t 
cause  itself  must  have  been,  not  only  external 
and  violent,  but  also  accidental  [dting  a  long 
list  of  authorities]." 

The  word  "accident,"  in  accident  policies, 
means  an  event  which  takes  place  without 
one's  foresight  or  expectation.  A  result, 
though  unexpected,  is  not  an  accident;  the 
means  or  cause  must  be  accidental. 

Death  resulting  from  voluntary  physical 
exertion  or  from  intentional  acts  of  the  in- 
sured is  not  aoddental,  nor  is  disease  or 
death  caused  by  the  vicissitudes  of  climate 
or  atmosphere  the  result  o'f  an  accident ;  but 
where,  in  the  act  which  precedes  an  injury, 
something  unforeseen  or  unusual  occurs 
which  produces  the  injury,  the  injury  results 
through  accident 

In  Sinclair  v.  Maritime  Ass.  Co.,  S  EL 
&  El.  478,  the  court  says: 

*  "We  cannot  think  that  disease  produced  by 
the  action  of  a  known  cause  can  be  considered 
as  accidental.  Thus  disease  or  death,  engen- 
dered by  exposure  to  heat,  cold,  damp,  the  vi- 
cissitades,  of  climatic  or  atmospheric  influences, 
cannot,  we  think,  properly  be  said  to  be  acci- 
dental unless  bronght  about  by  circumstances 
which  may  give  it  the  character  of  accident." 

Respondent  dtes  a  number  of  cases  in 
support  of  the  contention  that  the  circum- 
stances in  this  case  supply  this  element. 
But  In  each  of  these  cases  there  is  shown 
the  element  of  accident  For  example,  in 
Travelers'  Ass'n  v.  Insurance  Co.,  10  Mani- 
toba, 537,  the  death  of  the  Insured  by  freez- 
ing was  found  to  have  been  caused  by  pro- 
longed exposure  due  to  the  breaking  down 
of  the  conveyance  in  which  he  was  riding. 

In  Manufacturers'  Accident  Indemnity  Co. 
v.  Dorgan,  58  Fed.  945,  7  C.  0.  A.  681,  22  L. 
R.  A.  620,  it  was  held  that  a  drowning,  caus- 
ed by  a  temporary  trouble  to  which  the  in- 
sured was  not  subject,  but  which  was  entire- 
ly unusual  and  uncommon,  whereby  he  fell 
Into  the  water,  was  "accidental." 

In  United  States  Mnt.  Ace.  Ass'n  v.  Hub- 
bell,  66  Ohio  St  516,  47  N.  E.  544,  40  L.  R.  A. 
463,  drowning  while  crossing  a  ford,  which 
insured  had  safely  crossed  on  previous  oc- 
casions, and  which  was  entered  only  with  the 
apprehension  of  getting  wet,  was  held  to  be 
"accidental." 


It  will  be  noted,  however,  that  in  each  of 
the  cases  the  "accidental  means"  which 
brought  about  the  death  was  shown.  Here 
the  only  evidence  is  that  the  insured  left 
camp  in  a  heavy  snowstorm,  following  the 
trail  of  an  elk;  he  had  been  reared  in  the 
mountains ;  the  weather  was  not  cold  enough 
to  freeze  a  man,  and  the  storm  did  not  in- 
crease in  violence.  The  body  was  found  but 
two  miles  from  camp,  though  insured  would 
have  had  to  walk  five  miles  in  order  to  reach 
the  spot,  a  distance  which  could  not  have 
exhausted  a  strong  young  man;  there  was 
no  place  from  which  insured  could  have  fall- 
en to  his  death.  The  rifle  he  carried  on 
leaving  camp  was  not  with  the  remains,  and 
the  automatic  was  still  in  his  pocket.  At 
the  time  the  body  was  found  it  could  not,  of 
course,  be  ascertained  whether  there  had 
been  any  marks  on  it.  WhUe  there  is  no  pre- 
sumption that  a  man  found  dead  has  been 
murdered  or  has  committed  suicide,  as  was 
stated  in  Laesslg  v.  Insurance  Co.,  supra, 
it  is  equally  true  that  no  presumption  can 
be  indulged  in  that  Insured  uRt  death  by  ex- 
ternal, violent,  and  accidental  means. 

The  insured,  having  contracted  that  the 
company  should  be  liable  only  in  case  of 
death  from  injuries  caused  solely  by  exter- 
nal, violent,  and  accidental  means,  tlie  bur- 
den of  proving  that  the  case  is  within  the 
terms  of  the  policy  rested  upon  plaintiff,  and 
this  burden,  in  our  (pinion,  was  not  sustain- 
ed. Conjectural  causes  of  death,  which  do 
not  fall  within  the  terms  of  the  policy,  as 
that  insured  died  of  heart  failure  or  apo- 
plexy, are  as  reasonable,  under  the  evidence 
adduced,  as  those  which  fall  within  those 
terms. 

[9]  While  we  are  mindful  of  the  rule  that 
this  court  will  not  disturb  the  findings  of  the 
trial  court  where  there  is  substantial  evi- 
dence to  support  them,  in  this  case  there  is 
no  evidence  to  support  Che  finding  "that  Ora 
Tuttle  oame  to  his  death  by  external,  violent, 
and  accidental  means  on  or  about  the  22d 
day  of  November,  1910." 

The  Judgment  of  the  district  court  of  Jef- 
ferson county  is  therefore  reversed,  and  the 
cause  remanded  to  the  trial  court,  with  the 
direction  to  enter  Judgment  in  favor  of  the 
defendant.         ,j 

Reversed  and'  remanded. 

BRANTLY,  C.  J.,  and  HOLLOWAT,  BUR- 
LY, and  COOPER,  JJ.,  concur. 
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WALLACE  V.  CHICAGO,  B.  &  a  R.  CO. 
(No.  954.) 

(Supreme  Court  of  Wyoming.    July  10,  1920.) 


1.  Emlqent  domain  «=>280— Ludownar  eannot 
recover  land  taken  with  his  knowledge  after 
construction  of  road. 

Where  railroad  having  power  of  eminent 
domain,  but  without  exercising  such  power,  has 
taken  possession  of  land  necessary  to  the 
conduct  of  its  business  either  with  or  without 
the  consent  of  the  owner,  but  with  liis  Icnowl- 
edge,  and  has  constructed  its  road  and  is  oper- 
ating thereon  as  a  common  carrier,  the  owner 
cannot  recover  possession  of  the  land  but  is 
limited  to  an  action  for  damages. 

2.  Adverse  poMOsslon  «=9l3— Open,  notorious, 
and  oontlnued  possession  under  color  of  title 
sufficient. 

Open,  notorious,  and  continuous  possession 
of  real-  estate  under  color  of  title  is  sufficient 
evidence  of  notice  to  the  owner  to  start  the 
running  of  the  statute  of  limitations  in  favor 
of  an  adverse  claimant. 

3.  Eminent  domain  ^=3280— Landowner  not  ob- 
jecting to  taking  of  land  by  rallrwad  could 
not  recover  possession. 

Where  a  railroad  took  possession  of  land 
under  deed  from  former  owner  and  constructed 
its  road  thereon,  landowner  who  had  knowledge 
that  railroad  was  constructing  road  on  his  land, 
and  who  made  no'  objection,  could  not,  after 
the  road  was  constructed  and  in  operation,  re- 
cover possession,  but  was  limited  to  recovery 
of  damages. 

4.  Eminent  domain  «s»308— Award  of  damages 
for. land  proper  In  owner's  action  for  posses- 
sion. 

In  landowner's  action  against  railroad  for 
possession  of  land  on  which  railroad  had  con- 
stmcted  its  road,  the  court,  on  refusal  to  award 
owner  possession  because  of  failure  to  object 
to  construction  of  road,  may  award  owner  dam- 
ages for  the  taking  and  thus  avoid  a  multiplic- 
ity of  actions. 

5.  Eminent  domain  ^s3297--Ownsr  not  object- 
ing to  oonstraction  of  road  not  entitled  to 
value  of  company's  Improvemsnts. 

Where  railroad  took  possession  of  land  un- 
der deed  from  former  owner  and  constructed 
its  road  thereon,  owner,  who  with  knowledge 
thereof  did  not  object  to  construction  of  road, 
was  not  entitled,  on  being  subsequently  award- 
ed damages  for  the  taking,  to  recover  for  the 
value  of  improvements  placed  thereon  by  the 
railroad. 

Appeal  from  District  CJourt,  Natrona 
County ;  Charles  E.  Winter,  Judge. 

Actiou  by  C.  M.  Wallace  against  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  Com- 
pany. From  judgment  giving  him  insnffl- 
clent  relief,  plaintiff  appeals.    Affirmed. 
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William  O.  Wilson  and  George  W.  Fergu- 
son, both  of  Casper,  and  FIlllus,  Fllllus  & 
Winters,  of  Denver,  Colo.,  for  appellant. 

E.  T.  Clark,  of  Billings,  Mont.,  and  A.  C. 
Campbell  and  Nichols  &  Stlrrett,  all  of  Cas- 
per, for  respondent. 


BEARD,  O.  J.  Plalnttff  in  the  district 
court,  appellant  here,  alleged  In  his  amend- 
ed petition,  In  substance  for  a  first  cause  of 
action,  that  the  defendant  was  a  corpora- 
tion ;  that  be  was  the  owner  of  certain  lots 
situated  In  Central  addition  to  the  town 
(now  city)  of  Casper,  and  entitled  to  the 
possession  of  the  same;  that  defendant 
well  icnowlng  that  plaintiff  was  such  owner 
did,  on  or  abont  October  10,  1910,  willfully 
and  wrongfully  take  possession  of  said  lots 
and  excluded  plaintiff  therefrom  to  his  .dam- 
age In  the  sum  of  $5,000.  For  a  second 
cause  of  action,  be  averred  that  about  May 
1,  1891,  one  Wright  was  the  owner  of  the 
north  half  of  the  southeast  quarter  of  sec- 
tion 4  in  township  33  north  of  range  79 
west,  and  on  said  date  laid  out  and  platted 
said  property  In  lots  and  blocks  as  such  ad- 
dition and  filed  said  plat  or  map  In  the  of- 
fice of  the  county  derk  of  Natrona  county; 
that  Wright  conveyed  all  of  said  addition  to 
one  Champion,  trustee,  by  deed  recorded 
May  24,  1894;  that  about  March  28,  1883, 
plaintiff  by  diverse  mesne  conveyances  from 
said  Champion  trustee,  all  of  which  were 
duly  recorded,  became  the  owner  of  the  lots 
In  controversy,  and  has  ever  since  paid  the 
taxes  thereon;  that  about  October  31,  1910, 
defendant  attempted  to  acquire  title  to  said 
property  by  warranty  deed  from  William  F. 
Dunn  and  Mary  A.  Dunn,  said  deed  purport- 
ing to  convey  said  north  half  of  the  south- 
east quarter  of  section  four;  that  at  the 
date  of  the  execution  of  said  deed  the  de- 
fendant well  knew  that  said  land  ha<i;been 
platted  into  lots,  blocks,  etc.,  as  said  Cen- 
tral addition  to  Casper.  Alleges  the  taking 
of  possession  by  defendant  and  damages  as 
In  the  first  count,  and  prays: 

"(1)  For  five  thousand  ($D,000)  dollars  dam- 
ages'suffered  by  the  plaintiff  in  being  deprived 
of  the  premises  aforesaid  by  the  defendant. 
(2)  For  a  decree  that  the  plaintiff  is  the  own- 
er of  said  premises,  and  that  the  defendant  has 
no  right,  title  or  interest  therein,  and  for  re- 
covery of  the  said  premises  by  the  plaintiff,  and 
the  ejection  of  the  defendant  therefrom.  (3) 
For  such  other  and  further  relief  as  to  the 
court  shall  seem  meet  and  proper." 

The  defendant  by  Its  answer  denied  the 
allegations  of  the  first  cause  of  action  ex- 
cept that  it  was  a  corporation.  And  an- 
swering the  second  cause  of  action  admitted 
It  was  a  corporation,  averred  that  the 
Dunns  were  the  owners  of  the  land  October 
31,  1910,  and  in  possession  of  the  same,  and 
on  said  date  defendant  in  good  ftilth  and 
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for  a  valuable  consideration,  and  vlthont 
notice  or  knowledge  of  any  claim,  right,  or 
title  thereto  by  plaintiff,  acquired  from  said 
Dunns,  by  warranty  deed,  the  said  premises. 
Denied  the  other  allegations  of  said  count. 

For  a  further  defense,  defendant  alleged: 
That  at  all  times  mentioned  in  the  amend- 
ed petition  it  was  and  now  is  a  railroad 
company  and  engaged  in  the  business  of  a 
common  carrier,  Interstate  and  intrastate, 
for  hire.  That  since  October  31,  1910,  de- 
fendant has  been  in  possession  of  the  lands 
In  question  holding  the  same  adversely  to 
plalntifC  under  the  deed  from  the  Dunns. 
That  since  said  date  the  defendant  for  the 
purpose  of  conducting  Its  business  as  a  com- 
mon carrier  for  hire,  and  In  good  faith  with- 
out knowledge  that  plaintiff  had  any  claim 
or  tftle  to  the  premises,  and  with  the  knowl- 
edge, acquiescence,  and  consent  of  plaintiff, 
has  made  valuable  and  lasting  improve- 
ments thereon  exceeding  In  value  the  sum  of 
$4,000.  That  said  lands  have  become  a  nec- 
essary and  component  part  of  Its  railroad, 
and  that  to  surrender  said  land  to  plaintiff 
would  seriously  Interfere  with  the  operation 
of  said  railroad  and  prevent  defendant  from 
performing  Its  duty  to  the  public  as  a  com- 
mon carrier.  That  the  value  of  said  lands 
at  the  time  defendant  entered  Into  posses- 
sion of  the  same  and  Immediately  prior  to 
the  time  It  made  the  improvements  thereon 
did  not  exceed  the  sum  of  $250.  Wherefore 
plaintiff  is  estopped  from  claiming  title  to 
said  lands. 

Plaintiff  replied,  admitting  that  defendant 
is  a  railroad  company  engaged  in  busi- 
ness as  a  common  carrier,  and  claims  ti- 
tle to  the  lots  under  the  deed  from  the 
Dunns,  and  denying  the  other  allegations  of 
the  answer,  and  alleged  that  plaintiff  had 
beei^the  undisputed  owner  of  the  lots  since 
March  28,  1893,  and  no  action  had  been 
brought  by  defendant  or  its  grantor  to  re- 
cover the  title  or  possession,  and  pleaded 
the  statute  of  limitations. 

The  case  was  tried  to  a  Jury,  and,  after 
the  evldehce  as  to  the  title  to  the  land  was 
concluded,  counsel  for  defendant  made  the 
following  statement: 

"We  can  see  we  are  liable  to  some  damages 
for  taking  the  property.  We  are  prepared  to 
put  on  evidence  to  show  what  tiie  damages  are. 
We  think  it  is  up  to  the  plaintiff  to  state  what 
the  damages  are,  which  he  had  not  done.  At 
the  same  time  we  are  anxious  to  avoid  further 
suit  by  putting  the  whole  matter  before  this 
jury.  We  realize  Mr.  Wallace  here  purchased 
this  property  innocently,  notwithstanding  the 
fact  that  all  precautions  were  taken  by  the  of- 
ficers of  the  Burlington  road  right  of  way  men, 
attorneys,  and  all  others,  but  still  they  must 
pay  Mr.  Wallace  something." 

The  defendant  then  called  a  witness,  who 
testified  that  he  had  been  engaged  In  the 
real  estate  business  In  Casper  since  Janu- 


ary, 1905,  and  was  aoiaalnted  with  the 
property  In  controversy,  that  It  was  a  cow 
pasture  Inclosed  by  a  wire  fence  in  1910, 
without  any  streets,  alleys,  or  marks  In  It 
He  was  then  asked:  "In  1910  what  was 
that  property  worth?"  To  which  counsel  f<w 
plaintiff  made  the  objection: 

"Objected  to.  I  object  to  this  testimony  for 
the  reason  that  it  is  incompetent,  irrelevant 
and  immaterial  what  the  lots  were  worth  in 
1910,  or  in  1892,  or  any  other  time,  for  the 
reason  that  tills  is  an  action  in  ejectment  to 
recover  specific  property,  and  entirely  Immate- 
rial what  the  lots  were  worth  in  1910.  Abso- 
lutely tends  to  prove  no  issue  involved  In  this 
suit." 

.  [1]  The  court  overruled  the  objection,  to 
which  ruling  the  plaintiff  excepted.  To  un- 
derstand the  court's  ruling  it  is  necessary 
to  state  that,  while  the  petition  is  substan- 
tially in  form  an  action  In  ejectment,  the 
prayer  was  also  for  general  relief.  And  the 
answer  alleged  the  value  of  the  property 
taken  by  defendant  In  1910,  which  was  de- 
nied by  the  reply.  We  think  the  rule  has 
become  well  settled  that  when  a  railroad 
company  having  the  power  of  eminent  do- 
main, but  without  exercising  the  same,  has 
taken  possession  of  land  necessary  to  the 
conduct  of  Its  business,  either  with  or  with- 
out the  consent  of  the  owner,  but  with  his 
knowledge,  and  has  constructed  Its  road 
and  Is  operating  the  same  as  a  common  car- 
rier, the  landowner  cannot  recover  posses- 
sion of  the  land,  but  Is  limited  to  his  action 
for  the  damages  sustained  by  reason  of  such 
taking.  Roberts  v.  Northern  Pacific  Rail- 
road, 158  U.  S.  1,  11,  15  Sup.  Gt.  756.  39  L. 
Ed.  873 ;  Goodin  v.  Cincinnati  Canal  Co.,  18 
Ohio  St  169,  98  Am.  Dec  96 ; .  Ournsey  v. 
Northern  Power  Co.,  160  Cal.  699,  117  Pac. 
906,  36  L.  R.  A.  (N.  S.)  185,  and  notes ;  Cres- 
cent Canal  Co.  v.  Montgomery,  143  Cal.  248, 
76  Pac.  1032,  65  D.  R.  A.  940 ;  Flynn  v.  Bea- 
verhead County,  49  Mont  347,  141  Pac.  673; 
Miller  &  Lux  v.  Enterprise  C.  &  h.  Co.,  169 
Cal.  415,  147  Pac.  676;  Stuart,  v.  Colorado 
Eastern  R.  Co.,  61  Colo,  58,  156  Pac.  152; 
State  ex  rA.  Twiss  v.  Superior  Court  93 
Wash.  429,  161  Pac.  68 ;  9  R.  C.  li.  860,  f  29 ; 
15  Cyc.  999.  In  the  present  case  there  was 
at  least  a  question  as  to  the  validity  of 
plaintiff's  title  under  the  evidence  contained 
in  the  record.  But  we  are  relieved  from  de- 
ciding that  question  by  the  statement  o£ 
counsel  for  defendant  above  quoted;  but 
the  evidence  Is  snfiBcient  to  show  good  faith 
on  the  part  of  defendant  in  attempting  to 
acquire  title  to  the  property  In  1910,  and  in 
accepting  a  warranty  deed  from  Dunn  and* 
wife.  It  is  also  sufficient  in  our  opinion,  to 
warrant  the  conclusion  that  plaintiff  knew 
that  the  road  was  being  constructed  over  the 
land.  The  defendant  bad  taken  possession 
of  the  lots  imder  the  deed  from  Dunn,  was 
engaged   in   constructing   its   road   and   in 


Digitized  by 


Google 


"Wyo.) 


WAIiliACE  v.  CmCAOO,  B.  &  Q.  R.  CO. 
(1»0  P.) 


1001 


making  other  ImprorementB  necessary  to  Its 
operation,  and  had  expended  several  thou- 
sand dollars  therefor  long  before  this  action 
was  commenced. 

[2]  Open,  notorious,  and  continued  posses- 
sion of  real  estate  under  colpr  of  title  Is 
suflBclent  evidence  of  notice  to  the  owner  to 
start  the  running  of  the  statute  of  limita- 
tions In  favor  of  an  adverse  claimant. 
Black  V.  Tenn.  Coal,  Iron  &  R.  R.  Co.,  93 
Ala.  109,  9  South.  537 :  Murray  v.  Hoyle,  92 
Ala.  559,  9  South.  368;  King  v.  Carmlchael 
136  Ind.  20,  35  N.  B.  509,  43  Am.  St.  Rep. 
303;  Wilson  v.  Williams'  Heirs,  52  Miss. 
487;  Close  v.  Samm,  27  Iowa,  603;  Key  t. 
Jennings,  66  Mo.  356 ;  Craig  v.  Cartwrlght, 
65  Tex.  413;  Davis  v.  Baugh,  69  Cal.  568; 
1  Cyc.  998;  1  A.  &  B.  E^c.  Law,  832  et  seq. 

[3]  We  think  that  rule  is  applicable  to  a 
case  Ulte  the  present  one  to  the  extent  of 
tending  to  prove  such  knowledge  and  assent 
to  the  possession  by  the  defendant  as  to  pre- 
vent the  recovery  of  the  possession  of  the 
premises,  and  to  remit  plaintiff  to  an  action 
for  damages.  ,In  this  case  It  further  ap- 
pears that  on  December  8,  1914,  more  than 
two  years  before  this  action  was  commenc- 
ed, an  agent  of  plaintiff,  residing  in  Casper, 
wrote  to  the  defendant  stating  that  plaintiff 
was  the  owner  of  the  lots  and  asking  If  the 
company  wished  to  purchase  them.  The  de- 
fendant ,  replied  making  an  offer  for  them. 
No  further  negotiations  seem  to  have  taken 
place  between  the  parties.  There  is  also  an- 
other significant  fact  tending  to  support  the 
conclusion  of  knowledge  on  the  part  of  plain- 
tiff. The  reply  denying  knowledge  of  the 
possession  by  defendant  was  not  verified  by 
him,  but  by  one  of  his  attorneys,  and  al- 
though the  evidence  showed  the  open  and 
notorious  character  of  defendant's  posses- 
sion, and  the  above  referred  to  correspond- 
ence was  Introduced  In  evidence,  the  plain- 
tiff being  present  at  the  trial  and  testifying 
In  his  own  behalf  that  he  resided  in  Colora- 
do and  bad  never  been  to  Casper  and  had 
never  seen  the  lots  until  the  time  of  the 
trial,  he  did  not  deny  actual  knowledge  or 
Information  of  defendant's  possession  from 
the  time  It  took  possession,  which  plaintiff 
alleged  and  defendant  admitted  was  Octo- 
ber, 1910.  Plaintiff  having  made  no  objec- 
tion and  having  taken  no  action  until  long 
after  the  road  was  constructed  and  in  oper- 
ation, the  case  comes  clearly  within  the  rule 
first  herein  stated,  and  the  district  court 
correctly  ruled  that  plaintiff  was  not  enti- 
tled to  recover  possession  of  the  premises. 
In  that  situation  of  the  case,  the  plaintiff 
having  offered  no  evidence  in  support  of  his 
claim  for  damages,  there  was  but  one  of  two 
courses  for  the  court  to  pursue,  viz.,  either 
direct  a  verdict  for  defendant,  or  proceed 
with  the  case  as  an  action  for  damages. 
The  court  took  the  latter  course  and  direct- 
ed the  case  to  proceed  as  an  action  in  the 


nature  of  an  action  In  condemnation.  The 
Supreme  Court  of  Colorado,  In  Stuart  v. 
Colorado  Bastem  R.  Co.,  156  Pac.  152-166, 
In  considering  a  somewhat  similar  case  said : 

"In  such  cases  in  some  states  a  suit  in  the 
nature  of  an  action  in  equitable  ejectment  may 
.be  brought  to  compel  condemnation  and  pay- 
ment; in  other  states  the  action  is  termed  tres- 
pass to  try  title,  similar  to  ejectment;  in  other 
jarisdictions  injunction  may  be  resorted  to  in 
the  first  instance,  which  is  converted  into  a 
condemnation  proceeding;  while  in  others  the 
owner  may  bring  a  direct  action  in  the  nature 
of  an  action  in  condemnation.  But  the  form  or 
name  of  the  action  is  immaterial.  Such  actions 
are  all  akin  to  condemnation  suits,  and  are  to 
compel  condemnation  and  payment  for  tlie  right 
of  way  taken  and  the  damages  occasioned  by 
the.  taking." 

[4,  S]  In  this  case  the  defendant  pleaded, 
and  Introduced  evidence  to  the  effect,  that 
tills  land  was  necessary  for  railroad  purpos- 
es, and  alleged  the  value  of  It  when  taken. 
There  does  not  seem  to  t>e  any  substantial 
reason  why,  under  the  pleadings  in  the  case, 
the  just  compensation  guaranteed  by  the 
Constitution  to  the  plaintiff  could'  not  be 
awarded  in  this  action  as  well  as  in  anoth- 
er suit,  and  thus  avoid  a  multiplicity  of  ac- 
tions. Plaintiff,  however,  was  content  to 
rest  bis  case  solely  upon  the  proposition 
that  he  was  entitled  to  a  judgment  for  pos- 
session, and  declined  to  offer  any  evidence 
as  to  the  value  of  the  land  taken-.  The  de- 
fendant then  proved  the  value  of  the  land  in 
1910  when  It  took  possession;  and  the  court 
instructed  the  jury  to  return  a  verdict  In 
favor  of  plaintiff  for  the  value  so  proven, 
with  Interest  from  October  31,  1910,  which 
it  did,  and  the  court  rendered  judgment  ac- 
cordingly. Plaintifl'B  contentimi,  in  this 
court  is  that  he  was  entitled  to  judgment 
for  possession,  the  enforcement  of  which 
judgment  he  conceded  should  be  stayed  for 
a  reasonable  time  to  allow  defendant  to 
bring  condemnation  proceedings.  In  which 
case  he  should  recover,  not  only  the  value 
of  the  land  taken,  but  also  the  value 
of  the  improvements  placed  thereon  by 
defendant  In  other  words,  he  Insists  that 
the  defendant  should  forfeit  to  him  the 
Improvements  and  then  pay  him  their  val- 
ue. That  we  do  not  consider  either  the 
law,  equity,  or  justice.  Holding  as  we 
do  thjit  under  all  of  the  clKumstances 
disclosed  by  the  record  it  sufficiently  ap- 
pears that  the  railroad  company  in  good 
faith  under  color  of  title  took  possession 
of  the  pmnlses  and  made  the'  improve- 
ments thereon;  and  thalC  the  evidence  la 
sufficient  to  establish  notice  to  plaintiff  of 
such  occupation,  and  without  objection  on 
his  part  He  is  not,  therefore,  entitled  to 
more  than  the  value  of  the  land  at  the  time 
it  was  taken  with  Interest  from  that  date, 
but  not  to  the  value  of  the  improvements. 
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The  Jast  .compensation  to  which  he  is  enti- 
tled and  which  Is  guaranteed  to  him  by  the 
Constitution  is  payment  for  what  he  has 
lost  and  no  more.  As  said  by  the  Supreme 
Court  of  Illinois  In  C.  &  A.  R.  R.  Co.  v. 
Good^rin,  lU  111.  273,  53  Am.  Rep.  622: 

"The  'just  compensation'  required  to  be  given 
is  for  that  wliich  is  taken  from  the  owner,  and 
which  is  of  value  to  him,  and  not  for  something 
he  never  owned." 

It  would  unnecessarily  extend  this  opinion 
to  dte  and  review  the  large  number  of  de- 
cisions we  have  examined  on  this  .subject, 
and  we  shall  dte  only  the  case  of  J.  T.  &  K. 
W.  Ry:  Co.  v.  Charles  S.  Adams,  28  Fla.  631, 
10  South.  465,  14  L.  R.  A.  533,  In  the  opinion 
of  which  case  many  decisions  on  the  question 
are  reviewed.  The  plaintiff  was  deprived  of 
the  possession  of  his  land  In  1910,  and  by 
his  inaction  has  lost  the  right  to  recover  pos- 
session. Under  the  particular  circumstanc- 
es of  the  case,  Just  compensation  for  his 
loss  Is  the  value  of  the  land  at  the  time  It 
was  taken,  with  Interest  from  that  date. 
That  amount  he  was  awarded  by  the  judg- 
ment. The  judgment  of  the  district  court 
is  affirmed. 

Affirmed. 

POTTER  and  BLTDENBURGH,  JJ.,  con- 
cur. 


BOATMAN  V.  MILES.     (No.   1003.) 
(Supreme  Court  of  Wyoming.    July  19,  1920.) 

1.  Appeal  and  error  ®s>656(l)-^ppollant  may 
amend  reoord  to  make  It  conform  to  statute. 

Where  questions  in  the  transcript  of  the 
evidence  are  not  numbered  as  required  by  the 
statute,  the  court  will  grant  appellant's  motion 
for  leave  to  amend  the  record  so  as  to  make  it 
comply  with  the  statute.  ( 

2.  Appeal  and  error  ^=3766— Failure  of  brlof 
to  point  to  evidence  not  ground  for  dismissal 
where  claim  of  no  evidence  Is  made. 

Where  appellant  contends  in  his  brief  that 
there  is  no  evidence  in  the  record  to  sup- 
port the  verdict  and  judgment,  the  appeal  will 
not  be  dismissed  on  the  ground  that  the  brief 
does  not  refer  to  pages  and  portions  of  record 
where  the  questions  arise,  and  that  it  fails  to 
refer  by  page  or  number  to  any  specified  testi- 
mony on  which  appellant  relies  for  a  reversal. 

Appeal  from  District  Court,  Natrona 
County;   Ralph  Kimball,  Judge. 

Aclion  by  Roy  Boatmah  against  James  H. 
Miles.  Judgment  for  plaintiff,  and  defendant 
appeals.  On  plaintiff's  motion  to  dismiss  ap- 
peal, and  on  defendant's  motion  for  leave 
to  amend  the  record  on  appeal.  Defendant's 
motion  granted.    Plaintiff's  motion  denied. 


William  O.  Wilson  and  George  W.  Fergu- 
son, both  of  Casper,  for  appellant. 

Floyd  B.  Pendell,  of  Casper,  for  re- 
spondent. 

BEARD,  C'  J.  This  case  has  been  sub- 
mitted at  this  time  on  two  motions — one  by 
the  respondent  to  dismiss  the  appeal  on  the 
grounds:  (1)  That  the  brief  of  appellant 
does  not  contain  any  statement  of  the  points 
or  authorities  sufficient  to  Justify  the  consid- 
eration of  the  cause,  and  does  not  refer  to 
the  pages  and  portions  of  the  record  where 
the  questions  arise ;  (2)  that  the  brief  of  ap- 
pellant Is  frivolous;  (3)  that  the  record  on 
appeal  does  not  comply  with  the  requirement 
of  the  statute,  the  questions  in  the  transcript 
of  the  evidence  not  being  numbered  as  re- 
quired ;  (4)  the  brief  fails  to  refer  by  page  or 
number  to  any  specific  testimony  upon  which 
appellant  relies  for  a  reversal.  The  appel- 
lant moves  for  leave  to  withdrawn  the  rec- 
ord for  the  purpose  of  numbering  or  causing 
to  be  numbered  the  questions  as  required  by 
the  statute. 

[11  We  think  the  motion  of  appellant 
should  be  granted.  The  statute  provides,  In 
cases  wherein  a  transcript  of  the  testimony  Is 
necessary,  "the  party  appealing  shall  cause 
to  be  prepared  by  the  offidal  court  reporter 
a  complete  transcript  of  all  the  testimony 
offered  at  the  trial,  with  each  question  con- 
secutively numbered,"  etc.  The  failure  of  the 
court  reporter  to  number  the  questions  Is 
quite  analogous  to  the  failure  of  the  clerk 
of  the  district  court  to  number  the  pages  of 
the  transcript  sent  up  in  proceedings  In  error 
under  rule  10  (104  Pac.  xli),  requiring  that 
to  be  done.  Said  rule  provides  that  in  such 
case  the  court  may  on  Its  own  motion,  or  up- 
on the  motion  of  defendant  In  error,  enter 
an  order  requiring  the  plaintiff  in  error, 
within  a  specified  time,  to  properly  number 
the  pages  of  the  bill  or  transcript,  and  for 
failure  to  comply  with  such  order  the  cause 
may  be  dismissed  In  the  discretion  of  the 
court.  An  order  will  be  entered  requiring 
appellant  to  properly  number  the  questions 
in  the  transcript  within  30  days  from  this 
date,  and  leave  is  granted  to  withdraw  the 
record  for  that  length  of  time  for  that 
purpose. 

[2]  As  to  respondent's  motion,  the  first  and 
fourth  points  are  not  well  taken,  for  the  rea- 
son that  appellant  contends  In  his  brief  that 
there  is  no  evidence  in  the  record  to  support 
the  verdict  and  judgment;  and.  If  that  Is  the 
situation,  of  course  he  could  not  point  out 
where  something  which  he  claims  does  not 
exist  could  be  found  in  the  transcript.  The 
third  point  Is  premature.  As  stated,  in  de- 
ciding appellant's  motion,  the  motion  to 
dismiss  on  that  ground  would  He  only  after 
an  order  has  been  made  to  number  the  ques- 
tions, and  that  order  has  not  been  complied 


«=»For  otber  cases  see  same  topic  and  KEY-NUMBER  la  aU  Key-Numbered  DigesU  and  Indexea 


Digitized  by 


Google 


Wash.)  WHITE  v 

(190 

with.  The  brief  fairly  presents  the  question 
of  the  sufficiency  of  the  evidence  to  support 
the  verdict  and  Judgment,  and  the  second 
ground  of  the  motion  Is  not  well  taken.  The 
respondent's  motion  to  dismiss  the  appeal  Is 
denied.  If  the  order  requiring  appellant  to 
number  the  questions  In  the  transcript  of  the 
testimony  is  not  complied  with,  the  case  will 
be  subject  to  dismissal,  and,  If  the  order  Is 
complied  with,  respondent  may  have  45  days 
after  the  expiration  of  said  30  days  within 
which  to  serve  and  file  his  brief. 

Appellant's  motion  granted. 

Respondent's  motion  denied. 

POTTER     and     BLYDENBUROH,     JJ., 
concur. 


WHITE  V.  WHITE  et  al.     (No.   15869.) 

(Snpreme    Court    of   Wasbington.     June    29, 
1920.) 

1.  Wills  ®=355(l)— T«stamentary  inoompetency 
not  shown  by  svldence. 

Evidence  held  to  support  conclusion  of  trial 
court  that  testatrix  was  in  ber  right  mind  and 
capable  of  disposing  of  her  property. 

2.  Wills   <f=>  166(1)    —   Undue    inflaeiiee    not 
shown. 

Evidence  held  not  to  show  that  the  will  was 
the   result  of  undue  influence. 

Department  2. 

Appeal  from  Superior  (Jourt,  Pierce  Coun- 
ty;  M.  L.  Clifford,  Judge. 

Action  by  Abel  White  against  John  O. 
White  and  others  to  set  aside  a  wUl.  Judg- 
ment for  defendants,  and  piaintitC  appeals. 
Affirmed. 

E.  N.  Eisenhower  and  Bates  &  Peterson, 
all  of  Tacoma,  for  appellant 

Herr,  Bayley  &  Croson,  of  Seattle,  F.  D. 
Oakley,  of  Tacoma,  and  M.  F.  Porter,  of  Puy- 
allnp,  for  respondents. 

MOUNT,  J.  This  action  was  instituted  by 
Abel  White  to  set  aside  a  wUl  made  by  his 
sister,  Harriet  Young,  deceased.  The  peti- 
tion alleges,  In  substance,  that  the  testatrix 
was  Incompetent  to  make  the  will  in  ques- 
tion, and  that  the  will  was  executed  under 
and  because  of  undue  influence  exertod  upon 
her  by  John  C.  White  and'M.  F.  Porter.  The 
case  was  tried  to  the  court  and  a  Jury.  The 
Jury  returned  a  verdict  in  the  form  of  spe- 
cial interrogatories,  finding,  in  substance, 
that  the  testatrix  at  the  time  she  made  the 
will  in  question  was  not  competent  to  make  a 
will,  and  that  the  will  was  the  result  of  un- 
due influence  exercised  by  John  O.  White  or 
other  persons.  On  the  return  of  this  verdict, 
which  the  trial  court  treated  as  advisory,  the 
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court  reversed  the  flndings  of  the  Jury,  and, 

after  finding  the  facts  in  the  case,  concluded 

as  follows: 

"That  at  the  time  of  the  execution  of  her 
last  will  the  deceased  had  very  largely  re- 
covered from  the  weakened  condition  which  cxt 
isted  during  the  summer  of  1915;  that  she  had 
sufficient  mental  power  and  capacity  to  under- 
stand what  she  was  doing  and  to  know  ber 
property  and  to  remember  her  friends  and 
relatives,  and  that  the  said  will  was  duly  and 
properly  executed  by  ber  without  any  imdue  in- 
fluence on  the  part  of  John  O.  White,  M.  F. 
Porter,  or  any  other  person,  and^that  the  said 
will  as  admitted  to  probate  in  the  court  on 
June  1,  1918,  is  the  last  win  and  testament  of 
the  said  Harriet  Young,  deceased,  and  waa 
properly  so  admitted." 

The  trial  court  thereupon  dismissed  the 
proceedings.  The  petitioner  has  appealed 
from  that  Judgment 

The  only  questions  presented  in  the  case 
are  questions  of  fact,  as  stated  by  coimsel  for 
appellant  in  their  brief  as  follows: 

"First.  Was  Harriet  Young  on  June  29,  1916, 
competent  to  make  a  valid  will? 

"Second.  Was  the  paper  signed  by  her  on 
that  day  the  result  of  undue  influence  exercised 
by  John  C.  WWte  and  other  persons?" 

But  for  the  fact  that  the  trial  court  and 
the  Jury,  after  listening  to  the  evidence,  ar- 
rived at  directly  opposite  conclusions,  we 
would  be  satisfied  to  say  that  the  facts  as 
found  by  the  trial  court  were  amply  suffi- 
cient to  Justify  the  court's  finding.  In  view 
of  the  fact  that  the  trial  court  and  the  Jury 
do  not  agree  in  their  conclusions  upon  the 
facts,  it  may  be  well  to  state  some  of  the 
more  important  contentions  of  the  parties 
hereto.  The  following  facts,  we  think,  are 
not  disputed:  Harriet  Young,  the  testatrix, 
died  in  the  Dunlap  Hotel  at  Pnyallup  cm  May 
27,  1918.  Her  nearest  surviving  relative  at 
that  time  was  her  brother,  Abel  White.  At 
the  time  of  her  death  she  had  property,  con- 
sisting of  real  and  personal  property,  of  the 
value  somewhere  between  $60,000  and  $80,- 
000.  On  June  29,  1916,  she  was  85  years  of 
age.  At  that  time  she  executed  a  will  drawn 
by  M.  F.  Porter,  who  had  been  for  several 
years  her  attorney  and  confidential  adviser, 
and  who  prepared  the  will  at  her  request. 
According  to  the  terms  of  this  will  she  left 
a  farm  near  the  town  of  Sumner  in  Pierce 
county,  Wash.,  to  a  nephew,  John  O.  White, 
and  also  $8,000  in  cash.  The  rest,  residue, 
and  remainder  of  her  estate,  not  to  exceed 
$60,000,  she  devised  to  certain  named  per- 
sons, in  trust,  for  the  purpose  of  incorporat- 
ing and  maintaining  a  charitable  institution 
in  the  town  of  Puyallnp,  Wash.,  to  be  known 
as  the  "Harriet  Young  Young  Men's  Chris- 
tian Association."  The  will  provided  that 
the  further  residue  waa  charged  with  the 
payment  of  $25  per  month  ta>  Lewis  Me- 
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Adams  and  WllUa  T.  McAdams,  nephe^irs  of 
the  said  deceased,  who  were  also  to  be  given 
rooms  .without  charge  in  said  X.  M.  C.  A. 
building. 

In  the  year  1915  the  deceased  was  induced 
by  one  Barron  to  make  a  sale  of  her  farm 
near  Sumner.  This  sale  was  made  for  a 
wholly  Inadequate  price  and  upon  unreason- 
able terms.  Upon  hearing  of  this  sale  Mr. 
Porter  brought  an  action  in  the  superior 
court  of  Pierce  county  to  set  aside  the  sale. 
Thereafter  a  petition  was  filed  in  the  superi- 
or court  of  Pierce  coimty,  alleging  that  Mrs. 
Young,  "has  by  reascm  of  her  advanced  age 
and  bodily  infirmities,  become  mentally  in- 
competent either  to  care  for  herself  or  to 
manage  her  property."  Upon  the  hearing  of 
this  petition,  the  doctors  who  had  called  to 
see  her  and  had  heard  evidence  of  her  man- 
ner of  life  testified  that  she  was  afflicted 
with  senile  dementia  at  that  time.  The  court 
thereupon  found  that  she  was  incompetent  to 
take  care  of  her  business,  and  her  nephew, 
John  C.  White,  was  appointed  guardian  of 
her  estate.  Thereafter  this  guardian  was  sub- 
stituted as  a  party  plaintiff,  and  upon  issues 
joined  the  transaction  with  Mr.  Barron  was 
set  aside.  Thereafter  Mr.  White  continued 
aa  guardian  of  her  estate.  He  transacted 
all  her  business.  In  October  of  1915,  the  de- 
ceased was  taken  to  the  Dunlap  Hotel  In 
Puyallup,  where  she  lived  from  that  time  un- 
til her  death,  which  occurred  in  May,  1918. 

[1]  The  appellant  contends  that  the  de- 
ceased was  Incomiietent  to  make  a  will  In 
June  of  1916,  because  at  that  time  she  was 
suffering  from  senile  dementia  and  was  in- 
competent to  manage  her  own  affairs,  and 
because  a  guardian  had  been  appointed  a 
year  previously  to  care  for  her  estate.  There 
la  testimony  in  the  record  by  doctors  who,  in 
answer  to  hypothetical  questions  detailing 
her  condition  both  prior  and  after  the  year 
1915,  stated  that  it  was  their  opinion  she 
was  afflicted  with  senile  dementia.  All  the 
doctors  who  testified  in  the  case  Sjeem  to 
agree  that  this  disease  Is  a  progressive  dis- 
ease ;  that  it  is  one  which  destroys  the  brain 
cells  and  permits  of  no  improvement  or  re- 
covery, but  grows  gradually  worse  until 
death.  We  think  it  Is  undisputed,  at  least 
the  great  weight  of  the  evidence  is  to  the 
effect,  that  nearly  3  years  after  physicians 
testified  that  Mrs.  Toung  was  afflicted  with 
senile  dementia  she  did  not  die  of  that  dis- 
ease, but  that  her  death  was  caused  by  bron- 
chial pneumonia,  and  that  prior  to  the  time 
she  contracted  this  disease  she  was  much 
Improved  mentally.  So  it  is  apparent  tfiat, 
whatever  caused  her  affliction  in  1915,  it  was 
not  senile  dementia.  If  not  senile  dementia 
at  that  time,  it  was  not  senile  dementia  later. 
We  think  the  evidence  to  the  effect  that  pri- 
or to  her  affliction  in  1915  she  had  lived 
alone  upon  her  ranch  without  sufficient  nour- 
ishment, and  had  been  quite  sick  on  a  num- 


ben  of  occasions,  sufficiently  explains  the 
cause  of  her  condition  In  1915,  and  that  she 
was  temporarily,  rather  than  permanently, 
incapacitated  at  that  time.  We  are  satisfied 
after  a  careful  reading  of  the  abstract  of  the 
evidence  that  Mrs.  Toung  was  not  afflicted 
with  senile  dementia  in  June  of  1916,  and 
we  are  also  satisfied  that  she  was  free  at 
that  time  to  make  her  wlU.  We  said  in  Be 
Murphy's  Estate,  98  Wash.  548,  168  Pac.  175, 
quoting  from  Points  v.  Nler,  91  Wash.  20, 
157  Pac.  44,  Ann.  Gas.  1918A.  1046,  regarding 
a  will,  "Suspicion,  however  great.  Is  not 
enough  to  nullify  it": 

"This  court  has  laid  down  the  rale  in  the  case 
of  In  re  Oorkow's  Estate,  20  Wash.  663,  56 
Pac.  385,  quoting  from  Kedfield  on  Wills,  as 
to  what  the  quantum  of  mental  capacity  to 
make  a  will  is,  as  follows:  'The  result  of  the 
best-considered  cases  upon  the  subject  seems  to 
put  a  quantnm  of  understanding  requisite  to 
the  valid  execntion  of  a  will  upon  the  basis  of 
knowing  and  comprehending  the  transaction, 
or,  in  popular  phrase,  that  the  testator  should, 
at  the  time  of  executing  the  will,  know  and  un- 
derstand what  he  was  about.' 

"We  hold  the  view  that  the  right  to  dispose 
of  one's  property  by  will  is  one  assured  by  the 
law,  and  is  a  valuable  incident  to  ownership, 
and  does  not  depend  upon  its  judicious  use." 

Prior  to  the  time  the  testatrix  executed 
the  will  In  question  she  had  executed  at  least 
four  other  wills,  and  in  each  of  these  wills 
she  had  made  provision  for  some  charitable 
purpose  similar  to  the  one  here  in  question, 
and  in  those  wills  she  provided  for  her 
brother  to  the  extent  of  |100.  At  the  time 
she  requested  this  will  to  be  drawn  she  stat- 
ed to  Mr.  Porter,  whom  she  employed  to 
draw  the  will,  that  she  would  give  her  broth- 
er $100,  because  she  was  afraid  he  would  at- 
tempt to  set  her  will  aside  unless  She  gave 
him  something.  When  informed  that  was 
not  necessary,  she  directed  that  nothing  be 
left  to  her  brother.  She  bad  a  number  of 
nieces  and  nephews,  for  none  of  whom,  ac- 
cept the  McAdams  boys,  had  sho  made  provt- 
elon  In  any  of  her  previous  wills.  The  main 
difference  between  this  will  and  other  wills 
is  that  In  the  other  wfUs  her  nephew  J<Ain 
O.  White  was  not  mentioned.  In  this  will 
he  received  a  large  portion  of  her  proiwrty. 
We  think  there  Is  nothing  unnatural  in  this, 
because  Mr.  White  had  for  several  years 
been  sarlng  for  her  and  her  property.  She 
had  trusted  him  linpUcltly,  and  had  told  him 
upon  different  occasions  that  she  expected  to 
remunerate  him  by  her  wilL  We  think  the 
whole  evidence  bears  out  the  conclusion  of 
the  trial  court  that  she  was  In  her  right 
mind,  capable  of  disposing  of  the  prc^erty, 
and  did  so  as  she  desired  it  to  go. 

[2]  Upon  the  question  of  undue  influence 
we  failed  to  find  any  evidence  that  either 
Mr.  Porter  or  Mr.  White  induced  the  ^esta- 
trlx  to  make  the  will  she  did,  or  any  wllL 
It  is  argued  by  the  appellant  that  the  fldu- 
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dary  relationship  and  confidential  relations 
existing  between  the  testatrix  and  her  guard- 
ian and  her  attorney,  M.  F.  Porter,  are  suf- 
ficient to  show  undue  Influence.  Wtdle  there 
were  confidential  relations  existing  between 
these  parties,  we  think  the  evidence  conclu- 
sively shows  that  relation  was  not  used  in 
any  way  to  Influence  the  testatrix  in  making 
her  will.  She  had  said  to  John  C.  White  up- 
on different  occasions  that  she  intended  to 
give  Mm  her  property,  and  he  in  turn  said 
to  her  that  she  ought  to  remember  her  other 
relatives.  When  she  asked  Mr.  Porter  to 
draw  the  will  Mr.  Porter  inquired  very  care- 
fully concerning  the  disposition  she  desired 
to  make  of  her  property,  and  after  the  will 
was  drawn  he  gave  it  to  her  and  told  her  to 
read  it  over  and  study  it  carefully,  and  If 
she  was  not  satisfied  with  it  to  return  it  to 
him  and  he  would  change  it,  or  words  to 
that  effect.  She  took  the  will  after  it  was 
drawn  and  kept  it  for  several  days  before  It 
was  finally  executed. 

Some  contention  is  made  by  the  appellant 
to  the  effect  that  one  of  the  witnesses  was  a 
doctor,  and  that  this  of  itself  Is  a  suspicious 
circumstance.  It  Is  true  that  the  doctor  was 
a  witness  to  the  will.  He  had  treated  her 
professionally.  He  examined  the  testatrix 
before  he  signed  the  will  as  a  witness,  to  de- 
termine her  qualification  at  that  time,  and 
he  concluded  that  she  was  qualified,  and 
therefore  signed  the  will  as  a  witness.  Con- 
sidering all  the  circumstances,  there  Is  noth- 
ing In  this  to  warrant  criticism. 

We  are  satisfied  from  all  the  evidence  in 
tiie  case  that  there  was  no  undue  influence, 
and  that  the  testatrix  was  fully  competent  to 
execute  the  will. 

The  Judgment  appealed  from  Is  therefore 
affirmed.  _ 

HOLCOMB,  C.  J.,  and  FTTLI.ERTON, 
TOIMAN,  and  BRIDGES,  JJ.,  concur. 


TEED  V.  BROTHERHOOD  OF  AMERICAN 
YEOMEN.     (No.    15655.) 

(Supreme    Ourt    of    Washington.     June   29, 
1920.) 

1.  Imaranoe  «=»  1 23— Wife's  Interest  in  hoe- 
band's  life  does  not  expire  on  divoreo. 

Where  a  wife  has  an  insurable  interest  In 
her  husband's  life  at  the  time  he  assigns  to 
her  a  policy  of  insurance,  the  existence  of  an 
insurable  interest  at  maturity  of  the  policy  is 
unnecessary,  and  her  interest  does  not  expire 
upon  procurement  of  divorce. 

2.  Insurance  ^=3770— Wife's  status  as  one  en- 
titled to  bo  named  as  benefldary  remained 
with  her. 

Where  a  wife  was  entitled,  under  the  laws, 
to  be  named  as  beneficiary  in  her  husband's 
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benefit  certificate,  her  status  remained  to  her 

thereafter. 

3.  Statutes  iS=:3263— No  retrospective  construc- 
tion, unless  Intent  plainly  expressed. 

Statutes  will  not  be  construed  to  operate 
retrospectively,  unless  the  intent  that  they 
shall  do  so  is  plainly  expressed. 

4.  Insurance  i3=»770— Statute  eonflning  death 
benefit  to  wife  not  retrospective. 

Rem.  Code  1915,  $  6059—211,  providing 
that  the  payment  of  a  death  benefit  by  a  mu- 
tual benefit  society  shall  be  confined  to  the 
wife 'of  the  member,  held  not  to  operate  ret- 
rospectively to  deprive  of  her  rights  under 
the  certificate  the  divorced  wife  of  a  member 
named  as  beneficiary. 

5.  Insurance  «=»770— Beneflt  tooiety  estopped 
to  raise  question  whether  wife  entitled  to 
receive  benefit, 

Mntual  benefit  society  whose  local  officers, 
on  divorce  of  a  member,  notified  him  and  his 
former  wife  that  it  was  not  necessary  to  change 
the  beneficiary  of  the  husband's  benefit  certifi- 
cate to  their  grandson,  and  advised  them  to 
keep  on  paying  premiums,  which  they  did,  held 
estopped  to  raise  the  question  whether  the 
wife  after  her  divorce,  under  Rem.  Code  1915, 
I  6059—211,  was  entitled  to  receive  benefits. 

6.  Insurance  $=»8 1 2— Limitation  of  time  for 
action  without  application  where  death  not 
known. 

Provision  of  benefit  certificate  that  no  ac- 
tion could  be  maintained  unless  brought  with- 
in year  of  death  of  member  held  without  ap- 
plication to  case  where  death  of  member  was 
not  known  to  the  beneficibry  or  the  society 
within  the  year;  the  certificate  being  kept 
alive  by  regular  payment  of  dues. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  Minnie  Teed  against  the  Brother- 
hood of  American  Yeomen,  a  corporation. 
From  Judgment  for  plaintiff,  defendant  ap- 
peala    Affirmed. 

Joha  D.  Denlson,  of  Des  Moines,  Iowa,  and 
Grass  &  Horr,  of  Seattle,  for  aK>ellant 
Gay  8e  Griffin,  of  Seattle,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
recover  upon  a  fraternal  benefldary  policy  of 
Insurance.  It  was  tried  to  the  court  without 
a  Jury  and  resulted  In  a  Judgment  in  favor 
of  the  plaintiff  for  $899.80  with  interest. 
The  defendant  has  appealed  from  that  Judg- 
ment 

There  are  no  disputed  facts  in  the  case. 
The  facta  may  be  stated  briefly  as  follows: 

The  appellant  Is  a  fraternal  beneficiary  as- 
sociation organized  and  doing  business  under 
the  laws  of  the  state  of  Iowa  and  authorized 
and  licensed  to  do  business  In  this  state.  On 
June  28,  19(X),  it  entered  Into  a  contract  with 
Benjamin   F.   Teed  of   Kent,   Wash.,   under 
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which  it  Isaoed  to  blm  the  benefit  certificate 
in  qaeetion.  Under  ttie  contract  tlie  Insured 
agreed  to  be  bound  by  ali  tlie  laws  of  tbe  de- 
fendant association  "now  in  force  and  wliidi 
may  liereafter  be  adopted  and  wlilcb  are 
liereby  made  a  part  of  ttiis  contract"  In 
tills  benefit  certificate  as  originally  Issued 
Elia  Teed,  related  to  the  insured  as  wife,  was 
named  as  beneficiary.  Thereafter  Kila  Teed 
died,  and  on  October  7,  1907,  Margaret  Hod- 
den, related  to  the  insured  as  mother-in-law, 
was  named  as  beneficiary.  Thereafter  on  the 
27th  day  of  March,  1909,  the  insured  mar- 
ried Minnie  Teed,  respondent.  And  on  the 
27tb  day  of  July,  1909,  Minnie  Teed,  then 
related  to  the  insured  as  wife,  was,  in  ac- 
cordance with  the  by-laws  of  tbe  appelant 
assodadon,  snlmtituted  as  beneficiary. 

In  October  of  1909  Minnie  Teed  also  took 
out  a  benefit  certificate  in  the  appellant  aa- 
aodatlou,  and  in  tills  certificate  her  husband, 
Benjamin  F.  Teed,  was  named  as  beneficiary. 
Under  some  ag^reement  between  Minnie  Teed 
and  her  husband  after  these  beneficiary  cer- 
tificates were  issued,  Mrs.  Teed  has  continu- 
ally paid  the  dues  for  both  certificates  to  the 
appellant  company. 

On  the  17tta  day  of  September,  1913,  Min- 
nie Teed  and  Benjamin  F.  Teed  were  divorc- 
ed. At  that  time  the  certificate  of  insurance 
upon  the  life  of  Benjamin  F.  Teed  was  de- 
livered to  Mrs.  Teed.  She  has  retained  pos- 
session thereof  ever  since.  After  tbe  divorce 
Mrs.  Teed  and  Mr.  Teed  desired  to  have  the 
certificates  of  insvrance  changed,  so  that  the 
beneficiary  named  therein  should  be  the 
grandson  of  Mrs.  Teed.  Tbey  made  applica- 
tion therefor  to  the  local  correspondent  of  the 
appellant  at  Kent  and  were  then  advised  by 
the  local  correspondent  not  to  malie  such 
transfers  because  the  policies  were  valid,  but 
to  allow  tbe  policies  to  stand  as  they  were 
and  to  continue  to  make  their  payments. 
This  method  was  afterwards  pursued. 

On  April  3,  1916,  while  these  certificates  of 
insurance  were  in  full  force  and  the  dues 
were  fully  paid,  Benjamin  F.  Teed  died.  The 
respondent,  Minnie  Teed,  at  that  time  was 
absent  from  the  state  of  Washington  and  his 
death  did  not  become  known  to  her  until  aft- 
er the  5th  day  of  January,  1918.  In  the 
meantime  she  liad  made  all  payments  as  re- 
quired by  the  contract  of  insurance,  and  on 
learning  of  the  death  of  Benjamin  F:  Teed 
she  famished  proofs  of  death  and  demanded 
payment  of  tbe  certificate  of  Insurance  in 
which  she  was  named  as  beneficiary.  The 
company  refused  to  pay  upon  the  ground  that 
more  than  a  year  had  elapsed  after  the  death 
of  the  insured,  and  upon  tbe  further  ground 
that  she  was  not  a  legal  beneficiary  under 
the  laws  of  this  state.  At  that  time  they 
tendered  back  to  Mrs.  Teed  the  premiums 
and  dues  which  she  had  paid  after  the  death 
of  Mr.  Teed. 

[1]  The  first  contention  of  tbe  appellant 


is  to  the  effect  tliat  tlie  respondent  bad  np 
insurable  interest  in  the  life  of  Benjamin  F. 
Teed  after  the  date  of  her  divorce  from  h'm 
A  number  of  authorities  are  dted  to  tliat  ef- 
fect in  the  appellant's  brief.  This  court  lias 
passed  upon  that  queistion  in  tlie  case  of 
Uumplirey  v.  Mutual  Life  Insurance  Co.,  86 
Wash,  672,  131  Pac  100.  In  that  case  we 
recognized  the  fact  that  the  question  was  one 
upon  which  the  authorities  were  not  agreed, 
but  we  lield,  in  accord  with  the  apparent 
weight  of  authority,  tliat  where  a  wife  had 
an  insurable  interest  at  the  time  her  husband 
assigned  to  her  a  policy  of  insorance  apon 
his  life,  tbe  existence  of  an  insurable  inter- 
est at  the  maturity  of  the  policy  is  nnneoes- 
sary,  and  her  interest  in  the  policy  does  not 
expire  upon  the  procurement  of  a  divorce. 
The  ruling  there  is  conclusive  of  tlie  point 
in  this  case. 

The  main  point,  and  the  one  upon  whidi 
appellant  apparently  relies,  is  that  under  the 
laws  of  this  state  the  respondent  is  not  en- 
titled to  the  benefits  of  this  certificate  be- 
cause she  is  not  related  to  the  Insured  as  re- 
quired by  the  statute.  The  statute  (Bern. 
Code  1915),  by  section  6059—211,  provides; 

"The  payment  of  death  benefits  shall  be  con- 
fined to  wife,  hasband,  relative  by  blood  to 
the  fourth  degree  ascending  or  descending, 
father-in-law,  mother-in-law,  daughter-in-law, 
stepfather,  stepmother,  stepchildren,  children 
by  legal  adoption,  or  to  a  person  or  persons 
dependent  upon  the  member.  •  •  •  Within 
the  above  rtstrictions  each  member  shall  have 
the  right  to  designate  his  beneficiary,  and,  from 
time  to  time,  have  the  same  changed  in  accord- 
ance with  the  laws,  rules,  or  regulations  of 
the  society,  and  no  beneficiary  shall  have  or  ob- 
tain any  vested  interest  in  the  said  benefit  un- 
til the  same  has  become  due  and  payable  upon 
the  death  of  tbe  said  member:  Provided,  that 
any  society  may,  by  its  laws,  limit  'the  scope 
of  beneficiaries  within  the  above  classes." 

[2]  This  statute  was  passed  in  1911.  It 
was  not  in  effect  when  the  policy  in  this 
case  was  Issued,  nor  was  it  in  effect  when  tbe 
respondent  was  made  beneficiary  in  the  cer- 
tificate of  Insurance.  No  doubt,  if  this  law 
had  been  in  effect  at  that  time  and  the  b^ie- 
ficiary  in  the  certificate  had  not  been  mar- 
ried to  the  respondent,  he  could  not  have 
named  her  as  a  valid  and  legal  beneficiary. 
But  at  tbe  time  the  respondent  was  named 
as  beneficiary  in  the  certificate  she  was  the 
wife  of  the  insured.  She  was  entitled  un- 
der the  law  to  be  named  as  beneficiary.  That 
status  remained  to  her  thereafter.  Hum- 
phrey V.  Mutual  Life  Insurance  Co.,  supra. 

[3]  So  the  question  now  is:  Did  tlie  «iact- 
ment  of  this  law  take  away  from  the  re- 
spondent her  rights  in  this  policy  of  insur- 
ance because  it  provides,  "The  payment  of 
death  benefits  shall  be  confijied  to  wife"? 
We  have  held,  and  the  rule  is,  that  statutes 
will  not  be  construed  to  operate  retrospec- 
tively unless  the  intent  that  they  shall  -do 
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so  is  plainly  expressed.  Rogers  v.  Trumbull, 
32  Wash.  211,  73  Pac.  381.  We  find  nothing 
in  this  statute  expressing  such  an  intention. 
On  the  other  liand,  section  6059—221,  pro- 
viding for  the  manner  in  which. foreign  cor- 
porations may  be  permitted  to  do  business  In 
this  state,  provides: 

"That  nothing  contained  in  tiiis  or  the  pre- 
ceding section  shall  be  taken  or  construed  as 
preventing  any  such  society  from  continuing 
in  good  faith  all  contracts  made  in  tliis  state 
during  the  time  such  society  was  legally  author- 
ized to  transact  business  herein." 

{4]  We  think  It  is  apparent  from  this  pro- 
vision that  It  was  not  the  Intention  of  the 
legislature,  In  passing  this  act,  to  make  it 
jetroactlve  or  to  nullify  or  change  In  any 
way  any  of  the  contracts  theretofore  made 
hy  fraternal  insurance  companies. 

[5]  We  are  furthermore  of  the  opinion  that 
the  appellant  at  this  time  is  estopped  from 
raising  this  question.  The  Insured  and  the 
beneHclary  named  In  the  policy  after  the  di- 
vorce was  granted  applied  to  the  local  of- 
ficer who  conducted  the  correspondence  of 
the  appellant  and  to  whom  the  premiums 
and  dties  were  paid  and  forwarded,  and  this 
officer  notified  the  parties  that  It  was  not 
necessary  to  change  the  beneficiary  and  ad- 
vised them  to  keep  on  paying  their  premiums, 
which  they  did.  The  appellant  accepted  the 
premiums  from  that  time  down  until  after 
the  death  of  the  Insured.  We  have  held  In 
the  case  of  Kennedy  v.  Knights  of  Maccabees, 
100  Wash.  36,  170  Pae.  371,  that  the  secre- 
tary of  a  subordinate  lodge,  charged  with  the 
collection  and  remittance  of  dues,  Is  such  an 
agent  that  In  the  performance  of  his  duties 
his  mistakes  could  be  chargeable  as  the  act 
of  the  principal.  It  follows  in  this  case  that 
the  appellant  is  estopped  to  say  that  the 
beneficiary  here  is  not  a  legal  beneficiary. 

[6]  Some  contention  Is  also  made  by  the 
appellant  that  the  action  was  not  brought 
within  the  time  limited  by  the  policy.  The 
policy  provides: 

"No  action  can  or  shall  be  maintained  on  this 
certificate  unless  brought  within  one  year  of 
the  date  of  death  or  disability  of  said  member." 

The  action  was  not  brought  within  one 
year  from  'the  death  of  the  member,  because 
his  death  was  not  known  either  to  the  bene- 
ficiary or  to  the  Insurer.  The  premiums  and 
dues  were  regularly  paid  and  the  policy  was 
kept  alive  and  no  default  was  made  therein. 
This  provision  in  the  policy  was  plainly  for 
the  purpose  of  limiting  the  time  when  an  ac- 
tion might  be  brought  after  a  dispute  arose 
after  maturity  of  the  policy.  This  provision, 
we  think,  does  not  cover  a  case  where  the  in- 
sured dies  and  the  death  is  not  known  either 
to  the  hisurance  company  or  to  the  benefi- 
ciary in  the  policy  within  the  year  where  the 
policy  is  kept  alive  by  the  regular  payment 


of  dues  or  premiums  and  the  policy  Is  not 
known  to  be  matured.  Mo  authorities  are 
dted  in  support  of  the  appellant's  position, 
and  we  are  of  the  opinion  that  this  provi- 
sion does  not  apply  to  the  facts  In  this  case. 
We  find  no  error  In  the  Judgment,  and  It  la 
therefore  afllrmed. 

HOLCOMB,  C.  J.,  and  FULLERTON,  TGI/- 
MAN,  and  BRIDGES,  JJ.,  concur. 


SCHULTZ  V.  WESTERN   FARM  TRACTOR 

CO.  (SCHULTZ  et  al.,  Interveners). 

(No.  15832.) 

(Supreme  Court  of  Washington.    June  25, 
1920.) 

1.  Death  <8=3 1 01— Division  of  damages  between 
surviving  wife  and  chiM  held  |»roper. 

Where  the  sum  of  $2,250  was  paid  into 
court  In  settlement  of  an  action  under  Laws 
1917,  p.  49&,  for  wrongful  death,  court  did  not 
err  in  refusing  to  give  the  widow  more  than 
$1,600,  the  remainder  being  given  to  a  crip- 
pled minor  son  of  deceased  by  a  former  mar- 
riage: the  widow  having  been  married  to  de- 
ceased for  about  a  year  and  having  received 
$2,000  life  insurance  and  $250  wages  due  him. 

2.  Parent  and  child  «=33(l)  —  Parent  must 
support  defective  child  after  majority. 

The  legal  duty  of  the  parent  to  support 
his  normal  ciiildren  ceases  at  the  age  of  ma- 
jority, but  to  defective  children,  whether  the 
defect  be  mental  or  physical,  the  parent  owes 
a  continuing  obligation  of  support,  which  ceas- 
es only  when  the  necessity  of  support  ceases. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Jessie  Schultz,  as  administra- 
trix of  the  estate  of  Albert  W.  Schultz,  de- 
ceased, against  the  Western  Farm  Tractor 
Company  and  another.  Parties  having  com- 
promised their  differences  and  defendant 
having  paid  into  court  money  in  settlement 
of  the  action,  William  Robert  Schultz  and 
the  plaintiff  Individually  intervened  and  ap- 
plied for  a  distribution.  From  an  order  dis- 
tributing the  funds,  Jessie  Schultz  appeals. 
Afllrmed. 

Burkey,  O'Brien  &  Burkey,  of  Tacoma,  for 
appellant. 
F.  B.  Churchill,  of  Kent,  for  respondent 

FULLERTON,  J.  On  August  28,  1918,  one 
Albert  W.  Schultz  was  injured  by  an  auto- 
mobile driven  by  an  employe  of  the  Western 
Farm  Tractor  Company,  dying  from  the  ef- 
fects of  the  injury  on  the  day  following. 
Schultz  left  surviving  him  a  widow  and  a 
minor  son  by  a  former  wife.  The  widow 
was  appointed  administratrix  of  his  estate, 
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and  later  on  began  an  action  against  the 
tractor  company  in  damages  as  for  wrong- 
ful death  for  the  benefit  of  herself  and  the 
minor  son.  Issue  was  taken  on  the  com- 
plaint, but  before  the  action  was  brought  on 
for  trial,  the  parties  compromised  their  dif- 
ferences, the  tractor  company  paying  Into 
court  $2,250  in  settlement  of  the  action. 
After  the  payment  of  the  money  into  court 
the  parties  entitled  thereto  applied  for  a 
distribution  of  the. fund.  At  the  hearing  on 
the  application  their  claims  proved  antag- 
onistic, and  the  court  took  evidence  as  to 
the  degrees  of  dependency  of  the  respective 
claimants,  finally  entering  an  order  dividing 
the  fund  by  giving  to  the  widow  $1,600  and 
to  the  son  |650.  From  the  order  the  widow 
appeals. 

The  statute  which  gives  a  right  of  action 
.for  wrongful  death  (Laws  of  1917,  p.  495), 
whUe  providing  that  such  an  action  may  be 
maintained  by  the  personal  representative  of 
the  person  whose  death  is  wrongfully  caused 
for  the  benefit  of  certain  designated  rela-. 
tives  of  such  person,  does  not  in  terms  pre- 
scribe any  rule  by  which  the  fund  is  to  be 
apportioned.  Seemingly  it  could  be  contend- 
ed with  some  plausibility  that  an  equal  divi- 
sion was  Intended,  or,  at  least,  where,  as 
here,  there  is  a  widow  and  a  child  entitled 
to  share,  the  widow's  portion  could  not  ex- 
ceed one-half;  but  as  the  case  is  presented 
it  is  unnecessary  to  determine  the  question. 
The  child  who  received  the  minor  part  is  not 
complaining,  and  has  not  appealed,  and 
seeks  an  affirmation  of  the  award  and  of 
the  reasons  which  actuated  the  court  in 
making  it. 

[1]  Meeting  the  question  on  the  ground 
chosen  by  the  parties,  we  see  no  reason  to 
change  the  award.  At  the  time  of  his  mar- 
riage with  the  present  appellant,  Mr. 
Schults  was  well  along  in  years.  He  had  at 
that  time  no  property  whatsoever,  but  was 
dependent  entirely  on  his  personal  labor  for 
his  support.  The  marriage  occurred  but  13 
months  prior  to  Ills  death,  and  there  was 
not  that  degree  of  dependency  upon  him  on 
the  part  of  the  wife  that  usually  arises 
where  the  marriage  relation  is  long  stand- 
ing and  the  wife,  from  the  very  nature  of 
the  relationship,  becomes  unfit  to  take  up  a 
gainful  occupation.  Moreover,  the  appellant 
received  his  life  insurance,  some  $2,000,  and 
the  money  he  had  received  as  "back  pay" 
for  his  labors,  some  $250  more.  True,  the 
appellant  says  that  these  are  considerations 
immaterial  to  the  question  in  hand,  and 
cites  authorities  to  maintain  the  x>osition. 
But  an  examination  of  them  convinces  us 
they'  are  not  in  point  One  of  the  inquiries 
here  was  the  financial  condition  the  parties 
were  left  in  because  of  the  death,  which 
was  not  so  in  the  Instances  cited,  and  it 
seems  to  us  clear  that  the  property  received 


by  either  claimant  arising  from  the  death  ia 
a  prefer  subject  of  inquiry. 

On  the  other  band,  the  son  had  a  sub- 
stantial claim  on  his  father's  bounty.  He  Is 
a  cripple.  In  his  early  boyhood,  because  of 
some  misfottune  which  had  overtaken  him, 
his  left  arm  was  amputated  at  the  shoulder. 
He  has  but  a  moderate  education,  and  there 
are  in  consequence  but  few  pnrsaits  open  to 
blm  by  which  be  can  earn  a  livelihood. 
From  his  birth  until  his  early  youth  he  was 
supported  entirely  by  bis  father,  and,  from 
the  time  he  began  to  do  something  for  his 
own  support  up  to  the  time  of  his  father's 
marriage  with  the  appellant,  if  not  up  to  the 
time  of  his  death,  he  has  been  a  recipient  of 
a  part  of  bis  father's  somewhat  meager 
wage.  This  Is  cut  off  by  the  death  of  his 
fiither,  and  to  him  it  is  a  serious  loss. 

[2]  The  appellant  contends  that  in  any 
event  the  award  is  too  large.  She  calls  at- 
tention to  the  fact  that  had  the  monthly 
sums  the  son  claims  to  have  received  from 
his  father  been  continued  up  to  the  time  be 
would  reach  the  age  of  majority  It  would 
not  amount  to  the  sum  awarded  him,  and 
argues  that  the  sum  he  would  have  so  re- 
ceived is  the  measure  of  his  loss.  But  the 
argument  is  hardly  conclusive.  Doubtless 
the  legal  duty  of  a  parent  to  support  his 
normal  children  ceases  at  the  age  of  majori- 
ty, but  the  rule  is  not  the  same  with  re- 
spect to  his  defective  children,  whether  the 
defect  be  mental  or  physical.  To  these  be 
owes  a  continuing  obligation  of  sui^ort, 
which  ceases  only  when  the  necessity  for 
support  ceases. 

There  was  no  error  in  the  order,  and  It 
will  stand  affirmed. 

HOLCOMBE,  C.  J.,  and  MOUNT,  TOL- 
MAN,  and  BRIDGES,  JJ.,  concur. 


In  re  PICK'S  ESTATE.    (No.  15743.) 

(Supreme  Court  of  Washington.    June  23, 
1920.) 

1.  Executors  and  administrators  ®=>I99— Facts 
warrantlsg  setting  aside  of  order  awarding 
property  for  fraud  of  admlQlstratrlx. 

In  a  proceeding  to  remove  an  administra- 
trix and  to  set  aside  an  order  awarding  her 
land  as  widow  of  the  deceased,  facta  held  to 
show  such  fraud  as  justified  the  conrt  in  setting 
aside  the  order,  especially  in  view  of  the  fact 
that  minors  were  not  represented  by  a  gaard- 
ian  ad  litem,  and  that  the  property  set  aside 
exceeded  in  valne  the  sum  of  $3,000. 

2.  Executors  and  administrators  «=335(I5)— 
Evidsnce  of  fraud  and  neglect  warranted  re- 
moval of  administratrix. 

In  a  proceeding  for  the  purpose  of  remov- 
ing administratrix,  held,  that  evidence  of  frand 
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and  neglect  warranted  trial  court  in  remoTinf 

the  administratrix. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;   Ernest  M.  Card,  Judge. 

In  the  matter  of  the  estate  of  Hike  Flok, 
deceased.  From  an  order  removing  her  as 
administratrix,  the  surviving  spouse  of  de- 
ceased appeals.    Affirmed. 

Louis  J.  Afuscek  and  Blackburn  &  Gielens, 
all  of  Tacoma,  for  appellant. 

H.  6.  &  Diz  Rowland,  of  Tacoma,  for  re- 
spondent. 

MOUNT,  J.  This  proceeding  was  brought 
to  remove  the  administratrix  of  the  estate  of 
Mike  Flck,  deceased,  on  the  alleged  groimd 
that  she  had  misappropriated  the  property 
belonging  to  the  estate,  neglected  her  trust, 
and  was  attempting  to  secure  for  herself  all 
the  property  of  the  estate,  and  also  for  the 
purpose  of  setting  aside  an  order  awarding 
to  the  administratrix,  as  widow  of  the  de- 
ceased, 50  acres  of  land,  on  the  ground  that 
said  order  was  obtained  by  fraud.  The  pe- 
tition was  filed  by  a  minor  child  of  the  de- 
ceased, through  his  guardian  ad  litem.  Up- 
on issues  Joined  the  case  was  tried  to  the 
court,  and  at  the  conclusion  of  the  evidence 
the  trial  court  discharged  the  administratrix 
and  set  aside  the  order  allowing  to  the  wid- 
ow 60  acres  of  land.  The  administratrix  has 
appealed  from  that  order. 

The  facts  are  substantially  as  follows: 
Mike  Flck  died  intestate  in  Pierce  county  in 
August  of  1916.  At  the  time  of  his  death  he 
owned  a  50-acre  tract  of  land,  on  which  was 
located  his  dwelling  and  farm  buildings. 
This  50-acre  tract  was  subject  to  a  mortgage 
of  $1,000.  He  also  had  contracted  to  buy 
from  one  Swanson  40  acres  additional  which 
adjoined  the  50  acres,  for  the  sum  of  $2,000. 
There  was  still  due  on  this  contract  $400  at 
the  time  of  Mr.  Fick's  death.  He  also  left 
personal  property  of  the  value  of  something 
over  $1,500,  as  found  by  the  trial  court.  He 
left  a  widow  and  nine  children,  four  of  whom 
were  minors.  The  others  were  married  and 
doing  for  themselves. 

About  nine  months  after  the  death  of  Mike 
t^ck,  his  widow,  who  had  married  one  Steve 
Lindway  in  the  meantime,  petitioned  for  let- 
ters of  administration  upon  the  estate  of  her 
deceased  husband.  She  was  in  due  time  ap- 
pointed administratrix.  Qualified,  and  gave 
bond,  ^nd  letters  of  administration  were  is- 
sued to,||ter.  She  thereupon  made  an  inven- 
tory, describing  the  real  estate  above  refer- 
red to,  and  alleging  that  there  was  no  per- 
sonal property  belonging  to  the  estate.  Ap- 
praisers were  appointed ;  the  50-acre  tract 
was  appraised  at  $2,910;  the  40-acre  tract 
was  appraised  at  $2,000;  another  small  tract 
at  $100.  After  the  inventory  and  appraisals 
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were  made,  the  widow  petitioned  the  court 
to  set  aside  to  her  the  50-acre  tract  A  no- 
tice was  posted,  directing  all  persons  to  ap- 
pear and  show  cause,  if  any,  why  the  court 
should  not  award  to  Mary  Flck  Lindway  a 
homestead  in  accordance  with  article  15,  t 
103,  p,  670,  of  the  Laws  of  1917,  describing 
the  property.  No  guardian  ad  litem  was  ap- 
pointed to  represent  the  minor  heirs,  and 
they  were  not  represented  at  the  hearing. 
At  that  hearing  no  evidence  was  introduced 
as  to  the  value  of  the  property,  except  the 
appraisement  which  had  theretofore  been 
made.  The  court  thereupon  set  over  the  50 
acres  to  the  widow. 

Thereafter  a  petition  in  this  proceeding 
was  filed,  alleging  in  substance  that  the  ad- 
ministratrix had  neglected  her  trust,  had 
misappropriated  the  personal  property  be- 
longing to  the  estate,  and  was  attempting  to 
secure  for  herself  all  the  property  of  the  es* 
tate,  and  that  the  setting  aside  of  the  60 
acres  to  the  administratrix  was  procured  by 
fraud  upon  the  court,  because  it  was  not 
shown  what  the  value  of  the  property  was 
at  that  time.  It  is  alleged  hi  the  petition 
that  the  value  of  the  property  at  that  time 
was  largely  In  excess  of  $3,000,  and  that  this 
fact  was  known  to  the  administratrix. 

The  appellant  makes  a  number  of  assign- 
ments of  error,  but  these  are  discussed  upon 
two  points,  as  follows:  First,  that  the  court 
should  not  have  set  aside  the  order  and  judg- 
ment awarding  the  tract  in  question  to  the 
appellant  as  a  homestead ;  and,  second,  that 
the  court  was  not  Justified  in  discharging  ap- 
pellant as  administratrix  of  her  husband's 
estate,  and  refusing  to  allow  her  commis- 
sions, and  holding  her  liable  for  the  personal 
property  collected  by  her. 

Upon  the  first  question  the  respondent  ar- 
gues that  the  Ofder  here  made  was  not  the 
awarding  of  a  homestead,  but  was  an  order 
made  under  section  103  of  the  act  of  1917 
(Laws  1917,  p.  670).  It  is  argued  that,  be- 
cause Mike  Flck  died  in  August  of  1916,  pri- 
or to  the  time  the  act  of  1917  took  effect,  the 
estate  is  governed  by  the  prior  law,  and 
therefore  the  order  setting  aside  this  60- 
acre  tract  was  void  in  any  event 

[1]  It  is  not  necessary  to  decide  or  to  dis- 
cuss this  question,  because  we  are  satis- 
fled  that,  even  if  the  act  of  1917  applies, 
there  is  ample  evidence  of  fraud  to  Justify 
the  court  In  vacating  the  order.  It  is  not 
disputed  that  at  the  time  of  the  death  of 
Mike  Flck  the  property  was  all  community 
property,  and  that  he  left  at  the  time  of  his 
death  personal  property  of  the  value  of 
about  $1,500.  The  widow,  at  the  thn%  of  her 
appointment  as  administratrix,  alleged  that 
there  was  no  personal  property.  When*  she 
applied  to  the  court  for  an  order  setting 
aside  to  her  this  tract  of  land  as  a  home- 
stead, no  proof  was  offered  as  to  the  value 
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of  the  tract  of  land  at  that  time.  While 
there  Is  a  dispute  In  the  evidence  as  to  its 
value,  the  trial  court  found  as  a  fact  that  it 
was  worth  at  that  time  at  least  $5,000.  The 
minor  heirs  were  not  represented  at  the 
hearing.  At  the  time  the  order  was  made, 
none  of  the  children  resided  with  their  moth- 
er. >She  had  remarried  Mr.  Llndway  and 
was  living  upon  the  property. 

In  view  of  these  facts,  and  especially  in 
view  of  the  fact  that  the  minors  were  not 
represented  by  a  guardian  ad  litem,  and  In 
view  of  the  fact  that  the  property  set  over 
exceeded  In  value  the  sum  of  $3,000,  and 
this  fact  was  known  to  the  appellant,  we 
think  it  follows  as  a  matter  of  course  that 
the  trial  court  was  justified  in  setting  aside 
that  order. 

[2]  We  are  also  satisfied  that  the  trial 
court  was  Justified  In  removing  the  appel- 
lant as  administratrix.  The  deceased  at  the 
time  of  his  death  left  upon  the  farm  $1,533.- 
30  worth  of  personal  property.  The  admin- 
istratrix had  represented  to  the  court  that 
there  was  no.  personal  property.  After  her 
appointment  she  had  rented  the  farm,  with- 
out accounting  therefor,  for  sums  aggregat- 
ing $1,350,  as  found  by  the  court;  she  had 
collected  an  Insurance  upon  a  burned  build- 
ing, $300 ;  she  had  borrowed  upon  the  40-acre 
tract  some  $600— making  a  total  of  $3,783.30. 
The  court  found  that  she  accounted  for  and 
was  entitled  to  a  credit  of  $894.64,  leaving  a 
balance  of  $2,888.66  to  be  accounted  for  by 
her.  We  think  It  Is  plain  from  these  find- 
ings, which  are  amply  supported  by  the  evi- 
dence, that  the  administratrix  was  at  least 
neglectful  of  her  trust,  ev&i  if  she  was  not 
attempting  to  convert  to  her  own  use  aU  the 
property  of  the  estate,  without  considering 
the  Interest  of  her  children. 

Upon  the  whole  record  we  are  satisfied  with 
the  disposition  of  the  case  made  by  the  trial 
court,  and  the  Judgment  la  therefore  affirmed. 

HOLCOMB.  O.  J.,  and  PDLLBRTON,  TOL- 
MAN,  and  BRIDGES,  JJ.,  concur. 


TUKWILA  SCHOOL   DIST.  et  al.  v.   BUR- 
ROWS,  County   Superintendent  of 
Schools.     (No.  15781.) 

(Supreme  Court  of  Washington.    June  23, 
1920.) 

I.  Schools   and   soiiool   districts  ^=325 — Town 
being  organized  did  not,  Ipso  faoto,  become 
scliool  district. 
A  town  -within  a  school  district  on  organ- 
ization did  not  become  ipso  facto  a  school  dis- 
trict separate  and  apart  from  the  district  of 
which  its  territory  then  eotnprised  a  part  by 
virtue  of  Scss.  Laws  1889-1890,  p.  379,  |  64. 


2.  Schools  and  school  districts  <3=s25— Town 
did  not  become  separate  school  dlstrlot  upon 
organization. 

Assuming  that  a  town  organized  within  a 
school  district  became,  ipso  facto,  a  school  dis- 
trict, separate  and  apart  from  the  district  of 
whidi  its  territory  then  comprised  a  part  by 
virtue  of  Sess.  Laws  1889-1800,  p.  379,  f  64, 
it  did  not  remain  a  separate  school  district, 
wnere,  subsequent  to  the  incorporation  of  the 
town,  and  while  its  territory  was  shown  on  the 
books  of  the  county  school  superintendent  aa 
forming  a  part  of  the  old  school  district,  the 
Legislature  enacted  the  Code  of  Public  Instruc- 
tion, which  recognized  as  legal  all  school  dis- 
tricts then  existing  as  shown  by  the  records  of 
the  county  superintendent. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

In  the  matter  of  the  petition  for  Tukwila 
School  District  From  a  Judgment  of  the 
superior  court  denying  the  petition  after  an 
appeal  from  an  order  of  A.  S.  Burrows. 
County  Superintendent  of  Schools  for  King 
County,  denying  the  petition,  the  petitioners, 
Q.  R.  Payne  and  others,  appeal.     AlBrmed. 

Robert  D.  Hamlin,  of  Seattle,  for  appel- 
lants. 

Fred  C.  Brown  and  Howard  A.  Hans<Mi, 
both  of  Seattle,  for  respondent. 

FULLERTON,  J.  School  district  Ka  144. 
of  King  county,  was  duly  organized  as  such 
on  April  7,  1904.  On  June  16,  1908,  a  part 
of  the  territory  comprising  the  school  dis- 
trict was  incorporated  as  a  town  of  the 
fourth  class  under  the  name  of  the  town  of 
Tukwila.  On  May  5,  1919,  the  requisite 
number  of  heads  of  families  residing  within 
the  town  of  Tukwila  filed  with  the  county 
superintendent  of  schools  of  King  county  a 
petition,  praying  that  a  new  school  district 
be  organized  out  of  the  territory  of  school 
district  No.  144,  the  boundaries  of  whiili 
should  be  coincident  with  thje  corporate 
boundaries  of  such  town.  After  due  notica 
given,  a  hearing  was  had  on  the  petition  by 
the  county  superintendent,  and  the  petition 
denied.  An  appeal  was  taken  to  the  superior 
court  of  King  county  from  the  order  of  the 
county  superintendent,  where  the  petition 
was  again  heard  on  its  merits  and  denied. 
This  appeal  is  from  the  Judgment  of  the 
superior  court 

In  this  court  the  petitioners  do  not  ques- 
tion the  correctness  of  the  Judgment  of  the 
superior  court,  treating  it  as  a  Judgement  up- 
on an  application  for  the  organiztdfcn  of  a 
new  district,  but  contend  that  under  and  in 
virtue  of  the  statutes  existing  at  the  time  of 
the  incorporation  of  the  town  of  Tukwila 
the  town  became,  Ipso  facto,  a  school  dis- 
trict, separate  and  apart  from  the  district  of 
which  its  territory  then  comprised  a  part. 
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and  that  the  county  snperlntendent  and  the 
superior  court  erred  in  falling  to  recognize 
and  treat  it  as  such.  The  provision  of  the 
statute  on  which  the  contention  is  founded 
reads  aa  follows: 

"Each  incorporated  dty  or  town  in  this 
state  shall  be  comprised  in  one  district  and  un- 
der one  board  ot  school  directors,  and  in  all 
soch  cities  or  towns  where  the  enumeration  of 
school  children  entitled  to  draw  school  money 
is  three  hundred  or  more,  the  directors  Rhall 
be  required  to  adopt  the  graded  system  of 
teaching  in  theii  schocds:  Provided,  that  noth- 
ing in  this  section  shall  be  so  construed  as  to 
prevent  the  extension  of  such  city  or  town 
districts  a  reasonable  distance  outside  the  lim- 
its of  such  incorporated  city  or  town:  And  pro- 
vided further,  that  the  schools  of  such  cities 
and  towns  may  be  graded  in  such  manner  as  the 
directors  thereof  may  deem  best  suited  to  the 
wants  of  such  districts."  Session  Laws  of 
1889-1890,  I  64,  p.  37». 

[1]  It  is  not  contended,  if  we  have  correct- 
ly gathered  the  argument,  that  the  language 
of  the  body  of  the  section,  namely,  "Each  in- 
corporated dty  or  town  In  this  state  shall  be 
comprised  In  one  district  and  under  one 
board  of  school  directors,"  necessarily  means, 
when  taken  alone,  that  the  incorporation  of 
a  dty  or  town  creates  a  new  sdiool  district, 
but  that  such  must  be  Its  meaning  if  any 
effect  is  given  to  the  language  of  the  first  of 
the  provisos,  since  no  school  district  com- 
prised of  a  dty  or  town  could  extend  Its 
boundaries  a  reasonable  distance  outside  of 
Its  corporate  limits,  unless  it  is  of  itself  a 
school  district  But  we  cannot  think  the  rea- 
soning conclusive.  If  the  Intent  was  to  pro- 
vide that  the  mere  act  of  Incorporating  a 
dty  or  town  of  Itself  created  a  new  school 
district,  the  Leglslatnre  would  have  so  ex- 
pressly declared,  and  not  left  the  question  to 
inference.  To  our  minds  the  more  obvious 
meaning  is  that  the  proviso  was  Intended  as 
explanatory  of  the  language  of  the  body  of 
the  section,  the  purpose  being  to  make  it  clear 
that  the  boundaries  of  a  school  district  com- 
prising an  Inotrporated  city  or  town  need  not 
be  confined  to  the  boundaries  of  such  dty  or 
town. 

[2]  But  there  is  another  reason  which  we 
think  cmitrolling  In  this  Instance,  even  if  our 
construction  of  the  statute  be  wrong.  Sub- 
sequent to  the  Incorporation  of  the  town  of 
Tukwlla,  and  while  its  territory  was  shown 
on  the  books  of  the  county  school  superin- 
tendent as  forming  a  part  of  school  district 
No.  144,  the  Legislature  enacted  a  new  code 
(Laws  1900,  c.  97),  relating  to  the  public 
schools,  which  it  denominated  the  "Code  of 
Public  Instruction  of  the  state  of  Washing- 
ton." -In  the  act,  after  providing  for  the 
classification  of  school  districts,  a  method 
of  organizing  new  districts  and  of  dianglng 
the  boundaries  of  existing  ones.  It  further 
provided: 
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"That  all  school  districts  now  existing  as 
shown  by  the  records  of  the  county  superin- 
tendent are  hereby  recognized  as  legally  organ- 
ized districts,  subject  to  the  classification  of 
article  1  of  this  chapter."  Laws  1909,  c  97, 
snbc.  2,  art.  2,  {  1. 

The  evident  purpose  of  this  provision  was 
to  fix  definitely  the  status  of  all  the  then 
recognized  school  districts,  and  set  at  rest 
controversies  over  boundaries  and  controver- 
sies over  the  question  whether  any  such  dis- 
trict was  legally  organized.  Since  the  town 
of  Tukwlla  was  then  shown  by  the  records 
of  the  county  school  superintendent  as  form- 
ing a  part  of  school  distrtd  No.  144,  its 
status  was .  by  the  act  definitely  fixed  as 
such,  even  though  It  might  theretofore  have 
asserted  Its  Independent  existence  as  a  school 
district 

The  Judgment  Is  affirmed. 

HOLOOMB,  C.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDOES,  JJ.,  concur. 


CASEY  V.  WILLIAMS.     (No.   15789.) 

(Supreme  Court  of  Washington.    June  26, 
1020.) 

1.  Landlord  and  tenant  «=3l69(6)— Evidenoe 
held  to  show  landlord  had  actual  knowledoa  of 
defect. 

In  an  action  against  a  landlord  by  a  cbfld 
to'  recover  for  personal  injuries  received  when 
a  defective  railing  gave  way,  evidence  held  suffi- 
cient to  support  a  finding  that  defendant  had 
actnal  knowledge  of  the  defect. 

2.  Appeal  and  error  «=3l  177(6)— On  reversal 
of  Jndgment  notwithstanding  vordiet,  appel- 
lee Is  entitled  to  have  trial  oourt  dispose  of 
motion  for  new  trial. 

Where  defendant,  after  verdict  for  plaintiff, 
moved  for  judgment  notwithstanding  the  ver- 
dict, or  in  the  alternative  for  a  new  trial,  and 
court  granted  the  portion  of  the  motion  ask- 
ing for  a  judgment  notwithstanding  the  ver- 
dict, on  reversal  on  appeal.  Supreme  Court 
will  not  direct  the  entry  of  a  Judgment  in  ac- 
cordance with  the  verdict,  but  will  remand  the 
case;  respondent  being  entitled  to  have  the  trial 
court  dispose  of  the  motion  for  a  new  trial. 

Department  2. 

Appeal  from  Superior  (Jourt,  Pierce  Coun- 
ty;  M.  Ia  Clifford,  Judge. 

Action  by  Roy  Casey,  a  minor,  by  hla 
guardian  ad  litem,  against  O.  W.  Williams. 
Judgment  for  defendant,  and  plalntlfl  ap- 
peals.   Reversed  and  remanded. 

J.  W.  Anderson,  of  Tacoma,  for  appellant. 
Emll  N.  Stenberg,  of  Tacoma,  for  respond- 
ent. 
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FUIiERTON,  J.  Ob  Angost  6,  1916,  the 
respondent,  being  then  the  owner  of  a  certain 
house  and  lot  situated  in  the  city  of  Tacoma, 
leased  the  same  to  the  appellant  guardian 
and  one  Riulie.  The  house  was  a  two-story 
structure.  On  the  back  side  of  the  house 
was  a  porch,  inclosed  on  the  open  side  by  a 
balustrade,  the  railing  of  which  was  fastened 
by  nails  to  the  upright  supports  of  the  porch. 
The  evidence  tended  to  show,  and  the  Jury 
were  warranted  In  finding,  that  at  the  time  of 
the  rental  the  landlord  was  informed  that 
Rinke,  with  bis  family.  Intended  to  occupy 
the  lower  story,  and  that  the  guardian,  with 
her  family,  consisting  of  herself,  a  minor 
son,  and  a  minor  daughter,  intended  to  oc- 
cupy the  upper  story.  The  parties  moved 
into  the  house  some  four  days  after  the  lease 
was  entered  into,  and  two  days  later  the 
minor  son  went  onto  the  porch,  and  while 
there  started  to  pass  or  throw  to  his  sister, 
who  was  on  the  ground  below,  a  magazine  or 
some  like  periodicaL  In  doing  so  he  laid 
bis  hand  upon  the  railing  of  the  balustrade 
mentioned,  and  possibly  leaned  thereon,  when 
it  gave  way,  falling  to  the  ground  below, 
and  carrying  the  boy  with  it.  From  the  fall 
the  boy  received  severe  and  permanent  in- 
juries. In  this  action  recovery  is  sought  for 
the  injuries  so  suffered.  The  cause  was  tried 
to  a  Jury,  which  returned  a  verdict  in  favor  of 
the  appellant  for  $2,000.  A  motion  for  Judg- 
ment notwithstanding  the  verdict,  or  in  the 
alternative  for  a  new  trial,  was  interposed, 
and  the  first  branch  of  the  motion  was  sus- 
tained. A  Judgment  .of  dismissal  followed, 
and  from  the  Judgment  this  appeal  is  prose- 
cuted. 

The  reasons  which  actuated  the  court  in 
sustaining  the  motion  are  not  disclosed  by 
the  record,  save  as  they  can  be  gathered  from 
the  arguments  of  counsel  opposing  and  sup- 
porting the  Judgment  entered.  On  many  of 
the  material  issues  we  find  no  substantial  dis- 
pute in  the  evidence.  That  the  respondent  is 
the  owner  of  the  premises,  that  he  leased 
them  to  the  mother  of  the  injured  boy,  that 
the  part  of  the  porch  which  gave  way  was 
defective  and  dangerous,  and  not  discover- 
able by  ordinary  inspection,  that  it  did  give 
way  when  put  to  use  by  the  boy,  that  by 
reason  thereof  he  received  severe  and  per- 
manent injuries,  and  that  he  was  guilty  of 
no  negligence  which  contributed  to  his  in- 
jury, the  evidence  abundantly  sustains.  In- 
deed, it  seems  to  us  that  the  Jury  could 
hardly  have  reached  an  opposing  conclusion. 

[1]  The  only  question  upon  which  there 
is  any  substantial  dispute  is  whether  the  re- 
spondent, at  the  time  the  lease  was  entered 
into,  had  actual  knowledge  of  the  defect 
The  evidence  on  the  question  is  that  of  a 
former  tenant,  who  testified  to  the  defective 
condition  of  the  porch  and  to  having  in- 
formed the  respondent  of  the  fact.  The 
poroh  is  a  double  structure,  having  a  floor 


leading  out  from  eacb  of  the  stories,  and  it 
is  contended  tliat  the  former  tenant's  evt- 
dence  is  uncertain,  in  that  it  is  not  clear  as 
to  which  part  of  the  porch  he  was  referring. 
But  to  our  minds  this  question  is  hardly  in 
doubt.  The  evidence  was  directed  entirely  to 
the  condition  of  the  upper  part  of  the  porch, 
and,  even  were  his  statements  entirely  gen- 
eral, the  Inference  would  follow  that  he  was 
referring  to  the  part  in  dispute.  But  It  was 
not  thus  general.  His  attention  was  called 
specially  to  the  railing  which  gave  way,  and 
he  testified  that  it  was  loose  and  dangerous, 
and  that  he  told  the  respondent  of  its  con- 
dition. We  can  but  conclude,  therefore,  that 
the  court  was  in  error  in  his  holding  tliat 
there  was  no  substantial  evidence  to  support 
the  verdict. 

[2]  The  appellant  asks  us  to  direct  the  en- 
try of  a  judgment  in  accordance  with  the 
verdict.  But  the  motion  for  a  new  trial  was 
not  disposed  of  by  the  trial  court,  and  the 
respondent  Is  entitled  to  have  its  judgmcait 
upon  that  question.  The  judgment  entered 
will  ■  therefore  be  reversed,  and  the  cause  re- 
manded, with  instructicos  to  i>ass  upon  the 
motion  for  a  new  trial. 

If  the  motion  la  granted,  a  new  trial  will 
be  had  as  of  course ;  if  overruled,  the  court 
will  enter  Judgment  in  accordance  with  the 
verdict 

H0IX30MB,  C.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDGES,  JJ.,  concur. 


STATE  ex   rel.  ALLEN,   Highway  Com'r,  v. 

PUBLIC  SERVICE  COMMISSION. 

(No.  15754.) 

(Supreme  Court  of  Washington.     June  22, 
1920.) 

1.  Ferries    iS=»29  —  Statute  regulatisg  sans 
held  a  special  and  not  general  law. 

The  law  of  1854  (Laws  ISil,  p.  354),  pat- 
ting ferries  under  the  control  of  county  com- 
missioners, was  a  special  law  on  the  subject 
of  ferries  alone,  and  was  not  a  general  law. 

2.  Ferries,  ^s>29— Public  Servioe  Commlsslos 
cannot  regulate  service  and  rates. 

The  Public  Service  Commission  Law  did 
not  repeal  by  implication  Rem.  Code  1915,  SS 
4998-5011,  and  the  PubUc  Service  Commission 
has  no  jurisdiction  over  ferries;  Jurisdiction 
over  ferries  being  fixed  in  the  county  com- 
missioners. 

3.  Statutes  <&=>  1 62— Special  law,  when  repealed 
by  implication. 

In  order  to  effect  a  repeal  of  a  former  spe- 
cial law  by  a  subsequent  general  law  by  im>- 
plication,  it  must  appear  that  the  subsequent 
statute  covers  the  whole  subject-matter  of  the 
former  and  was  intended  to  take  its  place. 

Holcomb,  C.  J.,  dissenting. 
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En  Banc. 

Mandamus  by  the  State,  on  the  relation  of 
James  Allen,  Highway  Commissioner  of  the 
State  of  Washington,  to  compel  the  Public 
Service  Commission  of  the  State  of  Washing- 
ton to  exerdae  Jarisdlction  over  a  certain 
ferry  for  the  purpose  ot  regulating  rates. 
Peremptory  writ  denied. 

M.  F.  Glse,  of  Pomeroy,  for  petitioner. 
L.  L.  Thompson,  Atty.  Gen.,  and  R.  M. 
Burgunder,  Asst  Atty.  Gen.,  for  respondent. 


MOUNT,  J.  The  relator  brings  this  action 
In  mandamus  to  compel  the  Public  Service 
Commission  to  exercise  Jurisdiction  over  a 
certain  ferry  for  the  purpose  of  regulating 
the  service  and  the  rates  of  such  ferry.  The 
Public  Service  Oommisslon  has  refused  to  ex- 
ercise Jurisdiction  over  ferries  because  it  Is 
of  the  opinion  that  the  exclusive  jurisdiction 
over  and  control  of  ferries  Is  vested  in  the 
county  commissioners  of  the  various  counties 
of  the  state  under  the  provisions  of  sections 
4908  to  5013—1,  inclusive,  Rem.  Code.  The 
case  presents  but  one  question,  namely:  Did 
the  act  of  1911,  known  as  the  "Public  Serv- 
ice Commission  Law,"  repeal  by  implication 
sections  4998  to  5011,  Rem.  Code,  relating  to 
ferries?  These  sections  will  hereafter  be  re- 
ferred to  as  the  "Ferry  Law." 

.  [1-3]  The  Ferry  Law  was  originally  passed 
in  1854,  and,  with  various  amendments,  the 
last  of  which  was  made  in  1915,  constitutes 
sections  4998  to  5013 — 1,  Rem.  Code.  These 
sections  make  a  complete  law  relating  to 
ferries.  This  law  provides  that  the  board  of 
county  commissioners  of  any  county  in  the 
state  may  grant  a  license  to  any  person  enti- 
tled to  keep  a  ferry  across  any  lake  or 
stream  within  Its  respective  county  for  a 
term  not  exceeding  Ave  years.  It  provides 
for  an  annual  license  fee  to  be  paid  to  the 
county,  the  manner  in  which  licenses  may  be 
granted,  and  the  duties  of  the  licensee.  It 
also  provides  that  the  county  commissioners 
may  fix  the  rates  of  ferries  and  penalize  the 
licensee  for  failure  to  perform  the  duties  of 
ferryman.  It  gives  to  the  county  commis- 
sioners complete  control  of  ferries  within 
their  counties.  That  control  has  been  exer- 
cised since  1854  to  the  present  time.  In  1905 
(Laws  1905,  p.  145  et  seq.)  the  Legislature 
passed  an  act  establishing  a  Railroad  Oom- 
misslon and  giving  that  commission  certain 
powers  over  railroads  within  the  state.  This 
act  was  amended  in  1907  (Laws  1907,  pp.  275, 
636  and  691),  and  in  1909  (Laws  1909,  p.  191) 
additional  powers  were  given  to  the  Rail- 
road Commission,  so  as  to  Include  express 
companies  and  telephone  and  telegraph  lines. 
In  1911  (Laws  1911,  p.  538)  the  Legislature 
passed  the  Public  Service  Commission  Law, 
making  the  former  Railroad  Commission  the 
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Public  Service  CJommisslon,  giving  that  com- 
mission certain  powers  over  public  utilities 
generally,  and  expressly  repealing  the  acts 
above  referred  to  as  the  Railroad  Oommis- 
slon acts  in  none  of  these  acta  relating  to 
railroads  or  other  public  service  corporations 
is  any  mention  made  of  the  law  relating  to 
ferries. 

The  relator  argues  that  the  law  in  relation 
to  ferries,  passed  in  1854,  was  a  general  law 
because  at  that  time  ferries  were  about  the 
only  public  utilities  which  existed  in  this 
state.  It  is  true  that  many  of  the  public 
utilities  we  now  have  did  not  then  exist,  but 
there  were  other  public  utilities,  such  as  ves- 
sels plying  upon  the  waters  of  the  state, 
stagecoaches  upon  the  highways,  and  no 
doubt  canals.  It  seems  too  plain  for  argu- 
ment that  the  law  of  1854,  relating  to  ferries, 
was  a  special  law  upon  the  subject  of  ferries 
alone.  While  It  Is  true  that  the  act  of  1911, 
at  section  8,  deflnes  the  term  "vessel"  to  in- 
clude every  species  of  water  craft  used  in 
the  conveyance  of  persons  for  hire,  we  think 
that  term  applies  to  vessels  other  than  fer- 
ries licensed  as  such,  and  while  the  act  of 
1911  deflnes  the  term  "public  service  com- 
panies" to  include  every  common  carrier, 
and  while  it  is  also  true  that  a  ferryman  Is 
a  common  carrier,  we  are  of  the  opinion  that 
it  was  not  the  intention  of  the  Legislature, 
in  passing  the  act  of  1911,  to  repeal,  by  im- 
plication or  otherwise,  the  Ferry  Law,  be- 
cause. In  order  to  effect  a  repeal  of  a  former 
act  by  implication,  It  must  appear  "that  the 
si^lweqnent  statute  covers  the  whole  subject- 
matter  of  the  former  one  and  was  Intended 
to  take  its  place."  State  ex  rel.  Johnson  v. 
Clausen,  61  Wash.  548,  99  Pac.  743 ;  Hewitt- 
Lea  Lumber  Co.  v.  Chesley,  68  Wash.  53,  122 
Pac.  993 ;  White  v.  North  Yakima,  87  Wash. 
191,  161  Pac.  645.  At  page  554  of  51  Wash., 
at  page  746  of  09  Pac,  in  the  first  case  cited, 
we  quoted  from  Meade  v.  French,  4  Wash. 
11,  29  Pac.  888,  as  follows: 

"Hence  the  rule  obtains  that  repeals  by  im- 
plication are  no,t  favored,  and  courts  will  seek 
to. harmonize  the  laws  and  preserve  them,  rath- 
er than  declare  them  abrogated  or  repealed; 
and  if  by  any  reasonable  constraction  they  can 
stand   together,   they   will   both   be    enforced. 


If  It  had  been  the  intention  of  the  Legisla- 
ture to  supersede  any  part  of  the  law  relat- 
ing to  ferries,  we  tttink  it  would  have  made 
that  Intention  plain.  At  the  time  the  Public 
Service  Commission  Act  was  pending  In  the 
Legislature,  three  days  after  its  passage  the 
Legislature  authorized  port  districts  to  ac- 
quire and  operate  ferries  (Laws  1911,  p. 
418);  and  in  1916  (Laws  1915,  p.  59)  the 
Legislature  authorized  the  county  commis- 
sioners of  certain  counties  to  construct  and 
maintain  interstate  ferries,  thus  indicating 
that  the  power  as  defined  by  the  Ferry  Law 
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orer  ferries  was  not  taken  away  from  the 
county  commissioners.  The  Public  Service 
Oommisslon  is  not  given  power  to  license 
ferries  or  to  say  when  or  where  a  ferry  may 
be  constructed  or  operated.  There  is  no 
word  In  the  Public  Service  Commission  Act 
<of  1911  regarding  'ferries.  The  power  to  li- 
cense them  is  therefore,  without  doubt,  left 
to  the  county  commissioners  as  provided  in 
the  Ferry  Law.  It  follows,  therefore,  that  the 
Public  Service  Commission  Act  does  not  at- 
tempt to  cover  the  whole  subject  of  ferries 
and  does  not  take  its  place.  Ferries  are  lo- 
cal to  the  counties  in  which  they  are  situat- 
ed, and  it  Is  reasonable  to  suppose  that  the 
Legislature  determined  that  the  local  coun- 
ty authorities  could  flx  and  regulate  rates 
and  service  as  well  as  the  Public  Service 
Commission,  and  for  that  reason  did  not  re- 
peal, and  did  not  intend  to  repeal,  any  part 
of  the  ferry  law. 
The  writ  is  therefore  denied. 

MITCHELL,  FULLEBTON,  MAIN,  TOL- 
MAN,  PARKER,  BRIDGES,  and  MACKIN- 
TOSH, JJ.,  concur. 

flOLCOMB,  0,  J.  I  dissent  This  caae 
presents  solely  a  question  of  statutory  con- 
struction, namely:  Whether  or  not  the  pro- 
visions of  sections  4998  to  6013,  Rem.  Code, 
which  are  referred  to  as  the  "Ferry  Law," 
have  been  repealed  by  chapter  117  of  the 
Laws  of  1911,  known  as  the  "Public  Service 
Commission  Law." 

The  contention  is  made  that  the  Ferry  Liaw 
Is  a  special  act,  and  therefore  is  not  repeal- 
ed by  the  Public  Service  Oommi8si<Hi  Law, 
a  general  enactment  In  construing  a  law, 
to  determine  whether  or  not  It  is  special, 
that  is,  whether  it  applies  to  particular  or 
whether  to  all  persons  or  things  of  a  class,  it 
becomes  necessary  to  deal  in  relative  terms. 
No  matter  how  restricted  may  appear  the 
scope  of  the  persons  or  things  dealt  with  in 
a  law  under  one  set  of  circumstances,  they 
perhaps  constitute  all  of  the  larger  class  as 
it  actually  existed  under  changed  surround- 
ings. To  determine  whether  the  subject- 
matter  of  the  law  constitutes  all  of  the  class, 
or  only  individual  or  particular  persons  or 
things  of  a  class,  it  is  necessary  to  consider 
It  in  the  light  of  the  circumstances  and  con- 
ditions existing  as  of  the  time  of  the  enact- 
ment of  the  statute  in  question,  l^is  is  in 
conformity  with  the  general  trend  of  ded- 
Blons  by  the  courts  on  the  subject 

"They  [rtatatesl  are  to  be  read  in  the  light 
of  attendant  conditions  and  the  state  of  the 
law  existent  at  the  time  of  their  enactment." 
Iq  re  Bergeron,  220  Mass.  472,  107  N.  E.  1007, 
Ahn.  Oas.  1917A,  549. 

"All  will  concede  that  in  construing  the  act 
of  1862  we  are  to  look  to  the  state  of  things 


then  existing,  and  in  the  light  then  appearing 
seek  for  the  purposes  and  objects  of  Congress 
in  using  the  language  it  did."  Piatt  v.  Union 
Pac.  B.  B.  Co.,  99  U.  S.  48,  60,  25  L.  Ed.  424, 
42S. 

"But  courts  •  *  •  may  with  propriety  [in 
construing  a  statntel  recnr  to  the  history  of  the 
times  when  it  was  passed;  and  this  is  frequently 
necessary,  in  order  to  ascertain  the  reason 
as  well  as  the  meaning  of  the  particular  provi- 
sions in  it"  U.  S.  V.  Union  Pac.  B.  B.  Co.,  91 
U.  S.  72,  79,  23  L.  Ed.  224,  228. 

To  the  same  effect  see  St  John's  Military 
Academy  v.  Edwards,  143  Wis.  551,  128  N. 
W.  113,  139  Am.  St  Bep.  1123;  Bloomer  t. 
Todd,  3  Wash.  Terr.  599,  612,  19  Pac  135,  1 
L.  B.  A.  111.  So  here,  in  determining  wheth- 
er the  Ferry  Law,  passed  in  1854,  is  a 
special  enactment  or  a  general  one,  we  must 
bear  in  mind  the  surrounding  circumstances 
as  of  the  time  of  its  enactment  At  that 
time  it  Is  certain  that  few  of  the  public  util- 
ities, now  enumerated  as  the  subjects  of  the 
Public  Service  Commission  Law,  were  In  ex- 
istence in  the  then  territory.  In  fact  It  be- 
comes almost  conclusive,  as  one  ponders  the 
thought  that  men  were  not  dependent  upon 
public  utilities  throughout  the  territorial 
limits  as  they  are  to-day,  with  the  exception 
of  possibly  one — ferries.  Moreover,  because 
of  the  lack  of  bridges,  to  the  people  of  the 
territory  ferries  were  of  greater  importance 
than  they  are  at  the  present  time.  TheSe 
are  things  which  we  may  Judicially  notice. 
McAdam  r.  Benson  Logging  &  Lumbering 
Co.,  57  Wash.  407,  107  Pac  187 ;  Wentworth 
V.  McDonald,  78  Wash.  546,  139  Pac.  503. 
When  the  Legislature  enacted  the  Ferry  Law 
it  legislated  upon  almost  the  whole  field  of 
public  utilities  as  then  existing.  Viewed  in 
this  light,  I  am  unable  to  say  that  sections 
4998  to  5013,  Bern.  Code,  being  the  Ferry 
Law,  related  to  particular  persons  or  things 
of  a  class,  within  the  definition  of  a  special 
act  It  therefore  stands  to-day  as  a  general 
enactment  even  though,  read  in  the  light  of 
present  day  conditions,  it  deals  with  a  sul>- 
Ject  of  very  limited  scope. 

Whpn  the  Legislature  In  1911  enacted  chap- 
ter 117,  being  "An  act  relating  to  public 
service  properties  and  utilities  providing  for 
the  regulation  of  the  same,  fixing  penalties 
for  the  violation  thereof,  making  an  appro- 
priation and  repealing  certain  acts,"  with  a 
saving  clause  as  to  the  effect  of  the  act  upon 
municipalities,  it  legislated  upcm  the  entire 
subject  as  then  existing,  as  the  territorial 
Legislature  had  In  1854  when  it  passed  the 
Perry  Law.  Moreover,  by  the  terms  defined 
and  used  in  Public  Service  Commission  Law, 
i  8,  It  renders  Itself  repugnant  to  the  Ferry 
Law.  It  defines  the  term  "common  carrier," 
as  used  in  the  act  to  include  "all  •  •  • 
steamboat  companies  •  •  •  owning,  operat- 
ing, managing  or  controlling  any  such  agency 
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for  public  use  in  the  conveyance  of  persons  or 
property  for  hire  within  this  state,"  and  de- 
fines "steamboat  company,"  as  In  the  act  em- 
ployed, to  include  "every  corporation,  com- 
pany, association,  joint  stock  association 
partnership  and  i>er8on,  their  lessees,  trus- 
tees or  receivers  appointed  by  any  court 
whatsoever,  owning,  controlling,  leasing,  op- 
erating or  managing  any  vessel  over  and  up- 
on the  waters  of  this  state."  The  term  "ves- 
sel," when  used  In  the  act,  is  defined  to  in- 
dnde  "every  species  of  water  craft,  by  what- 
soever power  operated,  for  the  public  use  In 
the  conveyance  of  persons  or  property  for 
hire  over  and  upon  the  waters  within  this 
state  (excepting  rowboats  and  sailing  boats 
under  twenty  gross  tons  burden,  open  steam 
launches  of  five  tons  gross  an^  under,  and 
vessels  under  five  gross  tons  propelled  by 
gas,  fluid,  naphtha  or  electric  motors)."  It  is 
manifest  by  the  foregoing  enactments  that 
the  Intention  of  the  Legislature,  when  pass- 
ing the  Public  Utilities  Act,  was  to  embrace 
public  carriers  upon  navigable  waters  of 
every  kind.  In  modem  terms,  terms  which 
we  can  conceive  had  not  been  popularly  used 
at  the  time  of  enacting  the  earlier  act.  It 
legislated  upon  the  same  subject  and  by  Im- 
plication repealed  the  former  act 

"As  a  general  rule,  the  enactment  •  •  * 
of  statutes  manifestly  designed  to  embrace  an 
entire  subject  of  legislation  operates  to  repeal 
former  acts  dealing  with  the  same  subject,  al- 
though there  is  no  repealing  clause  to  that 
effect.  The  application  of  the  rule  is  not  de- 
pendent on  the  inconsistency  or  repugnancy  of 
the  new  legislation  and  the  old;  for  the  old  leg- 
islation will  be  impliedly  repealed  by  the  new, 
even  though  there  is  no  repugnancy  between 
them."    26  R.  C.  U  924.  925. 

Chapter  117  of  the  Laws  of  1911'  manifest- 
ly Is  designed  to  embrace  the  entire  subject 
of  public  utilities,  and  the  Intention  of  the 
Legislature  to  repeal  the  former  act  Is  dear- 
ly Implied. 

Respondents  suggest  that,  while  three  pri- 
or acts  are  expressly  repealed  In  the  Public 
Service  Commission  Law,  the  Ferry  Law  Is 
not,  and  contend  therefrom  that  it  was  not 
the  Intent  of  the  Legislature  to  repeal  the 
latter  act.  The  acts  expressly  repealed  were 
of  recent  date  and  embraced  piecemeal  leg- 
islation on  utilities  then  more  prominently 
before  the  public,  and  I  can  only  conclude 
that  the  failure  to  expressly  repeal  the  act 
of  1854  was  an  inadvertence.  Certain  sec- 
tions of  the  old  Ferry  Act  are  clearly  repug- 
nant to  the  General  Public  Utilities  Law,  but 
they  can  easily  be  eliminated  and  leave  the 
ferries  subject  to  the  Public  Utilities  Law  as 
a  harmonious  whole. 

The   peremptory   writ  should  be  granted. 


SLOAN  SHIPYARDS  CORPORATION  v. 

THURSTON  COUNTY  et  al. 

(No.  15534.) 


(Supreme    Court 


of   Washington. 
1920.) 


June   29, 


1.  Taxation  «=379— Contraot  with  government 
held  not  to  make  Emergency  Fleet  Corpora- 
tion owner,  to  as  to  exempt  materials  from 
taxation. 

A  contract  between  a  shipyard  and  the 
United  States  Shipping  Board  Emergency 
Fleet  Corporation,  providing  that  upon  certain 
payments  certain  materials  should  become  the 
property  of  the  owner  of  the  sliip  to  be  built, 
held  not  to  make  the  Emergency  Fleet  Cor- 
poration the  owner  of  material  on  band,  so  as 
to  relieve  the  shipyard  from  payment  of  taxes 
thereon. 

2.  Taxation  «b>79— Apparent  owner  of  porooa* 
alty  Mbjeot  to  taxation. 

Taxes  are  not  a  lawful  charge  on  proper- 
ty, unless  assessed  in  the  name  of  its  owner; 
but  this  does  not  mean  that  the  person  as- 
sessed must  have  a  perfect  and  unincumbered 
title  to  the  property,  but  only  that  he  should 
be  vested  with  the  apparent  legal  title,  or  with 
the  possession  coupled  with  such  claims  of 
ownership  as  will  justify  the  assumption  that 
he  is  such  owner;  assessors  not  being  required 
to  go  behind  the  record  and  search  out  un- 
recorded transfers,  or  anticipate  the  judicial 
settlement  of  a  title  which  is  in  litigation. 

En  Bana 

Appeal  fr(Hn  Superior  Court,  Thurston 
County ;   John  M.  Wilson,  Judge. 

Action  by  the  Sloan  Shipyards  (Torpora- 
tion  against  Thurston  County  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   ASirmed. 

Frank  C.  Owings,  of  Olympla,  for  appel- 
lant. 

Thos.  L.  O'Leary  and  W.  W.  Manier,  both 
of  Olympla,  for  respondents. 

MOUIJT,  J.  This  action  was  brought  to 
cancel  a  tax  levied  against  the  property  of 
the  plalntifF.  T^e  complaint  alleges  that 
the  property  assessed  to  the  plaintiff  was 
not  its  property,  and  that  It  did  not  own  the 
property  on  the  1st  day  of  March,  1918,  the 
date  fixed  by  law  when  the  property  was 
required  to  be  assessed.  Upon  issues  joined 
the  case  was  tried  to  the  court  without  a 
Jury.  The  court  found  that  the  proi)erty 
was  the  property  of  the  plaintiff,  and  for 
that  reason  dismissed  the  action.  The 
plaintiff  has  appealed. 

There  is  no  dispute  upon  the  facts,  which 
may  be  briefly  stated  as  follows: 

The  appellant  is  a  corporation  owning  a 
shipbuilding  yard  and  plant  in  the  city  of 
Olympla.  On  the  11th  day  of  March,  1018, 
the    assistant    treasurer    of    the    appellant 
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made  a  detailed  list  of  the  personal  property 
of  the  appellant  for  the  purpose  of  assess- 
ment, as  follows: 

Assessed 
Items  of  Property.  ^        No.        Value. 

Donkey  snd  losKlng  eogtnss,  pile 
drivers,  liolstlDg  engines,  etc 7       |  iO.OOO  00 

Lumber  (M  teet)  100.000  00 

Manufacturers'  materials  asd  man- 
ufactured article's.  Including  brick, 
stone,   building  materials,  etc 225,000  00 

Manufacturers'  tools,  implements,  and 
machinery.  Including  engines  and 
boilers  and  donkeys 230,000  00 


Total 


1675,000  00 


This  list  was  returned  to  the  assessor  ojf 
Thurston  county,  and  the  assessor  accepted 
the  figures  as  the  true  value  of  the  proper- 
ty, and  fixed  the  value  of  this  property  for 
taxation  purposes  for  the  year  1918  at  the 
sum  of  $387,600,  the  same  being  50  per 
cent,  of  the  true  value,  which  method  pre- 
vailed in  assessing  all  other  property  in 
Thurston  county.  The  total  tax  levied  for 
all  purposes  for  that  year  was  69.63  mills. 
The  tax  levied  against  the  property  of  the 
appellant  was  $17,143.63.  After  the  assess- 
ment no  complaint  was  made  to  the  county 
ccmimissioners  or  the  board  of  equalization. 
Thereafter  the  levy  was  made,  and  the 
county  of  Thurston  distributed  the  taxes  to 
the  state,  the  city,  and  the  school  district, 
as  required  by  law.  Thereafter  the  appel- 
lant made  a  tender  to  the  treasurer  of 
Thurston  county  of  the  sum  of  $7,453.75, 
claiming  that  this  was  the  amount  of  tax  it 
owed  upon  the  property  which  it  .owned. 
The  treasurer  refused  to  receive  this 
amount  in  full  payment,  and  tills  action 
was  brought  to  set  aside  all  of  the  tax 
levied,  except  the  sum  of  $7,453.75,  which 
was  tendered  to  the  county,  and  the  tender 
made  good. 

It  was  the  duty  of  tlie  appellant,  upon  the 
trial  of  the  case,  to  show  that  it  did  not  own 
the  property  which  was  assessed  against  it. 
It  was  admitted  upon  the  trial,  aiW  Is  ad- 
mitted here,  that  the  appellant  was  the 
owner  of  the  first  and  fourth  Items  in  the 
detailed  list  furnished  by  the  appellant  to 
the  coimty  assessor,  but  that  It  was  not  the 
owner  of  the  second  anil  third  Items  therein 
on  the  1st  of  March,  1918,  because  at  that 
time  these  Items  were  owned  by  the  United 
States  Shipping  Board  Emergency  Fleet 
Corporation,  and  that  the  property  of  that 
corporation  was  not  subject  to  taxation.  In 
order  to  show  this  fact,  the  appellant  of- 
fered in  evidence  a  contract  entered  into 
between  the  appellant  company  and  the 
United  States  Shipping  Board  Emergency 
Fleet  Corporation  (hereinafter  referred  to 
as  the  Emergency  Fleet  Corporation),  which 
contract  provided  for  the  construction  of  16 
wooden  ships  by  the  appellant  for  the  Emer- 


gency Fleet  ColT)oration.  This  contract  pro- 
vided, among  other  things,  for  the  payment 
for  these  vessels  as  follows :  (1)  That  U  per 
cent.,  or  $53,900,  ^ould  be  paid  on  eadi 
ship  within  30  days  after  signing  the  con- 
tract, upon  production  of  a  sworn  statement 
that  the  contractor  had  theretofore  expend- 
ed, or  was  committed  on  material  contracts 
for  expenditures,  on  the  work  under  the 
contract  In  an  amount  equal  to  such  pay- 
ment; (2)  that  11  per  cent.,  or  $53,900, 
should  be  paid  on  each  ship  within  60  days 
after  signing  the  contract  upon  production 
of  a  like  sworn  statement;  (3)  that  13  per 
cent,  or  $63,700,  should  be  paid  when  the 
keel  of  each  ship  was  laid  and  half  in 
frame;  (4)  that  13  per  cent,  <x  $63,700, 
should  be  paid  when  all  In  frame,  and  the 
keelsons  of  each  ship  in;  (5)  that  13  per 
cent,  or  $63,700,  should  be  paid  when  the 
ship  was  three-fourths  sealed,  bottoms  and 
bilges  planked;  (6)  that  13  per  cent,  or 
$63,700,  should  be  paid  when  cabin  work 
was  one-third  completed;  (7)  that  13  per 
cent,  or  $63,700,  should  be  paid  when  en- 
gines were  ready  for  shipment  from  con- 
structor; and  (8)  that  13  per  cent,  or 
$63,700,  should  be  paid  upon  acceptance  of 
the  ship  after  sea  triaL  Paragraph  VI  of 
this  contract  provided  as  follows: 

"It  is  agreed  that  as  the  payments  provided 
therein  are  made  by  the  owner  (Emergency 
Fleet  Corporation)  on  account  of  materials 
ordered  by  or  assembled  or  set  up  in  the  yard 
of  the  contractor  (appellant)  or  used  in  the 
construction  thereunder  the  same  to  the  ex- 
tent of  the  payments  made  shall  become  the 
property  of  the  owner." 

[I]  It  was  shown  upon  the  trial  that  prior 
to  March  1,  1918,  the  Emergency  Fleet  Cor- 
poration had  advanced  to  the  appellant  the 
sum  of  $3,144,800,  and  that  the  appellant 
had  earned  up  to  that  time  $2,170,700.  It  is 
argued  on  these  facts  that  the  Emergency 
Fleet  Corporation  was  the  owner  of  the  lum- 
ber and  manufacturers'  material,  amount- 
ing to  $325,000,  listed  by  the  assessor  as  the 
property  of  the  appellant  We  think  this 
falls  far  short  of  proving  that 'the  Emer- 
gency Fleet  Corporation  at  that  time  was 
the  owner  of  these  particular  materials. 
The  provision  of  section  VI  of  the  contract 
above  quoted  is  to  the  efifect  that  the  Emer- 
gency Fleet  Corporation  shall  be,  as  be- 
tween the  parties  to  the  contract,  the  own^ 
of  materials  ordered  or  assembled  or  set  up 
in  the  yard  of  the  contractor  to  the  ext«it 
of  the  payments  made  thereon.  On  the  Ist 
of  March,  1918,  when  the  assessment  was 
required  to  be  made,  the  appellant  was  in 
possession  of  the  shipyards  and  had  control 
thereof,  and  had  possession  of  all  the  per- 
sonal property  therein  situated.  Provision 
VI  of  the  contract  between  the  appellant- 
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and  the  Emergency  Ileet  Corporation  sim- 
ply gave  the  Emergency  Fleet  Corporation 
a  lien  upon  the  materials  in  the  yard  to  the 
extent  of  the  payments  made  upon  those 
particular  materials.  The  extent  of  those 
payments  was  not  shown,  but,  even  If 
shown,  as  between  the  appellant  and  all  the 
world  besides  the  Emergency  Fleet  Corpora- 
tion, the  appellant  owned  all  the  property  In 
Its  possession. 

[2]  The  rule  In  regard  to  the  ownership 
of  property  for  the  purpose  of  taxation  Is 
stated  in  37  Cy&  at  page  788,  as  follows: 

'H^rdlnarily,  and  in  the  absence  of  statute  to 
the  contrary,  property  is  taxable  only  to  the 
person  who  is  the  owner  thereof  at  the  date 
for  its  listing  or  assessment,  or  the  date  fixed 
by  statute  as  of  which  its  ownership  for  par- 
poses  of  taxation  is  to  be  determined;  and 
taxes  are  not  a  lawful  charge  on  property  un- 
less assessed  in  the  name  of  its  owner,  and 
any  attempt  to  enforce  the  payment  of  taxes 
assessed  and  charged  to  the  wrong  person  will 
be  ineffective.  This  does  not  mean  that  the 
person  assessed  must  have  a  perfect  iind  un- 
incumbered title  to  the  property,  bat  only  that 
be  should  be  vested  with  the  apparent  legal 
title,  or  with  the  possession  coapled  with  such 
claims  and  evidences  of  ownership  as  will  jus- 
tify the  assumption  that  he  is  the  owner;  and 
assessors  are  not  required  to  go  behind  the 
records  and  search  out  unrecorded  transfers 
or  anticipate  the  judicial  settlement  of  a  title 
which  is  in  litigation." 

See,  also,  26  R.  O.  L.  (  S16. 

We  think  this  must  necessarily  be  the 
correct  rule.  It  follows,  therefore,  that 
since  the  appellant  was  in  possession  of  this 
property,  claiming  to  be  the  owner,  and  be- 
ing the  actual  owner  as  to  everybody  ex- 
cept the  Emergency  Fleet  Corporation,  and 
representing  to  the  assessor  that  It  was  the 
owner,  and  having  the  apparent  legal  title, 
coupled  with  possession.  Is  sufBclent  evi- 
dence of  ownership  In  the  appellant.  We 
are  satisfied,  therefore,  that  the  trial  court 
properly  found  that  the  appellant  for  the 
purpose  of  assessment  was  the  owner  of  the 
property  on  the  1st  day  of  March,  1918,  and 
Is  therefore  liable  for  the  whole  tax. 

Both  appellant  and  respondent  In  their 
briefs  have  devoted  considerable  space  to 
an  argument  upon  the  question  of  estoppel. 
Since  we  have  concluded  that  the  property 
In  question  was,  for  the  purposes  of  taxa- 
tion, the  property  of  the  appellant  on  the 
Ist  day  of  March,  1918,  it  is  unnecessary  to 
consider  the  question  of  estoppel. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 
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HOLCOMB.  O.  J.,  and  MITCHELL,  JtlAIN, 
PABKER,  TOLMAN,  BRIDGES,  and  MAC- 
KINTOSH, JJ.,  concur. 


STATE  V.  TERRIEN  et  al.    (No.  15923.) 

(Supreme  Court  of  Washington.    June  2S, 
1920.) 

1.  Criminal  law  <3=>I092(4),  f099(6)— Flilno  of 
statement  of  facts  or  bill  of  exceptions  with- 
in time  Jurlsdlotlonal. 

The  filing  of  a  statement  of  facts  or  bin 
of  exceptions  within  statutory  time  is  jurisdic- 
tional, and  after  this  time  has  expired  court 
cannot  permit  statement  of  facts  or  bill  of  ex- 
ceptions to  be  filed. 

2.  Criminal  law  «3>  1 090(1)— Failure  to  file 
bill  of  exceptions  or  statement  of  facts  leaves 
for  review  questions  arising  on  record. 

That  no  bill  of  exceptions  or  statement  of 
facts  has  been  filed  within  statutory  time  does 
not  require  that  a  dismissal  of  an  appeal  be 
granted;  appellants  still  having  the  right  to 
present  any  question  which  may  arise  on  the 
record  aside  from  the  bill  of  exceptions  or  state- 
ment of  facts. 

3.  Criminal  law  €=»ii06(3),  1 130(4)— AppeU 
lant  for  cause  sliown  may  bo  allowed  to  file 
transcript  and  serve  and  file  briefs  after  time 
fixed. 

The  failure  to  file  a  transcript  and  serve 
and  file  briefs  within  time  fixed  by  law  is  not 
jurisdictional,  and  the  court  may,  if  good  cause 
be  shown,  extend  the  time  and  permit  brief 
and  transcript  to  be  filed  after  the  expiration 
of  the  statutory  period. 

Department  1. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; John  B.  Davidson,  Judge. 

Walden  J.  Terrlen,  James  Rogers,  Ovid 
Richards,  Harry  Adams,  Max  Mashner,  and 
Adolph  Sartoris  were  convicted  of  crime,  and 
appeal.  On  motion  to  dismiss  appeaL-  Mo- 
tion denied. 

Ralph  S.  Pierce,  <rf  Seattle,  for  appellants. 
Arthur  McGuire  and  C.  R.  Hadley,  both  of 
Ellensburg,  for  the  State. 

MAIN,  J.  This  is  a  motion  by  the  respond- 
ent to  dismiss  the  appeal  because:  First,  a 
transcript  of  the  record  has  not  been  filed  by 
the  appellants  within  the  time  fixed  by  law,  or 
at  all ;  second,  that  no  statement  of  facts  or 
bill  of  exceptions  has  been  filed  within  the 
time  fixed  by  law,  or  at  all ;  and,  third,  that 
no  brief  on  appeal  has  been  served  or  filed  by 
the  appellant.  The  appellants  admit  failure 
to  comply  with  the  statutory  requirements  as 
to  the  filing  of  a  transcript,  statement  of 
facts,  and  brief.  They  resist  the  motion  to 
dismiss  and  a^k  that  the  time  for  perfecting 
their  appeal  in  this  court  be  extended  until 
the  1st  day  of  August,  1920.  The  facts  which 
it  is  claimed  excuse  the  delay  are  shown  by 
affidavit. 

[1-J]  We  will  first  consider  the  effect  of 
the  failure  to  file  a  statement  of  facts  or  bill 
of  exceptions  within  the  90-day  period  fixed 
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by  statute.  Under  the  boldings  of  this  court 
the  filing  of  the  statement  of  facts  or  bill  of 
exceptions  within  the  statutory  time  Is  Ju- 
risdictional, and  after  this  time  has  expired 
the  court  cannot  extend  the  time  and  permit 
a  statement  of  facts  or  bill  of  exceptions  to 
be  filed.  American  Fuel  Co.  v.  Benton,  98 
Wash.  26,  167  Pac.  346 ;  Universal  Motor  Co. 
V.  McGeorge,  104  Wash.  344,  176  Pac.  331.  It 
does  not  follow,  however,  that  the  appeal 
should  be  dismissed  because  no  bill  of  excep- 
tions or  statement  of  facts  has  been  filed 
within  the  time  fixed  by  law,  and  because  the 
court  cannot  now  extend  the  time.  The  ap- 
pellants still  have  the  right  to  present  any 
question  which  may  arise  upon  the  record 
aside  from  the  bill  of  exceptions  or  statement 
of  facts.  The  failure  to  file  a  bill  of  excep- 
tions or  statement  of  facts  not  requiring  the 
dismissal  of  the  appeal,  the  next  question  to 
be  considered  Is  whether  the  appeal  should  be 
dismissed  because  of  failure  to  file  the  tran- 
script and  serve  and  file  the  briefs  In  accord- 
ance with  the  statutory  requirements.  The 
failure  to  file  the  transcript  and  serve  and 
file  the  briefs  within  the  time  fixed  by  law  is 
not  Jurisdictional,  and  the  court  may,  if  good 
cause  be  shown,  extend  the  time  or  permit 
the  brief  and  transcript  to  be  filed  after  the 
expiration  of  the  statutory  period.  North- 
western, etc.,  Bank  v.  Griflltts,  18  Wash.  69, 
60  Paa  591 ;  Prescott  v.  Puget  Sound  Bridge 
&  D.  Co.,  30  Wash.  158,  70  Pac.  252 ;  Ellis  v. 
Bardin,  86  Wash.  122.  78  Paa  677 ;  Welffen- 
bach  V.  Puget  Sound  B.  &  D.  Co.,  103  Wash. 
240;  174  Pac.  10.  Whether  this  appeal  should 
be  dismissed  for  failure  to  file  the  transcript 
and  serve  and  file  the  brief  within  time  de- 
pends, therefore,  upon  whether  a  sufficient 
excuse  has  been  shown  for  the  delay.  With- 
out reviewing  in  detail  the  facts  which  It  is 
claimed  show  excusable  neglect,  it  may  be 
said  that  in  our  opinion  a  sufficient  excuse 
has  been  shown  and  Oie  court  in  the  exercise 
of  its  discretionary  power  will  permit  a  tran- 
script and  brief  to  be  filed.  The  case  in  the 
ordinary  course  would  not  have  reached  this 
court  for  assignment  at  the  present  May 
term.  The  delay  has  not,  therefore,  resulted 
In  a  postponement  of  the  hearing  here  on  ap- 
peal. The  appellants'  time  for  perfecting 
their  appeal  in  this  court  will  be  extended  to 
August  1, 1920. 
The  motion  to  dismiss  the  appeal  is  denied. 

HOLCOMB,  C.  J.,  and  PARKER,  MITCH- 
ELL,  and  FULLERTON,  JJ.,  c<mcur. 


STATE  V.  SUTTLB.    (No.  15926.) 

(Supreme  Court  of  Washington.    June  25, 

1920.) 
Department  1. 
Appeal  from  Superior  Court,  Kittitas  County. 


Fred  Suttle  was  convicted  of  crime,  and  ap- 
peals. On  motion  to  dismiss.  Defendant  given 
time  within  which  to  perfect  appeaL 

Ralph   S.   Pierce,   of    Seattle,   for   appellant 
Arthur  McGuire,  C.  R.  Hadley,  and  E.   K. 
Brown,  all  of  Ellensburg,  for  the  State. 

PER  CURIAM.  This  is  a  motion  to  dismiss 
the  appeal,  and  presents  the  same  questions  as 
the  case  of  State  of  Washington  v.  Terrien  et 
al.,  190  Pac.  1017,  just  decided.  Upon  the  au- 
thority of  that  case  the  appellant  will  be  given 
until  August  1,  1920,  to  perfect  his  appeal  in 
this  court. 


STATE  V.  BROWN  et  ai.    (No.  15945.) 

(Supreme  Court  of  Washington.    June  25, 

1920.) 
Department  1. 
Appeal  from  Superior  Court,  Benton  County. 

F.  A.  Brown  and  C.  T.  Neilson  were  convicted 
of  crime,  and  appeal.  On  motion  to  dismias 
appeal.    Motion  denied. 

Ralph  S.  Pierce,  of  Seattle,  for  appellant 

G.  W.  Hamilton,  of  Prosaer,  for  respondent. 

PER  CURIAM.  This  is  a  motion  to  dismiss 
the  appeal,  because  the  appellants  have  not 
served  and  filed  a  brief  within  the  time  limited 
by  law,  or  at  all.  The  same  excuse  for  failure 
to  file  the  brief  in  this  case  is  made  as  in  the 
case  of  State  v.  Terrien  et  al.,  190  Pac.  1017, 
just  decided.  Upon  the  authority  of  that  case 
the  motion  to  dismiss  the  appeal  will  be  denied, 
and  the  appellants  be  given  until  August  1, 
1920,  to  perfect  their  appeal  in  this  court 


CITIZENS'   NAT.  BANK   OF    ROSWELL  v. 
BEAN  et  aJ.    (No^  2403.) 

(Supreme  Court  of  New  Mexico.    May  27, 1920. 
Rehearing  Denied  June  10,  1920.) 

(Svlla^u*  iV  the  Court.) 

I.  Witnesses  i8=3lS3i/2,   New,  vol.  9  Key-No. 
Series — Rule  precluding   verdict  against  ad- 
ministrator OR  opposing  party's  evldenoe  ua- 
less  corroborated  held  not  to  apply  whero  de- 
ceased maker's  signature  Is  admitted. 
Section  2175,  Code  1915,  which  precludes 
an  opposite  or  interested  party  from  obtaining 
a  verdict,   judgment,   or  decision  against   the 
heirs,  executors,  administratorSi  or  assigns  of 
a  deceased  person  upon  his  own  evidence  in  re- 
spect to  any  matter  occurring  before  the  death 
of  the  deceased  person,  unless  such  evidence 
is   corroborated  by   some   other   material   evi- 
dence, has  no  application  to  a  suit  against  the 
administrator  of  a  deceased  matter  of  a  prom- 
issory note,  where  the  ugnature  of  sudi  do- 
ceased  maker  is  admitted. 
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2.  Bills  and  notes  «=>493(3)— Burden  of  show- 
ing want  of  consideration  rests  upon  defend- 
ant antll  he  offers  evidenee  shifting  burden. 
Under  section  618,  Code  1915,  every  ne- 
gotiable instrument  is  deemed  prima  facie  to 
have  been  issued  for  a  valuable  consideration, 
and  every  person  whose  signature  appears 
ther,eon  to  have  become  a  party  thereto  for 
value,  and  in  a  suit  apon  &  negotiable  promis- 
sory note  the  burden  of  showing  that  there  was 
want  of  consideration  rests  upon  the  defend- 
ant, and  if  the  defendant  olfers  any  evidence 
which  shorws,  or  tends  to  show,  want  of  con- 
sideration, then  it  is  incumbent  upon  the  plain- 
tiff to  show  by  a  fair  preponderance  of  evi- 
dence upon  the  whole  case  that  there  was  con- 
■ideration. 

Appeal  from  District  Court,  Chaves  Coun- 
ty;  HcClure,  Judge. 

Suit  by  the  Citizens'  NaUonal  Bank  of  Bos- 
well,  N.  M.,  against  B.  P.  Bean,  Jr.,  admin- 
istrator of  R.  P.  Bean,  Sr.,  and  others,  with 
cross-complaint  against  plaintiff  and  Oay  H. 
Herbert  Demurrer  to  counterclaim  over- 
roled,  and  Judgment  for  defmdant  adminis- 
trator on  a  directed  verdict,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  grant  plaintiff  a  new  trial. 

A.  J.  Nisbet,  of  RoBwell,  for  appellant 
H.  M.  Dow,  of  Boswell,  for  appellees. 

ROBERTS,  J.  Appellant  sued  appellee  R. 
P.  Bean,  Jr.,  as  administrator  of  the  estate 
of  R.  P.  Bean,  Sr.,  deceased,  on  a  promissory 
negotiable  note  for  $1,000.  The  note  had  been 
executed  and  delivered  to  the  appellant  by 
the  deceased  in  his  lifetime.  The  complaint 
was  in  the  ordinary  form  and  alleged  that 
the  note  was  past  due  and  unpaid,  and  asked 
for  attorney's  fees.  The  administrator  an- 
swered, admitted  the  execuUoo  of  the  note 
but  denied  that  it  was  issued  for  a  valued 
consideration,  and  for  defense  by  way  of  new 
matter  set  up  in  detail  the  transaction  lead- 
ing up  to  the  execution  and  delivery  of  the 
note,  which  in  brief  was  as  follows: 

Bean,  Sr.,  and  one  Guy  H.  Herbert  had 
been  negotiating  for  the  purchase  by  Bean 
from  Herbert  of  a  farm  known  aa  the  "Wil- 
liams place,"  tor  which  Bean  was  to  pay 
16,000.  On  November  4,  1910,  the  parties 
executed  an  escrow  agreement,  which  was  as 
follows: 

"Escrow  agreement  between  R.  P.  Bean  and 
O.  H.  Herbert  Each  party  deposits  $1,000.00 
as  forfeit  to  guarantee  delivery  of  deed  to  640 
acres  by  Guy  H.  Herbert  to  R.  P.  Bean,  known 
as  Williams  place,  and  guarantee  payment  of 
purchase  price  by  B.  P.  Bean  to  G.  H.  Herbert 
upon  delivery  of  deed  by  Herbert  to  Bean. 
Total  purchase  price  to  be  $5,000.00.  Deed  to 
be  delivered  within  10  days. 

"[Signed]    Guy  H.  Herbert 
"R.  P.  Bean,  Sr." 


Bean  did  not  have  the  $1,000,  so  he  execut- 
ed the  note  In  question  to  the  bank  for  the 
purpose  of  securing  the  money.  The  bank 
put  up  with  the  escrow  a  cashier's  check  for 
the  $1,000,  which  later  was  delivered  to  Her- 
bert by  Mr.  Jaffa,  the  cashier. 

[1]  It  was  the  contention  of  the  adminis- 
trator that  Jaffa  was  never  authorized  to 
deliver  the  money  to  Herbert  and  this  want 
of  authority  was  set  up  in  the  answer  by 
way  of  new  matter.  A  second  defense  and 
cross-complaint  against  the  bank  and  Herbert 
was  filed  in  which  the  administrator  sought 
to  recover  back  from  either  one,  or  both  par- 
ties, the  $1,000,  In  the  event  the  administra- 
tor was  held  liable  on  the  note.  Demurrer 
was  filed  to  the  counterclaim  on  the  ground 
that  Herbert  was  not  a  necessary  party, 
which  was  overuled ;  and,  as  both  parties  an- 
swered the  counterclaim  thereafter,  It  Is 
probable  that  the  ruling  on  the  demurrer 
was  waived.  The  mattet'  Is  not  of  much  con- 
sequence In  so  far  as  the  bank  is  concerned, 
as  the  vital  question  to  it  is  the  ruling  of 
the  court,  on  the  trial,  that  it  could  not  re- 
cover on  the  promissory  note  because  It  was 
unable  to  produce  evidence  to  corroborate  the 
testimony  of  its  cashier  to  the  effect  that 
Bean  received  the  consideration  for  the  note. 
The  point  arose  as  follows: 

Appellant  offered  the  note  in  evidence  and 
announced  that  it  would  rest  Appellee  Bean 
then  put  in  evidence  the  escrow  agreement 
and  certain  other  unimportant  matters.  '  Ap- 
pellant then  called  Jaffa,  its  cashier,  and  he 
testified  in  detail  to  the  facts  leading  up  to 
the  execution  of  the  note.  He  said  that  the 
money  had  been  put  up  in  escrow  out  of  the 
proceeds  of  the  note;  that  Bean  ordered  him 
to  pay  the  money  to  Herbert  which  he  did. 
Herbert  was  called  as  a  witness  and  testi- 
fied that  Bean  had  agreed  to  pay  the  money 
to  him  and  told  him  that  he  would  order  the 
cashier  of  the  bank  to  turn  It  over.  At  the 
conclusicm  of  the  evidence  Bean  moved  the 
court  for  an  instructed  verdict  because  appel- 
lant had  not  shown  a  consideration  for  the 
note,  and  it  was  his  contention  that  appel- 
lant was  required  to  corroborate  the  testi- 
mony of  Jaffa,  its  cashier,  to  the  effect  that 
Bean,  the  deceased,  had  ordered  him  to  pay 
the  money  over  to  Herbert  The  court  held 
that  both  Herbert  and  Jaffa  were  interested 
parties,  and  that  under  section  2175,  Code 
1915,  this  evidence  was  not  sufficient  to  war- 
rant a  recovery.  This  section  of  the  statute 
provides  that  in  a  suit  by  or  against  the  heirs, 
executors,  administrators,  or  assigns  of  a  de- 
ceased person  an  opposite  or  interested  party 
to  the  suit  shall  not  obtain  a  verdict.  Judg- 
ment, or  decision  therein,  on  his  own  evi- 
dence, in  respect  of  any  matter  occurring  be- 
fore the  death  of  the  deceased  person,  unless 
such  evidence  is  corroborated  by  some  other 
material   evidence.     This  statute  was   fully 
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discussed  by  the  court  In  tlie  case  of  Union 
Land  &  Grazing  Co.  v.  Arce,  21  N.  M.  115. 152 
Pac.  1143. 

The  trial  court  in  a  meiaorandum  opinion 
referred  to  the  case  of  National  Rubber  Sup- 
ply Co.  V.  Oleson  &  Exter,  20  N.  M.  624,  151 
Pac.  695,  and  stated  that  under  this  decision, 
before  the  appellant  could  recover,  it  would 
have  to  produce  corroborating  evidence  to 
show  that  a  consideration  was  given  for  the 
note.  The  court  was  in  error,  and  that  case 
afforded  no  warrant  for  such  a  holding. 
That  was  a  suit  upon  an  account  for  supplies 
furnished  upon  a  written  order  by  the  agent 
of  the  plaintiff.  The  deceased  had  signed  no 
order  for  the  goods,  and  of  course  plaintiCTs 
right  to  recover  there  depended  solely  upon 
word  of  mouth  testimony. 

[2]  In  the  present  case  the  execution  of  the 
note  was  admitted,  and,  that  being  so,  sec- 
tion 618,  Code  1915,  applied.  This  section 
reads  as  follows: 

"Every  negotiable  instrument  is  deemed  prima 
facie  to  have  been  issued  for  a  valuable  con- 
sideration; and  every  person  whose  signature 
appears  thereon  to  have  become  a  party  thereto 
for  value." 

tJnder  this  statute,  when  the  note  was  put 
in  evidence,  the  appellant  had  made  out  a 
prima  facie  case  as  to  consideration,  and  at 
that  point  was  entitled  to  a  recovery,  absent 
any  proof  to  the  contrary  by  the  personal  rep- 
resentative of  the  maker  of  the  note.  The 
statute  first  referred  to  (section  2175,  supra) 
applies  only  where  in  a  suit  against  the  heirs, 
executors,  administrators,  or  assigns  of  a 
deceased  person  an  opposite  or  Interested 
party  undertakes  to  recover,  or  defeat  a  re- 
covery, by  his  own  uncorroborated  word  of 
mouth  testimony.  In  reason  it  can  have  no 
application  where  such  opposite  or  interested 
party  is  not  seeking  to  recover  or  defeat  a  re- 
covery upMi  his  own  uncorroborated  word  of 
mouth  testimony,  but  produces  a  written  con- 
tract, signed  by  the  deceased  party,  or,  as 
here,  a  promissory  note,  which  admittedly 
was  signed  by  the  deceased.  Hence,  when 
the  note  was  put  in  evidence  and  the  signa- 
ture of  the  deceased  admitted  or  proved,  ap- 
pellant was  entitled  to  recover,  and  it  was  in- 
cumbent upon  the  administrator  to  produce 
sufficient  evidence  of  lack  of  consideration 
to  overcome  the  prima  facie  case,  before  ap- 
pellant was  required  to  produce  more  evi- 
dence to  show  consideration. 

In  Daniel  on  Negotiable  Instruments  (6th 
Ed.)  S  164,  the  author  says: 

"Under  the  statute,  the  burden  of  showing 
that  there  was  want  of  consideration  rests 
upon  the  defendant,  and,  if  the  defendant  offers 
any  evidence  that  shows  or  tends  to  show  want 
of  consideration,  then  it  is  incumbent  upon  the 
plaintiff  to  show  by  a  fair  preponderance  of  evi- 
dence, upon  the  whole  case,  that  there  was  con- 
sideration." 


Some  courts  hold  that,  as  a  bill  or  n^otl- 
able  note  Imports  a  consideration,  it  Is  In- 
cumbent upon  the  defendant  to  carry  the 
burden  of  proof  of  a  plea  of  no  consideration ; 
while  others  hold  that,  in  the  absence  of  any 
statutory  provision,  when  the  evidence  has 
been  Introduced  to  rebut  the  presumption 
which  the  statute  raises,  the  burd«i  is  upon 
the  plaintiff  to  satisfy  the  Jury  upon  all  the 
evidence  and  by  the  preponderance  of  evi- 
dence that  there  was  a  consideration. 

So  far  as  this  case  is  concerned,  it  would 
be  wholly  Immaterial  which  rule  was  applied, 
because  in  either  event  it  would  be  for  the 
Jury  to  say  whether  upon  the  whole  evidence 
consideration  was  shown,  and  as  to  the  ques- 
tion of  consideration  section  2175  would  have 
no  applicatimi. 

Hence  It  follows  that  the  trial  court  was 
in  error  In  instructing  the  Jury  to  return  a 
verdict  for  the  appellee.  Bean,  and  the  canae 
will  be  reversed  and  remanded  to  the  district 
court,  with  instructions  to  grant  appellant  a 
new  trial;   and  It  is  so  ordered. 

PARKER,  O.  J.,  and  RAXKOLDS,  JJ.,  «»- 

cur. 


Ex  parte  WALLACE. 

WALLACE  V.  BLANCHARD  at  aL 

(No.  2452.) 

(Supreme   Court   of  New  Mexico.     Feb.    M, 

td20.    On  Motion  for  Rehearing, 

May  22, 1020.) 

(Svlldbiu  iiy  the  Court.) 

1.  Adoption  «sa7,  (2— Consent  ef  patative  fa- 
ther not  required. 

Under  section  17,  Code  1915,  only  the  con- 
sent of  the  mother  of  an  illegitimate  child  is 
required  for  its  adoption.  The  consent  of  the 
putative  father  of  a  bastard  child  is  not  requir- 
ed for  its  adoption,  nor  is  it  essential  that  no- 
tice should  he  given  to  such  father  of  the  peti- 
tion for  adoption. 

2.  Habeas  oorpas  «=»99( I)— Custody  of  eMId 
may  be  given  without  consent  of  or  notice  t« 
parents. 

As  the  parents  have  no  property  right  in  a 
child,  its  custody  may  be  given  to  others,  even 
without  the  consent  of  the  parents  and  with- 
out notice  to  them. 

3.  Bastards  iS=3 1 5— Putative  father  not  entitled 
to  custody  against   adopting    parents. 

While  the  putative  father  of  a  bastard  child 
might  be  entitied  to  its  custody  as  against 
strangers,  he  would  not  be  entitled  to  its  cus- 
tody as  against  adopting  parents,  upon  whom 
rests  a  legal  duty  to  support,  educate,  and  care 
for  such  child. 
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4.  Bastards  ®=>95,  104— At  osmmoa  law  a  bas- 
tard could  not  Inherit  and  had  no  hairs,  «x- 
oapt  of  his  own  body. 

At  common  law  a  bastard  was  looked  upon 
as  a  son  of  nobody,  and  sometimes  was  called 
"fillas  nullius,"  and  sometimes  "filius  populi," 
a  child  of  the  people,  having  no  father  and  be- 
ing incapable  of  inheriting,  nor  could  he  have 
heirs  but  of  bis  own  body. 

(Additional  Syllahut  hv  Editorial  Btaff.) 
On  Motion  for  Bebearing. 

5.  Bastards  «s»IS,  16— Statute  permitting  Il- 
legitimate children  to  inherit  does  not  change 
rights  as  to  their  custody. 

Code  1915,  §  1850,  as  amended  by  Laws 
1915,  c.  89,  entitling  illegitimate  to  inherit,  the 
other  statntory  conditions  appearing,  altbongh 
there  were  lei^timate  cliildren,  deals  only  with 
the  right  of  inheritance,  and  does  not  cast  upon- 
the  putative  father  the  duty  to  Support,  care 
for,  and  educate  such  children  during  .their 
minority,  or  change  the  rights  of  custody  as 
between  the  putative  father  and  those  claiming 
'  the  custody  of  such  children  under  an  attempt- 
ed adoption. 

6.  Common  law  <S=>I2— Poor  laws  of  England 
not  adopted  as  part  of  common  law. 

The  poor  laws  of  England,  under  which  the 

putative   father   was    required   to  support  his 

illegitimate  child,  did  not,  by  the  adoption  of 

'  the  common  law,  become  a  part  of  the  law  of 

the  state. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Bratton,  Judge. 

Habeas  corpus  by  James  Day  Wallace,  on 
behalf  of  Hazel  May  Wallace  and  Pauline 
Minta  Wallace,  minors,  and  James  Day  Wal- 
lace, against  W.  E.  and  Francis  L.  Blanchard, 
to  obtain  the  custody  of  the  two  minors. 
Custody  awarded  to  petitioner,  and  respond- 
ents appeal.  Reversed,  with  instructions  to 
set  aside  Judgment  and  to  restore  the  custody 
of  the  minors  to  respondents. 

H.  B.  Hamilton,  of  Garrlzozo,  and  Gibbany 
&  Epstein,  of  RQ,EweU,  for  appellants. 
L.  O.  Fallen,  of  Roswell,  for  appellee. 

ROBERTS,  J,  Petitioner  was  awarded  the 
custody  of  two  minor  children  by  habeas  cor- 
pus proceedings.  This  appeal  Is  from  final 
Judgment  therein. 

The  facts,  briefly  stated,  upon  which  the 
case  must  be  decided,  are  as  follows : 

Respondents  are  brothers,  and  in  the  year 
1918  they  were  living  on  the  same  ranch  in 
Lincoln  county,  this  state.  It  is  conceded  by 
counsel  for  petitioner  that  respondents  are 
morally  and  financially  qualified  and  able  to 
have  the  care  and  custody  of  the  infants  here- 
in named.  In  1918,  Mrs.  Kaiser,  a  sister  of 
petitioner,  got  in  communication  with  the  re- 
spondents by  advertising  that  she  had  in  her 
possession  two  girls,  aged  10  and  12  years, 
for  whom  she  desired  to  find  a  suitable  home. 


As  a  result  of  the  advertisement  and  subse- 
quent correspondence,  the  children  were  de- 
livered to  respondents  herein,  and  afterwards 
the  respondents  attempted  to  adopt  them  un- 
der the  provisions  of  chapter  2,  Code  1916, 
in  the  probate  court  of  Lincoln  county. 

The  children  were  the  illegitimate  children 
of  one  Effle  May  Searles,  a  married  woman, 
now  deceased,  and  petitioner  claims  to  be  the 
putative  father  of  such  children.  That  he  is 
the  father  is  conceded  by  respondents.  Peti- 
tioner bases  his  right  to  the  custody  of  the 
children  upon  the  fact  that  he  is  the  putative 
father ;  that  under  the  statutes  of  New  Mex- 
ico he  was  entitled  to  notice  of  the  adoption 
proceedings;  and  that  not  having  consented 
thereto,  nor  receiving  notice  of  the  proceed- 
ing, the  order  of  adoption  as  to  him  was  nuU 
and  void. 

The  trial  court  evidently  agreed  With  petl- 
,tioner,  because  Judgment  was  entered  giving 
him  the  custody  of  the  children.  At  the  time 
the  children  were  adopted  the  sister  of  peti- 
tioner, Mrs.  Kaiser,  informed  respondents 
that  the  father  of  the  girls  was  dead,  and  it 
appeared  upon  the  hearing  that  at  the  time 
she  delivered  the  girls  to  respondents  she 
had  not  heard  from  her  brother  for  about 
three  years.  He  Iiad  left  the  children  with 
his  sister,  with  the  agreement  that  she  was 
to  keep  them  together  and  return  them  to 
him  when  he  should  return  home  and  reclaim 
them. 

The  trial  court  made  no  specific  findings  of 
fact,  but  generally  found  the  issues  in  favor 
of  the  petitioner.  We  understand  from  the 
record  that  the  moral  fitness  of  the  parties 
to  the  case  and  custody  of  the  children  was 
not  considered  by  the  trial  court,  and  this 
question  did  not  enter  into  the  determina- 
tion of  the  case.  No  opportunity  was  given 
the  respondents  to  produce  evidence  as  to  the 
moral  fitness  of  petitioner.  The  petitioner 
has  resided  at  Ft.  Scott,  Kan.,  or  Kansas 
City,  Mo.,  practically  all  bis  life;  and  while 
affidavits  were  presented  to  the  court  attach- 
ed to  the  return,  showing  the  moral  unfitness 
of  petitioner,  these  were  stricken  upon  motion 
of  petitioner,  and  the  court  refused  to  post- 
pone the  hearing  until  witnesses  could  be 
produced  or  depoeitions  taken  to  prove  the 
same  facts.  The  court  refused  the  postpone- 
ment, we  assume,  upon  the  theory  that  such 
a  question  was  not  Involved  in  the  case,  if 
In  fact  the  putative  father  bad  received  no 
notice  of  the  proceedings.  Nor  do  we  believe 
that  the  question  of  abandonment  influenced 
the  determination  of  the  question  by  the  trial 
court.  It  is  somewhat  dlfilcult  to  determine 
the  exact  theory  upon  which  the  case  was 
tried  In  the  court  below  becau^f  of  the  plead- 
ings in  the  case  and  the  failure  of  the  court 
to  make  specific  findings  of  fact 

In  petitioner's  brief,  after  discussing  the 
point  raised  by  respondents  to  the  effect  that. 
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as  the  children  were  bom  In  wedlock — that 
Is,  the  mother  Effle  May  Searles,  had  a  liv- 
ing husband,  and  it  was  not  shown  that  they 
did  not  have  access  to  each  other — petitioner 
could  not  bastardize  the  children  by  the  as- 
sertion that  he  was  their  father,  because  the 
question  was  not  raised  in  the  trial  court 
He  proceeds: 

"So,  going  directly  to  the  point  of  the  right 
ef  a  putative  father  to  have  the  possession, 
control,  and  care  of  his  children,  and  to  the 
necessity  of  his  consent  for  any  proceedings 
against  them,  appellee  says: 

"  The  rule  is  well  settled  that  the  mother  of 
an  illegitimate  or  bastard  child  has  a  legal  right 
to  its  custody,  superior  to  the  right  of  the 
father  or  any  other  person,  but  there  is  an- 
other rule  of  law  which  is  equally  well  settled, 
iiod  that  is  this:  That  whUe  the  legal  right 
of  the  mother  of  a  bastard  is  superior  to  that 
of  the  father,  and  although  the  right  of  the 
father  to  the  custody  of  his  bastard  child  ia  in- 
ferior to  the  right  of  the  mother,  his  right  is 
superior  to  the  right  of  any  other  person,  and, 
on  the  death  of  the  mother,  he  becomes  entitled, 
as  against  the  world,  to  the  care  and  custody  of 
the  chad.' " 

Thus  we  conceive  the  determinative  ques- 
tion In  this  case  to  he:  (a)  Is  the  putative 
father  of  a  bastard  child  required  to  consent 
to  its  adoption?  and,  (b)  If  not  required  to 
consent.  Is  it  essential  that  notice  should  be 
given  to  him  of  the  adoption  proceedings? 
This  requires  a  consideration  of  the  law  of 
adoption  and  the  right  of  a  putative  father 
to  the  care  and  custody  of  his  children.  Inde- 
pendent of  statute. 

[1]  The  adoption  of  children  Is  governed 
by  chapter  2,  Code  1915,  §§  13  to  25,  Inclu- 
sive. Section  13  provides  that  any  minor 
child  may  be  adopted  by  any  adult  person  in 
the  cases  and  subject  to  the  rules  prescribed 
in  said  chapter.  Section  15  requires  the  con- 
sent of  the  husband  and  wife  If  living  togeth- 
er and  the  child  Is  legitimate.  Section  17 
provides  that  an  illegitimate  child  cannot  be 
adopted  without  the  consent  of  Its  mother.  If 
known  and  capable  of  consent.  Section  19 
requires  the  flUng  of  a  petition  in  the  probate 
court  by  the  party  seeking  to  adopt,  in  which 
he  is  required  to  set  forth  the  facta  entitling 
him  to  adopt  the  child,  and  provides  for  the 
appearance  before  the  probate  Judge  of  the 
party  whose  consent  is  required.  If  resident 
within  the  state,  and  the  filing  with  the  pro- 
bate Judge  of  the  consent,  if  the  parties  who 
are  required  to  consent  are  nonresidents  of 
the  state,  which  consent  must  be  acknowledg- 
ed as  required  by  the  statute. 

Sections  21  and  22  read  as  follows: 

"Sec.  21.  Upon  satisfactory  proof  that  a  child 
Is  abandoned  and  unprovided  for  by  its  par- 
ents or  relatives,  the  probate  judge  shall  per- 
mit such  child  to  be  adopted  without  the  con- 
sent of  its  parents  or  relatives,  upon  the  exe- 
cution of  the  agreement  hereinbefore  required 
of  the  applicant." 

"Sec.  22.  The  probate  judge  must  examine  all 


persons  appearing  before  him  pursuant  to  the 
provisions  of  this  chapter,  and  if  satisfied  that 
the  interests  of  the  child  or  children  to  be 
adopted  will  be  promoted  by  the  adoption  by 
applicant,  he  must  make  an  order  declaring  the 
child  to  be  adopted  by  the  applicant  and  thence- 
forth to  be  regarded  and  treated  in  all  respects 
as  the  child  of  the  person  adopting;  or  if  the 
applicant  be  such  an  association  or  corpora- 
tion as  mentioned  in  this  chapter,  the  probate 
judge  must  make  an  order  declaring  such  child 
or  children  to  be  adopted  by  such  association 
or  corporation,  and  thenceforth  such  associa- 
tion or  corporation  to  be  considered  as  having 
the  custody  and  control  of  such  child  or  chil- 
dren, in  place  of  its  natural  guardians." 

From  other  sections  of  the  statute  It  will 
be  seen  that  it  Is  the  policy  of  the  Legislature 
of  this  state  to  place  the  supervision  of  chil- 
dren of  indigent  parents,  or  who  have  been 
abandoned,  under  the  control  of  the  probate 
courts  of  the  various  counties.  For  example, 
section  232  gives  to  the  probate  court  the 
power  to  apprentice  minors  whose  parents 
are  living,  but  who  have  not  the  means  of 
maintaining  their  children,  or  willfully  neg- 
lect to  support  and  educate  them.  Under 
chapter  50,  dealing  with  guardian  and  ward, 
the  probate  court  Is  given  the  power  to  ap- 
point guardians  for  minors,  and  may  appoint 
a  guardian  of  a  minor,  although  the  parents 
of  such  a  child  are  living,  and  may  appoint 
guardians  for  illegitimate  children,  and  In 
Its  discretion  may  sot  only  Invest  the  guard- 
Ian  so  appointed  with  the  control  of  the  prop- 
erty of  such  ward,  but  may  give  to  the  guard- 
ian the  custody  of  the  ward. 

Reverting  to  the  adoption  statute,  it  will 
be  observed  that  under  section  17  only  the 
consent  of  the  mother  of  an  Illegitimate 
child  Is  required  for  Its  adoption.  The  stat- 
ute not  recognizing  any  right  In  the  father  of 
an  illegitimate  child  In  case  of  adoption,  the 
question  then  to  be  solved  Is,  was  he  entitled 
to  notice  of  the  adoption  proceeding  Inde- 
X)endent  of  statute?  We  believe  It  to  be  uni- 
versally conceded  that  the  partita  have  no 
property  right  In  their  children.  The  right 
which  they  have  is  a  natural  right,  but  "in 
all  cases  the  state  is  parens  patriae  to  the 
child,  and  It  has  power  to,  by  legislation, 
control  the  right  of  the  child  to  inherit,  to 
take  it  from  its  parents,  and  give  It  into 
custody  of  others,  to  determine  what  is  for 
the  best  Interests  of  the  child,  and  that 
which  win  promote  the  welfare  of  the  state. 
In  other  words,  the  will  of  the  state  in  sudi 
matters  Is  supreme,  and  In  all  such  cases 
the  Legislature  may  prescribe  what  notice, 
if  any,  shall  be  given  to  the  parents  of  the 
child  to  he  affected  by  the  contemplated 
change  of  its  status. 

[2,3]  As  the  parents  have  no  property 
right  in  the  cliild.  Its  custody  may  be  given 
to  others,  even  without  the  consent  of  the 
parents,  and  without  notice  to  them.  Purin- 
ton  v.  Jamrock,  195  Mass.  187.  80  M.  K  802, 
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18  L.  B.  A.  (N.  S.)  828.    In  tbe  case  cited  the 
court  said: 

"Nor  baye  the  parents  any  Inherent  right  of 
property  in  their  minor  child  of  which  they  can 
in  no  way  be  deprived  witbont  their  consent. 
They  are  the  natural  guardians  of  their  child, 
entitled  to  its  custody,  with  the  right  to  ap- 
propriate its  earnings,  and  may  recover  dam- 
ages for  any  interference  with  their  rights  by  a 
wrongdoer.  Horgan  v.  Pacific  Mills,  158  Mass. 
402,  35  Am.  St.  Rep.  504,  33  N.  B.  581.  But 
this  right  is  not  an  absolute  and  uncontrollable 
one.  It  will  not  be  enforced  to  the  detriment 
or  destruction  of  the  happiness  and  well-being 
of  the  child.  See  the  strong  opinion  of  Brewer, 
J.,  in  Chapsky  ▼.  Wood,  28  Kan.  660,  40  Am. 
Rep.  321.  The  same  doctrine  is  laid  down  in 
aark  T.  Bayer,  32  Ohio  St.  299,  310,  30  Am. 
Rep.  503.  As  the  child  owes  allegiance  to  the 
government  for  the  country  of  its  birth,  so  it 
is  entitled  to  the  protection  of  that  govern- 
ment, which  must  consult  its  welfare,  comfort, 
and  interest  in  regulating  its  custody  during  its 
minority.  Mercein  v.  People,  25  Wend.  (N.  Y.) 
64,  103,  35  Am.  Dec.  653;  United  States  v. 
Green,  3  Mason,  482,  485,  Ted.  Cas.  No.  15,- 
256.  The  right  of  the  parents  is  not  an  abso- 
lute right  of  property,  but  is  in  the  nature  of 
a  trust  reposed  in  them,  and  is  subject  to  their 
correlative  duty  to  care  for  and  protect  the 
child;  and  the  law  secures  their  right  only  so 
long  as  they  shall  discharge  their  obligation. 
Nugent  V.  PoweU,  supra  [4  Wyo.  173,  33  Pac. 
23,  20  L.  R.  A.  190,  62  Am.  St.  Rep.  17]; 
Gishwiler  v.  Dodez,  4  Ohio  St.  616;  Ez  parte 
Crouse,  4  Whart.  9,  U." 

In  a  note  to  the  case  of  Allison  v.  Bryan 
(Okl.)  30  L»  B.  A.  (N.  S.)  146,  the  editor  of 
the  note  says: 

"It  is  frequently  provided  by  statute  that  the 
consent  of  natural  parents  need  not  be  ob- 
tained or  notice  given  them  of  proceedings  to 
adopt  a  child  whom  they  have  abandoned,  or 
who  has  been  taken  from  them  by  some  judi- 
cial proceeding  on  the  ground  of  improper  guar- 
dianship or  other  similar  ground.  In  such  cas- 
es the  existence  of  the  fact  authorizing  the 
adoption  is  jurisdictional,  and  the  court  has 
jurisdiction  of  the  proceeding  on  the  finding  by 
it  of  the  existence  of  this  fact,  whether  based 
upon  proper  evidence  or  not;  and  the  judgment 
or  order  of  adoption  entered  therein  is  condu- 
sive,  at  least  as  to  the  parties  to  the  proceed- 
ings and  those  claiming  through  or  under 
them." 

Cited  in  .support  of  the  text  are  the  follow- 
ing cases:  Re  Camp,  131  Cal.  470,  63  Pac.  736, 
82  Am.  St  Rep.  371 ;  Re  McKeag-s  Estate,  141 
Cal.  403,  74  Pac.  1039,  09  Am.  St.  Rep.  80; 
Leonard  t.  Honlsfager,  43  Ind.  App.  607,  88 
N.  E.  91 ;  Egoff  V.  Madison  County,  170  Ind. 
238,  84  N.  E.  161;  Dupre's  Succession,  116 
La.  1091,  41  South.  324 ;  Re  Edds,  137  Mass. 
346;  Tiffany  v.  Wright,  79  Neb.  10, 112  N.  W. 
311 ;  Re  Larson,  31  Hun,  539;  Von  Beck  t. 
Thomsen,  44  App.  Div.  373,  60  N.  Y.  Supp. 
1094,  affirmed  without  opinion  in  167  N.  Y. 
601,  60  N.  E.  1121;  Parsons  v.  Parsons,  101 
Wis.  76,  77  N.  W.  147,  70  Am.  St  Rep.  894; 
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Nugent  V.  PoweU,  4  Wyo.  173,  33  Pac.  23, 
20  L.  R.  A.  199,  62  Am.  St  Rep.  17. 

In  many  instances  it  would  be  fatal  to  the 
welfare  of  the  child  to  hunt  up  the  parents 
and  give  notice  to  them  of  the  contemplated 
adoption  proceedings.  Take  the  case  of 
abandoned  children  of  parents  who  become 
so  degraded  that  they  willingly  profit  on  the 
ruination  of  their  children.  They  abandon 
the  child,  and  some  responsible,  perhaps 
wealthy,  married  couple  desire  to  adopt  the 
child.  The  parents  of  the  child  appear  and 
resist  the  proceedings,  or  remain  silent,  and 
knowing  where  the  child  is  located,  in  after 
years  harass  the  chUd  and  its  adopted  par- 
ents. All  will  agree  that  where  parents  aban- 
don their  children,  and  leave  them  a  charge 
upon  the  community,  they  have  forever  for- 
feited all  right  to  the  custody  of  such  child; 
that  in  such  case  it  is  far  better  for  the 
child  and  the  state  that  It  be  given  into  the 
keeping  of  some  one  who  will  bestow  upon 
such  child  the  care,  love,  and  affection  which 
it  cannot  receive  from  its  own  unnatural  par- 
ents, and  that  In  the  future  the  child  should 
never  know  the  parents  who  gave  it  blrtli, 
and  then  failed  to  discharge  their  parental 
duty. 

That  the  adoption  proceedings  undertaken 
by  the  respondents  herein  was  valid  and 
binding  as  to  them,  and  not  subject  to  collat- 
eral attack  by  the  parties  thereto  or  their 
privies,  is  well  settled.  See  the  note  to  the 
case  of  Beatty  v.  Davenport  (Wash.)  13  Ann. 
Cas.  585.  Here,  then,  we  have  a  decree  of 
adoption  valid  as  between  the  parties,  name- 
ly, the  adopted  children  and  the  respondents,  . 
which  respondents  cannot  impeach  collateral- 
ly. Under  our  statute  the  parents  of  a  legiti- 
mate child  could  of  course  attack  the  decree 
or  contract  of  adoption  collaterally,  if  enter- 
ed or  agreed  to  without  their  consent  wherd 
such  parents  had  never  abandoned  their 
child ;  but  this  right  would  exist  in  such  par- 
ents only  because  the  statute  requires  their 
consent,  unless  the  child  has  been  abandoned. 
The  same  is  true  of  the  mother  of  an  illegiti- 
mate child ;  but  does  the  putative  ftither  of  an 
illegitimate  child  have  this  right?  He  is  not 
such  a  father  as  is  recognized  under  the  law 
of  this  state.  •  Only  in  one  Instance  is  there 
any  mention  of  his  rights  In  regard  to  bis 
illegitimate  ch^ildren,  and  that  is  under  sec- 
tion 1850,  which  gives  snch  children  the 
right  to  inherit  from  their  father  whenever 
they  have  been  recognized  by  him  as  his  cliil- 
dren,  but  such  recognition  must  have  been 
generally  notorious  or  else  in  writing;  and 
In  such  event  they  inherit  from  the  father 
only  when  he  has  no  legitimate  children. 
But  in  no  instance  under  the  statute  Is  he 
charged  with  any  duty  toward  such  children 
or  with  any  liability  for  their  support  and 
maintenance.  Nor  can  he  be  required  under 
any  statute  of  this  state  to  support  and 
maintain  such  children. 
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It  would  be  a  strange  doctrine  that  would 
give  to  a  man  the  custody  of  a  child  without 
casting  upon  hint  the  correlative  duty  of  sup- 
porting the  child.  It  is  the  duty  to  support 
and  maintain  the  child  that  gives  to  the 
father  and  mother  the  right  to  the  custody 
of  the  child  and  to  its  earnings  during  minor- 
ity. If  petitioner  Is  correct  In  his  conten- 
tion here,  he  would  be  entitled  to  the  custody 
of  the  child  without  a  correlative  duty  to 
support,  and  that  as  against  an  adopting  par- 
ent upon  whom  the  law  casts  an  absolute 
duty  to  support 

Petitioner  contends  that  the  following  ci- 
tations show  that  the  putative  father  of  a 
bastard  is  entitled  to  the  custody  of  the  child 
over  every  other  person  except  the  mother. 
3  R.  C.  li.  Bastards,  {  23;  Aycock  v.  Hamp- 
ton, 65  li.  R.  A.  6S9,  note;  Appeal  of  Pote, 
106  Pa.  B74,  51  Am.  Bep.  540;  Allison  v. 
Bryan,  21  Okl.  557,  97  Pac.  282,  18  L.  B.  A. 
(N:  S.)  931,  17  Ann.  Gas.  468,  2  Am.  &  Eng. 
Enc.  of  Law,  142;  7  C.  J.  Bastards,  {  29; 
Barela  v.  Roberts,  34  Tex.  554.  Other  cases 
will  be  found  in  the  note  to  the  case  of  Ay- 
cocli  T.  Hampton,  65  L.  B.  A.  693,  which  hold 
that  a  reputed  father  Is  entitled  to  the  cus- 
tody of  the  bastard  child  as  against  all  pei> 
sons  except  the  mother;  but  a  reading  of  the 
cases  cited  will  show  that  in  each  Instance 
the  decision  is  influenced  by  some  statutory 
provision.  The  English  cases  cited  give  the 
reputed  father  the  right  to  the  custody  of  the 
child  because,  under  various  British  statutes 
regulating  the  care  and  maintenance  of  the 
poor  of  the  different  parishes,  the  father  of 
'  an  illegitimate  child  may  be  required  to  give 
bond  for  the  support  of  such  child;  and,  it 
being  the  duty  of  the  father  to  support  the 
child,  the  courts  there  hold  that,  as  against 
.every  one  except  the  mother,  he  is  entitled 
to  the  custody  of  the  child;  but  we  believe 
this  right  to  the  custody  there  rests  solely 
upon  the  duty  Imposed  upon  the  father  to 
support  the  child,  and  in  all  the  American 
cases  cited  It  will  be  found  that  statutes 
casting  a  like  duty  upon  the  father  influenced 
the  decision  of  the  court.  This  is  shown  by 
the  following  quotation  from  Kent's  Com- 
mentaries, vol.  2,  p.  215: 

"The  mother  or  reputed  father  is  generally 
in  this  country  chargeable  by  law  with  the 
maintenance  of  the  bastard  child;  and  in  New 
York  it  is  in  such  way  as  any  two  justices  of  the 
peace  of  the  county  shall  think  meet;  and  the 
goods,  chattels,  and  real  estate  of  the  parents 
are  seizable  for  the  support  of  such  children,  if 
the  parents  have  absconded.  The  reputed  fa- 
ther is  liable  to  arrest  and  imprisonment  until 
he  gives  security  to  indemnify  the  town  charge- 
able with  the  maintenance  of  the  child,  (a) 
These  provisions  are  intended  for  the  public  in- 
demnity, and  were  borrowed  from  the  several 
English  statutes  -on  the  subject;  and  similar 
regulations  to  coerce  the  putative  father  to 
maintain  the  cbUd,  and  indemnify  the  town  or 
parish,  have  been  adopted  in  the  several  states." 


[4]  At  common  law  a  bastard  was  looked 
upon  as  the  son  of  nobody,  and  sometimes 
was  called  "Alius  nulUus,"  and  sometimes 
"fllius  popull,"  a  child  of  the  people,  liaving 
no  father,  and  being  incapable  of  inheritlns. 
nor  could  he  have  heirs  but  of  his  own  body. 

Under  section  1850,  Code  1915,  in  this 
state  Illegitimate  clilldren  are  permitted  to 
inherit  from  their  mother.  If  we  assume 
that  at  common  law  the  putative  father  of 
a  bastard  would  be  entitled  to  the  custody 
of  the  child  as  against  every  one  except  the 
mother,  it  would  by  no  means  follow  that 
such  father  would  be  here  entitled  to  the  cus- 
tody of  the  child  as  against  an  adopting  par- 
ent. Under  the  common  law,  as  we  have 
seen,  such  a  child  had  no  relatives,  could  not 
inherit,  and  that  no  one  could  inherit  from 
it  except  the  heirs  of  its  body.  The  rights 
of  the  nMther  to  the  custody  of  the  child 
eliminated,  It  may  prolmbly  be  held  that  the 
right  to  its  custody  was  a  contest  only  be- 
tween strangers,  and  that  as  between  such 
the  natural  right  of  the  putative  father 
would  receive  recognition.  But  there  is  no 
reason  for  the  recognition  of  such  natural 
right,  where  the  child  has  parents  by  adop- 
tion, In  every  way  qualified  to  raise  the 
child,  and  able  financially  to  give  it  a  good 
education  and  fit  it  to  discharge  its  duty  to 
the  state  as  a  citizen.  In  such  a  case  it  Is 
not  a  contest  between  strangers,  in  no  way 
legally  related  to  the  chUd.  It  is  a  contest 
between  a  putative  father  on  one  side,  not 
legally  related  to  the  child,  and  upon  whom  no 
enforceable  duty  rests,  to  care  for  the  child 
under  the  law  of  this  state,  and  on  the  other 
tlie  adopted  father,  legally  related  to  the 
child,  and  upon  whom  rests  'the  duty  to  sup-  • 
port  and  educate.  Under  our  statutes  here 
notice  to  tlie  putative  father  is  not  required, 
nor  is  his  consent  to  the  adoption  essential. 
That  the  adoption  of  a  bastard  child  can  be 
had  without  such  notice  to,  or  consent  of, 
the  father  was  decided  by  the  Supreme  Court 
of  Massachusetts  in  the  case  of  Gibson,  Ap- 
pellant, 154  Mass.  378,  28  N.  E.  296. 

Thus  the  question  for  determination  Is  as 
to  the  right  to  the  custody  of  the  child  as 
between  the  putative  father  and  the  adopting 
parents.  Every  consideration  of  public  pol- 
icy and  the  welfare  of  the  child  demands 
that  the  child  remain  with  the  adopting  par- 
ents. Under  our  statute  (section  22,  Code 
1915)  the  adopted  child  inherits  from  ita  pai^ 
ents,  and  it  is  the  policy  of  the  law  here  that 
children  should  have  the  benefit  of  a  paren- 
tal home,  where  a  legal  duty  rests  upon  some 
resjwnsible  person  to  rear,  educate,  and  care 
for  the  child.  Upon  the  respondents  in  this 
case,  under  the  adoption  proceeding,  his  duty 
rests.  If  the  child  should  be  given  to  the 
putative  father  no  responsibility  under  our 
law  rests  upon  him  to  continue  to  care  for, 
educate,  and  maintain  the  child.  No  un- 
qualified legal  right  would  exist  In  the  ddld 
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to  Inherit  from  him,  and  he  might  take  the 
children  to-day  and  abandon  them  to-morrow, 
and  no  law  exists  under  which  he  could  be 
punished  therefor.  Every  consideration  look- 
ing to  the  welfare  of  the  children  In  this 
case  would  seemingly  require  that  they  re- 
main in  the  custody  of  the  respondents.  As 
the  putative  father,  under  our  statute,  is  not 
entitled  to  notice^  it  follows  that  he  has  no 
right  to  question  the  validity  of  the  adop- 
tion proceedings.  In  12  R.  C.  L.  p.  1230,  it 
is  said: 

"A8  a  general  rule,  a  person  applying  for  a 
writ  to  secure  the  release  of  another  must  show 
some  interest  in  such  person  or  some  author- 
ization to  make  the  application;  and  a  mere 
stranger  or  volunteer,  in  no  way  entitled  to  the 
custody  of,  or  responsible  for  the  welfare  of, 
an  infant,  nor  invited  by  the  infant,  its  par- 
ents or' guardian,  to  sue  out  a  writ,  has  no  right 
to  its  issuance." 

It  would  unsettle  the  status  of  many 
adopted  children  in  this  state  were  this 
court  to  give  its  approval  to  the  contention 
of  petitioner.  It  is  a  matter  of  common 
knowledge  that  many  illegitimate  children 
have  been  placed  in  good  homes  in  this  state, 
and  have  been  adopted  by  people  who  have 
learned  to  love  them  as  their  own.  The  wel- 
fare of  such  children  and  the  happiness  of 
their  adopted  parents  certainly  require  and 
demand  that  such  relation  be  not  subject  to 
attack  by  one  who,  under  the  statute,  is  not 
required  to  be  consulted  or  notified  of  the 
adoption  proceeding.  To  so  hold  would  place 
a  weapon  In  the  hand  of  some  scoundrel  by 
which  he  -could  extort  blood  money  from  peo- 
ple who  w«re  undertaking  to  discharge  a 
duty  to  the  child  which  he  did  not  have  the 
manhood  to  undertake.  If  notice  to  him  was 
essential.  In  order  to  bind  him,  and  absent 
such  he  would  be  entitled  to  reclaim  the 
child  upon  the  death  of  the  mother,  then  he 
could  demand  the  child  from  the  adopting 
parents  after  they  had  become  so  attached  to 
the  child  that  their  love  could  not  be  meas- 
ured by  earthly  possessions.  It  Is  better 
for  the  state  and  for  the  children  that  he 
have  no  such  right,  and  we  so  hold. 

From  what  has  been  said  it  follows  that 
the  court  was  in  error  In  awarding  the  cus- 
tody of  the  children  to  the  petitioner.  The 
case  will  therefore  be  reversed,  with  Instruc- 
tions to  the  district  court  to  set  aside  Its 
Judgment   and   restore  the  custody  of  the 
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children  to  the  respondents,  and  it  is  so  or- 
dered. 

PARKER,  C  J.,  and  RAYNOLDS,  J.,  con- 
cur. 

On  Motion  for  Rehearing. 

H.  B.  Hamilton,  of  Carrlzozo,  and  Gibbany 
&  Epstein,  of  Roswell,  for  appellants. 

A.  B.  Renehan,  of  Santa  F6,  and  Jamea 
M.  Hervey,  of  Roswell,  for  appellee. 

ROBERTS,  J.  On  motion  for  rehearing 
new  counsel  appear  for  ai^ellee  and  chal- 
lenge the  correctness  of  the  former  opinion 
in  this  case  upon  numerous  grounds,  sup- 
ported by  a  very  able  and  elaborate  brief. 
We  deem  It  necessary  to  notice  only  two 
points  made  In  the  motion  and  brief,  being 
content  as  to  the  others  with  the  former 
opinion. 

[S]  It  Is  called  to  our  attention  that  sec- 
tion 1850,  referred  to  in  the  opinion,  provid- 
ing when  Illegitimate  children  may  inherit 
from  the  father,  was  amended  by  chapter  69, 
Laws  1915,  so  that  now  such  children  would 
inherit,  the  other  statutory  conditions  ap- 
pearing, although  there  were  legitimate  chil- 
dren. This  is  the  only  effect  the  amendment 
has  bearing  in  any  manner  upon  this  case. 
But  it  does  not  cast  upon  the  putative  fa- 
ther the  duty  to  support,  care  for,  and  edu- 
cate such  children  during  their  minority. 
The  statute  in  question  only  has  to  do  with 
the  right  of  Inheritance,  and  its  existence  or 
nonexistence  would  not  change  the  rights  of 
the  parties  In  this  case  in  so  far  as  the  cus- 
tody of  the  children  Is  concerned. 

[(]  The  second  point  to  be  noticed  Is  the 
contention  that  the  poor  laws  of  England, 
under  which  the  putative  father  was  requir- 
ed to  support  his  bastard  child,  became,  by 
our  adoption  of  the  common  law,  a  part  of 
our  law.  This  admitted,  and  there  would 
be  a  basis  for  the  contention  that  the  puta- 
tive father  was  entitled  to  the  custody  of  the 
bastard  child.  But  these  poor  laws  were  lo- 
cal to  England,  and  no  state,  so  far  as  we 
are  aware,  has  ever  held  that  by  the  adop- 
tion of  the  common  law  such  poor  laws  were 
Introduced  into  the  adopting  state. 

The  former  opinion  will  be  adhered  to,  and 
the  motion  for  rehearing  denied ;  and  it  is  so 
ordered. 

PARKER,  0.  J.,  and  RAINOLDS,  J.,  con- 
cur. 
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FIRST  NAT.  BANK  OF  ELIDA  V.  GEORGE 
et  al.    (No.  2385.) 

(Supreme  Coart  of  New  Mexico.     March  18, 
1920.     Rehearing  Denied  April  24,  1920.) 

(Svllabua  6v  the  Court.) 

1.  Appeal   and   error  <S=>99— Question   on   at- 
tachment appealable  to  Supreme  Court. 

By  statute,  Codification  1915,  §  4336,  ques- 
tions arising  on  attachment  proceedings  may 
be  appealed  to  the  Supreme  Court  "either  be- 
fore or  after  rendition  of  judgment  on  the  in- 
debtedness sued  fur." 

2.  Attachment  «s»  1 84— General  Judgment  and 
.  execution  does  not  waive  attachment. 

In  absence  of  statutory  requirement,  in  an 
attachment  suit  a  general  judgment,  execution, 
and  levy  on  the  property  attached,  while  judg- 
ment does  not  mention  the  property  attached 
nor  order  a  special  execution  against  it,  does 
not  thereby  waive  the  attachment  lien  on  said 
property. 

3.  Appeal  and  error  <S=3l00l  (I)— Verdict  sup- 
ported by  substantial  evidence  not  disturbed. 

The  verdict  of  a  jury  which  ia  supported 
by  substantial  evidence  will  not  be  disturbed 
on  appeal. 

4.  Trial  «s>26l— Incorrect  Instructions  as  to 
defendant's  residence,  etc.,  properly  refused. 

Instructions  requested  which  do  not  cor- 
rectly state  the  law  in  an  attachment  case  as 
to  defendant's  residence  or  nonresidence,  bis 
absence  from  his  usual  place  of  abode,  etc., 
are  properly  refused. 

Appeal  from  District  Court,  Roosevelt 
County ;  Bratton,  Judge. 

Suit  In  attachment  by  the  First  National 
Bank  of  Elida  against  C3eve  George  and  an- 
other with  attachment  From  a  judgment 
dismissing  the  attachment,  plaintiff  appeals. 
Affirmed. 

John  T.  McCSure,  of  Roswell,  and  T.  B. 
Mears,  of  Portales,  for  appellant 

George  L.  'Beese  and  James  A.  HaU,  both 
of  Portales,  for  appellees.    ' 

BAYNOLDS,  J.  This  is  a  suit  In  attach- 
ment brought  by  the  plaintiff,  the  First  Na- 
tional Bank  of  Ellda,  appellant  here.  A  Judg- 
ment by  default  was  obtained  in  the  princi- 
pal case  and  an  appeal  taken  to  this  court  In 
cause  No.  2370,  entitled  First  National  Bank 
of  EUda,  Appellee,  v.  Cleve  George  et  aL, 
Appellants,  180  Pac.  240.  In  case  No.  2370, 
Judgment  of  the  district  court  was  affimfed. 
Subsequently  the  attachment  issue  Involved 
in  said  cause  was  tried  'by  the  court  with  a 
Jury,  and  upon  a  verdict  In  defendant's  favor 
Judgment  was  entered  dismissing  the  attach- 
ment. From  this  Judgment  of  dismissal  the 
present  appeal  is  taken  to  this  court. 

The  appellee  has  moved  to  dismiss  the  ap- 
peal on  various  grounds,  one  of  which  Is  that 


there  Is  nothing  for  the  appellate  court  to 
try,  as  the  attachment  issue  could  not  be  ap- 
pealed after  the  main  issue  has  been  tried 
and  appealed. 

[1]  We  think  this  contention  Is  without 
merit  The  statute,  section  4336,  C!ode  1915, 
by  Its  terras  allows  appeal  to  the  Supreme 
Court  in  attachment  cases  on  the  attachment 
issue,  either  before  or  after  the  rendition 
of  the  Judgment  on  the  Indebtedness  sued 
for. 

[2]  Again,  it  Is  urged  on  motion  to  dismiss 
that  the  attachment  lien  has  been  waived  by 
taking  a  Judgment  and  issuing  execution  on 
the  main  case.  It  appears  by  the  record  In 
the  present  suit  and  In  case  No.  2370  that  a 
personal  Judgment  was  taken  against  appel- 
lee George,  in  which  no  mention  Is  made  of 
the  attachment,  nor  Is  an  order  entered  to 
sell  the  attachment  property.  After  this 
Judgment  was  obtained  execution  was  Is- 
sued, levy  made,  and  part  of  the  defendant's 
property  sold  to  satisfy  such  Judgment  Such 
proceedings,  appellee  contends,  waive  the  lien 
of  attachment  and  leave  nothing  for  this 
court  to  pass  upon.  The  point  is  not  well 
taken.  The  law  Is  that.  In  the  absence  of 
any  express  statutory  requirement,  an  order 
mentioning  or  setting  forth  the  attached 
property  and  ordering  special  execution 
against  It  Is  not  necessary,  and  a  general 
Judgment  execution  thereunder  does  not 
discharge  the  lien  of  the  attachment.  6  C.  J. 
(Attachnfent)  {  1147,  p.  485,  and  cases  dted. 
We  have  no  statute  in  this  state  requiring 
such  an  order  to  preserve  the  attachment 
lien.  The  motion  to  dismiss  Is  therefore  de- 
nied. 

The  attachment  affidavit  and  the  answer 
denying  the  allegations  therein  constituted 
the  Issue  which  was  submitted  to  the  Jury  in 
the  trial  of  this  case  below.  The  affidavit  on 
which  the  attachment  was  based  alleged  as 
grounds  for  attachment:  (1)  That  the  defend- 
ant Cleve  George  was  a  nonresident  of  the 
state  of  New  Mexico  and  did  not  reside  within 
the  state  of  New  Mexico ;  and  (2)  that  said 
Cleve  George  had  absented  himself  from  his 
usual  place  of  aboile  In  this  state  so  that 
the  ordinary  process  of  law  could  not  be 
passed  upon  him.  In  the  trial  of  the  case, 
the  Jury,  In  reply  to  two  special  Interroga- 
tories submitted  to  them,  found  that  the  de- 
fendant Cleve  George  was  a  resident  of  New 
Mexico  and  resided  in  New  Mexico  at  the 
date  of  the  attachment  affidavit,  namely, 
October  8,  1918,  and  that  he  had  not  absented 
himself  from  his  usual  place  of  abode  In  New 
Mexico  on  said  date  so  that  the  ordinary  pro- 
cess of  law  could  not  be  passed  upon  him. 
The  Jury  also,  In  a  general  verdict  found 
the  issues  in  favor  of  the  defendant  on  tl^ 
attachment  affidavit. 

The  appellant  assigns  20  errors,  the  great- 
er number  of  which  are  to  the  effect  that  the 
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verdict  and  special  findings  were  against  the 
preponderance  of  tbe  evidence,  or  the  \relght 
of  the  evidence,  or  not  siqjport^d  by  the  evi- 
dence. 

[31  We  have  read  the  record  carefully, 
and  it  fails  to  bear  out  these  assignments. 
The  evidence  is  conflicting  on  certain  points, 
but  all  the  findings  are  supported  by  sub- 
stantial evidence.  Under  such  circumstan- 
ces, the  well-known  principle  which  has  often 
been  laid  down  by  tWs  court  applies,  namely, 
that  this  court  does  not  weigh  evidence,  and 
that,  if  the  verdict  of  the  jury  or  the  findings 
of  the  trial  court  are  supported  by  substan- 
tial evidence,  they  will  not  be  disturbed  on 
appeal.  Goldenberg  v.  Law,  17  N.  •  M.  646, 
131  Pac.  499 ;  Candelaria  v.  Mlera,  IS  N.  M. 
361,  84  Pac.  102(J. 

t4]  Appellant  contends  that  the  court  erred 
in  refusing  to  instruct  the  Jury  as  requested 
In  his  instruction  ^0.  1,  as  follows: 

"Tou  are  instructed  that  if  you  believe  from 
all  the  evidence  before  you  that  the  defendant 
Cleve  George,  on  the  8th  day  of  October,  1918, 
was  not  actually  residing  in  and  living  at  some 
place  of  abode  in  the  state  of  New  Mexico,  and 
that  on  said  8th  day  of  October,  1918,  he,  the 
said  Cleve  George,  was  actually  residing  and 
living  at  a  place  of  abode  in  some  state  other 
than  the  state  of  New  Mexico,  giving  to  the 
words  'actually  residing  and  living'  their  com- 
mon, usual,  and  ordinary  meaning;  and  you 
further  believe  from  the  evidence  that  on  said 
date  said  Cleve  George  was  indebted  to  the 
plaintiff  upon  the  note  introduced  in  evidence — 
then  your  verdict  should  be  in  favor  of  tbe 
plaintiff." 

There  was  no  error  in  the  refusal  of  this 
instruction.  The  fact  that  a  resident  of 
New  Mexico  is  not  at  the  time  actually  resid- 
ing and  living  at  his  place  of  abode  or  some 
other  place  of  abode  within  the  state  does 
not  give  a  creditor  the  right  to  attach  tfis 
property  for  nonresidence.  He  may  be  tem- 
porarily absent  and  not  actually  living  and 
residing  in  New  Mexico.  The  purpose  of  the 
attachment  law  is  not  to  give  the  right  to 
seize  proi)erty  of  one  who  is  not  actually  re- 
siding and  Uving  In  the  state.  Under  this  in- 
struction, if  the  Jury  found  that  on  the  8th 
day  of  October,  1918,  the  defendant  was  not 
actually,  personally  and  physically  at  his 
home  or  place  of  abode  in  New  Mexico,  his 
property  would  be  subject  to  attachment. 
This  is  not  the  law,  and  the  court  committed 
no  error  in  refusing  to  give  the  Instruction. 

Appellant  further  contends  th4l  the  court 
erred  In  refusing  to  give  a  second  instruction 
requested  by  him  to  the  effect  that  the  Jury 
must  find  for  the  plalntlfT  if  they  believed 


from  all  the  evidence  that  the  debtor's  ab< 
sence  was  protracted  for  an  unreasonable 
time,  and  the  time  of  his  return  to  his  usual 
place  of  abode  was  IndGfinite  and  uncertain, 
and  the  character  and  extent  of  his  absence 
are  such  as  to  hinder  and  delay  his  creditors 
for  an  unreasonable  time  in  bringing  suit, 
issuing  and  serving  process  for  the  collection 
of  its  debt  owing  by  the  defendant,  and  that 
tbe  defendant's  return'  to  New  Mexico  was 
doubtful  or  questionable  on  the  8th  day  of 
October,  1918. 

The  court  properly  refused  this  instruc- 
tion, as  It  submits  to  the  jury  the  question  of 
unreasonable  or  reasonable  time  of  the  de-  - 
fendant's  absence,  and  whether  it  was  a  pro- 
tracted or  short  absence;  whereas,  the  real 
ground  for  the  attachment  is,  not  the  length 
of  time  the  defendant  is  absent  from  the 
state,  but  whether  he  has  concealed  himself, 
absconded  or  absented  himself  from  his  usual 
place  of  abode  so  that  the  process  of  law 
could  not  be  passed  upon  him,  and  does  not 
depend  upon  whether  he  is  away  a  Icmg  or 
short  time,  or  whether  the  jury  considers 
his  absence  Is  for  a  reasonable  or  unreason- 
able time. 

Appellant  also  urges  that  the  court  erred 
in  refusing  an  Instruction  tendered  by  it  to 
the  effect  that  the  test  of  residence  under 
the  attachment  law  of  New  Mexico  is  that 
summons,  subpoena,  or  any  ordinary  process 
of  law  can  be  passed  upon  him,  etc.  This 
is  not  fhe  correct  test  of  residence  under 
the  attachment  law,  and  the  court  commit- 
ted no  error  in  refusing  it.  A  subpoena  must 
be  served  personally,  and  there  is  no  such 
thing  as  a  substituted  service  for  such  pro- 
cess; but  a  summons  may  be  served  in  dif- 
ferent ways,  as  is  shown  by  our  statute  up- 
on service  by  publication,  and  section  4532, 
Code  1916,  designates  four  different  manners 
or  methods  in  which  original  process  may  be 
served.  If  the  defendant  had  a  residence  In 
New  Mexico,  service  could  be  made  upon  him 
there,  although  the  sammons  might  not  have 
been  delivered  to  hira  i>ersonally.  He  could 
not,  however,  have  been  subpoenaed  as 'a 
witness  with  i)ersonal  service  on  him,  and 
the  instruction  stating  that  residence,  under 
the  attachment  law,  meant  such  residence 
as  enabled  a  subpoena  to  be  served  upon  him 
personally,  is  an  Incorrect  definition  of  resi- 
dence and  nonresidence  as  used  in  our  at- 
tachment law. 

Finding  no  error  In  the  record,  the  judg- 
ment below  is  afiSrmed,  and  it  is  so  ordered. 

PARKER,  C.  J.,  and  ROBERTS,  J.,  concur. 
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BLISS  TOWN-SITE  CO.  v.  MORRIS- 
ROBERTS  CO. 

(6apteine  Conrt  of  Idaho.    May  29,  1920. 
Rehearing  Denied   July  10,   1920.) 

1.  Deeds  e=> 1 40— Exception  of  railroad  right 
of  way  held  not  to  refer  to  land  adjacent 
thereto. 

A  deed  to  a  tract  of  land  contained  the  fol- 
lowing exception:  "Saving  and  excepting  fur- 
ther 8nch  railroad  right  of  way  as  was  granted 
to  Oregon  Short  Ijine  Railway  Company,  its 
successors  and  assigns,  ,by  acts  of  Congress; 
said  Oregon  Short  Line  running  through  said 
conveyed  lands  with  its  main  line."  field), 
that  the  exception  did  not  refer  to  land  adjacent 
to  the  right  of  way  granted  by  act  of  Congress 
to  the  railroad  company  for  station  grounds. 

2.  Covenants  €=»I4— "Grant,  bargain,  sell, 
convey,  and  oonflrm"  do  not  Imply  covenant  of 
seizin. 

A  covenant  of  seizin  ia  not  implied  from 
the  use  of  the  words  "grant,  bargain,  sell,  con- 
vey, and  confirm,"  contained  in  a  deed. 

3.  Covenants  iS=s>l4 — Covenant  of  seizin  is  not 
Implied  from  the  word  "grant." 

17nder  Comp.  St.  1919,  {  6384,  a  covenant 
of  seizin  is  not  implied  from  the  use  of  the 
word  "grant"  in  a  deed. 

4.  Covenants  «=9l02(l)— No  breach  of  cove- 
nant of  warranty  until  eviction  by  para- 
mount title. 

A  breach  of  a  covenant  of  warranty  does 
not  occur  until  eviction  from  the  land  conveyed 
by  one  having  paramount  title. 

5.  Covenants  «=>i02(2)— Eviction  breaching 
covenant  of  warranty  need  not  be  from  the 
entire  premises. 

To  constitute  an  eviction  which  win  operate 
as  a  breach  of  covenant  of  warranty,  the  ouster 
need  not  be  from  the  entire  premises,  but  from 
part  only  of  them. 

6.  Covenants  <s=>8&— Failure  to  malce  warran- 
tor  a  party  In  action  agalnat  warrantee  does 
not  release  warrantor. 

Failure  to  make  a  warrantor  a  party  to 
an  action  against  a  warrantee  by  one  seeldng 
to  establish  a  paramount  title  and  right  to 
possession  of  a  tract  of  land  does  not  release 
the  warrantor  from  liability  upon  his  covenant 
of  warranty. 

Appeal  from  District  Conrt,  Gooding  Coun- 
ty ;  Wm.  A.  Babcock,  Judge. 

Action  by  the  Bliss  Town- Site  Company 
against  the  Morris-Roberts  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

E.  A.  Walters,  of  Twin  Falls,  and  W.  B. 
Blssell,  of  Oooding,  for  appellant. 
A.  F., James,  of  Oooding,  for  respondent. 

RICE,  J.  [1]  This  Is  an  action  to  recover 
dainages  for  breach  of  a  covenant  in  a  deed 
1^  which  appellant  conveyed  certain  prop- 


erty to  a  predecessor  In  Interest  of  respond- 
ent. The  description  In  the  deed  of  the  land 
conveyed  reads  as  follows; 

"The  east  half  of  the  southeast  quarter  of 
section  6,  in  township  8  south,  of  range  13  east, 
of  the  Boise  meridian  in  Idaho;  saving,  except- 
ing, and  reserving,  however,  from  this  convey- 
ance the  schoolhonse  and  one  acre  of  ground 
upon  which  it  is  situated;  saving  and  except- 
ing, further,  such  railroad  right  of  way  as  was 
granted  to  Oregon  Short  Line  Railway  Com- 
pany, its  successors  and  assigns,  by  acts  of 
Congress;  said  Oregon  Short  line  runniog 
through  said  conveyed  lands  with  its  main 
line." 

A  controversy  arose  over  a  ten-acre  tract 
adjacent  to  Oie  right  of  way  for  station 
buildings,  etc,  granted  to  the  railroad  com- 
pany by  the  act  of  Congress,  March  8,  1875, 
of  which  the  railroad  company  recovered 
possession  some  time  subsequent  to  the  exe- 
cution of  the  deed.  The  appeal  is  from  a 
judgment  In  favor  of  plaintiff. 

The  description  in  the  deed  la  not  am- 
biguous, and  the  exception  and  reservation 
therein^contalned  clearly  refer  to  the  right 
of  way  and  not  to  land  for  statical  grounds 
adjacent  thereto. 

[2-6]  Appellant's  main  contention  is  that 
the  action  is  for  breach  of  a  covenant  of 
seizin;  that  the  breach  occurred  upon  the 
delivery  of  deed;  and  that  the  acUon  for 
damages  is  therefore  barred  by  the  statute 
of  limitations.  This  contention  is  without 
merit.  The  deed  Itself  contains  no  covenant 
of  seizin.  The  complaint  does  not  allege  that 
there  was  a  covenant  of  seizin  In  the  deed ; 
neither  Is  a  covenant  of  seizin  Implied  from 
the  words  of  conveyance,  "grant,  bargain, 
sell,  convey,  and  confirm,"  contained  in  the 
deed.  Aiken  v.  Franklin,  42  Minn.  91,  43 
N.  W.  §39,  6  L.  B.  A.  360;  Frost  v.  Ray- 
mond, 2  Calnes  (N.  T.)  188,  2  Am.  Dec.  228. 

0.  S.  i  5384,  makes  provision  for  the  cove- 
nants implied  by  the  word  "grant"  In  a  deed, 
but  the  covenant  of  seizin  Is  not  provided 
for  therein.  The  deed,  however,  contained 
the  following: 

"To  have  and  to  bold,  all  and  singular,  the 
above  mentioned  and  described  premises,  to- 
gether with  the  appurtenances,  unto  the  par- 
ties of  the  second  part  and  to  their  heirs  and 
assigns,  against  the  said  party  of  the  first  part, 
and  its  successors  and  assigns,  and  against  all 
and  every  person  and  persons  whomsoever,  law- 
fully claiming  or  to  claim  the  same,  ahaU  and 
will  warr^t  and  by  these  presents  forever 
defend." 

While  the  foregoing  Is  defective,  we  think 
It  amounts  to  a  general  covenant  of  war- 
ranty. As  such.  It  runs  with  the  land,  and 
was  not  breached  until  eviction  under  a  par- 
amount title.  The  complaint  sufficiently  al- 
leges a  breach  of  covenant  of  warranty  as 
to  the  ten  acres  in  question.  "To  constitute 
an  eviction  which  will  operate  as  a  breach 
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of  covenant  of  warranty,  the  ouster  need 
not  be  from  the  entire  premises,  but  from 
part  only  of  them."    7  R.  C.  L.  p.  1155,  i  69. 

Appellant  contends,  however,  that  he  was 
a  necessary  party  to  the  full  determination 
of  the  action  wherein  the  Oregon  Short  Line 
Railroad  Company  established  its-  title  and 
right  to  possession  of  the  ten  acres  in  con- 
troversy, and  therefore,  under  the  provisions 
of  the  statutes  of  the  state  of  Idaho  for  the 
purpose  of  avoiding  a  multiplicity  of  suits, 
the  action  against  it  Is  barred. 

[8]  Failure  to  notify  a  warrantor  of  the 
pendency  of  an  action  against  a  warrantee 
by  one  seeking  to  establish  a  paramount 
title  and  right  to  possession  of  a  tract  of 
land,  or  failure  to  make  a  warrantor  a  party 
in  such  action,  does  not  release  him  from 
liability  upon  his  covenant  of  warranty. 
The  only 'question  that  can  be  raised  on 
account  of  such  failure  relates  to  the  right 
of  the  warrantee  to  oflTer  the  Judgmedt  in 
that  action  in  evidence  In  an  action  against 
the  warrantor  for  breach  of  his  covenant 
of  warranty.  Council  Imp.  Co,  v.  Pac.  & 
Idaho,  etc.,  Co.,  29  Idaho,  113,  157  Pac.  258 ; 
Andrews  v.  Denlson,  16  N.  H.  469,  43  Am. 
Dec.  $65,  and  note.  In  this 'case  the  para- 
mount title  of  the  Oregon  Short  Line  Rail- 
road Company  to  the  ten  acres  above  men- 
tioned was  admitted,  and  the  only  issue  with 
reference  to  it  raised  by  the  pleadings  was  as 
to  eviction  of  reiq>ondent  by  the  railroad  com- 
pany. 

The  evidence  introduced  at  the  trial  was 
sufflcient  to  sustain  the  findings  of  the  court 
and  the  Judgment  entered  thereon. 

The  judgment  is  afBrmed,  with  costs  to  re- 
spondent. 

MORGAN,  C.  J.,  and  BUDGE,  J.,  concur. 


UDELAVITZ  V.  KETCHEN  et  al. 

(Supreme  Court  of  Idaho.    June  26,  1920.) 

1.  Evidence  <S=>433(4)— Parol  evIdenoiB  Is  ad- 
misslble  to  show  that  deed  because  of  mutual 
mistake  did  aot  exprgss  the  real  intent. 

When  a  mutual  mistake  is  properly  alleged 
either  in  a  complaint  seelcing  affirmatively  to 
have  the  deed  reformed  or  in  an  answer  as  a 
defense  against  an  action  seeking  to  enforce 
strictly  the  terms  of  the  deed,  parol  evidence 
is  admissible  for  the  purpose  of  establishing 
the  fact  that  the  deed  as  actually  written  does 
not  express  the  real  intent  of  the  parties,  but 
fails  to  do  so  because  ot  such  mutual  mistake. 

2.  Deeds  <S=969— Reformation  of  Instruments 
€=3 19(1) — ISIistake  set  up  by  parties  seeking 
affirmative  or  defensive  relief  must  be  mutual. 

In  order  to  entitle  a  party  to  such  relief 
either  affirmatively  or  by  way  of  defense  upon 
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the  ground  of  mistake,  it  must  appear  that  the 

mistake  was  mutuaL 

3.  Deeds  «=»l96(|i/2),  21 1(2)— Reformation  of 
Instruments  ^i^3,  45(4)— Evidenoe  of  mutu- 
al  mistake  must  leave  no  reasonable  doubt 
thereof;  burden  of  proof  it  on  party  alleging 
mistake. 
The  evidence  of  the  mutual  mistake  must 
be  so  clear  and  satisfactory  as  to  leave  no  fair 
and  reasonable  doubt  that  the  writing  does  not 
correctly  embody  the  real  intention  of  the  par- 
ties.'   A  mere  preponderance  of  the  evidence 
wUl  not  suffice,  and  the  burden  of  proof  is  on 
the  party  alleging  the  mutual  mistake. 

Appeal  from  District  C!ourt,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  of  ejectment  by  Fannie  TJdelavltz 
against  John  A.  Ketchen,  executor  of  Lewis 
Larson,  Sr.,  deceased,  and  another.  Judg- 
ment for  plalntitr,  and  defendants  appeal. 
Affirmed. 

Karl  Paine,  ot  Boise,  for  appellants. 
Ira  E.  Barber  and  W.  H.  Davison,  both 
of  Boise,  for  respondent. 

BUDGE,  J.  On  December  23,  1912,  Lewis 
Larson,  Sr.,  now  deceased,  and  EmullneXar- 
son,  then  his  wife,  made,  executed,  and 
delivered  to  respondent  a  warranty  deed,  pur- 
porting to  convey  all  of  lot  3  and  the  north- 
east half  of  lot  2  In  block  3  of  Riverside  addi- 
tion to  Boise,  aa  the  same  Is  laid  out  and 
designated  on  the  official  plat  of  said  addition 
on  file  In  the  office  of  the  county  recorder  of 
Ada  county.  Lot  3  lies  on  the  northerly  side 
of  lot  2.  Some  time  prior  to  the  conveyance, 
a  fence  had  been  built,  supposedly  along  the 
northerly  boundary  of  lot  3,  but  In  fact  along 
a  line  5  feet  3  inches  south  thereof,  approxi- 
mately parallel  therewith.  This  action  was 
brought  to  eject  appellants  from  that  part  of 
lot  3  lying  between  the  fence  and  the  norther- 
ly boundary  of  lot  3  as  the  same  is  designat- 
ed on  the  recorded  plat. 

[1,  2]  The  real  contention  in  this  case  aris- 
es upon  the  issue  raised  by  appellants'  affirm- 
ative defense  set  up  in  their  answer,  wherein 
they  allege  the  giving  of  the  deed  containing 
the  description  already  set  out,  and  further 
allege  that  the  description  therein  contained 
is  erroneous,  in  that  it  includes  all  of  lot  3 
Instead  of  that  part  only  lying  south  of  the 
fence ;  that  at  the  time  the  deed  was  execut- 
ed and  delivered  the  parties  to  the  deed  each 
believed  that  the  fence  formed  the  northerly 
boundary  of  lot  3 ;  that  respondent  intended 
to  acquire,  and  appellants  Intended  to  convey, 
only  the  property  lying  to  the  south  thereof; 
and  that  the  erroneous  description  vras  the 
result  of  a  mutual  mistake  committed  by  all 
of  the  parties  to  the  deed ;  and  deny  owner- 
ship or  the  right  to  possession  of  respondent 
to  the  strip  of  land  In  question. 

The  case  was  tried  to  the  court.    Findings 
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of  fact  and  conclnstona  of  law  were  filed,  and 
a  judgment  entered  for  respondent,  direct- 
ing the  ouster  of  appellant  from  the  land  in 
question.    This  appeal  is  from  the  judgment. 

Api)enants  assigned  as  error  the  insuffi- 
ciency of  the  evidence  to  sustain  the  findings 
6f  the  court,  which  arc  to  the  effect  that  they 
intended  to  sell,  and  respondents  intendp' 
to  buy,  the  property  as  described  In  the  deed. 
They  maintain,  on  the  contrary,  that  the  eyl- 
dence  shows  that  the  parties  to  the  deed  were 
mutually  mistaken  describing  the  premises 
therein  as  "all  of  lot  3  and  northeast  half  of 
lot  2."  They  insist  the  eyidence  shows  what 
the  grantors  intended  to  sell  and  the  grantees 
to  buy  was  the  premises  as  they  were  fenced, 
and  which  were  numbered  "607  South  13th 
Street"  These  contentions  of  appellants  are 
not  borne  out  by  the  record. 

The  record  contains  evidence  tending  to 
show  how  the  fence  came  to  be  placed  5  feet 
and  3  inches  south  of  the  lot  line.  It  also 
shows  that  Mrs.  Larson  believed  that  the 
fence  was  on  the  true  line,  and  that  she  first 
learned  that  it  was  not  when  demand  was 
made  of  her  by  respondent  for  possession  of 
the  strip  of  land  In  controversy  some  time  aft- 
er the  deed  was  given  and  prior  to  the  instl- 
tntion  of  this  action.  There  Is  no  evidence  in 
the  record  as  to  any  conversation  had  be- 
tween the  grantors  and  the  grantee  at  or 
prior  to  the  execution  and  delivery  of  the 
deed  with  respect  to  this  boundary  line  or 
with  respect  to  the  land  which  the  grantors 
intended  to  convey  or  the  grantee  Intended 
to  acquire.  There  is  no  evidence  that  re- 
spondent was  buying  the  land  as  bounded  by 
the  fence.  There  is  no  evidence  that  the 
Larsons  told  her  that  they  were  selling  her 
the  land  bounded  by  the  fence.  The  most 
that  can  be  said  of  the  evidence  is  that  It 
shows  the  fence  was  not  on  the  true  bound- 
ary line,  and  how  it  came  to  be  where  It 
was;  but  as  to  whether  or  not  there  was  a 
mutual  mistake  between  the  parties.  In  writ- 
ing or  causing  to  be  written  into  the  deed  an 
erroneous  description  of  the  property  actual- 
ly intended  to  be  conveyed,  the  record  Is  si- 
lent. 

Before  relief  can  be  granted  either  in  an 
original  action  therefor  or  when  relied  upon 
88  an  equitable  defense,  it  must  appear  that 
the  mistake  was  mutual.  Hoback  v.  Kilgores, 
26  Grat.  (Va.)  442,  21  Am.  Rep.  317 ;  Massie's 
Adm'r  v.  Heiskell's  Trustee,  80  Va.  801; 
Houser  v.  Austin,  2  Idaho,  204,  10  Pac.  37, 
and  other  cases  herein  cited. 

[3]  The  evidence  must  be  clear  and  satis- 
factory, leaving  but  little,  if  any,  doubt  of 
the  mistake.  It  must  be  made  out  by  the 
clearest  and  most  satisfactory  testimony  such 
as  to  leave  no  fair  and  reasonable  doubt  on 
the  mind  that  tlie  writing  does  not  correctly 
embody  the  real  intention  of  the  parties.  A 
mere  preponderance  of  the  evidence  will  not 


suffice,  and  the  burden  of  proof  is.  on  the  par- 
ty alleging  the  mutual  mistake.  French  v. 
Chapman,  88  Va.  317,  X3  S.  B.  479;  Farm- 
vllle  Ins.  Co.  v.  BuUer,  55  Md.  233 ;  Wood  v. 
Patterson,  4  Md.  Ch.  335 ;  Houser  v.  Austin, 
and  other  cases  cited  supra. 

The  court  found  as  a  conclusion  of  law 
that  appellants  were  estopped  and  precluded 
from  asserting  that  the  deed  conveyed  or  in- 
vested respondent  with  title  other  than  as 
per  the  terms  and  description  thereof.  This 
is  assigned  as  error. 

When  a  mutual  mistake  la  properly  alleged 
either  in  a  complaint  seeking  afflnniitively 
to  have  the  deed  reformed  or  in  an  answer  as 
a  defense  against  an  action  seeking  to  en- 
force strictly  the  terms  of  the  deed,  parol 
evidence  Is  admissible  for  the  purpose  of 
establishing  the  fact  that  the  deed  as 
actually  written  does  not  express  the  real 
intent  of  the  parties,  but  fails  to  do  so 
because  of  such  mutual  mistake.  Gille- 
spie V.  Moon,  2  Johns.  Ch.  (N.  Y.)  585, 
7  Am.  Dec.  559,  and  note;  note  to  Dur- 
kin  V.  Cobleigh,  17  L.  B.  A.  270,  272; 
Arguello  v.  Hours,  67  Cal.  447,  8  Pac.  49: 
Hoppough  V.  Struble,  60  N.  Y.  430;  Mutual 
Trust  Co.  V.  Polymero,  54  Misc.  Rep.  379,  105 
N.  Y.  Supp.  1(»4 ;  Meeker  v.  Dalton,  75  Cal. 
154,  16  Pac.  764,  766 ;  Mills  v.  Fletcher,  100 
Cal.  142,  34  Pac.  637,  639;  King  v.  Dugan. 
150  Cal.  258,  88  Pac.  925,  927;  Cassln  v. 
Nicholson,  154  Cal.  497,  98  Pac.  190. 

Appellants  having  failed  to  prove  that  the 
description  contained  ii(  the  deed  was  the  re- 
sult of  a  mutual  mistake,  the  conclusion  of 
the  court  that  they  were  estopped  was  not 
prejudicial  error. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed.  Costs  are  awarded 
to  respondent. 

MORGAN,  O.  J.,  and  EICB,  J.,  concur. 


HATFIELD  v.  JORDAN,  Secretary  Of  State. 
(8.  F.  9504.) 

(Supreme  Court  of  California.    June  19,  1^0.) 

States  i@=3ll6— Act  provliflng  for  bond  Issue 
held  unconstitutional  for  failure  to  make 
proper  provision  for  payment  of  principal. 
St.  1919,  p.  1182,  providing  for  a  $10,000,- 
000  bond  issue,  and  for  maturity  of  first  lot 
of  bonds  on  January  2,  1931,  but  making  no 
provision  for  the  creation  of  a  fund  available 
for  the  payment  of  any  principal  until  the  1st 
day  of  February,  1931,  held  void,  under  Const, 
art.  16,  for  failure  to  provide  ways  and  means 
for  payment  of  the  principal,  and  to  create  a 
sinking  fund  for  payment  of  principal,  to  com- 
mence at  a  time  after  the  incurring  of  sucti 
debt  of  not  more  than  a>  period  of  one-quarter 
of  the  time  of  maturity  of  such  debt. 
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In  Bank. 

•  Application  for  writ  of  mandate  by  George 
J.  Hatfield  against  Frank  O.  Jordan,  as  Sec- 
retary of  State,  to  require  tiim  to  comply 
witli  the  proTisioDS  of  an  act  for  the  issu- 
ance of  bonds  In  furtherance  of  the  Land 
Settlement  Act.  On  demurrer  to  petition. 
Alternative  writ  discharged,  and  proceeding 
dismissed. 

Milton  D.  Saplro,  of  San  Francisco,  for 
petitioner.. 

Gregory  ft  Goodell,  of  San  Francisco,  for 
respondent. 

ANGBJLLOTTI,  C.  J.  This  Is  a  proceeding 
In  mandate.  An  alternative  writ  was  issued, 
and  the  matter  has  been  submitted  for  de- 
cision on  a  demurrer  to  the  petition. 

The  proceeding  Involves  the  question  of 
the  validity  of  an  act  of  the  Legislature,  en- 
titled "An  act  to  provide  for  the  issuance  and 
sale  of  state  bonds  to  create  a  fund  to  carry 
out  the  objects  of  an  act  entitled  'An  act 
creating  a  state  land  settlement  board  and 
defining  its  powers  and  duties  and  making 
an  appropriation  in  aid  of  its  operations,' 
approved  June  1,  1917,  and  any  and  all  acts 
amendatory  thereof  or  supplemental  thereto ; 
to  create  a  sinking  fund  for' the  payment  of 
said  bonds ;  to  define  the  duties  of  said  offi- 
cers in  relation  thereto ;  to  appropriate  mon- 
ey for  the  expense  of  printing  and  advertis- 
ing the  sale  of  said  bonds;  and  to  provide 
for  the  submission  of  this  act  to  a  vote  of  the 
people,"  approved  May  27,  1919,  Stats.  1919, 
p.  1182. 

The  act  is  one  authorizing  a  bonded  in- 
debtedness of  $10,000,000,  and  therefore,  un- 
der article  16  of  the  Constitution,  can  take 
effect  only  in  the  event  that  it  is  submitted 
to  the  people  at  a  general  election  and  re- 
ceives "a  majority  of  all  the  votes  cast  tor 
and  against  it  at  such  election."  By  the 
act  it  is  provided  that  the  secretary  of  state 
shall  publish  the  act  at  the  expense  of  the 
state  in  at  least  one  newspaper  in  each 
county  or  city  and  county  throughout  the 
state  for  three  months  preceding  the  next 
general  election.  Claiming  that  the  act  is 
Invalid  for  want  of  compliance  with  certain 
requirements  of  article  16  of  the  Constitu- 
tion, the  secretary  of  state  has  refused  to 
make  such  publication  and  states  that  he  will 
not  make  the  same.    Hence  this  proceeding. 

Article  16  of  the  Constitution  substantially 
provides  that  the  Legislature  shall  not  in  any 
manner  create  any  debt  or  debts,  liability  or 
liabilities,  which  shall,  singly  or  in  the  ag- 
gregate with  any  previous  debts  or  liabilities, 
exceed  the  sum  of  ?300,000,  except  in  certain 
instances  not  material  here, 

"unless  the  same  shall  be  authorized  by  law 
for  some  single  object  or  work  to  be  distinctly 
specified  therein,  which  law  $hall  proiHde  ways 
and  means,  excluHve  of  loans,  for  the  payment 
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of  the  interest  of  such  debt  or  liability  as  it 
fails  due,  and  also  to  p&y  and  discharge  the  prin- 
cipal of  such  debt  or  liability  within  seventy-five 
years  of  the  time  of  the  contracting  thereof." 
(Italics  are  ours.) 

,  It  further  provides  that  such  law  shall  be 
Irrepealable  until  the  principal  and  interest 
shall  be  paid  and  discharged,  and  also  that — 

"Such  law  may  make  provision  for  a  sinking 
fnnd  to  pay  the  principal  of  such  debt  or  liabil- 
ity to  commence  at  a  time  after  the  incurring  of 
such  debt  or  liabiUty  of  not  more  than  a  period 
of  one-fourth  of  the  time  of  maturity  of  such 
debt  or  liability." 

In  view  of  these  provisions  it  Is  essential 
to  the  validity  of  the  proposed  law  submitted 
to  the  people  for  ratification  that  It  (the 
proposed  law)  "shall  provide  ways  and 
mieans,  exclusive  of  loans,"  for  the  payment 
of  principal  and  interest  as  the  same  falls 
due,  with  a  limitation  of  75  years  as  the 
maximum  period  for  which  the  indebtedness 
may  be  created.  All  this,  as  we  understand 
it,  is  conceded  by  petitioner.  Such  provision 
as  to  the  principal  may,  and  perhaps  must, 
be  made  by  providing  such  a  sinking  fund 
as  is  described  in  the  article,  and  by  this 
law  no  other  method  is  attempted.  The 
claim  of  respondent  Is  that  the  prt^osed  law 
does  not  purport  to  provide  "ways  and 
means"  to  pay  either  all  of  the  interest  as  it 
fdlls  due,  or  all  of  the  principal  as  it  falls 
due.  As  already  suggested,  the  only  pro- 
visions theroln  as  to  the  source  of  any  such 
payments  are  those  with  relation  to  a  sinking 
fund,  thereby  provided  for,  from  which  all 
such  payments  are  to  be  made.  It  is  also 
claimed  that  such  adequate  provision  as  to 
a  sinking  fund  for  the  payment  of  the  prin- 
cipal as  Is  required  by  article  16  Is  not  made, 
In  that  the  same  is  not  made  to  commence 
at  a  time  after  the  incurring  of  the  debt 
"of  not  more  than  a  period  of  one-fourth  of 
the  time  of  maturity  of  such  debt  or  liabil- 
ity." Full  consideration  of  the  matter  forces 
us  to  the  conclusion  that  the  objections  of 
respondent  are  in  part,  at  least,  well  based, 
with  the  result  that  the  proposed  law  must 
be  held  violative  of  article  16  of  the  Con- 
stitution. 

The  bonds  authorized,  aggregating  in  num- 
ber 32,000,  and  In  amount  $10,000,000,  are 
to  b«ar  date  January  2,  1921,  and  to  bear 
interest  at  the  rate  of  4%  per  cent,  per 
annum,  payable  semiannually,  except  that 
the  first  payment  of  Interest  Is  to  be  made 
on  January  2, 1922,  on  so  many  of  said  bonds 
as  are  theretofore  sold.  They  are  to  be  sold 
at  auction  in  such  parcels  and  numbers  as 
directed  by  the  Governor,  on  request  of  the 
land  settlement  board,  the  state  treasurer 
detaching  from  bonds  sold  all  Interest  cou- 
pons which  have  matured  before  the  day  of 
sale,  and  the  purchaser  paying  any  Interest 
already  accrued  on  any  remaining  coupon. 
The    first   800    of   said    bonds,    aggregating 
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^50,000,  mature  and  are  payable  January  2, 
1931;  the  second  $250,000  of  said  bonds 
mature  and  are  payable  January  2,  1932; 
the  third  $250,000  on  January  2,  1933;  and 
so  on  each  year  to  January  2,  1971. 
As  to  the  sinking  fund  the  act  provides: 

"For  the  payment  of  the  principal  and  Interest 
of  said  bonds  a  sinking  fund,  to  be  known  and 
designated  as  the  'land  settlement  sinking  fund' 
shall  be,  and  the  same  is  hereby  created  as  fol- 
lows, to  wit:  The  state  treasurer,  after  the  sec- 
ond day  of  January,  19S1  [italics  ours],  shall, 
on  the  first  day  of  each  and  every  month  there- 
after, after  the  sale  of  said  bonds,  take  from  the 
land  settlement  fund  [a  fund  provided  by  the 
Land  Settlement  Act  of  June  1,  1917  (Stat. 
1917,  p.  1566),  as  amended  May  23.  1919  (Stat 
1919,  p.  838)]  such  sum  as,  multiplied  by  the 
time  in  months,  the  bonds  then  sold  and  out- 
standing have  to  run,  will  equal  the  principal  of 
the  bonds  sold  and  outstanding  at  the  time  said 
treasurer  shall  so  take  said  sum  from  said  land 
settlement  fund,  less  the  amount  theretofore 
taken  therefrom  for  said  purpose,  and  he  shall 
place  the  sum  in  the  land  settlement  sinking 
fund  created  by  this  act."    Section  6. 

It  was  further  provided: 

"And  to  provide  means  for  the  payment  of  in- 
terest on  the  bonds  that  may  be  sold  and  out- 
standing, said  treasurer  shall  monthly  take  from 
the  land  settlement  fund,  and  pay  into  said  land 
settlement  [sinking]  fund,  an  amount  equal  to 
the  monthly  interest  then  due  on  all  bonds  thai 
sold,  delivered  and  outstanding." 

Payments  of  interest  and  principal  are  to 
be  made  from  this  sinking  fund.  These  are 
the  only  provisions  in  the  proposed  law  re- 
lating to  the  sinking  fund,  except  a  provision 
to  the  effect  that,  where  a  purchaser  of  a 
bond  pays  a  sum  as  accrued  interest,  the 
amount  shall  be  paid  into  the  land  settle- 
ment sinking  fund  for  the  purpose,  of  course, 
of  beihg  paid  out  again  on  the  interest  cou- 
pon when  it  matures  and  is  presented. 

It  may  be  conceded  that  sufOcieut  provision 
la  made  by  the  proposed  law  for  the  payment 
of  interest  on  the  bonds  sold  as  it  falls  due ; 
the  treasurer  being  expressly  required  to 
take  monthly  from  the  land  settlement  fund 
and  pay  Into  the  land  settlement  sinking 
fund  an  amount  equal  to  the  monthly  inter- 
est then  due  on  all  bonds  then  sold,  delivered 
and  outstanding.  Although  not  clearly  ex- 
pressed, this  provision  may  perhaps  be  con- 
strued as  requiring  such  action  by  the  treas- 
urer each  month  after  the  sale  and  delivery 
of  the  first  bonds  disposed  of,  Instead  of 
waiting  until  January  2,  1931.  However, 
this  may  be,  it  seems  perfectly  clear  that  the 
act  does  not  provide  ways  and  means  for  the 
payment  of  the  first  $250,000  principal  of 
the  bonds  which  mature  and  are  payable 
January  2,  1931.  As  we  have  seen,  the  only 
attempted  provision  is  by  way  of  the  sinking 
fund  created  by  the  act    There  is  no  pro- 


vision whatever  for  the  putting  Into  that 
fund  of  any  money  available  for  the  payment 
of  any  principal  whatever  until  the  Ist  day 
of  February,  1931,  while  the  first  $250,000 
o'f  the  bonds  mature  January  2,  1931.  It  is 
not  until  February  1, 1931,  that  the  treasurer 
is  authorized  to  begin  taking  from  the  land 
settlement  fund  on  the  1st  day  of  each  and 
every  month  and  placing  in  the  sinking  fund 
money  to  be  kept  and  used  for  the  payment 
of  the  principal.  Moreover,  the  sinking  fund 
must  be  such  as  is  specified  in  the  constitu- 
tional provision,  which  plainly  requires  that 
the  same  shall  "commence  at  a  time  after 
the  incurring  of  the  Indebtedness  of  not  more 
than  a  period  of  one-fourth  of  the  time  of 
maturity  of  such  debt  or  liability."  This, 
of  course,  means  that  the  actual  placing  of 
money  to  the  credit  of  the  sinking  fund  for 
the  payment  of  principal  shall  commence  at 
the  time  stated,  and  doubtless  it  also  con- 
templates that  the  provision  so  made  shall 
be  adequate  to  the  full  payment  of  principal 
as  it  falls  due.  Assuming  that  the  bonds 
will  all  be  at  once  sold,  as  we  must  in  de- 
termining the  validity  of  the  act,  it- is  obvi- 
ous that  as  to  all  bonds  maturing  on  and  be- 
fore January  2,  1961,  the  sinking  fund  does 
not  "commence  at  a  time  after  the  Incur- 
ring of  the  indebtedness  of  not  more  than  a 
period  of  one-fourth  of  the  time  of  maturity 
of  such  debt  or  liability."  A  simple  calcu- 
lation will  show  that  this  means  that,  as 
to  $7,750,000  of  the  $10,000,000,  the  sinking 
fund  does  not  "commence"  at  as  early  a  date 
as  is  required  in  view  of  the  constitutional 
provision.  We  can  see  no  escape  from  the 
conclusion  ttiat  the  act  must  be  held  invalid 
for  the  reason  that  it  does  not  measure  up 
to  the  requirements  of  article  16  of  the  Ck>n- 
stltution. 

It  has  seemed  to  us  quite  possible  that  the 
specification  of  the  date  of  "the  second  day 
of  January,  19S1,"  in  section  5  of  the  act,  was 
inadvertently  made,  and  that  "the  second 
day  of  January,  IStl,"  was  really  intended. 
To  guard  against  any  possible  error  in  the 
printed  volume  of  statutes,  we  obtained  from 
the  office  of  the  secretary  of  state  a  certi- 
fied copy  of  the  enrolled  bill  as  approved  by 
the  Governor,  and  find  that  the  act  Is  cor- 
rectly set  forth  in  the  published  statutes. 
It  Is  hardly  necessary  to  say  that  we  have 
no  power  to  make  any  change  in  the  provi- 
sions of  the  act,  and  that  we  must  accept  it 
as  truly  expressing  the  intent  of  the  Legisla- 
ture. 

The  aKernative  writ  of  mandamus  hereto- 
fore issued  is  discharged,  and  the  proceeding 
dismissed. 

We  concur:  SHAW,  J.;  OLNET.  J.; 
SLOANR,  J. ;  LENNOX,  J. ;  LAWLOR,  J. ; 
WILBUR,  J. 
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STRAUS  V.  EATON  et  al.    (Civ.  2949.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    May  18,  1920.) 


I.  Frauds,  statute  of  «=3ir5(3)— Paper  route 
lease  signed  only  by  lessor's  wife  held  bind- 
ing on  lessee  as  the  party  to  be  charged. 
Tbongh  a  lease  of  a  paper  route  was  void 
as  to  the  lessor  under  the  statute  because  his 
name  was  signed  only  by  his  wife,  lessee  in  a 
suit  on  hia  bond  for  performance  thereof  is, 
as  to  the  contract,  "the  party  to  be  charged" 
for  newspapers  furnished  by  lessor,  and  for 
which  in  the  lease  lessee  promised  to  pay,  and 
the  contract  as  signed  by  lessee  is  binding  on 
him,  and  furnishes  a  sufficient  consideration 
for  his  bond  for  performance  of  the  contract, 
and  establishes  the  liability  of  both  him  and 
bis  sureties. 


2.  Husband  aid  wife  «=323— Parol  authoriza- 
tion to  wife  to  assign  claim  under  lease  of 
newspaper  route  held  valid. 

Where  the  owner  of  a  newspaper  route 
orally  authorized  his  wife  to  lease  it  to  defend- 
ant, telling  her  that  he  could  not  attend  to  the 
business  of  defendant,  and  that  she  would  have 
to  look  after  the  lease  matter  and  attend  to 
the  business,  such  authority  held  broad  enough 
to  empower  her  to  collect  the  amount  due,  and 
incidentally  to  assign  the  claim  if  necessary  or 
convenient,  in  view  of  Civ.  Code,  f  954,  pro- 
viding that  a  thing  in  ^action  arising  out  of  an 
action  may  be  transferred  by  the  owner. 

3.  Pleading  €=3218(3)— On  demurrer  pialntlfF 
should  have  been  required  to  specify  num- 
ber of  artidee  furnished  for  whieh  olaln  was 
made. 

In  an  action  for  an  amount  due  by  the  les- 
see of  a  newspaper  route  to  lessor's  assignee, 
where  the  complaint  alleged  that  lessor  fur- 
nished papers  to  lessee  under  the  terms,  and 
during  the  continuation  of  their  agreement  and 
upon  the  price  therein  stated,  in  a  certain  sum, 
when  defendants  demurred  under  ground  of 
uncertainty  as  to  the  number  of  papers  deliv- 
ered, plaintiff  should  have  been  required  to 
state  such  number. 

4.  Contraots  <&=»322  (5)— Evidence  held  Ineuf- 
llclent  to  sustain  verdict  for  balance  due  un- 
der lease  of  newspaper  ronte. 

In  an  action  for  a  balance  due  under  a  lease 
of  a  newspaper  route,  evidence  as  to  the  num- 
ber of  papers  delivered  and  for  which  defend- 
ant was  liable  held  not  to  sustain  a  finding  for 
plaintiif  in  the  amount  found  by  the  jury. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Louis  W.  Myers,  Judge. 

Action  by  B.  A.  Straus  against  J.  B.  Eaton 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

\Vm.  T.  Kendrick,  of  Los  Angeles,  for  ap- 
pellants. 

B.  F.  Woodard,  of  Los  Angeles,  and  A.  W. 
Hare,  of  Santa  Cruz,  for  respondent. 


STRAUS  ▼.  EATON  1033 

(lao  p.) 

CONREY,  P.  3.  On  the  1st  day  of  Au- 
gust, 1914,  one  A.  V,  Dunsmoor  was  the  own- 
er of  a  newspaper  route  of  the  Los  Angeles 
Daily  Times,  covering  certain  territory  in 
Glendale,  Cal.  The  complaint  alleges  that  on 
that  day  Dunsmoor  entered  Into  an  agree- 
ment with  defendant  Eaton.  By  the  terms 
of  that  agreement,  as  shown  in  the  complaint, 
Dunsmoor  leased  to  Eaton  the  described  ter- 
ritory of  the  city  carrier  service  of  the  Los 
Angeles  Times,  for  a  period  of  two  years  ' 
from  the  date  of  the  writing,  August  1,  1914. 
This  writing  was  signed  by  the  defendant 
J.  B.  Eaton,  and  also  was  signed,  "A.  V. 
Dunsmoor,  by  Anna  A.  Dunsmoor,"  but  was 
not  signed  by  A.  V.  Dunsmoor.  On  the  same 
day,  defendant  Eaton  as  principal  and  the 
other  two  defendants  as  sureties  executed  to 
A.  V.  Dunsmoor  a  bond  In  the  sum  of  $1,000, 
conditioned  for  the  performance  by  Eaton  of 
the  terms  of  said  contract.  In  the  alleged 
contract  it  was  provided  that  Dunsmoor 
would  furnish  papers  to  Eaton,  and  that  Ea- 
ton would  pay  Dunsmoor  therefor  at  the  rate 
of  $1.40  per  hundred  copies.  This  action 
was  brought  to  recover  an  unpaid  balance  al- 
leged to  be  due  for  papers  delivered  to  Eaton 
under  that  contract.  Judgment  was  entered 
against  the  defendants  in  the  sum  of  $924.35. 
On  motion  for  new  trial,  the  court  ordered 
that  the  motion  be  granted,  unless  the  plain- 
tiff consented  to  a  reduction  of  the  amount 
of  the  Judgment  to  the  sum  of  $716.89.  The 
plaintiff  filed  written  consent  to  such  re- 
duction. The  defendants  appeal  from  the 
judgment. 

[1]  The  defendants  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  on  account  of  sundry  uncertainties 
in  the  complaint,  including  the  point  that  the 
complaint  did  not  show  the  number  of  copies 
of  the  newspaper  that  were  received  by  Eaton 
from  Dunsmoor  for  service  on  the  route  men- 
tioned in  the  complaint.  These  demurrers 
were  overruled.  Appellants  claim  that  the 
purported  contract  was  invalid  because  it 
was  not  signed  by  A.  V.  Dunsmoor,  nor  by 
any  person  having  written  authorization 
from  him.  Civ.  Code,  §  1624,  subd.  1,  and 
section  2309.  It  is  true  that  in  the  com- 
plaint Xt  was  not  alleged  that  Anna  A. 
Dunsmoor  had  received  any  authority  in 
writing  from  A.  V.  Dunsmoor  to  enter  into 
a  contract  for  him  or  in  his  name.  And  at 
the  trial  of  the  action  the  only  attempt  on 
the  part  of  the  plaintiff  to  establish  such 
agency  is  found  in  the  testimony  of  Mrs. 
Dunsmoor  that  She  Is  the  wife  of  A.  V. 
Dunsmoor,  and  that  prior  to  August  1,  1914, 
he  told  her  that  he  could  not  attend  to  the 
business  with  Eaton,  and  that  she  would 
have  to  look  after  the  lease  matter  and  at- 
tend to  the  business.  But  it  Is  likewise  a 
fact  that  the  defendant  Eaton  received  from 
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A.  y.  Donsmoor  a  large  number  of  the  news- 
papers for  which,  in  the  written  instrument 
signed  by  him,  he  had  promised  to  pay,  and 
that  in  tbla  action  Eaton  is,  as  to  the  con- 
tract, "the  party  to  be  charged"  thereon. 
Harper  y.  Goldschmidt,  166  Cal.  245, 101  Pac 
451,  28  I*  R.  A.  (N.  S.)  689,  134  Am.  St  Rep. 
124.  In  that  decision  the  court  quoted  Cbitty 
on  Contracts,  where  it  was  said  that  the  rea- 
son why  a  party  may  sue  on  a  contract  al- 
though it  may  be  void  against  him  for  want 
of  his  signature  under  the  statute  of  frauds 
is  that  the  signature  is  prescribed  as  "nec- 
essary evidence  of  a  contract,"  and  not  as  an 
essential  or  constituent  part  of  the  engage- 
ment itself.  Under  the  law  as  thus  defined, 
we  think  that  the  contract,  as  signed  by 
Eaton,  was  binding  upon  him.  This  being  so, 
it  furnished  a  sufficient  consideration  for  the 
bond,  and  thus  establishes  the  liability  of  the 
sureties  on  the  bond,  as  well  as  that  of  their 
principal. 

[2]  Appellant  contends  also  that  the  evi- 
dence is  insufficient  to  support  the  finding 
tliat  the  Claim  was  assigned  by^.  V.  Duns- 
moor  to  the  plaintiff.  Section  954,  Civil 
Code,  provides  generally  that  a  thing  In  ac- 
tion arising  out  of  an  obligation  may  be 
transferred  by  the  owner.  It  is  only  in 
particular  instances,  as  in  claims  for  wages 
or  salary,  that  the  assignment  must  be  in 
writing.  Civ.  Code,  {  955.  So  A.  V.  Duns- 
moor  could  have  made  an  oral  assignment 
of  the  indebtedness  sued  on  herein.  There- 
fore he  could  orally  authorize  an  agent  to 
make  the  assignment  in  his  behalf.  We 
think  that  the  authorization  of  Mrs.  Dtins- 
moor,  as  shown  by  her  testimony,  was  broad 
enough  to  give  her  power  to  collect  the 
amount  due,  and  Incidentally  to  assign  the 
claim  if  in  the  exercise  of  her  discretion  as 
agent  she  found  such  assignment  to  be  nec- 
essary or  convenient 

[3]  The  complaint  did  not  show  the  num- 
ber of  copies  delivered.  It  was  only  alleged 
that  Dunsmoor  furnished  papers  to  Eiaton 
"under  the  terms  of  said  agreement  and  dur- 
ing the  continuance  of  said  agreement  and 
upon  the  price  therein  stated,  in  the  sum  of 
11,249.45" ;  that  no  part  of  said  sum  has  been 
paid,  except,  etc.  When  the  defendants  de- 
murred on  the  ground  of  uncertainty  directed 
to  this  point,  plaintiff  should  have  been  re- 
quired to  state  the  number  of  papers  de- 
livered. While  this  might  be  regarded  as 
an  unimportant  error  if  there  were  no  other 
objections  to  the  judgment,  we  rule  upon  this 
point  so  that  the  error  may  be  corrected  it 
the  matter  shall  be  again  presented  in  the 
court  below. 

[4]  On  the  evidence  Introduced,  and  about 
which  there  is  no  dispute,  the  amount  of  the 
judgment  is  in  excess  of  the  amoimt  due. 
It  was  stipulated  that  the  items  set  out  in 
the  bill  of  particulars  correctly  show  the 


number  and  character  of  the  papers  far- 
nisbed.  The  total  number  shown,  including 
4,119  Sunday  papers,  i&  55,326,  which  at  the 
rate  specified  in  the  agreement  would  amount 
to  1774.56.  The  complaint  admits  that  |325.- 
10  of  the  amount  due  for  the  papers  furnish- 
ed has  been  paid.  It  follows  that  the  find- 
ings, with  respect  to  the  amount  due  and 
unpaid,  are  not  sustained  by  the  evidence^ 
For  that  reason  the  Judgment  is  reversed. 

We  concur:  SHAW,  J.;  JAMES,  3. 


Ex  parte  BAYLES.    (Cr.  913.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  18,  1920.) 

Larceny  i8=33 (3)— Taking  property  to  enforce 
lien  not  "grand  larceny,"  though  wrongful. 

Where  tenant  in  apartment  house  agreed 
that  landlord  would  have  a  lien  on  unpaid 
charges,  and  also  agreed  that  he  would  leave 
the  apartmeot  clean  on  vacating  it  or  pay 
for  cleaning  it,  action  of  landlord  in  seizing 
articles  of  tenant  because  apartment  was  not 
left  clean  could  not  be  grand  larceny  under 
Pen.  Code,  $  484,  defining  that  offense  as  the 
felonious  stealing,  taking,  carrying,  leading, 
or  driving  away  the  property  of  another  with- 
out his  consent,  as  whether  it  was  dean  waa  a 
disputed  question  which  must  be  tried  in  dvil 
action,  in  view  of  Civ.  Code,  {{  3336,  3379, 
3380,  and  Code  Civ,  Proc.  U  509-612,  667,  870. 
[£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Grand 
Larceny.] 

Application  of  Hazel  Bayles  for  a  writ  of 
habeas  corpus  to  secure  his  release  from 
Chief  of  Police  of  City  and  County  of  San 
Francisco.    Petitioner  disdiarged. 

C.  F.  Adams,  of  San  Francisco,  for  peti- 
tioner. 

Matthew  Brady,  Dist  Atty.,  and  Leo  R. 
Friedman,  Deputy  Dist  Atty.,  both  of  San 
Francisco,  for  respondent 

liANGDON,  P.  J.  This  case  comes  to  as 
upon  a  petition  for  a  writ  of  habeas  corpus. 
The  petition  alleges  that  the  i)etitioner  Is 
and  was  at  all  times  moitioned  therein  the 
owner  and  manager  of  a  certain  furnished 
apartment  house  In  Son  Francisco;  that  the 
prosecuting  witness,  P.  Tucker,  rented  an 
apartment  in  said  house;  that,  at  the  request 
of  said  Tucker,  petitioner  furnished  gas  and 
electricity  to  him  from  February  16,  1920,  to 
March  31,  1920;  that  at  the  Ume  of  renting 
said  apartment  Tucker  signed  a  receipt 
agreeing  to  the  terms  and  conditions  set  forth 
on  the  back  thereof,  one  of  which  was  that 
the  price  of  gas  and  electric!^  should  be 
charged  for  in  addition  to  the  price  agreed 
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upon  ns  the  rental  of  tlie  apartment.  An- 
othet  one  of  ttie  terms  and  conditions  con- 
tained In  said  agreement  attacbed  to  the 
petition  Is  as  follows:  * 

"I, ,   also    agree    to    leave    the    said 

apartment,  the  linen  and  bedding  therein,  clean 
and  in  good  condition,  or  to  pay  the  charges 
for  cleaning  and  laundering  the  aame;  if  said 
rent  or  any  part  thereof,  or  any  charge  here- 
under, remain  unpaid  after  the  same  becomes 
due,  according  to  the  terms  hereof,  or  if  any 
obligation  hereunder  remains  unperformed," 
the  owner  may  remove  the  personal  property 
of  the  tenant,  and  after  three  months  may  sell 
the  same  at  public  auction,  etc. 

It  Is  alleged  In  the  petition  that  the  apart- 
ment was  vacated  by  Tucker  on  March  31, 
1920,  and  was  not  left' clean,  and  that  petl- 
tldber  was  obliged  to  clean  the  same;  that 
petitioner  charged  Tucker  %3  for  cleaning 
said  apartment;  also  that  a  blanket  and 
comforter  used  by  Tucker  In  said  apartment 
were  left  soiled,  and  a  charge  of  $1.50  was 
made  by  petitioner  for  cleaning  the  same, 
which  charges  Tucker  refused  to  pay;  that 
the  petitioner  on  said  31st  day  of  March  did 
take  and  carry  away  one  sewing  machine 
and  one  victrola  of  the  value  of  $225,  the 
property  of  said  Tucker,  and  refused  to  per- 
mit said  Tucker  to  have  the  same,  and  claim- 
ed to  hold  said  property  for  a  lien  of  $0.75, 
which  amount  included  the  charge  for  gas 
and  electricity,  breakage  of  chinaware,  etc., 
cleaning  of  linens,  blankets,  etc.,  and  the 
charge  of  $3  for  cleaning  of  the  apartment. 
Upon  April  2,  1920,  Tucker  swore  to  a  com- 
plaint in  the  police  court  of  the  city  and 
county  of  San  Francisco,  charging  petitioner 
with  the  crime  of  grand  larceny.  A  warrant 
was  issued  upon  said  complaint,  and  on  April 
5th  petitioner  was  arrested.  The  hearing 
came  on  regularly  on  April  21, 1920,  and  upon 
said  bearing  the  Judge  of  the  police  court 
made  an  order  holding  the  defendant  to  an- 
swer to  the  superior  court  upon  the  charge. 
Petitioner  contends  that  the  testimony  be- 
fore the  committing  magistrate  shows  no  rea- 
sonable, probable  or  lawful  cause  for  holding 
her  to  answer  to  the  superior  court  for  the 
offense  of  grand  larceny.  The  precise  con- 
tention of  petitioner  is  that  the  transcript  of 
the  testimony  shows  no  felonious  Intent  upon 
her  part 

The  testimony  in  the  police  court  shows 
that  Tucker  offered  to  pay  the  diarges  for 
gas  and  electricity,  breakage,  etc.,  and  re- 
fused to  pay  only  the  charges  for  cleaning 
the  apartment.  The  first  question  presented, 
therefore,  is  whether  or  not  petitioner  had  a 
Hen  upon  the  property  for  this  charge.  Sec- 
tion ISeia,  Civil  Code,  as  added  by  St.  1917, 
p.  1662,  provides: 

"Keepers  of  furnished  apartment  houses  shall 
have  a  lien  upon  the  baggage  and  other  prop- 
erty of  value  belonging  to  their  tenants  or 
guests,  wbicli  may  be  in  such  furnished  apart- 
ment house,  for  the  proper  charges  due  from 


such  tenants  or  guests  for  their  accommoda- 
tion, rent,  services,  meals  and  such  extras  as 
are  furnished  at  their  request.    »    •    * " 

It  becomes  unnecessary  In  this  Instance  to 
decide  whether  the  charge  for  cleaning  the 
apartment  and  blankets  at  the  end  of  the 
tenancy  was  a  "proper"  charge  within  the 
meaning  of  the  statute,  for  the  reason  that 
Tucker  himself  agreed  to  what  should  be 
proper  charges  against  him  in  his  renting 
agreement.  As  before  stated,  in  this  agree- 
ment he  undertook  to  leave  the  apartment 
"clean"  upon  vacating  it,  or  to  pay  for  clean- 
ing the  same;  and  he  agreed  that  the  owner 
should  have  a  lien  upon  his  personal  prop- 
erty for  all  unpaid  charges  under  the  agree- 
ment between  them.  Whether  or  not  the 
apartment  was  "clean"  when  It  was  vacated, 
was  a  disputed  matter,  as  shown  by  the  testi- 
mony. "Clean"  is  a  difUcult  word  to  define 
absolutely ;  tt  is  a  relative  term.  Its  mean- 
ing to  its  users  varies  with  the  standards  of 
such  users;  and  it  has  a  different  signifi- 
cance in  its  relation  to  different  objects.  Mr. 
Tucker  contends  the  apartment  was  left  as 
"clean"  as  it  was  when  he  received  It.  Mrs. 
Bayles  contends  that  her  apartments  have  a 
reputation  for  being  always  "absolutely  sani- 
tary and  Immaculate,"  and  that  the  apart- 
ment was  not  "clean"  according  to  that 
standard,  but  that  the  services  of  a  man  were 
required  for  three  days  to  clean  the  kitchen 
alone.  However,  this  delicate  qtiestion  of 
fact  does  not  fall  to  our  lot  for  determination. 
If  Mrs.  Bayles  was  entitled  to  hold  these  ar- 
ticles until  she  was  paid  the  price  of  cleaning 
the  apartment,  provided  said  apartment  was 
not  sufficiently  cleaned  before  being  vacated, 
then  a  dispute  over  the  condition  of  the  apart- 
ment would  not  so  change  the  petitioner's 
legal  position  as  to  make  her  gull^  of  grand 
larceny  in  holding  possession  of  the  property 
under  a  claim  of  lien  which  would  exist  If 
she  proved  her  contention  about  the  undean- 
llness  of  the  apartment.  For,  even  though 
the  standard  of  cleanliness  exacted  by  the 
petitioner  should  be  found  by  the  Jury  to  be 
an  unreasonable  standard,  and  not  the  stand- 
ard contemplated  by  the  agreement  between 
the  parties,  yet  we  think  petitioner  would  not 
be  guilty  of  grand  larceny.  The  record  dis- 
closes no  evil  or  felonious  intent  upon  the 
part  of  the  petitioner ;  she  was  merely  seek- 
ing to  enforce  her  civil  rights  as  she  believed 
them  to  exist.  Larceny  Is  the  felonious 
stealing,  taking,  carrying,  leading,  or  driving 
away  the  personal  property  of  another.  Sec- 
tion 484,  Pen.  Code.  Every  taking  by  one  per- 
son of  the  personal  property  of  another  with- 
out his  consent  is  not  larceny.  Felonious  in- 
tent is  of  the  essence  of  the  crime  of  larceny. 
People  V.  Devlne,  95  Cal.  227,  30  Pac.  378. 
If  a  Jury  should  determine  that  the  apart- 
ment was  -clean  according  to  the  standard 
contemplated  by  the  parties  at  the  time  they 
made  their  agreement,  at  the  time  petitioner 
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took  possession  of  the  goods,  and  that  there- 
fore no  money  was  due  petitioner  for  clean- 
ing the  same,  Mr.  Tucker  could  be  amply 
compensated  in  damages  for  the  wrongful 
detention  of  his  property.  Section  667,  Code 
OiT.  Proc.,  and  section  3336,  Civ.  Code.  But 
this  quesdon  must  be  tried  out  in  a  cItU  ac- 
tion, and  not  in  a  criminal  proceeding.  Sec- 
tion 3379,  Civ.  Code;  section  3380,  Civ.  Code; 
sections  870,  509,  510,  511,  and  612,  Code  Civ. 
Proc 
The  petitioner  is  discharged. 

We  concur:    NOUKSB,  J.;  BBITTAIN,  J. 


WILLIAMS  V.  A.  R.  G.  BUS  CO.    (Civ.  3439.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    May  19,  1920.) 

1.  Damages  ®=»I3I  (4)— $1,500  not  excessive 
for  shock  and  Injuries  from  automobile  ac- 
cident. 

$1,600  held  not  excessive  damages  for  one 
injured  by  automobile  bus  overturning,  where 
his  back  was  wrenched  and  bis  nervous  system 
shocked  and  he  was  nnable  to  resume  his  work 
for  six  weeks. 

2.  Appeal  and  error  <s=>  1004 (I)— Grounds  for 
'  setting  award  aside  as  excessive  stated. 

The  power  of  an  appellate  court  over  ex- 
cessive damages  exists  only  when  the  fscts 
are  such  that  the  excess  appears  as  a  matter 
of  law  or  fs  such  as  to  suggest  at  first  blush 
passion,  prejudice,  or  corruption  on  the  part  of 
the  jury. 

3.  Appeal  and  error  ^s»295— Excessiveness  of 
damages  reviewable  only  if  raised  by  motion 
for  new  trial. 

If  defendant  appellant  in  personal  injury 
action  considered  verdict  for  plaintiff  the  result 
of  passion  or  prejudice,  its  remedy  lay  first  in 
a  motion  for  new  trial  addressed  to  the  trial 
court;  it  being  too  late  to  raise  the  point  for 
the  first  time  on  appeal. 

4.  Evidence  ^=9127(3)— Complaints  of  pain  ad- 
missltane. 

In  a  personal  injury  action,  testimony  by 
the  wife  and  mother  of  plaintiff  as  to  state- 
ments made  by  bim  with  reference  to  the  pain 
and  suffering  which  he  was  undergoing,  during 
the  period  in  wbicti  he  was  recovering  from  his 
injuries  held  admissible. 

Appeal  from  Superior  Court,  San  Ber- 
nardino County;    Howard  A.  Pealrs,  Judge. 

Action  by  Archie  O.  Williams  against  the 
A  R.  O.  Bus  Company.  From  judgment  for 
pialntiil,  defendant  appeals.    Affirmed. 

Doke  Stone,  of  Los  Angeles,  for  appellant 
Balph  B.  Swing,  of  San  Bernardino,  for  re- 
spondent. 


IiANGDON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  against  it  in  the 
sum  of  $1,500,  recovered  by  plaintiff  as  dam- 
ages for  personal  injuries.  The  plaintiff 
was  riding  as  a  passenger  in  an  automobUe 
bus  owned  and  operated  by  the  defendant 
between  Ontario  and  Biverside,  Cal.,  when 
the  automobile  overturned. 

[1 , 2]  The  first  point  raised  by  the  defend- 
ant is  that  the  damages  are  excessive.  The 
testimony  shows  that  the  plaintiff  received  a 
cut  about  an  inch  deep  In  the  hip,  which  re- 
quired a  Closure  of  the  wound  with  stitches ; 
that  his  back  was  wroiched  and  strained; 
that  his  leg  and  arm  were  bruised,  and  that 
his  body  was  rendered  stiff  and  sore,  and  his 
nervous  system  shocked  by  reason  of  his 
experience;  that  at  the  time  at  the  trial  be 
was  still  suffering  from  this  nervous  shock 
whioh  made  him  constantly  apprehensive  in 
the  performance  of  his  work  of  driving  an 
automobile.  He  spent  nine  days  in  a  hospi- 
tal, and  was  confined  to  his  bed  at  his  home 
for  two  weelts  additional.  He  was  unable 
to  resume  his  work  for  six  weeks,  and  his 
clothing,  including  an  overcoat  and  suit,  were 
ruined.  He  also  incurred  hospital  aud  doc' 
tors'  bills.  Under  such  circumstances,  we 
think  the  verdict  of  $1,500  is  not  so  grossly 
excessive  as  to  call  for  the  interference  of 
an  appellate  tribunal.  It  has  been  repeatedly 
held  in  this  state  that  the  power  of  an  ap- 
pellate court  over  excessive  damages  exist:; 
only  when  the  facts  are  such  that  the  ex- 
cess appears  as  a  matter  of  law,  or  is  such 
as  to  suggest  at  first  blush,  passion,  prej- 
udice, or  corruption  on  the  part  of  the  jury. 
Bond  V.  United  Bailroads,  159  Cal.  270,  113 
Pac.  366,  48  L.  B.  A.  (N.  S.)  687,  Ann.  Cas. 
1912C,  50 ;  Hale  v.  San  Bernardino,  etc.,  Co., 
156  Cal.  716,  106  Pac.  83 ;  Wheattm  v.  North 
Beach,  etc,  Co.,  36  Cal.  691 ;  Varcoe  v.  Lee, 
(Sup.)  181  Pac  223. 

In  the  case  of  Bond  v.  United  Bailroads, 
supra,  it  is  said: 

"The  trial  court  should  be  vigilant  to  set 
aside  verdicts  where  there  is  reason  to  tielieve 
this  has  been  done,  or  that  passion,  prejudice, 
or  sympathy  has  influenced  the  jury  to  give 
more  than  the  facts  reasonably  warrant.  We 
have  cause  to  fear  that  the  trial  courts  some- 
times act  on  the  theory  that  they  can  shift  the 
responsibility  in  this  matter  to  the  appellate 
court,  and  that  an  excessive  verdict  can  be  cor- 
rected on  appeal.  Tbis  is  a  mistake.  Our  pow- 
er over  excessive  damages  exists  only  when  the 
facts  are  such  that  the  excess  appears  as  a 
matter  of  law,  or  is  such  as  to  suggest  at  first 
blush,  passion,  prejudice,  or  corruption  on  the 
part  of  the  jury.  [Citing  cases.]  Practically, 
the  trial  court  must  bear  the  whole  responsi- 
bility in  every  case." 

[3]  Furthermore,  it  appears  that  the  ap- 
pellant made  no  motion  for  a  new  trial.  If  it 
considered  the  verdict  the  result  of  passion 
or  prejudice,  or  a  disregard  of  the  instruc- 
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tions  of  the  trl«l  court,  Its  remedy  lay  first 
in  a  motion  for  a  new  trial  addressed  to  tbe 
trial  court  It  is  said  in  the  case  of  Oblarinl 
v.  Rochon,  1  Cal.  Unrep.  540,  that,  if  this 
matter  ts  not  brought  before  the  attmtlon  of 
the  trial  court  in  a  motion  for  new  trial,  it 
is  too  late  to  raise  the  point  for  the  first 
time  on  appeal.  It  is  stated  In  Bond  v.  Unit- 
ed Railroads,  supra: 

"If  a  motion  for  a  new  trial  on  this  groand  is 
properly  and  regularly  interposed,  that  court 
would  have  power  to  reduce  or  set  aside  the 
Terdict.  In  the  absence  of  such  motion,  it 
should  have  granted  the  plaintiffs  motion  to 
render  judgment  for  ^,500,  unless  the  amount 
was  so  obviously  the  result  of  passion,  prej- 
udice, or  a  disregard  of  the  instructions  as  to 
justify  the  court  in  ordering  a  new  trial  of  its 
own  motion.  As  it  did  not  do  so,  it  is  to  be 
presumed  that  there  was  no  cause  for  such 
action." 

[4]  Appellant  also  complains  of  the  admis- 
sion of  testimony  by  the  wife  and  mother  of 
plaintiff  as  to  statements  made  by  blm  with 
reference  to  the  pain  and  suffering  which  he 
was  undergoing  during  the  period  In  which 
he  was  recovering.  This  testimony  was 
properly  admitted  under  a  well-recognized 
rule  of  evidence.  1  Greenleaf  on  Evidence 
(16tb  Ed.)  S  162a  et  seq.,  p.  254;  Green  v. 
Pac.  Lumber  Co.,  130  Cal.  435,  62  Pac.  747; 
Ehrarts  v.  Santa  Barbara,  etc.,  By.  Co.,  3 
Cal.  App.  712,  86  Pac.  830;  Lange  v.  Soboet- 
tier,  115  Cal.  388,  393,  47  Pac.  139. 

There  are  no  other  assignments  of  error 
which  require  discussion. 

The  judgment  is  affirmed. 

We  concur:   BRITTAIN,  J.;  NOURSB.  J. 


PIONEER  TRUCK  CO.  v.  HAWLEY. 
(Civ.  2784.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  May  20,  1020.  Hearing 
Denied  by  Supreme  Court  July  19,  1920.) 

Appeal  and  error  4=9931(7)— Assumed  on  ap- 
peal la  replevin  that  defendant's  possession 
was  within  issues,  though  not  pleaded. 
On  appeal   from  a  judgment  in  favOr  of 
plaintiff  in  an  action  to  recover  possession  of 
personal  property,  it  must  be  presumed,  where 
no  demurrer  was  filed  in  the  case  and  court 
made    findings    as    to    defendant's    possession, 
that  the  fact  of  defendant's  possession  at  the 
commencement  of  the  action  was  at  the  trial 
treated  aa  a  fact  within  the  issues  and  properly 
determined  by  the  court,  although  not  properly 
pleaded. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Wm.  D.  Dehy,  Judge; 


Action- by -thsc  Pioneer  Trudi  Gmupany 
against  H.  W.  ^Eawley.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

See,  also,  179  Pac.  447. 

'Jensen  &  Jensen,  of  Los  Angeles,  for  ap- 
pellant. 

Warren  E.  libby,  of  San  Diego,  for  re- 
spondent 

CONRBY,  P.  J.  The  plaintiff  brought 
this  actfon  to  recover  judgment  for  posses- 
sion of  a  certain  described  auto  truck,  or 
the  value  thereof  if  a  return  camiot  be  had, 
and  for  damages.  Judgment  having  been 
entered  In  favor  of  the  plaintiff,  the  defend- 
ant appeals  therefrom,  and  the  case  Is 
brought  here  upon  the  judgment  roll  alone. 

Appellant  claims  that  It  nowhere  appears, 
either  from  the  complaint  or  the  findings, 
that  appellant  ever  had  possession  of  the 
property  sought  to  be  recovered,  and  that 
for  that  reason  the  judgment  should  be  re- 
versed. He  relies  upon  the  rule  that  in  an 
action  of  this  kind  the  plaintiff  cannot  re- 
cover without  alleging  and  proving  that  at 
the  time  of  commencement  of  the  action  the 
property  was  in  possession  of  the  defendant. 
Ridotto  V.  Clement,  94  Cal.  105,  29  Pac.  414. 

In  the  case  at  bar  the  only  allegations 
touching  the  defendant  are  that,  at  a  stated 
time  a  few  days  prior  to  the  commencement 
of  this  action,  the  plaintiff  demanded  pos- 
session of  said  property  from  the  defendant, 
and  that  defendant  has  failed,  refused,  and 
neglected  to  deliver  the  same  to  the  plain- 
tiff; "that  plaintiff  is  damaged  by  the  un- 
lawful holding  of  said  property  In  the  sum 
of  $25  for  each  and  every  day  the  same  baa 
been  withheld  since  said  17tb  day  of  Janu- 
ary," etc.  The  answer  of  the  defendant  was 
equally  noncommittal  and  silent  on  the  sub- 
ject of  defendant's  possession  of  the  trucl{, 
but  denied  the  idlegatlons  above  noted.  The 
findings  of  fact  affirm  the  demand  by  plain- 
tiff, the  failure  and  refusal  of  defendant  to 
deliver  the  property  to  plaintiff,  and  declare 
that  the  plaintiff  is, damaged  in  a  stated 
sum  by  the  detention  of  said  truclc.  In  the 
"conclusions  of  law"  It  was  further  stated 
that  the  defendant  "withholds  possession 
thereof  unlawfully  from  said  plaintiff." 

If  the  complaint  does  not  wholly  fall  to 
toudi  upon  the  subject  of  possession  of  the 
property  by  defendant  at  the  commencement 
of  the  action,  it  must  at  any  rate  be  admit- 
ted that  the  Implication  of  such  possession 
Is  very  defectively  conveyed.  Respondent 
contends,  however,  that  since  no  demurrer 
was  filed  In  the  case,  and  since  the  court 
made  findings  as  above  stated,  and  it  Is  not 
made  to  appear  that  any  question  was  rais- 
ed in  the  court  below  concerning  the  suffi- 
ciency of  the  complaint,  this  court  must  now 
assume^  In  favor  of  the  findings  and  judg- 
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ment,  that  the  fact  of  defendant's  posses- 
sion of  the  truck  at  the  commencement  of  the 
action  vras  at  the  trial  treated  as  a  fact 
within  the  issues  and  properly  to  be  deter- 
mined by  the  court.  On  this  ground  we 
think  that  the  Judgment  should  be  sustain- 
ed. In  Slaughter  v.  Goldberg,  Bowen  &  Co., 
26  Cal.  App.  318,  324,  et  seq.,  14T  Pac.  90, 
this  subject  Is  fully  discussed.  There  it  was 
conceded  that  the  complaint  failed  to  show 
a  certain  fact  without  which  the  action 
would  not  lie ;  nevertheless  It  appeared  that 
'  the  case  had  been  tried  and  determined  up- 
on the  theory  that  the  issue  was  presented 
in  the  case.  The  court  held  that  a  defend- 
ant should  not  be  permitted  to  stand  by  and, 
without  objection,  allow  an  Issue  to  be  tried 
as  though  properly  presented  by  the  plead- 
ings, and  on  appeal  escape  the  consequences 
by  claiming  that  the  complaint  failed  to 
present  such  Issue.  The  difference  between 
that  case  and  this  is  tliat  there  the  facts  as 
to  the  conduct, of  the  trial  and  the  manner 
in  which  the/evidence  was  received  were  be- 
fore the  Court  of  Appeal,  whereas  In  the 
present  case  we  have  only  the  Judgment 
roll.  But  in  Gervaise  v.  Brooklns,  156  Cal. 
110,  103  Pac.  832,  the  Supreme  Court,  upon 
a  consideration  of  the  pleadings  and  findings 
alone,  determined  that  It  appeared  with 
reasonable  certainty  that  the  case  was.  tried 
upon  the  theory  that  the  answer  put  in  is- 
sue the  value  of  certain  property,  although 
technically  that  issue  had  not  been  properly 
presented  by  the  pleadings.  That  being  so, 
the  court  denied  to  the  appellant  the  right 
to  have  the  point  considered  that  there  was 
no  such  issue.  The  case  of  Illinois  T.  &  S. 
Bank  v.  Paci.Ilc  Hy.  Co.,  115  Cal.  297,  47  Pac. 
60,  was  cited  wherein  "the  presence  in  the 
record  of  a  flndlng  of  the  fact  which  it  was 
claimed  was  not  in  Issue  was  considered  a 
sufficient  showing  that  the  cause  was  tried 
upon  the  theory  that  the  fact  was  In  issue." 
The  Judgment  Is  affirmed. 

We  concur :   SHAW,  J. ;   JAMES,  J. 


In  re  CRUICKSHANK.    (Cr.  711.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  17,  1920.) 

I.  Attorney     and     dleni  «=357  —   Appellate 
court    In    dlslMmient   proceedings    concluded 
by  finding  on  oonfllctlng  evidence. 
In    disbarment   proceedings,   regardless    of 
tlie  rule  that  guilt  must  be  shown  beyond  a  rea- 
sonable doubt,  appellate  court  cannot  disturb 
finding  of  trial  court  based  on  conflicting  evi- 
dence  that  attorney  should   be   disbarred   for 
fraudulent  use  of  money  obtained  to  be  used 
for    specified   purpose   as   an   offense   involving 


"moral  turpitude,"  which  is  anything  done  con- 
trary to  justice  or  honesty  and  with  the  pur- 
pose of  defrauding  another  regardless  of 
whether  audi  acts  rise  to  dignity  of  a  crime. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Moral 
Turpitude.} 

2.  Attorney  and  client  ^s>53(2)— Code  previ- 
sion as  to  proof  of  falsa  pretenses  net  ap- 
plicable In  disbarment  proceedings. 

Pen.  Code,  {  1110,  specifying  the  cliar- 
acter  of  proof  required  in  order  to  convict  one 
of  falae  pretenses,  is  not  applicable  to  disbar- 
ment proceeding  against  attorney  who  obtained 
money  by  fraudulent  pretenses  as  to  use  to 
which  it  would  be  put 

3.  Attorney  and  client  e=>46  —  Attorney  may 
be  disbarred  for  defrauding  his  Jiartner. 

Conceding  that  partnership  existed  between 
attorney  and  another  whom  the  attorney  de- 
frauded by  acta  constituting  moral  turpitude, 
such  fact  would  be  no  defense  to  disbarment 
therefor. 

4.  Attorney  and  client  «ss>5S— Refusal  of  new 
trial  not  error  where  affidavits  showed  omiv 
siona  to  get  evidence  In. 

An  order  disbarring  an  attorney  cannot  be 
reversed  for  refusal  of  new  trial  on  affidavits 
showing  merely  that  certain  things  were  omit- 
ted to  be  done  at  trial  in  securing  evidence  to 
exonerate  respondent  conceding  that  counsel 
were  inefficient 

5.  Attorney  and  client  «s>57  —  Reasons  for 
disbarment  no  part  of  record  on  appeal. 

In  disbarment  proceedings,  reasons  for  dis- 
barring stated  by  the  judge  are  no  part  of  judg- 
ment and  have  no  place  in  the  record  on  ap- 
peal. • 

Appeal  from  Superior  Court  Iios  Angeles 
County;  Chas.  Monroe,  Judge. 

Vernon  Crulckshank,  an  attorney  and 
counselor,    was    disbarred,    and    he  appeals. 

Affirmed. 

Henry  O.  Bodkin  and  Ford  k  Bodkin,  all 
of  Los  Angeles,  for  appellant. 

Frank  F.  Oster,  of  Los  Angeles  (Vernon  M. 
Brydolf,  of  Los  Angeles,  of  counsel),  for  re- 
spondent. 

SHAW,  J.  The  trial  of  defendant,  an  at- 
torney at  law,  upon  an  accusation  filed  by  tiie 
Los  Angeles  Bar  Association  charging  taim' 
with  'the  commission  of  acts  Involving  moral 
turpitude,  resulted  In  a  Judgment  of  disbar- 
ment, from  which,  and  an  order  overruling 
his  motion  for  a  new  trial,  he  appeals. 

The  gist  of  the  accusation  Is  that  appellant 
obtained  from  Henry  Goetz  the  sum  of  $10,- 
000  upon  tlie  representation  that  the  same 
would  not  be  used  otherwise  tban  in  the  con- ' 
struction  and  equipment  of  a  certain  plant 
and  patented  process  for  ext.actlng  ore  from 
the  black  sands  of  certain  lauds  located  near 
Watsonville,  Cal.,  wherein  he  and  one  J.  R. 


£=»For  other  cases  aee  same  topic  and  KBT-NUMBEB  In  all  Key-Numbered  DlgtaU  and  lodezea 
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Ghiselln  owned  a  controlUng  interest;   that,  t proposed  plant,  tending  to  convince  Iiim  that 
instead  of  using  tlie  money  for  sudi  purpose,  the  plant  could  be  erected  for  the  money  ob- 


lie  divided  the  same  between  himself  and 
Ghiselin,  both  of  whom  appropriated  the 
money  to  their  own  uses.  That  such  was  the 
theory  adopted  by  the  trial  court  conclusively 
appears  from  this  statement  made  in  the 
course  of  the  trial,  wherein  the  judge  said: 

"The  only  issue  is  what  this  money  was  going 
to  be  used  for.  Ail  they  daim  is  that  they  gaid 
the  money  was  not  used  for  what  Mr.  Cruick- 
shank  said  it  was  going  to  be  used.  *  *  * 
That  is  all  I  am  going  to  try.  •  •  •  The 
question  is  whether  he  (Grnickghank)  repre- 
sented that  it  would  be  used  for  a  certain  pur- 
pose and  did  not  use  it  for  that  purpose.  That 
is  all  there  is,  and  that  is  all  the  complaint 
states." 

While  the  evidence  is  to  some  extent  con- 
flicting, that  of  Goetz,  which  the  court  accept- 
ed as  true,  tends  to  show  the  following  facts: 
Tltat  lie  and  appellant  had  for  many  years 
been  intimately  acquainted  and  the  latter 
had  from  time  to  time  acted  as  his  attorney 
In  certain  matters.  In  S^Hember,  1917,  he, 
at  the  request  of  appellant,  called  at  the 
latter's  office,  when  appellant  told  him  be  had 
a  proposition  that  was  going  to  make  lots  of 
money ;  that  he,  with  Ghiselin,  was  interest- 
ed to  the  extent  of  70  per  cent  in  a  patented 
process  to  separate  iron  ore  from  black  sand 
upon  which  they  had  an  option,  and  needed 
$10,000  towards  putting  up  the  plant.  Goetz 
said  he  did  not  want  to  gamble,  but  could  let 
him  have  the  money,  provided  bis  banker  ap- 
<proved,  to  wliich  Mr.  Ghiselin,  who  was  pres- 
ent, replied:  "We  are  not  going  to  give  our 
secrets  away."  Whereupon  Goetz  said,  'That 
lets  me  out,"  to  which  a  Mrs.  Tborkildsen, 
who  was  present,  replied,  "Well,  all  right,  I 
will  put  op  the  money."  Thereupon  Goetz 
left  the  ofiBce,  followed  by  appellant,  who  ex- 
pressed his  friendship  for  the  former  and  the 
fact  that  there  were  tremendous  profits  In 
the  proposition,  and  that,  notwithstanding 
Mrs.  Thorkildsen  was  going  to  put  up  $10,000, 
which  he  thought  sufficient  for  the  purpose, 
nevertheless  they  should  have  the  additional 
mon^  on  hand  for  use  as  an  emergency  fund, 
since  other  money  might  be  needed  to  com- 
plete the  plant,  and  its  equipment ;  and  hence 
it  was  desired  that  they  be  prepared  with 
money  for  such  purpose,  and  that,  if  the  mon- 
ey so  advanced  by  Mrs.  Thorkildsen  was  in- 
sufficient for  the  purpose,  then  and  only  in 
such  case  would  his  money  be  used  therefor. 
Meanwhile  be  was  assured  the  money  was  to 
be  deposited  and  kept  in  bank.  Goetz  visited 
the  property  in  company  with  aK>ellant  and 
Ghiselin,  at  which  time  he  was  cautioned  by 
appellant  and  Ghiselin  not  to  talk  about  the 
business  in  the  presence  of  others,  and  by 
their  acts  and  representations  he  was  favor- 
ably impressed  with  the  merits  of  the  prop- 
osition. Upon  returning  to  Los  Angeles, 
Goetz  was  shown  certain  photographs  of  the 


taiued  from  Mrs.  Thorkildsen,  and  on  Sep- 
tember 21,  1917,  when  Goetz  gave  the  check, 
appellant,  in  his  office,  said  to  blm: 

"Henry,  we  don't  really  need  your  money.  I 
have  money  in  the  safe,  $10,000,  but  I  will  not 
use  that  money  (represented  by  the  Goetz 
check)  for  any  other  purpose  than  what  it  is 
intended  for." 

Whereupon  Ghiselin  got  up  and  pulled  out 
the  drawer  In  the  safe  and  showed  him  the 
money.  In  delivering  the  check,  Goetz  said 
to  appellant  that  he  did  not  want  Ghiselin  to 
have  anything  to  do  with  It,  and  stated: 

"Now,  Vernon,  here  is  my  check,  hoping  and 
trusting  that  everything  you  told  me  is  noth- 
ing but  the  truth." 

He  had  full  confidence  in  the  appellant  anfl 
advanced  the  money  to  him,  believing  that 
it  would  be  kept  in  the  bank  at  Watsonville 
and  imiy  used  in  case  the  money  obtained 
from  Mrs.  Thorkildsen  was  insufficient  to 
erect  the  plant,  in  which  case  the  money  so 
advanced  would  be  used  towards  such  pur- 
pose; othenvise  returned  to  him.  Goetz  ob- 
tained the  money  by  borrowing  it  from  his 
bank,  appellant  agreeing  to  reimburse  him 
for  such  rate  of  Interest  as  he  was  compelled 
to  pay  therefor,  and  voluntarily,  it  seems, 
proposed  giving  him  a  contract  for  a  5  per 
cent,  interest  in  that  of  appellant  and  Ghisel- 
in, similar  to  one  which  appellant  said  they 
were  giving  to  Mrs.  Thorkildsen.  This  re- 
ceipt recited  that  Goetz  bad  loaned  them  $10,- 
000,  in  consideration  of  which  they  conveyed 
to  him  a  5  per  cent  interest  in  the  option 
therein  described  and  In  certain  alleged  pat- 
ent rights  in  the  machine  to  separate  iron 
and  steel  from  the  Mack  sands  therein  men- 
tioned. No  pert  of  the  money  so  advanced 
went  into  the  construction  of  any  plant  or 
process,  but  upon  receiving  it  appellant  gave 
one-half  thereof  to  Ghiselin,  and  the  former 
used  a  part  of  his  share  in  a  trip  to  New 
York,  made  for  the  purpose,  as  claimed  by 
him,  of  financing  the  black-sand  proposition. 
There  is  much  other  evidence  touching  the 
question,  but  that  referred  to  tends  to  show 
that  appellant  and  Ghiselin  engaged  In  a  dis- 
honest scheme  to  obtain  the  $10,000  from 
Goetz  and  did  not  intend  to  use  it  towards  the 
completion  of  the  proposed  plant,  but  did  at 
the  time  Intend  to  appropriate  it  to  their 
own  use,  and  thus  by  deceiving  Goetz  be  was 
fraudulently  Induced  to  advance  the  money, 
no  part  of  which,  other  than  $1,600,  did  he 
collect. 

Appellant  insists  that  a  proceeding  for  dis- 
barment is  criminal  in  character,  and  there- 
fore the  proof,  as  in  the  trial  of  a  criminal 
case,  must  show  the  defendant  to  be  guilty  as 
charged  beyond  a  reasonable  doubt,  and  in- 
sists that,  notwithstanding  the  testimony  of 
Goetz,  it  does  not,  when  considered  with  tes- 
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timony  offered  by  defendant,  establish  a  case 
justifying  his  disbarment,  in  support  of  wbich 
he  cites  a  number  of  authorities  from  other 
Jurisdictions. 

[1]  What  was  said  by  the  Supreme  Court, 
In  answering  a  like  contention  (In  re  Morton, 
179  Cal.  610,  177  Pac.  453),  is  appropriate 
here: 

"Basing  his  contention  upon  the  fact  that  a 
proceeding  for  the  disbarment  of  an  attorney 
is  in  the  nature  of  a  criminal  proceeding  (In 
re  Alameda  County  Bar  Ass'n,  35  Cal.  App. 
534,  170  Pac.  432),  counsel  insists  that,  to 
warrant  disbarment,  the  evidence,  like  that 
required  to  justify  a  verdict  of  guilty  in  a 
criminal  case,  must  be  clear,  positive,  and  such 
as  to  establish  both  the  motive  and  commis- 
sion of  the  act  charged  beyond  a  reasonable 
doubt.  In  support  of  this  proposition  he  cites 
a  number  of  authorities  from  other  jurisdic- 
tions, an  examination  of  which,  however,  shows 
that  none  of  them  involved  cases  on  appeal 
where  the  court  was  called  upon  to  review  the 
sufficiency  of  the  evidence  in  support  of  the 
finding,  but  what  was  said  therein  related  to 
proceedings  of  disbarment  over  which  the 
court,  in  some  of  the  cases  having  recourse  to 
a  referee  in  the  taking  of  the  evidence,  assumed 
original  jurisdiction,  acting  as  a  trial  court, 
as  In  re  Houghton,  67  Cal.  611,  8  Pac.  52. 
None  of  them  constituted  authority  for  appel- 
lant's claim,  when  applied  to  a  court  charged 
with  the  duty  of  reviewing  the  testimony,  but 
do  announce  the  rule  that  in  such  cases  the 
accused  should  not  be  convicted  nnless  the  trial 
court  is  convinced,  by  clear  and  satisfactory 
evidence,  or,  as  said  in  some  cases,  beyond  a 
reasonable  doubt,  of  his  guilt.  However  this 
may  be,  this  court,  in  a  like  case  involving  a 
like  question  (Matter  of  Danford,  157  Cal.  ^25, 
108  Pac.  322),  has,  in  effect,  held  that  in  dis- 
barment proceedings,  as  in  other  cases,  a  court 
of  review  cannot  determine  the  weight  to  be 
given  conflicting  evidence,  but  that  such  de- 
termination is  the  peculiar  and  exclusive  prov- 
ince of  the  tribunal  wherein  the  hearing  is  had." 

Hence,  since  the  trial  court  In  the  exercise 
of  Its  function  believed  the  testimony  of 
Goetz,  and,  though  conceding  its  denial  on  the 
part  of  defendant,  we  cannot  say  the  evi- 
dence was  Insufficient  to  Justify  the  ImpUed 
finding  of  the  court  that  defendant  was  guilty 
pf  acts  constituting  moral  turpitude,  which  is 
anything  done  contrary  to  Justice  or  honesty 
and  with  the  purpose  of  defrauding  another, 
regardless  of  whether  such  acts  rise  to  the 
dignity  of  a  crime.  In  re  Disbarment  of 
Coffey,  123  Cal.  522,  66  Pac.  448 ;  In  re  Klrby, 
10  S.  D.  322,  73  N.  W.  92,  39  L.  B.  A.  856. 
On  the  contrary  we  hold  appellant's  conten- 
tion in  this  regard  to  be  without  merit. 

[2]  Neither  is  there  any  merit  in  the  con- 
tention that  section  1110  of  the  Penal  Code, 
which  specifies  the  character  of  proof  re- 
quired in  order  to  convict  one  of  false  pre- 
tenses, is  applicable  to  a  case  of  this  char- 
acter. 

[3]  Another  argument  made  by  appellant  is 
that  there  existed  between  appellant,  Goetz, 


anrf  Ghlselin  the  relationship  of  copartners. 
This  is  based  upon  the  fact  that  appellant 
and  Ghlselin  conveyed  to  Goetz  5  per  cent. 
interest  In  their  option.  We  are  unable  to 
perceive  any  merit  In  the  contention.  But 
conceding  the  existence  of  the  copartnership, 
such  fact  would  not  constitute  any  defense  to 
a  proceeding  brought  against  an  attorney  for 
acts  constituting  moral  turpitude  in  defraad- 
ing  his  partner. 

[4]  In  support  of  a  motion  for  a  new  trial 
made    by    defendant,    he    filed  an    affidavit 
wherein  it  Is  alleged  that  the  court  abused 
Its  discretion  in  (a)  denying  a  few  minutes 
continuance  of  the  case  to  allow  appellant  to 
secure  the  evidence  of  the  president  of  the 
Bar  Association  as  to  the  alleged  fact  that 
Goetz   had   exonerated   appellant    from   any 
misconduct;    (b)   that  an   affidavit  by   com- 
plainant exonerating  appellant  was  in  tbe 
possession  of  the  secretary  of  the  Bar  Asso- 
ciation ;   (c)  that  after  the  alleged  misconduct 
of  appellant  he  acted  as  attorney  for  Gioetz ; 
(d)  that  prior  to  tlie  disbarment  proceeding 
Goetz  sued  appellant  and  Ghlselin  and  in  bis 
complaint  and  testimony  offered  at  the  trial 
made  statements  inconsistent  with  his  testi- 
mony given  in  this  proceeding;   (e)  that  the 
disbarment  citation  was  returnable  October 
9,  1918,  and  the  case  was  tried  Octol)er  15, 
1918,  over  the  objection  of  appellant,  during 
which  time  appellant's  counsel  was  sick  and 
appellant  unskilled  in  the  trial  of  a  lawsuit 
and  therefore  unable  to  present  a  proper  de- 
fense.   As  to  all  of  these,  and  other  like  cbn- 
tentions,  a  sufficient  answer  thereto  is  that 
the   record   discloses   no   such   applications 
made  during  the  trial  of  the  case,  and  no 
facts  are  stated  In  the  affidavit  showing  the 
discovery  of  any  new  evidence  which  was 
not  known  and  accessible  to  defendant  at  the 
time  of  the  trial.     There  is  nothing  in  the 
record  showing  that  defendant,  when  the  case 
was  set  down  for  trial,  made  hny  objection 
thereto  upon  the  ground  that  the  time  was 
too  short  for  him  to  prepare  his  defense,  or 
that  he  asked  for  continuance  in  order  to  pro- 
duce the  evidence  of  the  presld^it  of  the  Bar 
Association.     On  the  contrary,  the  effect  of 
the  affidavit  is  to  merely  show  that  defendant 
omitted  the  doing  of  things  which  he  there- 
after felt  that  he  should  have  done  in  pro- 
tecting his  interest  at  the  trial.    It  may  be, 
as  suggested  by  appellant,  that  such  omis-  - 
sions  were  due  to  the  inefficiency  of  counsel 
then  appearing  for  him ;    but  the  court  «n- 
not,  in  the  absence  of  a  duly  authenticated 
record  showing  error,  reverse  an  order  npon 
such  ground. 

At  the  close  of  the  trial  the  court,  to  render- 
ing its  Judgment,  said: 

"I  realize  the  seriousness  of  disbarring  an 
attorney,  but  the  accused  is  not  doing  a  very 
substantial  amount  of  law  practice,  according 
to  his  own  statements,  and  there  would  not  be 
much  damage  dofie  by  disbarring  him." 
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[6]  It  has  been  repeatedly  held  that  the  rea- 
sons stated  by  a  Judge  In  deciding  a  case  are 
no  part  of  the  Judgment  and  have  no  place  In 
the  record,  and  hence  present  nothing  to  be 
considered  In  reviewing  a  Judgment  on  appeal 
therefrom.  Howrever,  we  may  say  that  In  ar- 
riving at  Its  decision  we  cannot  believe  the 
trial  court  was  In  the  slightest  degree  In- 
fluenced by  the  limited  extent  of  defendant's 
law  practice. 

The  Judgment  Is  affirmed. 

We  concur:    CONR£Y,  P.  J. ;  JAMES,  J. 


VAUGHN  V.  FEY.     (CIv.  3350.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  May  14,  1920.  Rehearing 
Denied  June  11,  1920.  Hearing  Denied  by 
Supreme  Court  July  12,  1920.) 

1.  Cancellation  of  instmments  ^=»l— Suit  for 
"resoissioa"  held  synonymous  with  suit  for 
"annulment." 

A  suit  to  "rescind"  a  contract  cannot  be 
differentiated  from  a  suit  to  "annul"  the  con- 
tract; the  two  words  being  used  interchange- 
ably. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Ptirases,  First  and  Second  Series,  Annul; 
Beacission.l 

2.  Contracts  «=»260— Entire  contract  may  be 
rescinded  for  partial  failure  of  consideration. 

Where  a  contract  is  entire,  there  is  a  right 
of  resdBsion  thereof  for  a  partial  failure  of 
consideration  under  Civ.  Code,  |  1689,  provid- 
ing that  plaintiff  offers  to  restore  to  defendants 
everyttiing  of  value  received  under  the  contract 
in  view  of  section  1691. 

3.  Contraots  iS=>266(  I )— Plaintiff  held  entitled 
to' rescission  only  upon  return  of  value  re- 
ceived. 

Where  plaintiff  has  entered  into  a  contract 
with  defendant  whereby  defendant  was  to  ad- 
vance money  to  pay  for  time  and  materials 
for  the  building  of  a  model  of  an  invention  for 
automatically  changing  phonograph  needles  and 
for  a  patent  thereon,  plaintiff  held  not  entitled 
to  rescind  on  the  ground  of  partial  breach  with- 
out returning  or  offering  to  return  everything 
of  value  received  by  him. 

4.  CMtraois  «=9266(l)  —  PeniOnal  reoeipt  of 
oonsldoratloH  not  essential  to  duty  to  rstnrn 
on  rescission. 

In  a  suit  to  .rescind  a  contract  for  the  con- 
struction of  a  model  and  procurement  of  patent 
on  a  device  for  changing  phonograph  needles 
because  of  partial  breach  thereof  by  defend- 
ant, that  part  of  the  money  paid  by  defendant 
had  not  been  paid  directly  to  plaintiff,  but  to 
the  Patent  Office  and  to  vendors  of  materials, 
did  not  excuse  plaintiff  from  his  obiigaticn  to 
return  consideration  paid  for  bis  benefit. 


Superior   Court,    City   and 
Francisco;    J.  W.   Mahon, 


Appeal  from 
County  of  San 
Judge. 

Suit  by  J.  Ij.  Vaughn  against  Charles  Fey 
to  annul  a  contract.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Maurice  R.  Carey,  of  San  Francisco,  for 
appellant. 

Devoto,  Richardson  &  Devoto,  of  San 
Francisco,  for  respondent. 

liANGDON,  P.  J.  This  is  an  appeal  by 
the  defendant  from  a  Judgment  annulling  a 
contract  which  had  been  '  entered  into  be- 
tween the  parties  hereto.  J.  L.  Vaughn, 
being  the  Inventor  of  certain  Improvements 
on  an  aut<Hnatlc  phonograph,  embodying  In 
particular  a  new  invention  for  automatiCBlIy 
changing  the  steel  needle  used  for  producing 
the  sound  from  the  records,  desired  to  perfect 
and  patent  this  device,  and  for  this  purpose 
entered  into  a  contract,  on  June  22,  1916, 
with  Charles  Fey,  by  which  contract  Fey 
agreed  to  advance  money  to  pay  for  all  of 
the  materials  required  for  the  building  of  a 
model  and  to  furnish  shoproom  for  the  build- 
ing of  the  same,  and  to  pay  to  Vaughn  $20 
each  week  for  a  period  of  90  days  from  the 
date  of  the  agreement,  to  cover  the  time 
Vaughn  would  be  engaged  in  working  upon 
the  model,  and  also  to  advance  a  sufiicient 
sum  to  cover  'the  cost  of  securing  a  patent 
in  the  United  States  upon  the  said  Invention, 
to  be  applied  for  when  the  working  model 
was  completed  and  perfected.  In  considna- 
tion  of  this  agreement  by  Fey,  Vaughn  agreed 
to  transfer  to  Fey  a  one-half  Interest  In  any 
patent  which  he  might  obtain  in  the  United 
States  upon  his  said  invention. 

This  agreement  is  set  out  in  foil  in  the 
complaint  herdn,  and  it  is  alleged  that  the 
defendant  failed  and  refused  to  advance  the 
money  necessary  for  the  patent.  There  is 
no  allegation  of  an  offer  to  restore  what  the 
plaintiff  received  from  the  defendant  under 
the  contract,  and  the  prayer  of  the  complaint 
Is  that  the  contract  between  the  parties  be 
annulled. 

The  defendant's  demurrer  was  overruled, 
and  he  answered,  denying  a  breach  of  said 
contract  on  his  part,  and  pleading  full  per- 
formance thereof.  He  also  set  up  as  an  af- 
firmative defense  that  the  plaintiff  had  not 
returned  nor  offered  to  return  the  considera- 
tion received  from  the  defendant  under  the 
contract.  This  latter  allegation  was  admit- 
ted by  the  plaintiff  upon  the  trial,  and  no  evi- 
dence was  offered  by  him  to  excuse  his  fail- 
ure to  place  the  defendant  In  statu  quo.  It 
was  further  admitted  by  the  plaintiff  at  the 
trial  that  the  defendant  had  supplied  the 
workroom,  tools,  and  equipment  for  the 
building  of  the  model,  and  had  expmded 
the  sum  of  $95  for  materials,  equipment,  etc., 
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used  In  tte  construction  of  the  same;  that 
he  had  paid  to  the  plaintiff  $100  in  weekly 
payments  of  $20  each  during  the  period  plain- 
tiff was  engaged  upon  the  worls;  that  he 
had  advanced  the  sum  of  $230  for  the  pur- 
pose of  paying  the  expense  of  securing  a  pat- 
ent upon  the  said  invention;  that  thereafter 
the  Patent  Office  refused  to  issue  one  patent 
covering  all  the  elements  of  the  invention, 
but  Insisted  upon  a  "divisional"  patent;  aind 
that  plaintiff,  without  consultation  with  de- 
fendant, then  directed  that  the  money  ad- 
vanced by  the  defendant  be  applied  to  ob- 
taining a  patent  upon  the  main  device,  which 
patent  was  duly  Issued.  Plaintiff  then  asked 
the  defendant  for  an  additional  $85  to  cover 
the  cost  of  a  separate  patent  upon  the  device 
for  changing  the  steel  needle.  Defendant 
refused  to  advance  this  last-mentioned  sum, 
and  the  controversy  arises  over  this  refusal; 
it  being  admitted  by  the  plaintiff  that  In  all 
other  particulars  the  defendant  fully  kept 
and  performed  all  of  bis  obligations  under 
the  contract. 

The  defendant  and  appellant  in  snpport  of 
his  allegation  of  full  performance  urges  that 
the  contract  calls  for  only  one  patent,  and 
that  In  advancing  the  money  to  secure  one 
patent  defendant  fulfilled  his  part  of  the 
contract.  However  that  may  be,  the  admit- 
ted facts  show  that  the  defendant  has  ex- 
pended the  sum  of  $425,  in  addition  to  fur- 
nishing sboproom,  tools,  and  equipment  for 
the  completion  of  the  model,  and  the  testi- 
mony of  the  defendant  is  that  he  expended 
a  larger  amount 

Upon  these  facts,  the  court  decreed  an  an- 
nulment or  rescission  of  the  contract,  and 
made  no  provision  in  the  decree  for  a  re- 
turn to  the  defendant  of  the  money  which 
be  had  parted  with  under  the  contract. 

[1]  The  respondent's  position  is  not  well 
taken  in  seeking  to  differentiate  a  suit  for 
the  annulment  of  this  contract  from  a  suit 
for  a  rescission  of  a  contract.  The  two 
words  are  used  Interchangeably.  Haines  v. 
Stllwell,  5  Cal.  Unrep.  Cas.  27,  40  Pac.  332; 
Words  and  Phases,  vol.  7,  p.  6139 ;  Bouvier's 
Ij&vr  Dictionary;  1  Black  on  BescissiMi  and 
Cancellation,  p.  1;  Webster's  New  Interna- 
tional Dictionary. 

[2]  We  have,  then,  a  suit  in  equity  for  the 
rescission  of  a  contract.  Without  going  into 
the  question  of  whether  or  not  the  plaintiff 
it  entitled  under  the  contract  to  demand 
from  the  defendant  money  to  defray  the  ex- 
penses of  obtaining  a  second  patent,  and, 
conceding  for  the  purpose  of  a  decision  of 
this  case,  that  be  was  so  entitled,  and  that 
the  defendant  failed  in  that  imrtlcular  to 
fulfill  his  contract,  It  is  obvious  that  defend- 
ant's breach  constituted  only  a  partial  failure 
of  consideration.  Where  a  contract  is  entire, 
there  is  a  right  of  rescission  thereof  for  a 
partial  failure  of  consideratlc«  under  sec- 
tion 1689,  Civil  Code.'  Sterling  v.  Gregory, 


149  Cal.  117,  85  Pac.  305.  But  it  is  also 
stated  in  said  last-mentioned  case  that  tbe 
pleadings  contained  an  allegation  that  every- 
thing of  value  received  under  the  contract 
had  been  restored  by  tbe  party  rescinding  to 
the  other  party.  Sterling  v.  Gregory,  supra, 
149  Cal.  at  page  118,  85  Pac.  305.  It  is  said 
in  the  case  of  Fountain  v.  Semi-Tropic  L.  & 
W.  Co.,  99  Cal.  677,  WSi,^  that  In  case  of  re- 
scission each  party  to  the  contract  must  re- 
store to  the  other  everything  of  value  re- 
ceived and  pay  for  labor  performed  for  him 
under  the  contract,  no  matter  at  whose  in- 
stance the  rescission  is  made.  Tbe  decision 
cites,  upon  this  point,  numerous  California 
cases. 

In  tbe  case  of  Boball  v.  Dlller,  41  Cal.  532, 
at  pages  535  and  536,  it  is  said: 

"When  a  vendee  has  so  failed  to  perforin  the 
contract  that  the  vendor  may  elect  to  treat  the 
contract  aa  rescinded,  it  is  incnmbent  on  the 
vendor,  in  order  to  work  that  result,  to  restore 
to  tbe  vendee  whatever  be  has  paid  on  the 
contract.  •  *  *  The  plaintiff  has  failed  to 
allege  a  repayment  or  tender  of  the  amount 
paid  by  the  defendant,  at  the  execution  of  the 
contract.  He  therefore  cannot  proceed  to  re- 
cover tbe  possession  of  the  premises  on  the 
ground  of  the  rescission  of  the  contract." 

.  Tbe  language  of  these  various  decisions 
but  declares  the  law  as  announced  in  sec- 
tion 1691,  Civil  Cotle,  wbich  expressly  pro- 
vides that  rescission,  when  not  accomplished 
by  consent,  can  be  accomplished  only  by  the 
use  on  the  part  of  tbe  party  resduding  of 
reasonable  diligence  to  comply  with  the  fol- 
lowing rules: 

"  *  *  *  2.  He  mnst  restore  to  the  other 
party  everything  of  value  wbich  he  has  received 
from  liim  under  tbe  contract;  or  must  offer  to 
restore  the  saine,  upon  condition  that  snch 
party  shall  do  likewise,  unless  the  latter  is  un- 
able or  positively  refuses  to  do  so."' 

See,  also,  Hammond  v.  Wallace,  86  Oal. 
522,  531,  532,  24  Pac.  837,  20  Am.  St.  B^. 
239;  Buena  Vista  Fruit  &  V.  Co.  v.  Tuohy, 
107  Cal.  243,  255,  40  Pac.  386;  Hlte  ▼.  Merc. 
Trust  Co.,  156  Cal.  765,  767,  106  Pac.  102; 
Walsh  V.  Standart,  174  Cal.  807,  811,  164 
Pac.  795 ;  Maglness  v.  West.  Securities  Corp., 
38  Cal.  App.  56,  175  Pac.  277. 

[3]  It  seems  plain,  therefore,  conceding 
that  the  defendant  has  pattlally  breached 
his  contract,  and  that  this  breach  entitles 
the -plaintiff  to  rescind  tbe  same,  that  never- 
theless plaintiff  may  only  do  so  upon  return- 
ing to  the  defendant  everything  of  value  re- 
ceived by  plaintiff  from  the  defendant 

[4]  It  is  idle  to  urge  that,  because  a  part 
of  the  money  was  not  paid  directly  to  the 
plaintiff,  but  to  the  Patent  Office  for  tbe  pat- 
ent, and  to  the  vendors  of  materials  for 
supplies  to  be  used  in  completing  tbe  model, 
the  plaintiff,  therefore,  has  received  nothing 
which  he  is  obligated  to  return.  Tbe  money 
was  paid  under  the  contract  for-tbe  beoeflt 
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of  the  plaintiff  and  to  enable  Um  to  per- 
fect his  Invention,  and  he  accepted  the  bene- 
fits thereof  in  the  way  of  materials  to  com- 
plete hla  model  and  letters  patent  up<m  his 
Invention.  The  situation  is  not  different  in 
principle  from  what  it  would  have  been  had 
the  money  been  paid  to  plaintiff  personally. 
The  judgment  is  reversed. 

We  concur:   NOURSE,  J.;   BBITTAIN,  J. 
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IMPERIAL  VALLEY  AUTO  CO.  V.  TONEY. 

(Civ.  3099.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 1.  California.    May  18,  1920.) 

Replevin  «=»I03(4)— Judgment  for  defeadant 
for  affirmative  relief  not  sustained   by  an- 
swer. 
In  action  for  possession  of  personalty,  in 
absence  of  claim  in  answer  for  return  of  prop- 
erty, etc.,  judgment  granting  defendant  affirma- 
tive relief  of  such  return  or  value  cannot  be 
sustained  save  as  a  judgment  for  costs,  under 
Code  Civ.  Proc.  gi  627,  667. 

Appeal  from  Superior  Court,  Imperial 
County;  R.  Y.  Williams,  Judge. 

Action  by  the  Imperial  Valley  Auto  Com- 
pany, a  copartner^ip,  against  Minnie  May 
Toney,  administratrix  of  the  estate  of  C.  E. 
Toney,  deceased,  substituted  for  J.  C.  Harele- 
road,  doing  business  as  J.  M.  Harcleroad  & 
Son.  From  judgment  for  defendant,  plaintiff 
appeals.    Affirmed  as  modified. 

Chats.  Ik  (Jbildera,  of  El  Centro,  for  appel- 
lant. 

James  W.  Glassford,  of  El  Centro,  for  re- 
spondent 

CONREY  P.  J.  Action  brought  by  plaintiff 
to  recover  possession  of  personal  property. 
Judgment  for  defendant,  and  the  plaintiff 
appeals  therefrom.  The  judgment  roll  Is 
the  only  record  before  us. 

The  judgment,  in  terms,  is  that  the  de- 
fendant recover  from  plaintiff  the  said  per- 
sonal property,  or.  If  delivery  thereof  cannot 
be  had,  then  the  defendant  have  judgment  In- 
a  stated  sum  (found  to  be  the  value  of  the 
property,  less  a  certain  allowed  credit),  and 
for  costs. 

The  answer  filed  by  defendant  did  not 
claim  a  return  of  the  property.  Indeed, 
there  is  nothing  in  the  pleadings  or  findings 
to  Indicate  that  the  property  was  delivered 
to  the  plaintiff,  or  was  not  all  the  time  held 
In  possession  of  the  defendant.  Under  such 
circumstances,  that  part  of  tbe  judgment 
which  grants  to  the  defendant  affirmative  re- 
lief cannot  be  sustained,  except  as  a  Judg- 
ment for  costs.     Code  Civ.  Proc.  {§  627  and 


v.  SOLOMON 

P.) 

667;  Banning  v.  Marlean,  101  Oal.  238,  85 

Pac.  772. 

It  is  ordered  that  the  judgment  be  modified 
by  strililng  therefrom  that  part  thereof 
which  provides  that  defendant  recover  tbe 
described  automobile,  or,  in  case  delivery 
thereof  cannot  be  had,  that  defendant  have 
and  recover  the  sum  of  $403.90. 

As  so  modified,  the  judgment  is  affirmed. 

We  concur :    SHAW,  J. ;  JAMES,  J. 


BORGMEYER  v.  SOLOMON.     (Civ.  2776.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  May  20,  1920.  Hpar- 
ing  Denied  by  Supreme  Conrt  July  19,  1920.) 

1.  Contracts  <S=»I7S(3)  —  Evidence  held  to 
show  unconditional  contract  with  architect. 

In  an  action  by  an  architect  tor  services, 
evidence  held  sijfficient  to  sustain  the  trial 
court's  finding  in  favor  of  plaintiff  of  an  uncon- 
ditional contract 

2.  Trial  €=>397(l)— Spedflc  findings  not  neces- 
sary as  to  affirmative  evidentiary  matters  al- 
leged In  answer. 

In  architect's  action  for  service,  where  de- 
fendant's answer  did  not  set  up  a  conditional 
contract,  or  make  the  defense  that  plaintiff  ar- 
chitect had  not  complied  with  the  conditions 
required  of  him,  tbe  affirmative  matters  alleg- 
ed were  merely  of  an  evidentiary  nature  in  con- 
nection with  defendant's  denial  that  he  con- 
tracted with  plaintiff  architect  and  as  to  such 
matters  specific  findings  were  not  necessary. 

Appeal  from  Superior  (Tonrt  Los  Angeles 
(Jounty ;   Buss  Avery,  Judge. 

Action  by  E.  O.  Borgmeyer  against  J.  B. 
Solomon.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

See,  also,  178  Paa  944. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellant. 

Philip  (Toben,  of  Los  Angeles  (Walter  F. 
McEntire,  of  Los  Angeles,  of  counsel),  for  re- 
spondent 

CONREY,  P.  J.  This  action  was  brought 
by  the  plaintiff  to  recover  fees  alleged  to  be 
due  to  him  from  the  defendant  on  a  contract 
for  professional  services  which  were  render- 
ed by  the  plaintiff  as  an  architect  It  was 
found  by  the  court  that  tbe  defendant  em- 
ployed the  plaintiff  as  such  architect  to  pre- 
pare plans  and  spedflcations  for  tbe  erection 
of  a  hotel  ballding  at  a  described  location 
In  the  city  of  Los  Angeles,  and  agreed  to  pay 
therefor  the  sum  of  $900,  which  sum  was  to 
cover  the  cost  of  superintending  the  erection 
and  constmction  of  the  building;  also,  that 
tbe   plaintiff  prepared   plans   and   spectfica- 
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tlons,  as  required  by  the  defendant,  and  has 
at  all  times  been  ready,  willing,  and  able  to 
perform  the  services  of  superintending  the 
erection  and  construction  of  the  said  building, 
but  the  defendant  has  refused  and  still  re- 
fuses tp  eirect  and  construct  said  hotel  build- 
ing in  accordance  with  the  plans  and  specifi- 
cations prepared  by  the  plalntifF,  and  has 
refused  to  pay,  etc.  Judgment  was  rendered 
in  favor  of  the  plaintiff,  and  the  defendant 
appeals  therefrom. 

Appellant  contends  that  the  findings  above 
mentioned  are  not  sustained  by  the  evidence. 
In  support  of  his  contention  that  the  evidence 
is  not  sufficient  to  establish  the  contract  of 
employment  on  the  terms  stated  in  the  com- 
plaint and  found  by  the  court,  appellant  in- 
sists that  the  evidence  without  conflict  shows 
that  the  contract  of  employment  was  condi- 
tioned opon  plalntUf  procnrlng  a  tenant  for 
the  contemplated  building,  acceptable  to  the 
defendant.  While  an  examination  of  the  rec- 
ord shows  that  there  was  testimony  given  by 
the  defendant  and  others  tending  to  prove 
that  the  contract  of  employment  was  condi- 
tional, as  above  stated,  yet  such  evidence 
was  not  without  conflict.  On  the  contrary, 
there  Is  evidence  strongly  tending  to  show 
that  the  contract  was  free  from  such  condi- 
tion. This  evidence  showed,  among  other 
things,  that  the  plaintifl  was  Introduced  to 
the  defendant  by  one  Seigel,  a  contractor, 
and  that  the  plaintifl  told  the  defendant 
that,  if  defendant  was  willing  to  take  a  lit- 
tle less  rent  than  he  was  proposing  to  de- 
mand, plalntUf  was  sure  he  could  get  him  a 
tenant;  that  very  promptly  thereafter  the 
plaintiff,  through  an  agent,  obtained  the 
name  of  a  prospective  tenant  and  Informed 
defendant  that  he  had  a  tenant  for  the  hotel ; 
that  this  tenant,  one  Mrs.  Verhaar,  is  the 
same  person  who  afterwards  became  the  ten- 
ant of  defendant's  building  after  it  had  been 
constructed  by  the  defendant  on  plans  pre- 
pared by  an  architect  other  than  the  plain- 
tiff; that,  shortly  after  plaintiff's  first  con- 
versatl<m  with  defendant,  an  interview  took 
place  between  plaintiff  and  defendant  and 
Mrs.  Verhaar,  at  which  time  Mrs.  Verhaar 
stated  that  she  would  take  the'  house  if  the 
plans  suited  her,  but  would  not  sign  the 
agreement  until  the  plans  were  completed; 
that  the  plaintiff  prepared  the  plans  and  com- 
pleted them  about  four  weeks  after  the  time 
of  said  intervi§w  at  which  Mrs.  Verhaar  was 
present;  that  during  these  four  weeks  the 
defendant  and  the  contractor  were  present  at 
the  plaintiff's  office  many  times,  examining 
the  plans  and  making  suggestions  concerning 
the  same ;  that  before  the  plans  were  prepar- 
ed the  defendant  directed  the  plaintiff  to  go 
ahead  with  their  preparation  and  promised 
to  pay  fees  amounting  to  3  per  cent,  of  the 
cost  of  the  proposed  building,  such  cost  being 
estimated  at  $30,000.  The  testimony  of  the 
witnesses  indicates  that  in  their  preliminary 


negotiations  the  defendant  was  influenced  by 
the  prospect  that  the  plaintiff  might  aid  him 
in  procuring  a  tenant  for  the  proposed  build- 
ing and  that  such  probable  tenant  had  been 
found.  But  this  testimony  was  not  compell- 
ing upon  the  court  to  find  that  the  procuring 
of  such  tenant  entered  into  and  became  a 
part  of  the  actual  employment  of  the  archi- 
tect to  prepare  the  plans  and  specifications. 
After  those  plans  and  spedflcations  had  been 
completed,  the  defendant  refused  to  proceed 
according  to  those  plans  and  specifications, 
or  to  avail  himself  further  of  the  services  of 
the  plaintiff.  No  reason  or  excuse  for  such 
Vefosal  appears  in  the  record;  although  it 
does  appear  that  the  defendant,  with  the  as- 
sistance of  other  architects,  erected  a  hotd 
buUdlng  at  the  proposed  location  and  that 
Mrs.  Verhaar  became  the  tenant  Qiereof. 

[1]  Being  satisfied  with  the  court's  finding 
of  an  unconditional  contract,  we  need  not 
discuss  the  second  point  of  appellant,  which 
Is  that,. assuming  that  plaintiff  was  bound  to 
procure  a  toiant,  he  did  not  comply  with 
that  condition. 

[2]  Finally,  appellant  contends  that  the 
court  "failed  to  find  on  the  material  Issue 
raised  by  the  answer  that  the  contract  was 
a  conditional  one,"  and  that  the  Judgment 
should  be  reversed,  for  that  reason.  The  af- 
firmative matters  stated  in  the  answer  and 
to  which  this  argument  is  directed  are.  In 
fact,  not  sufficient  to  present  the  defense  that 
there  was  a  conditional  contract.  ■  On  the 
contrary,  those  matters  were  pleaded  only  as 
a  part  of  the  defense  that  there  was  no  con- 
tract of  employment  whatever.  The  affirma- 
tive matters  in  question  stated  that  the  plain- 
tiff made  a  proposition  to  the  defendant  con- 
cerning a  lease  to  be  made  to  a  prospective 
tenant  to  be  produced  by  the  plaintiff  and 
proposed  that  plaintiff  act  as  architect  in 
making  the  plans  and  superintending  the 
construction  of  such  building;  and  then  al- 
leges that  no  agreement  was  made  with  the 
plaintiff  by  the  defendant  for  the  draft- 
ing of  plans  or  spedUcations  of  said  build- 
ing, or  the  supervision  of  the  construction  of 
the  same,  and  that  such  plans  as  the  plain- 
tiff did  pr^are  were  prepared  wholly  and 
solely  at  his  own  instance,  and  not  on  re- 
-quest  of  defendant  or  pursuant  to  any  em- 
ployment by  the  defendant.  It  thus  appears 
that  the  answer  did  not  set  up  a  conditional 
contract  or  make  the  defense  that  the  plain- 
tiff had  not  compiled  with  the  conditions  re- 
quired of  him  thereby.  This  being  so,  the 
affirmative  matters  stated  were  merely  of  an 
evidentiary  nature  in  connection  with  de- 
fendant's denial  that  he  made  any  contract 
with  the  plaintiff.  As  to  matters  so  pleaded 
in  the  answer,  specific  findings  were  not  nec- 
essary. 

The  judgment  is  affirmed. 

We  concur:    SHAW,  J.;  JAMES,  J, 
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PEOPLE  V.  RICCOMINI  »t  al.    (Cr.  502.) 

(District  Court  fit  Appeal,  Tliird  District,  Cal- 
ifornia.   May  28,  1920.) 

Criminal  law  «=>  1 130(4)— Appeal  ordered  sub- 
mitted on  raoord  where  no  brief  (lied  In  time. 
Where  no  brief  lias  been  filed  within  the 
required  time,  and  where  no  extension. of  time 
has  been  requested  or  granted,  the  case  will  be 
ordered  submitted  upon  the  record. 

Appeal  from  Superior  Court,  Sacramento 
County;   Malcolm  G.  Glenn,  Judge. 

Victor  Riccomlni  and  another  were  con- 
victed 6t  having  entered  a  store  with  in- 
tent to  commit  larceny,  and  they  appeal. 
Affirmed. 

Roy  Lewis  and  B.  E.  Gaddis,  both  of 
Sacramento,  for  appellants. 

C.  S.  Webb,  Atty.  Gen.,  and  J. /Chaa. 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

HART,  J.  The  clerk's  and  reporter's 
transcripts  in  this  case  were  filed  In  this 
court  on  December  27,  1919.  The  case  was 
regularly  placed  on  the,  April,  1920,  calen- 
dar, and,  when  called,  counsel  for  appel- 
lants requested  and  were  granted  SO  days' 
time  In  which  to  file  an  opening  brief.  Such 
time  having  expired  without  the  filing  of  a 
brief,  and  no  extension  of  time  having  been 
requested  or  g^aqted,  the  case  Is  now  order- 
ed submitted  upon  the  record. 

By  an  Information  filed  in  the  superior 
court  by  the  district  attorney  of  Sacramento 
county,  defendants  were  charged  with  hav- 
ing, in  September,  1919,  entered  the  store  of 
O.  Moreill,  in  the  dty  of  Sacramento,  with 
Intent  to  commit  the  crime  of  larceny.  De- 
fendants were  Jointly  tried,  the  jury  found 
them  guUty,  and  they  were  sentenced  by  the 
court  to  imprisonment  in  the  state  prison. 

We  have  carefully  examined  the  record, 
and  are  satisfied  that  there  was  sufficient 
evidence  to  Justify  the  verdict  of  guilty. 
The  law  was  correctly  stated  to  the  Jury  by 
the  court,  and  we  discover  In  the  record  no 
error  prejudicial  to  the  defendants. 

The  Judgment  is  affirmed. 

We  concur:  NICOL,  Presiding  Judge  pro 
ten*.:  BURNETT,  J. 
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nothing  to  indicate  that  the  original  obligation 
was  extinguished,  action  might  be  .brought 
thereon  instead  of  the  renewal  notes. 


SEABOARD   NAT.   BANK   OF  SAN   FRAN- 
CISCO V.  BELDEN  et  al.    (CIV.  3342.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    May  19,  1920.) 

I.  Bills  and  notes  «=3l40  —  Though  renewal 
notes  were  given,  action  may  be  on  original 
obligation. 
Though  a  corporation  gave  renewal  notes 

hi  place  of  the  original,  yet,  where  there  was 


2.  Bills  and  notes  €=3296— Indorser  for  value 
after  maturity  cannot  set  up  defenses. 

Where  a  corporation  after  maturity  indors- 
ed notes  to  plaintiff  for  value,  defenses  avail- 
able to  the  maker  were  not  available  to  the 
conioration,  the  indorser'a  warranty  (Civ.  C!ode, 
i  3116),  not  permitting,  and  so  such  defense^ 
were  not  available  in  an  action  to  recover  on 
stockholder's  liability. 

3.  Corporations  «s»2 1 6— Stockholder's  liabili- 
ty Is  primary  and  nnaffected  by  guaranty  of 
the  debt. 

The  liability  of  stockholders  of  a  corpora- 
tion is  primary,  and  a  stockholder  cannot  es- 
cape because  a  corporate  creditor  held  a  guar- 
anty of  the  corporation's  obligationB. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  B.  Oro- 
thers.  Judge. 

Action  by  the  Seaboard  National  Bantc  of 
San  Francisco  against  Leo  V.  Belden  and 
others.  From  the  Judgment  for  plaintiff, 
defendant  Fred  G.  Jones  appeals.  Affirmed. 
W.  B.  Rinehart,  of  Oakland,  for  appellant 
Chickerlng  &  Gregory,  of  San  Francisco, 
for  re^ondent 

KOFORD,  Judge  pro  tem.  This  Is  an  ap- 
peal by  the  defendant  Jones  from  a  Judg- 
ment in  an  action  brought  to  recover  on  a 
stockholder's  liability,  as  a  stockholder  of 
the  Luther  Burbank  Company,  a  corporation. 
The  indebtedness  upon  which  this  Judgment 
against'  appellant  was  rendered  was  evi- 
denced by  eight  promissory  notes,  as  fol- 
lows: Five  notes  executed  by  the  corpora- 
tion to  the  plaintiff  directly,  and  three  notes 
executed  to  the  corporation  by  Joseph  B. 
Clark  and  subsequently  Indorsed  over  to  and 
sold  to  the  plaintiff  by  the  corporation. 

Appellant  contends:  First,  that  the  five 
corporation  notes  were  paid  and  extinguished 
by  new  notes  given  In  their  place;  second, 
that  the  CHark  notes  were  by  the  corpora- 
tion indorsed  to  the  plaintiff  after  maturity, 
and  were  taken  by  plaintiff  subject  to  de- 
fenses; and,  third,  that  plaintiff  had  re- 
ceived a  guaranty  of  all  the  Uabiiities  of  the 
corporation,  and  for  that  reason  cannot  en- 
force the  liability  of  the  appellant 

[1]  The  evidence  upon  the  first  point  is  to 
the  effect  that  new  notes  were  given  in  the 
place  of  the  five  original  notes.  The  action 
was  upon  the  original  liability  evidenced  by 
these  notes.  The  new  notes  were  renewal 
notes.  There  is  nothing  in  the  evidence  to 
support  the  contention  that  the  original  ob- 
ligation, as  evidenced  by  these  five  notes, 
was  exthigulshed  by  the  giving  and  accepting 
of .  new  notes.  The  action  was  properly 
brought  upon   the  original   obligation,   even 
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thoagh  the  original  notes  bad  been  surren- 
dered (Bonestell  v.  Bowie,  128  Oal.  611, 61  Pac. 
78 ;  Clark  t.  Berlin  Realty  Co.,  33  Cal.  App. 
50,  164  Pac.  333),  and  there  being  no  express 
agreement  that  the  renewal  notes  should  con- 
stitute payment,  and  sucb  notes  not  having 
been  in  fact  paid  (Comptolr  d'Escompte  t. 
Dresbach,  78  Cal.  15,  20  Paa  28). 

[2]  It  Is  not  apparent  how  appellant's 
rights  are  in  any  way  affected  by  the  Clark 
notes  being  Indorsed  by  the  corporation  to 
the  plaintiff  after  maturity.  Such  "defenses 
as  might  exist  would  be  in  fayor  of  the  orig- 
inal maker,  Clark.  If  the  corporation  had 
any  defenses,  appellant  neither  pleaded  nor 
offered  to  prove  them  and  taas  not  even  sug- 
gested what  they  are  to  this  time.  But  if 
there  were  any  defenses  they  would  not  be 
available  to  the  corporation  as  indorser  for 
value.  The  Indorser's  warranty  would  not 
permit  it.    Clt.  Code,  S  3116. 

[J]  Neither  is  there  any  merit  in  appel- 
lant's third  point  that  the  guaranty  of  the 
liability  of  the  corporation  is  In  any  sense  a 
defense  available  to  appellant  sued  on  stock- 
holder's liability.  lUie  Uabllity  of  the  stock- 
holders of  a  corporation  is  direct  and  prima- 
ry, arising  colncidentally  with  the  debt  of 
tite  corporation,  and  is  not  changed  nor 
affected  by  the  existence  of  a  guaranty.  Lon- 
don &  a.  F.  Bank  v.  Parrott,  125  Oal.  4X2, 
58  Pac.  164,  73  Am.  St  Rep.  64;  Eva  v.  An- 
dersen, 166  Cal.  420,  137  Pac.  16. 

The  judgment  appealed  from  is  affirmed. 

We  concur:   WASTE,  P.  J.;  RICHARDS,  J. 


PEOPLE  V.  BLISS.     (Cr.  885.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  May  17,  1920.  Hearing 
Denied  by  Supreme  Court  July  16,  1920.) 

1.  Criminal  law  «=3670(7)— Indiatment  and.  In- 
formation (g=3l54— Objeotlon  to  information 
not  waived  by  failure  to  demur  and  properly 
preeented  by  motion  in  arrwt. 

The  objection  that  the  information  did  not 
state  facts  sufficient  to  constitute  a  public  of- 
fense was  not  waived  by  failure  to  demur  and 
was  properly  raised  by  a  motion  in  arrest  of 
judgment,  under  Pen.  Code,  §§  1004,  1012,  1185. 

2.  False  pretensea  €=>26— Information  held  de- 
fective. 

Information  charging  that  tlie  defendant 
made  certain  false  representations  as  to  the 
value  of  her  property  and  the  amount  of  her 
income,  and  that  defendant,  knowing  sucb  rep- 
resentations to  be  false,  agreed  to  sell  named 
person,  for  the  sum  of  $300,  a  one-third  inter- 
est in  a  group  of  mines,  which  admittedly  was 
owned  by  defendant  and  was  worth  $100,000,  in 
consideration  of  such  person  agreeing  to  work 
for  defendant,  held  not  to  state  facts  constitut- 


ing offense  of  obtaining  money  under  false  pre- 
tenses; there  being  no  causal  connection  l>e> 
tween  the  false  representation  and  the  parting 
with  the  money,  and  no  facts  showing  that  the 
named  person  was  defrauded. 

3.  False  pretenses  <S=3ft— Pretenses  must  be  a 

material    element    in    Inducing   parting    with 

money. 

In  charging  the  crime  of  obtaining  money 

under  false  pretenses,  the  false  pretenses  must 

be  shown  to  be  a  material  element  in  inducing 

the  prosecuting  witness  to  part  with  his  money 

or  property. 

Appeal  from  Superior  Court,  Alameda 
County;   A.  F.  St.  Sure,  Judge. 

Florence  W.  Bliss  was  convicted  of  ob- 
taining money  under  false  pretenses,  and 
from  judgment  of  conviction  and  from  order 
denying  her  motion  for  a  new  trial,  she  ap- 
peals.    Reversed. 

J.  R.  Cunnyngbam  and  H.  H.  McPike,  both 
of  San  BYandsco,  and  G.  L.  Jones,  of  Oak- 
land, for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rior- 
dan,  Deputy  Atty.  Gen.,  for  the  People. 

LANGDON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  of  conviction  of 
the  crime  of  obtaining  money  under  false  pre- 
tenses, and  also  from  an  order  denying  de- 
fendant's motion  in  arrest  of  judgment. 
There  are  a  number  of  grounds  of  appeal 
enumerated  In  the  notice  of  appeal,  but  the 
appellant  urges  upon  our  attention  but  one 
of  these  matters,  and,  as  this  objection,  In 
our  opinion,  is  decisive  of  the  case,  it  will  be 
unnecessary  to  discuss  any  of  the- others. 

The  objection  is  that  the  information  fails 
In  two  respects  to  state  facts  sufficient  to 
constitute  a  public  offense:  First,  because  no 
causal  connection  Is  shown  or  can  be  infer-- 
red  between  the  repi-esentatlons  alleged  to  be 
false  and  the  parting  with  the  money;  and, 
second,  because  the  information  fails  to  al- 
lege facta  showing  that  the  complaining  wit- 
ness, Lansdale,  was  defrauded. 

[t]  The  objection  to  the  information  Is  a 
matter  of  substance,  and  not  of  form,  and 
was  not  waived  by  a  failure  to  demur,  and 
was  properly  raised  by  the  motion  in  arrest 
of  judgment.  Pen.  Code,  ff  1004,  1012,  1185; 
People  V.  Ross,  103  Oal.  425,  428,  37  Pac. 
379;  People  v.  Smith,  103  Cal.  563,  666,  37 
Pac.  516;  People  v.  McKenna,  81  Cal.  158, 
22  Pac.  488. 

The  Information  alleges  that  the  defend- 
ant made  certain  representations  to  W.  R. 
Lansdale  with  fraudulent  Intent  The  rep- 
resentations are  then  set  out  In  the  brief 
filed  on  behalf  of  the  state  these  allegations 
are  summarized  as  follows: 

"(1)  That  defendant  was  the  owner  of  a 
valuable  mine  in  the  state  of  Nevada  knowa 
as  the  Lucky  Giri  group  of  mines. 
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"(2)  That  said  mines  were  of  the  value 
$100,000. 

"(3)  That  defendant  had  on  deposit  in  the 
Central  National  Bank  of  Oakland  $4,700. 

"(4)  That  defendant  bad  on  deposit  in  said 
bank  $2S,000  to  her  credit  as  executrix  and 
sole  legatee  of  the  Mclntyre  estate. 

"(6)  That  defendant  was  worth  over  $1,000,- 
000  and  was  the  owner  of  property  in  New 
York  of  the  value  of  over  $1,000,000. 
'  "(0)  That  defendant  was  the  owner  of  ten 
sections  of  wheat  land  near  Alberta,  Canada, 
worth  over  $1,000,000. 

"(7)  That  defendant  owned  two  large  hotels, 
seventeen  granaries,  and  a  traction  engine  all 
situate  near  Alberta,  Canada. 

"(8)  That  defendant  had  left  Canada  because 
that  conntry  had  gone  dry  and  she  was  com- 
pelled  to  close  the  bars  of  the  hotels. 

"(9)  That  defendant  received  ,an  income  of 
$6,500  payable  every  40  days. 

"(10)  That  she  had  given  instructions  to  the 
Canadian  Bank  of  Commerce  to  transfer  all 
money  on  deposit  with  said  bank,  amounting  to 
the  sum  of  $6,500  to  the  Elko  National  Bank, 
'  Nev.,  and  that  said  sum  would  l>e  on  deposit 
to  her  credit  January  1,  1918. 

"(11)  That  she  had  discharged  her  attorney, 
and  that  he  had  attached  and  garnished  her 
money  in  the  sum  of  $4,700  on  deposit  in  the 
Central  National  Bank  of  Oakland,  and  that 
she  was  thereby  prevented  from  withdrawing 
any  part  thereof." 

It  is  tben  alleged  tbat  these  representa- 
tions, with  the  exception  of  the  first  and  sec- 
ond, are  false  and  untrue.  Then  follows  an 
allegation  that  the  defendant  knew  the  rep- 
resentations were  untrue,  and  that  Lansdale, 
believing  said  representations,  and  being  de- 
ceived thereby,  was  induced  by  reason  there- 
of to  enter  into  a  certain  agreement.  The 
terms  of  the  agreement  are  then  specified, 
and  they  are  that  the  defendant  would  hire 
and  employ  said  Lansdale  and  his  wife  and 
SOD  at  specified  salaries  at  the  Lucky  Girl 
group  of  mines,  and  that  the  defendant 
would  sell  and  convey  to  said  Lansdale  an 
undivided  one-third  interest  in  said  group  of 
mines.  In  consideration  of  which  agreement, 
said  Lansdale  paid  the  defendant  $300.  It 
is  alleged  that  Lansdale,  "in  pursuance  of 
said  promises,  representations,  and  agree- 
ments so  made  by  said  Florence  W.  Bliss, 
and  being  deceived  thereby,  did  then  and 
there  pay  over  and  deliver  to  the  said  Flor- 
ence W.  Bliss  the  sum  of  $300."  There  is 
no  direct  allegation,  nor  any  allegations  from 
which  it  might  be  Inferred,  that  the  defend- 
ant did  not  own  the  Lucky  Girl  group  of 
mines;  that  they  were  not  worth  $100,OiOO; 
that  Lansdale  and  his  wife  and  son  were  not 
employed  by  the  defendant;  and  that  they 
did  not  get  a  one-third  Interest  In  the  aald 
mine. 

[2,  S]  It  seems  clear,  therefore,  that  there 
Is  no  causal  connection  shown  between  the 
allegations  alleged  to  be  false  and  the  part- 
ing with  the  $300  by  Lansdale.  It  is  a  well- 
settled  rule  that,  in  charging  the  crime  of 


obtaining  money  under  false  pretenses,  the 
false  pretenses  must  be  a  material  element 
in  inducing  the  prosecuting  witness  to  part 
with  his  money  or  property.  People  ▼.  Kah- 
ler,  26  Cal.  App.  452,  147  Pac.  228;  People 
v.  Haas,  28  Cal.  App.  182,  161  Pac.  672; 
People  V.  Canfleld,  28  Cal.  App.  792,  154  Pac. 
S3. 

It  is  contended  by  the  respondent  that  this 
case  fairly  falls  within  the  rule  of  the  case 
of  Pe<H>le  V.  Griesbelmer,  .176  Cal.  44,  167 
Pac  621.    In  that  case  it  is  said: 

"While  there  is  no  direct  allegation  that  the 
money  was  paid  to  the  defendant  as  a  sub- 
scription or  loan  to  the  'Fatherland  Magazine,' 
a  reader  of  the  information  could  hardly  draw 
from  it  any  other  inference  than  that  the  pay- 
ment was  made  for  such  purpose.  It  may  be 
conceded  that  a  direct  allegation  to  this  effect 
would  have  been  more  in  accord  with  technical 
requirements.  But  what  was  intended  to  be 
charged  in  this  connection  is  perfectly  plain 
from  the  language  in  fact  used,  and  no  person 
of  common  understanding  could  fail  to  under- 
stand that  it  was  substantially  charged,  by 
necessary  inference  at  least,  that  the  money 
wag  paid  because  of  the  alleged  false  repre- 
sentations, and  for  the  purpose  suggested 
thereby." 

In  the  present  case  it  not  only  does  not  ap- 
pear by  necessary  or  even  possible  inference 
that  the  money  was  paid  because  of  the  rep- 
resentations which  are  alleged  to  have  be&x 
false,  but  it  is  expressly  charged  In  the  in- 
formation that  the  money  was  paid  for  a 
specific  purpose ;  L  e.,  in  oonslderatiou  of  a 
promise  to  give  to  Lansdale  a  one-tliird  in- 
terest in  a  valuable  gold  mine  owned  by  de- 
fendant, and  in  further  consideraticm  of  the 
promise  by  the  defendant  to  employ  Lans- 
dale and  his  family  at  that  mine.  It  is  ap- 
parent that,  if  one  is  purchasing  an  Interest 
in  a  mine  and  securing  employment  therein, 
an  inducing  representation  would  be  as  tb 
the  ownership  and  value  of  the  mine.  It  is 
clear  that  the  representations  concerning 
these  facts  were  the  inducing  cause  for  the 
parting  with  the  money,  and  these  represen- 
tations are  not  alleged  to  have  been  fals& 
The  only  representations  alleged  to  have 
been  false  are  representations  totally  discon- 
nected with  the  purpose  for  which  Lansdale 
parted  with  his  money.  A  similar  question 
is  presented  in  the  case  of  People  v.  Kahler, 
supra ;  indeed,  that  case  seems  to  present  a 
legal  situation  closely  analogous  to  the  one 
here.  That  case  is  discussed  and  approved 
in  the  case  of  People  v.  Canfleld,  supra. 

In  the  Kahler  Case  it  Is  said: 

"While  not  alleged,  it  is  no  doubt  true  that 
Cogan  was  induced  to  buy  the  drums  and  emps 
in  reliance  upon  defendant's  .promise  to  give 
his  son  musical  instruction  and  to  secure  him 
employment  as  soon  as  he  was  sufficiently 
proficient.  It  was  this  promise  wliich  induced 
the  prosecutor  to  deal  with  him,  and  not  the 
representation  of  existing  facts  in  reliance  upwi 
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tb«  truth  of  which  Cogan  belieTed  that  defend- 
ant would  fulfill  his  promige." 

So  in  the  present  case  it  was  the  promiae 
to  convey  a  one-tttlrd  Interest  in  the  mine 
and  to  employ  the  prosecutor  and  his  l^amlly 
which  caused  him  to  enter  into  the  agree- 
ment with  the  defendant  and  to  part  with 
his  money,  and  not  the  representations  of 
existing  facts  as  to  defendant's  wealth, 
which  latter  may  have  given  the  prosecutor 
additional  reason  to  believe  that  tho  defend- 
ant would  fulfill  her  agreement,  but  were  not 
the  consideration  upon  which  he  parted  with 
his  property. 

Furthermore,  tho  information  fails  to  al- 
lege facts  showing  that  Lansdale  was  de- 
frauded. There  is  no  allegation  that  Lons- 
dale did  not  receive  frmu  the  defendant  Just 
what  it  is  alleged  she  agreed  to  give  him — a 
one-third  interest  in  this  mine  and  employ- 
'  ment  for  himself  and  family.  There  can  be 
no  presumption  that  Lansdale  did  not  receive 
these  things,  in  the  absence  of  an  allegation 
to  that  effect,  and,  if  he  received  what  de- 
fendant bad  agreed  to  give  him,  there  would 
be  no  ofCoise  on  the  part  of  the  defendant. 
People  V.  Tufts,  167  Cal.  266,  270,  139  Pac. 
78.  It  is  clearly  apparent  that,  if  defendant 
did  own  the  mine,  which  was  of  the  value 
clain&ed,.  and  did  give  to  Lansdale  a  one- 
third  interest  therein,  and  employment  for 
himself  and  family,  it  would  be  immaterial 
is  a  criminal  inquiry  whether  or  not  «he 
falsely  represented  that  she  owned  In  addi- 
tion thereto  a  million  dollars  worth  of  real 
property  In  Canada  and  a  million  dollars 
worth  of  real  property  In  New  York,  or  all 
the  wealth  of  the  Aztecs,  as  Lansdale  was 
not  led  to  believe  that  he  would  be  entitled 
to  any  interest  In  any  pri^erty  except  the 
mine. 

The  motion  in  arrest  of  Judgment  should 
have  been  granted,  as  the  information  was 
Insufficient  to  charge  a  public  offense. 

The  Judgment  is  reversed. 

We  concur:    BRITTAIN,  J.;  NOURSB,  J. 


PIDGEON  V.  SAN  DIEGO  CONSOL.  BREW- 
ING CO.    (Civ.  3311.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  22,  1920.) 

I.  Corporations  <S=>264— Stockholder's  Itablltty 

on  obiigatlon  created  by  law  barred  In  three 

years;  "time  when  liability  was  created." 

'  A  stockholder's  liability  to  his  corporation 

is  an  obligation  created  by  law,  barred  at  the 

expiration  of  three  years  from  the  time  when 

the  liability  wag  created,  the  words  referring- 

to  the  time  "when  the  liability  was  created," 

as  set  forth  in  Code  Civ.  Proc.  S  359,  applying 


to  the  time  when  the  corporation  made  the  con- 
tract out  of  which  the  liability  arises,  and  not 
to  the  time  of  any  breach  by  the  corporation. 

2.  Corporations  «=»264  —  Corporation's  ook- 
traet  of  sale  oreated  contingent  liability  wkea 
made  and  before  order  placed  theneonder. 

Under  contract  for  sale  of  beer  by  corpora- 
tion in  whidi  defendant  held  stock,  made  with 
plaintiff  suing  to  enforce  defendant  stockhold- 
er's liability,  liability  of  the  corporation,  within 
Code  Civ.  Proc.  {  359,  barring  obligations  cre- 
ated by  law,  was  created  when  the  contract  waa 
made,  and  before  plaintiff  placed  an  order  for 
beer. 

Appeal  from  Superior  Court,  San  Diego 
County;   O.  N.  Andrews,  Judge: 

Action  by  P.  F.  Pidgeon  against  the  Saa 
Diego  Consolidated  Brewing  Company,  a 
corporation.  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  J.  Mossholder,  of  San  Dl^;o,  for  ap- 
pellant 

Eugene  Daney  and  Lane  D.  Webber,  both  of 
San  Diego,  for  respondent 

CONREY,  P.  J.  Appeal  by  the  plaintiff 
from  a  Judgment  entered  in  favor  of  the  de- 
fendant in  an  action  to  recover  from  the  de- 
fendant, on  its  statutory  liability  as  a  stodc- 
holder  of  the  Mission  Brewing  Company,  a 
corporation,  a  fixed  proportion  of  an  alleged 
indebtedness  of  the  Mission  Brewing  C<Hn- 
pany  to  the  plaintiff.  The  Judgment  was  en- 
tered pursuant  to  an  order  sustaining  the 
defendant's  demurrer  to  the  complaint  with- 
out leave  to  amend  the  complaint  One  of 
the  grounds  of  demurrei:  was  thai  the  action 
is  barred  by  the  provisions  of  section  3S9  of 
the  Code  of  Civil  Procedure. 

The  complaint  was  filed  on  the  17tb  day  ot 
September,  1918.  The  complaint  sets  forth 
the  terms  of  a  contract  entered  into  on  the 
11th  day  oT  August,  1913,  between  plaintiff 
and  the  Mission  Brewing  Company  under 
which,  at  a  stated  price  per  barrel,  the  com- 
pany agreed  to  sell  and  deliver  beer  to  the 
plaintiff  as  ordered.  The  complaint  alleged, 
in  effect,  that  said  contract  was  in  force  at 
all  times  from  the  making  thereof  to  and  In- 
cluding the  eth  day  of  July,  1918,  at  which 
time  the  Mission  Brewing  Company  refused 
to  further  perform  the  contract  and  notified 
the  plaintiff  that  it  would  not  thereafter  de- 
liver beer  to  him,  except  at  a  stated  price 
per  barrel,  which  was  very  mudi  higher  than 
thie  price  fixed  by  the  contract.  Further  al- 
legations show  loss  and  damage  to  the  piain- 
tiff  by  the  refusal  of  the  Mission  Brewing 
Company  to  comply  with  the  terms  of  said 
agreement! 

[1]  The  question  presented  by  this  ap- 
peal has  been  fully  discussed  and  should  be 
regarded  as  having  been  permanently  settled 
by  recent  decisions  of  the  Supreme  Court. 
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The  rule  Is  thereby  established  that  ta  cases 
of  this  kind  a  stockholder's  liability  Is  an 
obligation  created  by  law,  which  Is  barred  at 
the  expiration  of  three  years  froin  the  time 
when  the  liability  was  created;  that  the 
words  referring  to  the  time  "when  the  liabil- 
ity was  created,"  as  set  forth  in  section  3S9 
of  the  Oode  of  Ovll  Procedure,  apply  to  the 
time  when  the  corporation  made  the  contract 
out  of  whldi  the  liability  arises,  and  not  to 
the  time  of  any  breach  of  the  contract  by  the 
corporation.  For  a  full  statement  of  the 
law  pn  this  subject  it  ia  only  necessary  to 
refer  to  such  late  cases  as  Coulter  Dry  Goods 
Co.  V.  Wentworth,  171  Cal.  500,  153  Pac.  939 
and  Chambers  t.  Farnham  (Sup.)  IS7  Pac. 
732. 

[2]  We  think  there  is  no  merit  in  appel- 
lant's contention  that  under  the  contract  set 
out  In  the  complaint  no  liability  was  created 
(within  the  meaning  of  the  code  section 
above  cited)  against  the  Mission  Brewing 
Company  "until  Pldgeon  placed  an  order  for 
beer.  Each  time  he  placed  an  order  for  beer 
a  new  liability  arose."  It  Is  now  too  clear 
for  further  argument  that,  if  the  Mission 
Brewing  Company  watf  ever  liable  to  the 
plaintiff  by  reason  of  the  transactions  men- 
tioned in  the  complaint,  that  liability  must 
have  arisen  out  of  the  contract  of  August 
11,  1913.  This  being  so,  the  statute  limiting 
the  time  for  the  commencement  of  an  action 
against  a  stockholder  for  a  breach  of  that 
contract  began  to  run  In  favor  of  the  stock- 
holder at  the  date  of  the  contract. 

The  judgment  is  afBrmed. 

We  concur:  SHAW,  J.;  JAM15S,  3. 


SMYTH  V.  FITCH  (WILLIAMS  et  al. 
Interveners).    (Civ.  2143.) 

(District  Court  of  Appeal,  Third  District, 
California.    May  14,  1920.) 

1.  Insane  persons  ^=s>29— Order  restoring 
grantor  to  eompetenoy  auffloient  to  show 
capacity. 

Order  restoring  grantor  to  competency  on 
day  of  ezecntion  of  deed  held  sufficient  to  sup- 
port finding  as  to  mental  capacity  to  execute 
deed  on  such  day. 

2.  Deeds  «=32l  I  (I)— Evidence  held  to  show 
mental  eompetenoy  of  grantor. 

Evidence  held  to  show  that  mother  was 
mentally  competent  at  the  time  of  her  execution 
of  deed  to  daughter. 

S.  Deeds  «e32I0   —   Evidence   held   to    preve 

grantee's  eompllance  with  condition  of  deed 

requiring  her  to  support  grantor. 

In  daughter's  action  to  quiet  title  to  land, 

conveyed   by   mother   by   deed   conditioned   on 

daughter's  support  of  mother  during  her  life- 
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time,    evidence    JuHd  to    sustain    finding   that 
daughter  complied  with  the  condition. 

Appeal  from  Superior  Court,  El  Dorado 
County;    Geo.    H.   Thompson,   Judge. 

Action  by  Florence  Agnes  Smyth  against 
Oscar  Fitch,  as  administrator  9f  the  estate 
of  Emily  Charles,  deceased.  In  which  Major 
S.  Williams  and  another  Intervened.  Judg- 
ment for  plaintiff,  and  interveners  appeal 
Affirmed. 

William  r.  Bray,  ot  Placervllle,  for  ap- 
pellants. * 
J.  F.  Pullen,  of  Sacramento,  for  respondent 

BURNETT,  J.  The  action  was  In  the 
usual  form  to  quiet  title  to  certain  real  prop- 
erty in  the  county  of  £3  Dorado.  The  ap- 
pellants herein  became  parties  by  a  complaint 
in  intervention,  in  which  they  alleged  failnre 
of  consideration,  fraud,  and  undue  influence 
on  the  part  of  plaintiff  in  obtaining  the  deed 
which  she  claims ;  and,  ui>on  the  issues  thus 
raised,  a  trial  was  had,  and  the  findings 
and  judgment  were  In  favor  of  plalntill.  The 
appeal  was  taken  under  the  alternative  meth- 
od, but  appellants  have  not  presented  in  their 
brief  any  of  the  evidence  upon  which  they 
relied  or  to  which  they  desired  to  direct  the 
attention  of  this  court,  as  required  by  section 
953c  of  the  Code  of  Civil  Procedure.  Never- 
theless, we  have  examined  the  record,  and 
ore  satisfied  that,  contrary  to  the  contention 
of  aiq)ellant8,  the  findings  are  amply  sup- 
ported, and  that  we  would  not  be  justified  in 
disturbing  the  conclusion  of  the  lower  court. 
We  may  state  the  salient  facts  as  follows: 
Emily  Charles,  a  widow,  and  mother  of  eight 
children,  among  whom  were  the  plaintiff  and 
the  intervoiers  herein,  was  for  many  years 
prior  to  her  death  in  1916  the  owner  of  a 
160-acre  farm  in  said  county.  On  February 
24,  1908,  she  was  declared  to  be  mentally  in- 
competent by  the  superior  court  of  that 
county,  and  Manfred  J.  Williams,  a  son  and 
one. of  the  appellants  herein,  was  appointed 
guardian,  but  never  qualified  or  acted  as  such. 
On  March  27,  1911,  she  was  restored  to  com- 
petency by  said  court.  Judge  Amot  presiding, 
and  a  judgment  of  restoration  duly  made 
and  entered,  from  which  no  appeal  has  ever 
been  taken.  After  her  restoration  and  upon 
the  same  day  she  made,  executed,  and  de- 
livered to  one  of  her  daughters,  Flor^ice 
Agnes  Smyth,  respondent  herein,  a  deed  'ot 
said  tract  of  land,  wherein  she  "granted, 
bargained  and  sold,  conveyed  and  confirmed" 
Xhe  same  to  said  daughter  in  consideration 
of  the  sum  of  910,  and  also  in  further  con- 
sideration of  the  performance  by  the  grantee 
of  certain  conditions,  including  the  CMistant 
personal  presence  of  the  grantee  upon  said 
farm,  and  also  the  furnishing  by  her  to  the 
grantor  of  food,  clothing,  medical  attendance, 
nurse's  care,  and  the  defraying  of  the  ex- 
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pense  of  the  last  Illness,  final  interment  of 
the  grantor  after  death,  said  deed  providing 
for  rererslon  In  case  of  a  breach.  Appellants 
contend  In  their  brief  that  the  evidence  Is 
Insufficient  to  support  the  finding  of  the  court 
that  the  grantor  was  competent  to  make  such 
deed,  and  also  that  the  grantee  compiled 
with  and  carried  out  the  conditions  therein 
prescribed. 

[1, 1]  As  to  the  first  of  these  contentions, 
the  order  restoring  the  grantor  to  compe- 
tency, which  was  admitted  in  evidence  with- 
out objection,  would  be  sufBclent  to  support 
the  finding  as  to  her  said  capacity.  More- 
over, this  was  supplemented  by  the  testimony 
of  various  witnesses,  who  expressed  their 
opinion  that  the  old  lady  was  capable  of 
transacting  business  and  of  understanding 
the.  nature  of  the  transaction  resulting  in 
the  execution  of  said  deed.  From  the  evi- 
dence which  was  thus  presented  we  deem  it 
sufficient  to  quote  from  the  deposition  of  C. 
E.  Peters,  an  attorney  at  law,  as  follows: 

"I  saw  her  on  that  date  [Marcli  11,  1911],  in 
the  courtroom  of  the  superior  court.  El  Do- 
rado county,  and  also  at  my  office.  Judge  Arnot 
presided  in  the  superior  court.  Hra.  Florence 
Smyth,  daughter  of  Mrs.  Charles,  Major  Wil- 
liams, Sfn  of  Mrs.  Charles,  and  possibly  Harry 
Williams  and  Manfred  Williams  were  present 
at  the  session  of  the  superior  court,  and  I  was 
there  at  that  time.  After  proper  proceedings 
the  court  made  an  order  restoring  Mrs.  Charles 
to  mental  competency.  That  was  followed  by  a 
judgment  which  was  duly  entered  in  the  records 
of  the  court.  After  the  court  proceedings  Mrs. 
Florence  Smyth  and  Mrs.  Charles  went  to  my 
office,  and  a  deed  was  drawn,  conveying  certain 
property  to  Mrs.  Smyth,  and,  as  I  remember  it, 
reserving  a  life  interest  to  Mrs.  Charles.  I 
have  not  seen  the  deed  since  it  was  executed. 
The  deed  was  acknowledged  by  Mrs.  Charles 
before  Hon.  Chas.  A.  Swisler,  notary  public.  I 
was  also  satisfied  that  Mrs.  Charles  was  fully 
competent,  mentally,  to  execute  the  instrument. 
She  was  quite  old  at  that  time,  about  80  years, 
I  believe,  and  she  showed  keen  alertness  and 
understanding.  She  was  espccitilly  practical 
for  a  woman  of  her  years;  her  only  hindrance 
being  that  she  was  somewhat  deaf.  The  deed 
was  made  by  Mrs.  Charles  without  any  influence 
or  duress  against  her  of  any  kind.  She  did  it 
willingly  and  voluntarily,  stating  that  she  be- 
lieved it  to  be  the  best  thing  for  her  to  do,  con- 
sidering her  circumstances,  health,  and  years." 

As  to  the  other  point,  plaintiff  herself  testi- 
fied as  follows: 

# 

"Q.  You  promised  and  agreed  and  bound 
yourself  to  certain  conditions  expressed  in  this 
deed?  A.  Yes.  Q.  Among  others  to  support 
and  maintain  the  party  of  the  first  part  as  long 
as  she  lived,  and  that  you  should  furnish  at 
your  expense  food,  clothing,  medical  attendance, 
nurse's  care,  and  the  expenses  of  the  last  illness 
— funeral  expenses  and  various  other  conditions 
expressed  in  the  deed;  you  agreed  to  do  that, 
did  you?  A.  Yes.  Q.  You  did  all  of  that?  A. 
I  did.  Q.  To  the  best  of  your  ability  you 
complied  with  all  of  the  conditions  of  the  deed? 


A.  I  did.  Q.  Giving  your  mother  kind  attention 
and  care?  A.  Yes.  Q.  You  have  paid  for  the 
funeral  expenses  and  erected  a  monument  upon 
her  grave?  A.  I  did.  Q.  Paid  the  various  ex- 
penses of  the  ranch  and  taking  care  of  your 
mother?    A.  I  did." 

[3]  The  foregoing  evidence  would  be  suffi- 
cient, of  course,  to  support  the  finding  of  the 
court  as  to  the  said  conditions,  but  we  nrny 
add  that  she  was  corroborated  by  the  testimo- 
ny of  other  witnesses. 

We  think  the  appeal  is  without  substantial 
merit,  and  the  judgment  is  affirmed. 

We. concur:  NICOL,  Presiding  Judge  pro 
tem.;  HART,  J. 


LEAVER  V.   SMITH   et  al.    (Civ.  3307.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  Cialifomla.    May  13,  1920.) 

1.  Execution  ®=3283— After  year  purchSMr 
may  quiet  title,  although  no  deed  has  beea 
Issued. 

Under  Code  Civ.  Proc.  }S  700,  702,  provid- 
ing that  the  purchaser  at  execution  sale  ac- 
quires all  the  title  of  the  judgment  debtor,  and 
tliat  right  of  redemption  is  lost  in  a  year,  a 
purchase..-,  despite  sections  703  and  708,  relat- 
ing to  possession  during  period  of  redemption, 
is  at  the  end  of  a  year  possessed  of  absolute 
title,  and  may  quiet  the  same  against  the  judg- 
ment debtor  in  suit  for  that  purpose,  though  no 
deed  has  been  issued. 

2.  Jadament  €=>585 (2)— Previous  Judgmeat 
against  plaintiff  bar  to  second  action. 

As  under  Code  Civ.  Proc.  g  1963,  subd.  18, 
it  is  presumed  all  issues  which  might  have  been 
decided  in  a  previous  action  between  the  same 
parties  were  disposed  of,  a  previous  judgment 
against  a  purchaser  at  execution  sale,  in  an  ac- 
tion to  quiet  title  brought  against  the  judgment 
debtor  more  than  a  year  after  sale,  is  a  conclu- 
sive adjudication  which  will  bar  a  subsequent 
action,  notwithstanding  at  the  time  of  the  first 
suit  to  quiet  title  a  deed  had  not  been  issued, 
for  under  sections  700  and  702  the  purchaser 
had  complete  title,  and  on  production  of  evi- 
dence thereof  was  entitled  to  recover  regard- 
less of  lack  of  deed. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Fred  H.  Taf  t,  Judge. 

Action  by  P.  J.  Leaver  against  Samnd  T. 
Smith  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Wm.  T.  Kendrick,  of  Los  Angeles,  for  ap- 
pellants. 

M.  I.  Grossman,  of  Los  Angeles  (Charles 
M.  Ackerman,  of  Los  Ang^ea,  of  counsel), 
for  respondent. 

JAMES,  J.  In  this  acUon  to  quiet  tlUe 
plaintiff  had  judgment  and  defendant  ap- 
peals.   The  complaint  was  in  the  usual  form 
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appropriate  to  tbe  character  of  the  action. 
In  addition  to  a  general  denial,  the  defend- 
ant made  a  special  plea  In  his  answer  by  al- 
leging a  former  judgment  between  the  par- 
ties for  the. same  cause.  That  portion  of 
the  answer  is  as  follows: 

"That  heretofore,  to  wit,  on  the  •  •  • 
day  of  March,  1917,  an  action  wag  commeaced 
by  tb«  plaintiff  in  this  court  against  each  of 
these  defendants,  wherein  it  was  alleged  that 
the  plaintiff  was  the  owner  of  said  property  and 
wherein  it  was  also  alleged  that  the  defendants, 
and  each  of  the  defendants,  had  no  right,  title, 
or  interest  in  said  property;  that  the  said  de- 
fendants appeared  in  said  action  and  the  said 
caase  came  on  regularly  for  trial  before  said 
court  on  the  llth  day  of  December,  1917,  and 
thereupon  said  court  duly  made  and  gave  judg- 
ment against  the  plaintiff  and  in  favor  of  de- 
fendants, thereby  adjudging  that  plaintiff  tatce 
nothing  in  said  action  and  that  defendants  re- 
cover their  costs." 

Samuel  T.  Smith  Is  the  only  defendant  in- 
terested, as  the  action  was  dismissed  as  to 
Anna  May  Smith,  who  was  first  named  in 
the  complaint  as  Jane  Doe.  The  trial  court 
made  particular  findings  by  way  of  showing 
the  facts  upon  which  tbe  judgment  was  pred- 
icated. Trom  these  findings  it  appears  that 
appellalits  here,  in  1914,  became  a  judgment 
debtor  of  one  Leaver;  that  upon  execution 
being  levied  against  the  real  property  herein 
involved,  then  belonging  to  appellants,  a  sale 
was  made  and  the  property  was  purchased 
by  the  plaintiff,  the  judgment  creditor;  that 
the  execution  sale  was  made  on  the  3d  day 
of  February,  1916;  that  no  redemption  of 
the  premises  having  been  made  in  the  mean- 
time, deed  was  delivered  to  the  purchaser 
on  the  llth  day  of  December,  1917.  As  to 
the  former  judgment  pleaded  by  appellants, 
the  court  made  its  findings  as  follows: 

"That  it  is  true  that  an  action  was  commenced 
in  March,  1917,  by  plaintiff  in  this  action,  and 
against  defendant  in  this  action,  for  the  pur- 
pose of  quieting  title  to  the  premises  herein  de- 
scril>pd;  that  all  of  the  allegations  contained  in 
the  further  and  separate  answer  to  plaintiff's 
complaint,  set  out  in  the  answer  of  defendants 
herein,  are  true." 

Conclusions  of  law  followed,  wherein  it 
wag  determined  that  the  plainttfF  should  have 
a  decree  quieting  his  title  to  the  property 
described  in  the  complaint. 

[1,  2]  It  is  appellants'  contention  that  the 
plea  of  the  former  judgment  adjudicating 
the  same  matter  between  the  same  parties 
was  sustained  by  the  evidence,  and  that  the 
court  should  have  held  that  the  plaintiff  was 
estopped  from  re-asserting  claim  to  the  prop- 
erty described.  No  question  is  made  as  to 
the  correctness  of  the  findings  of  fact  In 
their  material  parts.  From  such  findings  and 
from  the  undisputed  evidence  exhibited  in 
the  bill  of  exceptions  we  may  summarize  the 
occurrences  material  for  consideration  as  fol- 
lows:   Execution    sale    of    the    defendants' 


property  was  made  and  certificate  of  sala 
was  given  and  recorded  .on  February  3,  1916; 
deed  to  the  same  was  delivered  December  11, 
1917.  Plaintiff's  first  action  to  quiet  title 
was  commenced  (as  appears  from  the  court's 
findings)  in  March,  1917;  trial  of  that  ao 
tion  was  had  on  December  11,  1917,  and 
judgment  entered  on  Decemtier  18,.  1917. 
This  action,  b^g  the  same  in  form  as  the 
preceding  action,  to  wit,  to  quiet  title  to  the 
same  property  against  the  same  defendants, 
was  commenced  on  October  23,  191^  and 
judgment  was  rendered  on  January  21,  1919. 
While  the  evidence  heard  at  the  trial  of  the 
first  action  is  not  shown,  we  can  surmise  that 
the  plaintiff  was  refused  a  decree  in  the  first 
action  because  at  the  time  the  action  was 
commenced  a  deed  had  not  been  Issued  to  the 
property;  the  oplnioQ  of  the  trial  judge  evi- 
dently being — for  it  is  emphasized  here  in 
the  brief  of  respondent— that  a  cause  of  ac- 
tlon  to  quiet  title  would  not  mature  upon  the 
execution  sale  until  formal  deed  was  issued ; 
that  conclusion  being  derived  from  the  as- 
sumption that  the  purchaser  at  ap  execution 
sale,  and  until  he  secures  a  deed,  obtains 
only  an  equitable  title  which  is  not  sufficient 
to  sustain  a  cause  of  action  as  against  the 
holder  of  the  legal  title.  Before  conslflerlng 
further  the  question  Just  suggested,  atten- 
tion is  called  to  the  fact  that,  as  the  execu- 
tion safe  was  held  and  certificate  of  title  is- 
sued on  February  3,  1916,  the  full  period  for 
redemption  lu^d  expired  prior  to  the  com- 
mencement of  the  first  action  in  March,  1917. 
In  other  words,  that  at  the  time  plaintiff 
commenced  his  first  action  the  right  of  re- 
demption had  been  lost  in  the  judgment  debt- 
or, and  the  plaintiff  was  entitled,  upon  de- 
mand, to  his  deed.  Code  Civ.  Proc.  i  702. 
It  is  important  to  the  question  of  the  alleged 
estoppel,  which  the  first  Judgment  worlced 
against  the  plaintiff  to  Inquire  as  to  the 
character  of  title  which  the  purchaser  at  an 
execution  sale  is  endowed  with  from  the 
time  he  receives  his  certificate  of  sale.  Sec- 
tion 700  of  the  Code  of  Civil  Procedure  pro- 
vides that — 

"Upon  a  sale  of  r6al  property,  the  purchaser 
is  substituted  to  and  acquires  ali  the  right,  title, 
interest,  and  claim  of  the  judgment  debtor 
thereto  on  the  date  of  the  levy  of  the  execution 
thereon,  where  such  judgment  is  not  a  lien  upon 
such  property.    •    •    • »' 

The  effect  of  this  provision  is  to  confer 
upon  the  purchaser  full  title,  except  that 
within  the  ensuing  period  of  12  months  after 
sale  an  equity  of  redemption  is  possessed  by 
the  Judgment  debtor.  When  the.  full  period 
of  12  months  has  elapsed  there  no  longer  ex- 
ists any  equity  in  the  judgment  debtor; 
hence  the  purchaser  becomes  possessed  of  on 
absolute  title  at  tltat  time.  Such  was  the 
case  here  at  the  time  plaintiff  commenced 
his  first  action  to  quiet  title  to  the  real  prop- 
erty.  The  Issuance  of  a  deed  was  not  essen- 
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tlal  to  tbe  vesting  of  tlUe  In  the  plaintiff; 
nor  was  such  deed  necessary  and  Indispens- 
able evidence  of  the  title  of  the  plaintiff.  Re- 
spondent has  dted  Knight  t.  Fair,  &  Cal.  117, 
which  Is  favorable  to  his  contention  that  up- 
on the  sale  of  real  property  nnder  execution 
an  equitable  title  only  Is  conferred  upon  the 
purchaser.  That  case,  however,  Is  considered 
In  Pollard  v.  Harlow,  138  Cal.  390,  71  Pac. 
454,  648,  and  attention  is  called  to  the  fact 
that  Knight  v.  Fair  was  decided  under  the 
Practice  Act  when  the  state  of  the  law  was 
different  from  that  which  was  carried  into 
the  Code.  The  court,  in  Pollard  v.  Harlow, 
supra,  said: 

"Tiie  langnage  of  section  700  of  tbe  Code  of 
Civil  Procedure  Is,  that  upon  the  sale  of  the 
property  the  purchaser  is  substituted  to  and 
acquires  all  the  right,  title,  interest,  and  claim 
of  the  judgment  debtor  thereto,'  which  is  to  say 
unequivocally  that  he  acquires  the  legal  as  well 
as  the  equitable  title.  The  oidy  qualifications 
are,  that  (when  not  a  leasehold  of  less  than  two 
years'  unexpired  term)  the  property  shall  be 
'subject  to  redemption';  that  a  deed  shall  be 
subsequently  given  (Code  Civ.  Proc.  {  703) ;' 
and  that  pending  tbe  time  for  redemption  the 
possession  shall  remain  with  the  defendant 
(Code  Civ.  Proc.  g  706).  But  no  one  of  these 
qualifications  is  Inconsistent  with  the  vesting  of 
the  legal  title  in  the  purchaser.  With  regard 
to  the  first,  the  case  is  simply  tbe  familiar  one 
of  a  legal  title,  defeasible  upon  the  happening 
of  a  condition  subsequent;  and  as  to  the  sec- 
ond, the  deed  gives  'to  the  purchaser  no  new 
title  to  the  land  purchased  by  him,  but  is  merely 
evidence  that  the  title  has  become  absolute.' 
Bobinson  v.  Thornton,  102  CaL  680." 

As  to  the  binding  effect  of  the  former  Judg- 
ment: That  judgment  was  between  the  same 
parties  as  appeared  In  this  suit ;  the  cause 
of  action  was  stated  substantially  in  the 
same  manner.  In  the  first  action  plaintiff 
alleged  ownership  of  the  property  and  sought 
to  quiet  title  against  the  claims  of  the  de- 
fendants. Plaintiff  was  called  upon  there  to 
furnish  evidence  of  any  title  that  he  had,  or 
be  estopped  from  further  asserting  a  claim 
based  upon  the  same  evidence. 

"If  the  cause  of  action  in  which  the  judgment 
was  rendered  was  tbe  same  as  the  cause  of  ac- 
tion in  which  tbe  judgment  is  pleaded,  and  both 
actions  have  been  brought  to  obtain  relief  at 
law  or  in  equity  upon  the  same  cause  of  action, 
the  last  action  is  subject  to  the  estoppel  of  the 
judgment  in  the  former  action.  And  the  judg- 
ment as  rendered  in  that  action  is  conclusive 
upon  all  questions  involved  in  the  action  and 
upon  which  it  depends,  or  upon  matters  which, 
under  the  issues,  might  have  been  litigated  and 
decided  in  the  case  (Phelan  v.  Gardner,  43 
Cal.  306) ;  and  the  presumption  of  law  is  that 
all  such  issues  were  actually  heard  and  decided 
(subdivision  18,  J  1963,  Code  Civ.  Proc.)." 
Pamell  v.  Hahn,  61  Cal.  132. 

It  therefore  appears  that  the  plaintiff,  at 
the  time  be  brought  his  former  action,  could 
have  made^  proof  of  the  sale  under  execution 


to  blm  of  tbe  real  property'  and  flie  receipt 
of  the  cerdflcate  of  bale.  As  that  sale  was 
had  and  certificate  made  and  recorded,  on 
February  8,  1916,  it  would  have  appeared 
that  at  the  time  tbe  former  action  was  com- 
menced no  equity  of  redemption  was  left  with 
the  defendant;  hence  that  the  plaintiff  had 
become  iiossessed  of  an  absolute  title.  In 
other  words,  It  appears  that  plaintiff  in  the 
first  action  could  have  Introduced  precisely 
the  same  evidence  as  he  Introduced  at  the 
second  trial  to  prove  his  title,  with  the  one 
exertion  that  at  the  second  trial  be  offered 
the  additional  evidence  of  the  deed  issued  to 
him.  As  we  have  before  stated,  we  do  not 
consider  that  the  production  of  the  deed  was 
In  any  wise  necessary  to  the  proof  of  title 
of  the  plaintiff  derived  under  the  execution 
sale.  Bis  case  was  complete  without  the 
production  of  such  a  deed. 

The  situation,  then,  Is  that  the  first  Judg- 
ment was  entered  agfainst  the  plaintiff  upon 
the  merits  upon  tbe  same  essential  evidence 
that  was  recdved  in  the  second  case,  and 
Under  such  circumstances  we  have  no  donbt 
that  the  first  judgment  should  he  held  to 
have  adjudicated  the  rights  of  the  parties  to 
this  action ;  hence  the  plaintiff  is  estopped 
from  bringing  the  defendant  a  secohd  time 
Into  court  for  the  same  cause.  Tbe  first 
Judgment  was  not  appealed  from,  and  at  the 
time  of  the  trial  of  tbls  action  (although  not 
at  the  c(»nmencement  of  the  action)  bad  be- 
come final. 

The  judgmoit  la  reversed. 

We  concur:    CONKBT,  P.  J.;  SHAW,  J. 


HUBBARD  at  ai.  v.  JURiAN  at  al. 

(Civ.  3329.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  18,  192a  Hear- 
ing Denied  by  Supreme  Court  July  16,  1920.) 

1.  Appeal  and  error  <»=>  1097(2)— Opinion  on 
former  appeal  law  of  case. 

A  decision  of  the  appjellate  court  on  a 
former  appeal,  a  petition  for  hearing  in 'Su- 
preme Court  being  denied,  was  the  law  of 
the  case  on  a  subsequent  appeal,  even  though 
the  Supreme  Court  departed  from  the  doc- 
trine of  the  decision  after  judgment  was  en- 
tered on  the  remittitur. 

2.  Mechanics'  liens  «=9l32(8)— WorK  done  by 
archlteot  Immaterial  on  question  when  work 
on  building  ceased. 

Painting  of  window  panels  under  direction 
of  architect  to  protect  them  from  cracking  in 
the  sun,  by  persons  other  than  the  contrac- 
tor, was  properly  overloolced  by  court  in  de- 
termining when  work  on  building  ceased,  espe- 
cially where  such  work  was  trivial. 
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3.  Mechanics'   liens   «=>M3(2)— Lien    of  Stop 
■otiee  subordlnata  to  other  llano. 

The  equitable  garnisluneiit  occasioned  by  a 
Btop  notice  aerred  on  owner  under  Code  CIt. 
Proc.  {  1193,  attaches  only  to  such  sum  aa 
might  be  payable  to  the  contractor  after  the 
eztinguiahment  of  liene. 

4.  Costa  $=3203— Defendants  not  "adverse  par- 
ties," so  as  to  require  service  of  cost  bill. 

Where  defendants  took  separate  appeals, 
and  remittitur  provided,  "Appellants  to  recover 
costs,"  appeals  reaoltlng  in  a  modification  of 
the  judgment  by  the  redaction  thereof  aa  to 
aome  defendanta,  and  an  increase  as  to  one,  the 
latter  was  not  an  "adverse  party"  to  the  other 
defendants,  under  Code  Civ.  Proc.  f  1033,  so 
as  to  require  service  on  it  of  a  cost  bill. 

[Ed.  Note.— For  other  definitiojas,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Party.] 

Appeal  from  Superior  Conrt,  Santa  Clara 
County;    W.  A.  Beasly,  Judge. 

Action  by  A.  L.  Hubbard  and  others 
against  A.  Jurian,  0.  W.  Odell,  and  tbe 
Maryland  Casualty  Company.  From  an  ad- 
verse judgment,  and  an  order  refusing  to 
strike  out  a  cost  btll,  plaintiffs  api)eal.  Af- 
firmed. 

See,  also,  ^  Cal.  App.  757,  170  Pac.  1093. 

Ralph  O.  McComlsh,  of  San  Jose,  for  ap- 
ian ts. 

F.  H.  Bloomlngdale,  of  San  Jose,  and 
James  Walter  Scott,  of  San  Francisco  (James 
J.  Harrington,  of  San  Francisco,  of  coonsel), 
for  respondenta 

KOFORO,  Jadge  pro  tern.  Two  appeals 
are  Involved  here.  Plaintiffs  appeal  from 
tbe  portion  of  the  Judgment  forecloaing  the 
mechanics'  Hens  of  some  of  tbelr  assignors, 
and  denying  relief  for  the  claim  of  Hubbard 
&  Carmlchael,  one  of  plaintiffs'  assignors. 
Plaintiffs  also  appeal  from  the  order  of  the 
trial  court  refusing  to  strike  out  the  cost  bill 
for    costs   on   a   former   appeal. 

Tbe  present  plaintiffs  are  the  executors 
of  the  original  plaintiff,  now  deceased. 
When  this  case  was  originally  tried,  the 
Judgment  in  favor  of  tbe  then  plaintiff  In- 
cluded the  Hubbard  &  Carmlchael  lien  filed 
July  2,  1913.  The  defendants  each  appealed 
from  tbe  Judgment  and  order  denying  a  new 
trial.  On  this  appeal  the  Judgment  was 
modified  In  certain  respects,  Including  tbe 
disallowance  of  this  particular  lien,  on  ac- 
count of  the  claim  of  Hen  having  been  filed 
too  late.  Hubbard  v.  Jurlan,  36  Cal.  App.  757, 
170  Pac.  1093.  Upon  the  going  down  of  the 
ronlttltnr,  the  trial  court  entered  Judgment 
in  accordance  with  its  directions  upon  the 
same  findings  of  fact,  but  containing  recitals 
of  the  appeal  and  decision  on  appeal.  There- 
upon plaintiffs  moved  for  a  new  trial,  which 
was  denied,  and  then  took  this  appeal  from 
a  i)ortion  of  the   Judgment. 


V.  JXJRIAN  105,1 

P.) 

Appellants,  In  seeking  a  reversal  of  tbe 
Judgment,  contend  (1)  that  the  finding  that 
Odell  and  Jurian  were  estopped  from  claim- 
ing that  tbe  work  had  been  abandoned  prior 
to  March  10,  1913,  by  reason  of  having  al- 
leged in  tbelr  answer  that  the  abandonment 
occurred  oa  or  about  that  date  should  pre- 
vail over  the  finding  that  the  contractor 
ceased  from  all  labor  on  the  building  on 
March  1,  1913,  which  It  Is  argued  (2)  is  not 
supported  by  the  evidence.  Appellant  also 
urges  (3)  that  Hubbard  &  Carmlchael  Bros., 
having  filed  a  stop  notice  under  section  1184, 
Code  of  Civil  Procedure,  were  entitled  to  be 
paid  out  of  the  money  in  the  bands  of  the 
owners  belonging  to  the  contractor,  which 
was  found  to  be  $948 ;  and  (4)  that  a  laborer 
or  materialman  may  recover  from  the  surety 
of  the  contractor  without  having  perfected 
a  lien. 

[I]  The  decision  on  the  former  appeal  of 
this  case  disposes  of  most.  If  not  all,  of  the 
points,  and  therefore  Is  the  law  of  the  case 
with  respect  to  the  question  decided  on  that 
appeaL  Tbe  doctrine  of  the  decision  on  the 
former  appeal  In  this  case  on  the  fourth 
point  above  urged  by  appellants  has  been  de- 
parted from  by  tbe  Supreme  Court,  since  the 
Judgment  herein  was  entered  on  tbe  remitti- 
tur, in  the  later  case  of  General  Electric  Co. 
V.  American  Bonding  Co.  (Sap.)  182  Pac. 
444,  notwithstanding  that  a  petition  for  hear- 
ing in  the  Supreme  Court  of  the  former  ap- 
peal of  Hubbard  v.  Jurian,  supra,  was  denied 
by  tbat  court.  But  our  decision  on  tbe  for- 
mer appeal  must  still  be  considered  to  be  tbe 
law  as  far  as  this  case  Is  concerned.  It  Is 
a  final  Judgment  as  to  that  point,  and  for  all 
purposes  of  this  particular  case  it  remains 
established,  whether  it  may  be  afterwards 
thought  to  be  right  or  wrong.  With  respect 
to  this  point  on  appeal,  appellants  recognize 
that  this  court  is  bound  by  Its  former  deci- 
sion. 

But  with  respect  to  the  other  three  points 
on  appeal  appellants  assert  that  there  Is 
no  law  of  tbe  case.  First,  they  point  out 
tbat  In  tbe  first  decision  the  word  "estoppel" 
Is  not  used,  and  that  therefore  tbelr  first 
point  is  still  open  for  decision.  We  do  not 
agree  with  this.  Although  tbe  word  "es- 
toppel" Is  not  used,  as  Is  dalmed,  yet.  the 
decision  fully  discusses  this  point,  and  de- 
cides that  the  defendants'  pleading  aa  a 
whole  Is  of  such  a  nature  that  It  does  not 
estop  them,  and  that  the  finding  as  to  the 
date  of  abandonment  stands.  We  quote  from 
the  decision  as  follows : 

"It  is  contended  upon  behalf  of  the  respond- 
ent Hubbard  that  tbe  claim  of  lien  of  Hubbard 
&  Carmicbael  which  was  filed  on  July  2,  1913, 
was  within  time,  because  it  was  filed  within 
120  days  from  March  10,  1913,  'on  or  about' 
which  date  the  answer  alleged  work  on  the 
building  was  abandoned.  In  this  behalf  it  is 
urged  that  this  date,  by  reason  of  the  aver- 
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menu  of  the  answer,  was  admitted  by  the  de- 
fendants to  be  the  date  when  work  ceased  upon 
the  building,  and  that  as  a  consequence  the 
trial  court  should  have  accepted  that  date  as 
the  time  of  cessation  of  labor  despite  evidence 
to  the  contrary,  and  that  the  finding  of  the 
trial  court  that  work  ceased  upon  the. building 
on  March  1,  1913,  was,  in  so  far  as  the  Hub- 
bard &  Carmichael  claim  was  concerned,  unau- 
thorized, and  cannot  therefore  be  permitted  to 
prevail  over  the  admitted  fact.  In  support  of 
this  contention  we  are  cited  to  the  familiar  rule 
that  an  admission  made  In  the  pleading  is  bind- 
ing on  the  party  making  it,  that  a  fact  admitted 
by  the  pUadings  of  an  opponent  need  not  be 
proved,  and  that  any  evidence  introduced  con- 
trary to  such  admission  must  be  disregarded 
by  the  trial  court  when  making  its  finding.  In 
oar  opinion  this  rule  has  no  application  to  the 
•itnation  presented  by  the  pleadings  in  the 
present  case.  The  burden  of  proof  was  upon 
the  plaintift  to  show  tbat  his  assignor,  Hubbard 
&  Carmicbael,  had  filed  their  claim  of  lien 
within  the  statutory  time  after  constructive 
completion  of  the  buUding.  Bloom's  Law  of 
Mechanics,  Supp.  p.  258.  The  answer  of  the 
defendants  squarely  and  sufficiently  denied 
the  allegation  of  the  complaint  that  the  building 
was  completed  on  June  20,  1913.  This  denial 
made  it  incumbent  upon  tfae  plaintiff  to  proffer 
proof  showing  that  the  claim  of  lien  had  been 
filed  within  time.  Moreover  the  phrase  'on  or 
about  March  10th,'  as  used  in  the  answer,  is 
indefinite  and  uncertain,  and  might  therefore 
consistently  mean  several  days  before  or  after 
that  date,  and,  inasmuch  as. the  exact  date  of 
the  completion  of  the  building  or  the  cessation 
of  work  thereon  was  a  material  fact  to  be  de- 
termined by  the  court  below  as  a  foundation 
for  the  allowance  or  rejection  of  the  claims  of 
lien,  it  cannot  be  said  that  the  allegation  in 
question  was  such  a  definite  admission  of  fact 
as  would  preclude  the  necessity  for  the  taking 
of  evidence  or  the  making  a  finding  thereon. 
The  finding  of  the  trial  court  that  work  on  the 
building  ceased  on  March  1,  1913,  and  that 
such  cessation  continued  for  more  than  a  period 
of  30  days,  being  sufBciently  supported  by  evi- 
dence, it  follows  that  the  Hubbard  &  Carmi- 
chael  lien,  which  was  filed  July  2,  1913  (123 
days  after  March  1,  1913),  was  just  3  days  too 
late,  and  therefore  should  not  have  been  al- 
lowed." 

[2]  It  is  thns  stated  in  the  decision  that 
the  finding  of  the  date  of  cessation  of  labor 
Is  sufficiently  supported  by  the  evidence.  Ap- 
pelfants  contend  that,  as  they  were  respond- 
ents on  that  appeal,,  they  could  not  attack 
that  finding  at  that  time,  but  that,  being  ap- 
pellants now,  they  may  do  so.  However  this 
may  be,  we  are  still  of  the  opinion  that  the 
evidence  Is  sulHclent  to  support  the  finding 
that  the  contractor  ceased  from  all  labor  up- 
on the  contracts  on  March  1,  1913.  The 
work  done  on  March  4,  1913,  was  painting 
window  panels  under  direction  of  the  archi- 
tect to  protect  them  from  cracking  in  the 
sun,  and  was  trivial  In  amount.  It  was 
properly  overlooked  by  the  trial  court,  not 
so  much  because  it  was  trivial,  but  because 
it  was  not  done  on  the  contract,  nor  by  the 


contractor.  This  amoimt  of  painting  should 
be  compared  with  any  steps  taken  by  the 
owner  looking  tO  the  protection  of  his  prop- 
erty '  from  deteriorSlion,  as  distinguished 
from  Improving  it  constructively,  by  cither 
the  contractor,  or  owner,  or  going  ahead  In 
any  manner  with  the  contemplated  work. 

[3]  Appellants  contend  that  the  third 
point,  touching  the  stop  notice,  was  discussed 
in  the  former  decision  only  with  respect  to 
the  premature  payment  made  to  the  con- 
tractor ;  that  this  court  can  now  decide  that 
this  stop  notice  should  be  given  effect,  oper- 
ating, not  npon  the  premature  payment  of 
$1,315,  but  on  the  money  remaining  in  the 
hands  of  the  owners  and  due  the  contractor 
at  the  time  of  the  service  of  the  withhold 
notice.  Appellants  state  that  the  trial-  cotirt 
found  this  amount  to  be  $948.  There  is  no 
finding  to  this  effect  directly,  but  it  is  arrived 
at  by  computation.  The  contract  prices  were 
$5,260  and  $3,600,  which,  together  with  ex- 
tras, make  a  total  of  $9,222.  The  owners 
paid  installments  of  $900,  $1,315,  and  a  fur- 
ther B\im  of  $1,315,  together  with  the  sum  of 
$4,744.59,  to  complete  the  work  after  aban- 
donment, making  a  total  of  $8,274.59  cost  to 
the  owner  without  paying  liens.  The  differ- 
ence between  this  cost  and  the  contract  price, 
with  extras,  is  $948,  Ignoring  cents. 

Is  this  amount  available  to  plaiAtiffs  under 
the  stop  notice.  In  face  of  the  fact  that  there 
are  valid  liens  greatly  in  excess  of  this  sum? 
The  Judgment  distributes  this  sum  propor-- 
tionately  among  the  several  valid  lien  claim- 
ants, and  also  gives  them  judgment  against 
the  sureties  on  the  statutory  bond  filed  by  de- 
fendant Maryland  Casualty  Company.  There- 
fore, while  the  amount  of  $948  was  due  the 
contractor  under  the  terms  of  his  contract 
in  one  sense,  It  is  not  in  another.  He 
will  never  receive  it,  and  is  not  entitled  to  it. 
Code  Civ.  Proc.  {  1193. 

It  was  said  in  Hughes  Bros.  v.  Hoover,  8 
Ottl.  App.  145,  84  Pac.  681: 

"The  contention  of  appellant  that  it  was  en- 
titled to  a  personal  judgment  against  the  own- 
er, growing  out  of  the  notice  to  withhold  mon- 
ey, is  not  tenable.  The  equitable  garnishment, 
which  is  said  to  be  occasioned  by  such  notice, 
attaches  only  to  such  sum  as  might  be  payable 
to  the  contractor  after  the  extinguishment  of 
the  liens,  for  until  such  liens  are  extinguished 
no  siui  is  payable  from  the  owner  to  the  con- 
tractor." 

Plaintiffs,  by  reason  of  the  stop  notice, 
therefore,  were  not  entitled  to  judgment 
against  the  owner,  nor  to  be  paid  out  of 
this  fund  tu  the  exclusion  in  whole  or  in 
part  of  the  valid  lien  claimants.  This  dis- 
poses of  all  the  points  of  the  appellants  on 
the  appeal  from  the  judgment. 

[4]  The  appeal  from  the  order  of  the  trial 
court  refusing  to  strike  out  the  cost  bill  on 
appeal  is  based  on  the  fact  that  the  defend- 
ants Jurlan  and  Odell  did  not  serve  the  cost 
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bill  on  the  defendant  Maryland  Casualty 
Company  as  well  as  upon  plaintiffs.  The  two 
defendants  were  appellants  there,  having 
taken  separate  appeals,  and  plaintiffs'  pred- 
ecessor was  the  respondent.  The  remitti- 
tur provided,  "The  appellants  to  recover 
costs  on  this  appeal."  It  Is  claimed  that, 
inasmuch  as  the  modiflcation  of  the  Judgment 
resulted  In  a  reduction  of  the  Judgment 
against  appellants  OdeU  and  Jurlan,  and 
an  Increased  Judgment  against  appellant 
Maryland  Casualty  Company,  said  last-named 
appellant  was  in  fact  an  "adverse  party"  to 
its  coappellants  Odell  and  Jurlan,  as  that 
term  is  used  in  Code  of  Civil  Procedure, 
{  1033.  The  remittitur  did  not  allow  one  ap- 
pellant to  recover  costs  from  the  other,  but 
only  from  the  respondent  (appellants  here). 
The  appellants  filing  the  cost  bill  did  not  ask 
for  Judgment  for  costs  against  their  coap- 
pellant 

We  must  hold,  therefore,  that  those  ap- 
pellants were  not  adverse  parties  to  each 
other,  that  it  was  not  necessary  that  the 
cost  bill  be  served  on  the  Maryland  Casualty 
Company,  and  that  the  trial  court  properly 
refused  to  strike  it  out  on  that  ground. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  WASTE,  P.  J. ;  BICHARDS,  J. 


LAWSON    V.    TURLOCK    UNION    HIGH 
SCHOOL  DIST.  et  al.    (Civ.  2179.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   April  28,  1920.    Hearing  Denied  by 
°    Supreme  Court  June  24,  1920.) 

1.  Schools  and  school  districts  ®=369— School 
district  trustees  nay  change  location  of  high 
school  In  a  city. 

Under  Pol.  Code,  g  1742,  as  amended  by  St 
1919,  p.  1086,  a  board  of  trustees  of  a  school 
district  may  change  the  location  of  a  high 
school  located  in  an  incorporated  dty. 

2.  Constitutional  law  «=948— Statute  not  de- 
clared unconstitutional,  except  for  most  co- 
gent reasons. 

A  strong  intendment  exists  in  favor  of  an 
act  of  the  Legislature,  and  a  court  should  de- 
clare it  unconstitutional  only  for  the  most 
cogent  reasons. 

3.  Statutes  «s>93(6)— Statute  permitting  trus- 
tees to  change  location  of  high  school  In  city 
not  invalid. 

Pol.  Code,  S  1742,  as  amended  by  St.  1919, 
p.  1086,  is  not  obnoxious  to  Const  art.  4,  j 
25,  subd.  28,  which  provides  that  the  Legisla- 
ture shall  not  pass  local  or  special  laws  pre- 
scribing the  powers  and  duties  of  officers  of 
school  districts,  in  that  it  permits  trustees  to 
change  the  location  of  a  high  school  in  an 
incorporated  city;  the  classification  being  rea- 
sonable, and  not  arbitrary. 


Application  by  E.  W.  Lawson  for  certio- 
rari to  review  action  of  Jesse  Jaderberg  and 
others,  as  Trustees  of  Turlock  Union  High 
School  District.  Writ  denied  in  the  Dis- 
trict Court  of  Appeal,  and  hearing  denied 
in  the  Supreme  Court 

Hawkins  &  Hawkins,  of  Modesto,  for  pe- 
titioner. 

L.  J.  Maddux,  of  Modesto,  for  respond- 
ents. 

PREWETT,  Presiding  Judge  pro  tem. 
This  is  an  application  by  petitioner  for  a 
writ  of  certiorari  to  above-named  respond- 
ents to  review  the  action  of  said  respond- 
ents, as  trustees  of  Turlock  Union  High 
School  District,  in  changing  the  site  of  the 
high  school  from  its  former  position  In  said 
city  to  another  about  one  mile  distant.  It  is 
contended  by  petitioner  that  the  trustees  ex- 
ceeded their  powers  in  ordering  the  change. 
Although  the  record  In  the  matter  is  some- 
what voluminous,  the  actual  question  to  be 
determined  is  very  narrow. 

Turlock  is  an  incorporated  city,  and  prior 
to  October,  1919,  said  high  school  district 
owned  and  maintained  a  lilgh  school  upon 
certain  premises  within  said  city  which 
premises  had  been  regularly  selected  and 
designated  for  that  purpose.  The  union  dis- 
trict covers  an  extensive  area  of  territory 
outside  of  the  corporate  limits  of  said  city 
and  includes  said  city.  In  October,  1919, 
said  trustees  by  a  majority  vote  changed 
said  high  school  from  its  former  position  to 
a  tract  of  about  23  acres  situated  in  anoth- 
er part  of  the  city.  In  Bfebruary,  1920,  pe- 
titioner herein  commenced  an  action  in  in- 
junction in  the  superior  court  in  an  effort 
to  restrain  said  trustees  from  proceeding  with 
said  proposed  change.  Judgment  was  ren- 
dered against  him,  and  his  appeal  is  now 
pending  therefrom. 

[1]  1.  Waiving  the  question  whether  peti- 
tioner has  a  speedy  remedy  by  appeal,  the 
decisive  point  against  him  is  that  the 
amendment  to  section  1742  of  the  Political 
Code,  enacted  in  1919  (St.  1919,  p.  1086),  Jus- 
tifies the  board  in  its  action.  The  portion 
of  said  section  relevant  to  this  inquiry  now 
reads  as  follows: 

"With  the  following  exception,  no  change  of 
location  of  any  high  school  when  once  estab- 
lished, shall  be  made  except  upon  a  petition  to 
the  superintendent  of  schools  who  has  juris- 
diction of  the  high  school  district,  •  •  *  and 
then  only  upon  the  affirmative  vote  of  two- 
thirds  of  the  qualified  electors  of  the  high 
school  district  voting  at  an  election  called  by 
the  superintendent  of  schools,  for  that  purpose. 
Such  election  shall  be  called  and  held,  and  the 
returns  thereof,  made  to  the  superintendent  of 
schools,  in  the  same  manner  as  in  the  case  of 
the  election  for  the  formation  of  the  district: 
Provided,  however,  that  when  any  location  has 
been  once  established  in  any  of  said  districts. 
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and  said  location  lies  within  the  corporate  lim- 
its of  any  Incorporated  city  or  town,  any  change 
of  location  within  the  corporate  limits  of  said 
city  or  town  may  be  made  upon  any  snch  change 
of  location  receiving  the  vote  of  a  majority  of 
the  board  of  trustees  of  any  snch  district  when- 
ever a  new  building  is  to  be  erected." 

The  proviso  Is  the  portion  added  by  the 
amendment  of  1919.  Its  terms  are  clearly 
broad  enough  to  Justify  the  action  taken  by 
the  trustees  If  the  act  Is  open  to  no  consti- 
tutional objection. 

[2, 3]  2.  It  Is  claimed,  however,  that  the 
amendment  is  obnoxious  to  that  provision 
of  the  Constitution  which  provides  that  the 
Iieglslature  shall  not  pass  local  or  special 
laws  prescribing  the  powers  and  duties  ot 
officers  of  sdiool  districts.  Const,  art  4,  t 
25,  subd.  28.  Admittedly  the  amendment  does 
prescribe  the  powers  and  duties  of  school 
oflScers.  If  the  amendment  is  neither  local 
nor  special,  it  is  immaterial  whether  the 
term  "school  districts,"  as  used  In  the 
above-dted  provision  of  the  Constitution,  is 
broad  enough  to  Include  high  school  dis- 
tricts. A  strong  intendment  exists  in  favor 
of  an  act  of  the  Legislature,  and  a  court 
should  declare  it  unconstitutional  only  for 
the  most  cogent  reasons.  The  amendment 
in  question  applies  to  all  high  school  dis- 
tricts In  the  state  that  have  a  school  build- 
ing within  the  limits  of  an  incorporated 
city.  This  means,  potentially,  every  high 
school  district  in  the  state,  for  if  it  has  no 
school  building  within  an  incorporated  city 
to-day  it  may  have  one  to-morrow.  Classifi- 
cation that  Is  reasonable,  and  not  arbitrary, 
does  not  vitiate  a  statute.  6  Ruling  Cases, 
872.  The  distinction  established  by  the  Leg- 
islature is  not  an  arbitrary  one.  There  are 
sufficient  differences  between  a  location  in 
a  city  and  one  In  the  country  to  Justify  the 
classification  established  in  the  amendment 
Conceding  that  the  change  of  site  from  one 
point  to  another  in  the  same  city  is  a  change 
of  location,  within  the  purview  of  the 
amendment,  the  fact  that  such  change  could 
be  for  only  a  limited  distance,  while  in  the 
country  it  might  be  for  many  miles,  is  Itself 
a  sufficient  difference  in  conditions  to  save 
the  amendment  Moreover,  the  opportunity 
for  securing  &vorable  sites  within  a  city  is 
manifestly  lees  tb&a  in  the  open  country. 
In  dealing  with  many  owners  of  a  block 
within  a  city,  flexibility  of  power  to  contract 
for  options,  wider  discretion,  and  greater 
facility  for  rapidity  of  action  are  necessary. 
In  the  country,  a  removal  to  a  new  location, 
miles  distant  from  a  former  site,  might  in- 
convenience large  numbers  of  pupils,  while, 
ordinarily,  the  greatest  possible  removal 
within  a  city  could  not  greatly  inconven- 
ience any  one.  In  the  country,  serious  or 
dangerous  obstacles  to  travel,  even  though 
the  removal  be  for  only  a  short  distance. 


might  oi>erate  to  deny  the  benefits  of  tbo 
school  to  many  persons,  while  such  a  result 
is  scarcely  possible  in  a  dty. 

These  distinctions  exist  They  are  suffi- 
cient to  Justify  the  class! flcati on  establlsbud 
In  the  amendment  Tliat  tbey  are  sufflcioit 
in  the  opinion  of  the  law-making  body,  to 
demand  such  classification,  is  answered  by 
the  adoption  of  the  amendment 

The  writ  is  denied,  and  the  proceeding  dis- 
missed. 

We  coocor:  BUBNETT,  J.;  HABT,  J. 

Opinion  of-  Supreme  Court  in  bank  d^iy- 
ing  hearing. 

PER  ODBIAH.  The  application  tor  a 
hearing  in  this  court  after  decision  by  the 
district  court  of  appeal  of  the  tliird  appel- 
late district  is  denied. 

We  de«n  It  necessary  to  say,  however, 
that  the  decision  must  not  be  taken  as  a 
precedent  for  the  pr(^x>sitlon  that  certiorari 
will  lie  to  review  decisions  of  a  tribunal, 
board  or  officer,  not  made  in  Qie  exercise 
of  Judicial  functions  (Code  Civ.  Proc.  { 
1068),  nor  for  the  proposition  that  the  or- 
der of  the  trustees  of  a  union  high  school 
district  changing  the  location  of  a  high 
school  building  Is  other  than  a  legislative  or 
executive  act  Hopping  v.  Richmond,  170 
Cat.  612,  et  seq.,  150  Pac.  077. 

(All  concur.) 


BAR  DUE  V.  COX.     (Civ.  3326.) 

(District  Court  of  Appeal,  First  District  DI-. 
vision  1,  California.  May  24,  1920.  Hear- 
ing Denied  by  Supreme  Court  July  23, 1920.) 

1.  Appeal  and  error  «=976l— Assignments  of 
•rror  Insufficient. 

Objections  in  a  brief  to  the  Judgment  and 
actions  of  the  trial  court,,  merely  stated  without 
citation  of  authority  or  any  argument  beyond 
bare  statement  of  point  present  uotliing  for 
consideration  on  appeal. 

2.  Adjoining  landowners  ®=3|0(3)  —  Evldenos 
showing  ereetion  of  high  fence  was  malicious. 

In  an  action  under  St  1913,  p.  842,  to  have 
a  fence  erected  on  defendant's  premises  de- 
clared a  private  nuisance,  evidence  Held  to 
warrant  a  finding  that  the  fence  was  malicious- 
ly erected  for  the  purpose  of  annoying  plain* 
tiif. 

3.  Adjoining  landowners  «s>IO(3)-«plt«  fenon 
statute  constKutlonal. 

St  1913,  p.  842,  providing  that  any  fence 
or  other  structure  In  the  nature  of  a  fence, 
unnecessarily  exceeding  10  feet  in  height  ma- 
Udously  erected  or  maintained  for  the  pur- 
pose of  annoying  owner  of  adjoining  property 
shall  be  deemed  a  private  nuisance  wUch  may 
be  abated,  is  not  unconstitutional. 
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Apiieal  from  Superior  Oonrt,  City  and 
Coanty  of  Sod  Francisco;  Daniel  C.  Deaiiy, 
Judge. 

Action  by  N.  Bar  Due  against  Sarali  Cox. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    AfSrmed. 

A>thur  E.  Nathanson,  of  San  FrandBco, 
for  appellant. 

J.  H.  Morris,  Of  San  Francisco,  for  re- 
■pondent 

WASTE,  P.  J.  Tbe  plalntur  brought  this 
action  to  have  a  certain  fence,  wholly  erected 
and  maintained  upon  the  premises  of  the  de- 
fendant, declared  a  private  nuisance,  and  re- 
moved forthwith,  or  reduced  to  a  height  not 
exceeding  10  feet  He  also  prayed  that  the 
defendant  be  enjoined  and  restrained  from 
preventing  or  Interfering  with  plalntifl. 
should  plaintiff  undertake  to  abate  and  re- 
move the  fence,  or  go  upon  the  property  of 
the  defendant  for  that  purpose  The  action 
was  predicated  upon  the  alleged  ground  that 
said  fence  was  maUdously  erected  and  main- 
tained to  annoy  plaintiff,  and  any  of  his  ten- 
ants who  might  occupy  his  flats,  and  upon 
the  theory  that  the  fence  excluded  the  light 
and  air  of  plaintiff's  tenants,  to  the  annoy- 
ance and  prejudice  of  plaintiff,  and  to  the 
damage  of  plaintiff's  property.  At  the  con- 
clusion of  plaintiff's  testimony,  defendant 
moved  for  a  nonsuit,  which  wa^  denied.  De- 
fendant then .  introduced  considerable  testi- 
mony. On  submission  of  tbe  case  Judgment 
was  rendered  for  the  plaintiff,  and  tbe  de- 
fendant appeaK 

The  action  is  brought  by  the  plalntifl  un- 
der the  provisions  of  the  act  of  the  Legisla- 
ture of  May  28,  1913  (Stats.  1913,  p.  342), 
which  provides  that  any  fence  or  other  struc- 
ture in  the  nature  of  a  fence,  unnecessarily 
exceeding  10  feet  in  height,  maliciously 
erected  or  maintained  for  tbe  purpose  of  an- 
noying the  owner  or  occupant  of  adjoining 
property,  shall  be  deemed  a  private  nuisance, 
for  the  abatement  of  which  such  owner  or 
occupant  may  enforce  the  remedies  prescrib- 
-  ed  in  tbe  sections  of  the  Civil  Oode. 

[1]  Appellant  In  his  ope9ing  brief  specifies 
some  eleven  points  as  "questions  involved  in 
this  action."  He  presents,  however,  but  two 
with  that  particularity  which  invites  our 
consideration.  The  remaining  objections  to 
the  judgment  and  action  of  tbe  trial  court 
are  merely  stated  without  citation  of  author- 
ity, or  any  argument  beyond  the  bare  state- 
ment of  the  point.  As  an  example  we  cite 
appellant's  sixth  point,  "Errors  of  Law  In 
Denying  Defendant's  Motion  for  a  Nonsuit." 
In  his  brief,  under  the  title  "Motion  for  Non- 
suit," he  merely  quotes  verbatim  the  repor- 
ter's transcript  of  the  motion,  made  In  tbe 
court  below,  and  the  court's  ruling,  without 
a  single  comment  At  another  point  in  the 
brief  appellant  inserts  the  beading  "InsuflB- 
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clency  of  the  Evidence  te  Sustain  the  Find- 
lugs  of  Fact  Conclusions  of  Law  and  tbe 
Judgment,"  followed  by  some  77  pages  of  ex- 
tracts from  reporter's  transcript,  without 
argument,  comment,  or  suggestion  as  to 
why  this  testimony  Is  Insufficient  In  his 
closing  brief  appellant  merely  asserts  that 
there  Is  "no  substantial  conflict"  in  tbe  testi- 
mony. We  are  not  called  upon  to  consider 
points  so  stated.  Gray  v.  Walker,  167  Cal. 
381,  386, 108  Pac  278;  Dore  v.  Southern  Pa- 
dfic  Co.,  163  OaL  182,  124  Paa  817. 

In  view  of  the  importance  of  the  legal 
questions  involved,  however,  we  have  exam- 
ined the  contention  that  the  act  of  the  Leg- 
islature, under  which  the  suit  was  broagbt, 
is  unconstitutional,  and  have  read  much  of 
the  evidence  in  tbe  transcript,  to  determine 
for  ourselves  its  sufficiency  to  sustain  the 
findhig  of  the  court,  that  the  fence  In  ques- 
tion unnecessarily  exceeds  10  feet  in  height, 
and  was  maliciously  erected,  and  Is  so  maiiH 
talned,  for  the  purpose  of  annoying  the  plain- 
tiff and  his  tenants. 

[2]  The  plaintiff  and  the  defendant  are  ad- 
joining prqperty  owners.  Some  years  prior 
to  the  commencement  of  the  suit  the  plaintiff 
moved  an  old  dwelling  to  the  rear  of  bis  lot, 
so  that  It  practically  abuts  on  defendant's 
property.  The  latter,  thereafter,  erected, 
wholly  within  the  line  of  her  own  property, 
the  fence  in  question,  but  so  dose  to  the  rear 
of  plaintiff's  structure  that  It  effectively  shut 
off  the  view  from  the  lower  windows  of 
plaintiff's  house  and  obstructs  fbe  light  and . 
air  thereof.  Defendant  has  grown  vines  over 
this  tight  board  fence,  which  she  waters  at 
times,  and  the  testimony  is  that  the  water 
Is  thrown  through  the  cracks  of  the  fence, 
and  wets  the  interior  of  the  lower  flat  of 
plaintiff's  premises.  Defendant  has  constant- 
ly prevented  workmen  engaged  in  repairing 
plaintiff's  premises  from  in  any  way  going 
upon  her  lot  and  has  exhibited  an  embittered 
feeling  and  a  defiant  attitude  toward  tbe 
plaintiff  and  his  tenants.  From  photographs 
and  the  evidence  of  witnesses  it  Is  apparent 
that  the  fence  effectually  boards  up  tbe  low- 
er windows  of  plaintiff's  lower  fiat  There 
does  not  seem  to  be  any  necessity  for  it  being 
maintained  at  a  height  in  excess  of  10  feet 
This  Is  evidenced  by  the  fact  that  the  fence 
on  the  property  line  of  defendant  adjoining 
another  owner  is  of  a  different  character  and 
not  so  high.  The  fact  of  its  peculiar  con- 
struction, the  way  it  is  maintalaed  in  front 
of  plaintiff's  property,  tbe  attitude  of  de- 
fendant as  testified  to  by  various  witnesses, 
and  tbe  whole  drcumstances  surrounding  its 
erection  and  maintenance,  plainly  indicate  a 
malice  on  the  part  of  defendant  toward  the 
plaintiff.  This,  we  think,  was  the  only  logi- 
cal conclusion  to  be  drawn  from  the  evi- 
dence, and  was  the  ultimate  fact  for  the  trial 
court  to  determine,  in  the  light  of  these  dr- 
cumstances. 
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[S]  In  rapport  of  her  contention  that  the 
act  Is  unconstitutional,  defendant  relies  upon 
two  decisions  of  the  Supreme  Court  of  Cali- 
fornia, construing  the  act  of  the  Legislature 
of  March  9,  1885,  "regulating  the  height  of 
dtylsion  fences  and  partition  walls  In  cities 
and  towns."  This  act  is  set  out  In  full  In 
the  case  of  Western  Granite  &  Marble  Co.  v. 
Knickerbocker,  103  Oai.  at  page  114,  37  Pac. 
192.  The  gist  of  that  decision  is  that  the 
fence  there  under  consideration  was  a  divi- 
sion fence  and  that  it  was  not  competent  for 
the  Legislature  to  vest  In  the  adjoining  pro- 
prietor the  power  to  prevent  Us  neighbor 
from  building  such  a  structure  on  his  own 
property,  provided  it  is  not  a  nuisance.  The 
other  case  is  Ingwersen  v.  Barry,  118  Cal. 
842,  BO  Pac.  636,  which  is  based  upon  the 
Western  Granite  Case.  The  act  we  are  now 
construing  was,  however,  passed  after  these 
decisions,  and,  judging  by  their  context,  with 
the  purpose  of  supplying  the  very  element 
necessary  to  render  it  effective,  which  was 
missing  from  the  former  statute — the  mali- 
cious maintenance  of  ^  private  nuisance. 
Under  the  authority  of  Flaherty  v.  Moran, 
81  Mich.  52,  45  N.  W.  381,  8  L.  R.  A.  183,  21 
Am.  St.  Rep.  510,  Rldeout  ▼.  Knox,  148  Mass. 
868,  19  N.  E).  891,  2  L.  R.  A.  81,  12  Am.  St 
Rep.  560.  and  Horan  t.  Byrnes,  72  N.  H.  93, 
64  Atl.  945.  62  L.  R.  A.  602,  101  Am.  St  Rep. 
670,  we  believe  it  to  be  ccmstltutionaL 

The  Dndgment  is  affirmed. 

We  concur:  RICHARDS,  J.;  KNIGHT, 
Judge  pro  tern. 


HARRIS  V.  BURT.     (Civ.  3318.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.     May  14,  1920.) 

1.  Appeal  and  error  ^=3371— Stenooraphlo  re- 
porter cannot  refuse  to  prepare  transcript  be- 
cause fees  are  not  prepaid. 

The  stenographic  reporter  cannot  refuse  to 
make  the  transcript  provided  for  by  Code  CHv. 
Proc.  §§  953a,  053b,  because  his  fees  have  not 
been  prepaid. 

2.  Mandamus  9=357(1)— Stenographic  reporter 
may  be  compelled  to  prepare  transcript 

Under  Code  Civ.  Proc.  i  1085,  providing 
that  a  writ  of  mandate  may  be  issued  to  com- 
pel performance  of  an  act  which  the  law  enjoins 
as  a  duty  from  an  office,  the  stenographic  re- 
porter may  be  compelled  to  prepare  the  tran- 
script provided  for  by  Code  Civ.  Proc.  {{  953a, 
963b,  though  bis  fees  have  not  been  prepaid  as 
demanded. 

3.  Appeal  and  error  «=>37 1— Appeal  will  be 
dismissed  where  appellant  tool(  no  steps  to 
compel  reporter  to  prepare  transcript 

Where  appellant  gave  notice  of  appeal  and 
ffled  a  demand  for  a  transcript  in  accordance 


with  Oide  Civ.  Proc.  i  9S3a,  and  gave  an  nn- 
dertaking,  etc.,  as  well  as  the  undertaking  pro- 
vided for  by  section  063b,  and  agreed  to  pay  the 
clerk  the  cost  of  the  transcript,  but  the  ateno- 
graphic  reporter  refused  to  prepare  the  same 
until  prepayment  of  fees,  and  appellant  took  no 
steps  by  application  for  writ  of  mandate,  under 
section  1065  or  otherwise,  to  compel  per4>rm- 
ance,  held,  though  the  duty  in  the  first  instance 
was  on  the  clerk,  the  appeal  will  be  dismissed 
where  the  transcript  was  not  filed  in  time; 
appellant  knowing  of  the  reporter's  wrongful 
demand. 

Appeal  from  Superior  Court,  Los  Angeles 
Coimty. 

Action  by  M.  H.  Harris  against  Bessie  M. 
Burt,  a  widow.  From  a  Judgment  tor  plain- 
tiff, defendant  appeals.  On  motion  to  dis- 
miss.   Appeal  dismissed. 

R.  T.  Lightfoot,  of  Los  Aogdes,  for  ap- 
pellant. 

Arthur  Wright  of  Los  Angeles,  tor  re- 
spondent 

THOMAS,  J.  Motion  to  dismiss  appeat 
From  the  record  before  us  It  appears  that  a 
Judgment  was  entered  against  the  defendant 
here  in  the  superior  court  of  Los  Angeles 
county  on  the  2lBt  day  of  June^  1810,  for  a 
total  sum  of  $412.74 ;  ttiat  on  the  3d  day  ot 
July,  1019,  a  notice  of  appeal  to  the  Supreme 
Court  was  filed  by  the  defendant  Jn  that 
court;  that  at  the  same  time  and  place  de- 
fendant also  filed  a  demand  tor  transcript, 
in  accordance  with  the  provisions  of  section 
963a  of  the  Code  of  Civil  Procedure,  and  gave 
an  undertaking  on  appeal,  with  stay  of  ex- 
ecution, duly  approved  by  the  clerk  of  that 
court,  as  well  as  the  undertaking  provided 
for  by  section  953b,  Code  of  Civil  Procedure^ 
in  the  sum  of  $100,  agreeing  to  pay  to  the 
clerk  the  cost  of  preparing  such  transcript 
which  undertaking  was  likewise  duly  approv- 
ed by  the  clerk ;  and  that  thereafter  the  detfe 
prepared  what  is  usually  denominated  as  the 
"clerk's  transcript"  which  transcript  was 
regularly  filed  In  the  superior  court.  'It  also 
appears  that  the  official  reporter  who  report- 
ed the  case,  Mr,  Henry  Henderson,  received 
no  notice  requiring  the  preparation  of  a 
phonographic  report  of  the  trial  until  Satur- 
day, July  26,  1919,  and  until  the  receipt  of 
such  notice  he  had  no  knowledge  that  defend- 
ant intended  to  appeal  the  case.  On  Mon- 
day, July  28,  1019,  the  official  reporter  wrote, 
signed,  and  mailed,  with  postage  prepaid,  a 
letter  addressed  to  defendant's  attorney  of 
record,  and  who  appeared  before  this  court 
in  opposition  to  this  motion,  which  letter  was 
In  words  and  figures  as  follows: 

"Room  560,  Court  House,  Iios  Angeles,  CaL, 
July  28,  1919.  Mr.  R.  T.  Lightfoot  Attorney 
at  Law,  916  Washington  Bldg.,  City— Dear  Sir: 
Saturday  noon  your  notice  of  appeal  and  re- 
quest for  transcript  in  M.  H.  Harris  v.  Bessie 
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M.  Burt,  No.  B71930,  was  handed  to  me,  be- 
ing the  first  notice  I  bad  had  that  70U  desired 
a  transcript,  and  now,  at  my  first  opportunity, 
I  have  looked  up  the  case  and  made  an  esti- 
mate of  the  cost  thereof.  The  estimate  of  my 
fees  for  the  reporter's  transcript  on  appeal  ia 
$53.20.  If  you  desire  an  office  copy,  the  fee 
will  be  one-half  more,  or  $79.80.  I  notice  your 
notice  was  filed  July  8d,  bnt  if  you  lia-re  com- 
plied with  yonr  part  of  the  statutory  require- 
ment, the  provision  as  to  time  of  filing  tran- 
script being,  as  I  understand,  merely  directory, 
your  client's  rights  would,  I  assume,  not  suffer 
by  the  delay.  Having  had  no  communication 
from  you  or  any  one  about  it  untU  Saturday,  I 
am  not  to  blame.  If  you  wish  me  to  go  ahead 
with  the  work,  upon  prepayment  of  my  fees,  I 
will  do  so  promptly.  BespectfuUy  yours,  [Sign- 
ed] Henry  Henderson,  Official  Reporter." 

The  statemoits  contained  in  tbls  lettnr  are 
not  denied.  They  are  without  conflict  Mr. 
Henderson,  In  bis  afitdavlt  into  wblcb  tbe 
foregoing  letter  la  incorporated,  saya  that  he 
heard  notliing  further  regarding  the  tran- 
acrlpt  or  the  proposed  appeal  "until  just  re- 
cently, when  he  was  informed  by  plaintLfTs 
attorney  of  the  circumstances  of  the  present 
motion  to  dismiss  the  appeal."  Nothing  ims 
ever  been  done  by  appellant,  or  any  one  else, 
except  as  above  stated.  There  has  not  been 
filed  with  the  clerk  of  the  Supreme  Court,  or 
with  the  cleric  of  ttiis  court,  any  transcript, 
brief,  or  other  papers,  except  those  In  con- 
nection' with  the  motion  now  before  us. 

The  motion  is  based  upon  two  grounds: 
(1)  That  the  transcript  of  the  record  in  aaid 
action  has  not  been  filed;  and  (2)  that  no 
points  and  authorities  liaTe  been  filed.  The 
motion  is  based  upon  the  certificate  of  the 
clerk  of  the  superior  court  in  which  said 
cause  was  tried,  and  the  affidavit  of  respond- 
ent's attorney. 

It  is  contended  by  appellant  that,  having 
done  all  that  the  law  requires  in  order  to  be 
entitled  to  the  benefit  of  an  appeal  under  the 
so-called  "alternative  method,"  she  should  not 
be  made  to  suffer  because  of  the  neglect,  fail- 
ure, or  refusal  of.  the  dork  to  perform  his 
du<7.  In  this  we  quite  agree.  But  such 
things  do  sometimes  happen  In  tlie  best  regu- 
lated offices.  When  they  do,  and  when  thia 
fact  Is  known,  as  in  the  instant  case,  by' the 
appealing  party,  the  latter  cannot  sit  Idly  by, 
neglecting,  failing,  or  absolutely  refusing  to 
avail  Iiimself  of  any  of  the  several  provisions 
of  law  to  compel  the  performance  by  the 
proper  officer  of  his  duty  in  such  case,  and 
by  such  neglect,  failure,  or  refusal  succeed 
In  depriving  the  opposing  litigant  of  the 
fruits  of  a  righteous  Judgment  (if  such  it  be), 
and  escape  the  granting  of  a  motion  to  dis- 
miss the  appeal  under  such  circumstances. 

There  are  on  file  before  us  two  certificates 
by  the  county  clerk  of  Los  Angeles  county. 
By  one  of  these  it  is  shown  that  the  Judg- 
ment attempted  to  be  appealed  from  was  en- 
tered on  Jime  9, 1919.    By  the  other  the  same 
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Judgment  la  shown  to  have  been  entered  on 
June  21,  1919.  Wblcb  certificate  is  correct, 
we  do  not  assume  to  say,  but  have  given  ap- 
pellant the  benefit  of  our  doubt,  and  have  ac> 
cepted  the  latter  as  showing  the  correct  date 
of  entry.  . 

[1, 2]  Section  953a  of  the  Code  of  Civil  Pro- 
cedure provides,  among  other  things,  tha^^ 

"Any  person  desiring  to  appeal  from  any 
judgment  *  •  •  to  the  Supreme  Court  or 
any   of   the  District   Courts    of   Appeal,   may 

*  *  *  file  with  the  <derk  of  the  court  from 
whose  judgment    •    •    *    said  appeal  is  taken 

*  *  *  a  notice  stating  that  he  desires  or  in- 
tends to  appeal,  or  has  appealed  therefrom, 
and  requesting  that  a  transcript  of  the  testi- 
mony *  *  *  be  made  up  and  prepared.  Said 
notice  must  be  filed  within  ten  days  after  notice 
of  entry  of  the  judgment." 

With  this  provision  in  mind,  there  being 
nothing  before  us  to  show  when,  if  at  all,  ap- 
pelant was  served  with  notice  of  entry  of 
the  Judgment  frwn  which  she  attempts  to 
appeal,  and  the  notice  of  appeal,  as  we  have 
already  seen,  having  been  filed  on  July  8, 
1919,  it  will  be  assumed  that  sUcb  notice  was 
filed  as  by  said  section  provided.  From  the 
certificates  of  the  clerk  referred  to,  it  ap- 
pears that  no  transcript  of  the  phonographic 
report  of  the  trial  has  t)ecn  prepared  or  filed 
"in  the  office  of  the  county  clerk,  as  demand- 
ed, and  for  which  oond  was  given,  and  the 
time  for  settling  and  approving  same  lias 
expired." 

There  is  conflict  in  the  evidence  as  ,to 
whether  appellant's  attorney  ever  made  de- 
mand on  the  court  reporter  for  such  tran- 
script, except  by  filing  such  notices  and  un- 
dertakings with  the  clerk  as  stated.  Appel- 
lant's attorney  says  that  be  did  make  such 
demand;  while  the  repd^rter,  on  the  other 
hand,  says  that  appellant's  attorney  "has  not 
communicated  with  affiant,  either  verbally  or 
in  writing,  relative  to  said  transcript"  Wo 
think,  however,  that  this  is  Immaterial.  At 
any  rate,  we  are  certain  that  for  a  long  time, 
taking  the  affidavit  of  appellant's  attorney  at 
Its  full  face  value,  the  latter  well  knew  that 
such  transcript  had  not  been  prepared,  and 
that  the  reason  for  It  was  according  to  his 
own  statement,  as  set  forth  in  his  affidavit: 

"That  said  Henderson  refused  at  all  time*  to 
deliver  said  stenographic  report  unless  he  ishoold 
have  been  paid  in  advance  therefor  by  the  de- 
fendant and  appellant"     (Italics  ours.) 

"Where  an  appeal  is  taken  under  the  alter- 
native method  provided  by  sections  953a  and 
963b  of  the  Code  of  Civil  Procedure,  it  is  the 
duty  of  the  stenogcaplilc  reporter  to  make  a 
transcript  of  the  retxnt  of  the  trial  within 
twenty  days  after  the  notice  of  appeal  has 
been  ^ven"  and  the  bond  provided  for  tn 
said  sections  has  been  filed,  "and  to  file  such 
transcript  with  the  clerk.  He  cannot  refuse 
to  so  file  because  his  fees  remain  unpaid." 
GJuricb  v.  Fleg,  IfiO  CaL  331,  118  Pac.  745. 
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B.nle  2  ef  the  STipVeme  Coart  (176  Pac.  vll), 
provides  that — 

"The  appellant  in  a  (Ml  action  shall,  within 
forty  days  after  an  appeal  is  perfected,  except 
as  hereinafter  stated,  serve  and  file  the  printed 
transcript" 

Following  this  is  a  provision  covering  the 
procedure  where  the  appeal  is  taken  by  the 
method  adopted  in  the  case  at  bar.  Section 
8  of  that  rule  provides  that — 

"The  time  above  limited  may  be  extended  by 
written  stipnlation,  or  by  order,  based  on  affida- 
vit, showing  good  caase  therefor." 

Section  953a,  supra,  provides  that — 

"Upon  receiving  said  notice  it  shall  be  the  duty 
of  the  court  to  require  the  *tenographic  reporter 
thereof  to  trantcribe  fully  and  oompletely  the 
phonographic  report  of  the  trioL"  (Italics 
ours.) 

Section  1086,  Code  of  Civil  Procedure,  pro- 
vides that  a  writ  of  mandate — 

"may  bo  issued  •  •  •  to  any  •  •  •  per- 
son, to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins,  as  a  duty  resulting 
from  an  officio,  trust  or  station.    «    •    •  » 

Here,  then,  are  Indicated  various  methods 
which  appellant  might  have  pursued,  and  by 
so  doing  avoid  her  present  unfortunate  situ- 
ation, the  first  of  which  would  have  cost 
nothing  but  a  few  moments  for  the  prepara- 
tion of  the  necessary  papers^  and  their  serv- 
ice upon  the  stenographer.  The  second 
would  probably  have  produced  the  desired 
result  with  but  little  Inconvenience  or  ex- 
pense on  the  part  of  appellant  For  we  can- 
not believe  that  any  stenographer  would  dis- 
regard the  order  of  the  judge  in  whose  de- 
partment he  was  reporting,  particularly  upon 
such  Judge  calling  his  attention  to  the  case 
of  GJurlch  V.  Fleg,  supra.  The  latter  method 
— ^writ  of  mandate — without  doubt  would 
have  resulted  satisfactorily. 

With  these  facts  before  us,  and  consider- 
ing the  same  In  the  light  of  the  case  above 
cited  (where  the  Supreme  Court,  in  Intimat- 
ing what  might  l>e  considered  the  proper  pro- 
cedure, said:  "In  this  view  of  the  law  It 
was,  of  course,  within  the  power  of  the  ap- 
pellant to  have  had  mandate  Issued  against 
the  stenographic  reporter  to  comi>el  him  to 
flle  his  transcript  with  the  clerk  as  the  law 
contemplates,  and  in  ordinary  cases  appel- 
lant's failure  to  do  this  within  a  reasonable 
time  might  be  construed  to  be  such  lack  of 
diligence  as  to  Justify  the  dismissal  of  an 
appeal")— that  case  having  been  decided  July 
1, 1911,  more  than  eight  years  ago — we  think 
that  a  denial  of  respondent's  motion  would 
be  a  miscarriage  of  Justice,  and  would  tran- 
scend the  limits  of  both  precedent  and  rea- 
son. 

[3]  It  was  not  to  respondent's  interest  to 
take  any  steps  other  than  those  taken  here. 


Appellant  cannot  to  one  breath  Insist  that  she 
believes  her  attempted  appeal  to  be  well  tak- 
en and  in  the  next  that  It  is  immaterial  to 
her  whether  the  stenographer  ever  prepares 
and  flies  such  transcript  If  it  be  contend- 
ed that  appellant  had  the  right  to  await  the 
pleasure  of  the  stenographer,  we  answer  that 
In  availing  herself  of  such  right  she  must 
use  It  in  such  a  way  as  not  to  Infringe  upon 
the  rights  of  respondent  here.  There  being, 
as  we  have  seen,  legal  methods  by  at  least 
one  of  which  appellant  could  have  compelled 
the  reporter  to  act,  and  falling  or  refusing  to 
avail  herself  thereof,  she  cannot  now  be  pei^ 
mittcd  to  take  advantage  of  her  own  neglect 
and  by  so  doing  defeat  this  motion.  In  our 
opinion  the  legal  maxim,  "The  law  hdps  the 
vigilant,  before  those  who  {deep  on  their 
rights,"  applies  here. 

It  Is  therefore  held  that  because  of  th« 
facts  with  which  we  are  confronted,  and  for 
the  reasons  herein  expressed,  the  motion  pre- 
sented must  be  granted. 

The  appeal  is  dismissed. 

We  concur:  FINLAISON,  P.  J.;  WEEL- 
LER,  J. 


CRAIG  V.  GOMES  et  al.    (Civ.  3347.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    May  25,  1920.) 

Limitation  of  actions  «s>48(7)— Junior  mort- 
gage  not   prior  where  senior   mortgagee   In 
possession,  though  mortgage  barred  by  linU 
tationt. 
Where   mortgagors   sold   mortgaged   prop- 
«rty  and  took   second   mortgage  thereon,  and 
where  purchasers  sold  property  to  holders  of 
first    mortgage,    who    took    possession    before 
their  first  mortgage  became  due,  mortgagor's 
assignee   of   second   mortgage,   on   foreclosure 
thereof,  after  first  mortgage,  was  barred  by 
limitations,  and,  while  holders  thereof  were  in 
possession  of  land,  was  not  entitled  to  prior- 
ity over  first  mortgage  because  of  its  being  out- 
lawed,   since    mortgagees   in   possession   could 
not  be  ejected  nor  interfered  with  in  any  man- 
ner   until    payment    of    mortgage    debt,    even 
though  mortgage  was  barred  by  limitations. 

Appeal  from  Superior  Court,  Santa  Cruz 
(bounty;  BenJ.  K.  Knight,  Judge. 

Action  by  E.  S.  Craig  against  Ik  R.  Gomes 
and  others.  From  judgment  rendered,  plaln- 
tlfT  appeals.    Affirmed. 

H.  S.  Craig,  of  Oakland,  in  pro.  per. 
Sans  &  Hudson,  of  ^WataonviUe,  tor  re- 
spondents. 

KOFOBD,  Judge  pro  tem.  The  appeal  Is 
on  the  judgment  roll,  and  the  following  state- 
ment of  facts  Is  taken  from  the  findings: 

J.  L.  Rankin  (plaintiff's  assignor)  and  bis 
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*ite,  on  Jidy  12,  1013,  executed  a  |8,000 
mortgage  due  In  one  year,  1914,  to  Lillian  R. 
Uigman.  This  mortgage  was  asBlgaed  by 
tbe  mortgagee  and  her  successors  several 
times,  and  came  at  last,  on  January  6,  1914, 
to  defendants  L.  B.  Gomes  and  Mary  Gomes, 
his  wife.  After  tbe  making  of  said  mortgage 
Bankin  and  wife  transferred  or  sold  the 
mortgaged  premises  to  James  Lomaa,  bis 
wife,  and  William  R.  Orr,  and  tbe  said  gran- 
tees either  coincidently  or  later  (the  find- 
ings do  not  show  .which)  executed  to  said 
Rankin  a  second  mortage  on  the  property 
for  $1,500  on  Slay  4,  1914. '  This  is  the  mort- 
gage which  plaintiff,  as  the  assignee  of  said 
Rankin  and  wife,  foreclosed  in  tbe  court  be- 
low. On  September  11,  1016,  tbe  Lomases 
and  said  Orr,  wtto  had  purchased  from  tlie 
Rankias  as  aforesaid,  conveyed  the  property 
to  defendant  It.  R.  Gomes  and  Mary  GtHues. 
Thereupon  Gomes  and  wife  were  the  owners 
of  the  property,  and  also  tbe  mortgagees  in 
the  first  mortgage,  and  the  mortgage  bad 
not  then  outlawed.  Then  on  September  29, 
1016,  Mary  Gomes  transferred  to  her  hus- 
band, L.  R.  Gomes,  all  her  interest,  both  in 
tbe  property  as  a  part  owner,  and  in  tbe 
said  $3,000  mortgage,  as  mortgagee.  The 
defendant  L.  R.  Gomes  has  been  the  owner 
and  in  ppssession  ever  since  the  last-named 
date.  It  is  therefore  to  be  seen  ftutt  tbe  de- 
fendant went  into  possession  before  bis  mort- 
gage outlawed. 

This  suit  by  plaintiff  to  foreclose  the  sec- 
ond mortgage  of  $1,500  was  commenced 
shortly  after  tbe  first  mortgage  had  become 
barred  by  the  statute  of  limitations.  The 
decree  of  foreclosure  provides  that  tbe  first 
mortgage  of  $.3,000,  although  barred  by  tbe 
statute  of  limitations,  is  a  first  lien  and  prior 
to  the  lien  of  plalntifTs  $1,500  mortgage. 

The  sole  question  on  appeal  raised  by 
plaintiff  is  that  the  first  mortgage  should  not 
have  been  given  a  priority  over  his  mortgage 
on  account  of  its  being  outlawed. 

Plaintiff  does  not  contend  that  there  has 
been  a  merger,  and  merger  is  not  applicable 
under  the  facts.  See  Anglo-California  Bank 
V.  Field,  146  Cal.  644,  80  Pac.  1080,  and  164 
Cal.  613,  98  Pac.  267.  He  contends  for  the 
application  of  the  principle  that  a  Junior 
mortgagee  may  invoke  the  aid  of  the  statute 
of  limitations  against  a  prior  mortgage,  even 
though  the  mortgagor  of  the  prior  mortgage, 
as  between  Iilmself  and  the  mortgagee,  may 
have  waived  its  protection.  Wood  v.  Good- 
fellow,  43  Cal.  185;  California  Bank  v. 
Brooks,  126  Cal.  198,  69  Pac.  302;  Bran- 
densteln  v.  Johnson,  140  Cal.  29,  73  Pac.  744. 

Tbe  defendant  contends  for  the  application 
of  the  principle  that  a  mortgagee  in  posses- 
sion, even  though  his  mortgage  l>ecome8  bar- 
red, cannot  be  ejected  nor  interfered  with  in 
any  manner  by  the  mortgagor  until  tbe  mort- 
gage debt  is  paid.     Spect  v.  Spect,  88  Cal. 


4^,  26  Pac.  203,  18  Ij.  B.  ▲.  137,  22  Am.  St. 
R^.  314;  Brandt  v.  Thompson,  91  Cal.  462, 
27  Pac.  763 ;  Peshine  v.  Ord,  119  Cal.  312,  61 
Pac.  536,  63  Am.  St.  Rep.  131 ;  Faxon  v.  All 
Persons,  166  Cal.  707,  137  Pac.  919,  L,  R.  A. 
1916B,  1209 ;  Cameron  v.  Ah  Quong,  175  Cal. 
377,  384,  165  Pac.  961. 

We  think  that  this  is  the  correct  principle 
to  apply  here.  Rankin  (plaintiff's  assignor) 
is  the  very  man  who  executed  tbe  first  mort- 
gage. In  morals  and  equity  he  should  pay 
It  l)efore  he  Is  given  any  Judgment  which 
m"ay  result  in  ousting  the  first  mortgagee. 
The  mortgagee  In  possession  went  Into  pos- 
session before  bis  mortgage  became  barred. 
Tbe  second  mortgage  was  executed  while 
tbe  first  was  a  valid  subsisting  first  lien,  not 
barred,  and  not  even  due. 

The  cases  relied  upon  by  appellant  do  not 
deal  with  a  first  mortgagee  In  possession, 
and  their  doctrine  cannot  be  extended  to  a 
case  of  this  kind  in  violation  of  such  plain 
equitable  considerations  as  exist  here.    While 
plaintiff  here  is  tbe  assignee  of  Rankin,  he 
has    no   greater    rights    than   his    assignor. 
Furtiiermore,  tbe  doctrine  of  the  cases  lasti 
cited  has  been  extended  to  the  assignee  of, 
the  original  mortgagor  and  is  not  limited  to  • 
the    mortgagor    himself.      Cameron    v.    Ah 
Quong,  175  Cal.  377,  165  Pac.  961. 

The  Judgment  Is  therefore  affirmed. 

We  concur:    WASTE,  P.  J. ;  RICHARDS,  J. 


FURLOW  PRESSED  BRICK  CO.  v.  BALBOA 
IJKND  &  WATER  CO.  et  al.    (Civ.  2975.) 

(District    Court   of   Appeal,    Second   District, 
Division  1,  California    May  14, 1920.) 

[This  case,  which  appeared  in  tbe  advance 
sheets,  was  included  by  inadvertence  before  it 
was  ready  for  publication,  and  has  been  taken 
out  of  the  permanent  edition.] 


NOBLE  V.  NOBLE. 

(Supreme  Court  of  Oregon.     Sept.  28,  1920.) 

i.  Dlvoroe  «=393 (3)— Complaint  held  to  show 
eruei  and  inhuman  treatment. 
Complaint  for  divorce  of  husband  against 
wife,  charging  cruel  and  inhuman  treatment  and 
personal  indignities  through  free  asHociatlon 
with  other  men  while  plaintiff  was  in  the  mili- 
tary service  in  France,  helA  to  state  facts  suffi- 
dent  to  constitute  a  cause  of  snit. 

2.  Dlvoroe  «s>9 1— Complaint,  using  word  "ntm 
ident"  Instead  of  "Inhabitant,"  sufficient.     . 
Husband's  complaint  for  divorce  for  cruel 
and  inhuman  treatment  and  personal  indigni- 
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tiea,  allepng  that  plaintiff  liad  been  a  "reai- 
dent"  of  Oregon  ever  since  the  marriage  of  the 
parties  in  1917,  was  sufficient  to  give  the  conrt 
jurisdiction,  though  not  using  the  term  "in- 
habitant," the  words  "resident",  and  "inhab- 
itant" being  nsed  synonymously  in  L.  O.  L.  § 
609,  requiring  plaintiff  in  suit  for  divorce  to  i 
be  an  inliabitant  of  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inhabit- 
ant;  Resident.] 

3.  Divorce  <&5>I04— Afflendment  to  show  plain- 
tiff "Inhabitant"  of  state,  as  well  as  "resl- 
'    dent,"  held  proper. 

In  a  husband's  suit  for  divorce,  the  com- 
plaint alleging  that  he  was  a  "resident"  of  the 
state,  though  such  amendment  was  unneces- 
sary, the  trial  court  had  a  right  to  permit 
amendment  of  the  complaint  by  inserting  the 
words  "and  an  inhabitant"  after  "resident"  to 
bring  it  beyond  all  doubt  within  L.  O.  L.  {  509. 

Department  2. 

Appeal  from  Circuit  Court,  Coos  County; 
John  S.  Coke,  Judge. 

Suit  for  divorce  by  John  0.  Noble  against 
Elsie  Vivian  Noble.  From  decree  for  plain- 
tiff, defendant  appeals.     Affirmed. 

This  is  a  suit  for  divorce.  The  complaint 
alleged,  in  substance,  the  marriage  of  the 
parties  In  Coos  county.  Or.,  on  April  23, 
1917;  that  plaintiff  has  been  a  resident  of 
the  state  of  Oregon  ever  since  said  marriage, 
and  charged  defendant  with  cruel  and  In- 
human treatment  and  personal  Indignities, 
rendering  life  burdensome,  the  substance  of 
such  charge  being  as  follows:  That  this  plain- 
tiff was,  on  or  about  the  4th  day  of  December, 
A.  D.,  1917,  duly  Inducted  Into  the  military 
service  of  the  United  States  of  America,  and 
was  sent  to  France  and  there  engaged  In 
the  war  against  Germany  and  her  allies 
with  the  American  Expeditionary  Forces; 
that  while  this  plaintiff  was  In  such  military 
service,  the  said  defendant,  disregarding  her 
marital  status  and  the  rights  of  this  plaintiff, 
went  to  Portland,  Or.,  and  there  represented 
to  various  and  divers  persons  that  she  was  a 
single  woman,  and  during  the  entire  time 
there  went  by  the  name  of  Elsie  Wolfe,  her 
maiden  name,  among  the  persons  with  whom 
she  was  thrown  in  contact,  and  thereafter 
began  to  accompany  and  go  to  dances  with 
other  men,  the  names  of  whom  are  unknown 
to  this  plaintiff,  and  allowed  such  other  men 
to  call  upon  her  constantly  and  associated 
with  them  in  public  places  In  said  city  of 
Portland  Intimately  and  in  the  same  manner 
as  if  she  were  unmarried,  and  conducted  her- 
self in  an  unbecoming  and  unseemly  manner 
with  them,  and  in  the  presence  of  mutual 
acquaintances  of  the  plaintiff  and  defendant 
spoke  disparagingly  of  this  plaintiff,  and 
stated  that  she  would  never  return  to  him, 
and  so  conducted  herself  as  to  cause  a  great 
public    scandal    among    the    acquaintances. 


friends,  and  relatives  of  this  plaintiff,  all  of 
which  became  known  to  this  plaintiff  on  his 
return  trova  France,  and  caused  him  great 
mental  pain  and  suffering,  and  greatly  and 
deeply  humiliated  him,  and  all  of  which  acts, 
statements,  and  conduct  of  the  defendant 
were  calculated  to  have  such  effect,  and  were 
done  by  the  defendant  purposely  and  Inten- 
tionally and  with  intent  to  wound  and  in- 
jure the  feelings  of  the  plaintiff  and  to  bring 
public  disgrace  upon  him  and  Into  the  con- 
tempt of  all  right-thinking  persons,  and  all 
of  which  will  cause  the  impairment  of  the 
plaintiff's  health  and  tends  to  permanently 
destroy  his  peace  and  happiness,  and  will 
so  do  unless,  the  bonds  of  matrimony  are 
dissolved  and  the  plaintiff  Is  freed  from  Ills 
marital  obligations  and  duties. 

The  defendant  answered,  denying  the 
charges,  and  alleging  that  plaintiff  has  been 
guilty  of  cruel  and  Inhuman  treatment  in 
falsely  making  and  circulating  reports  of  the 
character  set  forth  In  the  complaint,  and 
asked  for  a  decree  of  divorce  from  plaintiff. 

T7pon  the  trial  the  court  found  in  favor 
of  plaintiff  upon  all  the  allegations,  and  later 
a  decree  was  entered,  granting  plaintiff  a 
divorce. 

After  the  testimony  had  been  taken  and 
before  a  decree  had  been  entered,  the  de- 
fendant's counsel  moved  the  court  to  dismiss 
the  suit  for  the  reason  that  the  complaint 
did  not  state  facts  sufflcieHt  to  constitute  a 
cause  of  suit,  and  because  the  court  did  not 
have  Jurisdiction,  for  the  reason  that  there 
was  no  pleading  or  proof  that  plaintiff  was 
an  inhabitant  of  the  state  at  the  commence- 
ment of  the  action  and  for  one  year  prior 
thereto,  as  required  by  section  609,  D.  O.  t,. 
Thereupon  the  plaintiff's  counsel  asked  and 
obtained  leave  to  amend  the  complaint  to 
correspond  with  the  proof  by  inserting  the 
words  "and  an  Inhabitant"  after  the  word 
"resident,"  which  application  was  allowed, 
and  thereafter  findings  and  a  decree  were 
made  and  entered,  as  above  stated,  from 
which  decree  defendant  appeals. 

Seneca  Fonts,  of  Portland  (Chas.  I.  Beigard, 
of  Council  Bluffs,  Iowa,  on  the  brief),  for 
appellant 

L.  A.  I/llJeqvlat,  of  Portland,  for  respond- 
ent 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1,  2]  Without  going  into  the  matter 
In  detail  we  are  of  the  opinion  that  the  com- 
plaint states  facts  sufficient  to  constitute 
a  cause  of  suit,  and  such  of  the  testimony 
as  has  been  brought  here  in  the  transcript 
supports  the  finding  of  the  court.  The  Juris- 
dictional question  raised  seems  to  depend 
upon  a  supposed  distinction  toetween  the 
word  "resident"'  as  used  In  the  complaint 
and  the  word  "Inhabitant"  used  In  section 
609,  L.  O.  L.    In  fact  the  brief  sutailtted  by 
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defendant  seemg  to  be  predicated  entirely' 
upon  tbl3  supposed  disttactlon.  We  are  of  | 
the  opinion  that  whatever  subtle  distinction 
may  be  drawn  in  the  definition  of  these 
terms  by  lexicographers,  or  in  other  statutes, 
they  are  synonymous  so  far  as  this  statute 
is  concerned.  A  reading  of  the  section,  as 
italicized  below,  makes  this  construction  evl- 
dent    It  reads  as  follows: 

"In  a  suit  for  the  dissolution  of  the  marriace 
contract,  the  plaintiff  therein  tniist  be  an  in- 
haltiiant  of  the  state  at  the  commencement  of 
the  suit,  and  for  one  year  prior  thereto ;  which 
retidenee  shall  b«  sufficient  to  give  the  court  ju- 
risdiction, without  regard  to  the  place  where 
the  marriage  was  solemnized,  or  the  cause  of 
suit  arose." 

The  words  are  used  Interchangeably  and 
It  is  not  probable  that  the  Legislature  ever 
had  In  mind  a  construction  which  might 
in  some  instances  prevent  a  bona  flde  resi- 
dent of  the  state  from  prosecuting  a  cause 
of  suit  for  divorce,  arising  during  his  tem- 
porary or  enforced  physical  absence  from 
the  states 

None  of  the  cases  dted  from  this  state, 
when  properly  considered,  sustain  appellant's 
contention.  In  Miller  v.  Miller,  67  Or.  359, 
186  Pac.  IS,  It  is  true  Justice  Burnett  quotes 
from  an  opinion  of  Justice  R.  S.  Bean  in 
which  the  latter  drew  a  distinction  between 
residence  and  domicile,  saying  that  they 
were  not  synonymous,  but  in  the  main  opin- 
ion Justice  Burnett  held  that  a  person  who 
had  been  absent  in  Idaho  for  three  years, 
and  who  then  returned  to  a  former  residence 
in  Oregon,  she  all  the  time  during  her  ab- 
sence having  had  the  intuition  to  return, 
was  such  a  resident  and  inhabitant  of  Oregon 
as  to  bring  her  within  section  600,  L.  O.  L. 
In  the  opinion  Mr.  Justice  Burnett  treats 
tb«  words  "resident"  and  "inhabitant"  as 
synonymous,  as  shown  In  the  following  quo- 
tation: 

"In  determining  the  residence  or  permanent 
habitation  of  the  plaintiff,"  etc. 

And  again,  quoting  from  a  Wyoming  de- 
cision: 

"We  think  the  rule  is  that  the  wife's  residence 
is  that  of  her  husband,  save  in  exceptional 
cases,"  etc. 

To  the  writer  the  case  seems  strongly  In 
favor  of  respondent's  position  here. 

Reed's  Will,  48  Or.  500,  87  Tac.  703,  cited 
by  counsel  for  appellant,  was  not  a  case 
arising  under  the  statute  now  under  con- 
sideration. In  it  the  court  considered  gen- 
erally the  relation  of  domicile  to  residence 
and  the  opinion  has  little  bearing  upon  the 
present  contention. 

The  next  case  cited  by  appellant  is  Parrish 
V.  Parrish,  .62  Or.  160,  06  Pac.  1066.     The 


kobi;b  1063 

p.) 

case  is  not  In  point  here.  In  that  case  the 
complaint,  while  alleging  that  the  marriage 
was  solemnized  In  this  state  and  that  the 
plaintiff  resided  In  this  state  at  the  com- 
mencement of  the  suit,  did  not  allege  that 
he  had  so  resided  for  a  year  next  preceding 
the  institution  thereof;  the  distinction  urged 
here  was  not  considered  and  it  is  a  fair  in- 
ference from  the  whole  opinion  that,  if  plain- 
tiff had  alleged  in  that  case  what  is  pleaded 
as  to  residence  in  the  Instant  case,  It  would 
have  been  held  sufficient 

Holton  v.  Holton,  64  Or.  200,  129  Pac.  532, 
48  L.  B.  A.  (N.  S.)  779,  is  not  in  point  In 
that  case  the  plaintiff  sued  for  a  divorce  and 
made  no  allegation  whatever  in  reference 
to  his  own  residence.  The  plaintiff  obtained 
a  decree,  and  15  months  afterwards  moved 
for  leave  to  amend  the  complaint  and  find- 
ings of  fact  so  as  to  conform  to  the  proof 
showing  his  lawful  residence  in  the  state. 
The  court,  over  defendant's  objection,  having 
made  such  an  order  nunc  pro  tunc  as  of  the 
date  of  the  original  decree,  the  defendant 
appealed  here,  where  we  held  that  the  court, 
not  having  had  jurisdiction  in  the  first  in- 
stance, could  not  obtain  It  by  such  an  order. 

There  is  not  a  single  primary  definition  of 
the  term  "residence"  that  does  not  include 
Inhabitancy,  and  not  a  single  primary  de- 
finition of  "inhabitant"  that  does  not  in  some 
way  include  residence.  There  are  some  re- 
finements in  the  secondary  definition  of  both 
terms  that  introduce  technical  distinctions, 
but  they  have  never  been  applied  to  statutes 
similar  to  this.  This  being  the  case,  the  use 
of  the  word  "resident"  Instead  of  "inhabit- 
ant" did  not  in  any  event  constitute  an  en- 
tire failure  to  state  a  Jurisdictional  fact,  but 
at  the  most  was  merely  an  imperfect  state- 
ment of  it  and  as  such  was  subject  to 
amendment  at  any  time  before  the  final  sub- 
mission of  the  cause. 

[J]  The  cause  had  not  been  finally  sub- 
mitted when  the  motion  to  amend  was  filed. 
It  appears  from  the  record  that  after  the 
testimony  had  been  taken  and  before  the 
final  decree  was  rendered,  defendant's  coun- 
sel filed  a  motion  which  recited  that,  all  the 
evidence  having  been  offered  and  both  parties 
having  rested  and  the  trial  having  been  con- 
eluded  and  the  cause  submitted,  the  defendant 
now  moves  the  court  for  an  order  dismissing 
the  cause  for  want  of  Jurisdiction  and  specify- 
ing the  grounds  urged  here.  Notwithstand- 
ing the  statement  in  the  motion,  that  the 
cause  had  been  submitted,  it  is  self-evident 
that  it  has  not  been,  as  defendant  was  by 
his  very  motion  contesting  vigorously  the 
right  of  the  court  to  proceed  further.  In 
this  state  of  the  case  plaintiff  asked  leave  to 
amend  by  inserting  the  term  "inhabitant," 
which  the  court  permitted,  and  thereafter 
decided  the  case  in  favor  of  plaintiff.  While 
the  amendment  was  unnecessary,  it  was  one 
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which  the  court  had  a  right  to  permit  In 
order  to  correct  an  expression  which  very 
technical   persons  might  deem  ambiguous. 
The  decree  Is  affirmed. 

HARRIS,   JOHNS,   and    BENNETT,    JJ., 
concur. 


ENNIS-BROWN  CO.  v.   RICHVALE   LAND 
CO.     (Civ.  2053.) 

(IMstrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  17,  1920.) 

Depositaries  €=94— Depositary  bound  to  retern 

a  "special  deposit." 
Where  purchaser  of  crop  of  com  sent  an 
advance  payment  therefor  to  crop  mortfagee 
"to  apply  on  purchase"  of  the  corn,  and  the 
crop  was  a  short  one,  so  that  the  advance  pay- 
ment was,  in  fact  an  overpayment  in  part,  the 
crop  purchaser  was  entitled  to  recover  the 
amount  of  the  overpayment  from  the  crop 
mortgagee,  under  Civ.  Code,  {f  1814,  1835,  as 
to  depositaries;  the  deposit  being  not  a  gener- 
al depocdt  but  a  special  deposit,  that  is,  one 
limited  to  a  specific  and  definite  purpose,  and 
the  title  not  passing  to  the  mortgagee  as  it 
would  have  done  if  the  deposit  had  been  general 
in  its  nature. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Special 
Depositl 

Appeal  from  Superior  Court,  Butte  Onm- 
ty;    H.  D.  Gregory,  Judge. 

Action  by  the  Ennls-Brown  Company 
against  the  RIchvale  Land  Company.  From 
Judgment    for   plalntltT,    defendant   appeals. 

Affirmed. 

J.  O.  Goldstein,  of  Chico,  for  appellant 
Victor  li.  Hatfirid  and  W.  H.  Hatfield,  both 
of  Sacramento,  for  respondent 

BURNETT,   J.     September   14,   1»17,   the 
Knnls-Brown  Company  entered  tnto  a  con- 
tract with  W.  B.  Linn  &  Son  whereby  the 
former  agreed  to  purchase  the  Egyptian  corn 
growing  upon  the  land  occupied  by  the  latter 
and  owned  by  them.    The  agreetl  price  was 
$50  i)er  ton,  "free  on  board  boat,"  and  It  was 
stipulated  tliat  an  advance  payment  of  $4,- 
500  should  be  made.    At  the  time  the  crop 
was  estimated  at  320  tons,  but  it  actually 
yielded   115,013  pounds,   anioiinting  at  said  i 
price  to  the  sum  of  $2,875.30.     Plulntiff  hav- 
ing adrauc-cd  said  sum  of  $4,500  was  there- 
fore entitled  to  the  return  of  $1,624.70.    The ; 
question  in  the  case  is  whether  the  cause . 
of  action  in  favor  of  plaintiff  for  this  amount ' 
Is  legally  against  said  Linn  &  Son  or  defend- 1 
ant  HIchvale  Land  Company.    On  September  < 
27,  1017,  defendant  wrote  plaintiff  stating,  in 
effect  that  the  former  understood  that  the 
latter  had  purchased  the  com  crop  of  Linn 


&  Son  and  that  said  RIchvale  Land  Oom< 
pany  had  a  crop  mortgage  on  said  crop  and 
would  expect  any  advancement  of  the  price 
to  be  made  to  said  company.  On  October  1, 
1917,  plaintiff,  not  referring  to  defendant's 
letter  of  September  27,  wrote  defendant  as 
follows: 

"Richvale  Land  Company,  Chico,  California- 
Gentlemen:  As  per  instructions  from  Mr.  Ax- 
tell,  we  herewith  inclose  you  our  check  of  $4,- 
500  to  apply  on  purchase  price  al  Egyptian  corn 
bought  from  W.  B.  Linn  &  Son.  Kindly  have 
Mr.  Linn  indorse  cbecic  in  your  favor  and  this 
will  keep  the  record  straight  at  your  end. 
Please  acknowledge  receipt  of  tlie  check  and 
oblige. 

"Very  tri^y,         Eanis-Brown  Company." 

The  next  day  defendant  answered  the  let* 
ter,  as  follows: 

"We  acknowledge  receipt  of  jour  check  for 
$4,500  to  apply  on  purchase  of  Egyptian  com 
from  W.  B.  Linn  &  Son.  Mr.  Linn  will  begin 
to  thresh  the  first  of  next  week. 

"Very  truly,       Richvale  Land  Company." 

The  foregoing  conespoodence  shows  the 
foundation  for  plaintiff's  claim  against  de- 
fendant for  the  balance  remaining  after  the 
purchase  price  of  said  com  was  paid. 

We  appreciate  all  that  has  been  said  by 
appellant  as  to  the  essentials  of  a  contract 
Of  course,  the  parties  must  agree  upon  its 
terms  before  it  becomes  a  legal  and  binding 
obligation,  A  proposition  made  by  one  party 
but  not  assented  to  by  the  other  is  of  no 
avail.  These  elementary  principles  need  no 
discussion,  but  we  are  entirely  satisfied  that 
appellant  has  made  a  wrong  application  of 
them.  We  may  admit  that  the  parties  herein 
might  hare  adopted  more  apt  language  to  ex- 
press their  intention;  at  least,  they  could 
have  been  more  definite  and  explicit  but  we 
must  not  expect  such  precision  and  a^uracy 
as  would  characterize  formal  Instruments  de- 
lll)erately  prepared  by  a  capable  attorney. 
However,  by  fair  intendment  and  common 
understanding  of  the  terms  employe^,  the 
letter  and  the  reply  being  considered  to- 
gether, the  correspondence  amounts  to  this: 
Plaintiff,  having  sent  to  defendant  the  sum 
of  $4,500,  directs  that  It  be  applied  to  a  sin- 
gle and  definite  purpose,  namely,  the  "pur- 
chase of  Egyptian  corn  bought  from  W.  B. 
Linn  &  Son."  There  was  no  uncertainty 
therein,  it  was  understood  what  purchase 
was  referred  to  and  what  price  was  to  be 
paid.  This  direction,  of  course,  excluded  the 
ai^Ucatlon  of  the  money  to  any  other  pur- 
pose. This  is  accordin.;  to  a  familiar  rule  of 
logic.  The  direction  would  not  have  been 
changed  in  effect  if  the  plaintiff  had  directed 
that  the  money  be  applied  "on  the  purchase 
of  said  com  and  used  for  no  other  purpose." 
The  defendant  accepted  the  money  and  agreed 
to  use  it  for  that  purpose.  It  is  true  that 
there  was  no  express  declaration  that. "we 
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agree  to  apply  tlie  money  to  that  purpose" 
tint  this  1^  necessarily  Inqdled  In  tbe  state- 
ment, "We  acknowledge  recdpt  of  your 
cbeck  for  ^,500  to  apply  on  purchase  of 
Egyptian  com  from  W.  B.  Linn  &  Son." 
Would  the  case  for  plaintiff  be  any  Wronger 
U  defendant  had  trrltten:  "We  acknowledge 
rece^  of  your  chedc  for  |4,600  and  we  will 
apply  it  on  tbe  purdiase  of  Egyptian  com 
from  W.  B.  Idmi  &  Son."  Tbe  acceptance  of 
tbe  money  for  a  d^lnlte  pnrpose  carries  tbe 
Implication  that  It  would  be  used  for  ttiat 
purpoae.  Thla  aeenm  too  idaln  to  require 
aigumeat  Tb«  money,  thciefore,  haring 
been  aoecpted  for  a  definite  and  specific  ob- 
ject, and  the  purpose  having  beea  aceom- 
plisbed,  what  Is  the  obligation  of  tbe  defend- 
ant as  to  tbe  residue,  which  was  not  needed 
for  the  purchase  of  the  com?  There  can 
hardly  b«  any  dlfFerence  of  opinion  as  to  that 
question..  Tbe  residue  belonged  to  plaintiff, 
and  It  was  tbe  legal  and  moral  duty  of  de- 
fendant to  return  it  to  the  owner. 

We  need  sot  quibble  as  to  the  proper  legal 
terminology  to  characterize  tbe  relation  of 
tbe  parties.  In  a  general  sense,  though,  it  is 
proper  to  say  that  a  trust  was  created  b^ 
express  agreement,  and  It  imposed  upon  de- 
fendant tbe  obligation  to  pursue  tbe  course 
we  have  indl<^ted.  More  apedflcally  stated, 
tbe  Bictavale  Laud  Company  became  a  volun- 
tary depositary  wltbln  tbe  meaning  of  sec- 
tion 1814  of  tbe  Civil  Code,  providing: 

"A  voluntary  deposit  is  made  by  sue  giving 
to  another,  with  his  oenscnt,  the  potgeasiou  of 
personal  property  to  keep  for  tbe  benefit  of  tbe 
former,  or  of  a  third  party.  The  person  giving 
is  called  the  depositor,  and  the  person  receiv- 
ing the  depositary." 

As  to  the  use  to  which  tbe  deposit  may  be 
put,  necessarily  tbe  will  of  tbe  depositor  con- 
trolB.  However,  tbe  Legislature,  in  section 
188a  of  tbe  Civil  Code,  has  recognised  this 
limitation  in  the  following  language: 

"A  depositary '  may  not  use  tbe  thing  depos- 
ited, or  permit  it  to  be  used,  for  any  purpose, 
without  the  consent  of  the  depositor." 

Herein  tbe  only  consent  granted  by  plain- 
tiff to  defendant  was  to  apply  the  money  "on 
the  purchase  of  Egyptian  corn  bought  from 
W.  B.  Linn  &  Son."  Tbe  depositary,  there- 
fore, had  authority  to  use  It  for  no  other 
pnrpose. 

At^iellant  makes  the  mistake  of  supposing 
that  dte  case  Involves  a  general  deposit, 
whereas,  we  are  dealing  with  a  special  de- 
posit It  Is  special  because  It  was  limited  to 
a  specific  and  definite  purpose.  The  title 
did  not  pass  to  def^dant  as  It  would  have 
done  If  tbe  deposit  had  been  general  in  its 
nature.  Tbe  deposit  constituted  a  baflment 
with  tbe  title  remaining  In  tbe  bailor,  and 
the  oallee  acquired  no  right  to  make  general 
use  of  the  property.  The  distinctlou  between 
tbe  two  kinds  of  deposits  is  clearly  pointed 
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out  in  Anderson  ▼.  Pacific  Bank,  112  Cal.  eOl, 

44  Pac.  1063,  32  L.  R.  A.  479,  53  Am.  St.  Rep. 

228,  and  People  v.  California,  etc..  Trust  Co., 

23  Cal.  App.  199, 187  Pac.  1111, 1115. 

Am)ellant  also  claims  that  the  trial  court 
erred  lu.  allowing  Interest  from  October  81, 
1917,  Instead  of  January  26,  1918,  when  the 
demand  was  made  for  the  payment  of  tbe 
residue.  No  doubt  tbe  general  rule  as  to  In- 
terest on  deposits  Is  correctly  stated  in  An- 
derson V.  Pacdfic  Bank,  supra,  and  Barrere  v. 
Somps,  113  Cal.  97,  45  Pac.  177,  672,  wherein 
it  Is  held  that  Interest  Is  allowable  from  the 
date  of  demand.  Herein,  however,  tbe  court 
found  on  sufficient  evidence  that  there  was 
an  actual  converslcm  of  the  money  on  said 
October  81;  and  section  8336  of  the  ClvU 
Code  permits  the  recovery  of  the  Interest 
from  that  time.  Moreover,  we  are  not  fur- 
nished wltb  a  copy  of  the  pleadings  upon 
which  tbe  action  was  tried,  and  we  must  as- 
sume that  no  Issue  was  toidered  as  to  this 
pplnt  Indeed,  we  mij^t  go  further  in  the 
assumption  that  It  was  admitted  lu  the  an- 
swer that  a  demand  was  made  on  said  Octo- 
ber 81.  It  may  be  added  that  tbe  reduction 
of  the  amount  recovered  would  be  inconsld^> 
able  If  effect  were  to  be  given  to  appellant's 
contention  In  this  resiiect 

The  Judgment  is  affirmed. 

We  concur:  NICOL,  Presiding  Judge  pro 
tem. ;  BART,  J. 


TENNANT  v.  CLINE  et  «l.    (Civ.  3085.) 

(District    Court   of  Appeal,    Second   District, 
Division  1,  California.     May  18,  1920.) 

Fraudulest  oonveyaaces  «=9308 (9) —Whether 
possession  of  chattels  changed  to  satisfy  stat- 
ute a  Jury  question. 
Whether  there  had  been  such  change  of 
possession  of  automobile,  alleged  to  have  been 
sold  by  a  husband  to  plaintiff,  snlng  for  con- 
version tbe  sheriff  ,who  seized  the  car  as  the 
husband's,  under  attachment  process  issued  at 
the  instance  of  the  wife,  as  satisfied  Civ.  Code, 
i  3440,  held  for  Uie  jury  under  the  evidence 
that  the  husband  was  living  with  plaintiff,  and 
that  both  he  and  she  used  the  car  after  the 
claimed  sale. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Louis  W.   Myers,  Judge. 

Action  by  Myrtle  Tennant  against  John  C. 
GUne  and  others.  From  judgment  for  de- 
fendants,  plaintiff   appeals.     Affirmed. 

Newmlre  &  Watkina.  of  Los  Angelee,  for 
appellant  r 

Joseph  Musgrove,  of  Loa  Angeles,  for  re* 
spondents. 

JAME£,  J.  Aivellant  brought  this  aottoa 
to  recover  for  tbe  alleged  conversion  of'  an  ' 
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antomobUe  which  Is  claimed  to  have  been 
Improperly  seized  under  at£acbment  process 
by  defendant  Cllne,  as  sheriff. 

Lucy  0.  Gentry,  In  a  divorce  action  against 
Harry  V.  Gentry,  obtained  Judgment  In  April, 
1016,  for  a  monthly  allowance  for  the  sup- 
port of  herself  and  minor  children  and  for 
an  additional  sum  of  $2,000,  which  repre- 
sented her  interest  In  the  community  prop- 
erty. The  judgment  remaining  unsatisfied 
in  February,  1919,  Lucy  C.  Gentry  caused 
the  sheriff  to  le^-y  on  the  automobile  of  which 
the  plaintiff  here  later  claimed  to  be  the 
owner.  From  the  statement  of  the  testimony, 
as  it  is  set  forth  in  the  bill  of  exceptions,  it 
appears  that  the  plaintiff  had  been  named  as 
the  corespondent  in  the  divorce  action 
brought  by  Lucy  O.  Gmtry  against  her  hus- 
band, and  that  for  a  long  period  of  time,  up 
to  the  date  when  the  automobile  was  taken 
under  the  writ,  Gentry  and  this  plaintiff 
lived  in  a  four-room  flat,  and  that  no  other 
I>erson  resided  therein ;  that  the  automobile 
in  qnestion  was  used  by  both  of  them.  The 
plaintiff  testified  that  she  was  the  owner  of 
the  automobile,  having  purchased  it  from 
Gentry  in  April,  1917,  paying  him  $150  for 
his  Interest  in  the  machine;  that  after  she 
received  the  bill  of  sale  Gentry  continued  to 
use  the  car  with  her  permission,  and  that 
both  of  them  drove  it ;  and  that  Gentry  had 
the  same  use  of  the  car  after  the  bill  of  sale 
was  made  as  be  had  before,  with  the  per- 
mission of  the  plaintiff.  The  testimony  of 
the  plaintiff  and  of  other  witnesses  further 
showed  that  in  all  dealings  with  respect  to 
the  purchase  of  the  car  and  the  payment  of 
the  installments  on  account  thereof,  and  the 
making  of  a  loan  which  was  obtained  when 
a  chattel  mortgage  (executed  by  Gentry)  was 
given  upon  the  security  of  the  machine,  Gen- 
try acted  alone,  excepting  that  one  bill  for 
repairs  amounting  to  a  considerable  sum 
was  paid  personally  by  the  plaintiff.  There 
was  testimony  of  the  daughter  of  the  Gentrys 
as .  to  a  statement  (made  subsequent  to  the 
alleged  making  of  the  bllf  of  sale)  by  plain- 
tiff wherein  the  plaintiff  affirmed  that  the 
automobile  belonged  to  Gentry.  The  deputy 
sheriff  who  served  the  writ  at  the  time  the 
car  was  taken  possession  of  by  the  sheriff 
testified  that  he  went  to  the  flat  occupied  by 
plaintiff  and  Gentry,  and  that  Gentry  went 
with  him  to  the  garage  in  the  rear  of  the 
flats  and  backed  the  automobile  out  of  the 
garage  to  the  street  and  turned  it  over,  say- 
ing: "Yon  won't  keep  that  car  long,  be- 
cause it  belongs  to  my  father." 
'  Defendants,  In  their  answer,  alleged  that 
the  pretended  sale  of  the  automobile  by  Gen- 
try to  the  plaintiff  was  fraudulently  made 
without  consideration  and  with  intent  to 
prevent  Mrs.  Gentry  from  reaching  the  prop- 
erty or  writ  of  execution  under  a  Judgment. 
The  ease  as  presented  to  the  Jury,  howevor, 
aeems  to  have  left  to  be  resolved,  not  the 


question  whetiiier  actual  fraud  was  Intended 
to  be  committed  in  the  regard  meqtloned,  bat 
whether,  under  secticm  8440,  Civil  Code,  there 
had  been  such  a  change  of  possession  and 
control  of  the  automobile  as  between  Gentry 
and  this  plaintiff  as  to  transfer  title  aB 
against  Mrs.  Gentry,  who  wa9  a  Judgment 
debtor  of  the  transferor.  That  section  re- 
quires, in  order  that  an  effectual  transfer  of 
title  of  personal  property  may  be  had,  that 
there  be  "an  actual  and  continued  cliange  of 
possession  of  the  things  transferred."  The 
trial  court  instructed  the  Jury  generally  as 
to  the  requirements  of  the  law  in  the  regard 
noted,  and  farther  gave  this  additional  In- 
stmction: 

"Ton  are  further  instructed  that  if  you  find 
that  H.  V.  Gentry,  prior  to  the  time  of  deliv- 
ering to  plaintiff.  Myrtle  Tennant,  said  bill  of 
sale,  dated  the  6th  day  of  April,  1917,  had 
the  use  of  said  antomobile,  and  that  thereafter 
subsequent  to  the  delivery  of  said  bill  of  sale 
he  still  continued  to  have  the  use  and  control 
of  said  automobile  in  the  same  manner  and  to 
a  like  extent,  that  there  is  no  such  delivery  aa 
the  law  contemplates  aa  requisite  to  coBstituta 
a  valid  transfer." 

It  Is  contraided  (hat  the  court  erred  In  so 
instructing  the  Jury,  and  It  is  argued  that 
because  of  the  relation  and  association  be- 
tween Gentry  and  the  plaintiff,  this  instruc- 
tion was  not  applicable  and  constituted  prej- 
udicial error.  We  are  cited  to  the  case  of 
Morgan  t.  Ban,  81  Cal.  93,  22  Pac.  S31,  6 
L.  B.  A.  679,  15  Am.  St.  Rep.  84.  In  that 
case  the  parties  between  whom  the  transfer 
was  alleged  to  have  been  made  of  a  mare, 
colt,  and  buggy  were  husband  and  wife,  and 
the  court  said  that,  notwithstanding  the  hus- 
band continued  to  have  the  use  of  the  prop- 
erty, the  wife  conld  maintain  her  title.  The 
court,  however,  stated  in  the  opinion  that 
it  had  been  proclaimed  by  the  husband  that 
the  property  was  that  of  the  wife  and  had 
been  publicly  known  and  recognized  as  hers 
by  all  who  used  it,  the  court  saying: 

"She  did  not  refuse  her  husband  the  use  of 
it,  but  she  did  take  it  into  possession  at  once 
and  continuously  keep  and  use  it  as  hers  as 
to  all  the  world,  and  it  was  not  in  any  way 
used  or  possessed  by  her  husband,  except  as 
subordinate  to  her  dominion,  possession,  and 
control." 

That  decision  doee,  to  some  extent,  bear 
the  Intimation,  as  appellant  contends,  that 
where  the  relationship  of  husband  and  wife 
exists  possession  by  the  husband  of  the  prop- 
erty alleged  to  hare  been  transferred  will 
not  preclude  the  wife' from  maintaining  her 
title.  However,  the  latter  case  of  Murphy  t. 
Mulgrew,  102  Cal.  647,  36  Pac.  8S7,  41  Am. 
St.  Rep.  200,  refers  to  Morgan  ▼.  Ball,. supra, 
and  contains  the  following  declarati<m: 

"The  fact  that  a  vendor  and  vendee  are  hus- 
band and  wife,  or  parent  and  child,  is  no  rea- 
son why  the  provisions  of  the  statute  should 
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receive  a  dHferent  or  more'  liberal  eoDstmction. 
Those  conditions  give  tlie  atatote  n«  additional 
elasticity.  The  role  of  conatmction  is  the  same 
in  all  cases,  and  the  relationship  existing  be- 
tween the  parties  is  a  matter  wholly  imma- 
terial." 

And,  moreover,  In  this  case  It  appears 
that  the  parties  were  not  related  at  all. 
They  occupied  the  saibe  four-room  flat  for 
reasons  of  their  own,  and,  so  far  as  the  evi- 
dence shows,  did  not  hold  a  partnership  In- 
terest In  the  partlcnlar  property  alleged  to 
have  been  converted.  It  was  for  the  jury  to 
determine  from  the  fSicts,  under  the  court's 
Instractions,  as  to  whether  there  had  been 
such  transfer  and  diange  of  possession  of 
the  property  as  would  sustain  plaintiff  In 
the  cause  of  action  asserted. 

The  Judgment  to  afBrmed. 

We  concur:    CONRBTT,  P.  J.;    SHAW,  J. 


GUY  V.  LEECH  et  al.    (Civ.  3376.) 

(District  Court  of  Appeal,  First  District,  Divl- 
tiou  2.  California.  Mny  22,  1920.  Hearing 
Denied  by  Supreme  Court  July  19,  1920.) 

1.  Estoppel  $=s>83 (3)— Seller  of  lumber  held 
estopped  as  against  building  mortgagee  to 
set  up  he  did  not  acoept  trust  deed  la  place 
of  Hen. 

Seller  of  lumber  to  coott  actor  who  rep- 
resented to  lender  to  contractor  on  mortgage 
that  trust  deed  to  him,  the  seller  of  lumber, 
would  be  inferior  to  the  building  loan  mortgage, 
held  estopped  as  to  set  up  against  the  mort- 
gagee that  be  did  not  accept  the  deed  in  pay- 
ment for  his  lumber  and  in  lieu  of  any  lien 
therefor. 

2.  Estoppel  «=»l  10— Building  mortgagee  not 
required  to  plead  as  against  material  man  as- 
serling  lien. 

Though  the  general  rule  is  that  an  estoppel 
must  be  pleaded,  there  is  an  exception  where 
the  party  is  without  knowledge  that  his  daim 
must  ultimately  rest  upon  an  estoppel,  as  in 
the  case  of  a  building  mortgagee  claiming 
against  one  who  sold  lumber  to  the  contractor, 
and  now  claims  a  lien  after  representing  to 
the  mortgagee  that  he  accepted  trust  deed  in 
place  thereof. 

3.  Appeal  and  error  <S=>ll22(2)  —  Appellate 
court  cannot  make  findings. 

The  appellate  court  has  no  power  on  ap- 
peal to  make  as  a  basis  for  Judgment,  findings 
for  the  trial  court 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Dana  R.  Weller,  Judge. 

Action  by  George  P.  Guy,  doing  business 
under  the  fictitious  name  and  style .  of  the 
Pico  Heights  Lumber  Company,  against 
Harry  R.  Leech  and  others,  and  Sarah  L. 


LEEGH  1067 

P.) 

Bond.     From  Judgment  decreeing  plaintiffs 

mechanic's  lien  to  be  superior  to  her  first 

mortgage,  the  last-named  defendant  appeals. 

Reversed. 

C.  L.  Kllgore,  Jas.  W.  Miller,  and  J.  E. 
Carson,  all  of  Los  Angeles,  for  appellant. 

G.  C.  De  Ganno  and  Haas  &  Dunnigan, 
all  of  Los  Angeles,  for  respondent. 

LANGDON,  P.  J.  This  is  an  appeal  by 
the  defendant  from  that  i>ortion  of  a  Judg- 
ment which  decrees  that  the  mechanic's  lien 
of  plaintiff  Is  superior  to  the  first  mortgage 
held  by  defendant  and  appellant  upon  cer- 
tain real  property  In  the  county  of  Los  An- 
geles. There  were  three  actions  involvin:; 
the  same  Issues,  which  were  consolidated  by 
the  trial  court  and  tried  at  the  same  time. 
In  one  of  the  actions  the  plaintiff  Haslwan- 
ter  sought  to  foreclose  a  mechanic's  lien, 
and  Sarah  L.  Bond,  the  appellant  here,  was 
made  one  of  the  defendants,  as  she  held  a 
first  mortgage  upon  the  property.  This  Hen 
was  decreed  to  be  superior  to  the  mortgage, 
and  appellant  does  not  object  to  this  portion 
of  the  judgment,  but  states  In  her  brief  that 
the  same  has  been  paid.  . 

In  the  second  suit  George  P.  Guy  sought 
to  enforce  a  mechanic's  lien  against  the 
property  and  to  have  it  declared  superior  to 
the  mortgage.  This  was  resisted  by  the 
mortgagee,  Bond.  Before  a  determination 
was  had  of  the  questions  raised  in  these 
suits,  the  mortgage  became  due  by  reason  of 
default  in  some  of  its  terms,  and  the  mort- 
gagee. Bond,  sought  to  foreclose  the  same  in 
yet  another  suit.  In  which  said  lien  claim- 
ants were  Joined  as  defendants.  It  was 
stipulated  that  the  complaints  in  the  me- 
chanic's Uen  foreclosures  should  be  consid- 
ered the  answers  and  cross-complalnts  of 
said  claimants  In  the  mortgage  foreclosure 
suit  of  Sarah  L.  Bond.  The  actions  were 
cousolidated,  and  the  oue  Issue  presented  In 
them  all  was  whether  or  not  the  mechojulc's 
Hen  of  the  respondent  was  superior  to  the 
mortgage.  The  court  found  that  It  was,  and 
from  such  determination  the  appellant  pros- 
ecutes this  appeal. 

The  facts  with  relation  to  this  question 
are:  Harry  R.  Leech  was  a  builder,  and  he 
borrowed  from  Sarah  L.  Bond  $3,000  for  the 
purpose  of  building  a  house.  For  this 
amount  he  gave  her  his  note,  which  was 
secured  by  a  mortgage  upon  the  house,  then 
partially  constructed.  Thla  mortgage  was 
dated  May  9  and  recorded  May  19,  1917. 
Leech  had  previously  built  houses,  which 
were  financed  by  building  loans,  and  bad 
purchased  the  lumber  therefor  from  the  re- 
spondent In  borrowing  the  money  to  carry 
on  the  work  he  bad  given  first  mortgages, 
and  the  respondent  had  furnished  the  lumber 
and  bad  taken  deeds  of  trust  subject  to  the 
\  first    mortgages    upon    the    property    upon 
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wblch  the  work  was  being  -  d(ne.  In  tbls 
instance  Leech  and  Gay — ^It  Is  admitted  by 
both  of  them — undertook  to  make  the  same 
arrangement,  and  Gay  agreed  to  furnish  the 
lumber  and  to  take  a  deed  of  trust  In  pay- 
ment therefor,  subject  to  the  first  mortgage. 
He  did  furnish  the  lumber  In  accordance 
with  tbls  understanding,  and  It  was  used  in 
the  construction  of  the  house.  This  con- 
struction work  was  well  under  way  \^hen 
Lieech  applied  to  Mrs.  Bond's  agent,  Patter- 
son, for  the  loan  of  $3,000.  Mr.  Patterson 
testified  that  he  called  up  Mr.  Guy  on  the 
telephone  when  Leech  applied  for  the  loan; 
that  he  told  him  that  he  considered  the  loan 
of  $3,000  "pretty  heavy,  but  Mr.  Leech  tells 
me  that  yon  are  taking  a  trust  deed  for  your 
lumber  and  material  which  would  help  the 
loan."  Patterson  then  told  Guy  that  one  of 
his  clients  was  already  "mixed  up"  in  some 
litigation  over  a  loan,  and  he  did  not  wish 
this  to  happen  again,  and  he  asked  him  ex- 
pressly, whether  he  was  taking  a  trust  deed 
for  the  lumber  and  material  subject  to  the 
first  mortgage,  and  Guy  said  "Yes."  The 
respondent  Guy,  in  his  own  testimony,  states 
that  he  has  heard  the  testimony  of  Mr.  Pat- 
terson, and  I  that  Mr.  Patterson  correctly 
testified  as  to  the  conversations  &nd  trans- 
actions between  them.  After  these  repre- 
sentations Mrs.  Bond  made  the  loan  on  May 
10,  1917.  In  June,  1917,  Leech  executed  a' 
trust  deed  to  Guy  for  $747,  the  amount  of 
the  lumber  bill.  He  executed  his  note  for 
said  amount  and  sent  it  to  Qny  directly, 
and  sent  the  trust  deed  securing  the  note  to 
be  recorded.  It  was  duly  recorded  on  June 
4,  1917,  and,  under  the  instructions  from 
Leech,  was  sent  by  the  recorder  to  Guy.  Ap- 
parently, so  far,  everything  was  satisfac- 
tory to  all  parties,  and  the  transactions 
were  Id  accordance  with  the  understanding 
of  all  persons  concerned.  It  is  because  of 
subsequent  events,  occurring  after  this  trust 
deed  went  into  effect,  that  Guy  seeks  to  es- 
cape the  effect  of  his  action  in  agreeing  to 
accept  the  trust  deed  in  payment. 

Within  a  month  Leech  became  involved  in 
financial  difficulties  and  did  not  complete  the 
house.  It  appears  from  the  record  that  the 
plumbing  and  a  portion  of  the  painting,  and 
other  minor  matters,  were  left  nncompleted, 
and  that  it  would  cost  about  $200  to  finish 
the  house.  Leech  ceased  work  upon  the 
house,  and  the  cement  contractor,  Halswan- 
ter,  who  bad  not  been  paid,  filed  his  notice 
of  lien  for  $230,  which  lien  was  adjudged  in 
these  consolidated  actions  to  be  superior  to 
the  mortgage,  and  is  not  disputed  by  the 
appellant. 

In  October,  1017,  Leedi  being  in  default 
in  the  payment  of  Interest  upon  the  first 
mortgage,  Mr.  Patterson,  the  representative 
of  the  mortgagee,  telephoned  to  Guy,  who 
had  the  trust  deed,  and  Guy  said  that  he 
would  pay  the  Interest  as  soon  as  he  could 
get  a  deed  from  Mr.  I^eecb  conveying  the 


property  to  him.  He  later  paid  the  Interest 
and  said  he  had  received'  a  deed  from  Lieech. 
Guy  had  called  upon  Leech  in  October  and 
had  asked  what  was  to  be  done  about  com- 
pleting the  house,  and  Leech  had  told  him 
that  he  was  trying  very  bard  to  dlsimse  of 
the  houae,  and  Gay  liad  snggeeted  that 
Leech  deed  the  property  to  him  to  avoid  Uie 
expense  asd  trouble  of  a  foredosore  of  his 
deed  of  trust.  Leech  asked  for  more  time, 
which  was  granted,  and  later,  npon  another 
request  from  Ooy,  be  exiecttted  a  qnltcUlm 
deed  to  Guy. 

In  November,  1017,  Ony  filed  his  notlee  of 
lien  and  returned  to  Leedi  the  trust  deed 
and  note  and  the  anitdalm  deed.  He  made 
no  reconv^anee  of  the  property,  bnt  merdy 
returned  to  Leech  the  evidences  of  the 
transfer  of  Intereat  to  himself.  So  far  as 
the  record  shows,  the  trust  deed  is  still  on 
record  mtreleased  and  affects  the  title  to 
this  property.  Guy  now  seeks  to  enforce  hia 
mechanic's  lien.  He  takes  the  position  that 
he  accepted  the  trust  deed  In  payment  for 
his  lumber  upon  the  .understanding  that  it 
was  to  be  snbject  only  to  the  first  mortgage, 
and  upon  the  understanding  that  the  house 
would  be  completed  by  Leech,  and  that,  as 
an  intervening  lien  has  accrued  and  the 
house  is  not  completed,  he  does  not  wIA  to 
rely  on  his  trust  deed,  but  wishes  to  enforce 
his  mechanic's  lien.  His  explanation  of  hia 
return  of  the  quitclaim  deed  to  the  property, 
given  to  him  in  October  by  Guy,  is  that  it 
was  not  a  grant  deed  and  was  not  signed 
by  the  wife  of  Leech,  and  that  therefore  it 
was  not  u  deed  satisfactory  to  him,  and  he 
had  consequently  retnme'd  the  Instrument  to 
Leech. 

We  may  eliminate  the  question  of  the  suf- 
fldency  of  the  second  deed  and  of  Guy's  ac- 
ceptance thereof;  for  it  appears  to  us  that 
the  facts  regarding  the  trust  deed  are  deci- 
sive of  this  case.  Bespondent  agreed,  as 
appears  by  his  own  testimony,  to  acc^t  the 
trust  deed  In  payment  of  his  debt,  wliich 
trust  deed  was  to  be  Inferior  to  the  bnlldlns 
money  mortgage  given  to  Mrs,  Bond.  He 
represented  to  Mrs.  Bond  that  this  would  be 
done  after  he  had  been  told  that  she  would 
consider  the  loan  a  heavy  one  unless  he 
agreed  to  do  this;  in  other  words,  he,  by 
bis  representations,  caused  her  to  believe  ia 
the  security  of  the  loan  and  to  advance  the 
money.  The  advancement  of  this  money  by 
her  for  the  building  was  an  advantage  to 
him,  as  he  was  selling  the  lumber,  and  had 
sold  lumber  under  such  conditions  to  Leech 
for  several  other  houses.  He  acted  in  ac- 
cordance with  his  representations  and  took 
the  trust  deed.  Hia  later  disappointment  In 
regard  to  the  action  of  Leech  in  not  paying 
the  cement  bill  and  In  not  completing  the 
house  cannot  affect  the  rights  of  Mrs.  Bond. 
This  is  a  matter  between  Guy  and  I«ech. 
The  arguments  of  respondent  that  Leech 
lias  not  f olflUed  his  part  of  the  coatractt  and 
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tlierefore  Guy  la  not  bonqd  thereby,  would 
be  pertinent  U  the  contest  waB  between 
Gny  and  Leech.  The  value  ot  Mrs.  Bond'B 
aecurlty  Is  Impaired  because  Leech  has  not 
completed  the  building,  and,  tor  the  same 
reason,  the  value  of  Guy's  security  Is  Im- 
paired. Leech  has  not  fulfilled  his  duty  to- 
ward either  of  them.  Each  took  this  chance 
with  reference  to  Leech.  There  appears  to 
be  no  reason  why  Guy  should  shift  his 
share  of  this  burden  upon  the  shoulders  of 
Mrs.  Bond  In  addition  to  her  own  share  of 
the  hurden. 

The  question  of  law  Involved  here  is  care- 
fully discussed,  both  upon  principle  and  au- 
thority. In  the  cases  cited  to  us  by  the  ap- 
pellant, most  of  which  are  reviewed  by  our 
own  Supreme  C!ourt  in  the  case .  of  Martin 
T.  Becker,  169  GaL  301,  at  page  309  et  seq., 
146  Pac.  665,  Ann.  Gas.  1916D,  171.  It  Is 
said  in  the  case  of  Martin  v.  Becker,  supra, 
In  enumerating  the  different  classes  of  cas- 
es In  which  the  taking  of  new  or  additional 
security  operates  to  destroy  an  existing  Uen, 
that,  where  it  would  be  fraud  upon  other 
claimants  to  permit  the  earlier  lien  to  be 
held  valid,  equity  interposes  and  declares  it 
to  have  been  waived  or  lost  by  the  taking  of 
the  later  security,  or,  what  is  in  effect  the 
same,  erects  a  bar  to  its  enforcement. 

[1 , 2]  The  respondent  is  estopped  to  set 
np  as  against  this  appellant  that  be  did  not 
acc^t  the  trust  deed  In  payment  for  his 
material  and  in  lieu  of  any  Ilea  which  the 
law  allowed  to  him  therefor.  Respondent 
seeks  to  avoid  the  force  of  the  facts  consti- 
tuting the  estoppel  by  reason  of  the  fact 
that  the  estoppel  was  not  pleaded.  While  it 
is  true  that  the  general  rule  requires  an  es- 
toppel to  be  pleaded,  yet  it  has  been  held 
that  there  Is  an  exertion  to  this  rule  where 
the  party  is  without  knowledge  that  his 
claim  must  ultimately  rest  upon  an  estoppel. 
Donnelly  v.  S.  F.  Bridge  Co.,  117  Gal.  417, 
49  Pac.  669.  In  the  present  case  the  appel- 
lant did  not  rely  upon  an  estoppel  as  the 
foundation  of  her  claim.  She  believed  and 
alleged  that  Guy  had  accepted  the  trust  deed 
in  payment  of  his  debt  The  evidence  upon 
the  trial  dlsdoeed  the  fact  that  Guy  was 
denying  his  acceptance  of  this  trust  deed. 
In  rebutting  this  contention,  facts  were  in- 
troduced in  evidence  which  would  constitute 
an  estoppel.  Under  such  circumstances  ap- 
pellant was  entitled  to  take  advantage  of 
these  facts,  although  they  had  not  been 
pleaded.  It  is  said  In  Blood  v.  La  Serena  L. 
&  W.  Co.,  113  Cal.  221,  41  Pac.  1017,  45  Pac. 
262,  that  an  esti^pel  in  pals  may  be  shown 
by  way  of  equitable  rebuttal,  and  that  it  is 
only  when  the  plaintiff  must  rely  upon  an 
estoppel  in  pals  in  order  to  maintain  his  ac- 
tion at  all  against  the  defendant  that  It 
must  be  pleaded.  In  the  present  case  it  is 
admitted  that  Guy  agreed  to  take  the  trust 


deed  in  payment ;  the  tni9t  deed  to  him  was 
put  upon  record;  he  had  told  Mrs.  Bond's 
agent  that  he  would  accept  it  subject  to  the 
first  mortgage,  and  she  alleged  that  be  had 
so  acc^ted  it  in  payment.  It  was  only 
when  he  sought  to  evade  these  facts  that 
the  estoppel  needed  to  be  Invoked  as  an 
equitable  rebuttal. 

[3]  There  are,  however,  no  findings  upon 
which  we  could  order  a  Judgment  to  be  en- 
tered decreeing  the  priority  of  appellant's 
mortgage  lien.  We  have  no  power  to  make 
findings  for  the  trial  court  Blood  v.  La 
Serena  L.  &  W.  Co.,  supra.  Therefore  the 
Judgment,  In  so  far  as  It  relates  to  the  Uen 
of  the  respondent  Guy,  and  in  so  far  as  It 
decrees  that  lien  to  be  superior  to  the  mort- 
gage of  the  appellant,  is  reversed. 

We  concur:  NOUBSB,  J.;  B&IXTAIN.J. 


GEORGE  et  al.  v.  8TENSLAND  St  ai. 
(Civ.  3378.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 2,  California.  May  21,  1920.  Hearing 
Denied  by  Supreme  Court  Jnly  19,  1920.) 

1.  Appeal  asd  error  «s»l  170(1)— Lack  of  sarv- 
loe  on  husband  of  defendant  wife  harmless 
to  wife. 

Where  a  wife,  sued  tor  legal  services  in 
connection  with  her  separate  estate  and  trans- 
actions before  marriage,  was  aided  in  her  de- 
fense at  every  step  by  her  hasband,  a  practicing 
attorney,  the  fact  that  he  was  not  served 
though  named  in  the  complaint  as  a  defendant 
as  John  Doe  was  hnrmless  to  the  wife,  and  no 
ground  for  reversal  of  judgment  against  her 
alone,  under  Const,  art.  6,  |  4%. 

2.  Appeal  and  error  «s>l073(3)  —  Defendant 
called  Indifferently  by  two  names  may  not 
oompiain  of  Judgment  In  one  of  suoh  names. 

Defendant  wife,  called  indifferently  by  the 
name  of  Clarke  or  Stensland,  who  adopted  the 
latter  name  in  her  notice  of  appeal,  the  two 
persons  being  completely  identified  in  the  record 
as  herself,  cannot  complain  that  judgment  was 
entered  against  her  in  the  name  of  Clarke- 
Stenaland. 

Appeal  from  Sui>erior  (Jourt  San  Diego 
County ;  W.  A.  Sloane,  Judge. 

Action  by  Jesse  George  and  Charles  B.  Mc- 
Ck>y,  copartners,  against  Elisabeth  G.  Clarke 
Stensland,  sued  as  Elizabeth  G.  Clarke,  and 
John  Doe.  From  Judgment  for  plaintiffs,  de- 
fendant Stensland  appeals.    Affirmed. 

Theodore  Stensland  and  J.  T.  Beed,  both 
of  San  Diego,  for  appellant 

Jesse  George  and  Charles  B.  McCoy,  both 
of  San  Diego,  for  respondents. 
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I/ANODON,  P.  3.  Thte  Is  an  appeal  by  the 
defendant,  Elizabeth  O.  Clarke,  from  a  judg- 
ment entered  on  a  verdict  of  a  Jury  for  $514, 
In  the  superior  court  of  San  Diego  county, 
in  an  action  for  the  recovery  of  the  reason- 
able value  of  attorneys'  fees  for  professional 
services  rendered  by  the  plaintiffs  to  the 
appellant 

This  appeal  was  originally  taken  not  only 
from  the  Judgment,  but  also  from  an  order 
denying  a  new  trial,  and  from  an  order  of 
nonsuit  on  a  cross-complaint,  and  from  an 
order  made  In  proceedings  supplementary  to 
Judgment  and  execution.  It  is  stated,  how- 
ever, by  the  appellant  In  her  opening  brief, 
'  that  she  "waives  and  abandons  any  and  all 
her  rights  to  appeal  from  said  order  denying 
a  new  trial,  and  from  said  order  in  supple- 
mentary proceediugs,"  and  prosecutes  her 
appeal  exclusive  thereof. 

The  principal  point  argued  by  the  appel- 
lant, and  the  one  she  states  to  be  the  Impor- 
tant feature  of  the  case.  Is  that  the  Judgment 
was  erroneously  entered  by  reason  of  the 
fact  that  said  Judgment  was  entered  against 
a  married  woman  in  a  cause  in  which  she 
was  sued  as  the  wife  of  another  party  de- 
fendant, named  In  the  complaint  as  "John 
Doe,"  and  said  husl>and  of  appellant  was  not 
served  with  summons  in  the  action. 

The  facts  pertinent  to  a  discussion  of  the 
objection  present  some  unusual  features,  and 
It  will  be  necessary  to  state  them  rather  ful- 
ly. The  plaintiffs  sued,  as  aforesaid,  to  re- 
cover for  legal  services.  The  defendants 
named  in  the  complaint  are  Elizabeth  (i. 
Clarke  and  John  Doe.  It  is  set  out  in  the 
complaint  that  the  services  for  which  recov- 
ery Is  sought  were  contracted  for  by  the  de- 
fendant, Ellzal>eth  O.  Clarke,  "being  then 
and  there  an  unmarried  woman,  and  in  the 
management  of  her  own  affairs."  It  is  fur- 
ther set  out  In  the  complaint  as  follows: 

"Plaintiffs  further  allege  that  they  are  in- 
formed and  believe,  and  on  such  information 
and  belief  allege,  that  since  this  cause  of  action 
accrued,  the  defendant,  Elizabeth  6.  Clarke, 
has  married  one  John  Doe,  whose  true  name 
is  unknown  to  these  plaintiffs,  but  the  plaintiffs 
have  not  sufficient  information  to  determine 
whether  or  not,  if  defendant  is  married,  her 
husband  is  a  necessary  party  defendant,  and 
plaintiffs  pray  that  if  it  shall  appear  that  the 
said  defendant,  Elizabeth  6.  Clarke,  is  married 
and  that  her  husband  is  a  necessary  party,  he 
may  be  joined  and  bis  true  name  as  defendant 
herein  insertPd.  and  that  the  true  name  of  the 
defendant,  Elizabeth  G.  Clarke,  be  inserted 
herein  in  fixe  event  that  she  is  shown  to  be 
married." 

Answer  and  cross-complaint  was  filed  by 
Elizabeth  G.  Clarke,  in  which  she  did  not 
deny  the  allegation  of  the  complaint  upon 
Information  and  belief,  with  reference  to  her 
marriage.  She  made  no  mention  of  this  al- 
legation in  any  way,  and  answered  under 
the  name  of  Elizabeth  G.  Clarke.     Appel- 


lant's position  Is  that,  as  the  allegations  of 
the  complaint  regarding  defendant's  cover- 
ture were  admitted  by  a  failure  to  deny  the 
same,  it  became  the  duty  of  the  plaintiffs  to 
ascertain,  by  deposition  or  otherwise,  the 
name  of  her  husband,  and  to  substitute  such 
name  for  the  flctltions  name  and  serve  him 
with  summons. 

The  plaintiffs  did,  however,  attempt  to  as- 
certain the  facts  regarding  defendant's  mar- 
riage by  their  demurrer  to  the  answer  and 
cross-complaint,  in  which  demurrer  one  of 
the  groimds  urged  is: 

"The  said  answer  to  plaintiffs'  first  cause  of 
action  is  uncertain  in  that  the  said  answer  ad- 
mits that  the  defendant,  Elizabeth  Q.  Clarke, 
is  married,  by  failing  to  deny  the  allegation  of 
the  complaint  that  she  is  married,  but  does 
not  give  her  true  name  nor  the  true  name  of 
her  husband,  nor  allege  or  set  forth  facts  from 
which  it  can  be  determined  whether  or  not  her 
husband  is  a  proper  or  necessary  party  defend- 
ant." 

Another  ground  of  demurrer  to  the  answer 
and  cross-complaint  Is  that  cross-complain- 
ant, Elizabeth  G.  Clarke,  has  not  legal  ca- 
pa<dty  to  sue  In  that  she  admits  in  her  an- 
swer and  cross-complaint  that  she  Is  mar^ 
rled,  and  that  the  cross-complaint  does  not 
show  that  the  action  is  one  within  any  of  the 
exc^tlMis  mentioned  In  section  870^  Code  of 
Civil  Procedure.  This  demurrer  was  over- 
ruled, obviously  because  the  property  sought 
to  be  recovered  under  the  cross-complaint 
was  alleged  to  have  been  the  sole  and  s^a- 
rate  property  of  Elizabeth  G.  Clarke,  and  tor 
the  recovery  of  such  pr(«>erty  she  bad  the 
right  to  sue  alone.  The  attorney  filing  the 
cross-complaint  was  Theodore  Stensland,  and 
he  appears  throughout  as  attorney  of  rec- 
ord for  the  defendant,  Elizabeth  G.  Clarke. 
In  the  answer  to  the  cross-complaint,  plain- 
tiffs allege: 

"Plaintiffs  and  cross-defendants  are  informed 
and  advised  and  therefore  allege  the  fact  to  be 
that  at  the  time  when  the  defendant,  Eli7.abeth 
G.  Clarke,  claims  to  have  become  the  owner 
of  the  draft  mentioned  and  described  in  the  first 
paragraph  of  her  cross-complaint,  and  for  some 
time  prior  thereto,  the  said  defendant  and 
cross-complainant  was  the  wife  of  Theodore 
Stensland,  her  attorney  herein;  that  the  exact 
date  of  the  marriage  of  the  said  Elizabeth  O. 
Clarke  and  Theodore  Stensland  is  unknown  to 
these  plaintiffs  and  cross-defendants;  that 
Elizabeth  G.  Clarke  is  not  the  true  and  proper 
name  of  the  defendant  and  cross-complainant, 
and  John  Doe  is  not  the  true  name  of  the  hus- 
band of  the  said  defendant  and  cross-complain- 
ant, Elizabeth  G.  Clarke,  but  that  the  true  name 
of  said  Elizabeth  G.  Qarke  is  Elizabeth  G. 
Stensland,  and  the  true  name  of  the  husband  of 
the  said  Elizabeth  G.  Clarke  is  Theodore  Stens- 
land, who  was  and  is  her  attorney  herein,  and 
that  there  are  no  facts  set  forth  in  said  cross- 
complaint  establishing  or  tending  to  establish 
that  Theodore  Stensland  is  not  a  necessary 
party  cross-complainant  and  defendant  as  here- 
inafter more  specifically  set  forth  and  shown." 
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After  the  granting  of  motions  to  strike 
out  portions  of  the  answer  to  the  cross-com- 
plaint, relating  to  the  necessity  of  Joining  ap- 
pellant's husband  as  a  cross-complainant,  the 
cause  went  to  trial  upon  these  pleadings. 
Plaintiffs  never  amended  their  complamt  by 
inserting  the  true  name  of  the  husband  of 
Mlzabeth  O.  Clarke.  It  does  not  appear  in 
the  record  that  the  husband  was  or  was  not 
served  under  the  fictitious  name  or  other- 
wise. It  would  seem,  therefore,  that  In  sup- 
port of  the  judgment  we  must  assume  that 
the  service  was  duly  made.  However,  even 
in  the  absence  of  this  assumption,  and  as- 
suming for  the  moment  that  the  record  must 
afHrmatlvely  show  that  the  husband  was 
served,  we  do  not  believe  this  error  calls 
for  a  reversal  of  the  Judgment  under  the 
peculiar  facts  presented  for  our  considera- 
tion. 

Defendant,  Elizabeth  O.  Stensland,  did  not 
object  to  the  defect  of  parties  by  either  de- 
murrer or  answer,  nor  otherwise,  and  upon 
the  verdict  of  the  jury  upon  the  essential 
questions  of  fact  involved  the  court  rendered 
Judgment  against  her  alone; 

Reliance  is  placed  by  the  appellants  upon 
the  cases  of  McDonald  v.  Porsh,  136  Cal.  801, 
68  Pac.  817,  and  Fassio  v.  Woolfr^,  37  Cal. 
App.  754,  174  Pae  700,  holding  that,  the 
husband,  being  a  necessary  party  defendant 
in  cases  whore  the  wife  is  sued,  he  must  not 
only  be  named  in  the  complaint,  t>ut  served 
with  summons.  Respondent's  reply  to  this 
contention  is  that  under  the  holding  in  the 
case  of  Bogart  v.  Woodruff,  96  Cal.  609,  31 
Pac.  618,  it  is  said  that,  although  the  hus- 
band is  a  necessary  party  defendant  and  the 
failure  of  plaintiff  to  malce  him  a  defendant 
would  defeat  his  right  of  recovery  if  objec- 
tion be  properly  presented,  yet  it  Is  further 
provided  by  section  434,  Code  of  Civil  Pro- 
cedure, that  If  no  objection  be  taken  to  the 
defect  of  parties,  either  by  demurrer  or  an- 
swer, the  defendant  must  be  deemed  to  Iiave 
waived  the  same. 

We  are  not  immindful  of  appiellant's  posi- 
tion that  she  could  not  properly  demur  for 
nonjoinder  of  parties  since  her  hust>and  was 
joined  In  the  complaint  as  John  Doe;  that 
she  had  a  right  to  expect  that  he  would  be 
served  with  summons  in  due  time.  However, 
she  did  not  object  to  the  entry  of  the  judg- 
ment upon  this  ground,  and  her  situation 
with  reference  to  the  demurrer  would  be  of 
more  weight  and  importance  under  other  cir- 
cumstances than  those  presented  to  us  here. 
For  the  peculiar  facts  of  this  case  certainly 
show  that  the  defendant  was  not  deprived  of 
any  possible  right  or  advantage  by  reason  of 
this  oversight,  that  the  purpose  of  the  Code 
provision  in  question  has  not  been  subverted 
by  plaintiffs'  inadvertence,  and  that  the  case 
presents,  clearly,  a  situation  designed  to  be 
covered  by  section  4^,  art.  6,  of  our  Consti- 


tution. The  husband  of  appellant  is  ad- 
mitted to  be  a  practicing  attorney,  and  to 
have  represented  his  wife  In  every  stage  of 
the  litigation  herein  involved;  be  had  ac- 
tual notice  of  everything  that  occurred;  he 
is  not  bound  by  the  judgment  and  could  not 
have  been.  The  judgment  relates  to  a  matter 
connectea  with  the  wife's  separate  estate, 
and  to  transactions  occurring  previous  to  the 
marriage.  It  Is  said  In  McDonald  v.  Porsh, 
supra,  and  in  the  case  of  Terry  v.  Superior 
Court,  110  Cal.  86,  88,  42  Pac.  464,  and  some 
others,  that  the  Code  provision  for  Joining, 
the  husband  in  such  actions  Is  not  to  the  end 
that  the  husband  or  his  prQperty  may  be 
bound  by  the  judgment,  but  solely  that  he 
may  be  able  to  aid  his  wife  In  her  defense. 

[1]  Under  the  peculiar  facts  of  this  case, 
this  purpose  was  fully  accomplished,  for  the 
husband  aided  and  conducted  her  defense  at 
every  step. 

It  would  seem,  therefore,  tltat  this  Is  es- 
sentially one  of  those  harmless  errors  which 
does  not  affect  the  merits  of  the  judgment, 
and  which  comes  within  the  remedial  Influ- 
ence of  the  aforementioned  amendment  to 
our  Constitution.  It  is  held  in  Work  v. 
Campbell,  164  Cal.  343,  849,  128  .^'ac.  943,  43 
li.  R.  A.  (N.  8.)  681,  in  Lamb  v.  Harbaugh, 
106  Cal.  680,  690,  39  Pac.  56,  and  in  Baldwin 
v.  Second  Street,  etc.,  Co.,  77  Cal.  390,  19 
Pac.  644,  that  a  defect  of  parties  is  not  a 
matter  going  to  the  jurisdiction  of  the  court ; 
and  indeed  that  holding  necessarily  follows 
ttom  the  holding  in  many  cases  that  it  is  a 
defect  which  may  be  waived  by  failure  to  de- 
mur. 

[2]  Some  objection  Is  made  by  appellant 
that  the  Judgment  is  entered  against  her  as 
Elizabeth  G.  Clarke  Stensland.  In  her  testi- 
mony on  the  trial,  she  stated  that  her  name 
at  that  time  was  Elizabeth  O.  Clarke  Stens- 
land, but  that  she  might  be  called  by  either 
the  name  of  Clarke  or  Stensland.  It  is  to  be 
noted  that  she  answered  under  the  name  of 
Clarke,  and  only  upon  her  examination  at  the 
trial  did  she  admit  that  her  proper  name  was 
then  Stensland.  She  has  adopted  the  name 
of  Stensland  in  her  notice  of  appeal.  The 
two  persons  are  completely  identified  in  the 
record.  It  would  appear,  therefore,  that  ap- 
pellant has  no  complaint  that  judgment  was 
entered  against  her  in  the  name  which  she 
admits  is  at  present  her  proper  name. 
Thompson  v.  Alford,  136  Cal.  62,  66  Pac.  983 ; 
Alameda  County  v.  Crocker  et  al.,  126  Cal. 
101,  57  Pac.  766;  Bogart  v.  Woodruff,  supra. 

Some  further  objections  are  made  by  ap- 
pellant with  regard  to  the  giving  of  Instruc- 
tions by  the  court,  but  we  consider  these  to 
be  without  merit 

The  Judgment  is  afllrmed. 

We  concur:  NOUBSB,  J.;  BBITTAIN,  3. 
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HUTCHISON  V.  HOLLAND  et  al. 
(Civ.  2980.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CJalifomia.  May  24,  1920.  Hear- 
ing Denied  by  Supreme  Court  July  22,  1920.) 

I.  Prlnolpal  and  aaent  $=»I45(2)  — 'Reoovery 
against  undiaclosad  prinoipai  may  be  bad  only 
OH  nonnsgotiable  notes. 
Wliere  a  negotiable  note  is  executed  un- 
qualifiedly,   recovery    there<m   cannot   be    liad 
against  an  undisclosed  principal,  but  such  re- 
covery may  be  had  where  the  note  is  not  ne- 
gotiable. 

'2.  Principal  and  agent  «=3>23(5)— Evidence  beld 
Mt  to  show  undisclosed  principal. 
Evidence  held  insuflSdent  to  sustain  a  find- 
ing that  one  of  defendants  was  the  undisclos- 
ed principal  of  another  who  made  notes  secured 
by  mortgage. 

Appeal  from  Superior  (Tonrt,  Loa  Angles 
County ;   Wm.  D.  Dehy,  Judge. 

Action  by  C.  S.  Hutchison  against  John 
P.  Holland  and  others.  Judgment  against 
the  mimed  defendant,  and  he  appeals.  Re- 
versed. 

J.  R.  Whittemore,  of  Loa  Angeles  (F.  L. 
Anderson,  of  Los  Angeles,  of  counsel),  for 
appellant. 

Ben  F.  Gray  and  Gea  Si.  Hupp,  both  of 
Los  Angles,  for  respondent 

JAMBS,  J.  Defendant  Holland  appeals 
from  a  Judgment  entered  against  him.  The 
action  was  brought  to  recover  a  balance  due 
on  two  promissory  notes.  The  notes  were 
executed  by  defendant  Marie  C.  Heath,  and 
certain  real  property  was  made  security  for 
the  payment  thereof,  against  which  a  trust 
deed  was  executed.  Ai^ellant  did  not  Join 
in  the  making  of  the  promissory  notes  m: 
the  deed ;  in  fact,  his  name  did  not  appear 
in  the  Instruments  referred  to  at  all.  The 
notes,  as  before  mentioned,  were  two  in  num- 
ber. One  was  made  payable  to  Elizabeth  E. 
Curtis,  and  the  second  to  Helen  C.  Brennan. 
The  two  last-named  persons  Indorsed  the 
same,  and  they  were  transferred  to  Nina 
A.  Hutchison,  who  paid  therefor  $1,760.  At 
the  time  the  trust  deed  and  notes  were  exe- 
cuted there  was  a  first  mortgage  lien  against 
the  property,  amounting  to  $3,000;  hence 
the  trust  deed  became  second  In  order  of  se- 
curity. Default  was  made  in  the  pay- 
ment at  the  notes,  and  upon  sale  of 
the  prc^wrty  under  the  trust  deed  being 
bad,  a  small  part  only  of  the  principal 
debt  evidenced  by  the  notes  was  realized. 
Nina  A.  Hutchison  transferred  her  interest 
to  the  plaintiff  here,  and  this  suit  was  brought 
to  collect  the  deficiency.  It  was  alleged  In 
the  complaint,  and  the  court  found  the  faets 
acoordingly,   that  Holland  was   tho  undis- 


closed principal  of  Marie  C.  Heath.  While 
rendering  Judgment  against  Holland,  the 
court  found  In  favor  of  Marie  C.  Heath,  and 
determined  that  she  was  not  liable  for  any 
part  of  the  money  claimed. 

[1]  It  is  the  contention  of  appellant  that, 
where  a  promissory  note  is  executed  unqnall- 
fledly,  it  cannot  be  asserted  that  there  ex- 
ists any  imdlsclosed  principal  against  whom 
recovery  may  be  had.  Respondent  has  dted 
ample  authority  to  show  that  appellant  Is 
corrret  only  In  his  statement  of  the  law 
where  the  notes  considered  are  negotiable; 
that,  where  the  notes  are  not  negotiable,  an 
undisclosed  principal  may  be  held. 

[2]  Admitting  that  the  notes  here  exhib- 
ited are  of  the  character  which  permits  re- 
covery against  an  undisclosed  principal.  It  is 
the  contention  of  appellant  that  under  the 
evidence  the  court  was  not  Justified  In  find- 
ing that  Holland  held  any  relation  of  prin- 
cipal such  as  to  make  bim  liable  to  the  plaln- 
tllT  therefor.  As  the  evidence  dIscloBes.  H<rt- 
land  presented  the  trust  deed  and  notes  to 
the  plaintiff,  who  was  Nina  A.  Hutchison's 
agent,  and  recommended  thdr  purchase  as 
a  good  Investmoit:  he  stated  to  plalntifl 
that  Marie  O.  Heath  was  the  owner  of  the 
property;  he  also  Informed  plaintiff  of  the 
existence  of  the  $3,000  first  mortgage  Uen; 
plalnUfl  and  Nina  A.  Hutchison  visited  the 
property  for  the  purpose  of  Investlgathig  the 
character  of  the  security  offered;  after  ex- 
amining the  property  plaintiff  closed  the 
deal  on  behalf  of  his  principal  and  paid  to 
HoUand  $l,7fiO,  and  received  the  promissory 
notes  of  Marie  C.  Heath,  which  were  Indors- 
ed with  the  names  of  the  payees.  Through- 
out the  transaction  up  to  this  point  It  was 
not  claimed  by  the  plaintiff  or  his  principal 
that  HoUand  pretended  to  have  any  Interest 
in  the  property  or  the  notes.  Plaintiff  fur- 
ther testified  that,  when  interest  Installments 
became  due  and  were  unpaid,  he  demanded 
payment  of  Marie  C.  Heath,  and  she  refer- 
red him  to  Holland,  and  Holland  in  turn  re- 
ferred him  back  to  Marie  O.  Heath,  stating 
that  she  would  take  care  of  It  Holland  tes- 
tified that  he  had  no  Interest  In  the  trans- 
action other  than  that  he  received  a  commis- 
sion. He  stated  that  it  was  a  fact  that  Marie 
C.  Heath  held  the  title  to  the  property  only 
for  Curtis  and  Brennan,  who  were  "Eastern" 
ladles,  and  that  he  (HoUand)  was  the  agent 
of  Curtis  and  Brennan ;  that  upon  sale  of 
the  promissory  notes  secured  by  the  trust 
deed  to  Nina  A.  Hutchison  he  (HoUand)  had, 
after  deducting  his  commission,  remitted  the 
remainder  of  the  money  to  Curtis  and  Bren- 
nan. The  testimony  of  Holland  stands  uncon- 
tradicted. It  may  have  been  that  the  court 
disbelieved  his  statements,  but  as  the  record 
discloses  them,  the  statements  of  Holland 
do  not  bear  the  Imprint  of  Inherent  Improba- 
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bUlty;  heaee  we  most  condiide  that  they 
amoimted  to  substantial  evidence,  and  that 
the  court  was  not  authorized  to  disregard 
them.  Accepting  Holland's  testimony  at  Its 
face  value,  it  did  not  establish  that  he  oc- 
cupied the  position  of  an  undiscIOBed  princi- 
pal toward  Nina;  A.  Hutchison,  or  this  plain- 
tiCr.  That  Marie  C.  Heath  is  liable  upon  the 
note  obligation  there  can  be  no  pessible  ques- 
tion. She  made  the  notes,  executed  the  trust 
deed,  was  In  fact  the  record  owner  of  the 
real  property  concerned,  and  was  accepted 
by  the  Eutchlscms  in  that  relation.  We  are 
at  a  loss  to  understand  why  the  court  by  its 
Judgment  relieved  the  makir  of  the  notes 
from  the  duty  to  re^ond  to  the  claim  of  the 
plalntiiT. 
The  Judgment  is  reversed. 

We  concur:  CONREY,  P.  J.;    SHAW,  J. 


CONRAD  V.  LA  PLANTE.     (Civ.  3377.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.    May  22,  1920.) 

1.  Appeal  and  error  «=3|0II(I) — Trial  court's 
flndlngs  on  oonflloting  evidenoa  oonclnslve. 

Where  the  trial  court  bad  the  witnesses 
before  it  and  the  evidence  a  clearly  conflictinK, 
its  findings  of  fact  are  conclusive. 

2.  Bills  and  netes  4=3518— Evidenos  In  action 
on  notes  held  to  sastaln  finding  for  plaintiff. 

Id  action  on  promissory  notes  for  money 
loaned,  evidence  held  such  that  if  the  appellate 
court  could  substitute  its  conclusion  for  that  of 
the  trial  court  as  to  which  witnesses  were 
worth  believing,  it  must  sustain  trial  court's 
views  in  favor  of  plaintiff. 

3.  Appeal  and  error  <e=9l07l(l)--Error  In  flnd- 
lngs held  harmless. 

In  action  for  money  lent,  a  finding  that  the 
loan  was  not  made  at  an  earlier  date,  if  errone- 
ous, was  harmless  to  the  defendant,  and  would 
not  support  reversal;  there  t>eing  no  plea  of 
statute  of  limitations. 

Appeal  from  Superior  Court,  Los  Angles 
County ;   Frank  G.  Finlayson,  Judge. 

Action  by  Kokoa  B.  Conrad  against  Wil- 
liam Parsons,  in  which  William  La  Plante, 
as  defendant's  executor,  was  subsequently 
substituted.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

E.  R.  Young,  of  Los  Angeles,  for  appellant 

Dana  Ong,  Paul  W.  Schenck,  and  Richard 

Kittrelle,  all  of  Los  Angeles,  for  respondent. 

NOURSE,  J.  Defendant  appeals  from  a 
Judgment  rendered  against  him  and  in  favor 
of  plaintiff  for  $2,750  upon  a  complaint  con- 
taining four  causes  of  action,  the  first  three 


of  wliich  were  upon  promissory  notes  and  the 
fourth  for  money  loaned  in  the  amount  of 
$1,500.  The  attack  upon  the  Judgment  is  con- 
fined to  that  portion  of  it  which  relates  to  the 
fourth  cause  of  action. 

The  facts  material  to  the  opinion  are:  In 
November,  1915,  plaintiff  delivered  to  defoid- 
ant  $3,000  and  received  from  him  shares  of 
stock  in  the  National  Film  Corporation  of 
the  par  value  of  $2,000.  As  a  part  of  the 
transaction  it  was  agreed  that  the  plaintiff 
should  be  employed  as  an  actress  or  per- 
former by  the  National  Film  Corporation  at 
a  salary  of  $40  per  week.  After  plaintiff's 
money  had  be«i  obtained  by  the  defendant* 
she  was  employed  for  a  period  of  two  weeks, 
and  paid  the  stipulated  salary.  Thereupon 
the  corporation  ceased  to  do  business,  and 
permitted  its  charter  to  lapse  through  its  fail- 
are  to  pay  the  state  license  tax.  In  Febru- 
ary, 1916,  plaintiff  called  upon  defendant  and 
made  a  demand  for  the  return  of  her  money, 
and  thereupon  defendant  gave  her  $260  In 
cash,  the  three  notes  which  are  the  basis  of 
the  first  three  causes  of  action  herein,  amount- 
ing to  $1,250,  and,  as  the  plaintiff  alleged  and 
testified,  promised  to  give  her  $1,500  more. 
The  evidence  relating  to  the  transactions  in 
November  and  February  is  conflicting.  On 
behalf  of  plaintiff  It  is  shown  that  the  origi- 
nal transaction  was  a  loan  of  $2,000,  evldatc- 
ed  by  a  promissory  note  and  secured  by  cer- 
tificates of  stock  of  the  National  Film  Corpo- 
ration of  the  par  value  of  $2,000.  The  second 
Installment  of  $1,000  it  Is  claimed  was  also 
loaned  to  defendant  by  plaintiff,  for  which  she 
received  neither  note  nor  security.  On  behalf 
of  defendant  it  is  claimed  that  the  original 
transaction  was  a  sale  of  3,000  shares  of  the 
National  Film  Corporation  at  par  for  the 
sum  of  $3,000,  wliich,  admittedly,  were  of 
no  value  whatever.  Defendant  was  presi- 
dent of  this  company. 

The  weakness  of  defendant's  position  in 
this  respect  is  found  in  his  own  testimony 
to  the  effect  that  the  company  was  at  that 
time  "broke,  and  everybody  knew  it,"  and 
that  the  stock  was  worthless;  also  in  the 
testimony  of  one  Miller,  an  agent  of  defend- 
ant, that  "our  company  was  practically  broke, 
and  we  didn't  know  whether  we  were  going 
to  get  another  dollar  in  or  not;  and  I  was 
broke,  and  everybody  else  was  broke;  so  it 
was  a  very  uncertain  proposition."  Then 
the  witness  Hale,  an  employe  of  Parsons  at 
the  time  of  the  original  transaction,  testified 
regarding  the  conversations  had  in  his  pres- 
ence betweoi  defendant  and  Miller,  as  fol- 
lows: 

"Mr.  Miller  said  we  had  a  sucker,  in  plain 
English,  talking  of  a  woman  who  got  money, 
and  going  to  put  in  so  much  money,  lend  so 
much  money,  but  you  have  to  use  her.  T  says, 
'Has  she  ever  done  acting?'  I  was  told  no.  I 
says,  'Good  night'— that  is  my  favorite  expres- 
sion.    Then  I  was  explained  to  use  this  wo- 
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man's  monejr,  we  can't  make  any—  Q.  Who 
stated  this?  A.  Mr.  Parsons.  Q.  Did  he  say 
who  the  woman  was?  A.  Miss  Kokoa,  Prin- 
cess Kokoa— Kokoa  Baldwin.  Q.  Was  there 
anything  more  stated  there  with  reference  to 
the—  A.  She  was  to  put  $3,000  in— she  was  to 
loan  $3,000  to  the  company,  for  which  she  was 
to  receive  some  National  stock  security.  She 
was  to  receive  stock  for  security  and  this 
$3,000,  or  whatever  the  sum  was— I  can't  swear 
to  that,  judge — that  sum,  but  it  was  in  the 
thousandi^we  were  to  make  two  pictures  and 
get  some  money—  Q.  Who  said  that?  A.  Mr. 
Parsons.  Q.  At  the  time  when  Mr.  Miller  was 
present?  A.  Well,  Mr.  Miller  was  in  and  out 
of  the  studio;  I  can't  exactly  say  that  he  was 
out.  Mr.  Miller  was  present  on  one  occasion 
when  discussing  this  money  matter;  be  was  to 
get  hia  share  out  of  it,  $300,  for  getting  the 
money,  and  I  got  $150  out  of  it,  two  weeks' 
work. 

"The  Court:  Who  said  Mr.  Miller  was  to 
get  $600  out  of  it?  A.  Parsons  told  me  that 
this  money  Mr.  Miller  was  to  procure  and  from 
this  money  he  gets  a  commission  of  $500,  which 
only  would  leave  us  $2,500  to  make  the  pic- 
tures. •  *  •  Q.  Have  you  stated  all  that 
was  said  about  lending  the  money?  A.  Well, 
lending  the  money— 1  don't  know  who  it  was 
made  to  directly,  but  Mr.  Parsons  was  to  give 
security  of  National  stock  for  the  loan  of  the 
money.  I  remember  he  said  that,  laughing,  he 
says,  'I  gave  her  some  security,  National  Film 
Corporation  stock.' " 

[1,  2]  In  addition  to  this  it  is  admitted  that 
defendant,  who  was  practically  the  sole  own- 
er of  the  stock  of  the  corporation,  had  failed 
to  pay  the  state  license  tax,  so  that  the  cor- 
poration forfeited  its  right  to  do  business  at 
about  the  time  this  transaction  was  had. 
On  this  evidence  the  trial  court  was  required 
to  determine  whether  be  should  believe  the 
evidence  offered  on  behalf  of  the  plaintiff  or 
the  confessions  of  fraud  and  swindling  offer- 
ed to  support  the  position  of  the  defendant 
Conflict  in  the  evidence  is  clear,  and  even 
if  this  court  could  substitute  its  conclusion 
for  that  of  the  trial  court.  It  would  not  be 
disposed  to  do  so,  In  view  of  the  character  of 
the  evidence  offered  by  defendant 

The  evidence  relating  to  the  transaction 
occurring  on  February  15,  1916,  Is  confined 
solely  to  the  conflicting  testimony  of  plain- 
tiff and  defendant ;  they  being  the  only  per- 
sons present  at  any  time  while  the  transac- 
tions were  had.  The  plaintiff  testified  that 
she  returned  to  defendant  his  promissory  note 
and  the  stock  which  she  asserted  bad  been 


delivered  to  her  as  security,  and  that  In  le- 
tum  therefor  defendant  paid  her  $250  in 
cash,  gave  her  three  notes  amounting  to 
$1,250,  and  promised  to  pay  her  $1,600  more 
at  a  future  date.  Defendant  testified  tliat 
plaintiff  appealed  to  him  in  a  destitute  con- 
dition, requesting  him  to  buy  back  the  stock 
which  he  claimed  to  have  sold  to  her  In  the 
preceding  November,  and  he  gave  her  $260 
therefor,  though  he  knew  at  the  time  that 
the  stock  was  worthless;  that  the  three 
notes  were  given  with  the  understanding 
(hat  they  would  be  payable  only  in  the  evoit 
that  defendant  was  able  to  sell  one  of  the 
pictures  in  wlilch  plaintiff  had  participated, 
and  that  no  promise  of  any  nature  was  given 
regarding  the  payment  of  $1,500  nor  any 
other  sum  than  that  evidenced  by  the  three 
notes. 

It  is  argued  that  plaintUTs  story  is  incred- 
ible because,  having  taken  written  promises 
I  to  pay  $1,250,  it  Is  highly  Improbable  that 
I  she  would  have  accepted  a  verbal  promise  to 
i  pay  $1,500  with  no  written  evidence  thereof. 
But  defendant's  story  regarding  this  trans- 
action Is  Just  as  Incredible.    The  trial  court 
had  both  witnesses  before  It  It  had  rejected 
defendant's  testimony  regarding  the  transac- 
tion of  November,  1916,  and  was  In  a  i>osi- 
tion  to  determine  whether  plaintiff's  story 
of  the  February  transaction  should  be  believ- 
ed.   The  finding  of  the  court  upon  this  issne 
cannot  be  disturbed. 

[S]  It  is  argued  by  appellant  that  the  evi- 
dence does  not  support  the  finding  that  the 
sum  of  $1,600  was  loaned  on  or  about  the 
15th  day  of  February,  1016,  as  alleged  in  the 
:  fourth  cause  of  action.  In  this  connection  it 
'  is  said  that,  accepting  plaintifTs  story  of  the 
entire  transaction,  this  Toan  was  made  ia 
November,  1916,  and  not  at  the  time  alleged 
in  the  complaint  The  Judgment  carries  in- 
terest from  the  16th  day  of  February,  1018, 
and  defendant  Is  not  harmed  \ty  the  finding 
that  the  loan  was  not  in  fact  made  at  an 
earlier  date.  This  Is  especially  true  in  a 
case  where,  as  here,  the  plea  of  the  statute 
of  limitations  is  not  made.  Thus,  if  the  find- 
ing was  erroneous,  it  was  harmless  error 
which  would  not  support  a  reversaL 

For  the  reasons  given  the  Judgment  Is  af- 
firmed. 


We   concur: 
TAIN,  J. 


LANODON,  P.   J.;    BRIT- 
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RUMETSCH  V.  DAVIE  at  «l.     (CIv.  3226.) 

(Diatrict- Oonrt  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  17,  1920.) 

1.  Municipal  oorporatlone  «=> 1 87— Polloa  pen- 
aloa  eomputad  on  baaia  of  salary  at  tima  «f 
diaablllty. 

Under  Charter  of  Oakland,  {  91,  amended  to 
give  police  corporal  $1,620  a  year  instead  of 
$1,600  a  year  as  formerly,  and  section  95,  au- 
thorizing a  pension  on  disability  computed  on 
basis  of  one- half  the.  salary  attached  to  rank 
held  one  year  prior  to  retirement,  a  corporal 
retired  less  than  one  year  after  amendment  is 
entitled  to  pension  based  on  $1,620. 

2.  Statutes  «=9l9a— Conatrueil  to  avoid  am- 
biguities. 

It  is  the  duty  of  the  courts  to  interpret 
•tatatea  in  such  manner  diat  they  may  be  free 
from  ambifuity  and  not  to  be  ingenious  to 
find  ambigoitieB  In  them  becauae  of  extraneous 
matters. 

Appeal  from  Superior  Court,  Alameda 
Coimty ;  A.  F.  St.  Sure,  Judge. 

Mandamus  proceedinga  by  Herman  O.  Ru- 
metscb  against  John  L.  Darie  and  others,  as 
members  of  Board  of  Trustees  of  the  Police 
ReUef  and  Pension  Fund  of  the  City  of  Oak- 
land. From  a  Judgment  granting  wrlt^  re- 
spondents appeal.    Affirmed. 

H.  li.  Bagan,  City  Atty.,  and  Leon  H.  Gray, 
Deputy  City  Atty.,  both  of  Oakland,  for  ap- 
pelloDts. 

Fitzf;erald,  Abbott  &  Beardsley,  ct  Oak- 
land, for  respondent 

BRITTAIN,  J.  The  defendants  appeal 
from  a  Judgment  awarding  the  plaintifT  a 
peremptory  writ  of  mandate  to  effect  direct- 
tog  them  to  approve  bis  claim  as  a  retired 
corporal  of  police  to  the  city  of  Oakland 
for  on<»-hnlf  the  amount  of  salary  attached  to 
the  rank  he  bad  held  for  one  ypar  prior  to  his 
retirement.  The  facts  are  admitted,  and  the 
only  question  to  be  determined  Is  whether  the 
respondent  Is  entitled  to  pension  computed  on 
a  basis  of  the  salary  he  was  receiving  at  th' 
date  of  retirement  or  that  which  he  was  re- 
ceiving one  year  prior  to  retirement. 

The  charter  of  the  city  of  Oakland  was 
adopted  In  1911.  By  section  91  It  was  pro- 
vided that — 

"The  officers  and  members  of  the  police  de- 
partment shall  receive  as  annual  compensations: 
•  •  •  Corporals— $1,500.00.  •  •  •  Said 
compensatioDB  shall  be  paid  in  equal  monthly 
Installments.  No  compensation  higher  than 
those  herein  specified  shall  be  paid  to  any  of- 
ficer.   •    •    •" 

Section  95  was  as  follows: 

"Any  member  of  the  department  who  shall 
become  physically  disabled  by  reason  of  any 
bodily  injury   received  to  the  performance  of 
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his  duty,  upon  hia  filing  with  the  board  of  trus- 
tees a  verified  petition,  setting  forth  the  facta 
eonstituttog  sncb  disability,  and  the  cause  there- 
of, accompanied  by  a  certificate  signed  by  the 
diief  of  police,  the  captam  of  the  division  to 
wUch  be  belongs,  and  by  two  regularly  licensed 
physicians  of  the  city,  recommendtog  his  re- 
tirement upon  a  pension,  on  account  of  such 
disability,  may  be  retired  from  the  department 
upon  an  annual  pension,  equal  to  one-half  the 
amount  of  salary  attached  to  the  rank  which 
he  held  one  year  prior  to  the  date  of  such  re- 
tirement, to  be  paid  to  him  during  his  life, 
and  to  cease  at  his  death.  In  case  his  dis- 
ability shall  cease,  his  pension  shall  cease,  and 
he  shall  be  restored  to  the  service  to  the  rank 
he  occupied  at  the  time  of  his  retirement." 

Under  these  provisions,  when  an  officer  who 
had  held  the  rank  of  corporal  for  one  year 
prior  to  his  retirement  was  retired,  he  was 
paid  one-half  the  amount  of  salary  attached 
to  the  rank  at  the  date  of  his  retirement. 
Since  that  was  the  salary  attached  to  the 
rank  one  year  prior  to  the  retirement,  it  was 
also  equal  to  one-half  the  salary  attached  to 
the  rank  at  that  time.  The  tankage  of  the 
section  was  In  no  soise  ambiguous  or  uncer- 
tain. 

In  1919  the  people  of  Oakland  amended  sec- 
tion 91  ot  the  charter,  and  it  became  effective 
on  the  approval  of  the  Legislature  on  Janu- 
ary 17, 1919.    As  amended.  It  provided  that — 

"The  officers  and  members  of  the  police  de- 
partment ahall  receive  annual  compensations 
compristog  their  salaries  of  not  less  than: 
•  •  •  Corporals— $1,620.00.  •  •  •  Said 
compensatlona  shall  be  paid  to  equal  monthly 
installmenta.    •    •    • 

"No  other  or  further  deduction  shall  be  made 
from  the  pay  of  any  officer  or  member  of  the 
department  for  any  fund  or  purpose  unless  the 
same  is  authorized  by  this  charter. 

"No  compensation  or  salary  less  than  those 
herein  specified  shall  be  paid  to  any  officer  or 
member  of  the  police  department.    •    •    • " 

The  respondent  held  the  rank  of  corporal 
on  April  1,  1918,  and  on  April  1, 1919,  the  ap- 
pellants, constituting  the  board  of  trustees 
adopted  a  resolution  by  which  he  was  retired 
on  account  of,  physical  disability  received  to 
the  performance  of  his  duty  as  corporal.  Un- 
der the  terms  of  the  charter  bis  salary  is 
payable  to  him  quarterly.  The  first  payment 
on  July,  1919,  was  made  on  the  basis  of  a 
salary  of  $1,500.  He  presented  a  claim  for 
the  second  quarter  on  the  basts  of  salary  at 
$1,620,  plus  the  ratable  shortage  on  the  first 
payment.  The  appellants  refused  to  allow 
the  claim  on  the  sole  ground  that  the  peti- 
tioner was  entitled  only  to  the  salary  attach- 
ed to  the  rank  of  corporal  one  year  prior 
to  the  date  of  retirement. 

Under  section  95,  if  the  disability  is  remov- 
ed, the  pension  will  cease,  and  the  respond- 
ent will  be  restored  to  the  service  In  the 
rank  he  occupied  at  the  date  of  his  retire- 
ment.   If  he  should  be  so  restored,  under  the 
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proTlslons  of  section  91,  bb  amended,  he  will 
Immediately  be  entitled  to  salary  at  the  rate 
of  $1,620  a  year.  WhUe  he  is  on  the  retired 
list.  It  would  seem  to  be  entirely  cohsUtent 
with  the  language,  as  well  as  the  purpose, 
of  section  95,  that  he  should  receive  as  ^ea- 
slon  one-half  the  amount  he  would  receive  as 
a  corporal  If  on  active  service.  This  court 
has  no  hesitation  In  determining  that  the 
amount  of  the  pension  is  fixed  by  the  salary 
attached  to  the  rank  of  the  retired  man  at 
the  time  of  retirement,  provided  he  held  that 
rank  for  the  period  of  one  year  prior  to  the 
date  of  retirement.  If,  in  am»iding  section 
91,  the  people  of  Oakland  had  intended  to 
change  the  plain  and  unambiguous  meaning 
of  section  95,  without  doubt  they  would  Iiave 
in  terms  amended  the  section.  The  amend- 
ment of  section  91  did  not  serve  to  import  an 
ambiguity  into  section  95,  which  had  thereto- 
fore been  free  from  uncertainty.  It  is  the 
duty  of  the  courts  to  interpret  statutes  in 
such  a  manner  that  they  may  be  free  from 
ambiguity,  and  not  to  be  ingenious  to  find  am- 
biguities in  them  because  of  extraneoiu  mat- 
ters, nor  is  it  their  duty  to  assume  the  func- 
tion of  the  law-making  power.  Section  95 
cannot  be  given  the  constructicm  contended 
for  by  the  appellants  without  amending  It 
by  Interpolating  a  clause  limiting  its  effect 
and  changing  its  clear  meaning.  The  con- 
clusion reached  coincides  with  the  rule  adop- 
ted in  the  city  and  county  of  San  Frandsco 
upon  a  similar  provision  of  its  charter. 
(Opinions  City  Attorney,  Percy  V.  Long,  Jan- 
uary 20,  1908.) 

The  Judgment  is  afiBnned. 

We  concur:  liANGDON,  P.  J.;  NOURSB.J. 


SUGAR  LOAF  ORANGE  GROWERS'  ASS'N 
V.  SKEWE8.    (Civ.  2825.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  13,  1920.) 

1.  Evidence  «=»354(I3)— Ledger  account  made 
up  from  memoranda  admissible  to  prove 
Items  of  oharge. 

In  an  action  for  an  indebtedness  due  on 
book  account  as  balance  on  picking,  hauling, 
washing,  packing,  and  shipping  defendant's 
oranges,  ledger  account,  contained  in  book  kept 
by  plaintiff  showing  it^  account  with  defend- 
ant, held  admissible  to  prove  items  constituting 
charges  for  picking,  hauling,  washing,  and  pack- 
ing, ledger  having  been  made  up  from  mem- 
oranda received  by  plaintiff  in  bis  regular 
course  of  business  so  that  entry  might  be  re- 
garded as  original. 

2.  Limitation  of  actions  «=354(2)— "Mutual, 
open,  and  current  account"  defined. 

As  respects  the  application  of  Code  Civ. 
Proc.  {  337,  subd.  2,  a  "mutual,  open,  and  cur- 


rent" account  is  an  unsettled  debt  arising  from 
items  of  work  and  labor,  goods  sold  and  deliv- 
ered, and  other  open  transactions,  not  reduced 
to  writing,  and  subject  to  future  settlement  and 
adjustment. 

Appeal  from  Sapeirior  Court,  Ixw  Ansdea 
County ;  Leslie  B.  Hewitt,  Judge. 

Action  by  the  Sugar  Loaf  Orange  Qrowerrf 
Association  against  H.  O.  Skewes.  From 
Judgment  for  plaintiff,  defendant  appeals- 
Affirmed. 

Benjamin  Lewis,  Mab.  Copland  LInneman, 
and  H.  N.  LInneman,  all  of  Los  Angeles,  for 
appellant. 

Bicksler,  Smith  &  Parke^  of  Los  Angeles, 
for  respondent. 

CONBET,  P.  X  As  stated  in  ttie  com- 
plaint, the  cause  of  action  sued  on  herein  Is 
an  alleged  indebtedness  of  the  defendant  to 
the  plaintiff  "upon  a  mutual,  open,  and  cur- 
rent book  account,  said  sum  of  $532.07  being 
the  balance  due  and  owing  to  plaintiff  for 
the  picking,  hauling,  washing,  packing,  and 
shipping  of  defendant's  oranges  during  the 
season  of  1912,  together  with  certain  moneys 
advanced  by  the  plaintiff  therefor  at  de- 
fendant's request,  after  deducting  therefrom 
and  crediting  to  ttie  defendant  aU  moneys  re- 
ceived by  the  plaintiff  ttyt  the  'defendant  from 
the  sale  of  defendant's  oranges."  The  prin- 
cipal contention  of  ai^pellant  is  that  the  court 
erred  in  overruling  his  objection  to  the  Intro- 
duction in  evidence  of  a  ledger  account  con- 
tained in  a  book  kept  by  the  plalntifl  and 
showing  its  account  with  defendant  It  is 
claimed  that  no  suffidoit  foundation  was  laid 
for  the  admission  in  evidence  of  said  ledger 
account  To  the  extent  of  $508  the  account 
shows  the  items  charged  for  picking,  hauling, 
washing,  and  packing  the  oranges  taken  from 
defendant's  orchard,  together  with  a  selling 
charge  of  10  cents  per  box  for  the  7!S0  packed 
boxes  as  shipped.  The  remaining  items  con- 
sist of  an  "account  sales,"  showing  the  re- 
ceipts from  the  sales  and  the  charges  for 
freight  and  refrigeration  and  forauctlon  com- 
mission. The  net  result  of  the  "account  sales" 
was  a  balance  of  $24.07  debited  against  the 
defendant  thus  making  the  total  balance  of 
$53Z07,  constituting  plaintiff's  claim.  The 
witness  B).  F.  Wolever  was  secretary  and 
general  manager  of  the  plaintiff.  Plaintiff's 
method  of  doing  business  was  described  by 
this  witness.  Plaintiff  is  a  growers'  organi- 
zation which  handles  the  growers'  crops  on 
an  estimated  cost  basis.  The  Mutual  Orange 
Distributors  is  a  corporation  having  its  cen- 
tral office  at  Bedlands,  Cal.,  which  acts  as 
the  selling  agent  for  a  group  of  orange  grow- 
ers' associations,  the  plaintiff  being  one  of 
those  associations.  In  the  instant  case,  the 
plaintiff  agreed  to  pick,  haul,  and  pack  de- 
fendant's oranges  and  cause  the  same  to  be 
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alilpped  and  Mid  through  the  agency  of  the 
Mutual  Orange  Distributors.  This  was  done, 
and  the  acconnt  nied  upon  la  the  result  of 
that  transaction. 

It  appears  from  the  testimony  of  Wolever 
that  he  personally  paid  out  aU  of  the  moneys 
constituting  the  Items  charged  against  the 
defendant,  and  that  he  vras  personally  ac- 
quainted with  the  facts  with  respect  to  the 
picking,  hauling,  washing,  and  pacMng  of 
the  oranges  and  the  payment  of  the  10  cents 
j>er  box  commission  to  the  Mutual  Orange 
Distributors.  He  did  not  count  and  obserre 
every  detail,  but  he  saw  the  work  going  on 
In  d^mdant's  orchard,  and  saw  the  fruit  re- 
ceived at  the  packing  bouse.  For  actual 
time  of  the  work  of  the  men  In  the  orchard 
and  In  hauling  he  relied  upon  information 
furnished  to  him  by  the  plalntUTs  foreman 
at  the  orchard,  the  receiving  clerk  at  plaln- 
tUTs packing  house,  and  upon  statements  of 
the  pickers  themselves,  all  of  which  was  in 
the  usual  course  of  business  of  the  plaintiff. 
The  entries  made  by  Wolever  In  the  ledger' 
account  were  the  original  and  only  book  en- 
tries made  by  the  plaintiff;  that  Is  to  say, 
the  ledger  entries  were  not  copies  from  any 
othcf  botrii  or  memorandum  of  the  plaintiff. 

[1]  From  the  foregoing  evidence  we  are 
satisfied  that  the  ledger  was  admissible  in 
evidence  to  prove  the  Items  constituting  -the 
first-mentioned  charge  amounting  to  $508. 
As  to  the  "account  sales,"  a  separate  state- 
ment will  be  made  herein.  The  rule  of  evi- 
dence applying  to  account  books  is  stated  in 
Chan  Klu  Sing  v.  Gordon,  171  Cal.  28,  151 
Pac.  657,  as  follows : 

"In  order  to  lay  the  foundation  for  the  ad- 
mission of  such  evideDce  it  must  be  stiown  that 
the  books  in  question  are  books  of  account  kept 
in  the  regular  course  of  the  business;  .that  the 
business  is  of  a  character  in  which  it  is  proper 
or  customary  to  keep  such  books;  that  the 
entries  were  either  original  entries  or  the  first 
permanent  entries  of  the  transactions;  tliat 
they  were  made  at  the  time,  or  within  reason- 
able proximity  to  the  time  of  the  respective 
transactions;  and  that  the  person  making  them 
had  personal  knowledge  of  tlie  transactions  or 
obtained  such  knowledge  from  a  report  reg- 
ularly made  to  him  by  some  other  person  em- 
ployed in  the  business  whose  duty  it  was  to 
make  the  same  in  the  regular  course  of  busi- 
ness. 1  Elliott  on  Evidence,  i$  458  to  463,  in- 
clusive; 2  Wigmore  on  Evidence,  ■§  1554;  2 
Jones  on  Evidence,  {  322." 

Counsel  for  appelant  concede  that  Mr. 
Wolever  did  have  knowledge,  either  direct 
or  indirect,  of  the  transactions  concemlng 
the  packing,  etc.,  of  tbe  i»angeB,  and  lay 
the  emphasis  of  thtir  objection  upon  that 
part  of  the  ledger  constituting  the  "account 
sales."  The  witness  Wolever  testified  that 
he  represented  the  plaintiff  as  one  of  the  sub- 
sidiary associations  making  up  the  Mutual 
Orange  Distributors,  and  was  a  member  of 


the  board  of  directors  of  die  Motoal  Orange 
Distributors.  As  such  director  be  was  famil- 
iar with  the  system  under  which  the  fruit 
was  shipped,  sold,  and  accounted  for  througfh 
that  agency.  The  Mutual  Orange  Distribu- 
tors shipped  to  various  representatives 
throughout  tbe  country  the  fruit  received  by 
it,  and  the  sales  were  made  through  these 
representatives,  v^lio  then  reported  to  the 
Mutual  Orange  Distributors  by  rendering  in 
each  case  an  "account  sales"  in  the  form  of 
duplicate  carbon  copies  containing  the  sev- 
eral statements  of  account.  One  of  these 
duplicates  Is  kept  by  the  Mutual  Orange  Dis- 
tributors as  its  record  of  the  transaction, 
and  the  other  is  sent  to  the  fruit  growers'  or- 
ganization. Thus,  in  the  instant  case  there 
were  three  "account  sales,"  one  for  eadb  of 
the  three  cars  in  which  the  fruit  was  ship- 
ped. One  came  from  Cleveland,  one  from 
New  Tork,  and  one  from  Boston.  All  of  tbe 
sales  were  made  at  auction.  Of  the  dupli- 
cate copies  so  received  by  the  Mutual  Orange 
Distributors,  one  of  each  was  delivered  to 
the  plalnUff.  It  was  from  those  statements 
that  the  entries  were  made  by  Mr.  Wolever 
in  the  ledger  account  Introduced  in  evidence 
in  this  action.  Tbe  witness  Wolever  testified 
that  the  accounts  of  sales  thus  furnished  con- 
stituted all  of  the  memoranda  and  data 
wbl(di  imder  that  method  of  doing  business 
are  used  In  making  settlements.  In  connec- 
tion with  the  cross-examination  of  Mr.  Wol- 
ever, the  defendant  called  for  the  said  ac- 
counts of  sales  furnished  to  plaintiff  by  tbe 
Mutual  Orange  Distributors,  and  Introduced 
them  in  evidence.  They  are  tu  the  record  as 
Defendant's  Exhibit  R,  and  correspond  in 
amounts  to  tbe  entries  contained  In  the 
ledger  account  No  evidence  to  contradict' 
them  was  offered  by  the  defendant.  It  ap- 
pears to  us  that  if  there  was  any  error  in 
the  reception  of  tbe  ledger  account  in  evi- 
dence as  covering  these  items  of  the  "account 
sales,"  such  error  is  cured  by  the  introduc- 
tion In  evidence  of  said  Exhibit  R  at  the  in- 
stance of  the  defendant  himself.  Having 
been  received  by  the  plaintiff  in  the  usual 
course  of  business,  they  constituted  a  reason- 
able basis  of  authority  to  the  plaintiff  to 
pay  out  the  balance  charged  to  It  on  the  loss 
incurred  by  the  sales,  and  to  charge  to  the 
defendant  the  amount  so  paid  Out  by  the 
plaintiff  for  his  account  Considered  in  this 
light,  the  ledger  entry  Itself  may  be  regarded 
as  the  original  entry  of  the  account  of  the 
plaintiff  against  the  defendant. 

[2]  Appellant  next  contends  that  tbe  evi- 
dence is  insuffldeut  to  support  the  court's 
finding  that  the  account  sued  upon  is  true 
and  correct,  ."and  constitutes  an  open,  cur- 
rent, mutual,  and  book  account."  We  think 
that  the  evidence  established  the  character 
of  the  account  as  a  mutual,  open,  and  current 
account ;  it  being  within  tbe  following  defini- 
tion: 


Digitized  by 


Google 


1078 


UO  PACIFIC  BISPOBTBB 


(Gal 


"An  tmsettled  debt  arising  from  Items  of 
work  and  labor,  goods  sold  and  delivered,  and 
other  open  transactiona,  not  reduced  to  writ- 
ing, and  subject  to  future  settlement  and  ad- 
justment It  is  nsually  disclosed  by  the  ac- 
count books  of  the  owner  of  the  demand. 
♦  •  •  "  Mercantile  Trust  Co.  ▼.  Doe,  26  Cal. 
App.  246,  253,  146  Pac.  692;  George  Eice  & 
Sons  v.  Cowan,  189  Pac.  132. 

Tfala  being  so,  the  cause  of  action  was 
not  barred  by  the  statute  of  limitations, 
since  the  action  was  commenced  within  the 
period  of  four  years  from  the  time  when  the 
(iause  of  action  accrued.  Code  Civ.  Proc.  i 
337,  subd.  2. 

The  Judgment  Is  affirmed. 

We  coacnr:    SHAW,  X;  JAMES,  J. 


QROVER  at  at.  v.  IMORRIS(ON.    (Civ.  2162.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   May  18,  1920.) 

1.  Judament  «=325l(l)  —  Contributory  aegll- 
genoe  put  In  Issue  by  oross-oomplalnt. 

In  action  for  damages  from  automobile  col- 
lision, in  which  defendant  filed  cross-complaint 
for  damages  to  his  own  automobile  as  due  to 
plaintiffs'  negligence,  a  verdict. for  neither  par- 
ty, based  on  plaintilTs'  negligence  as  well  as 
defendant's,  held  warranted  by  the  pleadings, 
as  against  the  objection  that  contributory  neg- 
ligence was  not  pleaded,  as  all  the  pleadings 
and  the  issues  submitted  by  them  were  neces- 
sarily to  be  considered  in  their  entirety. 

2.  Trial  «=329(3)— Court's  question  whether 
witness  was  "guessing"  at  distance  testlfled 
to  not  error. 

In  automobile  collision  case,  where  witness 
had  testified  the  wreck  was  a  certain  distance 
from  the  end  of  a  bridge,  the  court  was  not 
without  legal  right  to  ask  the  witness  whether 
be  was  "guessing"  at  the  distance;  this  being 
no  more  than  Inquiry  whether  his  statement 
was  based  on  measurement  or  estimate. 

3.  Trial  (S=329(2)  —  Trial  Judge's  Inadvertent 
statement  ai  to  evidence  whioh  had  been 
given  not  error. 

In  automobile  collision  case,  the  trial  judge's 
inadvertent  statement,  in  ruling  on  the  admis- 
sion of  testimony,  that  two  witnesses  had 
testified  that  plaintiffs'  machine  was  moved  aft- 
er the  accident,  which  statement,  on  plaintiffs' 
counsel's  calling  attention  to  its  incorrectness, 
was  in  a  measure  corrected  by  a  subsequent 
observation  by  the  judge,  held  not  valid  ground 
for  objection. 

4.  Witnesses  ^»358— Cross-examination  of  Im- 
|»eaching  witness  as  to  drunkenness  held 
proper. 

Defendant's   witness,  having   testified  that 
plaintiffs'  witness  was  drunk  shortly  before  the 
automobile  collision  upon  which  the  action  was  | 
based,  was  properly  asked  by  plaintiffs'  counsel  j 


on  crosB-exaininatlon  whether  he  was  not  dmnk 
himself,  and  whether  it  was  a  fact  that  up  to 
that  time  for  months  he  did  not  draw  a  sober 
breath;  it  being  proper  to  show  that  he  was  so 
intoxicated  as  not  to  be  able  to  know  whether 
plaintiffs'  witness  was  Intoxicated  or  to  be 
under  the  impression  that  every  person  he  met 
or  saw,  and  not  he,  was  in  ■  state  of  intoxica- 
tlon. 

5.  Appeal  and  error  €=>l  048  (6)— Exclusion  of 
cross-examination  as  to  witness'  Intoxication 
held  harmless. 

Exclusion  of  cross-examination  as  to  a 
witness'  being  intoxicated  held  not  preJudidaL 

6.  Trial  $=3232(3)— Instruction  as  to  recovery 
■ot  being  Justified  because  of  Instrnotion  as 
to  damages  held  not  error. 

In  automobile  collision  case,  an  instruction 
that  the  jury  were  not  to  understand  they  were 
to  give  damages  simply  because  the  court  in- 
structed  on  the  measure  of  damages  held  not 
error. 

7.  Trial  «S9333— Ungranmatloal  verdict  not 
error. 

In  automobile  collision  case,  where  defend- 
ant filed  cross-complaint  for  damages  to  his 
machine,  a  verdict  against  both  parties  and 
that  neither  party  "are"  entitled  to  damages, 
although  ungrammatical,  was  sufficiently  dear. 

Appeal  from  Superior  Court,  Zuba  Goon- 
ty,  K.  S,  Mabon,  Judge. 

Action  by  Dewey  S.  Grover  and  Mae  Grov- 
er  against  John  Morrison,  who  filed  a 
cross-complaint.  From  judgment  awarding 
no  damages  to  either  party,  plaintiffs  appeaL 
Affirmed. 

W.  H.  Carlln,  of  MarysvlUe,  for  appellants. 
Ray  Manwell,  of  MarysvlUe^  for  respond- 
ent. 

HART,  J.  Plaintiffs  brought  the  action  to' 
recover  from  defendant  damages  for  Injuries 
received  by  plaintiff  Mae  Grover  in  an  auto- 
mobile collision,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  for 
physicians',  nurses',  and  hospital  charges  in- 
curred by  her,  and  for  damages  to  plaintiffs' 
automobile.  Defendant  filed  a  cross-com- 
plaint in  which  he  asked  for  $600,  dam- 
ages to  his  automobile,  claiming  tliat  the 
collision  was  due  to  the  negligence  of  the 
plaintiffs.  Trial  was  bad  before  a  jury, 
which  found  "against  the  plaintiffs  and 
against  the  defendant  and  further  find  Chat 
neither  party  is  entitled  to  damages."  Judg- 
ment was  accordingly  entered,  from  which 
Judgment  plaintiffs  prosecute  this  appeal. 

It  is  first  contended  by  appdlants  tliat  the 
evidence  is  insufficient  to  Justify  the  ver- 
dict. 

Crossing  the  Yuba  river,  at  the  city  of 
MarysvlUe,  is  a  bridge  which,  with  its  ap- 
proaches, commences  at  the  termination  of 
D  street,  in  said  city,  and  Is  approximately 
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2,200  feet  In  leagth  to  Qie  sontberly  bank  of 
Bald  river.  The  roadway  on  said  bridge  is 
24  feet  in  width,  with  a  raised  sidewalk  on 
each  side  8  feet  in  width  and  railings  on 
the  ontside  of  each  sidewalk. 

On  the  8th  day  of  December,  1917,  at  about 
the  hour  of  4  o'clock  in  the  afternoon,  with 
the  sun  shining,  plaintiffs,  husband  and  wife, 
drove  upon  the  south  end  of  the  bridge  in  a 
Ford  automobile  on  their  way  to  MarysviUe. 
Plaintiff  Dewey  8.  Orover  testified  tliat  upon 
driving  upon  the  bridge  he  traveled  on  the 
east,  or  right-hand,  side  at  a  speed  approxi- 
mately of  10  or  12  miles  an  hoar  and  was 
traveling  car^nlly.  When  he  was  about 
halfway  across  the  bridge  he  saw  approach- 
ing blm  a  small  tractor,  driven  by  a  man 
named  Davis,  coming  south  from  the  north 
end  of  the  bridge  on  the  west  side.  A  little 
further  cm  he  saw  defendant's  machine  com- 
ing around  the  lef  t^tiand  side  of  the  tractor 
to  pass  iL    The  witness  testified: 

"It  kept  coming  right  -towards  me.  I  was 
ninning  along  probably  a  foot  or  two  from  the 
sidewalk  of  the  bridge.  I  supposed  he  would 
turn  off  in  just  a  minute,  whicb  they  do  Iota  of 
times;  people  will  run  close  to  you  and  then 
turn  off,  but  he  kept  coming,  and  when  I  saw 
be  wasn't  going  to  stop  I  Jammed  my  car  into 
the  sidewalk,  commenced  stopping  it,  tried  to 
stop  it.  When  he  got  right  up  dose,  about  20 
or  26  feet  away  from  me,  he  turned  out  to 
the  right  right  quick,  to  the  west,  and  he  didn't 
turn  fast  enough  to  miss  me;  bis  car  caught  on 
the  corner  of  my  car  kind  of  sloping  and 
jammed  my  car  into  the  bridge  and  broke  one 
of  my  wheels  down;  the  bind  end  of  his  car 
flew  around  Idnd  of  catercornered  across  the 
bridge,  toward  -the  west  and  southerly.  When 
we  stopped  my  car  was  on  the  sidewalk,  the 
hind  wheels;  bis  car  was  sitting  against  my 
car,  sitting  across  the  bridge;  we  were  both 
kind  of  across  the  bridge  then.  The  left-band 
comer  of  defendant's  car  struck  the  left-hand 
corner  of  mine.  When  the  collision  came  my 
car  was  right  up  against  the  east  sidewalk  of 
the  bridge,  probably  3  inches  from  it.  Before 
the  collision  I  should  judge  the  defendant  was 
going  probably  20  miles  ah  hour;  he  was  going 
pretty  fast" 

The  plaintiff  Mae  Orover  testified  prac- 
tically to  the  same  facts  as  did  her  husband. 
She  was  severely  injured,  and  people  in  a 
passing  antomobUe  took  her  and  her  hus- 
band to  MarysviUe. 

William  Davis,  called  as  a  witness  for 
plaintiffs,  testified  tliat  he  was  a  tractor 
driver,  and  on  the  day  of  the  collision  was 
driving  a  tractor  on  the  right-hand  side  of 
the  bridge  going  south,  and  was  about  a  third 
of  the  way  or  nearly  halfway  across  the 
bridge  when  defendant's  machine  pulled 
around  from  behind  him  and  ran  into  Grov- 
er's  madilne,  who  was  coming  north  on  the 
east  side  of  the  bridge.  He  said  the  defend- 
ant's automobile  "had  about  150  feet  clear- 
ance to  get  on  the  other  side,  but  it  didn't 
qeem  to  get  there.   He  turned  trying  to  make 
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it  go  on  the  right,  on  his  own  side,  but  be 
didn't  make  it  fast  enough  before  fbey  col- 
lided." The  witness  described  the  positions 
of  the  two  automobiles  after  the  collision, 
placing  them  about  as  plaintiffs  did.  He 
said  he  helped  carry  defendant's  car  around 
80  he  could  pass.  On  cross-examination  the 
witness  was  asked  if  he  was  drunk  or  sober 
at  the  time  of  the  collision,  and  answered 
that  he  wasn't  either  one,  but  that  he  bad 
had  a  couple  of  drinks. 

J,  3.  Degire,  a  stableman  residing  at 
MarysviUe,  at  the  time  of  the  collision  was 
hauling  gravel  with  a  two-horse  team  and 
wagon.  As  he  drove  on  to  the  bridge  from 
the  south  end  he  saw  the  accident  and  drove 
to  the  place.    Be  testUed : 

"I  got  up  and  helped  get  the  machines  out  of 
the  way  so  I  could  come  on  to  town."  He  de- 
scribed the  location  of  the  two  cars.  "I  helped 
Mr.  Davis,  the  tractor  driver,  move  Mr.  Morri- 
son's machine  out  of  tlie  way  so  he  could  get 

by" 

On  cross-examination  tbe  wlt*\e8s  said  that 
X)avls  was  sober  so  far  as  he  could  see. 

Two  other  witnesses,  one  of  them  being  B. 
C.  De  Witt,  called  on  behalf  of  plaintiffs,  tes- 
tified that  they  saw  the  Ford  after  the  col- 
lision, and  that  it  was  on  the  east  side  of 
the  roadway. 

The  defendant  testified  that  he  had  no- 
ticed Davis  in  the  city  of  MarysviUe  driving 
tbe  tractor  toward  the  bridge;  that  when  he 
(defendant)  drove  upon  the  bridge  there  was 
no  vehicle  of  any  kind  ahead  of  him  on  the 
bridge;  that  when  tie  got  fairly  on  the  bridge 
he  was  traveling  at  a  rate  of  about  10  or 
16  mUes  an  hour.    He  testified: 

"I  saw  another  machine  coming  towards  me 
clQse  up  to  the  center,  untU  be  got  so  close  to 
mo  that  I  had  no  chance  to  get  away,  and  he 
was  probably  then  6  inches  too  close  to  me; 
he  was  over  enough  on  my  line  so  I  couldn^ 
turn  off  and  get  away  fast  enough  to  get  away 
from  him;  he  was  coming  along  pretty  fast 
speed." 

His  description  of  bow  the  collision  oc- 
curred, as  to  the  positions  of  tbe  two  cars, 
was  about  as  already  given.  He  said  that 
he,  a  man  named  Strawn,  and  a  colored  man 
moved  defendant's  car  to  the  sidewalk  on 
the  west  side. 

On  cross-examination  the  defendant  first 
stated,  as  he  did  in  his  direct  examination, 
that  when  the  collision  occurred  the  plain- 
tiffs' car  was  "over  the  center  (of  the  bridge) 
on  my  side."  On  further  cross-examination 
as  to  this  point,  his  answers  were  not  as 
positive  as  they  previously  were.  He,  for 
instance,  said: 

"I  don't  know  that  he  was  over  the  center; 
he  WHS  at  tbe  center;  he  was  at  the  center; 
he  might  have  been  over.  Q.  Would  you  say 
ais  left  wheel  would  be  at  the  center?  A.  J 
suppose  so.  *  *  *  Q.  How  much  space,  ap- 
proximately, does   it   require   for  your  auto- 
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mobUe  to  pass  thrinig:h,  taking  the  fuQ  width 
of  the  machine  at  its  widest  part?  A.  Seven 
feet,  probably  6%  or  7, 1  should  judge.  I  don't 
know  that  would  cover  everything,  fenders 
and  aU.  Q.  Tou  came  together  and  your  left 
front  wheel  struck  and  locked  with  the  left 
front  wheel  of  plaintiffs'  machine?  A.  Yes. 
Q.  Both  wheels  were  broken,  were  they?  A. 
Jes,  sir." 

David  Morrison,  a  toother  of  the  defend- 
ant, testified  that  he  was  in  a  Ford  machine 
and  drove  bdilnd  a  tractor  on  the  bridge, 
passed  it,  and  saw  there  had  been  a  wreck. 
He  stopped  and  saw  his  brother  and  Strawn 
and  another  man  move  his  brotlier's  car  to 
the  west  side  of  the  center  of  the  bridge, 
plaintiff's  car  being  on  the  east  side  of  the 
center,  but  be  said  it  was  not  up  on  the  side- 
walk on  the  east  side ;  the  wheels  might  have 
been  a  foot  or  so  from  the  sidewalk.  James 
Strawn  testified  to'  having  assisted  in  moving 
defendant's  car. 

[1]  It  is  plainly  apparent  from  the  testi- 
mony, of  which  the  foregoing  statement  em- 
braces a  correct  epitome,  that,  when  the 
collision  occurred,  ttoth  the  plaintiffs  and 
the  defendant  were  driving  very  close  to  the 
center  line  of  the  bridge.  At  any  rate,  this 
court  must  so  view  the  situation.  It  is  like- 
wise also  apparent  that  upon  the  question 
whether,  when  the  collision  occurred,  the  two 
machines  were  both  running  on  and  along 
the  center  line  of  the  bridge,  there  exists  a 
sharp  conflict  in  the  evidence.  In  fact,  there 
is  a  pronounced  conflict  in  the  evidence  up- 
on the  question  whether,  at  the  time  of  the 
accident,  the  machine  of  the  plalntitFs,  who 
were  traveling  in  a  northerly  direction,  was 
or  was  not  running  beyond  the  west  of  the 
center  line  of  the  bridge  a  few  inches.  It  is 
true  that  the  defendant,  after  having  on  di- 
rect examination  positively  testified  that  the 
plaintiffs'  machine  was  on  the  west  of  the 
center  Une  of  the  bridge  a  few  Inches  when 
the  collision  took  place,  was  not  so  positive 
on  that  point  on  his  cross-examination ;  still, 
it  was  for  the  Jury,  under  such  state  of  the 
testimony,  to  determine  -what  was  the  fact 
in  that  regard.  But,  in  any  event,  the  evi- 
dence ai^ears  to  be  such  as  that  the  Jury 
could  well  have  found,  as  it  did  find,  that 
both  machines,  when  they  collided,  were 
traveling  so  dose  to  the  center  line  of  the 
bridge  that  it  would  be  very  difficult  to 
determine,  if,  indeed,  It  could  Justly  be  d©' 
termined  at  all,  which  of  the  two,  the  plain- 
tiff or  the  defendant,  was  to  blame  for  the 
collision,  or,  in  other  words,  whether  it  was 
the  defendant's  negligence  or  that  of  the 
plaintiff  or  the  contemporaneous  negligence 
of  both  that  was  the  proximate  cause  of  tke 
Injury.  It  follows,  therefore,  that  this  court 
is  in  no  position  to  hold,  as  a  matter  of  law, 
that  the  finding  of  die  Jury  that  both  the 
plaintiff  and  the  defendant  were  equally  at 
fault,  and  that  the  accident  would  not  have 
occurred  but  for  the  simultaneous  negligence 


of  both,  Is  not  supported  by  the  evidence. 
The  verdict,  In  effect,  implies,  of  course,  that, 
while  the  defendant  was  guilty  of  negligence, 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, in  the  absence  of  which  the  collision 
and  the  injuries  resulting  therefrom  to  the 
plaintiff  Mae  G  rover  and  to  plaintiffs'  ma- 
chine would  not  have  happened ;  and  In  thia 
connection  we  notice  the  contention  of  the 
counsd  for  the  appellants  that  contributory 
negligence  upon  the  part  of  the  piaintUFs 
is  not  set  up  or  pleaded  as  a  defense  by  the 
defendant,  and,  not  being  so  pleaded,  the  de- 
fendant cannot  avail  himself  of  the  defense 
of  contributory  negligence.  Bat  the  reply  to 
this  contention  is  to  t>e  found  In  the  aver- 
ments of  the  cross-complaint  filed  by  the 
defendant.  In  that  pleading'  the  defendant, 
asking  for  affirmative  relief  against  the 
plaintiff^  alleged  and  charged  in  appropriate 
language  that  the  collision  and  the  coise- 
quent  damage  were  due  directly  and  solely 
to  the  negligence  o£  the  plaintiff  Dewey  S. 
Orover,  in  that,  when  the  accident  occurred, 
the  latter  was  driving  his  machine  on  the 
west  of  the  center  Une  of  the  bridge.  "Diia 
is,  of  course,  a  straight  allegation  that  the 
plaintiff  himself,  by  his  own  negligence,  di- 
rectly contributed  to  the  collision,  and  thus 
the  issue  of  contributory  negligence  upon  the 
part  of  the  plaintiffs  was  expressly  and  di- 
rectly submitted  by  the  pleadings.  The  cause 
was  not,  as  is  often  true  where  a  croes-com- 
plaint  is  ffled,  and  the  real,  vital  issues  are 
made  up  and  tendered  by  an  answer  there- 
to, tried  alone  upon  the  croes-complaint  and 
the  answer  of  t^e  plaintiff  thereto.  EsLch  of 
the  parties  was  seelUng  affirmative  relief,  and 
the  case  was  necessarily  tried  upon  all  the 
pleadings  of  both  parties— that  is,  upon  all 
the  issues  involved  in  all  the  pleadings  filed 
— and  hence,  as  above  suggested,  to  ascertain 
what  the  vital  issues  of  fact  to  be  determin- 
ed by  the  Jury  were,  all  the  pleadings  and 
the  issues  submitted  by  them  were  necessa- 
rily to  be  ccmsidered  in  their  entirety.  Thus 
viewing  the  situation  as  to  the  issues  of  fact 
involved  in  the  action,  as  they  were  made  up 
by  the  several  pleadings  of  the  parties,  it  is 
plainly  manifest,  as  above  stated,  that  one 
of  the  important  questions  of  fact  raised  by 
the  pleadings  as  a  whole  and  which  the  Jury 
were  required  to  consider  and  determine  was 
whether  the  plaintiff  Dewey  S.  Grover  lilm- 
self  was  guilty  of  negligence  which  prox- 
imatdy  contributed  to  the  coUIslon  and  Ua 
consequences. 

It  la  to  be  said,  however,  that  ttie  oounsd 
for  the  appellants  does  not  appear  to  be  so 
insistent  upon  the  proposltioD  that  there  Is 
no  substantial  support  in  the  evidence  for 
the  verdict  or  upon  the  point  that  the  issue 
of  contributory  negligence  upon  the  part  of 
the  plaintiff  Dewey  S.  Grover  is  not  properly 
raised  by  the  pleadings  as  he  is  upon  tb* 
proposition  that.  In  view  ot  the  asserted  a» 
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satisfactoiy  dmracter  ot  the  evidence  u  a 
fonndatlMi  for  the  flndlng  of  the  Juiy,  cer- 
tain alleged  erroneona  ruUngs  of  the  court 
npon  the  qnestlon  of  the  legal  propriety  of 
certain  testimony  should,  with  certain  al- 
leged erroneous  Instructions  as  to  the  law  of 
the  case,  be  held  a  sufficient  predicate  for  a 
Judgment  of  reyersaL  These  assignments 
will  now  briefly  be  considered. 

Daring  the  direct  examination  of  R.  O.  De 
Witt,  a  witness  called  for  plaintiffs,  he  was 
asked  where  on  the  bridge  he  saw  any  evi- 
dence of  collision.  The  questlcm  waa  object- 
ed to,  counsel  for  defendant  saying: 

"TMa  colHsiOB  occnrred  about  10  minates 
after  4;  all  these  machines  had  been  moved. 

"Mr.  Carlln:  There  is  no  evidence  that  the 
plaintiffs'  machine  was  moved  at  all. 

"The  Cionrt:  Two  witnesses  testified  it  was 
moved. 

"Mr.  Carlin:  Not  the  plaintiffs'  machine;  no 
witness  testified  at  all  that  plaintiffs'  machine 
was  moved  at  any  time. 

"The  Court:  That  is  not  asking  about  the 
plaintiffs'  machine. 

"Mr.  Carlin:    That  is  only  preliminary. 

"The  Court:  I  wlU  bear  it;  answer  the  ques- 
tion. A.  I  should  judge  360  feet  somewhere* 
from  the  north  end. 

"Mr.  Carlin:     What  did  you  see  there? 
'  "Counsel  for  Defendant:     Same  objection. 

"The  Court:  It  is  very  evident  if  that  is 
true  there  was  quite  a  change  in  the  machines. 

"Mr.  Carlin:  How  many  feet?  A.  About 
8B0  feet. 

"The  Court:    ^27  feet. 

"Mr.  Carlin:  Would  yon  say  3S0  feet  was 
exact,  or  might  it  be  427?  (Objected  to  as 
leading,  immaterial,  irrelevant,  and  incompe- 
tent.) 

"The  Court:  I  will  let  him  answer.  Ton 
didn't  measure  it?    A.  No,  sir. 

"The  Court:  Just  guessing  at  it?  A.  Just 
guessing  at  it. 

"Mr.  Carlin:  What  did  you  see?  A.  I  saw 
a  Ford  and  another  car  in  front  of  it." 

The  point  made  by  counsel  as  to  the  fore- 
going is  that  the  court,  in  stating  that  the 
plaintiffs'  machine  had  been  moved  from  the 
position  in  which  it  was  left  by  the  collision, 
there  having  been  no  testimony  that  It  was 
moved  at  the  time  referred  to  by  the  vrltness 
De  Witt,  "trenched  upon  the  province  of  the 
Jury."  It  Is  further  objected  that  the  court 
trespassed  upon  the  domain  of  the  Jury  when 
It  stated  that  there  was  evidence  of  a  colli- 
sion on  the  bridge  about  "427  feet"  from  the 
north  end  thereof;  the  witness  having  pre- 
viously estimated  that  the  distance  was 
about  350  feet  from  the  north  raid  of  the 
bridge,  and,  further,  that  the  court  was  with- 
out legal  right  to  ask  the  witness  if  he  was 
merely  making  a  guess  as  to  the  distance. 

[2,'  8]  There  Is  nothing  so  serious  in  the  ac- 
tion of  the  court  thus  referred  to  and  criti- 
cized, assuming  it  to  be  justly  amenable  to 
all  that  is  said  against  it,  as  to  Justify  us  in 
declaring  that  thereby  the  Jury  were  unduly 
Influenced  In  their  consideration  of  the  case 
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or  led  to  reach  the  conclusion  evidenced  by 
their  verdict.  The  court  had  the  right  to 
ask  the  witness  whether  he  was  giving  a 
mere  approximation  of  the  distance,  or,  what 
amounts  to  the  same  thing,  "guessing  at  the 
distance,"  or  whether  his  statement  as  to 
the  distance  was  based  upon  an  actual  meas- 
urement thereof.  Counsel  would  not  say  or 
cont^id  that  he  or  the  attorney  on  the  other 
side,  according  as  the  exigency  of  the  situa- 
tion might  require  it,  would  not  be  allowed 
properly  to  ask  such  a  question  or  Inquire 
whether  a  witness,  in  stating  distances,  bas- 
ed his  testimony  In  that  respect  on  actual 
measurements  or  a  mere  guess  or  approxi- 
mation, and  certainly,  If  counsel  may  ask 
such  a  question,  it  cannot  be  error  for  the 
court  to  ask  It,  }f  the  question  Is  propounded 
by  the  latter  in  a  proper  manner,  or  so  that 
the  Jury  may  not  infer  that  it  is  the  desire 
or  sole  purpose  of  the  court  thus  to  discredit 
the  witness  or  prejudice  his  testimony  la 
the  minds  of  the  Jury.  As  to  the  suggestion 
of  the  court  that  the  machine  of  the  plain- 
tiffs had,  before  the  vrltness  saw  any  "evi- 
dence of  a  collision,"  been  moved  from  the 
position  In  which  it  had  been  left  as  a  result 
of  the  collision,  it  will  be  noted  that,  after 
counsel  for  plaintiffs  stated  that  there  was 
no  testimony  that  the  machine  had  been 
moved,  the  court  remarked  that  the  question 
objected  to  had  no  application  or  reference 
to  plaintiffs'  machine,  and  this  observation  by 
the  court  In  a  measure  corrected  Its  previous 
alleged  misstatement  as  to  the  removal  of 
said  machine.  Moreover,  counsel  for  the 
plaintiffs  having  called  attmtion  to  the  fact 
that  there  was  no  testimony  up  to  that  stage 
of  the  case  showing  that  plaintiffs'  machine 
had  been  moved,  the  jury,  we  must  assume, 
must  also  have  then  recalled  that  there  was 
then  no  such  testimony  before  them,  and  we 
must  further  assume  that,  if  there  was  no 
proof  of  the  plaintiffs'  machine  having  been 
moved,  the  Jury  would  not  assume  that  there 
was  on  the  mere  Inadvertent  Intimation  by 
the  court  that  such  testimony  had  been 
glv«i  Ijefore  them.  We  cannot  perceive  any 
merit  in  the  objection  here  considered. 

[4]  The  witness  Davl£,  as  above  shown, 
testified  in  behalf  of  the  plaintiffs.  On  cross- 
examinatloa  he  was  asked  If  he  was  not  un- 
der the  influence  of  Intoxicating  liquor  at 
the  time  the  accident,  which  he  claimed  to 
have  witnessed,  occurred.  He  denied  that 
he  was  then  intoxicated.  The  defendant 
called  one  L.  P.  Worden  as  a  witness,  who 
testified  that  he  had  seen  the  witness  Davis 
as  the  latter  was  leaving  Marysville  with  his 
tractor  on  the  day  of  the  collision,  and  that 
Davis  was  drunk.  Counsel  for  plaintiffs,  on 
cro88-examinati(m,  asked  the  witness  wheth- 
er he  was  not  drunk  hiinself  and  whether  It 
was  a  fact  that  up  to  that  time  for  months 
he  did  not  draw  a  sober  breath.  Objections 
to  both  questions  were  sustained,  and  refer-, 
ring  to  the  second  one,  the  court  said: 
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"Ifr.  Carlin,  that  is  not  a  proper  qnestioii  to 
as3c.  I  have  ruled.  The  witness  is  entitled  to 
protection  on  the  stand,  and  I  am  going  to 
protect  him;  it  isn't  right  to  ask  insulting  ques- 
tions of  the  witness,  and  don't  do  it  any  more." 

[i]  We  are  at  a  loes  to  understand  the 
theory  upon  which  the  court  disallowed  the 
cross-examination.  The  obvious  purpose  of 
proving  that  Davis  was  intoxicated  was  to 
show  ttmt  Ills  mental  condition  was  such  at 
the  time  of  the  collision  as  that  he  was  not 
able  to  form  a  proper  or  an  accurate  con- 
ception of  the  circumstances  under  which 
the  collision  occurred,  or,  in  other  words,  to 
show  tliat  his  testimony  was  unreliable  and 
could  not  be  depended  upon ;  and  the  cross- 
examinatioQ  of  Davis  on  that  line,  as  well  as 
any  testimony  offered  In  Impeachment  of 
his  denial  of  having  been  drunli:  at  the  time 
In  question,  were  proper.  Upon  identically 
the  same  theory.  It  was  proper  for  the  plain- 
tiffs to  show.  If  It  could  be  done,  that  Wor- 
den  was  himself  Intoxicated  to  an  extent 
that  he  was  thus  rendered  Incapable  of 
linowing-  or  determining  whether  Davis  was 
Intoxicated,  or  whether,  being  Intoxicated 
himself,  and  experiencing  the  usual  effects 
of  such  a  condition,  his  brain  was  susc^tlble 
to  the  Impression  that  every  person  be  met 
or  saw,  and  not  he,  was  In  a  state  of  alcohol- 
ic Intoxication.  But,  while  we  doubt  not 
that  the  ruUng  excluding  the  cross-examina- 
tion was  error,  we  do  not  feel  that  we  are 
Justified  in  holding  that  it  was  prejudicial 
to  the  rights  of  the  plaintiffs.  In  other 
words,  we  cannot  say  that  the  Jury's  con- 
clusion was  affected  by  the  ruling,  or  that  a 
different  result  would  have  followed  frcMu 
the  allowance  of  the  cross-examination,  Da- 
vis denied  that  he  was  intoxicated  at  the 
time  of  the  accident,  and  it  was  for  the  Jury 
to  determine  from  his  testimony,  as  compared 
to  that  of  Worden,  what  his  condition  as  to 
sobriety  was.  Furthermore,  as  atxive  shown, 
•the  testimony  of  Davis  was  only  corrobora- 
tive of  that  of  the  plaintiffs  as  to  the  claim 
of  the  latter  that  the  defendant,  at  the  time 
of  the  collision,  was  driving  on  the  east  of 
the  center  line  of  tbfi  bridge,  and,  evei  with 
the  testimony  of  Davis  given  upon  the  theory 
that  he  was  in  a  perfect  state  of  ebriety 
when  the  collision  happened,  the  state  of 
the  evidence,  as  before  declared,  was  such 
as  that  the  Jury  might  still  be  in  serious 
doubt  as  to  which  of  the  parties  was  di- 
rectly responsible  for  the  accldrat,  and  thus 
have  been  brought  to  the  conclusion  at  wbtdb 
they  arrived,  to  wit,  that  both  were  equally 
at  fault. 

The  several  Instructions  given  by  the  court 
at  the  request  of  the  defendant,  and  to 
which  objection  is  here  made  because,  as  is 
the  ctmtentlon,  they  do  not  state  the  law 
correctly,  may  be  summarized  as  follows: 
That  the  Jury  are  not  to  understand  that 
they  are  to  give  damages  simply  because  in- 


stmctlons  Involving  the  statement  of  tlie 
rule  as  to  the  measure  of  damages  are  ad- 
dressed to  them  by  the  court;  that  such  In- 
structions have  no  application  where  the  lia- 
bility of  the  defendant  has  not  been  estab- 
lished, "and  should  not  be  understood  as 
conveying  any  intimation  that  in  the  opinion 
of  the  court  the  plaintiff  is  entitled  to  dam- 
ages or  not"  (instruction  No.  1) ;  "that  If  yoo 
believe  from  the  evidence  that  the  ptafnttffs 
and  defendant  approached  each  other  from 
opposite  directions  on  what  is  commonly 
Imown  as  the  D  street  bridge,  and  that  their 
automobiles  collided  on  the  cmter  line  of 
said  bridge,  and  that  if  ordinary  care  had 
been  exerdsed  on  the  part  of  both  plaintiffs 
and  defendant,  and  there  was  room  for  the 
said  parties  to  have  turned  further  to  their 
right-hand  sides  of  said  bridge,  respectively, 
thus  avoiding  any  collision,  then  I  instruct 
you  that  it  is  the  law  that  both  parties  were 
negligent,  and  neither  party  may  recover  as 
against  the  other"  (instructioa  No.  6) ;  that, 
if  neither  party  was  negligent,  neither  can 
recover  from  the  other  (instruction  7) ;  that, 
if  l>oth  parties  were  equally  guilty  of  negli- 
gence, then  neither  can  recover  (Instruction 
8);  and  the  giving  by  the  court  to  the  Jni7 
of  the  form  of  verdict  which  they  returned 
into  court 

[6]  The  instructions  thus  referred  to^  al- 
though in  some  respects  awkwardly  phrased, 
stated  the  law  correctly  to  the  Jury.  Obr 
viously  the  Jury  were  not  legally  authorized 
to  award  damages  to  either  party  if  the 
liability  of  neither  was  established  by  the 
evidence  merely  because  the  court  explained 
to  them  the  rule  as  to  the  measure  of  dam- 
ages In  such  a  case  as  this;  and  a  more  ob- 
vious proposition  could  not  be  stated  than 
that  if  neither  party  was  negligent,  or  If  botb 
parties  wore  equally  guilty  of  negligence, 
simultaneously  committed,  neither  was  so- 
titled  to  recover  against  the  other.  By  in- 
struction No.  6  the  court  clearly  meant  to 
say,  and  undoubtedly  the  Jury  so  understood 
the  instruction,  since  it  could  bear  or  convey 
no  other  meaning  than  that  if,  when  the  col- 
lision occurred,  both  parties  were  driving 
on  the  center  line  of  the  bridge,  then  both 
were  equally  guilty  of  negUgence  contempo- 
raneously occurring,  and  that  in  that  case 
neither  was  entitled  to  a  verdict  for  damages 
as  against  the  other.  As  so  understood,  the 
instruction  involved  a  correct  enunciation  of 
the  rule  in  such  a  case.  It  may  be  added 
here  that  the  court,  in  its  charge  to  the  Jury, 
gave  a  full  and  fair  statement  of  all  the 
principles  of  law  pertinent  to  the  case  as  It 
was  made  by  the  evidence. 

[7]  The  complaint  against  the  form  of  the 
verdict  returned  by  the  Jury  possesses  no 
merit.  Its  effect  was  merely  to  find  against 
the  plaintiffs  on  their  complaint  and  against 
the  defendant  on  his  cross-complaint,  and 
"that  neither  party  are  entitled  to  damages." 
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Although  a  little  ont  of  shape  In  Its  gram- 
matical constructloii,  the  verdict  Is  In  lan- 
guage sufficiently  clear  and  expUclt  to  put 
beyond  doubt  the  proposition  that  the  re- 
sult reached  by  the  jury  was  that  neither  of 
the  parties  to  the  action  /was  entitled  to  re- 
coyer  against  the  other. 
The  Judgment  Is  afDrmed. 

We  concur:  NIOOL^  Presiding  Judge  pro 
tern.;  BURNETT,  J. 


THORNBURQH  v.  HAUN.  (No.  9732.) 

(Sapreme  Court  of  Oklahoma.    June  22,  1920. 
Rehearing  Denied  July  24,  1920.) 

(Svllcba§  Tty  the  Court.) 

1.  Brokers  <s=>63(l)— When  real  eetata  broker 
has  earned  his  oom  mission  stated. 

Where  a  real  estate  broker  furnishes  a  pur- 
chaser ready,  willing,  and  able  to  buy  upon  the 
terms  and  conditions  proposed  by  the  seller, 
snch  agent  has  earned  his  commission,  and,  if 
thereafter  the  seller  refused  to  comply  with  his 
contract,  the  agent  is  not  required  to  procure 
or  tender  to  the  seller  an  enforceable  contract. 

2.  Appeal   and  error  «=» 1 001  (I)— Verdict  not 
disturbed  where  supported  by  evidenoe. 

In  a  dvil  action,  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tending 
to  snpport  the  verdict  of  the  jury,  and  no  prej- 
ndicial  erora  of  law  are  shown  in  the  instruc- 
tions of  the  court,  or  its  ruling  on  law  questions 
presented  during  the  trial,  the  verdict  and  find- 
ing of  the  Jury  will  not  be  disturbed  on  appeal. 

Error  from  Superior  Court,  Okmulgee 
County;    R.  B.  Simpson,  Judge. 

Suit  by  O.  F.  Haun  against  Wright  Thorn- 
burgh.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

li.  L,  Cowley,  of  Okmulgee,  for  plaintiff  In 
error. 

Morgan,  Plnkston  &  Hepburn,  of  Henry- 
etta,  for  defendant  in  error. 

JOHNSON,  J.  This  la  an  appeal  from  the 
superior  court  of  Okmulgee  county,  sitting  at 
Henry  etta. 

On  July  11,  1917,  the  defendant  in  error, 
who  was  the  plaintiff  beltrw,  filed  his  petition 
In  said  court  against  the  plaintiff  in  error, 
who  was  the  defendant  below,  which  petition 
alleged.  In  substance: 

"That  plaintiff  was  a  real  estate  agent  at 
Henryetta,  OkL,  and  that  the  defendant,  a  resi- 
dent of  Okmulgee  county,  Okl.,  was  owner  of 
certain  real  estate  situate  in  said  county,  to 
wit:  S.  %  of  N.  W.  %  of  section  32,  township 
12  north,  range  13  east  of  I.  M.  That  on  the 
8th  day  of  February,  1917,  Wright  Thornburgh 
listed  with  the  plaintiS  and  authorized  him  to 


or  a  total  of  $2,000  net,  to  defendant,  with  the 
further  agreement  that  plaintiff  was  to  receive 
as  his  commission  any  sum  for  which  he  might 
sell  the  land  above  the  sum  of  $2,000.  That 
thereafter  said  plaintiff  procured  a  buyer  for 
said  land,  W.  S.  Evans,  who  was  then  and  there 
ready,  able,  and  willing  to  buy  said  land,  for 
the  total  sum  of  $2,800,  and  that  the  said  W. 
S.  Evans  paid  said  plaintiff,  as  an  advance  pay- 
ment on  said  land,  the  sum  of  $100.  That  the 
plaintiff  immediately  notified  said  defendant  that 
he  (the  plaintiff)  had  found  said  purchaser, 
who  was  ready,  able,  and  willing  to  purrhase 
said  property  upon  the  terms  and  conditions 
agreed  upon  by  and  between  said  plaintiff  and 
said  defendant,  but  that  the  defendant  refused, 
and  still  refuses,  to  sell  said  land  to  W.  S. 
Evans  as  per  said  agreement.  All  to  the  great 
damage  of  said  plaintiff  in  the  snm  of  $800,  and 
that  the  refasal  of  said  defendant  to  sell  said 
land  to  W.  S.  Evans  was  without  cause,  and 
with  the  knowledge  that  the  refusal  was  to  the 
great  damage  of  said  plaintiff." 

The  prayer  of  said  petition  was  for  $800 
and  coats.  The  defendant  answered  by  gen- 
eral denial,  the  cause  was  tried  to  a  Jury, 
and  resulted  In  a  verdict  In  favor  of  the 
plaintiff  In  the  sum  of  $645^  for  which  sum 
the  court  rendered  Judgment,  and  In  due  time 
this  proceeding  In  error  was  commenced  by 
the  defendant  filing  his  petition  In  error  in 
this  court,  a  copy  of  case-made  attached. 
His  assignments  of  error  being:  (1)  Over- 
ruling motion  for  new  trial;  (2)  verdict  Is 
contrary  to  law;  (3)  was  contrary  to  the 
evidence;  (4)  was  contrary  to  the  evidence 
and  a  compromise  verdict;  (6)  contrary  to 
the  law  and  evidence;  (6)  errors  of  law  oc- 
curring at  the  trial;  (7)  error  In  exclusion 
of  evidence;  (8)  in  not  sustaining  the  de- 
murrer to  the  evidence ;  (9)  in  not  sustaining 
demurrer  to  the  Introduction  of  the  evidence 
at  the  commencement  of  the  trial;  (10,11) 
erred  in  refusing  to  give  requested  Instruc- 
tions; (12,13)  in  giving  instructions  Nos. 
2  and  3;  (14)  in  admitting  evidence  objected 
to  by  the  defendant. 

[1]  Counsel  for  plaintiff  in  error  discuss  in 
their  brief  most  of  the  foregoing  assignments 
under  one  proposition,  concerning  which  they 
say: 

"All  of  the  above  assignmentB  of  error  depend 
upon  the  answer  to  the  following  question:  'Is 
it  necessary  for  a  real  estate  agent,  to  recover 
a  commission  for  the  sale  of  real  estate,  to 
procure  and  present  to  the  seller,  signed  by  a 
purchaser,  who  is  ready,  willing,  and  able  to 
buy,  an  enforceable  contract  in  writing,  binding 
the  purchaser  to  take  the  land  according  to  the 
terms  and  conditions  agreed  upon?'  If  the  an- 
swer to  the  above  question  is  'Tes'  then  the 
above  assignn>ents  of  error  are  well  taken,  and 
the  judgment  of  the  lower  court  hiust  be  re- 
versed, and  this  cause  remanded  to  the  lower 
court,  with  directions  to  grant  a  new  triah 
If  the  answer  to  the  above  question  is  'No'  then 
the  above  assignments  of  error  are  not  well 
procure  a  buyer  for  the  same  at  $25  per  acre,  I  taken,  and  the  defendant  must  look  to  the  other 
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aangnmento  of   error  for  a  rerersal  of  the 
judgment  in   ^is  cause." 

The  plaintiff  testified  in  his  own  behalf  as 
foUowa: 

"Q.  Tell  the  Jury,  Mr.  Hann,  In  your  own 
way,  as  briefly  as  you  can,  what  transaction  or 
dealings  yon  had  with  Mr.  Thornburgh,  if  any, 
in  relation  to  Iiis  eighty,  up  north  of  town  here. 
A.  I  had  a  purchaser  that  wanted  to  buy  land 
north  of  town,  Mr.  R.  O.  Stone.  I  was  inform- 
ed that  Mr.  Thornburgh  owned  the  land  on 
which  the  Okmulgee  coal  mine  was  located,  and 
I  called  him  up  orer  the  telephone  one  day,  one 
evening,  I  think,  about  the  2d,  or  somewhere, 
of  Febmaiy,  this  year;  told  him  my  name  was 
Haun;  that  I  was  in  the  real  estate  business 
at  Henry etta;  that  I  had  a  purchaser  for  an 
80-acre  tract  of  land;  understood  he  owned 
such  north  of  here;  asked  him,  would  he  sell  it; 
he  said  'Yes,'  and  I  told  him  I  would  be  up  to 
see  him.  I  went  to  Okmulgee  on  the  day  fol- 
lowing, and  went  into  Ifr.  Thombnrgh's  olfice. 

"Q.  About  when  was  that,  Mr.  Haun?  A.  As 
near  as  I  can  say,  I  think  on  the  3d  of  Feb- 
ruary. 

"Q.  The  3d  of  February?    A.  Yes,  sir. 

"Q.  All  right;  go  ahead.  A.  I  informed  my- 
self where  Mr.  Thornburgh's  office  was  located; 
went  in;  found  Mr.  Thornburgh;  never  had  met 
him;  introduced  myself  to  him;  told  him  I  was 
the  real  estate  man  at  Henryetta  that  had 
phoned  him  about  his  tract  of  land  north  of 
town,  and  asked  him  what  he  wanted  for  it. 
He  told  me,  "What  do  yon  think  that  land  is 
worth?'  I  told  him  I  had  looked  it  over,  cut  up 
by  ravines  and  the  railroad  tracks,  I  figured 
about  $25  an  acre.  His  reply  was  that  was 
what  he  figured  it  was  worth,  and  he  said,  "Yon 
sen  the  land  for  that  net  to  me,  and  get  your 
commission  above  that.'  I  asked  him  how  much 
commisBiqn  he  thought  I  ought  to  have.  He  re- 
plied it  didn't  matter  to  him  if  it  was  a  hundred 
dollars  an  acre,  'Sell  it  for  $25  net  to  me.'  I 
said,  'I  will  price  the  land  for  $30  an  acre.'  He 
said,  'Go  to  it,'  used  that  word.  I  came  back 
home  and  called  Mr.  Stone — 

"By  Mr.  Cowley:  What  Stone  Is  that?  A. 
R.  O.  Stone.  Mr.  Stone  decided  to  take  the  80, 
and  wanted  an  80  adjoining  it;  he  just  merely 
wanted  that  for  pasture  landy  I  told  him  I 
would  try  to  get  that,  and  I  called  Mr.  Thorn- 
burgh, ahd  he  wanted  to  make  some  resecva- 
tions — building  some  houses  for  hia  coal  miners. 
I  asked  him  what  he  would  sell  it  for.  '$20.'  I 
told  him  I  would  have  to  get  $22.50  an  acre. 
He  said,  'All  right'  I  told  him  Mr.  Stone  said 
he  would  give  that,  and  I  asked  Mr.  Thornburgh 
to  send  down  the  abstract.  Well,  a  few  days 
went  by,  and  the  abstract  didn't  come,  and  I 
called  him  up.  He  said  Mr.  Harlan  Read  has 
those  abstracts,  and  he  was  out  of  town,  I 
think  in  New  Orleans,  and  he  couldn't  get  them 
to  me  until  his  return.  In  the  meantime,  Mr. 
Stone  said,  'I  have  talked  to  some  of  my  friends 
regarding  that  land' — 

"Q.  Don't  teU  that  You  didn't  close  the  deal 
with  Mr.  Stone?  A.  Mr.  Stone  didn't  take  the 
land  on  account  of  the  smelter  smoke;  he  back- 
ed out.  Then  Mr.  Evans,  another  party,  talked 
about  buying  the  land,  and  the  land  was  priced 
to  Mr.  Evans  at  $35  an  acre.  He  looked  it 
over;  he  said  he  wanted  the  north  80.  In  about 
a  week  he  came  into  my  office  one  evening; 
said  ha  had  com*  np  to  accept  that  land;  want- 


ed mc  to  make  up  a  oheA  of  some  kind.  I 
believe  the  Citizens'  Bank  of  Okmulgee — 

"By  Mr.  Cowley:  .Objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  and  ask  that 
it  be  stricken  and  the  jury  admonished  not  to 
consider  it. 

"By  the  Conrt:    Overruled. 

"By  Mr.  Cowley:    Exception. 

"A  I  wrote  out  a  check,  and  he  agned  a 
check  for  $100.  I  told  him,  'I  wont  accept  It 
nntil  I  call  Mr.  Thornburgh;  have  a  seat.'  I 
called  him  over  the  phone ;  told  him  Mr,  Evans 
had  bought  the  land  at  $36  an  acre,  and  pud 
$100  to  hold  the  deaL  I  asked  him  to  have  the 
abstract  sent  down;  he  said  he  would  send  the 
abstract  immediately.  Several  days  passed,  and 
the  abstract  didn't  come,  and  I  went  op  there 
to  his  office,  and  he  said  he  couldn't  tell  tb« 
land;  he  was  selHug  coal  under  the  land,  a  cofd 
company  had  a  lease  on  it.  I  told  Mr.  Evans 
that  Mr.  Thornburgh  wouldn't  close  the  deal. 
In  the  meantime  he  went  to  work  and  built  a 
house  on  this  land.  Mr.  Thornburgh  didn't  give 
Iiim  any  authority  to  build  the  house,  but  he 
went  out— 80  the  coal  deal  failed,  didn't  go 
through." 

Mr.  T.  L.  Taylor  testified  for  the  plaintiff 
that  he  was  In  the  plaintiff's  office  and  heard 
the  conversation  between  the  plaintiff  and 
Mr.  Evans,  including  the  tell^phone  conver- 
sation between  the  plaintiff  and  the  defend- 
ant, which  corroborated  plaintifTs  testimony 
fully  as  to  what  occurred. 

Mr.  Evans,  purchaser,  testified  for  the 
plaintiff  as  to  the  coi)tract  of  purdiase,  fully 
corroborating  the  testimony  of  the  plaintiff, 
and  concerning  what  he  did  after  his  con- 
tract of  purchase  he  testified  as  follows: 

"Q.  What  did  you  do?  A.  I  went  up  there 
and  put  a  house  on  it. 

"Q.  What  did  Mr.  Thornburgh  do?  A  We 
came  back  home,  and  was  fixing  to  move  up 
here,  and  when  we  got  ready  to  move,  why,  Mr. 
Thornburgh  bad  moved  somebody  in  the  house. 

"Q.  In  your  house?  A  Yes,  air;  he  was  in 
possession   of  it. 

"Q.  His  tenant  still  in  it?    A.  Yes,  sir — 

"By  Mr.  Cowley:  Objected  to  as  incompe- 
tent, irrelevant,  and  immaterial. 

"By  the  Court:     Sustained. 

"By  Mr.  Hepburn:    I  withdraw  the  question. 

"Q.  Unde  Billy,  were  you  able,  ready,  and 
willing  to  pay  Mr.  Thornburgh  for  his  land, 
if  he  had  delivered  the  deed?    A  Yes,  I— 

"By  Mr.  Cowley:  Objected  to  as  incompe- 
tent, irrelevant,  and  immaterial,  and  leading 
and  suggestive,  and  defendant  moved  that  the 
answer  be  stricken  oht. 

"By  the  Court:    Overruled. 

"By  Mr.  Cowley:    Save  us  an  exception. 

"You  say  you  were?    A  Yes. 

"Q.  If  be  bad  furnished  you  a  deed?  A  Yea, 
sir.  Q.  Did  he  ever  furnish  you  a  deed?  A 
No,  sir.  Q.  And  has  not  furnished  it  to  yon 
yet?    A  No,  rir." 

The  defendant's  testimony  was  in  stiarp 
conflict  with  that  of  the  plaintiff.  He  denied 
that  be  ever  agreed  to  sell  the  land  for  $25 
an  acre;  be  said  be  priced  it  at  $2S,  and 
agreed  to  give  the  plaintiff  $100  commission 
to  sell  at  that  price,  and  denied  in  toto  all 
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knowledge  of  the  deal  wltli  E<Taiifl  u  testlfled 
to  by  the  plaintiff.  Goncembig  the  tel^hone 
conversation,  he  testifled  as  follows: 

"Q.  Bat  yon  ara  poBttive  regarding  the  Unde 
Billy  hnndred  dollars;  that  didn't  take  place 
over  the  phone?  A.  He  might  have  aaid  it;  it 
he  did,  if  he  did  say  that,  I  hold  him  I  couldn't 
scU  it 

"Q.  Now,  as"  I  mideratand  you,  Mr.  Thorn- 
burgh,  this  conversation  didn't  take  place  at  all? 
A.  It  dUdn't;    I  didn't  talk  about  the  sale. 

"Q.  Did  he  ring  you  up  that  afternoon  and 
tell  you  he  had  sold  the  land  at  $35  an  acre? 
A.  No,  sir;  never  did. 

"Q.  That  conversation  didn't  take  place?  A. 
No  such  conversation.  We  bad  various  conver- 
sations. 

"Q.  What  I  am  trying  to  get  at— you  deny 
absolutely  the  $100  telephone  conversation  on 
tie  afternoon  of  February  24th,  do  you?  A. 
Absolutely. 

"Q.  Tou  know  that  didn't  take  place?  A. 
That  conversation  didn't  take  place;  he  might 
have  called  me;  if  he  did,  I  told  him  I  eonldn't 
sell  it. 

"Q.  Tou  say  he  might  have  talked  to  you  on 
the  afternoon  of  February  24th?  A.  He  might 
have  done  so;  I  can't  say  that  he  didn't. 

"Mr.  Hepburn:    That's  all." 

At  the  conclnsimi  of  the  testimony,  the 
defendant  demurred  to  the  same,  and  re- 
quested a  peremptory  tnstrnctlon  to  the  Jury, 
which  was  refused  by  the  court  and  excepted 
to  by  the  defendant  The  material  part  of 
the  court's  instmctions  to  the  jury  was  as 
follows: 

"Gentlemen  of  the  jury,  you  are  instructed 
that  if  you  find  from  a  preponderance  of  the 
evidence  in  this  case  that  the  plaintiff,  G.  F. 
Haun,  had  an  agreement  with  the  defendant, 
Wright  Thornburgb,  to  sell  80  acres  of  land 
belonging  to  defendant,  described  as  the  south 
half  of  the  northwest  quarter  of  section  82, 
township  12  north,  range  13  east,  in  Okmulgee 
county,  Okl.,  and  that  on  or  about  the  8th  day 
of  February,  1917,  the  defendant  listed  said 
property  with  the  plaintiff  for  sale,  and  agreed 
with  plaintiff  that  he  should  find  a  buyer  for 
said  land  at  a  price  of  $25  per  acre,  net  to  the 
defendant,  Wright  Thomburgh,  with  the  further 
agreement  that  the  plaintiff  was  to  receive  as 
his  commission  any  sum  which  he  could  sell 
•aid  land  over  and  above  said  sum  of  $25  per 
acre,  and  that  in  pursuance  of  said  agreement 
the  plaintiff  procured  a  buyer  for  said  land  on 
or  about  the  24th  day  of  February,  one  W.  S. 
Bivans,  who  was  ready,  able,  and  willing  to  buy 
said  land  for  the  sum  of  ^5  an  acre,  or  the 
total  sum  of  $2,800  for  the  tract;  and  that  at 
the  same  time  the  said  purchaser,  W.  S.  Evans, 
paid  to  plaintiff  the  sum  of  $100  as  a  part  pay- 
ment on  said  land,  and  that  this  payment  of 
$100  was  made  after  a  telephone  conversation 
took  place  between  the  plaintiff  and  defendant 
and  that  defendant  accepted  said  sum  as  part 
payment  on  the  purchase  price,  and  that  said 
sum  was  paid  with  the  knowledge  and  consent 
of  the  owner  of  the  land,  Wright  Thomburgh, 
and  if  you  further  believe  from  a  preponderance 
of  the  evidence  that  the  defendant,  Wright 
Thomburgh,  instructed  the  plaintiff,  G.  F. 
Haun,  to  sell  the  above-described  land  upon  the 


terms  herein  set  out  and  that  he  agreed  to  all 
the  terms  and  conditions  of  said  sale  to  the  pur- 
chaser, W.  S.  EivanB,  and  that  he  afterwards  re- 
fused to  carry  out  the  terma  of  said  agreement 
and  refused  to  furnish  the  purchaser  with  a 
deed  to  the  land,'  and  that  upon  and  owing  to  his 
refusal  the  trade  was  not  made,  and  the  sale 
was  not  consummated;  and  if  you  further  be- 
lieve from  a  preponderance  of  the  evidence  that 
by  reason  of  the  fact  that-  said  sale  was  not 
completed  the  plaintiff  in  this  case,  G.  F.  Haun, 
was  damaged  in  the  sum  of  $800,  or  any  other 
sum,  then  your  verdict  should  be  for  the  plain- 
tiff, in  any  sum  to  which  you  may  find  he  is 
entitled,  not  exceeding  the  sum  of  $800.  If,  on 
the  other  hand,  you  believe  that  the  plaintiff  has 
failed  by  a  preponderance  of  the  evidence  to 
make  out  his  case,  then  your  verdict  should  be 
for  the  defendant 

"(2)  Ton  are  instructed  that  if  yon  find  from 
a  preponderance  of  the  evidence  that  the  de- 
fendant authorized  the  plaintiff  to  find  a  pur- 
chaser for  his  said  land  at  a  certain  stipulated 
price  per  acre,  and  if  you  further  find,  from  a 
preponderance  of  the  evidence,  that  the  plain- 
tiff did  furnish  a  purchaser,  ready,  willing,  and 
able  to  purchase  aaid  land  upon  the  terms  and 
conditions  proposed  by  the  defendant,  then  your 
verdict  must  be  for  the  plaintiff,  and  you  should 
fix  the  amount  of  his  recovery  at  any  sum  to 
which  you  think  he  is  entitled,  not  exceeding 
the  sum  of  $800." 

The  plalntUTs  cause  of  action  against  the 
defendant  is  one  for  damages  against  the 
owner  of  property  for  failure  to  comply  with 
his  contract  to  sell.  It  is  such  from  the 
pleadings  and  the  evidence,  and  was  tried 
and  submitted  to  the  Jury  upon  that  theory, 
and  we  think  comes  clearly  within  the  rule 
announced  by  this  court  In  the  cases  of  Rob- 
inson V.  Okla.  Fire  Insurance  Co.,  55  Okl. 
52,  1B6  Paa  202;  Bleecker  v.  Miller  et  al., 
40  Okl.  374,  138  Pac.  809.  In  the  latter  case 
it  was  said: 

"Defendant  contends  that  the  trial  court 
erred  in  giving  to  the  jury  instructions  Nos.  4, 
5,  and  6.  for  the  reason  that  the  same  do  not 
tell  the  jury  that  it  is  necessary  for  plaintiffs 
to  have  procured  or  tendered  to  defendant  an 
enforceable  contract  executed  by  the  proposed 
purchaser.  We  do  not  understand  that  this  is 
the  law.  When  the  defendant  sold  the  land  to 
another  purchaser,  he  by  his  own  act  stopped 
the  transaction,  and  it  would  have  been  an  idle 
and  useless  ceremony  to  have  asked  the  propos- 
ed purchaser  to  execute  a  contract  of  purchase 
to  the  property  which  had  already  been  sold  to 
another.  •  •  •  The  instructions,  among  oth- 
er things,  tell  the  jury  that  it  was  the  duty  of 
the  plaintiffs  to  furnish  a  purchaser  who  was 
ready,  able,  and  willing  to  purchase  the  proper- 
ty upon  the  terms  and  conditions  prescribed  by 
the  defendant  The  defendant  contends  that 
this  purchaser  was  not  ready,  able,  and  willing 
to  buy  this  property.  That  was  a  question  of 
fact,  which  was  submitted  to  the  jury  under 
proper  instructions,  and  there  is  evidence  in  the 
record  tending  to  support  the  conclusions 
reached  by  the  jury." 

Likewise  In  the  Instant  case  It  was  the 
theory  of  the  plaintiff  that  the  defendant 
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breached  the  contract  of  sale  and  refused  -to 
deliver  the  deed.  His  testimony  tended  to 
snpport  his  theor;,  and  the  verdict  of  the 
jury  was  In  his  favor.  In  these  circum- 
stances, It  would  have  been  an  Idle  ceremony 
to  have  required  the  plaintiff  to  procure  from 
the  purchaser  a  contract  In  writing.  Smith 
et  al.  V.  Autry  et  al.,  169  Pac.  623;  Strick- 
land V.  Palmer,  172  Pac.  932. 

[2]  The  defendant's  last  assignment  of  er- 
ror is  that  the  court  erred  in  overruling  hi 
motion  for  a  new  trial.  The  grounds  urged 
In  support  of  this  assignment  are,  In  sub- 
stance, those  usually  contained  In  a  statutory 
motion  for  a  new  trial.  As  we  have  seen, 
the  record  discloses  that  the  testimony  in 
the  case  was  conflicting.  The  Issues  Involved 
were  properly  submitted  to  the  jury,  and  in 
these  circumstances  the  verdict  of  the  Jury 
will  not  be  disturbed  by  this  court  upon  ap- 
peal. We  are  clearly  of  the  opinion  that 
the  trial  court  committed  no  error  In  over- 
ruling the  defendant's  motion  for  a  new  trial, 
and  for  the  reason  stated  the  Judgment  of 
the  trial  court  ia  affirmed. 

HARRISON,  V.  O.  J.,  and  PTTOHFORD, 
HcMEOLL,  and  BAILET,  33.,  concur. 


OKMULGEE    COUNTY    BUSINESS    MEN'S 
ASS'N  at  al.  v.  BRYAN.    (No.  1 1384.) 

( Supreme  Court  of  Oklahoma.    June  29,  1920.) 

(Byllahnt  iy  the  Court.) 

1.  Appeal  and  error  $=3568— Notice  held  not 
to  authorize  settlement  of  case-made  In  ab- 
sence of  defendant  In  error. 

A  notice  to  defendant  in  error  that  caae- 
made  would  be  presented  to  the  trial  judge  for 
signing  and  settling  on  Friday,  April  30,  1920, 
at  9  o'clock  a.  m.,  or  "as  soon  thereafter  as 
the  court  can  hear  the  same,"  without  men- 
tioning the  place  where  the  case-made  was 
to  be  presented  to  the  trial  judge  for  signing 
and '  settling,  was  not  sufficient  to  confer  an- 
thority  upon  the  trial  judge  to  sign  and  settle 
the  same,  without  his  district,  in  the  absence 
of  the  defendant  in  error. 

2.  Appeal  and  error  «=>568— Trial  Judge's  ab- 
sence at  time  stated  In  notice  for  settling  a 
oase-made  required  another  notice. 

Where  plaintiff  in  error  has  prepared  and 
served  a  case-made  and  has  given  the  pre- 
scribed notice  of  the  time  when  the  same  will 
be  presented  to  the  trial  judge  for  settlement 
and  signature,  but  not  the  place,  and  the  trial 
judge  is  absent  from  the  district  at  such  time, 
and  the  defendant  in  error  is  without  knowledge 
of  the  place  where  case-made  would  be  set- 
tled, such  notice  becomes  functus  officio,  and 
before  such  case-made  can  be  legally  settled 
and   signed,   another  notice  of  the   time  and 


place  of  settling  and  slgnbig  must  be  served 
upon  the  opposing  party. 

3.  Appeal  and  error  ®=>638— Settlement  and 
slpnlng  of  oase-made  without  notioa  to  op- 
posing party  Is  a  aulllty. 

A  case-made,  settled  and  signed  witbont  no- 
tice to  the  opposite  party  of  the  time  and  place 
of  settling  and  signing  the  same,  and  without 
the  appearance  of  such  party  or  parties,  and 
without  their  waiver  of  such  notice,  is  a  nullity, 
and  confers  no  jurisdiction  on  this  court  to 
decide  any  question  thereunder. 

Brror  from  District  Court,  Okmulgee  Conn- 
ty;  Mark  L.  Bozarth,  Judge. 

Action  by  Clark  F.  Bryan,  doing  boalnesa 
under  the  firm  name  and  style  of  the  O.  K. 
Credit  &  Collection  Service,  against  the  Ok- 
mulgee County  Business  Men's  Association 
and  others.  Judgment  for  pl&lntlff,  and  de- 
fendants bring  error.    Dismissed. 

See,  also,  176  Pac  226. 

M.  A.  Dennis  and  0.  B.  McCrory,  both  of 
Okmulgee,  for  plaintiffs  in  error. 

Belford  &  Hiatt^  of  Okmulgee  for  defend- 
ant in  error. 

JOHNSON,  J.  Defendant  In  error  com- 
menced this  action  against  plaintiffs  In  error 
on  an  alleged  contract  and  for  the  collection 
of  certain  promissory  notes. 

Defendant  In  error  filed  motion  to  dismiss 
this  appeal  on  the  ground  that  the  case-made 
was  signed  and  settled  In  the  absence  of  the 
defendant  In  error  and  of  his  counsel,  and 
without  notice  of  the  place  of  each  settle- 
ment To  this  motion  there  has  been  no  re- 
sponse. 

[1,2]  On  April  26,  1920,  defendant  In  error 
was  served  with  notice  that  case-made  would 
be  presented  to  the  trial  judge  for  settle- 
ment and  signature  on  the  30th  day  of  April, 
1920,  at  the  hour  of  9  o'clock  a.  m.,  "or  as 
soon  thereafter  as  the  court  can  hear  the 
same."  No  further  notice  of  settlement  was 
served  on  defendant  In  error,  and  no  notice 
was  given  of  the  place  where  the  case-made 
was  to  be  signed  and  settled.  Attorney  for 
defendant  In  error  makes  affidavit  that,  as- 
suming that  the  case-made  would  be  signed 
and  settled  In  the  city  of  Okmulgee,  Okmul- 
gee county, .at  the  chambers  of  the  trial 
judge,  he  went  to  such  place,  and  also  to  the 
district  courtroom  In  the  dty  of  Okmulgee, 
on  the  date  and  at  the  hour  mentioned,  and 
then  learned  that  the  trial  Judge  was  not  In 
the  city  of  Okmulgee,  or  within  his  district, 
but  was  at  the  city  of  SSufaula,  Mcintosh 
county,  and  that  he  did  not  return  to  the 
city  of  Okmulgee  on  said  data  Neither  de- 
fendant in  error  nor  his  counsel  was  present 
at  the  signing  and  settling  of  the  case-made, 
or  knew  where  it  was  to  be  signed  and  set 
tied,  and  neither  defendant  In  error  nor  hU 
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attorney  waived  notice  of  the  place  of  sign- 
ing and  settling  case-made. 

The  rale  Is  weU  setUed  in  this  Jurisdiction 
that  notice  to  the  defendant  in  error  that 
case-nude  will  be  presented  to  the  trial  Judge 
for  signing  and  settling  on  a  certain  date  and 
hour,  at  a  certain  place,  is  necessary  to  con- 
fer authority  upon  the  trial  Judge  to  sign 
and  settle  the  same,  and  that  without  such 
notice  the  trial  Judge  Is  without  authority  to 
sign  and  settle  a  case-made  in  the  absence 
of  the  defendant  In  error  or  his  counsel. 
Sand  Springs  t.  OUphant,  63  Okl.  S28,  IST 
Pac.  284. 

In  Baker  &  Lockwood  Mfg.  Co.  ▼.  Voorhees 
et  al.,  ma  Pac.  125,  it  was  held  that,  where 
PlalntlfC  has  prepared  and  served  a  case- 
made  and  has  given  the  prescribed  notice  of 
the  time  and  place  the  same  will  be  present- 
ed to  the  trial  Judge  for  settlement  and  sig- 
nature, and  the  trial  Judge  la  absent  at  such 
time  and  from  such  place,  such  notice  be- 
comes functus  officio,  and,  before  such  case- 
made  can  be  legally  settled  and  signed,  an- 
other notice  of  the  time  and  place  of  settling 
and  signing  must  be  served  upon  the  oppcnite 
party. 

[8]  In  Southwestern  Surety  Ins.  Oo.  v.  Go- 
ing et  al.,  48  Okl.  460,  ICO  Pac.  488,  it  was 
held  that  a  case-made,  settled  and  signed 
without  notice  setting  a  time  and  place  to 
sign  and  settle  same  upon  all  of  the  oppos- 
ing parties,  and  without  their  appearance, 
^ther  In  person  or  by  attorney,  and  without 
their  waiver  of  such  notice,  is  a  nullity,  and 
confers  no  Jurisdiction  on  (his  court  to  decide 
any  question  thereunder. 

The  motion  herein  la  sustained,  and  the 
case  la  diamlsaed, 

HARRISON,  V.  O.  J.,  and  PITOHrORD, 
McNKIIiL,  and  RAMSET,  JJ^  concur. 


BRADLEY    st   UX.    V.   SMITH.    (No.   9780.) 
(Supreme  Court  of  Oklahoma.    June  29, 1920.) 

(Bvnalua  by  th«  Court.) 

Mortgages  «=>507— Sale  by  sheriff  on  adver- 
tised date  after  his  removal  held  not  void. 

By  virtue  of  section  1702,  Revised  Laws 
1910,  where  a  Eheriff  received  an  order  of  sole 
from  the  district  court  to  sell  certain  real  es- 
tate, and  advertised  the  property  for  sale  on 
the  3d  day  of  March,  be  may  sell  the  same  on 
said  date,  although  be  bad  been  removed  from 
oflSce  on  the  2d  day  of  March,  and  the  sale  con- 
ducted by  him  and  approved  by  the  court  is  not 
void  for  the  reason  he  was  not  sheriff  at  the 
time  of  said  sale. 

Appeal  from  District  Court,  Ottawa  Coun- 
ty;   Preston  S.  Davis,  Judge, 


V.  SMITH  1087 

P.) 

Action  by  Wesley  M.  Smith  against  Napo- 
leon J.  Bradley  and  wife  to  recover  a  money 
Judgment  on  notes  and  to  foreclose  a  real 
estate  mortgage,  in  which,  after  confirmation 
of  sale,  defendants  filed  a  supplemental  mo- 
tion to  set  aside  the  order  of  confirmation. 
Motion  overruled,  motion  for  new  trial  de- 
nied, and  defendants  appeal.    Affirmed. 

Charles  B.  Mitchell,  Albert  D.  Bennett,  and 
Dennis  H.  Wilson,  all  of  Miami,  for  plaintiffs 
in  error. 

L.  A.  Wetzel,  of  Miami,  tor  defendant  In 
eavor. 

McNBILIj,  J.  This  action  was  commenced 
in  the  district  court  of  Ottawa  county  by 
Wesley  M.  Smith,  plaintiff,  against  Napoleon 
J.  Bradley  and  wife,  to  recover  a  money 
Judgment  on  certain  notes  and  to  foreclose 
a  real  estate  mortgage  given  as  security  on 
said  notes.  Personal  service  was  had  on  the 
defendants,  and  Judgment  was  rendered  on 
the  15th  day  of  May,  1914,  for  the  amount  of 
said  notes,  and  for  foredosure  of  mortgage 
on  certain  lots  In  Miami,  Okl.  No  appeal 
was  taken  from  the  Judgment,  and  the  same 
became  final.  On  the  15t&  day  of  January, 
1916,  an  order  of  sale  was  issued  out  of  the 
district  court  of  Ottawa  county,  directing 
the  sheriff  of  said  county  to  advertise  ac- 
cording to  law  and  sell  the  lots  described  In 
the  mortgage.  O.  O.  Gibson  was  sheriff,  and 
advertised  t^he  property  would  be  sold  at 
sheriff's  sale  on  March  3,  1916,  at  2  p.  m. 
The  return  of  the  officer  discloses  the  sale 
was  conducted  by  Gibson,  and  Smith,  the 
plaintiff,  purchased  the  property  at  said  sale. 
Thereafter  on  the  19th  day  of  April,  1916,  a 
motion  was  filed  to  confirm  said  sale  and  on 
said  date  the  court  made  an  order  confirming 
said  sale  and  ordering  the  sheriff  to  execute 
a  deed  to  the  purchaser.  On  the  29th  day  of 
April,  the  defendants  Bradley  and  wife  filed 
a  motion  to  set  aside  the  order  confirming 
the  sale  for  the  reason  they  had  intended  ' 
to  file  objections,  and  further  alleged  that 
fraud  and  deceit  was  practiced  on  the  court 
The  motion  did  not  set  out  what  the  fraud 
or  deceit  consisted  of,  but  simply  contained 
the  allegation  that  fraud  and  deceit  had 
been  practiced. 

On  April  29,  1916,  it  appears  another  mo- 
tion was  filed  by  the  attorney  for  Mr.  Smith 
to  confirm  the  sale.  These  motions  were 
never  passed  on  by  the  court,  and  attorney 
for  Bradleys  contended  they  are  still  undis- 
posed of.  On  April  30,  1917,  on  motion  of 
the  plaintiff,  the  court  made  an  order  direct- 
ing Bd  Freeman  sheriff  of  said  county  and 
successor  to  G.  O.  Gibson  to  execute  a  sher- 
iff's deed  to  Smith.  Thereafter  on  October 
11,  1917,  the  Bradleys  filed  a  supplemental 
motion  praying  that  the  order  confirming  the 
sale  be  set  aside,  for  the  reason  that  G.  O. 
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GUMon,  die  sheriff  of  Ottawa  connty,  was 
removed  from  office  March  2,  1916,  and  was 
suspended  ontU  the  7tb  day  of  September. 
1916,  and  that  on  the  3d  day  of  March, 
when  the  sale  was  conducted,  the  aaid  G.  O. 
Gibson  was  not  the  sheriff  of  Ottawa  county. 
To  the  motion  certain  affidavits  were  attach- 
ed to  support  this  contention.  This  motion 
was  overruled  by  the  court,  and  the  de- 
fendants Bradley  filed  a  motion  for  new 
trial,  which  was  overruled,  and  they  have 
now  appealed  from  said  order  to  this  court. 
It  is  the  contention  of  the  Bradleys  that 
when  G.  O.  Git>son,  the  sheriff,  was  re- 
moved from  the  office  on  March  2d,  and 
thereafter  sold  the  property  on  March  3d, 
tliat  the  sale  and  proceedings  by  him  were 
void.  In  this  we  cannot  agree.  The  Legis- 
lature has  made  provision  for  Just  sudh  con- 
ditions as  this  by  adopting  section  1702,  Be- 
vised  Laws  1910,  which  is  as  ftdlows: 

"Sheriffs,  undersheriffg  and  deputies  may  eze- 
cnte  and  return  all  such  writs  and  processes  as 
shall  be  in  tlieir  hands  at  the  expiration  of  their 
office,  or  at  the  time  of  their  removal  from  of- 
fice, which  they  shall  have  begun  to  execute  by 
service,  levy  or  collection  of  money  thereon." 
• 

This  statute  does  not  appear  to  bare  ever 
been  construed  by  this  court,  but  an  Identical 
statute  was  construed  by  the  Supreme  Court 
of  Kansas  in  the  case  of  Head  v.  Daniels, 
88  Kan.  2,  15  Pac.  911.  Tlie  portion  of  tbe 
ninth  syllabus  is  as  follows: 

"Where  a  sheriff  levies  an  execution  upon 
real  estate,  and  advertises  the  property  for 
sale,  he  may  then  sell  the  same,  although  his 
term  of  office  expires  two  days  l>efore  the  sale." 


It  Is  mmecessary  for  us  to  quote  further 
from  the  opinion.  This  case  Is  identical 
with  the  facts  in  the  case  at  bar,  and  con- 
strues an  Identical  statute,  and  we  know  of 
no  decisions  to  the  contrary,  and  see  no  rea- 
son why  the  same  should  not  be  followed. 

There  being  no  other  reasons  set  out  in 
the  motion  why  the  order  confirming  the  sale 
should  be  set  aside,  no  fraud  was  alleged 
or  attempted  to  be  proven,  but  the  only 
ground  relied  upon  was  that  the  party  who 
had  conducted  the  sale  was  not  sheriff  at 
the  time,  but  had  been  suspended.  The  stat- 
ute having  authorized  the  sheriff  to  make 
said  sale,  although  his  term  of  office  had 
expired,  or  if  he  was  removed,  said  pro- 
ceedings would  not  be  void.  It  therefore 
follows  the  trial  court  did  not  err  in  over- 
ruling the  motion  to  set  aside  the  order  con- 
firming the  sale. 

For  the  reasons  stated,  the  Judgment  of 
the  court  Is  affirmed. 

HARRISON,  V.  C.  J.,  and  PITCHFORD, 
JOHNSON,  and  RAMSEY,  JJ.,  concur. 


KRAUTER  V.  KRAUTER.    (Ne.  1 1249.) 

(Supreme  Court  of  Oklahoma.    June  2d,  1920.) 

(SytUbtu  Hr  th«  Court.) 

Marriage   ^=363— Coart   deeraeiag   aaaalasat 
■ay    Make   eqaltaMe   iivisloa    »t   property 
Jolatly  aeeannlated. 
In  an  action  where  a  marriage  is  found  and 
decreed  to  l>e  incestuous  and  void,  l>ecause  the 
parties  were  first  cousins,  the  woman  iiaving 
entered  into   said  marriage   contract  in   good 
faith,  the  court,  while  it  cannot  grant  alimony 
as  such,  liaa  authority  to  make  an  equitable  di- 
vision of  the  property  jointly  accumulated  by 
the  parties  while  tiiey  lived  together  as  husband 
and  wife. 

Appeal  frmn  EHstriet  Court,  Tnlsa  County  ; 
Owen  Owen,  Judge. 

Suit  by  Lucy  Krauter  against  Bert  Kran- 
ter  for  annulment  of  marriage.  Judgment 
for  plaintiff  making  an  equitable  division  of 
property,  and  defendant  appeals.    Affirmed. 

H.  Tom  Kight,  of  CUremore^  for  plaintiff 
in  error. 

Bobinett  it  Ford,  of  Tulsa,  for  defendant 
In  eiror. 

McNBIIJ^  J.  This  action  was  commenced 
in  the  district  court  of  Tulsa  county  by  Lucy 
Krauter  filing  suit  against  Bert  Krauter  to 
have  a  certain  marriage  contract  «itered  in- 
to on  the  18th  day  of  November,  1905,  de- 
clared null  and  void  for  the  reason  at  the 
time  of  entering  into  said  contract  said  Lucy 
Krauter  and  Bert  Krauter  were  first  cousins 
and,  under  and  by  virtue  of  the  laws  of 
Michigan  where  said  marriage  was  coosom- 
mated,  the  same  was  incestuous  and  void, 
and  that  the  same  is  incestuous  and  void  un- 
der the  laws  of  the  state  of  Oklahoma  where 
the  parties  reside.  Plaintiff  alleged  that  at 
the  time  of  the  marriage  she  entered  into 
said  marriage  in  good  faith  and  that  defend- 
ant nor  herself  had  any  property,  but  by 
their  joint  accumulations  and  with  the  aid 
and  assistance  of  their  parents  they  liad  ac- 
cumulated considerable  property  consisting 
of  a  hotel  in  Tulsa,  valued  at  $12,000,  and  a 
rooming  house  and  drug  store  in  the  cll7  of 
Claremore,  valued  at  approximately  $12,000. 

The  defendant  answered  admitting  the 
marriage  and  that  the  same  was  Incestuous 
and  void  by  reason  of  tite  relation  of  the 
parties  both  under  the  laws  of  Michigan 
where  It  was  consummated  and  under  the 
laws  of  Oklahoma  where  they  reside,  and  al- 
leged that  be  owned  property  described  in 
plaintiff's  petition,  and  the  property  over  and 
above  the  indebtedness  was  of  the  approxi- 
mate value  of  $16,000.  Defendant  alleged 
that  he  had  always  supported  the  plaintiff, 
but  that  the  property  b^onged  to  him,  and 
asked  that  the  marriage  contract  be  declared 
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▼old  and  he  be  decreed  to  own  all  of  said 
property,  and  further  alleged  that  plaintiff 
had  $2,000  in  the  bank  in  Tulsa  in  her  name, 
being  the  earnings  from  the  Tulsa  property, 
and  asked  that  the  court  decree  the  same  to 
be  his  property. 

Upon  trial  of  the  case  to  the  court,  the 
court  found,  first,  that  the  marriage  contract 
between  the  plaintiff  and  defendant  entered 
Into  in  the  state  of  Michigan  was  Incestuous 
and  void,  and  was  Incestuous  and  void  under 
the  laws  of  the  state  of  Oklahoma  where 
they  reside.  The  court  found  that  the  par- 
ties had  accumulated  property  by  their  joint 
efforts  amounting  to  approximately  $16,000, 
and  that  a  partnership  existed  between  the 
parties  since  their  pretended  marriage,  and 
during  the  time  they  lived  and  cohabited  to- 
gether, and  that  the  property  should  be  di- 
vided share  and  share  alike.  The  court  fur- 
ther found  that  plaintiff  entered  into  the 
marriage  contract  In  good  faith.  From  said 
judgment  the  defendant  has  appealed. 

For  reversal  it  Is  the  contention  of  the 
plaintiff  in  error  tliat  tlie  marriage,  being  ia- 
ceetuous  and  void,  was  so  from  its  inception, 
and  that  plaintiff  was  not  entitled  to  alimony, 
nor  did  she  acquire  any  right  In  and  to  any 
of  the  property  acquired  daring  marriage,  but 
as  a  matter  of  law  the  property  accumulat- 
ed was  the  property  of  said  plaintiff  in  error, 
and  defendant  in  error  had  no  rights  therein. 
The  record  discloses  that  the  plaintiff  and 
defendant  were  first  cousins,  and  at  the  time 
of  their  marriage  the  plaintiff  was  15  years 
of  age,  and  the  defendant  about  22  years  of 
age.  The  cases  of  this  kind  and  character 
are  not  very  numerous,  and  the  rights  of  the 
parties  thereunder  often  present  very  intri- 
cate and  delicate  queBtl<Mi8.  If  plaintiff  in  er- 
ror's position  is  true,  we  are  confronted  with 
an  unusual  condition.  The  defendant  In  er- 
ror, a  farmer  girl  15  years  of  age,  entered 
Into  a  marriage  contract  with  her  first  cous- 
in, which  under  the  law  was  void.  At  tbe 
time  of  the  marriage  they  had  no  property. 
For  practically  15  years  they  worked  and 
toiled  together  and  have  saved  and  accu- 
mulated about  $16,000  worth  of  property 
over  and  above  their  indelbtedness.  The 
court  found  that  the  plaintiff  had  assisted  in 
accumulating  the  property  and  the  same  was 
the  saving  of  their  Joint  efforts.  Can  it  be 
said  that  under  such  conditions  the  de- 
fendant in  error  shall  be  turned  out  and  re- 
ceive no  benefits  from  her  16  years  of  work 
and  the  accumulations  thereof,  and  her  pre- 
toided  husband,  although  a  party  to  the 
void  marriage,  reap  all  the  benefits  from 
their  joint  accumulations,  and  not  only  re- 
tain the  fruits  of  his  labor,  but  her  accumu- 
lations also  free  from  any  right  or  claim  of 
the  plaintiff?  We  do  not  believe  that  such  a 
contention  is  tenable  under  the  law,  nor  can 
such  a  harsh  and  cruel  interpretation  of  the 
law  be  sustained. 
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While  it  is  true  the  general  rule  la,  when  a 
marriage  Is  void  because  Incestuous  or  big- 
amous or  for  other  reasons,  the  woman  ac- 
quires no  right  to  dower,  curtesy,  or  alimo- 
ny notwithstanding  she  has  acted  in  good 
faith;  a  void  marriage  ordinarily  confer- 
ring no  right  upon  either  of  the  parties  in 
respect  to  the  property  of  the  other,  such  as 
would  be  conferred  if  tbe  marriage  was  val- 
id. But  a  different  question  is  presented 
where  the  property  is  accumulated  during 
the  existence  of  the  void  marriage  relation. 
The  rights  of  the  parties  in  regard  to  their 
joint  accumulations  was  stated  in  the  case 
of  Fuller  v.  Fuller,  33  Kan.  682,  7  Pac.  241, 
as  follows: 

"It  is  our  opinion,  however,  that  in  all  ju- 
dicial separations  of  persons  who  have  lived  to- 
gether as  husband  and  wife,  a  fair  and  equitable 
division  of  their  property  should  be  had;  and 
the  court  in  making  such  division  should  in- 
quire into  the  amount  that  each  party  originally 
owned,  the  amouut  each  party  received  while 
they  were  living  together,  and  Uie  amount  of 
their  joint  accumulations." 

This  case  was  followed  by  the  Supreme 
Court  of  Kansas  in  the  case  of  Werner  v. 
Werner,  59  Kan.  399.  t3  Pac.  127,  41 1*  R.  A. 
349,  68  Am.  St.  ^ep.  372,  wherein  the  court 
stated: 

"In  an  action  wherein  the  marriage  between 
two  parties  is  found  to  be  void  because  one  of 
the  parties  had  a  husband  or  wife  living  at  the 
time  of  the  invalid  marriage,  and  a  decree  of 
nullity  is  entered,  the  court,  while  it  cannot 
grant  alimony,  as  such,  has  authority  to  make 
an  equitable  division  of  the  property  jointly  ac- 
cumulated by  the  parties  while  they  lived  to- 
gether as  husband  and  wife." 

The  Supreme  Cknirt  of  California  followed 
the  same  theory  in  the  case  of  Ooats  v. 
Coats,  160  Cal.  671,  118  Pac.  441,  36  L.  K.  A. 
(N.  S.)  844,  and  discussed  the  distinction  be- 
tween the  rights  that  one  acquired  in  the 
others'  property  by  reasc«  of  a  void  marriage, 
and  the  rights  acquired  in  property  that  was 
accumulated  during  the  void  marriage  by 
reason  of  the  joint  earnings  and  accumula- 
tions of  the  parties  as  follows: 

"The  controversy  is,  not  over  the  property 
owned  by  the  defendant  prior  to  marriage,  or 
acquired  by  him  alone  thereafter,  bnt  has  to  do 
with  the  acquisitions  of  the  two  parties  after 
marriage,  and  I>efore  annulment.  If  both  have 
contributed  to  such  acquisitions,  each  hag  an 
interest  wliich  did  not  exist  at  the  time  of  the 
marriage.  The  status  quo  could  not  be  restored 
upon  aunidment,  without  making  some  provision 
for  the  equitable  division  of  this  property.  In 
the  absence  of  fraud  or  other  ground  affecting 
the  right  to  claim  relief,  there  can  be  no  good 
reason  for  saying  that  either  party  should,  by 
reason  of  the  annulment,  be  vested  with  title  to 
all  of  the  property  acquired  during  the  exist- 
ence of  the  supposed '  marriage." 

Hie  Supreme  Court  of  Washington,  in  the 
case  of  Buckley  v.  Buckley,  50  Wash.  213,  96 
Pac.  1079, 126  Am.  St  Rep.  900,  said: 
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"Bat,  IndependenUy  of  the  statute  of  divorce, 
we  think  the  court  had  authority  to  decree  not 
only  an  annulment  of  the  marriage,  but  also  the 
division  of  the  property  which  had  been  jointly 
accumulated  by  the  parties.  It  was  an  equitable 
proceeding,  and  vrithin  its  equity  power  the 
district  court  had  full  jurisdiction  to  give  ade- 
qoate  relief  to  the  parties.  The  division  that 
was  made  was  eminently  equitable  and  just." 

This  same  rule  of  law  has  been  followed 
by  the  courts  of  the  state  of  Texas  and  an- 
nounced in  the  case  of  Lawson  v.  Lawson,  30 
Tex.  CHv.  App.  43,  69  S.  W.  246.  The  cases 
upon  this  question  are  annotated  in  the  case 
of  Deeds  v.  Strode,  6  Idaho,  317,  55  Pac.  656, 
06  Am.  St.  Rep.  263.  In  the  case  of  Schmitt 
V.  Schneider,  109  Ga.  628.  35  g.  E.  145,  the 
Supreme  Court  of  Georgia  dismissed  a  case 
of  the  same  kind  and  character,  holding  that 
the  wife  acquired  no  rights  In  the  joint  ac- 
cumulation, and  the  court  had  no  Jurisdic- 
tion to  grant  relief.  With  tliis  we  cannot 
agree. 

This  being  a  proceeding  in_  equity,  the 
court  had  jurisdiction  of  the  parties  and  of 
their  property.  Having  declared  tliat  the 
marriage  was  void  from  Its  beginning.  It  was 
then  incumbent  upon  the  court  to  deal  with 
the  property  of  the  parties  accumulated  by 
them  during  said  time  by.  their  Joint  efforts. 
The  defendant  in  this  case  was  asking  a 
court  of  equity  to  decree  him  to  be  the  own- 
er of  $2,000  In  cash  which  was  in  the  name 
of  the  plaintiff  In  the  bank. 

Both  parties  were  In  a  court  of  equity  ask- 
ing a  court  of  equity  to  determine  their  prop- 
erty rights,  and  the  court  had  a  right  to  deal 
with  the  parties  and  their  property  as  he 
found  them.  The  court  found  that  the  Joint 
accumulations  of  these  parties  consisted  of 
property  ot  the  value  of  some  $16,000.  The 
court  could  not  put  the  parties  back  In 
statu  quo  or  in  the  position  they  were  when 
they  first  entered  into  the  void  marriage. 
What  as  a  matter  of  right  and  equity  would 
become  of  this  property  that  was  Jointly  ac- 
cumulated by  the  parties?  Would  a  court  of 
equity  decree  It  to  be  the  property  of  one  to 
the  exclusion  of  the  other?  We  do  not  think 
so,  and  while  it  may  be  true  that  the  relation 
between  the  parties  could  not  strictly  be 
termed  a  partnership,  but  It  might  be  termed 
a  quasi  partnership,  and  the  different  courts 
have  dealt  with  the  situation  on  the  theory 
that  the  relation  of  the  parties  created  a 
quasi  partnership.  We  think  it  Is  Immateri- 
al whether  it  is  called  a  quasi  partnership  or 
not,  but  the  facts  bring  the  case  squarely 
within  the  rule  that  a  court  of  equity  has 
the  inherent  power  where  the  parties  appear 
in  said  court,  and  the  court  has  jurisdiction 
of  both  the  parties  and  their  property  to  ad- 
judge the  marriage  void,  and  settle  their 
property  rights  acquired  during  the  existence 
of  the  marriage  relation  and  make  an  equita- 
ble division  thereof.    There  is  no  contention 


made  If  tlie  court  had  Jurisdiction  or  author- 
ity to  make  the  division  he  did,  that  the 
same  is  not  equitable.  The  court  had  Juris-' 
diction  to  adjudicate  the  rights  of  the  par- 
ties in  the  property  accumulated  during  said 
relations. 

For  tlie  reasons  stated,  the  Judgment  ot 
the  court  will  be  affirmed. 

HARRISON,  V.  C.  J.,  and  KANE,  PITCH- 
FORD,  JOHNSON,  and  BAMSEX,  JJ.,  con- 
cur. 


8TERLIKG  v.  BOUCHER.    (N».    11247.) 

(Supreme  Court  of  Oklahoma.    July  6,  1920.) 

(SyUalm*  by  (A«  Ointrt.) 

\.  Appeal  and  error    <s=>3S|(|)— There  most 

be  petition  In  error,  letting  forth  error  com* 

plained  of. 

The  proceedings  to  obtain  a  reveml  of  a 

judgment  of  a  trial  court  shall  be  by  petition 

in  error,  filed  in  the  Supreme   Court,  setting 

forth  the  error  complained  of.    Section  1,  ch. 

219,  Sess.  Laws  1917,  amending  aecUon  5238, 

Rev.  Laws  lEjlO. 

2.  Appeal  and  error  «s>36l(l)  —  Petition  In 
error  Is  Jurisdictional. 
A  petition  in  error  is  jurisdictional,  and  on 
failure  to  file  the  same  tUs  court  will  dismisa 
the  appeal. 

Error  from  District  Court,  Marshall  Coun- 
ty;   George  S.  March,  Judge. 

Action  by  J^  A.  Boucher  against  W.  O. 
Sterling  to  quiet  title.  Judgment  for  plain- 
tiff, a  new  trial  was  granted,  and  plaintiff 
brings  error.     Dismissed. 

Mathers  &  Coakley,  of  Ardmore,  for  plain- 
tiff in  error. 

Geo.  Trice,  of  Coalgate,  and  B.  S.  Hurt  and 
A.  A.  Kelley,  both  of  Madlll,  for  defendant  in 
error. 

KANE,  J.  Motion  of  the  party  designated 
plaintiff  In  error,  but  who  in  fact  is  defend- 
ant in  error,  to  dismiss  sets  up  failure  to  give 
notice  of  appeal  in  the  district  court  as  pro- 
vided by  section  1,  chapter  219,  Sess.  L.  1917, 
amending  section  5238,  R.  L.  1910;  failure  to 
give  notice  of  the  time  and  place  to  settle 
and  sign  case-made,  and  signing  and  settling 
case-made  before  the  expiration  of  the  time 
allowed  for  suggesting  amendments  thereto 
(Harkins  v.  McPhail,  187  Pac.  222;  Guymon 
Electric  light  &  Power  Co.  v.  Spears,  ITO 
Pac.  347) :  and  Improper  designation  of  par- 
ties on  appeal. 

[i]  From  an  examination  of  the  record  and 
the  docket  of  this  court,  it  further  appears 
that  no  petition  in  error  has  been  filed.  A 
proceeding  to  obtain  a  reversal,  vacation,  or 
modification  of  any  order  or  Judgment  of  a 
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trial  court  shall  be  by  petition  In  error  filed 
In  this  court  setting  fortb  the  error  complain- 
ed of.  Section  5288,  R.  L.  1910,  supra.  This 
court  will  not  consider  any  errors  except 
those  assigned  or  specified.  Hopley,  Treas- 
urer, etc  y-  Benton,  88  Okl.  223,  132  Pae. 
808;  3  C  J.  1329,  i  1462,  and  cases  dted 
therein. 

[2J  A  petition  in  error  Is  Jurisdictional.  If 
there  Is  no  assignment  of  error  at  all  this 
court  will,  of  course,  dismiss  the  apiieal.  De 
Vltt  et  al.  V.  City  of  El  Reno  et  al.,  28  OkL 
315,  114  Pac.  253;  Marvel  t.  White,  6  Okl. 
736.  60  Pac.  87. 

For  the  reasons  stated,  the  case  Is  dis- 
missed. 

RAINEY.  C.  J.,  HARRISON,  V.  0.  J.,  and 
PITCHBORD,  JOHNSON,  and  McNEILU 
JJ.,  concur. 


In  r«  BEAN.    (No.  A-3809.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  17,  1920.) 

(avlMiu»  1>V  the  Court.) 

1.  Habeas   oorpas  cg=>85(l)— Petltloser   must 

show  facts  eatitllag  blm  to  bail. 

Upon  an  application  for  writ  of  habeas  cor- 
pus to  be  let  to  bail,  after  commitment  for  a 
capital  offense  by  an  examining  magistrate,  the 
burden  is  upon  the  petitioner  to  show  facta 
sufficient  to  entitle  him  to  bail,  when  those 
facts  do  not  appear  from  the  evidence  adduced 
on  the  part  of  the  prosecution. 

2.  Ball  €=349 — Or  evidence  sot  creating  a  rea- 
sonable doubt  of  guilt  of  a  capital  offense  ball 
will  be  denied. 

If,  upon  a  consideration  of  all  the  evidence 
introduced  on  the  application  for  bail,  the  court 
is  of  the  opinion  that  it  is  insufficient  to  create 
a  reasonable  doubt  of  the  petitioner's  guilt  of 
a  capital  offense,  bail  will  be  refused. 

3.  Ball  ®=>49— Evidence  not  creating  such  a 
reasonable  doubt  of  guilt  of  capital  offense 
as  to  entitle  to  ball. 

Upon  this  application,  the  evidence  consid- 
ered, and  bail  denied. 

Petition  by  M.  H.  Bean  for  writ  of  habeas 
corpus  to  be  let  to  bail.    Writ  denied. 

O.  L.  Rider,  of  Vinita,  for  petitioner. 

The  Attorney  General,  W.  C!L  Hall,  Asst. 
Atty.  Gen.,  and  C.  F.  Gowdey,  Ck>.'  Atty.,  of 
Nowata,  for  respondent 

DOYIiE,  P.  J.  In  this  proceeding  tlie  pe- 
titioner filed  In  this  court  on  July  7,  1920, 
his  duly  verified  petition,  alleging  that  he  is 
unlawfully  imprisoned  in  the  county  jail  of 
Nowata  county  and  deprived  of  his  liberty 
by  the  respondent,  sheriff  of  Nowata  county ; 
that  he  has  been  committed  to  said  Jail  by 


BEAK  1091 

P.) 

an  examining  magistrate  upon  a  preliminary 
examination  held  on  the  25th  day  of  October, 
1919,  on  a  complaint  charging  petitioner 
Jointly  with  one  Elmer  Deere  and  one  Os- 
car Sherman  with  the  murder  .of  Fred 
Avery;  ttiat  he  Is  not  guilty  of  the  crime 
of  murder  as  charged,  and  that  the  proof 
of  bia  guilt  of  said  charge  Is  not  evident, 
nor  is  the  presumption  thereof  great;  that 
a  trial  has  been  had  of  his  codefendant 
Oscar  Sherman  on  said  charge,  and  the  Jury 
returned  a  verdict  against  the  said  Oscar 
Sherman  of  guilty  of  manslaughter  in  the 
first  degree;  that  by  said  trial  of  the  said 
Oscar  Sherman  It  has  been  established  that 
the  evidence  relied  upon  to  sustain  the  said 
charge  of  murder  against  petitioner  is  not 
sufficient  to  make  proof  of  said  charge  evi- 
dent nor  the  presumption  thereof  great; 
that  at  the  time  of  the  commission  of  the 
crime  charged  against  petitioner  he  was  un- 
der the  age  of  21  years;  that  heretofore  lie 
made  application  to  the  Judge  of  the  district 
court  of  Nowata  county  for.  bail  on  said 
charge,  and  said  application  was  by  said 
court  denied. 

The  undisputed  facts  as  shown  by  the 
transcript  of  the  testimony  upon  the  trial 
of  petitioner's  codefendant  Sherman  are 
that  Fred  Avery,  deceased,  was  shot  In  the 
perpetration  of  a  robbery  by  petitioner  and 
his  codefendant  Sherman.  Petitioner  and 
Oscar  Sherman  each  testified  that  they  were 
present.  Petitioner  testified  that  Sherman 
fired  the  fatal  shot.  Sherman  testified  that 
petitioner  fired  the  iatal  shot  Obviously, 
the  court  erred  in  submitting  the  issue  of 
manslaughter  in  the  first  degree  to  the  Jury 
In  the  trial  of  Sherman.  A  homicide  per- 
petrated without  any  design  to  effect  death 
by  a  person  engaged  In  the  commission  of  a 
robbery  is,  under  the  statute,  murder,  al- 
though the  robber  did  not  Intend  to  kill  when 
he  fired  the  fatal  shot.  See  Allen  v.  State^ 
16  Okl.  Cr. ,  180  Pac.  594. 

[1-3]  The  settled  rule  of  this  court  is  that 
upon  an  application  for  bail  by  a  writ  of 
habeas  corpus,  after  commitment  for  a  cap- 
ital offense  by  an  examining  magistrate,  the 
burden  Is  upon  petitioner  to  show  facts  sufll- 
dent  to  entitle  him  to  ball,  when  these  facts 
do  not  appear  from  the  evidence  adduced  on 
the  part  of  the  prosecution;  and  if,  upon 
a  consideration  of  all  the  evidence  Intro- 
duced on  the  application  for  bail,  the  court  Is 
of  the  opinion  that  it  is  Insufilcient  to  create 
a  reasonable  doubt  of  the  petitioner's  guilt 
of  a  capital  offense,  bail  will  be  refused. 
In  re  Kerriel,  12  Okl.  Or.  386,  157  Pac.  369, 
and  cases  cited.  It  also  appears  that  pe- 
titioner escaped  from  the  county  Jail  pending 
his  trial,  and  was  for  some  time  a  fugiUve 
from  Justice. 

Upon  the  record  before  us,  and  without 
entering  into  a  discussion  of  the  facts,  we 
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deem  it  sufficient  to  say  that  in  our  opin- 
ion petitioner  is  not  entitled  to  be  admitted 
to  bail,  as  a  matter  of  legal  right  It  is 
therefore  considered  and  adjudged  tliat  the 
writ  be  denied  and  ball  refused. 

ARMSTRONG    and    MATSOJl,   JJ„    coo- 
cur. 


Ex  parte  SMITH.    (No.  A-3739.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  20,  1920.) 

(BvUabus  by  the  Court,! 

1.  Criminal  law  «=>  121 7— Defendant  who  has 
not  served  hit  sentence  may  be  taken  as  on 
•soap*. 

Where  a  defendant  is  tried,  convicted,  and 
sentenced  to  imprisonment,  and  has  not  served 
his  sentence,  and  the  same  is  not  stayed  as 
provided  by  law,  he  may  be  arrested  as  on  es- 
cape and  ordered  into  custody  on  the  unexecut- 
ed judgment. 

2.  Criminal  law  «8=»I2I6(6)— Sentenoe  of  Im- 
prisonment not  satisfied  by  mere  expiration 
of  time. 

Expiration  of  time  without  imprisonment  is 
in  no  sense  an  execution  of  the  sentence,  and, 
where  the  punishment  is  imprisonmenl^  the 
sentence  may  be  satisfied  only  by  serving  the 
imprisonment  imposed,  unless  remitted  by 
death    or    legal    authority. 

Petition  by  WUson  Smltli  lor  writ  of  ha- 
beas coipua    Writ  refifeed. 

Jeft  D.  McLendon,  of  Idabel,  for  petitioner. 
The  Attorney  General  and   W.,  0.  H«ii, 
AssL  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  In  tills  proceeding  petition- 
er, by  his  counsel,  Jeff  D.  McLendon,  present- 
ed to  this  court  on  April  1,  1920,-  a  peUUon 
alleging  that  he  is  unlawfully  imprisoned.  In 
the  state  penitentiary  at  McAlester  and  re- 
strained  of  his  liberty  by  Fred  Sweitzer, 
warden  of  said  institution ;  that  said  impris- 
onment is  under  and  by  virtue  of  a  commit- 
ment issued  on  the  20th  day  of  March,  1920, 
by  the  court  clerk  of  McCurtain  county, 
which  commitment  is  predicated  upon  con- 
viction of  petitioner  and  judgment  rendered 
In  the  district  court  of  McCurtain  county  on 
the  22d  day  of  S^tember,  1917,  sentencing 
him  to  serve,  a  term  of  two  years'  imprison- 
ment in  the  penitentiary  on  a  charge  of  em- 
bezzlement ;  that  petitioner  prosecuted  an  ap- 
peal from  said  judgment  of  the  Court  of  Ap- 
peals, and  on  the  10th  day  of  August,  1910, 
aald  conviction  was  affirmed  (see  16  Okl.  Cr. 
— ,  183  Pac.  515);  that  in  the  opinion  the 
court  says  that,  where  the  record  falls  to 
show  that  the  judgment  was  supei^seded  by 
the  giving  of  the  required  supersedeas  bond 


In  the  court  below,  the  presumption  obtains 
that  the  judgment  waa  Immediately  carried 
into  effect  by  incarceration  In  the  peniten- 
tiary ;  that  there  was  never  any  mandate  in 
said  cause  spread  upon  the  minutes  or  jour- 
nal of  the  district  court  ofi  McCiurtain  coun- 
ty nnUl  the  27th  day  of  March,  1920. 

The  Attorney  General  filed  a  general  de- 
murrer on  the  ground  that  said  petition  does 
not  state  facts  sufficient  to  entitle  petitioner 
to  the  relief  prayed  for. 

[1,2]  It  has  been  uniformly  held  by  this 
court  that,  where  a  convicted  defendant  is 
at  lllierty  and  has  not  served  his  sentence, 
and  the  sasie  Is  not  stayed  as  provided  by 
law,  he  may  be  arrested  aa  on  escape  and 
ordered  into  custody  on  the  unexecuted  Judg- 
ment, and  that  expiration  of  time  without 
Imprisonment  Is  in  no  sense  an  execution  of 
the  sentence.  See  Ex  parte  Eldridge,  3  Okl. 
Cr.  499.  106  Pac.  980,  27  L.  R.  A.  (N.  S.)  626, 
139  Am.  St  Rep.  967 ;  Ex  parte  Alexander,  5 
Okl.  Or.  196,  113  Pac.  993;  Ex  parte  Eley,  9 
Okl.  Cr.  76,  130  Pac.  821;  Ex  parte  Riggert, 
33  Okl.  303, 125  Pac.  485. 

It  appearing  that  the  application  Is  insuf- 
ficient to  show  that  petitioner  is  entiUed  to 
the  writ  or  rule  to  show  cause,  the  demur- 
rer was  sustained,  and  the  writ  refused. 

ARMSTRONG  and  MATSON,  JJ,  concnr- 
rlng. 


QIOOUX  V.  HENDERSON.     (N«.  22887.) 

(Supreme  Court  of  Kansas.     July  10,  1820.) 
(BvUahu*  by  the  Oowrt.) 

1.  Bills  and  notes  «=>337— Bad  faith  necessary 
to  charge  holder  with  notice. 

The  rule  is  followed  that  in  order  to  charge 
the  purchaser  and  bolder  of  a  promissory  note 
before  maturity,  with  notice  of  infirmity  or 
fraud  in  its  procurement,  bad  faith  must  be 
shown. 

2.  Appeal  and  error  «=3l064(l)  —  Erroneoat 
Instructions  probably  misleading  the  Jury 
constitute  reversible  error. 

When  the  record  shows  an  erroneous  in- 
struction wliich  may  and  probably  did  mislead 
the  jury,  it  cannot  be  said  that  substantiai 
justice  has  been  done;  and  the  rule  against 
reversal  for  Immaterial  error  does  not  ap- 
ply. 

3.  Appeal  and  error  «=»302(3)— Improper  evi- 
dence not  produced  on  metlon  for  new  trial 
cannot  be  considered. 

Oral  testimony  touching  a  certain  direc- 
tor's resolution  should,  under  the  showing 
made,  have  been  admitted;  but,  as  it  was  not 
produced  in  support  of  the  motion  for  a  new 
trial,  it  cannot  be  considered. 

Appeal     from     District     Court,     Sumner 
County. 
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Action  by  J.  F.  Glgoux  against  John  Hen- 
derson. Judgment  for  defendant,  and  plain- 
tiff aiq^eals.    Reversed  and  remanded. 

Danforth  &  KaVanauj^,  of  Denver,  Colo., 
and  Brown  ft  Brown,  of  Wichita,  for  ap- 
pellant. 

W.  W.  Schwinn  and  W.  H.  Scliwlnn,  botb 
of  Wellington,  for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
on  a  promissory  note  and  appeals  from  an 
adverse  Judgment.  The  defendant  suggests 
that  owing  to  the  dates  and  the  forms  of 
notices  of  appeal  the  plaintiff  has  mlstalten 
the  date  of  the  Judgment,  but  from  the  Jour- 
nal entry  It  appears  that  the  verdict  was  re- 
turned and  the  Judgment  entered  on  Feb- 
ruary 19,  1918.  The  motion  for  a  new  trial 
was  filed  two  days  later  and  overruled  on 
May  27,  1919,  and  the  notices  of  appeal  are 
sufficient  to  bring  before  us  this  ruling.  That 
motion  included  certain  alleged  errors  oc- 
curring at  the  trial,  and  these  are  properly 
before  us  for  consideration-. 

The  plaintiff,  having  been  a  farmer,  freight 
handler,  railroad  and  stationary  engineer, 
and  having  helped  build  some  stockyards,  be- 
came a  freight  clerk  and  checlier  at  Oreeley 
for  the  Denver,  Laramie  &  Northwestern 
Railway  Company.  This  company  with  sev- 
eral Incorporated  subsidiary  concerns  seemed 
to  be  engaged  in  an  attempt  to  build  and 
operate  a  railroad  and  float  its  stock,  and 
especially  to  raise  money  therefor. .  The 
plaintiff  knew  a  Mr.  Johnson  who  seemed  to 
be  the  head  of  all  these  companies  and  the 
active  manager  of  all  tlie  enterprises  in- 
volved, and  who  made  speeches  intended  to 
Inspire  confidence  In  the  success  *of  the  de- 
sired operations.  Mr.  Johnson  succeeded  in 
inducing  the  plaintiff  to  lend  $6,000  In  all  up- 
on his  express  statement — 

"That  it  was  needed  to  help  carry  the  rail- 
road throagh  to  Severance  or  Black  Hollow. 
♦  '•  •  Tliis  would  enhance  the  value  of  the 
realty  company  and  the  stock  of  the  other  com- 
panies." 

For  the  loans  making  op  this  amonnt  he 
took  notes  signed  by  a  constituent  company 
called  the  Denver,  Laramie  Realty  Company. 
Those  ^otes  were  secured  by  collateral  be- 
longing partly  to  the  realty  company  and 
partly  to  the  land  and  iron  company.  He 
testified  that  he  could  have  had  the  note 
of  any  one  of  the  companies,  but  he  went  to 
Johnson,  who  told  him  to  take  one  of  the 
realty  company's  because  he  was  a  stock- 
holder in  It.  The  collateral  notes  taken  as 
security  were  made  to  the  land  and  Iron 
company  by  a  man  named  Failing,  a  stock- 
bolder  living  In  Denver,  and  indorsed  by 
Johnson.  The  latter  called  the  plaintiff  over 
the  phone  and  asked  him  to  come  to  Denver 
as  he  thought  he  would  be  able  to  settle  up 
on  the  notes.  The  plaintiff  went,  taking  his 
notes  along  expecting  payment.     When  he 


arrived  he  was  informed  by  Johnson  that  he 
bad  learned  that  the  Failing  notes  were  of 
no  value,  but  that  he  had  some  gilt-edged 
paper  which  he  would  like  plaintiff  to  take 
and  make  another  extension.  This  paper 
was  signed  by  a  man  named  Henderson  whom 
the  plaintiff  knew.  A  new  note  for  $6,000, 
dne  in  90  days,  was  made  out,  and  Hender- 
son's notes  as  collateral  were  taken  in  place 
of  the  Failing  notes.  The  Falling  notes  were 
good  and  were  shortly  thereafter  paid. 

When  the  Henderson  note  sued  on  herein 
became  due,  the  plaintiff  brought  suit,  aU 
leglng  that  he  had  bought  this  note  before 
maturity  Indorsed  by  the  payee,  by  Johnson, 
president  The  defendant  denied  that  the 
plaintiff  paid  anything  for  it,  that  he  was 
a  holder  In  due  course  or  a  bone  fide  holder, 
and  alleged  that  its  consideration  had  en- 
tirely failed,  that  it  was  executed  to  the 
railroad  company  under  an  agreement  that 
it  should  not  be  used  for  any  other  purpose 
than  the  extension  of  the  railroad,  which 
road  had  violated  its  agreement.  On  the 
trial  counsel  for  the  plaintiff  stated  that  they 
-were  not  trying  to  say  a  good  word  on  be- 
half of  the  railroad  company  or  any  of  the 
allied  companies — 

"We  are  not  here  to  make  a  brief  for  their 
rascality.  It  stands  nniqne  and  alone  in  his- 
tory." 

.  But  it  was  asserted  that  the  plaintiff  had 
no  knowledge  of  any  promise  or  agreement 
made  to  Henderson  or  as  to  how  his  note 
was  obtained. 

A  companion  case  was  before  this  court  in 
Glgoux  v.  Moore,  105  Kan.  361,  184  Paa  637, 
where  a  vivid  picture  of  the  enterprise  niay 
be  found  and  where  some  of  the  matters 
presented  here  were  finally  determined. 

Numerous  errors  are  assigned  upon  the 
trial  court's  rulings  as  to  the  evidence  and 
instructions  given  and  refused;  but,  in 
view  of  what  was  said  In  the  former  deci- 
sion, U.  is  deemed  unnecessary  to  take  all 
these  matters  up  at  length  at  this  time. 

The-  plaintiff's  chief  contention  is  that 
the  court  erred  in  Instruction  No.  4,  which 
was  to  the  effect  that  the  burden  of  proof 
was  upon  the  plaintiff  to  prove  his  right 
to  recover,  and  before  the  Jury  would  be  war- 
ranted in  finding  for  tilm  they  must  believe 
that  upon  the  13th  day  of  September,  1911, 
the  railroad  company  was  indebted  to  the 
plaintiff  upon  a  loan  to  it  in  the  sum  of  $6,- 
000  and  that  he  surrendered  certain  securi- 
ties which  he  held  as  collateral  to  such  in- 
debtedness, and  took  certain  other  CQilateral 
including  the  notes  sued  on.  The  fault  found 
with  this  part  of  the  instruction  is  that  the 
Indebtedness  was  literally  that  of  the  realty 
and  not  of  the  railroad  company,  but  we 
think  the  evidence  made  it  so  plain  that  the 
various  concerns  Involved  went  npon  the 
theory  of  the  three  guardsmen  "All  for  one, 
ahd  one  for  all,"  that  i.o  material  harm  waa 
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done  by  this  expression,  for,  so  far  as  the 
plalntllTs  debt  was  concerned,  It  was  owed 
by  the  railroad  company  for  the  money  bor- 
rowed for  its  benefit. 

[1]  But  further  complahit  Is  made  of  the 
same  instruction  charging  *hat  the  jury  mxist 
also  find  that  at  this  time  the  plaintiff  had 
no  knowledge  that  the  note  sued  on  was  pro- 
cured by  fraud  or  that  the  defendant  had. 
any  lawful  defense  to  It,  "or  that  he  had 
any  information  that  would  put  a  reasonable, 
ordinary,  and  prudent  person  upon  Inquiry 
in  reference  thereto.  And  in  the  event  that 
you  so  find,  then  you  are  instructed  that  it 
would  be  your  duty  to  find  for  the  plaintiff 
the  full  amount  of  said  note,  •  •  •  and, 
unless  you  so  find,  your  verdict  must  be  for 
the  defendant."  This  in  substance  told  the 
Jury  that,  unless  they  should  find  that  the 
plaintiff  had  no  such  information  as  to  put 
a  reasonable  and  prudent  person  upon  In- 
quiry, they  could  not  find  in  his  favor.  It 
was  made  clear  In  the  former  opinion  that, 
as  in  cases  of  notice  of  some  infirmity  In  the 
instrument,  bed  faith  In  fact  is  required,  and 
that  mere  failure  to  use  ordinary  diligence- 
to  follow  up  suggestive  facts,  or  facts  arous- 
ing suspicion,  is  not  sufficient  Gigouz  v. 
Moore,  supra.  See,  also,  Bank  v.  Reid,  ^ 
Kan.  245,  120  Pac.  339,  and  Leavens  v. 
Hoover,  93  Kan.  661,  145  Pac.  877.  This 
complaint  Is  met  by  the  suggestion  that  in  in- 
struction No.  5  the  court  correctly  .gave  the 
law  and  told  the  jury  that  the  plaintiff  could 
not  be  chargeable  for  failing  to  make  in- 
quiry unless  he  had  knowledge  of  some  de- 
fect, or  had  such  knowledge  in  taking  the 
note  at  such  time  as  would  amount  to  fraud. 
But  after  giving  this  instruction,  No.  6  was 
given  by  the  court  using  this  language:       ' 

"From  the  admission  in  this  case  there  nevei 
was  a  time'  when  the  railroad  company  could 
have  forced  the  collection  of  this  note.  But 
if  the  plaintiff  has  established  the  fact  by  a 
preponderance  of  the  testimony,  as  defined  to 
you  in  instruction  No.  4,  he  would  have  the 
right  to  recover  regardless  of  the  fact  that 
the  railroad  company  could  not  recover  on  the 
note.  The  plaintiff  is  not  bound  by  any  rep- 
resentations, private  understanding  or  agree- 
ments of  which  he  had  neither  notice  nor  knowl- 
edge." 

[2]  This  is  practically  a  reiteration  of  In- 
struction No.  4,  and  there  is  nothing  what- 
ever In  the  record  to  indicate  that  the  jury 
were  not  led  astray  by  the  charge  thus  erro- 
neously given.  Under  these  circumstances,  It 
cannot  be  said  that  "substantial  justice"  has 
been  done — ^whicb  means  a  fair  trial  to 
each  of  the  parties — ^and  the  rule  against  re- 
versals for  Immaterial  error  does  not  apply. 
Dotson  v.  Railway  Co.,  81  Kan.  816,  106  Pac. 
1045;  Trlplett  v.  Feasel,  105  Kan.  179,  182 
Pac.  661. 

[3]  It  was  sought  to  Ije  shown  by  oral  testi- 
mony that  a  resolution  had  been  passed  au- 


thorizing the  assets  of  one  company  to  be  used 
as  security  for  obligations  of  any  other.  An 
objection  was  sustained  on  the  ground  that 
It  was  not  the  best  evld^ce,  although  It 
was  testified  that  no  such  resolution  could 
be  found.  It  would  have  been  proper  to 
show  this  by  paroL  GlUett  v.  Com'rs  of 
Lyon  County,  18  Kan.  410;  C.  K.  &  W.  B.  Co. 
V.  Com'rs  of  Stafford  Co.,  38  Kan.  121, 12  Pac. 
693;  14  O.  J.  376,  |  491;  17  Cya  504.  But 
as  the  evidence  was  not  presented  on  the 
hearing  of  the  motion  for  a  new  trial.  It  can- 
not be  considered  now.  CivU  Code,  I  307 
(Gen.  St  1915,  i  7209) ;  Collins  v.  Morris,  97 
Kan.  264,  155  Pac.  5L 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith. 

All  the  Justices  concurring. 


STONE  at  al.  v.  JARBALO  STATE  BANK  OF 
JARBALO.     (No.  22733.) 

(Supreme  Court  of  Kansas.    July  10,  1920.) 

(Byttahut  by  the  Court.) 

1.  Evidence  ^s>368 (5)— Notice  to  produce,  da- 
scribing  dooumest,  held  sufflclent. 

A  notice  given  under  section  366,  Code 
Civ.  Proc.  (Gen.  St.  1915,  {  72T0),  is  suffi- 
cient, although  the  notice  may  be  defective,  if  it 
describes  the  instrument  desired  with  suffi- 
cient particularity  to  enable  the  party  notified 
to  identify  it         .  ' 

2.  Escrows  <^=3l4(l)— Bank  violating  lastmo* 
tions  as  to  deed  placed  in  escrow  held  liable 
for  damages. 

If  a  bank,  after  receiving  a  deed  from  the 
grantors  therein  named  with  instructions  to 
deUver  it  to  the  grantee,  on  the  payment  of  a 
certain  stun  of  money,  delivers  the  deed  on 
the  payment  of  a  smaller  sum,  the  bank  is  re- 
sponsible for  the  damages  sostained  by  the 
grantors  by  reason  of  the  delivery  of  the  deed 
in  violation  of  the  instructions. 

3.  Escrows  «=9l4(l)—Evldenee Mistajnlng  llMi- 
lag  that  bank  reoeived  Instruotions  relative  to 
delivery  of  deed. 

There  was  evidence  which  tended  ^o  show 
that  the  bank  in  the  present  case  receded  the 
letter  of  instructions  concerning  the  delivery  of 
the  deed. 

4.  Depositions  ®=98l— May  Im  withdrawn  by 
leave  of  court  for  proper  eertillcation. 

Depositions,  by  leave  of  court,  may  be 
withdrawn  from  the  files  and  be  returned  to 
the  officer  before  whom  they  were  taken  for 
proper  certification. 

5.  Escrows  «=s>l4(l)— Bank  liable  for  damages 
for  violating  Instmctions  as  to  delivery  of 
deed. 

The  grantors  in  a  deed  sent  it  with  in- 
structions  to  a  bank  to  deliver  the  deed   to 
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the  grantee  on  the  payment  of  a  certain  amonnt 
of  money.  The  bank  accepted  an  amount  less 
than  that  named,  delivered  the  deed,  remit- 
ted by  draft  the  amount  received,  and  stated 
that  the  amount  remitted  was  In  full  for  the 
purchase  price.  The  grantors  immediately 
notified  the  bank  that  they  would  not  accept 
that  amount  in  full  for  the  purchase  price.  The 
grantee  in  the  deed  immediately  conveyed  the 
land  to  third  parties  who  mortgaged  it.  Aft- 
erward the  grantors  cashed  the  draft.  Beldt 
that  the  grantors  can  recover  from  the  bank 
the  damages  sustained  by  them  by  reason  of 
the  delivery  of  the  deed  for  an  amount  less 
Otan  that  named  in  the  instructions. 

Appeal  from  District  Court,  LeaTenwortb 
County. 

Action  by  Harry  Stone  and  another  against 
the  Jarbalo  State  Bank  of  Jarbalo.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
AfDrmed. 

John  T.  O'Keefe,  of  Leavenworth,  for  ap- 
pellant. 
W.  W.  Hooper,  or  Leavenworth,  for  appel- 


MARSHALL,  J.  The  plaintiffs  recovered  a 
Judgment  for  $1,640.40,  and  the  defendant  ap- 
peals. The  plaintiffs  ebtered  Into  a  written 
contract,  dated  January  24,  1917,  with  T.  H. 
Moore,  to  convey  to  the  latter  certain  real 
property  owned  by  the  plaintiffs  in  Leaven- 
worth county,  for  ?4,256.25,  of  which  $100 
was  paid  In  cash,  and  $4,156.25  was  to  be 
paid  March  1,  1917.  The  contract  was  in 
writing  and  was  in  duplicate.  Both  copies 
were  prepared  by  H.  E.  Cockrell,  and  were 
by  him  sent  to  the  plaintiffs  Who  resided  In 
Minnesota.  They  signed  both  copies  and  re- 
turned one  of  them  to  Cockrell.  The  con- 
tract provided  that  the  contract  and  de^, 
when  signed, -should  be  deposited  In  escrow 
In  the  Jarbalo  State  Bank,  a  corporation. 
The  contract  was  divided  Into  articles,  the 
first  one  of  which  described  the  land  and 
stated  that  It  was  7ree  and  ctear  of  all  In- 
cumbrance except  $1,420  and  interest.  The 
second  article  of  the  duujlcate  retained  by  the 
plaintiffs  a  copy  of  which  was  attached  to  the 
plaintiffs'  petition  contained  the  following 
words: 

"First  parties  agree  to  sell  to  second  party 
the  above  described  real  estate  for  the  sum  of 
forty-two  hundred  fifty-six  ^^/ito  dollars  ($4,- 
256.25),  and  to  accept  pay  for  same  on  the 
following  terms:  $100  in  cash  this  date  deposit- 
ed in  the  Jarbalo  State  Bank  to  be  held  in 
trust  until  all  papers  are  drawn  and  signed 
(contract  and  deed),  and  deposited  in  said  bank 
in  escrow  and  the  balance  $4,156.26,  March  1, 
1917,  and  to  convey  said  real  estate  as  describ- 
ed in  Article  1  of  this  instrument,  subject  to 
the  incumbrance  therein  named." 

The  answer,  which  was  verified,  denied  the 
allegations  of  the  petition,  and  alleged  that 
if  the  words,  "subject  to  the  Incumbrance 
therein  named,"  appeared  in  the  copy  of  the 


contract  held  by  the  plaintiffs  unerased,  they 
were  left  there  by  Ignorance  and  mistake  on 
the  part  of  those  who  signed  the  contract 
The  answer  also  set  out  all  or  a  large  part 
of  the  correspondence  between  the  plaintiffs 
and  H.  E.  Cockrell,  the  agent  who  negotiated 
the  contract  for  the  sale  of  the  property. 
The  verified  reply  denied  "each,  all  and  every 
allegation  In  said  answer  contained." 

March  1,  1917,  W.  T.  Francis,  acting  for 
the  plaintiffs,  mailed  a  letter  to  F.  B.  Morgan 
as  president  of  the  Jarbalo  State  Bank,  and 
inclosed  the  deed  from  the  plaintiffs  to  T. 
H.  Moore.  That  letter  was  as  follows: 

"Herewith  please  find  deed  from  Harry  and 
Lottie  Stone  to  T.  H.  Moore  for  farm  belonging 
to  Harry  Stone  in  Leavenworth  county,  Kan- 
sas, for  delivery  to  T.  H.  Moore  upon  payment 
to  you,  for  delivery  to  me  the  sum  of  $4,256.25; 
as  per  contract  entered  into  on  the  24th  day  of 
January,  1917,  between  Harry  Stone  and  wife 
and  said  T.  H.  Moore. 

"The  contract  refers  to  a  mortgage  of  $1,- 
425  now  outstanding  against  this  land  and  also 
provides  that  the  parties  of  the  second  part 
will  pay  to  you  the  said  sum  of  $4,256.25,  sub- 
ject to  the  incumbrance  of  the  mortgage  above 
named. 

"On  payment  to  you  of  said  sum  of  $4,256.- 
25  you  may  deliver  the  executed  deed  to  Mr. 
Moore  and  remit  the  $4,256.25  to  me." 

Morgan  bad  been  president  of  the  defend- 
ant bank,  but  was  not  holding  that  position 
at  the  time  the  letter  was  written.  He  re- 
ceived the  letter,  and  by  mail  sent  it  and  the 
deed  to  T.  H.  Moore,  who  was  a  bookkeeper 
In  the  bank.  H.  E.  Cockrell  was  the  cashier- 
Moore  received  the  deed  and  reported  that 
fact  to  Cockrell.  The  next  day  Cockrell  sent 
to  the  plaintiffs  a  draft  for  $2,615.85,  and  in 
the  letter  transmitting  the  draft  stated  that 
the  draft  was  in  full  for  the  land.  The  plain- 
tiffs Immediately  responded  that  they  would 
not  accept  the  amount  remitted  as  the  bal- 
ance due  on  the  purchase  price.  The  dispute 
that  arose>  in  this  manner  culminated  in  the 
present  action. 

1.  One  of  the  questions  argued  by  the  de- 
fendant is  that  the,  court  committed  error  in 
excluding  from  evidence  the  copy  of  the  con- 
tract produced  by  It  on  the  trial.  Prom  the 
copy  produced  by  the  defendant  the  words, 
"subject  to  the  Incumbrance  therein  named," 
had  been  erased.  On  March  3,  1019,  but  be- 
fore the  trial,  the  plaintiffs  notified  the  de- 
fendant and  its  attorney  of  record  that  they 
requested  an  Inspection  and  copy  of  certain 
letters.    That  notice  contained  the  following: 

"You  are  hereby  further  notified  that  the 
undersigned  as  attorney  for  the  plaintiff  de- 
sires an  inspection  of  the  agreement  between 
Harry  Stone  and  Lottie  Stone,  dated  January 
24th,  1917,  for  the  sale  of  the  real  estate  in 
controversy. 

"This  demand  is  made  under  section  7270 
of  the  Code  of  Civil  Procedure,  of  the  statutes 
of  the  state  of  Kansas  for  the  year  1915," 
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A  dispute  hag  arisen  concerning  tlie  con- 
tents of  tbat  notice.  The  plaintiffs  contend 
that  the  notice  named  the  contract  between 
Harry  Stone  and  Lottie  Stone  and  T.  H. 
Moore,  while  the  defendant  contends  tbat  the 
notice  was  as  herein  quoted.  For  the  purpose 
of  this  discussion  we  have  accepted  the  con- 
tention of  the  defendant  as  being  true.  The 
defendant  did  not  produce  the  contract  for  in- 
spection previous  to  the  time  of  trial,  when 
the  defendant  offered  it  in  evidence.  The 
plaintiffs  objected  to  its  introduction  for  the 
reason  that  the  notice  bad  not  been  complied 
with.  That  objection  was  sustained.  The 
defendant  argues  that  under  the  notice  given 
it  was  not  compelled  to  produce  the  contract 
for  Inspection.  The  copy  of  the  contract  of- 
fered by  the  bank  was  not  set  out  in  the 
pleadings.  The  statute,  section  366  of  the 
Code  of  CivU  Procedure  (Gen.  St.  1915,  J 
7270),  under  which  the  notice  purports  to 
have  been  given,  reads: 

"Either  party  or  his  attorney  if  required  shall 
deliver  to  the  other  party  or  his  attorney  a 
copy  of  any  deed,  instrument  or  other  writing 
whereon  the  action  or  defense  is  founded,  or 
which  he  intends  to  offer  in  evidence  at  the 
trial.  If  the  plaintiff  or  defendant  shall  re- 
fuse to  furnish  the  copy  or  copies  required,  the 
party  so  refusing  sbidl  not  be  permitted  to  pve 
in  evidence  at  the  trial  the  original  of  which 
a  copy  has  been  refused.  This  section  shall 
not  apply  to  any  paper  a  copy  of  which  is  filed 
with  a  pleading." 

[1]  The  notice  did  not  strictly  comply  with 
the  Code,  but  tlie  court  thinlis  that  it  was 
sufficiently  definite  and  certain  to  enable  the 
defendant,  without  any  possibility  of  making 
a  mistake,  to  determine  exactly  what  instru- 
ment the  plaintiffs  desired  to  inspect.  The 
defendant  should  have  complied  with  the  re- 
quest at  least  to  the  extent  required  ^y  the 
statute.  The  defendant  further  insists  that 
it  was  excused  from  complying  with  the  re- 
quest by  the  fact  that  it  did  not  have  control 
of  the  copy  of  the  contract.  The  contract 
was  drawn  by  H.  E.  Cockrell,  the  defendant's 
cashier,  and  was  with  T.  H.  Moore,  Its  book- 
keeper. Evidently  one  or  both  of  them  had 
the  copy  of  the  contract  When  the  bank 
was  notifled  of  the  request  of  the  plaintiffs, 
Cockrell  and  Moore  must  liave  known  of  that 
request,  and  must  have  deliberately  declined 
to  comply  therewith,  and  the  bank  cannot 
escape  the  consequences  of  their  conduct. 
The  court  rightly  excluded  from  evidence  the 
copy  of  the  contract  produced  by  the  bank. 

[2]  2.  The  defendant  complains  of  the  ex- 
clusion of  the  correspondence  between  Cock- 
rell and  the  plaintiffs  which  the  defendant 
offered  in  evidence  for  the  purpose  of  proving 
the  terms  of  the  contract  between  the  plain- 
tiffs and  Moore.  This  action  is  not  between 
the  plaintiffs  and  Moore,  the  person  with 
whom  they  contracted  and  who  was  the  gran- 
tec  named  in  the  deed  signed  by  them;   the 


action  is  against  the  defendant  bank  tor  de- 
livering the  deed  to  Moore  contrary   to  the 
instructions  to  the  bank.    Moore  is  not  a  party 
to  the  action.    No  reformation  of  tbe  coutruct 
can  be  had  in  this  action,  and  none  is  aslced. 
The  Instructions  to  the  bank  were    to    turn 
over  the  deed  on  the  payment  of   $4,256.25. 
The  Instructions  were  not  followed.      If  they 
could  not  be  followed,  it  was  the  duty  of  the 
bank,  not  to  construe  the  contract,    but   to 
hold  the  deed  and  notify  the  plain tffTs  that 
their  instructions  could  not  be  complied  vrith, 
and  to  ask  for  further  direction  concerning 
the  disposition  of  the  deed.    This  conclusion 
is  supported  by  Bank  v.  Wilson,  101  Kan.  72, 
165  Pac.  859,  Allen  t.  Bank,  102  Kan.   592, 
171  Pac.  638,  Supply  Co.  v.  Bank,  103   Kan. 
654,  176  Paa  129,  and  Bank  v.  McCutclieon, 
106  Kan.  303, 187  Pac.  607.    On  this  question 
the  correspondence  between  Cockrell  and  the 
plaintiffs  was  wholly  immaterial,   and    was 
properly  excluded. 

Responding  directly  to  the  complaint  of  the 
defendant,  the  court  says  that  the  plnlntiff^ 
introduced  in  evidence  their  copy  of  the  con- 
tract ;   it  was  not  ambiguous ;    it  did  not  re- 
qjiire  any  explanation;    and  all  preliminary 
negotiations,  whether  oral  or  in  writing,  were 
merged  In  the  contract    When  the  defendant 
failed  to  introduce  in  evidence  the  copy  of 
the  contract  produced  by  it,  there  was  no  rea- 
son for  introducing  in  evidence  the  n^otla- 
tions  preliminary  to  the  contract 

[3]  3.  The    defendant    denies    having    re- 
ceived the  letter  written  by  the  plaintiffs 
transmitting  the  deed  to  F.  B.  Morgan,  the 
former  president  of  the  bank.    The  evidence 
clearly  shows  that  Morgan  received  both  the 
letter  and  the  deed,  and  tends  to  show  tliat  he 
inclosed  them  in  another  envel«^)e  and  mail- 
ed them  to  T.  H.  Moore.   The  evidence  clear- 
ly shows  that  Moore  received  the  deed;   he 
must  have  received  the  letter  with  the  deed. 
Moore  informed  Cockrell  that  he  liad  received 
the  deed.     Cockrell  made  out  the  draft  for 
$2,615.85,  and  sent  it  to  the  plaintiffs.    The 
jury  was  justified  in  concluding  that  Cockrell 
had  knowledge  of  (be  letter,  and  that  the 
bank  had  received  it. 

[4]  4.  The  defendant  complains  that  the 
plaintiffs  were  permitted  to  read  in  evidence 
certain  depositions  taken  by  them  after  the 
depositions  had  been  withdrawn  and  reflled 
without  notice  to  the  defendant  On  the  ques- 
tion of  notice  the  record  seems  to  be  against 
the  defendant,  for  the  defendant  in  its  ab- 
stract states  that  on  April  24  the  court  made 
the  following  order: 

"Now  on  this  24th  day  of  April,  1919,  came 
the  plaintiff  herein  by  W.  W.  Hooper,  Esq., 
one  of  their  attorneys,  and  also  comes  the  de- 
fendant herein  by  John  T.  O'Keefe,  Esq.,  its 
attorney,  and  thereupon  on  application  of  plain- 
tiff's attorney,  leave  is  hereby  given  plaintiff's 
attorney  to  temporarily  withdraw  depositions 
of  plaintiffs,  filed  April  22,  1919.  to  have  the 
notary  public  properly  certify  them  accordbg 
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to  law,  to  all  of  which  the  defendant  duly  ex- 
cepts." 

The  order  clearly  shows  that  the  defend- 
ant bad  notice  of  the  application  to  withdraw 
the  depositions  and  recites  the  purpose  of  the 
withdrawal.  Such  withdrawal  for  the  pur- 
pose named  was  within  the  rule  established 
by  the  authorities.     18  C.  J.  722,  723.. 

[SI  6.  The  defendant  pleaded  and  now 
argues  that  the  plaintiffs  accepted  the  money 
sent  to. them  by  H.  E.  Coeicrell  in  full  satis- 
faction of  the  purchase  price.  The  evidence 
tended  to  show  that  Moore,  Immediately  upon 
receiving  the  deed  to  the  land,  conveyed  it  to 
other  parties  who  executed  a  mortgage  there- 
on. Moore  therefore  could  not  reconvey  the 
land  to  the  plaintiffs.  The  received  the  mon- 
ey on  the  draft  after  they  discovered  tta«it  the 
land  had  been  sold  by  Moore.  In  support  of 
Its  argument  the  defendant  cites  Neely  t. 
Thompson,  68  Kan.  193,  75  Pac.  117,  Baugh 
V.  Fist,  84  Kan.  740,  115  Pac.  551,  and  Con- 
tracting Co.  V.  Railway  Co.,  102  Kan.  799, 
172  Pac.  527,  where  it  was  held  that  on  a 
claim  the  amount  of  which  Is  disputed  the 
acceptance  of  an  amount  less  than  that  clalbi- 
ed,  in  full  satisfaction  thereof,  discharges 
the  obligation.  There  was  no  dispute  about 
the  amount  of  money  named  in  the  letter  of 
Instructions  to  the  defendant.  The  defendant 
could  not  deliver  the  deed  for  less  than  the 
amount  named,  and  remit  that  amount  to  the 
plaintiffs  and  say  that  a  dispute  existed  con- 
cerning the  amount  that  the  plaintiffs  were 
to  receive  for  the  land.  The  situation  in  the 
present  action  is  more  like  that  described  in 
St.  L.,  Ft.  S.  &  W.  R.  Co.  V.  Davis,  35  Kan. 
464, 11  Pac.  421,  where  it  was  held  -that— 

"The  payment  of  a  portion  of  an  ascertained, 
overdue,  and  undisputed  debt,  although  accept- 
ed in  full  satisfaction,  and  a  receipt  in  full  is 
given,  is  not  a  satisfaction  of  tlie  balnnce; 
and  will  not,  where  there  is  no  new  considera- 
tion, estop  the  creditor  from  recovering  the 
remainder  of  such  debt"     (Syl.  1.) 

And  It  was  also  held  that — 

"Before  the  acceptance  by  the  creditor  of 
an  amount  less  than  is  claimed  will  operate  as 
a  settlement  or  satisfaction  of  the  entire  debt, 
it  must  have  been  accepted  o«  an  express  agree- 
ment to  that  effect."    (Syl.  2.) 

Even  if  there  were  a  misunderstanding  be- 
tween the  plaintiffs  and  Moore  concerning 
the  amount  that  the  plaintiffs  were  to  receive 
under  the  contract,  the  defendant  could  not 
deliver  the  deed  to  Moore  and  escape  the 
consequences  of  violating  the  instructions. 

The  plaintiffs  contend  that  the  evidence 
showed  that  the  bank  received  the  full 
amount  of  $44256.25,  but  the  court  has  con- 
sidered the  matter  as  though  the  bank  re- 
ceived only  the  amount  remitted  in  the  draft. 

If  this  action  were  by  the  plaintiffs  against 
Moore  for  the  recovery  of  the  balance  of  the 


purchase  price,  the  evidence  that  was  Intro- 
duced would  not  necessarily  establish  that 
the  plaintiffs  accepted  the  draft,  or  the  mon- 
ey thereon.  In  satisfaction  of  the  full  amount 
of  the  purchase  price  claimed  by  them. 

Other  questions  are  argued  by  the  defend- 
ant, and  they  have  been  examined ;  but  the 
court  does  not  find  anything  in  them  to  war- 
rant a  reversal  of  the  judgment. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 


HAWLEY  V.  ANDERSON,  Connty  Jndgt,  etal. 

(Supreme  Court  of  Oregon.    July  6,  1920.) 

1.  Constitutional  law  «=333— Amendment  au- 
thorizing increase  of  Indebtedness  for  road 
purposes  not  self-executing. 

Amendment  of  Const,  art  11,  §  10,  in  1919 
(see  Laws  8p.  Sess.  1920,  p.  5),  to  permit 
counties  to  incur  indebtedness  for  permanent 
roads  up  to  6  per  cent,  of  the  assessed  valua- 
tion is  not  self-executing  so  as  to  enlarge  the 
debt  limit  without  the  enactment  of  a  statute 
for  that  purpose. 

2.  Constitutional  law  «e=>26— Amendment  limit- 
ing Indebtedness  does  not  preclude  smaller 
limit  by  Legislature. 

Since  the  legislative  powers  of  the  state 
are  absolute  except  as  limited  by  the  Constitu- 
tion, the  Legislature  can  limit  the  indebtedness 
of  a  county  to  a  smaller  amount  than  the  limit 
fixed  by  an  amendment  to  the  Constitution. 

3.  Constitutional  law  <Ss>33— Amendment  In- 
oroasing  debt  limit  does  not  change  statute 
fixing  old  limit 

The  amendment  to  Const,  art  11,  {  10  (see 
Laws  Sp.  Sess.  1920,  p.  5),  limiting  county  in- 
debtedness for  permanent  roads  to  6  per  cent, 
of  the  assessed  valuation,  not  being  self -execut- 
ing does  not  increase  the  limit  of  2  per  cent, 
fixed  by  Oen.  Laws  1913,  p.  176,  {  19,  passed 
in  accordance  with  the  Constitution  prior  to  its 
amendment. 

4.  Counties  ®=3l78  —  Election  for  excessive 
bond  issue  does  not  authorize  issue  up  to 
limit 

An  election  for  the  issuance  of -county  road 
bonds  under  Gen.  Laws  1913,  p.  170,  section  4 
of  which  requires  the  order  to  declare  the 
minimum  amount  to  be  expended  upon  each 
specified  road,  which  anthorlzed  the  issuance 
of  bonds  in  excess  of  the  limit  prescribed  by 
section  19  of  that  act,  does  not  permit  the  is- 
suance of  bonds  up  to  that  limit,  since  the 
l>ond  issue  of  the  smaller  amount  presents  an 
entirely  different  question  from  that  submitted. 

McBride,  C.  J.,  and  Harris  and  Johns,  JJ., 
dissenting. 

In  Banc. 

Original  proceedings  in  mandamus  by  W. 
P.  Hawley  against  H.  S.  Anderson,  County 
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Judge,  and  others,  constituting  tbe  County 
Court  of  Clackamas  County,  Or.  Denmrrer 
to  alternative  writ  sustained,  and  proceeding 
dismissed. 

This  is  an  original  proceeding  In  manda- 
mus. Tbe  alternative  writ,  heretofore  Issued 
herein,  recites  tbe  various  steps  taken  by  le- 
gal voters  of  Clackamas  county  petitioning 
for  an  election  upon  tbe  question  of  issuing 
bonds  for  the  construction  of  permanent 
roads  in  the  county,  and  the  several  proceed- 
ings had  thereupon  by  the  county  court,  re- 
sulting, finally,  In  an  election  wherein  a 
majority  of  the  votes  cast  favored  the  is.sue 
of  3,400  bonds  of  the  denomination  of  $500 
each,  including  the  final  order  for  such  Issue, 
and  the  advertisement  of  tbe  sale  of  a  por- 
tion of  such  bonds,  Including  $70,000,  par 
value,  maturing  in  six  years,  and  $70,000,  par 
value  thereof,  maturing  in  seven  years.  It 
is  further  recited  that  the  plaintiff  submitted 
bids  for  the  purchase  of  100  of  such  bonds 
maturing  in  six  years,  and  100  thereof  ma- 
turing in  sevMi  years,  at  par,  plus  accrued 
interest,  that  the  county  court  accepted  such 
bids,  and  plalQtlff  has  tendered  payment 
therefor  in  accordance  with  the  terms  of  bis 
bids,  but  that  defendants  have  failed  and 
refused  to  make  delivery.  From  the  exhibits 
which  are  attached  to  and  made  a  part  of 
the  writ  it  appears  that  the  proceedings  were 
had  under  the  provisions  of  chapter  103, 
General  Laws  of  Oregon  for  191.3.  In  the 
order  made  by  the  county  court  declaring  the 
result  of  the  election,  in  accordance  with 
section  11  of  the  act  of  1913,  supra,  occurs 
tbe  following  recital : 

"And  it  further  appearing  to  the  court  that 
the  total  assessed '  valuation  of  all  property 
within  Clackamas  county,  Or.,  as  shown  by  the' 
assessment  roll  of  1918  and  upon  which  the 
taxes  payable  in  1919  are  levied,  is  $28,968,- 
526.48,  and  that  there  are  no  bonds  outstanding 
against  Clackamas  county  for  permanent  road 
purposes  and  remaining  unpaid  at  this  time,  or 
at  the  time  of  the  authorization  of  this  bond 
issue." 

This  excerpt  is  of  Interest  in  connection 
with  the  fact  that  the  bond  issue  Involved 
amounts  to  $1,700,000. 

Section  lb  of  the  act  reads  thus : 

"No  bond  shall  be  issued  under  this  act  that 
will  in  the  aggregate,  together  with  the  bonds 
outstanding,  and  the  bonds  offered  to  be  sold, 
be  in  excess  of  two  (2)  per  cent,  of  the  as- 
sessed valuation  of  the  county  at  the  time  the 
bonds  are  issued." 

Section  4  of  the  act  requires  that  the  order 
calling  the  election  shall  declare,  among  oth- 
er things,  tbe  minimum  amount  to  be  expend- 
ed upon  each  specified  road,  and  the  county 
court,  in  obedience  to  this  mandate,  included 
in  tbe  order  this  recital: 

"It  is  further  ordered  that  tbe  following  de- 
scribed roads  in  Clackamas  county  be  built  and 
improved  by  tbe  money  so  raised,  and  that  the 


location  of  said  roads,  the  beginning  and  ter- 
minas  thereof,  and  the  maximuin  amonnt  to  be 
expended  on  each  be  as  follows,"  etc. 

Both  the  petition  and  the  order  calling  tbe 
election  contain  the  following  provisions: 

"Each  road  district  shall  levy  special  road 
taxes  to  prepare  the  grade,  and  lay  the  base 
for  hacd  surfacing  in  its  district. 

"When  such  grade  and  base  are  completed 
the  county  court  shall,  with  due  diligence,  pro- 
ceed to  lay  the  bard  surface. 

"The  county  court  is  authorized  to  lay  the 
hard  surface  with  its  own  plants  at  force  ac- 
count, or  to  contract  the  same:  Provided 
that,  if  a  contract  shall  be  let  only  for  the  lay- 
ing of  said  hard  surface,  the  county  court  shall 
purchase  and  furnish  to  the  contractor  all  the 
material  necessary  in  the  laying  of  the  hard 
surface. 

"Each  road  district  shall  be  authorized  at  its 
annual  meeting  held  for  the  purpose  of  levying 
a  special  road  tax  to  elect  three  freeholders 
who  shall  constitute  an  advisory  committee  to 
confer  with  the  county  court  in  disbursing  the 
road  fund  belonging  to  such  district." 

A  demurrer  was  filed  by  the  defendants 
challenging  tbe  sufficloicy  of  the  Gomplaint 
upon  the  face  of  the  foregoing  redtals. 

O.  D.  Eby,  of  Oregon  City,  for  plaintiff. 
Gilbert  L.  Hedges,  of  Oregon  City,  for  de- 
fendants. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  is  but  one  serious  question 
presented  by  the  defendants  upon  the  demur- 
rer, and  that  Is  raised  by  their  contention 
that  the  election  is  invalid  because  it  calls 
for  a  bond  Issue  largely  in  excess  of  2  per 
cent,  of  the  assessed  valuation  of  the  prop- 
erty In  the  county,  and  therefore  violates 
section  19  of  chapter  103  of  the  Laws  of  1913, 
which  is  the  only  statute  providing  the  means 
.whereby  a  county  may  hold  an  election  for 
the  issue  of  bonds  for  the  construction  of 
roads.  Plaintiff's  reply  to  this  contention  b) 
that  the  limitation  expressed  in  section  19 
of  the  act  referred  to  nas  been  removed  by 
the  latest  amendment  of  section  10,  art  11,  of 
the  Constitution,  which  became  effective  some 
months  before  the  Inception  of  the  proceed- 
ings now  under  consideration.  This  section 
of  the  Constitution,  as  originally  adopted, 
read  thus: 

"No  county  shall  create  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  exceed 
the  sum  of  five  thousand  dollars,  except  to  sup- 
press insurrection  or  I'epel  invasion;  bnt  the 
debts  of  any  county  at  the  time  this  constitu- 
tion takes  etfect  shall  be  disregarded  in  estimat- 
ing the  sum  to  which  such  coimty  is  limited." 

In  1911,  when  the  crusade  for  better  high- 
ways had  become  vigorous  throughout  the 
state,  the  people,  by  an  initiative  measure, 
amended  tWs  section  to  read  as  ftollows: 

"No  county  shall  create  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  exceed 
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tbe  sum  of  £▼«  thousand  doUaiB,  except  to 
suppress  insurrection  or  repel  invasion  or  to 
build  permanent  roads  witbin  tbe  county,  but 
debts  for  permanent  roads  sball  be  incurred 
only  on  approval  of  a  majority  of  those  voting 
on  the  question." 

Shortly  after  this  amendment  became  ef- 
fective^  an  election  was  held  in  Jackson 
county  wherein  a  majority  of  the  legal  voters 
determined  up<Hi  tbe  issue  of  bonds  to  the 
amount  of  $1,600,000,  foe  tbe  construction  of 
permanent  roads,  and  rait  was  commenced 
to  enjoin  the  issue  of  such  bonds  in  the  case 
of  Andrews  v.  NeU,  61  Or.  471,  120  Pac.  383, 
123  Pac.  32.  In  that  case  it  was  held  that 
the  constitutional  amendment  was  not  self- 
executing,  so  far  as  It  enlarged  the  debt- 
creating  power  of  tbe  county,  and  that  there 
could  be  no  election  for  tbe  Issue  of  bonds 
tbcreuttdcr  without  prior  legislation  provid- 
ing tbe  means  or  procedure  whereby  the 
voters  of  the  county  might  register  their 
wishes  in  tbe  matter.  Following  this  deci- 
sion, tbe  Legislature  enacted  chapter  103, 
General  Laws  of  Oregon,  for  1913,  wblcb  Is 
the  act  under  which  tbe  defendants  proceed- 
ed in  the  election  wblcb  is  here  Involved. 
Prior  to  the  passage  of  this  act,  at  the  gen- 
eral election  in  1910,  the  people,  by  Initiative 
action  again  amended  section  10,  art  11,  of 
tbe  Constitution  to  read  thus: 

"No  county  shall  create  any  debts  or  liabili- 
ties which  shall  singly  or  in  the  aggregate  with 
previous  debts  or  liabilities  exceed  the  6um  of 
five  thousand  dollars,  except  to  suppress  in- 
surrection or  repel  invasion  or  to  build  and 
maintain  permanent  roads  within  tbe  county; 
and  debts  for  permanent  roads  shall  he  incurred 
only  on  approval  of  a  majority  of  those  voting 
on  tbe  question,  and  shall  not  either  singly  or  in 
tlie  aggregate  with  previou^^ebts  and  liabilities 
incurred  for  that  purpose  exceed  two  per  cent, 
of  the  assessed  valuation  of  all  the  property  in 
the  county."    See  Laws  1913,  p.  9. 

This  2  per  cent  limitation  was  reiterated 
in   section   19  of   the   act  of   1913,   supra. 

Again,  in  1919,  under  the  Influence  of  a 
vigorous  campaign  for  good  roads,  this  sec- 
tion of  tbe  Constitution  was  amended  so  that 
the  concluding  clause  reads  as  follows: 

"And  debts  for  permanent  roads  shall  be  in- 
curred only  on  approval  of  a  majority  of  those 
voting  on  the  question,  and  shall  not  either 
singly  or  in  the  aggregate,  with  previous  debts 
and  liabilities  incurred  for  that  purpose,  exceed 
six  per  cent,  of  the  assessed  valuation  of  all 
the  property  in  the  county."  Laws  of  Oregon, 
Special  Session,  1020,  p.  5. 

[1,2]  Keeping  In  mind  tbe  ruling  of  this 
court  In  Andrews  v.  Neil,  supra,  that  this 
section  of  tbe  Constitution  is  not  self-execut- 
ing as  regards  its  enlargement  of  tbe  debt- 
creating  power  of  counties,  it  .seems  to  be 
clearly  established  by  tbe  authorities  that 
section  19  of  the  act  of  1913,  limiting  such 
Indebtedness  to  2  per  cent  of  the  assessed 
valuation  of  tbe  county,  la  still  la  full  force 
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and  effect  It  is  fundamental  that  tbe  pow- 
ers  of  the  legislative  department  of  a  state 
are  absolute,  except  as  Umited  by  the  Con- 
stitution. 12  C.  J.  804.  In  other  words,  tbe 
Constitation  says  to  the  legislative  depart- 
ment You  may  provide  the  machinery  where- 
by counties  may  Issue  bonds,  incurring  an 
indebtedness  for  permanent  roads,  but  your 
machinery  is  ineffective  if  it  undertakes  to 
authorize  such  a  debt  in  excess  of  6  per  cent, 
of  the  assessed  value  of  the  property  in  the 
county.  This  leaves  the  Legislature  with 
full  power  to  limit  the  county  to  a  still  small- 
er indebtedness,  as  it  has  done  in  the  act  of 
1913. 

[31  This  conclusion  is  not  affected  by  the 
fact  that  the  statute  was  already  in  exist- 
ence when  the  oonstltntlonal  amendment 
was  adopted.  It  appears  to  be  the  uniform 
holding  of  the  courts  that  a  constitutional 
provision  which  is  not  self-executing  does 
not  offect  existing  I^islatlon  until  the  enact- 
ment of  the  legislation  putting  it  into  effect 
12  0.  J.  739;  e  R.  C.  L.  34;  Hall  v.  Dunn,  62 
Or.  475,  07  Pac.  811,  25  t^  R.  A.  (N.  S.)  193; 
State  ex  rel.  v.  Portland  Ry.,  L.  &  P.  Co.,  66 
Or.  32,  107  Pac.  958. 

[4]  It  might  t>e  (although  it  is  not  neces- 
sary to  decide)  that  If  the  act  Of  1918  were 
differently  framed,  the  election  In  this  case 
could  tie  regarded  as  valid  up  to  the  limit  of 
2  per  cmt  of  the  assessed  valuation  of  the 
county,  but,  since  the  statute  requires  the 
order  submitting  the  question  to  a  vote  of  the 
people  to  specify  the  roads  which  are  to  be 
constructed  or  repaired,  and  the  minimum 
amount  to  be  expended  upon  each  of  them, 
it  will  be  readily  seen  that  a  bond  Issue  of  a 
much  smaller  amount  would  be  an  entirely 
different  question  frmn  that  upon  which  the 
people  have  yoted.  It  follows  that  the  de- 
murrer must  be  sustained,  and  the  proceed- 
ing dismissed. 

BUBNBTT,  BENNETT,  and  BEAN,  JJ., 
concur. 

McBBIDE.  0.  J.  (dissenting).  The  proceed- 
ings of  the  county  court  are  regular  Ut  form, 
and  there  is  left  the  one  serious  question  as 
to  tbe  efficacy  of  the  laws,  now  on  the 
statute  books,  to  authorize  the  election  by 
which  tbe  issuance  of  tbe  l>onds  was  author- 
ized. 

It  is  argued  by  counsel  who  presents  the 
case  on  behalf  of  the  defendants  that  the 
election  is  invalid  because  It  calls  for  a  bond 
issue  in  excess  of  2  per  cent,  of  the  assessed 
valuation  of  the  property  in  the  county,  and 
is  therefore  in  violation  of  section  19  of 
chapter  103  of  the  Laws  of  1913,  which  is 
the  only  statute  providing  the  machinery 
whereby  a  county  may  hold  an  election  for 
the  purjxwe  of  authorizing  an  issue  of  bonds 
for  the  construction  of  roads. 

The  plaintiff,  on  the  other  hand,  contends 
that  the  amendment  to  section  10,  art  11,  of 
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the  CoDBtltiitlon,  which  was  adopted  June  3, 
1919,  and  became  effective  by  proclamation  of 
the  Governor  on  June  23,  1919,  operated  pro- 
prlo  vlgore  to  remove  the  limitation  of  2  p-<r 
cent,  prescribed  In  section  19,  c.  103,  supra, 
and  to  authorize  counties  without  further 
legislative  action  to  Issue  bonds  for  the  con- 
struction of  roads,  subject  to  the  limitation 
prescribed  In  section  10  of  article  11,  as 
then  amended;  in  other  words,  that  the  ma- 
chinery for  holding  such  elections  being  al- 
ready In  existence,  and  no  new  machinery  be- 
ing required  for  the  purpose,  the  constitu- 
tional amendment  furnished  full  authority  to 
counties  desiring  so  to  do  to  proceed  in  the 
manner  provided  by  chapter  103,  supra,  to 
hold  an  election  for  the  purposes  above  set 
forth,  if  the  proposed  Iwnd  issue  did  not  ex- 
ceed the  limitation  of  6  per  cent,  prescribed 
by  the  last  amendment  If  the  amendment 
oi)erated  as- a  grant  of  power  directly  to  the 
counties  to  incur  a  Iranded  indebtedness  with- 
in and  up  to  the  limit  of  6  per  cent  of  the 
assessed  valuation  of  the  property  subject  to 
taxation,  the  conclusion  is  irresistible  that 
the  provision  is  practically,  though  not  tech- 
nically, self-executing,  and  that  the  proceed- 
ing here  being  considered  is  regular,  and  a 
bond  issue  -valid. 

If,  on  the  other  hand,  the  amendment  is  to ' 
be  construed  as  merely  an  adtborization  to 
the  Legislature  to  permit,  by  an  act  after- 
wards to  be  passed,  counties  to  issue  bonds 
within  a  limit  of  6  per  cent.,  but  less  if  leg- 
islative wisdom  should  so  determine,  then  the 
proceeding  herein  must  fall. 

This  involves  a  construction  of  the  sec- 
tion in  question,  which  is  a  matter  not  de- 
void of  difficulty,  but  wliich  seems,  in  the 
Judgment  of  the  writer,  to  indicate  thatt  the 
amendment  now  being  considered  is  and  was 
intended  as  a  direct  grant  of  iMwer  to  the 
counties  to  proceed  with  the  legal  machinery 
then  in  hand,  and  which,  by  force  of  the 
amendment,  was  entirely  adequate  for  the 
purpose,  to  provide  for  permanent  roads 
within  their  limits  without  interference  from 
other  sections  of  the  state,  acting  by  means 
of  their  representatives  in  the  Legislature 
and  without  being  limited  in  their  action  by 
other  sections  of  the  state. 

It  may  be  premised  that  this  is  not  a  case 
like  Andrews  v.  Nell,  61  Or.  471, 120  Pac.  883, 
123  Pac.  32,  wherein  it  was  attempted  to  hold 
an  election  for  the  Issuance  of  bonds  for 
road  purposes  in  the  absence  of  any  statute 
authorizing  such  elections,  or  providing  how 
or  where  such  proceeding  should  be  Initiated. 
In  that  case  we  held  that  the  county  author- 
ities could  not  improvise  the  machinery  for 
calling  and  holding  such  an  election,  and 
that  the  attanpt  to  do  so  was  a  nullity  for 
that  reason.  Thereupon  the  Legislature  pass- 
ed chapter  103,  supra,  which  enacted  a  com- 
plete Code  of  Procedure  and  provided  care- 
fully for  every  step  necessary,  from  the  in- 
ception of  the  proceeding  to  the  final  issue 


of  the  bonds,  and  whldi  Is  concededly  ade- 
quate to  the  proceeding  here  Initiated,  un- 
less the  percentage  of  the  issue  to  be  permit- 
ted is  subject  to  regulation  tind  restriction  by 
the  Legislature. 

It  may  also  be  premised  that,  while  a  con- 
stitutional amendment  is  a  law  of  a  higher 
order  than  one  enacted  by  the  Legislature,  it, 
nevertheless  has  the  same  effect  upon  exist- 
ing legislation  as  a  law  passed  by  the  ordi- 
nary methods.  Thus  it  may  amend  or  repeal 
a  prior  constitutional  or  statute  provision 
in  conflict  with  it  just  as  one  statute  may 
amend  or  repeal  a  prior  one,  if  such  is  its 
necessary  effect  or  Intent 

In  the  instant  case  It  would  seem  that  sncb 
an  intent  is  plainly  evinced,  if  we  examine 
the  history  of  constitutional  and  statutory 
legislation  upon  the  subject  In  hand.  It  is 
a  familiar  canon  of  constitutional  construc- 
tion that  the  courts.  In  determining  the  In- 
tent of  a  statute,  will  consider  the  circum- 
stances under  which  it  was  enacted,  and  the 
mischief  to  be  remedied  by'its  enactment 
with  a  view  to  so  construing  it  if  reasonably 
possible,  to  correct  the  supposed  defect 
sought  to  be  obviated.  Oooley  Const  Ltm. 
(7th  Ed.)  100, 101. 

With  tMs  rule  in  view,  we  will  first  ex- 
amine the  history  and  evolution  of  the  con- 
stitutional provision  now  under  considera- 
tion. 

Section  7,  art  11,  of  the  original  Constltn- 
tlon  provided  in  substance  that  the  legisla- 
tive Assembly  should  not  create  any  debt 
against  the  state  in  excess  of  $50,000,  with 
certain  exceptions  therein  noted. 

Section  10,  art  11,  as  originally  adopted, 
is  as  follows: 

"No  county  shall  Weate  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  exceed 
the  sum  of  five  thousand  dollars,  except  to 
suppress  insurrection  or  repel  invasion;  bnt 
the  debts  of  any  county  at  the  time  this  consti- 
tution takes  effect  shall  be  disregarded  in  es- 
timating the  sum  to  which  such  county  ia 
limited." 

The  Constitution  was  adopted  in  1859, 
when  the  state  did  not  contain  to  exceed  50,- 
000  inhabitants,  bad  little  taxable  pn^terty, 
and  was  poor  in  everything  except  potential 
natural  resources. 

A  comparison  of  section  7  with  section  10, 
supra,  indicates  that  wWle  section  7  is  a 
limitation  on  the  power  of  the  Legislature 
and  addressed  expressly  to  it,  section  10  was 
an  Inhibition  addressed  expressly  to  the  coun- 
ties as  such,  and  In  the  whole  history  of  leg- 
islation upon  this  subject  we  find  no  statute 
authorizing  counties  to  contract  debts  within 
the  limit  of  $5,000.  The  section  was  con- 
sidered as  both  a  limitation  and  a  permission 
to  counties  without  further  legislative  action 
to  contract  debts  within  the  prescribed  limit 
.ind  the  only  cases  which  ever  arose  involv- 
ing a  construction  of  that  section  were  In 
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those  Instances  where  It  was  claimed  the 
limit  had  been  exceeded. 

The  distinction  attempted  to  be  made  above 
Bcems  to  have  been  in  the  mind  of  this  court 
in  the  various  cases,  wherein  It  has  been  held 
that  Involnntary  Indebtedness  thrust  upon  a 
county  by  operation  of  law  and  which  It  can- 
not escape  Is  not  within  the  constitutional 
inhibition;  the  substance  of  Judicial  reason- 
ing being^  that,  as  the  county  is  compelled  by 
law  to  perform  certain  duties  and  to  pay  for 
such  performance,  It  does  not  "create  the  in- 
debtedness arising  therefrom,  but  that,  the 
obligation  l)clng  thrust  upon  it  by  superior 
authority,  it  did  not  constitute  any  part  of 
the  $3,000  Indebtedness  contemplated  by  the 
Constitution  and  impliedly  authorized  tiiere- 
by. 

Returning  now  to  the  evolution  of  the 
constitutional  amendmait,  in  its  present 
shape,  we  find  that  in  1910,  owing  to  changed 
conditions  resulting  from  new  means  of  lo- 
comotion and  carriage,  inadequacy  of  raQ 
service,  and  greatly  increased  population 
there  arose  a  general  demand  for  Improved 
and  permanent  roads,  and  by  an  initiative 
measure  section  10,  supra,  was  amended  to 
read  as  follows: 

"No  couoty  shall  create  any  debts  or  liatnlitiea 
whieli  shall  singly  or  in  the  aggregate  •  •  • 
exceed  the  sum  of  five  tbonsand  dollars,  ex- 
cept to  suppress  insurrection  or  repel  invasion 
or  to  bnild  permanent  roads  within  the  county; 
and  debts  for  permanent  roads  shall  be  incurred 
only  on  approval  of  a  majority  of  those  voting 
on  the  question." 

As  before  stated,  there  was  no  election 
machinery  In  existence  by  which  the  amend- 
ed section  could  be  put  into  execution,  and 
we  held  that  for  that  reason  the  counties 
could  not  avail  themselves  of  the  privilege 
therein  granted  until  such  machinery  was 
provided. 

Thereupon  chapter  103,  Laws  1918,  was 
passed  by  the  Legislature,  with  the  follow- 
ing title: 

"To  authorise  the  county  courts  of  the  state 
of  Oregon  to  issue  and  sell  bonds  or  county 
warrants  of  the  connty  for  the  purpose  of  build- 
ing and  maintaining  permanent  highways  within 
the  respective  connties,  and  to  provide  a  sinli- 
ing  fund  for  the  purpose  of  retiring  the  bonds 
at  maturity;  to  antborize  the  several  counties 
of  the  State  of  Oregon  to  hold  spedal  elections 
for  the  pnrpose  of  submitting  to  the  voters  of 
tbe  cooB^  tiie  question  of  the  issuance  of  bonds 
and  warrants;  and  generally  to  provide  a  com- 
plete manner  of  procedure  for  tbe  issuance  of 
connty  bonds  for  the  purpose  of  the  building, 
construction  and  maintenance  of  permanent 
highways." 

Pursuant  to  this  act,  many  counties  held 
elections  for  the  purpose  of  authorizing  the 
Issuance  of  road  bonds,  and  many  extensive 
Improvements  were  authorized  and  carried 
to  completion. 


ANDERSON  HOI 

P.) 

In  1919  there  arose  a  general  deihatad  for 
further  improvements,  and  it  being  conceived 
that  the  limit  of  2  per  cent,  on  the  assessed 
valuation  of  property  would  not  raise  suffi- 
cient funds  with  which  to  effect  them,  and 
transportation  by  means  of  heavy  trucks 
and  automobiles  having  become  more  and 
more  necessary,  the  Legislature  of  1919  sub- 
mitted the  present  amendment,  which  reads 
as  follows: 

"No  county  shall  create  any  debts  or  liabilities 
which  Shan,  singly  or  in  the  aggregate,  with 
previous  debts  or  liabilities,  exceed  the  sum  of 
$5000.00,  except  to  suppress  insurrection,  or 
repel  invasion  or  to  bnQd  or  maintain  perma- 
nent roads,  witliin  the  county;  and  debts  for 
permanent  roads  shall  be  incurred  only  on  ap- 
proval of  a  majority  of  those  voting  on  the 
question,  and  shall  not  either  singly  or  in  the 
aggregate,  with  previous  debts  and  UabiUties 
incurred  for  ihat  purpote,  exceed  six  per  cent. 
of  the  assessed  valuation  of  all  the  property  in 
the  county." 

The  words  lo  .italics  indicate  the  only 
dianges  made  from  the  amendment  of  1910. 

When  this  amendment  was  submitted  and 
aiHpeared  in  the  voters'  pamphlet  there  ap- 
peared an  affirmative  argument  signed  by  two 
members  of  the  Senate  and  one  member  of 
tbe  House,  and  concurred  in  by  a  local  good 
roads  committee  of  Klamath  county,  setting 
forth  the  effect  and  purposes  of  the  amend- 
ment. Tbe  meml>er8  of  the  Legislature  sign- 
ing this  argument  were  Hon.  Geo.  T.  Bald- 
win, Senator  from  the  Seventeenth  district, 
Hon.  W.  W.  Banks,  Senator  from  the  Fohr- 
teentb  district,  and  Hon.  Or.  H.  Merrymap, 
Representative  from  the  Twenty-First  repre- 
soitatlre  district  The  purposes  of  the  zaeas- 
ure  and  tbe  reasons  why  it  should  be  sup- 
ported are  given  as  follows: 

"(1)  The  measure  is  intended  to  grant  to 
counties  the  option  of  voting  bonds  np  to  6 
per  cent,  of  assessed  valuation  for  road  pur- 
poses. It  is  a  matter  left  entirely  with  the 
particular  county.  As  to  whether  or  not,  after 
the  passage  of  this  measure,  a  coimty  votes 
bonds,  wiU  be  no  concern  of  any  other  county. 

"(2)  Many  counties  desiring  more  funds  for 
roadwork  are  asking  that  you  consent  that  they 
burden  themselves  if  they  so  desire.  Your 
aiiirmative  vote  on  tliis  measure  does  not  prej- 
udice yon  in  the  least,  nor  cost  you  a  penny. 

"(3)  If,  in  the  opinion  of  a  county,  good  roads 
arc  a  paying  investment  and  badly  needed,  is  it 
not  your  duty  to  vote  to  allow  Uiat  county  to 
put  tbe  question  to  its  people? 

"(4)  A  private  corporation  cannot  do  busi- 
ness with  only  2  per  cent,  of  its  capital  avail- 
able, much  less  can  a  public  corporation  make 
necessary  improvements  on  that  amount;  6 
per  cent,  is  little  enough. 

"(5)  This  is  a  purely  local  option  measure; 
no  county  need  assume  burdens  unless  It  de- 
sires. 

"Appeal  is  made  to  the  sense  of  fairness  of 
voters  to  grant  the  opportunity  and  privilege 
for  which  the  meaanre  providea." 
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There  was  no  negatiTe  argnmoit,  and  the 
amendment  wa«  Adopted  at  the  polls  by  a 
large  majority. 

Under  our  election  system,  every  voter  In 
the  state  received  this  voters'  pamphlet,  and 
it  is  safe  to  say  that  those  who  voted  for  the 
amendment  did  so  in  the  light  of  the  ex- 
planation fnmished  by  this  official  document, 
and  vonched  for  by  eminent  members  of  the 
Legislature,  which  prepared  and  submitted 
it.  That  the  voters  thought  they  were  wip- 
ing out  and  removing  the  2  per  cent  restric- 
tion and  substituting  a  6  per  cent,  restric- 
tion, and  cast  their  ballots  with  that  intent, 
must  be  apparent  to  any  unprejudiced  mind. 

This  brief  summary  of  the  history  of  the 
legislation  on  this  subject  maizes  it  clear  to 
the  mind  of  the  writer  that  it  was  the  in- 
tent of  the  Legislature,  when  the  amendment 
was  submitted,  and  of  the  people  when  they 
adopted  It,  to  do  away  with  the  previous  2 
per  cent,  restriction  and  to  permit  the  people 
of  the  several  counties,  within  the  limit 
prescrlt>ed,  to  say  for  themselves  without  leg- 
islative interference  to  what  extent  they 
would  pledge  the  credit  of  their  counties  for 
the  purpose   of  securing  permanent   roads. 

The  original  section  may  have  been  re- 
strictive, but  both  the  amendments  contain 
permissive  elements  in  tliat  they  aHow,  and, 
as  heretofore  shown,  were  Intended  to  al- 
low, counties  to  go  beyond  the  original  re- 
strlfHon  so  long  as  they  did  not  exceed  the 
prescribed  6  per  cent. 

What  was  the  mischief  to  be  femedied? 
Clearly  the  limitation  of  the  power  of  the 
counties  to  tax  themselves  for  permanent 
roads,  by  removing  the  2  per  cent,  limitation 
so  that  up  to  6  per  cent,  they  would  be  free 
to  act  in  the  matter  as  they  might  choose. 
The  removal  of  the  restriction  was  an  im- 
plied grant  of  the  power  so  to  act. 

It  should  be  remembered  that,  in  the  ab- 
sence of  any  restriction,  there  was  in  the 
counties  inherent  power  to  contract  debts 
without  limitation  as  to  amount.  The  orig- 
inal section  limited  the  exercise  of  this  pow- 
er to  the  creation  of  a  voluntary  indebted- 
ness of  $5,000.  The  present  amendment  still 
further  enlarged  the  privilege,  which,  with- 
out some  constitutional  limitation,  would 
have  been  boundless. 

Its  effect  was  not  only  impliedly  to  amend 
the  previous  amendment,  but  to  amend 
chapter  103,  supra,  by  implication,  by  in- 
serting the  word  "six"  instead  of  "two."  It 
Is  simply  a  case  of.  amending  a  law  enacted 
by  the  Legislature  by  another  enacted  by  the 
people.  There  was  never  any  necessity  for 
legislative  enactment  to  prescribe  the  limit 
within  which  counties  could  incur  indebted- 
ness. The  first  amendment  did  that  effec- 
tually, but  what  was  then  lacking  was  elec- 
tion machinery  by  which  the  counties  could 
exercise  the  'privilege  given  them  by  the 
amendment.  Bvery  provision  of  the  Consti- 
tution takes  effect  at  once,  if  there  is  In 


existence  at  the  time  of  Its  adoption  legal 
macliinery  by  which  its  mandates  can  be 
enforced  or  its  privileges  exercised,  and  there 
la  not  an  authority  in  all  the  reports  dted 
by  the  defendant  to  the  contrary,  and  they 
do  not  exist 

The  question  as  to  whether  the  amendmoit 
is  or  is  not  self -executing  cuts  no  figure  in 
this  case.  A  self-executing  provision  is  one 
which  furnishes  by  its  own  terms  the  machin- 
ery by  which  the  rights  under  it  may  be  exer- 
daed,  but  it  does  not  follow  that  because  it 
does  not  contain  within  itself  such  a  formula 
'  that  the  rights  granted  by  It  must  remain 
In  abeyance,  if  machinery  adequate  to 'carry 
,  its  proTisiona  into  effect  already  exists,  which 
,  is  the  case  here.  If  a  farmer  purdiases  a 
I  scythe  blade,  the  blade  itself  Is  not  "self- 
I  executing,"  it  will  cut  no  grass  until  It  has 
a  snath,  bnt,  if  he  already  has  a  snath  that 
will  serve  the  purpose,  he  would  be  bnt  a 
foolish  and  extravagant  husbandiQan  if  he 
purchased  a  new  snath  instead  of  vatng  the 
one  be  already  possessed.  The  stmile  Is 
homely,  but  it  seems  to  the  writer  to  be 
appropriate  in  the  present  Instance. 

This  amendment  Is  no  mere  voluntary 
proposition  snggested  by  a  group  of  private 
citizens,  but  the  solemn  and  deliberate  act  of 
the  two  great  lawmaking  bodies  of  the  state 
acting  in  conjunction,  possessing  all  the  force 
of  a  statute  and  all  the  supposed  sanctity 
that  hedges  about  a  constitutional  amend- 
ment Why  should  ttie  Legislature  be  re- 
quired to  speak  again  and  say  in  effect,  "Sec- 
tion 19  of  chapter  103,  Laws  of  1913,  shall 
be  amended  by  striking  Out  the  figure  T  In 
line  3,  and  inserting  the  figure  "V  in  Ilea 
thereof,  so  as  to  read,"  etc.,  wl^en  the  high- 
est law  that  can  be  enacted  has  by  implica- 
tion done  that  very  thing.  To  so  hold  seems 
to  the  writer  to  be  clinging  to  the  veriest 
shadow  of  an  unprofitable  technicality  at 
the  expense  of  defeating  the  intent  of  the 
Legislature,  when  it  enacted  and  submitted 
the  amoadment  and  of  the  people  when  the7 
ratified  It 

The  history  of  this  legislation  seems  to  the 
writer  to  show  the  legislative  construction  of 
the  effect  of  the  amendment,  wtilch  la  always 
entitled  to  weight,  and  the  action  of  the 
half  dozen  or  more  counties  which  have 
acted  upon  that  construction  and  voted  to 
issue  bonds  indicates  the  oonstmction  whidi 
the  people  who  voted  for  it  placed  upon  It, 
and  both  indicate  a  common  Intent  that  It 
should  become  effective  with  the  machinery 
ready  at  hand  by  which  this  privilege  can 
be  put  into  immediate  effect,  and  it  would  be 
little  short  of  a  calamity  if  .the  people  of 
Clackamas  county  and  other  counties  which 
have  taken  similar  action  should  be  required 
to  wait  until  the  Legislature  does  what  is 
seems  to  the  writer  the  amendment  itself 
has  already  done,  and  go  to  the  expense  of 
another  election  to  authorize  the  county  to 
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do  what  the  Amendment  has  aleady  author- 
ised to  be  done. 

For  the  reasons  above  given,  I  dissent  from 
the  majority  opinion. 


HARRIS  and  JOHNS,  JJ., 
dissent 


concur  In  this 


LIND  V.  BOULiri.* 
i(Snpreme   Ckmrt  of  Oregon.     July  6,  1920.) 

1.  Replevin  «=3lO0( I)— Decree  givino  defead- 
ant  the  right  to  acquire  ownership  on  com- 
pleting payments  held  proper. 

In  replevin  action  by  seller  against  buyer, 
who  pleaded  an  equitable  defense  under  L.  O. 
L.  §  390,  as  amended  by  Laws  1917,  p.  126, 
decree  giving  plaintiff  possession  with  the  right 
in  defendant  to  acqaire  ownership  by  complet- 
ing payments  held  proper  under  the  pleadings 
and  the  statute. 

2.  Replevin  «=»ll(2)  •— Demand  unnecessary 
where  defendant  claims  title. 

In  replevin,  where  defendant  claimed  title 
in  himself,  it  was  unnecessary  for  plaintiff  to 
prove  a  demand. 

3.  Pleading  «=>26 1— Refusal  to  permit  amend- 
ment to  answer  changing  defense  held  proper. 

Under  li.  O.  L.  {  102,  where  defendant 
asked  for  an .  accounting  under  allegations  as 
to  the  contract  entitling  him  to  certain  price 
per  yard  for  transportation  of  building  ma- 
terials, court  properly  refused  to  permit  him 
to  amend  answer  so  as  to  allege  contract  re- 
quiring plaintiff  to  supply  him  with  sufficient 
work  to  enable  him  to  make  the  payments  on 
an  automobile  truck  and  violation  of  such 
agreement  by  plaintiff  entitling  him  to  damages; 
such  amendment'  substantially  changing  the  de- 
fense and  injecting  an  entirely  new  issue. 

Department  L 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Geo.  R.  Bagley,  Judge. . 

Action  by  Charles  E.  Llnd  against  Wil- 
liam BouUn.  Decree  for  plaintiff,  and  de- 
fendant appeals..   Affirmed,  with  directlona 

This  proceeding  began  as  an  action  at  law, 
to  replevy  a  certain  motortruck  which  the 
complainant  alleges  had  been  wrongfully 
taken  by  the  defendant.  The  defendant, 
in  accordance  with  the  proviaiona  of  section 
390,  ti.  O.  L.,  as  amended  In  chapter  05, 
Laws  of  1917,  filed  his  answer,  wherein,  after 
a  general  denial,  an  equitable  defense  is 
pleaded,  which,  in  brief,  la  to  the  effect  that 
In  1014  plaintiff  was  a  contractor  In  Bell- 
Ins^am,  Wash.,  for  whom  defendant  began 
working  with  a  Standard  truck,  hauling  con- 
struction materials  for  certain  highways, 
under  an   agreement   that  plaintiff   was  to 


make  advances  and  pay  certain  expienses  for 
defendant,  and  keep  Just  accounts  of  his 
earnings,  and  that  defendant  continued  so 
to  work  untU  May  21,  1917,  when  he  traded 
in  his  Standard  truck  for  the  Yelie  truck 
which  Is  the  subject  of  this  suit  When 
this  trade  was  made,  he  avers  that  plain- 
tiff made  certain  advances  to  defendant,  en- 
abling blm  to  make  his  i>aymeuts  on  the 
truck.  Thereafter  he  continued  to  work  for 
plaintiff,  who  agreed  to  keep  him  and  bis 
truck  occupied,  but  ceased  to  employ  him  in 
the  summer  of  1918,  whereupon  he'  drove 
his  truck  to  his  home  in  Portland.  It  Is 
further  alleged  that  plaintiff  has  failed  to 
keep  Just  and  true  accounts  between  the 
parties,  and  has  not  credited  him  with  the 
customary  and  reasonable  hire  for  his  work, 
and  has  charged  him  with  interest  on  sums 
which  he  does  not  owe.  It  is  also  alU^'ged 
that  plaintiff  paid  for  defendant  among  other 
items,  $331.94,  which  was  then  due  from  de- 
femlunt  to  the  Copeland  Lumber  Company, 
upon  a  note  and  mortgage  which  was  by 
plaintiff  charged  to  defendant's  account,  but 
that  plaintiff  refuses  to  satisfy  the  mortgage 
upon  the  records.  The  prayer  is'  for  an  ac- 
counting and  a  decree  awarding  to  defend- 
ant the  sum  found  to  be  due,  and  satisfy- 
ing upon  the  records  the  mortgage.  A  reply 
having  Joined  issue  upon  equitable  matters 
set  up  In  the  answer,  a  trial  was  bad  as 
In  equity,  and  the  court  made  and  entered 
a  decree  as  follows : 

"It  is  ordered,  adjudged,  and  decreed  that 
the  plaintiff  is  the  owner  of  and  is  entitled  to 
the  immediate  possession  of  that  certain  model 
2ft-A  Velie  3% -ton  truck,  with  148-inch  wheel 
base,  with  dump  body  attachment  chassis  No. 
108,  engine  No.  13065— E. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  sheriff  of  Multnomah  county,  Or.,  be 
and  he  hereby  is  ordered  and  directed  to  deliver 
the  possession  of  said  truck  to  the  plaintiff 
forthwith. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  in  the  event  the  defendant  shall  pay 
to  the  plaintiff  on  or  before  30  days  from  the 
date  of  this  decree  the  sum  of  $2,962.09,  be 
shall  have  the  right  to  purchase  said  truck  from 
the  plaintiff,  and  upon  the  payment  of  said 
sum  of  money  within  said  time  the  plaintiff  be 
and  hereby  is  required  to  deliver  a  bill  of  sale 
of  said  truck  to  the  defendant  and  thereby 
.transfer  an  unincumbered  title  to  said  truck  to 
the  defendant 

"It  is  further  ordered,  adjudged,  and  decreed 
that,  in  the  event  the  defendant  fails,  neglects, 
or  refuses  to  pay  said  sum  of  $2,962.09  to  the 
plaintiff  on  or  before  30  days  from  the  date  of 
this  decree,  all  of  the  right  of  the  defendant  to 
purchase  said  truck  shall  cease  and  determine, 
and  that  defendant  shall  have  no  fnrther  in- 
terest therein. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  do  have  and  recover  of  and 
from  the  defendant  his  costs  and  disburse- 
ments herein,  taxed  at  the  sum  of  $ ." 


Cs^For  other  cases  see  same  topic  and  KGY-NUMBBR  In  aU  Key-Numbered  Digests  and  Indazu 

'Rehearing  denied  July  27,  1920. 
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From  this  decree  defendant  appeals. 

Sanderson  Reed,  of  Portland,  for  appel- 
lant 

A.  A.  Hampson,  of  Portland  (Dey,  Hamp- 
sen  &  Nelson,  of  Portland,  on  the  brief), 
for  respondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  Defendant  contends  that,  since 
plaintiff  has  not  prayed  for  afflrmatlTe  re- 
lief, the  court  exceeded  Its  power  In  granting 
him  a,  decree  of  strict  foreclosure.  This 
proceeding  was  begun  as  a  replevin  action, 
and  the  defendant  followed  the  procedure 
set  out  In  chapter  95,  Laws  of  1917,  by 
pleading  an  equitable  defense,  and  asking 
for  an  accounting,  and  plaintiff  replied,  with- 
out any  specific  prayer  for  equitable  relief. 
Tlie .  amendment  of  1917  was  designed  to 
relieve  a  defendant,  having  an  equitable 
.  defense,  from  the  necessity  of  filing  a  cohi- 
plaint  In  the  nature  of  a  cross-bill,  and  per- 
mits him  to  set  up  such  defense  in  answer 
to  the  complaint.  The  amendment  provides 
that: 

"Equitably  relief  respecting  the  subject-mat- 
ter of  the  suit  may  thus  be  obtained  by  answer, 
and  equitable  defenses  to  new  matter  contained 
in  the  answer  may  thus  be  asserted  by  reply. 
When  such  equitable  matter  is  Interposed,  the 
proceedings  at  law  shall  be  stayed,  and  the 
6ase  shall  thereafter  proceed  until  the  deter- 
mination of  the  issues  thus  raised  aa  a  enit 
in  equity  by  which  the  proceedings  at  law  may 
be  perpetually  enjoined  or  allowed  to  proceed 
in  accordance  with  the  final  decree,  or  such 
equitable  relief  as  is  proper  may  be  given  to 
either  party." 

[1]  It  win  be  noted  that  the  statute  gives 
a  large  discretion  to  tlie  trial  court,  and 
properly  so.  In  the  case  at  bar'  the  com- 
plaint alleged  the  ownership  of  the  truck  to 
be  in  plaintiff,  with  the  right  of  Immediate 
possession,  which  was  demanded.  The  an- 
swer denied  every  allegation  of  the  com- 
plaint, alleged  ownership  of  the  truck  and 
right  of  immediate  possession  in  defendant, 
alleging  further  that,  if  an  accounting  should 
be  bad  between  the  parties,  it  would  de- 
velop that  defendant  had  paid  all  of  his 
obligations  to  plaintiff,  and  that  he  would 
be  entitled  to  recover  moneys  from  him.  The 
reply  Joined  issue  thereon,  and  the  case  pro-, 
ceeded  as  a  suit  in  equity,  wherein  the  court 
found  that  plaintiff  had  purchased  the  truck, 
taking  title  in  himself,  and  had  agreed  to 
sell  it  to  defendant  at  cost,  giving  defendant 
lime  in  which  to  make  the  payments.  It  was 
further  found  that,  without  having  made 
the  required  payments,  defendant  wrongfully 
took  possession  of  the  truck  and  conveyed 
it  from  Belllngham,  Wash.,  to  Portland,  Ore. 
An  accounting  was  had,  wherein  it  was  de- 
termined that,  while  the  defendant  had  made 
some  payments  on  the  purchase  price,  he 
Still   lacked   $2,962.09    of  having   paid   the 


price  which  would  entitle  him  to  any  owner- 
ship in  the  property.  If  ihese  findings  are 
justified  by  the  evidence,  the  -  court  might 
have  been  content  to  do  no  more  than  to 
award  the  Immediate  possession  of  the  car 
to  the  plaintiff,  but  this  course  would  not 
have  been  just  as  to  the  defendant,  and  so, 
in  a  spirit  of  fairness,  the  decree  gives  him 
additional  time  In  which  to  make  his  pay- 
ments and  acquire  ownership  of  the  prop- 
erty. This,  we  think,  was  clearly  within 
the  province  of  the  court,  under  the  plead- 
ings and  the  statute. 

[2]  It  is  next  urged  that  the  evMoice  does 
not  sustain  the  allegation  that  the  taking  by 
defendant  was  -  wrongful,  and  that  there  la 
no  evidence  of  any  demand  for  the  return 
of  the  property.  It  is  conceded,  of  course, 
that,  if  the  taking  was  wrongful,  no  d^nand 
for  the  return  Is  necessary.  The  evidence 
as  to  whether  or  not  the  taking  was  wrongful 
is  to  some  extent  confiicting  and  uncertain, 
but  it  appears  from  the  defendant's  answer 
that  he  claims  title  in  himself,  and  the 
right  of  possession,  a  situation  which  re- 
lieves the  plaintiff  from  the  necessity  of 
proving  a  demand.  Brown  v.  Truax,  58  Or. 
572,  115  Pac.  597. 

[3]  It  appears  from  the  record  that  the 
work  done  by  defendant  for  plaintiff,  after 
the  purdiase  of  the  Velle  truck,  was  done 
at  the  agreed  price  $1.62^  per  yard,  for 
all  of  which  it  is  agreed  that  defendant  had 
received  credit  However,  defendant  sought 
to  show  that  It  was  also  agreed  that  he 
should  be  supplied  with  snfllcient  work  at 
that  rate  to  enable  him  to  make  bis  pay- 
ments on  the  truck,  and  that  plaintiff  had 
violated  this  part  of  the  contract  by  employ- 
ing so  many  trucks  that  there  was  not  work 
enough  to  keep  defendant  occupied,  and  that 
therefore  he  should  be  credited  with  the  rea- 
sonable value  of  his  services,  which  he 
claimed  to  be  $2.50  per  hour.  In  suppwrt  of 
this  position,  defendant,  during  the  trial, 
asked  leave  to  amend  his  answer  to  include 
allegations  of  such  breach  of  the  agreement 
The  denial  of  this  application  is  assigned 
as  error.  The  defendant's  answer  is  based 
upon  an  express  contract,  whidi  he  seeks 
to  have  enforced,  but  by  the  proposed  amend- 
ment be  would  add  a  new  issue,  in  the  form 
of  a  breach  of  contract  and  damages  there- 
for. Section  102,  L.  O.  U,  provides  that 
during  tl}e  trial  amendments  to  pleadings 
may  be  allowed  which  do  not  substantially 
change  the  cause  of  action  or  defense.  The 
amendment  in  question  does  substantially 
change  the  defense,  and  injects  an  entirely 
new  issue,  and  was  properly  denied. 

We  have  carefully  analysed  the  evidence  in 
the  case,  and  are  satisfied  that  the  finding 
made  by  the  trial  court  are  fully  Justlfled 
thereby.  The  decree  is  therefore  aflBrmed, 
with  the  provision  that  the  30  days  allowed 
defendant  in  which  to  complete  his  purchase 
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of  tbe  track  shall  begin  with  tbe  date 
when  the  mandate  herein  is  entered  in  the 
lower  court. 

McBRIDB,  C.  J.,  and  HABRIS  and  BUB- 
NEXT,  JJ.,  concur. 


JAMES  V.  WARD. 

(Supreme  Court  of  Oregon.    July  6,  1920.) 

1.  Trial  e=>3 — Case  proceeded  with  as  In  equi- 
ty on  filing  of  answer  setting  out  facts  for 
equitable  relief. 

Under  L.  O.  L.  {  390,  as  amended  by  Gen. 
Laws  1917,  p.  126,  defendant  in  an  action  at 
law  setting  up  in  bis  answer  facts  entitling 
biin  to  relief  in  equity  and  material  to  his  de- 
fense, tbe  case  is  properly  Qroceeded  with  as 
a  suit  in  equity  till  determination  of  the  issues 
thus  raised. 

2.  Vendor  and  purchaser  €=385  —  No  agree- 
ment for  rescission  of  eontract  shown. 

Evidence  in  suit  between  parties  to  con- 
tract for  sale  of  land  held  not  to  show  agree- 
ment that  it>8houId  be  rescinded  if  title  was  not 
perfected  by  a  certain  date. 

3.  Appeal  and  error  ^=»I009(3)— Opinion  of 
trial  court  In  equity  case  on  disputed  ques- 
tion of  fact  entitled  to  weight. 

Opinion  of  the  trial  court  in  an  equity  case 
on  a  disputed  question  of  fact  ia  entitled  to 
great  weight  because  of  opportunity  had  of 
seeing  and  bearing  the  witnesses. 

4.  Contracts  $=>24l— May  be  modified  by  waiv- 
er of  a  term  and  acquiescence  therein. 

A  party  to  a  contract  may  waive  any  term 
faitended  for  bis  benefit,  and  this,  if  agreed  to 
and  acquiesced  in  by  the  other  party,  modifies 
the  contract  accordingly. 

5.  Vendor  and  purchaser  4=9 1 14— Right  to  re- 
scind for  fraud  waived  by  treating  eontraot 
In  force. 

A  purchaser  by  treating  the  contract  in 
force  and  continuing,  in  possession  of  tbe  prem- 
ises enjoying  the  benefits  after  knowledge  of 
fraudulent  representations  waives  right  to  re- 
scind on  account  thereof. 

6.  Vendor  and  purchaser  «=»85— Taking  of  pos- 
session by  vendor  on  abandonment  by  pur- 
chaser not  mutual  rescission. 

The  taking  possession  by  vendor  of  the 
premises  when  abandoned  by  the  purchaser 
does  not  constitute  a  mutual  rescission  of  tbe 
contract  of  sale;  tliis  being  done  that  a  third 
person,  against  whom  he  was  prosecuting  a 
suit  to  quiet  title,  should  not  gain  an  advan- 
tage by  entering  into  i>osse8sion  and  to  protect 
tbe  buildings. 

7.  Appeal  and  error  «=3l073(7)— Allowance  of 
excessive  attorney's  fee  on  foreclosure  of  eon- 
tract  of  sale  held  not  Immaterial. 

Allowance  of  excessive  attorney's  fee  on 
foreclosure  of  contract  fOr  sale  of  land  is  not 
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immaterial,  though  there  be  no  personal  judg- 
ment, and  purchaser  has  indicated  intention 
not  to  reinstate  tbe  contract,  as  conditionr  ma> 
change  and  he  may  desire  to  redeem. 

8.  Vendor   and   purchaser   €=9294 — Attorney's 

fees    decreed   In   suit   to   foreclose   contract 

of   sale  should   be   estimated  only   on   the 

amount  due. 

Attorney's  fees  decreed  in  suit  to  foreclose 

contract  of  sale  of  land  should  be  estimated, 

not  on  the  full  balance   of  unpaid  price,   but 

only  on  tbe  amount  found  due,  by  payment  of 

which,  with  such  attorney's  fee,  it  was  decreed 

tbe  purchaser  might  reinstate  the  contract 

Department  2. 

Appeal  from  Circuit  Court,  Lane  County; 
John  S.  Coke,  Judge. 

Action  by  Frances  B.  James  against  George 
D.  Ward.  There  was  a  decree  as  asked  by 
the  answer  In  equity,  and  plaintUt  appeals. 
Modified  and  afflrmed. 

See,  also,  84  Or.  376, 164  Pac.  870. 

On  April  14,  1913,  plaintUT,  Frances  R 
James,  acting  through  her  husband,  W.  F. 
James,  entered  into  a  contract  in  writing 
with  defendant,  Georgb  D.  Ward,  by  the 
terms  of  which  defendant  agreed .  to  sell  to 
the  plaintlft  a  traict  of  land  In  Lane  county, 
Ore.,  consisting  of  about  640  acres,  described 
in  the  complaint,  for  the  sum  of  $18,000,  of 
which  $1,000  was  paid  In  cash,  and  '240 
acres  of  land  in  South  Dakota  at  the  agreed 
price  of  $6,000  was  taken  In  part  payment 
therefor^  making  a  total  payment  of  $7,000 
at  the  date  of  the  contract,  and  the  balance 
of  $11,000  was  to  be  paid  on  or  before  ten 
years  after  date,  with  interest  at  7  per  cent 
per-  annum,  payable  annually.  The  vendee 
was  to  pay  all  taxes  assessed  during  the  time 
after  January,  1913.  There  were  Included  In 
the  deal  with  the  Lane  county  farm  horses, 
cattle,  and  sheep,  farm  Implements,  and  oth- 
er personal  property  variously  estimated  In 
value  from  $1,000  to  $2,000,  all  of  which  per- 
sonal property  was  delivered  by  defendant  to 
plaintlft  with  tbe  land.  After  making  the 
contract  plaintlft  paid  on  different  dates  dur- 
ing the  first  year  $66. 

Plaintiff  claims  that  the  contract  of  sale 
was  mutually  rescinded  by  the  parties,  and 
brought  this  action  to  recover  tbe  amount 
paid  thereon.  Thereupon  tbe  defendant  filed 
an  answer  in  the  nature  of  a  cross-complaint 
in  equity  seeking  to  foreclose  the  contract  on 
account  of  the  default  of  tbe  plaintiff  in  the 
payment  of  interest  and  taxes  due  and  un- 
paid under  tbe  contract 

Plaintiff  alleges  that  in  July,  1913,  plain- 
tiff and  defendant  entered  into  a  verbal  con- 
tract by  the  terms  of  which  the  defendant 
agreed  to  furnish  to  plaintiff  within  a  year 
from  the  date  of  tbe  contract  an  abstract 
showing  dear  and  perfect  title  to  the  land 
described   in  the  contract;    that  defendant 
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failed  to  fumisb  such  abstract  at  any  time. 
Plaintiff  further  states  that  during  the  win- 
ter of  1914  the  parties  mutually  agreed  to 
rescind  the  contract,  and  plaintiff  surrender- 
ed to  defendant  th«>  possession  Of  the  real 
estate  described  In  the  contract  Plaintiff 
avers  that  it  was  mutually  unaerstood  by  and 
between  the  parties  at  the  time  of  signing 
the  contract  that  the  defendant  would  at 
once  deliver  to  plaintiff  an  abstract  of  title 
to  the  Lane  county  land  showing  clear  title 
In  defendant,  and  that  at  the  time  defendant 
represented  that  he  had  a  good  title  to  the 
land. 

Neither  the  personal  property,  the  abstract 
of  title,  nor  the  South  Dakota  land  was  men- 
tioned in  the  written  contract.  In  May,  1913, 
plaintiff  discovered  that  the  contract  failed 
to  provide  for  an  abstract  of  title  to  the 
Lane  county  land  and  had  some  talk  with 
the  defendant  in  regard  thereto.  It  was  at 
this  time  plaintiff  claims  defendant  agreed 
that,  if  he  did  not  furnish  the  abstract  show- 
ing good  title  within  a  year,  or  by  the  time 
the  next  interest  would  become  due,  the 
plaintiff  would  not  be  required  to  take  the 
land,  and  that  he  would  repay  her  what  she 
had  paid  thereon. 

The  defendant  claims  that  at  the  time  of 
entering  into  the  contract  it  was  verbally 
agreed  that  at  the  time  of  the  last  payment 
to  be  made  under  the  contract  and  when  a 
deed  was  to  be  delivered  he  should  furnish  to 
plaintiff  an  abstract  of  title  to  the  property. 
The  annual  Interest  for  the  first  year  came 
due  on  April  14,  1914.  On  August  26  of  that 
year  Ward  commenced  a  suit  In  the  circuit 
court  for  Lane  county  to  foreclose  the  con- 
tract on  account  of  the  failure  to  pay  the 
interest  and  taxes.  A  decree  of  foreclosure 
was  rendered  by  the  trial  court,  and  upon 
appeal  to  this  court  the  decree  was  reversed, 
and  the  suit  was  dismissed  without  preju- 
dice to  the  rights  of  either  party.  See  WaFd 
V.  James,  84  Or.  375,  385,  164  Pac.  370.  In 
the  present  suit  the  defendant  denies  that  he 
agreed  to  furnish  an  abstract  of  title  before 
the  Interest  became  due  on  or  before  April 
14,  1914,  or  at  any  time  before  final  payment, 
or  that  he  agreed  to  rescind  the  contract. 

It  appears  that  after  the  execution  of  the 
contract  plaintiff  assigned  the  same  and  her 
interest  In  the  Lane  county  land  and  per- 
sonal property  to  George  B.  Blckman  and 
Adallne  Rickman,  and  delivered  the  posses- 
sion of  the  land  and  personal  property  to 
them.  They  remained  in  possession  thereof 
until  March  20,  1915,  when  they  vacated  and 
abandoned  the  premises,  as  plaintiff  asserts, 
on  account  of  the  defective  title  of  defend- 
ant. Thereupon  defendant.  Ward,  entered 
Into  the  possession  of  the  land.  The  person- 
al property  was  never  returned  or  offered  to 
.  be  returned  to  Ward.  Part  thereof  seems  to 
have  been  kept  or  dissipated  by  the  Rick- 
mans,  and  a  portion  thereof  was  paid  tea 


real  estate  broker  as  commission  for  making 
the  deal  between  plaintiff  and  the  Rlckmans. 

To  defendant  Ward's  further  and  s^wrate 
answer  In  equity,  showing  that  the  contract 
had  never  been  rescinded  and  seeking  to  fore- 
close the  same,  plaintiff  replied,  setting  up 
all  of  the  facts  that  were  in  her  amended 
complaint,  and  asking  that  the  answer  in 
equity  be  dismissed,  and  Che  issues  be  tried 
to  a  Jury  as  in  an  action  at  law. 

The  trial  conrt  found  that  there  was  no 
agreement  on  the  part  of  defendant  to  fur- 
nish an  abstract  of  title  until  final  payment 
should  be  made  by  plaintiff ;  that  there  was 
no  agreem^it  on  the  part  of  defendant  to  re- 
scind the  contract;  and  that  the  sum  of 
$3,954.12  was  then  due  from  plaintiff,  Fran- 
ces E.  James,  to  defendant,  George  D.  Ward, 
upon  the  contract,  together  with. $800  attor- 
ney's fees  in  the  suit  The  court  decreed  that 
the  contract  be  foreclosed,  "provided  that  the 
plaintiff,  Frances  B.  James,  shall  have  a 
period  of  six  mouths  from  the  date  of  this 
decree  to  pay  into  court,  the  amount  so  found 
due  as  aforesaid,  together  with  the  attorney's 
fees  and  the  costs  of  this  action,  with  in- 
terest thereca  except  as  to  attorney's  fees 
at  the  rate  of  7  per  cent  per  annum  from 
the  date  hereof,  and  In  the  event  of  the  pay- 
ment of  such  amount  the  said  Frances  E. 
James,  plaintiff,  shall  be  entitled  to  and  re- 
ceive a  credit  of  the  sum  of  $600,  the  rents 
collected  by  the  defendant,"  and  upon  failure 
of  plaintiff  to  pay  the  amount  the  contract 
should  be  foreclosed  and  the  action  at  law 
enjoined.  From  this  decree  plaintiff  ap- 
pealed. 

H.  B.  Slattery,  of  Eugene,  for  appellant 
John  M.  Williams,  of  Bhigene  (O.  H.  Foster 

and  Williams  &  Bean,  all  of  E^g^e,  on  the 

brief),  for  respondent. 

BEAN,  J.  (after  stating  the  &cte  as 
above).  [1]  Plaintiff  assigns  error  of  the 
trial  court  in  assuming  jurisdiction  of  this 
cause  in  equity  and  refusing  to  relegate  the 
parties  to  the  court  of  law  and  In  foreclos- 
ing the  contract  Error  is  also  predicated  in 
the  allowance  of  $800  as  attorney's  fees.  It 
Is  first  urged  by  counsel  for  plaintiff  that, 
"as  the  plaintiff  instituted  her  action  at  law- 
first,  the  court  erred  in  eumpelllng  her  to 
submit  to  the  Jurisdiction  of  a  court  of 
equity." 

Section  390,  L.  O.  L.,  as  amended  by  Gen- 
eral  Laws  of  Oregon,  1917,  p.  126,  which  en- 
acted a  radical  change  in  equity  practice  in 
this  state,  provides,  among  other  things  that — 

"In  an  action  at  law  where  the  defendant  la 
entitled  to  relief,  arising  out  of  facta  requiring 
the  interposition  of  a  court  of  equity,  and 
material  to  bis  defense,  he  may  set  such  matter 
up  by  answer,  without  the  necessity  of  filing  a 
complaint  on  the  equity  side  of  the  court;  and 
the  plaintiff  may,  by  reply,  set  up  equitable 
matter,  not  inconsistent  with  the  complaint  and 
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constituting  a  defense  to  new  matter  in  the 
answer.  &Ud  reply  may  be  filed  to  an  answer 
containing  either  legal  or  equitable  defenses. 
The  parties  shall  have  the  same  rights  in  such 
CMe  as  if  an  original  bill  embodying  the  defense 
or  seeking  the  relief  prayed  for  in  such  answer 
or  reply  had'' been  filed.  Equitable  relief  re- 
specting the  subject  matter  of  the.  suit  may 
thus  be  obtained  by  answer,  and  equitable  de- 
fenses to  new  matter  contained  in  the  answer 
may  thus  be  asserted  by  reply.  When  such  an 
ctqnitable  matter  is  interposed,  the  proceed- 
ings at  law  shall  be  stayed  and  the  case  shall 
thereafter  proceed  until  the  determination  of 
the  issues  thus  raised  as  a  suit  in  equity  by 
which  the  proceedings  at  law  may  be  perpetu- 
ally enjoined  or  allowed  to  proceed  in  accord- 
ance with  the  final  decree;  or  such  equitable 
relief  as  is  proper  may  be  given  to  either  party. 
If,  after  determining  the  equities,  as  interposed 
by  answer  or  reply,  the  case  is  allowed  to  pro- 
ceed at  law,  the  pleadings  containing  the  equi- 
table matter  shall  be  considered  withdrawn 
from  the  case,  and  the  court  shall  allow  such 
pleadings  in  the  law  action  as  are  now  provid- 
ed for  in  actions  of  law.  No  c.iuse  sliall  be 
dismissed  for  having  been  brought  on  the 
wrong  side  of  the  court.  Th^  plaintiff  shall 
have  a  right  to  amend  his  pleadings  to  obviate 
any  objection  on  that  account  Testimony  taken 
before  the  amendmenlr  and  relevant  to  the  issue 
in  the  law  actions  shall  stand  with  like  effect 
as  if  the  pleadings  had  been  originally  in  the 
amended  form." 

The  defendant  set  up  in  his  answer  to  the 
complaint  In  the  action  at  law  facts  which 
entitled  him  to  relief  in  equity  and  which 
were  material  to  his  defense.  The  suit  is 
in  the -same  condition  as  though  under  the 
old  statute  plaintiff  had  answered  the  com- 
plaint and  filed  a  complaint  in  equity  In  the 
nature  of  a  croes-bilL 

The  proceedings  are  In  conformity  with  the 
statute  as  amended.  The  plaintiff  had  a 
right  by  her  reply  to  set  np  equitable  mat- 
ters not  inconsistent  with  her  complaint  con- 
stituting a  defense  to  the  new  matter  in  the 
answer.  The  parties  had  the  same  rights  in 
this  case  as  If  an  original  bill  seeking  the 
relief  prayed  for  In  the  answer  had  been 
filed.  There  was  no  error  in  the  lnterpoeitl<m 
of  a  court  of  equity. 

[2]  The  case  on  the  merits  centers  upon  the 
question  of  whether  or  not  there  was  a  mutu- 
al rescissicm  of  the  contract.  Plaintiff  and 
her  husband  and  their  minor  son  testified  to 
the  purport  that  according  to  their  under- 
standing there  was  an  agreement  for  a  mu- 
tual rescission  of  the  contract  in  case  defend- 
ant did  not  perfect  his  title  and  furnish  an 
abstract  of  title  on  or  before  April  14,  1914. 

There  has  been  no  offer  on  the  t>art  of 
plaintiff  to  make  full  payment.  Indeed, 
there  has  been  no  tender  of  the  amount  due 
under  the  terms  of  the  contract  Apparent- 
ly the  defendant,  at  the  time  the  contract 
was  executed,  thought  he  had  good  title  to 
the  land.    It  is  to  be  regretted  that  so  im 


portant  a  matter  as  the  abstract  of  title 
was  omitted  from  the  contract  Whatever 
the  agreement  or  understanding  was  at  the 
time  of  the  contract,  it  seems  the  parties 
have  gone  beyond  that  Reliance  of  plain- 
tiff is  placed  upon  a  subsequent  agreement 
On  April  14.  1914.  plaintiff,  with  knowledge 
of  the  condition  of  the  tlUe  of  Ward  ta  thg 
land  and  of  the  failure  of  Ward  to  furnish 
the  al)8tract  by  that  time  and  of  the  alleged 
ftilse  representations  of  Ward,  Instead  of 
rescinding  the  contract  or  attempting  to  re- 
scind by  a  letter  of  that  date  which  is  in 
evidence  called  upon  Ward  to  perfect  the 
title.  She  had-  obtained  an  abstract,  and, 
after  calling  Ward's  attention  to  the  defects 
in  the  title,  used  this  language  in  the  letter: ' 

"I  would  therefore  request  that  you  take 
such  steps  as  are  necessary  to  put  the  title  in 
marketable  condition.  •  •  •  With  reference 
to  the  interest  credits  on  the  contract  I  would 
thank  you  to  give  me  the  credits  due  on  the 
contract.  Possibly  the  best  way  would  be  to 
notify  Mr.  Wells,  your  attorney,  to  make  that 
notation  on  the  contract  forTou." 

Afterwards  Ward  instituted  a  suit  to  per- 
fect his  title  and  eliminate  the  objectionable 
features  raised  by  the  attorney  who  examin- 
ed the  abstract  of  title  for  Mrs.  James,  and 
acquired  quitclaim  deeds  from  various  per- 
sons, and  at  the  time  of  the  trial  of  this 
cause  it  is  conceded,  as  we  understand,  that 
Ward  had  a  complete  title  to  the  land.  The 
abstract  of  title  and  the  various  deeds  are 
contained  In  the  record  as  well  as  the  rec- 
ord of  the  suit  to  quiet  title. 

Scrutinizing  the  testimony  carefully,  it 
would  seem  that  Ward  desired  time  to 
straighten  up  his  title,  and  that  there  never 
waa.  a  meeting  of  the  minds  of  the  parties  to 
the  effect  that,  if  the  title  was  not  c<mpleted 
by  April  14,  1914,  that  the  contract  should 
be  rescinded.  There  has  been  no  offer  on 
the  part  of  plaintiff  to  return  the  live  stock 
and  other  personal  property  which  was  sold 
and  delivered  by  defendant  to  plaintiff. 

[S]  The  trial  court  had  the  opportunity  of 
seeing  the  witnesses,  and  hearing  them  testi- 
fy, and  its  opinion  on  this  disputed  question 
of  fact  is  entitled  to  great  weight  We  are 
constrained  to  note  that  there  is  more  con- 
flict In  the  way  in  which  the  parties  under- 
stood the  arrangements,  or  conversations  sub- 
sequent to  the  contract  than  there  is  In  re- 
gard to  what  was  said  and  done.  That  Ward 
was  to  furnish  an  abstract  of  title  is  not 
disputed.  As  to  when  he  was  to  furnish  it 
according  -  to  the  subsequent  arrangement 
there  is  a  grreat  chance  for  a  misunderstand- 
ing on  the  part  of  Mrs.  James.  . 

[4]  One  of  the  parties  may  waive  any 
terms  of  the  contract  which  are  intended  for 
his  benefit,  and  this,  if  agreed  to  or  acquiesc- 
ed in  by  the  other,  modifies  the  contract  ac- 
cordingly.   Parties  to  a  contract  of  any  kind, 
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whether  written  or  rerbal,  may  at  any  time 
rescind  or  terminate  It  by  their  mutual  con- 
gent  or  Bgreemeait,  and  either  restore  each 
other  to  the  status  quo  or  fix  their  respective 
rights  and  liabilities  upon  such  abrogation  of 
the  contract  They  may  release  themselves 
from  a  contract  In  the  same  manner  that  they 
jnay  bind  themselves  by  a  contract.  Black 
on  Rescission  and  Cancellation,  g  621.  It  to 
stated  In  section  623  of  that  work  that: 

"So  long  as  a  contract  remains  executory,  a 
mutual  agieement  of  the  parties  to  rescind  it 
requires  no  new.  or  independent  consideration, 
for  the  release  of  each  of  the  parties  from  his 
duties  and  obligations  under  the  existing  con- 
tract  is  safficient  consideration  for  his  agree- 
ment to  release  the  other." 

Authority  to  tt»e  contrary  Is  there  noted. 
If  Mrs.  James  ever  ;had  the  rigjit  to  demand 
of  Ward  an  abstract  of  title  showing  a  mar- 
ketable title  to  the  Lane  county  land  prior 
to  the  time  she  requested  that  he  complete 
his  title,  she  waived  that  right  and  acquiesc- 
ed In  Ward  taking  reasonable  time  to  perfect 
the  record  of  his  title. 

[B]  FlalntUI  also  seeks  to  rescind  the  con- 
tract on  the  ground  that  Ward  falsely  rep- 
resented that  he  had  a  good  title  to  the  land, 
y  The  plaintiff  and  those  clalmisg  under  her, 
the  Rlckmans,  remained  in  possession  of  the 
premises  and  enjoyed  the  benefits  thereof 
from  about  the  time  of  the  execution  of  the 
contract  until  March  20,  1915,  and  never 
during  Uie  period  after  she  discovered  the 
alleged  defects  In  the  title,  which  appears  to 
have  been  prior  to  April  14,  1914,  did 
she  attempt  in  any  way  to  rescind  the  con- 
tract upon  any  grounds  until  she  filed  an 
amended  answer  In  the  former  suit  on  March 
8,  1915,  in  which  they  sought  to  re8clnd_the 
contract  by  reason  of  a  defective  title. 

The  general  rule  Is  laid  down  In  39  Cyc. 
p.  1432,  subd.  "h,"  as  follows: 

"Any  action  on  the  part  of  the  purchaser 
treating  the  contract  as  in  force,  when  done 
with  a  knowledge  of  facts  creating  a  right  to 
rescind,  amounts  to .  a  waiver  of  the  right  to 
rescind  because  of  the  existence  of  such  facts." 

It  is  stated  in  the  opinion  in  the  case  of 
Scott  V.  Walton,  32  Or.  460  at  page  464,  52 
Pac.  180  at  page  181,  thus: 

"A  party  who  has  been  induced  to  enter  into 
a  contract  by  fraud  has,  upon  its  discovery,  an 
election  of  remedies.  He  may  either  affirm  the 
contract,  and  sue  for  damages,  or  disaffirm  it, 
and  be  reinstated  in  the  position  in  which  he 
was  before  it  was  consummated.  These  reme- 
.  dies,  however,  are  not  concurrent,  but  wholly 
inconsistent.  The  adoption  of  one  is  the  ex- 
clusion of  the  other.  If  he  desires  to  rescind, 
be  must  act  promptly,  and  return  or  offer  to 


return  what  he  has  received  under  the  contract. 
He  cannot  retain  the  fruits  of  the  contract 
awaiting  future  developments  t<f  determine 
whether  it  will  be  more  profitable  for  liim  to  af- 
firm or  disaffirm  it.  Any  delay  on  his  part,  and 
especially  his  remaining  in  possession  of  the 
piXiperty  received  by  him  undei"  the  con- 
tract, and.  dealing  with  it  as  his  own,  win  be 
evidence  of  hia  intention  to  abide  by  the  con- 
tract" 

This  is  the  established  rule.  Several  ma- 
terial questions  bearing  upon  this  case  were 
thoroughly  discussed  by  Mr.  Justice  McCam- 
ant  In  the  former  case,  84  Or.  382,  164  Pac 
370. 

[6]  It  Is  fairly  shown  In  the  record  that 
the  taking  of  possession  of  the  prc^erty  by 
Ward  on  March  20,  1915,  when  It  was  aban- 
doned by  the  Blckmans,  did  not  constitute  a 
rescission  of  the  contract.  Ward  took  pos- 
session in  order  that  the  party  against  whom 
he  was  prosecuting  a  suit  to  quiet  title  w^ould 
not  gain  an  advantage  by  entering  Into  pos- 
session of  the  premises  and  in  order  to  pro- 
tect the  buildings,  which  had  heen  left  with 
the  doors  open,  and  prevent  dilapidation  of 
the  premises. 

Plaintiff  has  failed  ta  prove  an  agreement 
between  herself  and  defendant  to  restore 
each  other  to  the  status  quo,  or  mutually 
rescind  the  contract. 

[7,  B]  Plaintiff  claims  error  on  accoimt  of 
allowance  of  -attorney's  fees.  Defendant 
claims  that  as  she  has  signified  an  Intention 
not  to  pay  the  amount  found  due  upon  the 
contract,  the  amount  of  attorney's  fees  is 
immaterial ;  there  not  being'  a  personal  judg- 
ment against  plaintiff.  Conditions  may  be 
changed  and  plaintiff  may  yet  desire  to  re- 
instate the  contract  It  eeecos  the  attorney's 
fees  were  estimated  upon  the  balance  of 
the  contract,  Sll.OOO  and  interest  The  court 
decreed  that  the  plaintiff  might  reinstate  the 
contract  by  paying  $3,954.12  together  with 
attorney's  fees,  which  we  think  from  the  tes- 
timony should  be  10  per  cent,  of  $3,954.12  of 
the  amonnt  found  due.  PlatntUF  should  be  al- 
lowed six  months  from  the  time  of  entering 
the  mandate  In  this  cause  In  the  lower  court 
to  pay  the  amount  found  due  upon  the  con- 
tract by  the  trial  court  together  with  10  per 
cent  attorney's  fees,  with  interest  on  the 
amount  of  the  decree,  excepting  the  attor- 
ney's fees,  at  the  rate  of  6  per  cent,  per  an- 
num from  January  13,  1919,  the  date  of  the 
original  decree.  Neither  party  should  recover 
costs  upon  this  appeal. 

The  decree  of  the  lower  court,  modified  as 
suggested,  is  affirmed. 

HARRIS,  JOHNS,  and  BENNETT,  JJ, 
concur. 
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«»»  P.) 

'  the  mairafactarer  out  of  the  state,  has  no  bu8i< 
nesB  gitaa  within  the  state,  so  aa  to  render  ac- 
counts and  notes  for  sales  within  the  state  toz- 
at>le.. 


(Supreme  Court  of.  Oregon.    .July  6,  1920.) 

r.  Taxation  i^=92&— Power  Ilmlttfil  to  parsons, 
l>roperty  and  biwlAaBS  within  territorial  }u- 
rlsdlotloa. 
The  pi>wer  of  taxation  though  an  inherent 
attribute  of  sovereignty  is  limited  to  the  taxa- 
tion of  persons,  property  and  business  situated 
within  the -territorial  jurisdiction  of  the  state 
imposing  the  tax. 

2.  Taxation  «=i>98^Rule  that  personaity  foi- 
lowa  owner  Is  subject  to  axeeption  to  pre- 
vent Injustice. 

The  general-  rale  that  personalty  foUows 
the  oiyper  is  invoked  to  determine  tie  situs 
of  personal  property  for  taxation  as  a  fiction 
to  work  out  justice,  and  is  not  permitted  to 
govern  when  justice  does  not  demand  that  it 
should,  and  cannot  prevail  when  inconsistent 
with  express  provisions  of  the  statute. 

3.  Taxation  ^=>74— Taxable  "personal  propor- 
.ty"  Inciudes  tangibles  and  liitanBiblea. 

Personal  property  for  purposes  of  taxation 
inclndes  intangibles  as  well  as  tangibles,  so  that 
not  only  money  but  promissory  notes  and  ac- 
counts are  subject  to  taxation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Property.] 

4.  Taxation  «=393( I)— Tangible  personalty  of 
nonresident  taxaMo  where  ioeated. 

Tangible  personal  property  may  be  taxed 
where  it  is  physically  located,  even  though  the 
owner  resides  in  another  jurisdiction. 

5.  Taxation  ®=>98— Notes  at  owner's  domicile 
in  another  state  not  taxable. 

Promissory  notes  owned  by  a  resident  of 
another  state  and  held  by  him  at  his  place 
of  residence  are  not  ^xable  within  thq  state, 
though  executed  by  state  residents,  though  the 
paper  on  which  the  note  was  written  is  con- 
sidered the  note,  so  that  it  may  be  treated  as 
tangible  property. 

6.  Taxation  «=>98  — Notes  and  accounts  duo 
nonresidents  may  b«  taxed  If  owner  has 
"business  situs"  within  state. 

Where  a  nonresident  has  acquired  a  busi- 
ness situs  within  the  state,  that  is,  has  carried 
on  a  business  in  the  state  more  or  less  perma- 
nent in  its  nature,  the  property  used  in  that 
business,  including  notes  and  accounts  arising 
from  such  business  transactions,  becomes  lo- 
calized at  the  place  where  the  business  is  con- 
ducted, and  is  there  taxable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Business  Situs.] 

7.  Taxation  $=>98— Nonresident  manufacturer, 
represented  in  state  only  by  salesman,  has  no 
business  situs. 

A  nonresident  manufacturer,  whose  only 
agent  in  the  state  is  a  salesman  authorized  only 
to  take  orders,  which  are  filled  directly  from 
the  factory,  and  for  which  payment  is  made  to 


8.  Taxation  «=>93(r)— Statutes  held  not  to  tax 
notes  and  accounts  of  nonresident;  "personal 
property." 

L.  O.  li.  {  3551,  as  amended  by  Laws  1007, 
c.  268,  maldng  taxable  personal  property  sit- 
uated or  owned  within  the  state,  and  section 
3553,  as  amended  by  the  same  chapter,  defin- 
ing personal  property  to  include  debts  due  from 
solvent  debtors,  when  construed  in  the  light 
of  their  legislative  history,  do  not  make  taxa- 
ble notes  and  accounts  dne  fro/n  resident  debt- 
ors to  a  nonresident  of  the  state,  who  has  no 
business  situs  within  the  state. 

9.  Taxation  4=998  —  Residenco  of  owner  is 
prima  facie  situs  of  personal^  for  taxation. 

The  domicile  of  the  owner  is  prima  facie 
the  situs  of  personal  property  for  taxation,  so 
that  unequivocal  words  are  ordinarily  needed 
in  any  tax  legislation  to  separate  the  personal 
property  from  the  owner's  domicile. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomab 
County;  J.  P.  Eavanaugh,  Judge. 

Application  by  Bndicott,  Johnson  &  Co. 
against  Multnomah  County,  Or.,  for  cancella- 
tion of  an  assessment  for  taxation.  On  ap- 
peal from  the  board  of  equalization  tbe  cir- 
cuit court  ordered  the  assessment  annulled, 
and  the  county  appeals.    Attlrmed. 

The  assessor  of  Multnomah  county  made 
an  assessment  against  Endlcott,  Johnson  & 
Co.  for  "money,  notes  and  accounts"  in  the 
sum  of  55,000,  and  for  "office  furniture,  libra- 
ry, instruments,"  In  the  sum  of  ?30.  The 
board  of  equalization  for  Multnomah  county 
denied  an  application  made  "by  Endlcott, 
Johnson  &  Co.  for  the  cancellation  of  the  as- 
sessment, and  Kndicott,  Johnson  &  Co.  ap- 
pealed to  the  circuit  court.  After  a  hearing 
the  circuit  court  ordered  that  the  assessment 
be  annulled,  and  the  county  appealed  to  this 
court. 

Endlcott,  Johnson  &  Co.  are  manufacturers 
of  shoes,  and  have  their  factory  and  place  of 
business  in  Endlcott,  N.  T.  W.  H.  Ambler  Is 
employed  by  Endlcott,  Johnson  &  Co.  as  a 
traveling  salesman.  His  territory  includes 
all  that  part  of  Oregon  which  is  west  of 
Bend ;  and  he  visits  merchants  In  that  ter- 
ritory, displays  samples,  takes  orders  for 
shoes,  and  sends  the  orders  to  Endlcott,  N. 
Y.  The  orders  are  filled  in  Endlcott,  "billed 
on  60  days'  time,"  and  "the  merchants  re- 
mit directly  to  the  house  for  the  merchandise 
when  the  bills  are  due."  Ambler  maintains 
an  office  i|i  the  Worcester  Block  in  Portland, 
and  on  the  door  appear  the  words,  "Endlcott, 
Johnson  &  Co.,  Wholesale  Shoes,  W.  H.  Am- 
bler, Agent."  Tbe  furniture  In  tbe  office  is 
the  personal  property  of  Ambler;  and,  when 
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asked  why  he  caused  the  name  of  Etedicott, 
Johnson  &  Co.  to  appear  on  the  door  in  addi- 
tion to  his  own,  be  explained  that — 

"Bndieott-JohDsoB  is  much  better  known  than 
W.  H.  Ambler;  and  a  merchant  looking  for  tbe 
office  of  Endicott,  Johnson  &  Co.  would  look 
for  their  name,  not  for  mine." 

Ambler  had  no  authority  except  to  solicit 
and  send  orders  for  goods  to  Endicott,  N.  T., 
where  they  were  accepted  or  rejected,  and,  if 
accepted,  were  filled.     Endicott,  Johnson  & 
Co.  do  not  maintain  a  branch  office,' or  a 
place  of  business,  or  a  warehouse  in  Oregon.  | 
Merchants  buying  goods  remit  to  Endicott. ' 
There  are  no  moneys  deposited  to  the  credit 
of  Endicott,  Johnson  &  Co.  in  Oregon.    On 
lUarch  1,  1918,  the  date  as  of  which  the  as-, 
sessmeiit  was  made,  Endicott,  Johnson  &  Co. ' 
had  no  property  physically  located  in  Oregon. . 
On  that  date,  however,  there  were  unpaid  ac- ' 
counts  due  from  Oregon  mercliants  to  whom 
Endicott,  Johnson  &  Co.  bad  sold  shoes,  and ! 
possibly  Endicott,  Johnson  &  Co.  also  bad  tni 
their  possession  at  Endicott,  N.  T.,  promis- 1 
sory  notes  given  by  Oregon  merchants  for; 
shoes  purchased  by  them.  { 

George  Mowry,  Dq>nty  Dlst  Atty.,  of  Port-  j 
land,  for  appellant  ' 

F.  M.  Sazton,  of  Nome,  Alaska,  and  Sidney 
Telser,  of  Portland  (J.  V.  Boothe,  of  Portland, ' 
on  the  brief),  for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).    The  county  concedes  that  the  assess- ' 
ment  of  (30  against  Endicott,  Johnson  &  Co. ' 
on  account  of  "office  furniture,  library,  in- 
struments," was  properly  set  aside;  but  the 
annulment  of  the  assessment  of  ^,000  on  ac- 
count of   "money,   notes   and  accounts"   is 
strenuously  cesisted.     The  county  also  con-  j 
cedes  that  the  company  had  no  money  within . 
its  Jurisdiction.    The  position  of  the  county  | 
is  that,  inasmuch  as  Endicott,  Johnson  &  Co. , 
bad  no  money  In  Multnomah  county,  but  did  ] 
have  notes  and  accoants  arising  out  of  sales 
made  to  Oregon  merchants,  it  must  be  pre- 
sumed that  the  assessment  was  not  intended 
to  cover  money,  but  that  it  was  designed  to 
embrace  only  notes  and  accounts.     For  the 
purposes  of  this  case,  we  shall  assume,  with- 
out deciding,  that  the  word  "money"  appear-., 
Ing  on  the  assessor's  records  may  be  ignored, ; 
and   that   the   assessment   was   intended   to, 
cover,  and  that  It  does  cover,  nothing  but, 
•  notes  and  accounts.  \ 

It  affirmatively  appears  from  the  evidence, 
that  the  company  bad  In  its  possession  ati 
Endicott,  N.  Y.,  promls.sory  notes;  but  it 
docs  not  clearly  appear  whether  any  of  these , 
notes  were  given  on  account  of  sales  made  in ; 
Oregon;  and,  moreover,  the  findings  of  the' 
trial  court,  although  indefinite  in  this  respect, . 
rather  indicate  that  It  was  the  opinion  of  the  i 
circuit  court  that  the  company  did  not  have 
any  notes  signed  by  Oregon  merchants.  We  j 
shall  not  attempt  to  determine  what  the  ac-! 


tual  facts  are,  but  we  shall  assume  that  tbe 
county's  contention  is  correct,  and. that  on 
March  1,  1918^  Endicott,  Johnson  &  Go.  did 
"own  notes  and  accounts  that  were  owing  to 
them  from  residents  of  Multnomah  connty," 
and  that  these  were  the.  notes  and  accounts 
covered  by  the  assessment,  and  that  $5,000 
was  their  aggregate  value. 

[1]  The  power  of  taxation,  although  an  In- 
herent attribute  of  sovereignty,  is  necessarily 
llmited  to  8Ul>Ject8  within  tbe  Jurisdiction  at 
the  state  exercising  tbe  power.  "These  snt>- 
Jects,"  as  stated  in  State  Tax  <»  Foreign 
Held  Bonds,  15  WaU.  300,  21  L.  Ed.  179,  "are 
persons,  property,  and  business."  A  state 
cannot  tax  a  person  or  property  or  a  business 
unless  It  first  acquires  Jurisdiction  over  such 
person,  property,  or  business.  It  is  tbe  pre- 
rogative of  the  Legislature  to  decide  what 
persons  and  what  property  shall  be  taxed; 
but  legislation  of  a  given  state  can  be  made 
to  operate  only  upon  persons  and  property 
wittiln  the  sphere  of  its  territorial  limits. 
A  tax  imposed  without  Jurisdiction  over  eitber 
persons  or  propwty  is  void.  St  U^ais  v. 
Ferry  Co.,  78  U.  S.  ai  Wall.)  423,  20  U  Ed. 
192;  Tappan  v.  Merchants'  National  Bank, 
19  Wall.  490,  22  L..  Ed.  189;  New  York,  L.  li 
&  W.  B.  Co.  V.  Pa.,  153  U.  S.  628,  14  Sup.  Ct 
952,  38  li.  Ed.  854 ;  Metropolitan  Life  Ins.  Co. 
V.  New  Orleans,  205  U.  8.  395,  27  Sup.  Ct.  499. 
51  L.  Ed.  853  (affirming  115  La.  698,  39  Sontb. 
846,  9  L.  R.  A.  (N.  S.)  1240,  116  Am.  St  Bep. 
179;  City  of  AugusU  v.  KimbaU,  91  Me.  &». 
40  Ati.  666,  41  L.  R.  A.  475. 

[2]  The  maxim  mobilia  sequuutur  personam 
expresses  a  comprehensive  and  general  rule 
applicable  to  personal  property,  and,  subject 
to  a  considerable  number  of  exertions,  this 
general  rule  Is,  for  taxation  purposes,  in- 
voked to  determine  tbe  situs  of  personal  prop- 
erty. Callender  Navigation  Co.  v.  Pomeroy, 
61  Or.'  :M3,  352,  122  Pac  75a  Tbe  rule 
mobilia  sequuntur  personam  does  not  arise 
out  of  any  requirements  of  ttie  Constitution, 
but  is  a  mere  fiction  of  the  law,  contrived  for 
convenience  and  Intended  to  work  out  Justice; 
and  therefore  It  is  not  permitted  to  govern 
when  Justice  does  not  demand  that  it  should 
do  so,  and  it  cannot  prevail  when  incon- 
sistent with  express  provisions  of  statute. 
Uoard  of  Assesiiors  v.  Comptoir  National,  191 
U.  S.  3SS,  24  Sup.  Ct  109,  48  L.  Ed.  232; 
Union  Refrigerator  Transit  Co.  v.  Lynch,  18 
Utah,  378,  55  Pac.  639,  48  L.  R.  A.  790;  Pop- 
pleton  V.  Yamhill  Co.,  18  Or.  377,  382,  23  Pac 
253.  7  L.  B.  A.  449. 

[3]  Personal  property  Includes  Intangibles 
as  well  as  tangibles,  for  not  only  money,  bat 
also  promissory  notes,  and  accounts  not  rep- 
resented i>y  any  written  evidence  of  indebt- 
edness, are  generally  treated  as  i««perty,  and 
therefore  subject  to  taxaUon.    26  K.  C.  L.  138. 

(4]  Notwithstanding  the  general  rule  ex- 
pressed by  the  maxim  mobilia  seqnontur  per- 
!>onam,  it  is  now  firmly  established  that  tan- 
gible personal  property  may  be  taxed  at  tite 
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situs  wbere  it  is  pliyslcally  located,  even 
thougl)  the  owner  resides  In  another  Juris- 
diction. It  is  not  necessary  here  to  discuss 
the  extent  or  the  limitations  or  the  requisites 
of  this  established  doctrine,  for  ttie  reason 
that  we  are  not  called  upon  to  decide  any 
question  concerning  tangibles.  While  the  as- 
sessment Included  the  items  of  "furniture^ 
library.  Instruments,"  and  "money,"  it  is  con- 
ceded by  the  county  that  Bndicott,  Johnson  & 
Co.  did  not  have  any  of  these  tangibles  in 
Multnomah  county;  and  consequently  our 
attention  will  be  confined  to  the  two  intan- 
gibles mentioned  in  the  assessment,  notes,  and 
accounts. 

If  Endlcott,  Johnson  &  Co.  owned  any  prom- 
issory notes  given  for  shoes  sold  to  Oregon 
customers,  the  instruments'  were  held  in  New 
York,  and  were  not  physically  located  in 
Oregon.  There  are  cases  In  which  statements 
may  be  found  Indicating  a  tendency  to  treat 
a  promissory  note,  not  merely  as  evidence  of 
property,  but  as  property  itself,  on  the  theory 
that  the  debt  is  inseparable  from  the  paper 
which  declares  and  constitutes  it,  and  hence 
the  paper  is  deemed  to  be  so  important  an 
element  of  the  value  of  what  it  represents  as 

•  to  malie  it  analogous  to  tangible  property. 
Blaclcstone  v.  Miller,  188  U.  S.  189,  23  8up. 
Ct  277,  47  L.  Ed.  439;  Wheeler  v.  Sohmer, 
233  U.  S.  434,  34  Sup.  Ct.  607;  58  L.  Ed.  1030; 
Wallter  v.  Jack,  81  C.  C.  A.  462,  88  Fed.  576. 

15]  Since  the  owners,  Endlcott,  Johnson  & 
Co.,  are  domiciled  in  the  state  of  New  York, 
and  the  notes  upon  which  they  are  assessed 
are  held  by  them  and  are  physically  located  in 
New  York,  It  will  not  be  necessary  to  decide 
whether,  as  was  held  in  Johnson  v.  City 
Council,  3  Or.  13,  the  situs  of  a  note  for 
property  taxation  purposes  Is  determined  by 
the  domicile  of  the  owner  regardless  of  the 
physical  location  of  the  paper  evidencing  the 
debt,  or  whether,  as  was  indicated  in  Black- 
stone  V.  Miller  and  kindred  cases,  a  promis- 
sory note  may  l>e  assimilated  to  tangibles  on 
the  ground  that  It  not  only  declares  the  ex- 
istence of  the  debt,  but  also  constitutes  the 
debt,  and  the  paper  itself,  being  tangible.  Is 
capable  of  physical  location. 

[•]  If  Jurisdiction  to  levy  a  property  tax 
is  to  be  determined  solely  by  the  domldle  of 
the  owner,  then  the  disputed  assessment  was 
void  for  the  reason  that  the  owners  of  the 
notes  and  accounts  are  domiciled  in  the  state 

*  of  New  York.  While  It  is  settled  as  a  matter 
of  constitutional  law  that  the  situs  of  the 
debt  or  credit,  for  the  purposes  of  property 
taxation,  cannot  arbitrarily  be  made  to  depend 
solely  upon  the  domicile  of  the  debtor,  never- 
theless a  debt  or  credit  may,  in  some  circum- 
stances, be  given  a  situs  for  property  taxa- 
tion at  a  place  other  than  the  domicile  of  the 
owner.  Although  It  is  the  general  rule  that 
the  situs  of  Intangibles  cannot  be  assigned  to 
a  place  other  than  the  domicile  of  the  owner, 
and  although  the  domicile  of  the  debtor  can- 
u)t  be  made  the  single  determining  factor, 
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nevertheless  there  are  recognized  exceptions 
to  the  general  rule;  as,  where  there  Is  such 
a  combination  of  circumstances  as  produces 
what  is  referred  to  in  the  books  as  a  "busi- 
ness situs,"  as  distinguished  from  the  domi- 
cile of  the  owner.  A  precedent  giving  con- 
crete Illustration  of  the  application  of  the 
doctrine  of  "business  situs"  is  found  In  Mar- 
shall-Wells   Hardware    Co.    v.    Multnomah 

County,  B8  Or.  469,  115  Pac.  150.  It  Is  im- 
possible to  frame  an  accurate  formula  which 
will  Include  every  ease  properly  subject  to 
the  operation  of  the  rule  of  "business  situs," 
and  exclude  every  case  legally  beyond  Us 
grasp,  for  each  case  is  largely  dependent  upon 
Its  own  facts.  In  an  exhaustive  and  well- 
considered  note  to  Iiiveri)ool  &  L.  &  G.  Ins^ 
Co.  V.  Board  of  Assessors  appearing  In  L.  R. 
A.  1915G,  903,  925,  the  author  states  that— 

"The  term  'business  situs,'  frequently  em- 
ployed by  the  courts  to  indicate  a  situs  for 
credits  apart  from  the  creditor's  domicile, 
though  not  very  precise  or  accurate  in  its  im- 
port, does  suggest  an  indispensable  condition 
of  such  a  situs,  that  is,  the  necessity  of  some- 
tliing  like  a  general,  or  more  or  less  continuous, 
course/  of  business  or  series  of  transactions 
within  the  state,  as  distinguished  from  mere  • 
sporadic  and  isolated  transactions." 

In  Johnson  County  v.  Hewitt,  76  Kan.  816, 
93  Pac.  181,  14  L.  R.  A.  (N.  S.)  493,  when  re- 
ferring to  the  question  of  "Independent  situs" 
for  notes  and  mortgages,  the  court  says: 

"Generally  the  element  of  separation  from  the 
domicile  of  the  owner  and  fairly  permanent  at- 
tachment to  some  foreign  locality  should  ap- 
pear, together  with  some  business  use  of  them, 
or  some  power  of  managing,  controlling  or 
dealing  with  them  in  a  business  way." 

Where  property  is  used  in  a  business  cur- 
ried on  in  one  state,  and  the  owner  of  the 
property  is  domiciled  In  another  state,  -  tho 
property  which  Is  so  used  In  that  business 
becomes  localized  at  the  jdace  where  such 
business  Is  conducted,  acquires  a  "business 
situs,"  and  is  taxable  at  that  "business  situs";  * 
and  so,  too,  credits  arising  out  of  that  busi- 
ness, whether  they  be  accounts  not  evidenced 
by  any  writing,  or  whether  they  be  in  the 
concrete  form  of  notes,  may  by  legislation  be 
made  taxable  at  such  "business  situs."  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Board  of  Assessors, 
221  V.  S.  346,  31  Sup.  Ct.  550,  55  L.  Ed.  762,  •  * 
L.  B.  A.  1915C,  903;  Assessors  v.  Comptoir 
National,  191  U.  S.  388,  24  Sup.  Ct.  109,  48 
L.  Ed.  232 ;  Goldgart  v.  People,  106  111.  25 : 
In  re  JefTerson,  85  Minn.  215,  28  N.  W.  256. 

[7]  In  the  Instant  case,  however,  we  do  not 
find  any  one  of  the  several  circumstances 
which  usually  appear,  either  singly  or  In 
combination,  In  adjudications  where  It  has  • 
been  held  that  Intangibles  had  become  sep- 
arated from  the  domicile  of  their  owner  by 
reason  of  having  been  localized  at  a  given 
"business  situs"  in  a  Jurisdiction  other  than 
the  domicile  of   the   owner.     There   la  no 
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branch  office  or  place  of  business  In  Oregon. 
There  Is  no  agent  In  Oregon,  except  a  travel- 
ing salesman,  and  his  only  authority  is  to 
solicit  orders.    He  does  not  receive  payments, 
and  he  has  no  authority  to  malie  collections ; 
payments  are  made  by  remittances  to  New ) 
Yorlc.    No  goods  of  any  liind  are  stored  in 
Oregon;    but  all  orders  are  filled  In  New 
JCorlf,  and  the  goods  are  shipped  directly  to 
the  customer.    Undicott,  Johnson  &  Co.  are 
domiciled  in  New  Yorls;   they  have  no  prop- 
erty of  any  Islnd  In  Oregon.    The  record  does 
pot  disclose  whether  Endlcott,  Johnson  &  Co. 
is  a  corporation,  or  a  partnership,  or  an  in- 
dividual operating  under  a  trade-name,  al- 
though we  infer  from  the  printed  briefs  that 
the  company  is  a  partnership;  but  if  the  com- 
pany is  a  corporation  It  cannot  be  compelled 
to  pay  corporation  license  fees  in  this  state, 
for  the  reason  that  the  business  done  by  it 
In  this  state  Is  pure  interstate  commerce. 
Vermont  Farm  Mach.  Co.  v.  Hall,  80  Or.  308, 
156  Pac.  10T3;    Deardorf  v.  Idaho  Natlonnl 
Harvester  Co.,  90  Or.  426,  177  Pac.  33.     If, 
as   was   done  by   Marshall-Wells   Hardware 
Company   (Marshall-Wells   Hardware  Co.  v. 
Multnomah  Co.,  58  Or.  469,  115  Pac.  150)  En- 
dlcott, Johnson  &  Co.  had  localized  any  part 
of  their  business  in  Oregon  so  as  to  create  a 
"business  situs"  here,  then  not  only  the  tan- 
gibles used  here  In  such  business,  but  also 
the  accounts  and  notes  arising  out  of  such 
business  could  be  separated  from  the  domi- 
cile of  the  owners,  and  be  made  liable  for 
the  paym«it  of  a  property  tax;   but,  as  al- 
ready stated,   the  circumstances   attending 
the  business  transacted  by  Endlcott,  John- 
son ft  Co.  did  not  create  a  "business  situs" 
in    Oregon,    and    consequently    Multnomah 
county  cannot  lawfully  levy  a  property  tax 
on  any  notes  or  accounts  held  by  Endlcott, 
Johnson  &  Co.     In  other  words,  a   statute 
designed  to  tax  notes  and  accounts  circum- 
stanced as  are  the  notes  and  accounts  now 
under  consideration  would  be  unconstitution- 
al becaus?  of  a  laclc  of  Jurisdiction  over  them. 
.      [8]  While  what  we  have  already  said  is 
sufficient   Anally  to  dispose  of  this  contro- 
versy, yet  we  may  'with  propriety  add  that 
an  examination  of  sections  3551  and  3553, 
L.  O.  L.,  when  made  in  the  light  of  the  his- 
tory of  these  sections,  will  result  In  the  con- 
clusion that  this  legishition  was  not  Intended 
>  to  cover  notes  and  accounts  lil^e  those  owned 
by  Endlcott,  Johnson  ft  Co.    Originally  sec- 
tion 3351,  L.  O.  L.,  in  part  read  as  follows: 

'<  •  •  •  All  property,  real  and  personal, 
within  this  state,  not  expressly  exempted  there- 
from, shall  be  subject  to  taxation  in  the  man- 
ner provided  by  law."  Deady's  Code,  p.  893, 
SI. 

Although  this  section  was  amended  in  1876 
(Laws  1876,  p.  69),  the  quoted  part  of  section 
J551  stood  unchanged  until  1907,  when  It  was 
amended  so  as  to  read  as  it  now  appears: 

"  •  •  •  AH  personal  property  situated  or 
owned  within  this  state,  except  such  as  may 


be  specifically  exempted  by  law,  abaU  be  snb- 
ject  to  assessment  and  taxation  in  equal  and 
raUble  proportion."    Laws  1907,  c.  268,  {  1. 

In  Its  original  form  section  3558,  L.  O.  L., 
so  far  as  it  Is  material  here,  was  wprded  as 
follows: 

"The  terms  'personal  estate'  and  'personal 
property*  shall  be  construed  to  include  •  *  • 
all  debts  due  or  to  become  due  from  solvent 
debtors,  whether  on  account,  contract,  note, 
mortgage  or  otherwise.  •  •  •"  Deady's 
Code,  p.  894,  f  S. 

This  statute  remained  unchanged  until 
1907,  when  it  was  amended  so  as  to  read  as 
it  now  appears: 

"The  terms  personal  estate  and  persona) 
property  shall  be  construed  to  include  all  things 
in  action,  *  *  *  all  debts  due  or  to  become 
due  from  solvent  debtors,  whether  on  account, 
contract,  note,  mortgage,  or  otherwise,  either 
within  or  without  tliis  state.  ♦  •  • "  Laws 
1907,  c.  268,  §  3. 

In  1890  this  court,  construing  the  statutes 
then  in  force,  and  deciding  a  case  where  a 
person  domiciled  in  this  state  sent  moneys 
Into  Washington  territory  and  caused  them 
to  be  loaned  there  by  his  agents,  who  took 
notes  secured  by  mortgages  on  real  property 
situated  there,  and  the  agents  retained  the 
notes  and  mortgages  in  their  possession,  held 
that  this  state  could  not  tax  the  money,  notes, 
or  mortgages,  basing  the  decision  upon  the 
wording  of  the  statute.  Poppleton  v.  Yamhill 
Co.,  18  Or.  377,  23  Pac.  253,  7  L.  R.  A.  449. 
It  will  be  noted  that  section  3663,  U  O.  L., 
detlnes  the  "personal  property"  which,  ac- 
cording to  section  8551,  L.  O.  L.,  shall  be 
subject  to  assessment  and  taxation;  and  in- 
cluded in  this  definition  of  personal  property 
are  "debts  due  or  to  become  due  from  scdvent 
debtors,  whether  on  account,  contract,  note, 
mortgage  or  otherwise,  either  within  or  with- 
out this  state."  It. is  obvious  that  .the  notes 
and  accounts  for  which  Endlcott,  Johnson  & 
Co.  have  been  assessed  are  bot  situated  In 
this  state;  nor  can  it  be  said  that  they  are 
owned  in  this  state,  because  the  owner  is 
domiciled  in  New  Tork.  iSee  opinion  of  Mr. 
Justice  Hatch  in  People  v.  Barker,  31  App. 
Div.  469,  83  N.  Y.  Supp.  33,  37,  and  see,  also, 
note  In  36  L.  B.  A.  (N.  S.)  297. 

[9]  When,  as  already  stated,  we  read  these 
two  sections  of  the  Code  in  the  light  of  their 
history,  and  when  we  do  this,  remembering 
that  the  domicile  of  the  owner  prima  facie 
furnishes  the  situs  of  personalty  for  the  pur- 
poses of  property  taxation,  and  that  unequiv- 
ocal words  are  ordinarily  needed  In  any  legis- 
lation designed  to  separate  the  personal  iKt>p- 
erty  from  the  domicile 'of  the  owner,  it  be- 
comes manifest  that  the  Legislature  did  not 
attempt  to  tax  notes  and  accounts  arising 
out  of  business  transactions  like  those  In- 
volved here.  JoBnson  v.  City  Council,  3  Or. 
13;  note  In  L.  R.  A.  1915C,  904,  910;  26  R. 
C.  L.  287 ;  W.  W.  KimbaU  Ca  t.  Shawnee  Co.. 
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99  Kan.  302,  161  Pac.  644,  L.  K.  A.  1917B, 
1282;  DaUlnger  t.  Rapello  (C.  C.)  14  Fed.  82; 
Baara  t.  Grand  Rapids,  129  Micta.  672,  88  N. 
W.  328. 

The  ttnal  order  made  by  tbe  circuit  court 
annulllog  tbe  asseasmeat  la  attlrined.  . 

McBRIDE,  0.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 


BANKERS'  TRUST  CO.  V.  RITER  «t  ai. 
(No.  3481.) 

(Supreme  Court  of  Utah.    July  3,  1S80.) 

1.  Partaenhlp  «=3 1  ps— Balance  struck  and  !■- 
tereat  of  each  partner  in  firm's  assets  lound. 

Before  one  partner  can  compel  another  to 
pay  what  is  claimed  to  be  a  firm  debt,  it  must 
be  ascertained  that  the  amount  is  necessary 
to  settle  the  firm's  affairs,  or  that  the  amount 
owing  by  the  partner  is  greater  than  he  would 
be  entitled  to  receive. 

2.  Partaarabip  «=3246^Title  ta  raaity  in  part- 
ner 4e»Mnria  to  heirt,  snbjeof  t«  eqalty  of 
atirvlvlag  partmr. 

Title  to  real  property  in  tbe  name  of  a 
partner  at  the  time  of  hU  death  descended  as 
real  estate  to  his  heirs,  subject  only  to  the 
equity  of  the  surviving  partner  ttf  have  it  ap- 
plied primarily  to  the  trust  for  which, it  was 
acquired. 

3.  Partnership  «=92SI  —  Surviving  partner 
must  acoonnt  to  representative  of  deceased 
partner. 

In  addition  to  the  dnty  of  the  surviving 
partner  under  Comp.  Laws  1917,  |  7424,  to 
settle  the  affairs  of  the  firm  without  delay,  etc., 
it  is  the  duty  and  right  of  his  administrator 
or  executor  on  his  death  to  proceed  with  set- 
tlement of  tbe  firm  affairs,  and  to  account  with 
the  representative  of  the  partner  first  de- 
ceased. ^ 

4.  Partnarsblp  e=>25i(7)  —  Complaint  of  ad- 
ministrator of  deceased  partner  against  heir* 
of  other  partner  held  Insufficient. 

Allegations  of  complaint  of  administrator 
of  deceased  partner  againat  heirs  of  other  part- 
ner, also  deceased,  held  insufScient  to  state 
cause  of  action  for  the  sale  price  of  realty  in 
the  name  of  defendants'  ancestor  at  the  time  of 
his  death,  not  embracing  allegations  whether 
the  estate  of  defendant's  ancestor  had  ever 
been  administered,  or  that  on  settlement  of 
partnership  affairs  the  amount  claimed  of  de- 
fendants would  not  be  payable  to  them  by  right 
of  their  heirship  from  firm  assets,  though  its 
allegations  were  sufficient  to  authorize  plain- 
tiff as  administrator  of  the  last  surviving  part- 
ner within  the  Jurisdiction  to  maintain  such  an 
action  if  the  complaint  contained  the  necessary 
allegations.' 


» In    re    Tripp's    Estitts,    170    Pac.    978 ;    Sharp    v. 
Sharp.  180  Pac.  680. 
'  Mills  V.  Gray,  BO  UUh,  2Z4,  167  Pac.  3C8. 


5.  Partnership  «s>258(2)  —  Administrator  of 
deceased   partner   may   sue   heir*   of   other 
partner  for  proceeds  of  realty. 
Administrator  of  deceased   partner,  under 
facts  alleged  in  his  complaint  against  heirs  of 
other  partner  for  sale  price  of  realty,  title  to 
which  was  in  such  other  partner  at  his  death, 
Tteld  entitled   to   maintain  action   against   de- 
fendant heirs  for   general  accounting  of   firm 
affairs  on   showing  accounting  was  necessary 
coupled  with  allegations  that  estate  of  defend- 
ant's ancestor  had  been  closed  and  his  personal 
representative'  released. 

Appeal  from  District  Court,  Salt  Lake 
County;  P.  0.  Evans,  Judge. 

Action  by  the  Bankers'  Trust  Company, 
as  administrator  with  the  will  annexed  of 
the  estate  of  George  Y.  Wallace,  deceased, 
against  L.  E.  Rlter,  Jr.,  and  others.  From 
a  Judgment  dismissing  the  action,  pUlntUf 
appeals.    AfBrmed.        • 

Geo.  T.  Wallace,  of  Salt  Lake  City,  for 
appellant. 

Pierce,  Crttchlow  &  Barretts  and  Rawlins, 
Bay  &  Rawlins,. all  of  Salt  Lake  Cityf  for 

respondents. 

GIDEON,  J.  The  following  facts  appear 
from  tbe  allegations  of  the  complaint: 

The  plaintiff,  Bankers'  Trust  Company,  is 
the  administrator  with  the  will  annexed  of 
tbe  estate  of  George  T.  Wallace,  deceased, 
and  as  such  brings  this  action.  One  Levi  E. 
Rlter  died  Intestate  on  or  about  July  SO, 
1903.  The  defendants  h.  E.  Rlter,  Jr.,  L.  C. 
Rlter,  and  Isabella  C.  Rlter  are  his  sole 
heirs  at  law.  The  said  George  Y.  WaUace, 
dece{ised,  and  tbe  said  Levi  E.  Rlter,  deceas- 
ed, and  the  defendant  Charles  W.  Lyman, 
at  the  death  of  said  Rlter  and  for  a  long 
time  prior  thereto,  were  copartners  doing 
business  under  the  firm  name  of  L.  E.  Rlter 
&  Co.,  with  equal  Interests  In  all  the  prop- 
erty, business,  and  assets  of  said  partner- 
ship. During  the  course  of  the  operation 
of  said  partnership,  and  In  connection  with 
the  same,  the  said  partnership  acquired  and 
owned  various  pieces  of  real  estate,  tbe  rec- 
ord title, to  which  was  held  In  the  name  of 
the  said  Levi  B.  Rlter,  but  In  trust  for  the 
partnership.  The  description  of  certain 
mining  properties,  the  proceeds  from  which 
are  sought  to  be  recovered,  Is  given  In  the 
complaint.  At  the  death  of  said  Levi  E. 
Rlter,  and  at  all  times  thereafter,  the  said 
defendants  knew,  and  now  know,  the  terms 
and  conditions  of  such  trust,  and  that  tbe 
mining  property  described  was  taken  and 
held  by  the  said  Rlter,  deceased,  in  trust 
for  said  partnership.  Since  the  death  of 
said  Rlter,  the  defendants  L.  ^  Rlter,  Jr., 
L.  C.  Rlter,  and  Isabella  C.  Rlter,  as  tbe 
sole  heirs  at  law,  well  knowing  the  terms 
and  conditions  of  said  trust,  sold  and  leased 
the  real  property  held  and  owned  in  trust 
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by  their  Intestate,  and  collected  the  rents 
and  proceeds  therefrom,  and  have  wrong- 
fully appropriated  the  same  to  their  own 
uses  and  purposes.  Notwithstanding  fre- 
qumt  reqaests,  they  hare  refused,  and  still 
refuse,  to  account  for  the  same,  or  to  pay  a 
Just  proportion  or  share  thereof,  or  any  part 
thereof,  to  plaintiff.  The  defendant  Charles 
W.  Lyman,  the  surrlvlng  member  of  said 
partnership,  is  a  resident  of  the  state  of 
Nebraska.  He  is  not  now,  and  never  has 
been.  In  possession  of  said  trust  property, 
and  has  no  knowledge  concerning  the  pro- 
ceeds, rents,  or  Issues  realized  for  the  same, 
and  has  not  accounted  and  cannot  account 
therefor.  Keither  said  Levi  B.  Kiter,  in  his 
lifetime,  nor  the  defendants  Biter,  since  his 
death,  liave  accounted  to  the  surviving  part- 
ner for  the  said  trust  prc^ierties,  and  de- 
fendant Lyman  tias  refused,  and  still  refus- 
es, to  require  an  accounting  of  the  other 
defendants,  and  has  refused,  and  still  refus- 
es, to  bring  this  action,  or  to  Join  the  plain- 
tiff in  the  same. 

The  prayer  of  the  complaint  is  that  the 
defendants  Biter  be  required  to  set  forth  a 
full  account  of  all  the  properties  and  assets 
of  said  partnership  coming  into  their  pos- 
session and  'under  their  control,  and  that 
each  of  them  be  required  to  pay  to  the  plain- 
tiff what,  if  anything,  shall  upon  such  ac- 
count appear  to  be  due  to  the  plaintiff  from 
said  defendants.  General  relief  is  also 
asked. 

To  this  complaint  a  demurrer  was  filed  by 
the  defendants  Biter  on  the  ground  of  un- 
certainty; also  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  defendant  Lyman  was  without  the  Juris- 
diction of  the  court,  and  did  not  apptnr  in 
the  action,  nie  demurrer  was  overruled, 
and  subsequently  an  answer  was  filed. 
When  the  matter  came  on  for  hearing  be- 
fore the  court  counsel  for  plaintiff,  appar- 
ently under  some  understanding  or  agree- 
ment, made  an  extensive  and  detailed  state- 
ment of  what  purported  to  be  the  facts  to 
be  considered  by  the  court.  At  the  close  of 
the  statement  objection  was  made  to  the 
introduction  of  any  testimony  and  the  mat- 
ter was  argued  and  submitted,  and  after- 
ward the  court  entered  its  Judgment,  desig- 
nated a  decree  of  dismissal,  in  which  it  was 
adjudged  that  the  action  be  dismissed. 

It  is  not  entirely  clear  from  the  record 
whether  the  court  considered  the  facts  stat- 
ed by  counsel  in  his  opening  statement  in 
arriving  at  the  conclusion  to  dismiss  the 
action,  or  whether  the  ruling  was  based  up- 
on the  insufficiency  of  the  allegations  of  the 
complaint  to  entitle  the  plaintiff  to  any  re- 
lief. Counsel  for  defendants,  at  the  close  of 
the  opening  statement  of  plaintiff's  counsel, 
in  addressing  the  court  said : 

"Now,  if  the  court  please,  we  desire  to  ob- 
ject at  this  time  to  any  evidence  whatever  in 


this  case,  beeaose  from  the  pleadings,  supple- 
mented by  the  statement  of  counsel  here,  very 
full,  indeed,  it  is  apparent  aa  a  matter  of  law 
that  this  action  is  not  weU  founded  and  cannot 
be   sustained." 

.  Later  on,  during  that  same  argument,  the 
following  colloquy  between  counsel  was  bad: 

"CounBel  for  I^aintiff:  Pardon  me.  Do  I 
understand  that  counsel  is  now  addressing  him- 
self to  a  demurrer  to  the  evidence? 

"Counsel  for  Defense:    Yes. 

"Counsel  for  Plaintiff:  Or  to  an  opening 
statement? 

"Counsel  for  Defense:  No.  To  a  den^urrer, 
a  general  demurrer,  and  a  motion  to  exclude 
all  evidence  and  to  diamiss  the  case." 

The  matter  was  thereupon  submitted  to 
the  court,  and  thereafter  the  court  entered 
its  decree  of  dismissal.  In  the  recitals  of 
tttat  decree  the  following  language  appears: 

"Counsel  for  plaintiff  then  stated  to  the  oonrt 
the  facts  which  constitute  the  cause  of  action 
against  the  appearing  defendants  and  which  he 
expected  to  prove  at  the  trial,  whereupon  coun- 
sel for  the  defendants  moved  to  dismiss  the 
complaint  herein  and  to  render  Judgment  in 
favor  of  the  said  defendants  and  against  the 
plaintiff  upon  the  ground  and  for  tlie  reason 
that  the  facts  stated  by  the  plaintiff  do  not 
show  a  cause  of  action  against  the  said  de- 
fendants or  either  of  them." 

Whatever  may  have  been  the  reasons  in 
the  mind  of  the  court  for  its  conclusion  iu 
dismissing  the  case,  whether  upon  the  plead- 
ings alone  or  the  pleadings  supplemented  by 
the  opening  statement  of  counsel,  we  rest 
our  conclusion  and  order  made  herein  solely^ 
upon  the  question  of  the  sufficiency  of  the 
allegations  of  the  complaint  to  entitle  the 
plaintiff  to  the  relief  sought. 

It  does  not  appear  from  the  record  wheth- 
er the  estate  of  L.  E.  Riter  deceased  has 
ever  been  administered.  Whether  any  ad- 
ministrator has  ever  been  appointed,  and, 
if  so,  whether  the  estate  tias  l>een  closed 
and  the  administrator  discharged,  or  wheth- 
er the  title  to  the  real  property,  the  proceeds 
of  which  are  in  question,  was  ever  confirm- 
ed In  his  heirs  at  law  by  a  decree  of  distri- 
bution is  not  disclosed.  The  allegations  are 
that  after  the  death  of  I^evi  E.  Rlter  the  de- 
fendants Riter,  "as  his  sole  heirs  at  law," 
knowing  the  condition  of  the  trust  sold  the 
property  In  question  and  received  the  pro- 
ceeds thereof  and  applied  them  to  their  own 
use.  There  is  no  allegation  that  upmi  the 
settlement  of  the  partnership  aflblrs  the 
amount  now  claimed  to  be  wrongfully  In 
the  possession  of  the  defendants  would  not 
be  payable  to  them  by  right  of  their  heir- 
ship from  the  assets  of  the  partnership. 
Neither  is  there  an  allegation  that  the 
amount  sought  to  be  recovered  is  required 
or  needed  to  pay  the  partnership  debts  or 
the  expenses  of  administering  the  affairs  of 
said  partnership.     In   short,  there  are  no 
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facts  stated  In  the  complaint  showing  a^ 
right  in  the  plalntiiT  to  the  proceeds  of  the 
sale  of  the  real  property  as  against  the  de- 
fendants after  an  adjustment  of  the  part- 
nership affairs.  For  anght  that  appears  in 
the  complaint,  after  an  accounting  and  set- 
tlemmt  of  the  partnership  affairs,  not  only 
all  of  the  amount  now  claimed  to  be  wrong- 
fully held  by  defendants  might  be  due  them, 
but  a  larger  amount  might  be  found  to  be 
coming  to  them  from  said  partnership.  .As 
has  been  well  stated  by  the  Supreme  Court 
of  Montana  In  Silver  v.  Eakins,  55  Mont. 
210,  175  Pac.  877,  to  require  the  defendants 
to  pay  the  money  to  the  plaintiff  in  this  ac- 
tion when  it  might  be  found  upon  an  ac- 
counting that  they  are  entitled  to  retain  it 
and  would  receive  it  back  "would  be  an  idle 
ceremony." 

[I]  The  great  weight  of  authority  seems 
to  be.  In  this  country  at  least,  that,  before 
one  partner  can  compel  another  partner  to 
pay  what  is  claimed  to  be  an  indebtedness 
to  the  partnership,  it  must  be  first  ascer- 
tained that  the  amount  is  necessary  in  set- 
tling the  partnership  affairs,  or  that  the 
amount  owing  by  such  partner  is  a  greater 
amount  than  he  would  be  entitled  to  receive 
upon  striking  a  balance  and-  finding  the  in- 
terest of  each  partner  In  the  assets  of  the 
partnership.  Sliver  v.  Eaklns,  supra; 
Baugbman  t.  Hebard  (Okl.)  166  Pac.  88 ; 
M.cGorray  v.  O'Connor  (C.  C.)  79  Fed.  861; 
RobertsMi  v.  Burrell,  110  Cal.  568,  42  Pac. 
1086;  KwapU  v.  BeU  Tower  Co.,  65  Wash. 
583,  104  Pac.  824;  Kirbys  Ex't,  v.  LaHe 
Shore  &  M.  S.  R.  Co.  (O.  C.)  14  Fed.  261; 
Adams  v.  Church,  42  Or.  270,  70  Pac.  1037, 
GO  L.  R.  A.  782,  85  Am.  St  R^.  740;  Dar- 
row  v.  Calkins,  154  N.  Y.  603,  49  N.  B.  61, 
48  L.  R.  A.  302,  61  Am.  St.  Rep.  637. 

[2]  It  should  be  remembered  that  the  Judg- 
ment sought  against  defendants  is  for  the 
sale  price  of  real  property  the  title  to  which 
was  in  L.  B.  Riter  deceased  at  the  date  of 
liis  death.  The  title  to  such  property  de- 
scfflids  as  real  estate  to  the  heirs  subject 
only  to  the  equity  of  the  surviving  partner 
to  have  It  applied  primarily  to  the  trust  for 
which  it  was  acquired.  Adams  v.  Church, 
supra;  Darrow  t.  Calkins,  supra. 

By  the  provisions  of  Comp.  Laws  Utah 
1917,  i  7724,  the  surviving  partner  is  enti- 
tled to  possession  of  the  partnership  assets 
and  has  the  right  to  settle  its  business.  He 
is  also  cliarged  with  the  duty  of  settling  the 
affairs  of  the  partnership  without  delay,  and 
to  account  with  the  executor  or  administrator 
of  a  deceased  partner,  and  to  pay  over  to  him 
such  balance  as  might  be  payable  to  him  in 
right  of  the  decedent.  The  section  will  be 
found  in  full  in  the  opinion  of  this  court  in 
In  re  Tripp's  Estate,  170  Pac.  976. 

[3]  By  ttiat  statute  it  is  made  the  duty  of 
the  surviving  partner  to  account  for  what- 
ever property  is  in  his  possession  that'  right- 
fully belongs  to  the  deceased's  personal  rep- 


resentative after  a  settlement  and  adjust- 
ment of  the  partnership  affairs.  It  is  also 
the  duty  and  right,  upon  the  death  of  the 
surviving  iMirtner,  of  his  administrator  or 
executor  to  proceed  with  a  settlement  of 
the  partnership  affairs  and  to  account  with 
the  representative  of  the  first  deceased  part- 
ner. Sharp  v.  Sharp,  180  Pac.  580.  See 
also.  Galbralth  v.  Tracy,  153  Hi.  64,  88  N. 
E.  937,  28  L.  R.  A.  129,  46  Am.  St.  Rep.  867. 

[4]  The  allegations,  contained  in  the  com- 
plaint, that  the  defendant  Lyman  is  beyond 
the  Jurisdiction  of  the  courts  of  this  state, 
has  not  now  and  never  has  had  any  of  the 
property  of  the  said  partnership,  and  has 
refused  to  take  any  action  looking  to  an 
adjustment  of  the  x>artnership  affairs,  are, 
in  our  opinion,  sufficient  to  authorize  the 
plaintiff,  as  administrator  of  the  last  sur- 
viving partner  within  the  Jurisdiction  of  the 
courts  of -this  state,  to  institute  and  main- 
tain an  action  of  this  nature,  provided  the 
complaint  contains  the  necessary  allegations 
to  entitle  the  administrator  to  the  relief 
sought 

Appellant  contends  that  its  position  is 
supported  by  the  opinion  of  this  court  in 
Mills  V.  Gray,  50  Utah,  224,  167  Pa&  358. 
The  partnership  relation  discussed  in  that 
opinion,  if  it  were  really  a  partnership,  was, 
as  stated  by  the  writer  of  that  opinion,  "If 
we  consider  the  plaintiff  and  defendant 
partners  in  that  venture,  the  partnership 
was  very  limited  Indeed."  The  plaintiff 
and  defendant  in  that  action  were  shipping 
ore  taken  from  certain  leased  premises  and 
each  party  received  a  certain  per  cent  of 
the  net  proceeds.*  It  was  their  custom, 
upon  each  shipment  and  upon  the  receipt  of 
the  proceeds,  to  then  and  there  divide  the 
sum  between  themselves  according  to  their 
respective  Interests.  There  was  no  general 
partnerslilp.  The  arrangement  between 
them  related  wholly  ta  the  mining  and  ship- 
ping of  this  particular  ore  and  the  division 
of  the  proceeds  between  them  at  the  comple- 
tion of  each  shipment  The  relationsliip 
existed  only  for  a  few  months.  Upon  re- 
ceipt of  the  returns  from  the  last  shipment 
the  defendant  declined  to  pay  to  the  plain- 
tiff the  amount  due  him  under  the  agree- 
ment, and  thereupon  suit  was  instituted. 
The  court  rightfully  held  that  he  was  en- 
titled to  recover  under  the  particular  facts 
in  that  case. 

[f]  We  can  see  no  reason  why  the  plain- 
tiff, under  the  facts  alleged,  could  not  main- 
tain an  action  against  the  defendants  for  a 
general  accounting  of  the  partnership  af- 
fairs, if  it  is  made  to  appear  that  an  ac- 
counting is  necessary,  coupled  with  an  addi- 
tional allegation  that  the  estate  of  Riter, 
deceased,  has  been  closed  and  the  personal 
representative  released  from  further  duty  in 
tlte  administration  of  his  estate.  Under  that 
state  of  facts,  defendants  would  be,  not  only 
the  real  parties  in  interest,  bat  the  only 
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parties  in  interest  Moreover,  tbere  does 
not  seem  to  be  any  reason,  U  the  defendants 
Rlter  have  property  which  they  received 
from  the  estate  of  Levi  E.  Biter,  deceased, 
as  heirs  at  law,  wliicb  prop^ty  is  part  of 
the  assets  of  the  partnership,  why  an  action 
could  not  be  maintained  against  them  joint- 
ly with  the  administrator,  if  the  adminis- 
tration has  not  been  terminated.  In  either 
case  they  are  the  Interested  parties,  and  as 
such  would  become  necessary  parties. 

There  are  other  questions  discussed  in 
the  briefb  of  counsel,  but  as  the  questions 
considered  must  result  in  an  affirmance  of 
the  judgment  it  will  be  onnecessary  to  con- 
sider anything  additional. 

The  judgment  of  the  lower  court  Is  affirm- 
ed, with  costs. 

CORFMAN,  O.  J.,  and  PRICK,  WEBER, 
and  THURMAN,  JJ.,  concur. 


FRANKLIN,  Justice  of  Peace,  et  al.  v.  BAR- 
rAN.     (No.  9847.) 

(Supreme  Court  of  Colorado..   July  6,  1920.) 

1.  Justices  of  the  peace  <s=>54(l)— Jurlsdletloa 
not  lost  by  calling  in  ether  Justice  to  attend 
trial  and  continue  case. 

Wiiere  justice  of  the  peace  was  sick  at  the 
date  set  for  the  trial  and  called  in  another 
justice  to  attend  at  the  time  and  place  fixed  for 
the.  trial  under  Rev.  St.  1908,  §  3893,  and  where 
the  only  action  taken  by  the  latter  justice  was 
to  attend  and  continue  the  cause  at  the  re- 
quest of  the  former,  and  to  direct  a  summons 
to  issue  to  bring  in  another  defendant,  the 
former  justice  of  peace  did  not  lose  jurisdiction 
to  try  cause. 

2.  Justices  of  the  peace  «=» 1 94 (I)— Rendition 
of  Judgment  after  calling  In  other  Justice  to 
continue  cause  not  revlewaUe  by  certiorari. 

Action  of  justice  of  the  peace  in  rendering 
judgment  after  having  called  in  another  justice 
of  the  peace  to  attend  at  the  time  and  place 
fixed  for  the  trial  under  Rev.  St.  1908,  S  3893, 
and  to  continue  the  cause,  is  not  reviewable  by 
certiorari  on  the  ground  that  former  justice  of 
peace  bad  lost  jurisdiction  in  the  cause;  there 
being  a  right  of  appeal. 

3.  Certiorari  «»5(l)— Will  not  He  where  there 
Is  a  right  of  appeal. 

Certiorari  will  not  lie  where  there  is  a  right 
of  appeal. 

Error  to  District  Court,  Montrose  (bounty; 
Thomas  J.  Black,  Judge. 

Certiorari  by  Earl  Barian  against  W.  H. 
Franklin,  Justice  of  the  Peace,  and  anotner, 
to  review  a  judgment  rendered  by  named  de- 
fendant. Motion  to  quash  writ  overruled, 
and  the  judgment  set  aside,  and  defendants 


bring  error  and  apply  tor  a  supersedeas. 
Reversed. 

John  I^  Stivers  and  Paul  L.  Littler,  both  of 
Montrose,  for  plainttifB  in  error. 

Hugo  Sellg,  of  Montrose,  for  d^endant  In 
ernor. 

TELLER,  J.  Defendant  in  error  was  de- 
fendant in  an  action  before  Frankltn,  a  jus- 
tice of  the  peace,  and,  judgment  having  gone 
against  him,  sued  out  from  the  district  court 
a  writ  of  certiorari,  alleging  that  said  justice 
of  the  peace  had  exceeded  his  Jurisaictlon  in 
the  matter  of  the  judgment  A  motion  to 
quash  the  writ  was  overruled,  and  the  judg- 
ment against  defendant  in  error  was  set  aside 
and  held  for  naught.  The  respondents  In 
that  proceeding  bring  the  case  here  on  error. 

It  a^iears  that  the  said  EYanklln,  justice 
of  the  peace,  before  whom  the  cause  against 
defendant  in  error  was  pending,  was  sick  on 
the  date  of  trial;  that  thereupon  one  John- 
son, the  nearest  justice  of  the  peace,  was,  at 
the  request  of  Franklin,  called  in  to  attend 
at  the  time  and  place  ^ed  for  trial,  as  pro- 
vided by  section  3893,  R.  S.  1908.  He  so  at- 
tended and  continued  the  cause.  The  record 
shows  that  Johnson  several  times,  at  the  re- 
quest of  Franktin,  continued  the  cause.  The 
last  continuance  made  by  him  was  to  Feb- 
ruary 4,  1920,  at  which  date  the  cause  was 
tried  before  Franklin ;  the  defendant  not  ap- 
pearing. 

[1-S]  The  motion  to  quash  Uie  writ  of  certi- 
orari was  made  upon  ttie  ground  that  the  pe- 
titioner had  an  adequate  remedy  by  appeal. 
For  defendant  in  error,  it  Is  insisted  that 
the  cause  was  pending  before  Johnson,  and 
not  before  IVanklin,  and  that  the  record 
shows  that  the  former  was  called  In  to  try 
the  cause.  We  do  not  so  read  the  record. 
Its  recitals  are  that  each  time,  at  the  re- 
quest of  Franklin,  the  cause  was  continued. 
It  Is  true  that  on  one  occasion,  at  the  re- 
quest of  the  plaintitr,  Johnson  directed  sum- 
mons to  issue  to  bring  in  another  defendant 
That  is  the  only  action  taken  by  him  aside 
from  the  continuances.  The  statute  gives 
him  authority  to  try  the  cause,  but  as  long 
as  he  did  not  attempt  to  exercise  such  au- 
thority, and  as  his  record  shows  that  he  was 
at  all  times  actfng  merely  as  a  substitute  for 
Franklin,  tbere  is  no  ground  for  the  claim 
that  Franklin  bad  lost  jurisdiction  of  the 
catise.  We  see  no  reason  why  the  defoid- 
ants'  rights  would  not  have  been  fully  pro- 
tected by  appeal,  and  counsel  suggests  no 
such  reason.  Tbere  being  a  right  of  appeal, 
certiorari  does  not  lie. 

It  appears  then  that  it  was  error  to  Issue 
the  writ  <uid  the  Judgment  is  accordingly 
reversed. 

GARRIGUES,  a  J.,  and  BURKE,  J., 
concur. 


«s»For  other  cases  see  same  topic  and  KBY-NUMBEiR  In  all  Key-Numbered  Dleasts  and  Indexes 
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UNTTED  CIGAR  STORES  CO.  OP  AMER- 
ICA y.  PEOPLE.  (No.  9681.)  (Supreme  Court 
of  Colorado.  July  6,  1920.)  En  Banc.  "Error 
to  District  Court,  City  and  County  of  Denver; 
Francia  B.  Bouck,  Judge.  Proceeding  by  the 
People  of  tbe  State  of  Colorado  agrainst  the 
United  Cigar  Stores  Company  of  America. 
Judgment  against  defendant,  and  it  brings  er- 
ror.' Reversed  and  remanded,  with  directions  to 
dismiss  the  complaint.  O'Donnell  8c  Graham,  of 
Denver  (George  W.  Musser,  of  Denver,  of  coun- 
sel), for  plaintiff  in  error.  Victor  E.  Keyes, 
Atty.  Gen.,  and  Forrest  C.  Northcutt,  Asst. 
Atty.  Gen.,  for  the  People. 

PER  CURIAM.  This  case  Is  one  InToIving 
the  same  matter  determined  in  Denver  v.  Frue- 
anfl,  39  Colo.  20,  88  Pac.  389,  7  I*  R.  A.  (N.  S.) 
1131,  12  Ann.  Gaa.  621,  and  Denver  v.  United 
Cigar  Stores  Ca,  announced  May  3,  1920,  and 
reported  in  189  Pac.  848,  as  to  the  validity  of 
so-called  trading  stamps.  These  two  decisions 
are  controlling  on  this  application  for  super- 
sedeas, and  are  dedstre  of  the  merits  of  the 
case.  The  judgment  is  reversed,  and  the  cause 
remanded  to  the  trial  court,  with  directions  to 
dismiss  the  complaint.  Judgment  reversed,  and 
cause  remanded,  with  directions. 


DECKER)  T.  DECKER.  (No.  4021.)  (Su- 
preme Court  of  Montana.  Sept.  9,  1919.)  Ap- 
peal from  District  Court,  Ravalli  County;  Asa 
Ii.  Duncan,  Judge.  L.  O.  Johnson  and  EX  M. 
Tucker,  both  of  Hamilton,  for  appellant.  H.  O. 
Packer  and  E.  C.  Kurtz,  both  of  Hamilton,  for 
respondent. 

PER  CURIAM.  Pursuant  to  stipulation  of 
parties  hereto,  tbe  appeal  herein  b  this  day 
dismissed. 


DUGAN  ▼.  APEX  MINING  CO.  et  al.  (No. 
4526.)  (Supreme  Court  of  Montana.  Dec.  17, 
1919.)  Appeal  from  District  Court,  Silver  Bow 
County.  N.  A.  Rotering,  of  Butte,  for  respond- 
ent 

P^R  CURIAM.  Upon  motion  of  respondent, 
the  appeal  in  this  cause  is  hereby  dismissed. 


JOHNSON  V.  BURTON.  (No.  4527.)  (Su- 
llreme  Court  of  Montana.  Dec.  17,  1919.)  Ap- 
peal from  District  Court,  Yellowstone  CJonnty. 
R.  O.  Lnnke,  of  Sidney,  for  respondent 

PER  CURIAM.  The  motion  of  respondent  to 
dismiss  the  appeal  herein  is  granted,  and  the 
appeal  accordingly  dismissed. 


I-ADD  &  TIIiTON  BANK  v.  LHPPBR.  (No. 
4043.)  (Supreme  Court  of  Montana.  Nov.  8, 
1919.)  Appeal  from  District  Court,  'Fergus 
County;  Roy  BL  Ayera,  Jodfe.    Chas.  J.  Mar- 


shall, of  Lewlstown,  for  appellant    E.  K.  C!hea- 
dle,  of  Lewistown,  for  respondent. 

PEiR  CURIAM.  Pursuant  to  stipulation  of 
the  parties  hereto,  the  appeal  in  the  above-en- 
titled cause  is  this  day  'dlBmissed. 


PEPIN  V.  BROADWATER.  (Nos.  4427, 
4428.)  (Supreme  Court  of  Montana.  Sept  15, 
1919.)  Appeals  from  District  Court,  Hill  Coun- 
ty; John  A.  Matthews,  Judge.  Wellington  D. 
Rankin,  of  Helena,  for  appellant  L.  V.  Bean- 
lien  and  A.  F.  Lamey,  both  of  Havrc,  and  Nor- 
rls  ft  Hurd,  of  Great  Falls,  for  respondent. 

PER  CURIAM.  Tbe  appeals  in  the  above-en- 
titled causes  are  this  day,  by  stipulation  of  the 
parties  dismissed. 


PBPIN  y.  BROADWATER.  (No.  4426.) 
(Supreme  Court  of  Montana.  Oct  80,  1919.) 
Api>eal  from  District  Court,  Hill  County;  John 
A.  Matthews,  Judge.  Wellington  D.  Rankin, 
of  Helena,  for  appellant  L.  V.  Beanlieu  and 
A.  F.  Lamey,  both  of  Havre,  and  Norris  & 
Hurd,  of  Great  6*8118,  for  respondent 

PER  CURIAM.  Upon  motion  of  appellant, 
supported  by  stipulation  of  the  parties,  the  ap- 
peal in  the  at>ove-entitled  cause  is  hereby  dis- 
missed. • 


STATE  y.  TOT  DOU  et  al.  (No.  4104.) 
(Supreme  Court  of  Montana.  May  28,  1919.) 
Appeal  from  District  Court,  Yellowstone  Cioun- 
ty;  Geo.  W.  Pierson,  Judge.  Nichols  &  Wilson, 
of  BUllngs,  and  John  O.  Brown,  of  Helena,  for 
appellants.  S.  C.  Ford,  Atty.  Gen.,  and  Frank 
Woody,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Pursuant  to  stipulation  of 
the  parties  herein,  the  appeal  In  the  above- 
entitled  cause  Is  hereby  dismissed. 


STATE  ex  rel.  ANDERSON  y.  OLIVER  et 
al.  (No.  4409.)  (Supreme  Court  of  Montana; 
Sept  9,  1919.)  Appeal  from  District  Court, 
Dawson  County;  C.  C.  Hurley,  Judge.  S.  C. 
Ford,  Atty.  Gen.,  for  appellant 

PER  CURIAM.  The  stay  of  proceedings 
heretofore  granted  in  the  above-entitled  cause 
is  hereby  set  aside,  and  the  appeal  .taken  here- 
in is  dismissed. 


STATE  ex  rel.  CASTEBL  y.  STATE 
BOARD  OF  EXAMINERS  et  al.  (No.  4533.) 
(Supreme  Court  of  Montana.  Dec.  18,  1919.) 
Original  application  for  injunction.  Gunn, 
Rbscb  &  Hall  and  Chas.  B.  Pew,  all  of  Helena, 
for  plaintiff.  S.  G.  Ford,  Atty.  Gen.,  for  de- 
fendants. 

PER  CURIAM.  The  court,  after  consider* 
tion,  is  of  the  opinion  that  the  act  of  the  l^;is- 
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lative  assembly  (chapter  105,  Laws  of  1919), 
the  validity  of  which  the  plJaintiff  assails  on 
constitutional  gronnds,  is  not  open  to  the  sev- 
eral objections  made  to  it.  It  is  therefore  order- 
ed and  adjudged  that  the  demurrer  to  the  com- 
plaint herein  interposed  by  the  defendants  be, 
and  it  is  hereby,  sustained,  and  the  action  dis- 
missed. 


STATE  ex  rel.  CONLBT  v.  DISTRICT 
COURT  et  al.  (No.  4401.)  (Supreme  Court 
of  Montana.  April  19,  1910.)  Original  Appli- 
cation for  Writ  of  Supervisory  Control  to  the 
District  Court  of  the  Tliird  Judicial  District; 
George  B.  Winston,  Judge.  S.  C.  Ford,  Atty. 
Gen.,  and  Frank  Woody,  Asst.  Atty.  Gen.,  for 
relator. 

PER  CURIAM.  Application  for  writ  of  su- 
pervisory control  herein  was  this  day,  after  due 
consideration  by  the  court,  denied. 


STATE  ex  rel.  CONTINENTAL  OIL  CO.  v. 
DISTRICT  COURT.  (No.  4490.)  (Supreme 
Court  of  Montana.  Oct.  17,  1919.)  Original 
Apidication  for  Writ  of  Supervisory  Control 
Directed  to  the  District  Court  of  Silver  Bow 
County.  Nolan  &  Donovan,  of  Butte,  for  re- 
lator. 

PER  CURIAM.  Relator's  petition  for  writ 
of  supervisory  control  herein  was  this  day  pre- 
sented to  the  court,  and  after  due  consideration 
denied. 


STATE  ex  rel.  CUSTER  OOUNXX  v.  MUL- 
LENDORE  et  al.  (No.  4501.)  (Supreme 
Court  of  Montana.  Nov.  4,  1910.)  Appeal 
from  District  Court,  Custer  County ;  Charles  A. 
Taylor,  Judge.  P.  C.  Cornish,  of  Butte,  and 
Booth  &  McLemore,  of  Balcer,  for  appeliants. 
Frank  Hunter  and  George  W.  Farr,  both  of 
Miles  City,  for  respondent 

PER  CURIAM.  Upon  motion  of  the  re- 
spondent, the  appeal  In  this  cause  is  hereby  dis- 
missed. 


STATE  ex  reL  FORCUM  v.  BIBEE.  (No. 
4437.)  (Supreme  Court  of  Montana.  Sept.  9, 
1919.)  Appeal  from  District  Court,  Flathead 
County;  J.  A.  Thompson,  Judge.  Brennen  & 
Kendall  and  Noffsinger  &  Walchli,  all  of  Kalis- 
pell,  for  respondent 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  herein  is  this  day  granted,  and 
the  appeal  is  accordingly  dismissed. 


STATE  ex  rel.  FORD  v.  DISTRICJt  COURT 
et  al.  (No.  4508.)  (Supreme  0>urt  of  Mon- 
tana. Nov.  6,  1919.)  Original  Application  Di- 
rected to  the  District  Court  of  the  First  Judi- 
cial District  in  and  for  Lewis  and  Clark  Coun- 
ty; W.  H.  Poorman,  Judge.  Frank  Woody, 
Asst.  Atty.  Gen.,  for  relator. 

PER  CURIAM.  Relator's  application  for  a 
writ  of  supervisory  control  herein  is,  after  dne 
consideration,  denied. 


STATE  ex  rel.  LEE  v.  HUFPAKER  et  aL 
(No.  4506.)  (Suprwne  Court  of  Montana.  Nov. 
8,  1919.)  Original  Application  for  Writ  of  Su- 
pervisory Control  Directed  to  Geo.  W.  Huf- 
faker,  as  Sheriff  of  Lewis  and  Clark  County,  and 
A.'  J.  Lemkie,  Justice  of  the  Peace.  Galen  & 
Mettler,  of  Helena,  for  relatrix.  Frank  Woody, 
Asst.  Atty.  Gen.,  and  Jos.  R.  Wine,  Asst  Co. 
Atty.,  of  Helena,  for  respondents. 

PER  CURIAM.  After  considering  the  evi- 
dence introduced  by  the  respective  parties  upon 
the  issues  made  by  the  answer  of  the  respond- 
ent Lemkie  to  the  petition  for  writ  of  supervis- 
ory control,  it  is  ordered  and  adjudged  that  the 
order  to  show  cause  be  and .  the  same  is  hereby 
discharged,  and  the  application  dismissed,  Viat 
the  writ  of  habeas  corpus  issued  out  of  this 
court  on  November  4,  1919,  also  be  discharged, 
and  that  relatrix  be  committed  to  the  custody 
of  respondent  sheriCF. 


STATE  ex  rel.  MAEHLEOt  et  aL  v.  DIS- 
TRICT COURT  et  al.  (No.  4467.)  (Supreme 
Court  of  Montana.  Sept  2,  1919.)  Original 
Application^  for  Writ  of  Supervisory  Control 
Directed  to' the  District  Court  of  Fergus  Comi- 
ty ;  Jack  Briscoe,  Judge.  Blackford  &  Hiin- 
toon,  of  Lewistown,  for  relators. 

PER  CURIAM.  Relators'  application  for  a 
writ  of  supervisory  control  herein  was,  after 
due  consideration  by  the  court,  denied. 


STATE  ex  rel.  PHILBRICK  v.  DISTRICT 
COURT  et  al.  (No.  4493.)  (Supreme  Court  of 
Montana.  Oct.  17,  1919.)  Original  Application 
for  Writ  of  supervisory  Control  Directed  to 
the  District  Court  of  the  Eighth  Judicial  Dis- 
trict; H.  H.  Ewing,  Judge.  Galen  &  Mettler, 
of  Helena,  for  relatrix. 

PER  CURIAM.  Relator's  application  for 
writ  of  supervisory  control  herein  was,  after  due 
consideration  by  the  court,  denied. 


STATE  ex  rel.  WARD  v.  DISTRICT 
COURT  et  al.  (No.  4429.)  (Supreme  Court 
of  Montana.  June  18,  1919.)  Original  Appli- 
cation for  Writ  of  Supervisory  Control  to  the 
District  Court  of  Silver  Bow  County ;  John  V. 
Dwyer,  Judge.  Leslie  B.  Sulgrove  and  W.  N. 
Waugh,  both  of  Butte,  for  relatrix. 

PER  CURIAM.  After  due  consideration^  of 
the  application  for  writ  of  snpervisory  control 
herein,  it  is  by  the  court  denied. 


CRISP  V.  STATE.  (No.  A-^777.)  (Orfnr- 
inal  Court  of  Appeals  of  Oklahoma.  May  20, 
1920.)  Appeal  from  District  Court,  Grady 
County;  Will  Lynn,  Judge.  Charley  Crisp  was 
convicted  of  grand  larceny,  and  he  appeals. 
Appeal  dismissed  on  motion  of  plaintiff  in  er- 
ror, and  cause  remanded.  E.  Hamilton,  of 
Chickasha,  for  plaintiff  in  error.  W.  0.  Hall, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Charley 
Crisp,  was  convicted  in  the  district  court  of 
Grady  county  on  a  charge  that  he  did  take  and 
steal  five  automobile  casings  and  inner  tabes, 
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of  the  value  of  $75,  the  property  of  the  Gilkey- 
Jarboe  Hardware  Company,  and  in  accordance 
with  the  verdict  of  the  jury  he  was  sentenced 
to  be  confined  in  the  penitentiary  at  Granite 
for  a  term  of  two  years.  On  November  17,  1919, 
judgment  was  rendered.  On  May  13,  1920,  an 
appeal  therefrom  was  perfected  by  filing  in 
this  court  a  petition  in  error  with  case-made. 
On  May  26,  1920,  counsel  for  plaintiff  in  error 
filed  a  motion  to  dismiss  the  appeal  for  the 
reason  "that  plaintiff  in  error  no  longer  desires 
to  prosecute  the  same  and  has  begun  to  serve 
his  sentence  therein."  The  motion  to  dismiss 
is  sustained,  and  the  cause  is  remanded  to  the 
lower  court. 


HOLDBN  V.  STATE.  (No.  A-3455.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  May  29, 
ISSX)^    Appeal  from  District  Court,  Cleveland 


County;  F.  B.  Swank,  Judge.  Charles  Holden 
was  convicted  of  manslaughter  in  the  first 
degree,  and  he  appeals.  Appeal  dismissed,  on 
motion  of  plaintiff  in  error,  and  cause  remanded. 
Pruiett,  Sniggs  &  Patterson,  of  Oklahoma  City, 
for  plaintiff  in  error.  The  Attorney  General  and 
W.  G.  Hall,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error, 
Charles  Holden,  was  informed  against  for  the 
crime  of  murder,  allied  to  have  been  commit- 
ted on  the  24th  day  of  August,  1917,  by  shoot- 
ing one  Grover  Fulkerson  with  a  pistol.  Up- 
on bis  trial  he  was  found  guilty  of  manslaugh- 
ter in  the  first  degree,  and  his  punishment  fixed 
at  imprisonment  in  the  penitentiary  for  a  pe- 
riod of  four  years.  From  the  judgment  rendered 
on  the  verdict  he  appeals.  His  counsel  of  rec- 
ord have  filed  a  motion  to  dismiss  bis  appeal. 
The  motion  is  sustained,  and  the  cause  remand- 
ed to  the  trial  court. 
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ACCOUNT. 

I.  KIOHT  OF  ACTION  AND  BEFENSEa 

®=>l  (Kan.)  "Accounting"  imports  an  ad- 
justment of  accounts.— Apple  y.  Smith,  8. 

.  ACCOUNT  STATED. 

€=>4  (Cal.App.)  Execution  of  note  was  stating 
of  account.— Bledsoe  v.  Stockey,  217. 

ACTION. 

See  Dismissal  and  Nonsnit. 

m.   JOINDER.   SFI.ITTINO.   CONSOI.I> 
DATXON,  AND   SEVERANCE. 

€=959  (Cal.App.)  Allegations  of  complaints  in 
consolidated  actions  may  be  taken  together  to 
remedy  defects.— Tyler  v.  J.  I.  Metrovich  Bldg. 
Co.,  208. 

ADJOINING  LANDOWNERS. 

€s»IO(3)   (Cal.App.)  Evidence    showing    erec- 
tion of  high  fence  was  malicious. — ^Bar  Due  t. 
Cox,  1058. 
Spite  fence  statute  constitutional.— Id. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADOPTION. 

4=>3  (Cal.)  Statutory  requirements  must  be 
strictly  followed.— In  re  McGrew,  804. 
€=37  (N.MJ  Consent  of  putative  father  not 
required.— Bx  parte  Wallace,  1020. 
€=s>IO  (Cal.)  Only  court  of  county  of  petition- 
er's residence  has  jurisdiction  to  order  adop- 
tion.— In  re  McOrew,  804. 

€=»I2   (N.M.)  Notice  to  putative  fathernot  re- 
quired.—Ex  parte  Wallace,  1020. 
€=»I6  (Cal.)  Father  who  had  adopted  bastard 
has  sufficient  interest  to  attack  adoption  by  an- 
other.—In  re  McGrew,  804. 

ADULTERY. 

€=»I4  (Utah)  May  be  proved  by  circumstantial 
evidence.— State  v.  Odekirk,  777. 

Evidence  held  sufScient  to  sustain  conviction. 
-Id. 

ADVERSE  POSSESSION. 

I.   NATURE  AND  REQUISITES. 

(A)  Aeanialtlon  of  RIarhts  by  Preaerlptlon 
In  General. 

€=>I3  ([Wyo.)  Open,  notorious,  and  continued 
possession  under  color  of  title  sufficient.— Wal- 
lace V.  Chicago,  B.  &  Q.  R.  Co.,  999. 

(F)   Hoatlle  ClinFncter  of  Posseaalon. 

<S=>64  (Or.)  May  be  established  by  parol  gift— 
MiUer  v.  Conley,  301. 


<e=>85(4)  (Or.)  Evidence  of  gift  of  land  hy  fa- 
ther to  daughter  sufficient  to  initiate  possession. 
—Miller  v.  Conley,  301. 

AGENCY. 

See  Principal  and  Agent. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  €=»333. 

ANIMALS. 

€=>29  (Nev.)  Sheep  Comnrission  Law  not  un- 
reasonable, arbitrary,  or  discriminatory. — Ex 
parte  Goddard.  916. 

<S=>92  (Or.)  Trespass  to  herd  sheep  upon  un- 
fenced  land. — Brown  v.  McCloud,  578. 
€=>I00(4)    (Or.)  Damages       by       trespassing 
sheep  sufficiently  proven.— Brown  v.  McCloud, 
578 

APPEAL  AND  ERROR. 

See  Certiorari;  CViminal  Law,  «=s>1022-118e; 
Exceptions,  Bill  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  NATURE  AND  FORM  OF  REMEDY. 

€=»l  (Utah)  Right  of  appeal  statutory. — In  re 
Jones'  Estate,  783. 

<S=»4  (Cal.App.)  Appeal  is  remedy  where  no 
motion  to  vacate  judgment  lies. — Furlow  Press- 
ed Brick  Co.  v.  Balboa  Land  &  Water  Cp., 
1061. 

n.   NATURE   AND    GROUNDS   OF  AP< 
VELLATE  JURISDICTION. 

€=»I7  (Or.)  No  appeal  from  circuit  court  to 
circuit  court. — Nault  v.  Palmer,  346. 

III.   DECISIONS    REVliEWABIiE. 

(D)  Finality  of  Determination. 

€=>77(2)  (Utah)  No  appeal  from  order  ap- 
pointing special  administrator,  not  being  "final 
judgment.  — In  re  Jones'  Estate,  783. 
<S=380(3)  (CaLApp.)  Judgment  in  action  to 
quiet  title  not  interlocutory  to  necessitate  dis- 
missal of  appeal. — Olds  v.  Tborington,  496. 

(B)  Ifatnre,  Scope,  anU  Bffent  of  Ueclalon. 

€=999  (N.M.)  Question  on_attachment_appeal- 

ipre 
George,  1026. 


able  to   Supreme   Court. — First  Nat.  Bank  v. 


110  (Cal.App.)  Appeal  from  order  denying 
motion  for  new  trial  dismissed. — Gillons  v. 
Turner  Oil  Co.,  185. 

€=»IIO  (Cal.App.)  Order  on  motion  for  new 
trial  is  not  appealable.— McCahan  v.  McCahan, 
460. 

€=>IIO  (CaLApp.)  Appeal  does  not  lie  from 
order  denying  new  trial. — Bbumgara  v.  Gaz- 
vini,  854. 


190P.-71 


(1121) 


Digitized  by 


Google 


Appeal  aad  Error 


190  PACIFIC  RETORTEB 


1122 


•=9ll2  (Or.)  Toid  JDdgmeDt  entry  appealable. 

—School  Dirt.  No.  1  of  Clatsop  County  v.  Aa- 

toria  Conat.  Co.,  969. 

^=>II5  (Cal.App.)  No  appeal  lies  from  order 

vacating  aatiafaction  entered   bj  purchaser  of 

judgment  at  execution  sale.— Judnick  v.  Judnick, 

480. 

(F)  Hade  at  R«ndltioB,  For^,  mut  Batrr 
of  JndarmeBt  or  OrAcr. 

<=3l23  (Cal.App.)  Judgment  Arid  essential  as 
basis  for  appeal. — Universal  Film  Mfg.  Co.  v. 
Kerrigan,  475. 

IV.  RIGHT  OF  REVIEW. 

<A)   PemoBB  Entitled. 

4=^151(2)  (Cal.App.)  Princiimls  not  aggrieved 
by  judgment  entered  against  sureties  on  stay 
bond. — Judnick  v.  Judnick,  480. 

(B)   Batoppcl,  'Waiver,  or  Asreeaieata  Af- 
feetlaa;  Rlarkt. 

®=9i54(4)  (Cal.App.)  Sureties  consenting  to 
judgment  against  them  cannot  appeal. — Judnick 
v.  Judnick,  480. 

V.  FRESENTATIOlir  AMD  RE8ERVA- 

Tiox  nr  I.OWER  court  of 

OROUHDS   OF   REVIEW. 

(B)    Objections    nnd    Motion*    nnd    Rnllnra 
Tbereon. 

^=»205  (Or.)  Trial  court  must  be  shown  ma- 
teriality of  evidence  offered. — Janson  v.  Pacific 
Diking  Co.,  340. 

«=>2I5(I)  (Mont.)  Objection  to  instructions 
necessary. — Sanborn  Co.  v.  Powers,  900. 
«=923l  (3)  (OhI.)  General  objection  "objected 
to"  will  be  noted  where  it  clearly  appears  that 
the  admitted  evidence  was  prejudicial. — Mc- 
Donald V.  Strawn,  558. 

«=>232(2)  (C«lo.)  Defendant's  objections  held 
not  to  show  any  objection  to  direct  proof  of 
his  financial  status. — Smillie  v.  De  Mendoza, 
5.33. 

^=»237(l)  (Okl.)  Failure  to  demur  to  evidence 
in  a  law  case  does  not  waive  exceptions  to  in- 
structions or  rulings. — McDonald  v.  Strawn, 
558. 

«=»237(3)  (Okl.)  Procedural  requisites  to  ob- 
tain review  of  sufficiency  of  evidence  to  go  to 
jury  in  a  law  case.— McDonald  v.  Strawn,  SOS. 
Nature  of  review  on  the  evidence  in  an  equity 
case  by  the  Supreme  Court  stated.— Id. 

(C)  Ezeeptlons. 

«=>265(l)  (Wash.)  Findings  must  be  excepted 
to  in  law  case.— Shelton  v.  Powers,  900. 

Findings  must  be  excepted  to  in  equity  case. 
— Id. 

(D)  Motions  for  ITew  Trlnl. 

^=>29S  (Cal.App.)  Excessiveness  of  damages 
reviewable  only  if  raised  by  motion  for  new 
trial.— WiHiums  v.  A.  K.  G.  Bus  Co.,  1030. 
^=3300  (Okl.)  Uu  tailurc  to  duly  file  motion 
for  new  trial  Supreme  Court  cannot  consider 
it  or  review  trial  errors.— J.  K.  Watkins  Medical 
Co.  v.  Lizar,  5.j2. 

<t=3302(2)  (Cal.)  Right  to  complain  of  error  in 
record  not  lost  by  failure  to  as.scrt  in  motion 
for  new  trial.— Massachusetts  Bonding  &  In- 
surance Co.  V  Ijos  Angeles  U.  Corporation,  IGl. 
€=3302(3)  (Kan.)  Refusal  of  ofTer  of  testimo- 
ny huld  not  erroneous,  where  not  produced  at 
hearing  of  motion  for  new  trial.— \\  iKsey  State 
Bank  v.  Amend.  730. 

^=3302(3)  (Kan.)  Improper  evidence  not  pro- 
duced on  motion  for  new  trial  cannot  be  con- 
sidered.— Gigoux  v.   Henderson,  10!<2. 

VL  PARTIES. 

^=»330(l)  (N.M.)  .\ppeal  will  be  dismissed 
where  appellant  has  parted  with  his  iuterost 
and  taken  inconsistent  position. — Murdorf  v. 
Normcnt,  736. 


Vn.   REQUISITES  AKB  PROCEEDDIGS 

FOR  TRAH8FER  OF  CAUSE. 

(A)  TiBse  of  TmUlmm  Praceedlaca. 

^^356  (N.M.)  On  failure  to  appeal  in  time. 
appeal  dismissed. — Simmers  v.  Boyd,  732. 

(B)  Petition    or    Prayer.    Allowaaee.    aa« 

CertlBeate  or  AflidaTlt. 

®=>36l(l)   (Okl.)  There   mast   be   petition  in 
error,  setting  forth  error  complained  of.— Ster- 
ling y.  Boucher,  1060. 
Petition  in  error  is  jurisdictional.— Id. 

(C)  Payment  of  Foes  or  Costa,  and  Bonds 

or  Otker  Secarlttea. 

€=371  (CaLApp.)  Stenographic  reporter  can- 
not refuse  to  prepare  transcript  because  fee* 
are  not  prepaid. — Harris  v.  Burt,  1(^8. 

Appeal  will  be  dismissed  where  appellant  took 
no  steps  to  compel  reporter  to  prepare  tran- 
script.— Id. 

^=>395  (N.M.)  Circuit  coort  cannot  entertain 
appeal  where  cost  bond  is  not  duly  filed.— Kob- 
erson  v.  Citizens'  Lumber  Co.,  3o3. 
<S=>3»5   (N.M.)   On  failure  to  file  cost  bond  in 
time,  appeal  dismissed.— Simmers  v.  Boyd,  732. 

(D)  VTrlt  of  Error.   Citation,  or' HoU«e. 

<&=>4I7(I)  (Or.)  LiberaUty  should  be  indulged 
in  judging  sufficiency  of  notice  of  appeaL — Mc- 
Farland  v.  Hueners,  584. 

(S=34I9(I)  (Or.)  Notice  of  appeal  is  sufficient 
if  it  indicates  the  judgment  appealed  from. — 
McFarland  v.  Hueners,  584. 
^=>4I9(2)  (Or.)  Discrepancy  in  date  of  judg- 
ment not  fatal  to  notice  of  appeal. — McFarland 
V.  Hueners,  584. 

Notice  of  appeal  sufficient,  though  misstating 
date  of  formal  entry  of  judgment. — Id. 
«=9422  (Cal.App.)  Appeal     will    not    be   dis- 
missed for  defect  in  notice. — Patterson  v.  Pat- 
terson, 483. 

rX.   SUPERSEDEAS  OR  STAT  OF  PRO- 
OEEDIHOS. 

^»460(l)  (Cal.App.)  Defendant  appealing  ikeU 
required  to  deliver  possession  of  personalty  on 
demand,  where  no  stay  bond  executed. — Mort- 
gage Securities  Co.  of  California  v.  Pfaffman 
641. 

X.  RECORD  ARD  PR00EEDINO8  HOT 
IN  RECORD. 

(A)  Blatters  to  be  ShoTvn  by  Record. 

<8=»502(7)  (CaLApp.)  Granting  new  trial  heU 
reviewable,  in  absence  of  specifications  of  er- 
ror.— Furlow  Pressed  Brick  Co.  v.  Balboa  Land 
&  Water  Co.    1001. 

€=9511(3)  (Utah)  Ordera  extending  time  for 
bill  of  exceptions  attached  to  judgment  roll  not 
considered.— Ukon  Water  Co.  v.  Uooker,  778. 

(B)  Scope   and   Contents   of  Record. 

€=3534  (N.M.)  Grant  of  appeal  should  be 
shown  by  the  record  proper,  and  not  in  the  bill 
of  exceptions. — Boberson  v.  Citizens'  Lumber 
Co.,  353. 

(C)  Necessity  of  Bill  of  Exceptions,  Case. 

or  Statement   of  Faeta. 

€=3555  (N.M.)  Where  assignments  follow  ex- 
ceptions stricken,  the  cause  will  be  affirmed.— 
State  v.  Board  of  Com'rs  of  Guadalupe  County. 
-.iTil. 

€=>555  (Utah)  Assignments  depending  upon 
exceptions  not  considered  where  bill  stricken. — 
Ukon  Water  Co.  v.  Booker,  778. 

(D)  Contents,  Maklnc  and   Settlement   of 

Case  or  Statement  of  Faets. 

€=>568  (Okl.)  Notice    held    not    to   anthorise 

settlement  of  case-made  in  absence  of  defend- 
ant in  error.- Oknuilgoe  County  Business  Men's 
Ass'n  v.  Bryan,  l().S(i. 
Trial  judge's  absence  at  time  stated  in  notice 
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for  setUing  a  caBe-made  required  another  no-  • 
tice. — Id. 

<g=>574(2)  (N.M.)  Time  after  which  district 
court  judge  cannot  certify  transcript  or  settle 
bill  of  exceptions  stated. — Roberson  t.  Citi- 
cens'  Lomber  Co.,  353. 

(H)  Abatraeta  of  Record. 

«S358I(2)  (Colo.)  Objections  and  exceptions 
to  evidence  must  appear  in  abstract. — Zall  Jew- 
elry Co.  V.  Stoddard,  .506. 
«=»586(l)  (Goto.)  Court  may  decline  to  con- 
sider case  which  it  cannot  grasp  from  abstract. 
—Zall  Jewelry  Co.  v.  Stoddard,  506. 

(F)   Making,    Foma,    and   Reqnlaltea    o< 
Transcript  or  Return. 

«=9596  (N.M.)  Appellant's  duty  to  mal(e  tran- 
script comply  with  statute  stated. — Norment  v. 
Mardorf,  733. 

«s>607(2)  (N.M.)  Appellant  taking  •  up  less 
than  entire  record  must  set  forth  in  pwecipe 
questions  desired  to  be  reviewed. — Norment  v, 
Mardorf,  733. 

(G)   Antkcntlcation   and    Certlflcatlpn. 

«=>6t6(2)  (Cal.App.)  Affidavits  used  on  mo- 
tion must  be  authenticated  by  judge.— Espinosa 
V.  Gould,  481. 

^is>6l6(2)  (Idaho)  Certificate  as  to  papers 
used  on  hearing  of  motion  must  be  contained  in 
transcript. — Lyons  v.  Lambrix,  356. 

(HI   Tranamiaalon,  FlIInar>  Prlntlnci  and 
Ser-rice  of  Coplea. 

^=>627(2)  (Or.)  Appeal  will  be  dismissed 
where  transcript  is  not  filed  within  30  days. — 
Russell  v.  Smith,  715. 

(I)    Defects,   o)kjections.   Amendment,    and 
Correction. 

€=»635(2)  (Wyo.)  Where  record  showed  no 
judgment  rendered,  writ  of  error  dismissed.— 
lAramie  Grocery  Co.  v.  Bell,  665. 
^=3638  (Okl.)  Settlement  and  signing  of  case- 
made  without  notice  to  opposing  party  is  a 
nullity. — Okmulgee  County  Business  Men's 
Ass'n  v^.  Bryan,  1086. 

«=»65S(2)  (Utah)  Bill  of  exception,  not  shown 
to  have  been  settled  within  time  as  extended, 
stricken. — Ukon  SVater  Co.  v.  Rookcr,  778. 
€=»656(l)  (Wyo.)  Appellant  may  amend  rec- 
ord to  make  it  conform  to  statute. — Boatman 
V.  Miles,  1002. 

«=>659(3)  (CaLApp.)  Application  could  not  be 
made,  on  appeal  for  order  directing  preparation 
of  supplementary  transcript. — Espinosa  ▼. 
Gould,  '^l. 

«=»660(2)  (N.M.)  Appellant  taking  ui>  less 
than  the  entire  record  cannot  suggest  diminu- 
tion or  apply  for  certiorari  to  supply  the  same. 
—Norment  v.  Mardorf,  733. 

(K)  4neatlona  Preacnted  for  Rerlevr. 

4s>67l(7)  (Colo.)  Assignment  based  on  docu- 
ment not  in  abstract  will  not  be  considered. — 
Zall  Jewelry  Co.  v.  Stoddard,  606. 
4=>673(2)  (Cal.App.)  Court  cannot  know 
terms  of  bill  of  lading  when  not  before  it. 
— Pioneer  Fruit  Co.  v.  Southern  Pac.  Co.,  50. 
^»679(2)  (Colo.)  Alleged  defective  pleading 
will  not  be  considered  where  not  set  out  and 
error  not  assigned. — Zall  Jewelry  Co.  v.  Stod- 
dard, 506. 

«=»679(2)  (N.M.)  Duty  of  appellant  to  perfect 
record  stated. — Jamison  v.  McMillen,  726. 
^=»704(2)  (N.M.)  Appeal  presents  no  question 
without  findings  and  conclusions  in  another 
cause  stipulated  to  he  controlling. — Itoberson 
V.  Moise  Bros.  Co.,  354. 

^=>706(3)  (Okl.)  Unless  evidence  on  former 
trial  is  brought  up  on  appeal,  probate  change 
in  result  cannot  be  determined;  evidence  at 
former  trial,  considered  on  motion  for  «ew 
trial,  may  be  so  brought  to  Supreme  Court.— 
Chortney  v.  Curry,  387. 


SO.  ASSIONBIEIfT  OF  ERROKS. 

<&=37I9(4)  (Colo.)  Alleged  defective  pleading 
will  not  be  considered  where  not  set  out  and 
error  not  assigned.- Zall  Jewelry  Co.  v.  Stod- 
dard. 506. 

<S=»733  (Idaho)  Specification  that  "Court  err- 
ed in  rendering  judgment"  held  defective. — 
Delap  V.  I^wson.  262. 

4=>743(2)  (Wash.)  Assignments  of  error  to 
evidence  must  refer  to  statement  of  -facts. — 
Shelton  v.  Powers,  900. 

ZH.    BRIEFS. 

^=9761   (Cal.App.)  Assigg^ents    of    error    in- 
sufiBrient. — Bar  Due  v.   Cox,  1056. 
$=3762   (Cal.App.)   Ground  abandoned  in  clos- 
ing brief  need  not  be  considered. — Patterson  v. 
Patterson,  483. 

^=>766  (CaKApp.)  Brief  not  complying  with 
rules  may  be  stricken. — McCahan  v.  McCaban. 
460.. 

®s>766  (CaLApp.)  On  appeal  under  alternative 
method  failure  to  print-  portions  of  record  held 
not  to  warrant  dismissal  of  appeal. — Kinderman 
V.  Shipley,  472. 

€=>766  (Wyo.)  Failure  of  brief  to  point  to 
evidence  not  ground  for  dismissal  where  claim 
of  no  evidence  is  made. — Boatman  v.  Miles, 
1002. 

$=»767(l)  (Cal.App.)  Brief  not  complying 
with  rules  may  be  stricken. — McCahan  v.  Mc- 
Cahan, 460. 

'&=>767(l)  (Idaho)  Brief  distinctly  enumer- 
ating in  argument  errors  relied  on  will  not  be 
stricken.- Noble  v.  Harris,  022. 
<S=3768  (Cal.A|kp.)  Failure  to  deny  statement 
conceded  truth  on  appeal. — Arnold  v.  La  Belle 
Oil  Co.,  815. 

<&=>77l  (Cal.App.)  Failure  of  husband  to  fur- 
nish counsel  fees  and  costs  no  excuse  for  fail- 
ing to  file  brief.— McCahan  v.  McCahan,  460. 
<&=>773(2)  (Idaho)  Failure  to  file  brief  withm 
time  no  ground  for  dismissal. — Noble  v.  Harris, 
922. 

Xin.  DUMISSAI.,  WITKD'aAWAI..  OR 
ABANDOmiENT. 

<=»78l(7)  (Mont.)  Dismissed  -where  appellant 
has  complied  with  order  appealed  from.— State 
v.  Mayor  of  City  of  Butte,  991. 
€=9790(3)  (Aril.)  Appeal  from  judgment  for 
defendant  in  possessory  action  dismissed  as 
moot.— Dey  v.  Laurel  Cafion  Mining  Co.,  S3. 

XVI.  REVIEW. 
(A)   Scope  and  Bxtent  In  General. 

<8=3854('l)  (Okl.)  General  judgment  will  not  be 
reversed  if  having  a  basis  in  any  one  of  sev- 
eral grounds. — Hines  v.  Olsen,  266. 
iS=856(5)  (Cal.App.)  Scope  of  review  of  or- 
der granting  new  trial  limited  by  form  of 
court's  order. — Kinney  v.  King,  8.34. 
€=>867(5)  (Cal.App.)  S<-ope  of  review  of  or- 
der denying  new  trial  stated. — Furlow  Pressed 
Brick  Co.  v.  Balboa  I>and  &  Water  Co.,  1061. 

(C)    Partlea  Entitled  to   Alleare  Error. 

i8=>877(4)  (Wash.)  Errors  against  defendant 
not  reviewable  on  plaintiff's  appeal.— Pioneer 
Mining  &  Ditch  Co.  v.  Davidson.  242. 
<£:=3877(6)  (Cal.App.)  Cruss-defendunts,  appeal- 
ing as  group,  could  not  complain  of  decree  af- 
fecting respective  rights.— De  Bairos  v.  Barlin, 
188. 

<&=3878(l)  (Idaho)  Entire  judgment  before 
appellate  court  on  general  appeal  without 
cross  appeal.— Uabido  v.  Furey,  73. 
«=»882(2I)  (Cal.App.)  Failure  to  request  re- 
porter's transcript  cannot  be  complained  of 
where  respondents  failed  to  give  notice  of  ter- 
mination of  proceedings  for  new  trial. — Stoner 
V.  Security  Trust  Co.,  500. 
®Es883  (Or.)  Party  cannot  complain  that  at- 
torney's fee  agreed  on  na  reasonable  was  includ- 
ed in  verdict.— McFarland  v.  Iluenera,  584. 
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(D)  Am^adiaenta.    Addltlosal   Frooto,   and 
Trial  of  Caaae  Anenr.' 

<&=>888(2)  (N.M.)  Defendant  litigating  mate- 
rial facts  omitted  from  complaint  cannot  ob- 
ject after  judgment,  and  complaint  may  be 
amended  on  appeal.— Jamison  t.  AIcMillen,  72tt. 

(ES)    Preriainptlons. 

€=>907(2)  (CaLApp.)  Presumption  ruling  of 
trial  court  supported  by  evidence. — Boland  v. 
Smith,  825. 

€=»907(2)   (CaLApp.)  Ruling    of   lower   court 
assumed  to  be  proper,  in  absence  or  evidence 
on  which  based.— Eminosa  v.  Gould,  481. 
®=»907(3)    (Colo.)  Wvidence  not  presented  by 
bill  of  exceptions  must  be  presumed  sufficient. 
— ^Bollen  V.  Woodhams,  427. 
«=s>909(l)  (Cal.App.)  Compliance   with   statute 
making  water  stock  appurtenant  to  land  pre- 
sumed to  support  judgment.— Woodstone  Marble 
&  Tile  Co.  V.  Dunsmore  Canyon  Water  Co.,  213. 
^=>9I6(I)   (Cal.)  No  presumption  as  to  bow 
pleading  was  entitled. — Jn  re  McGrew,  804. 
<E=5>93I(I)    (Colo.)   Presumed   that  question  of 
fact  was  resolved  by  court  for  prevailing  party. 
—Brown  v.  Hallett,  429. 

€=>93l(l)  (Colo.)  Evidence  viewed  in  light 
most  favorable  to  party  prevailing. — Gerard  v. 
Costen,  526. 

<g=93l(l)  (Idaho)  Findings    of    fact   literally 
construed. — Fehr  v.  Haworth,  24S. 
®=93l(6)   (Kan.)  Improper  evidence  received 
on  trial  before  court  presumed  disregarded. — 
Dana  v.  Kansas  Natural  Gas  Co.,  610. 
®s>93l(6)   (Kan.)  Only  competent  evidence  is 
presumed  to  have  been  considered  by  trial  court. 
— Laverty  v.  Larned  Oil  &  Gas  Co.,  596. 
€=>93l(6)   (Utah)  Court    presumed    to    have 
based  finding  on  evidence  free  from  objection. 
— Mntson  v.  Matson,  943. 
^=b93I(7)    (Cal.App.)  Assumed   on   appeal   in 
replevin  that  defenuant's  possession  was  within 
issues,  though  not  pleaded. — Pioneer  Truck  Co. 
V.  Hawley,  1037. 

<S=»932(I)  (Cal.App.)  That  motion  for  allow- 
ance of  counsel  fees  was  made  in  action  for 
separate  maintenance  held  presumed.— Sher- 
man V.  Sherman,  484. 

(V)  DIacretlOB  o(  liOiver  Coart. 

€=>960(l)  (Kan.)  Motion  to  separately  state 
and  number  is  addressed  to  trial  court's  discre- 
tion.—Small  v.  Small,  623. 
<g=3960(2)  (Ariz.)  Order  on  motion  to  make 
pleading  more  .definite  and  certain  will  not  be 
revised. — Shill  v.  Jones,  77. 
€=966(2)  (Kan.)  Continuance  on  account  of 
illness  of  juror  Acid  no  ground  for  reversal. — 
Schlesener  v.  Mott,  745. 

€=»977(l)  (Okl.)  Motion  addressed  to  discre- 
tion of  trial  court.- Swan  v.  Duncan,  678. 
€=>984(l)  (Nev.)  Whether  judgment  "more 
favorable"  than  that  offered,  as  affecting  costs, 
within  discretionary  determination  of  court  of 
jurisdiction.— Herring-Hall-Marvin  Safe  Co.  v. 
Balliet,  76. 

(O)  (knestlona  of  Fact,  Verdicts,  and  Flnd- 
Inga. 

4=>987(l)   (Okl.)  In  law  case  matters  of  fact 

are  not  reviewable. — McDonald  v.  Strawn,  558. 

«=»987(2)    (Ariz.)  Constitution     makes     jury 

finding  against  assumption  of  risk  conclusive. 

— Inspiration  Consol.  Copper  Co.  t.   ConweU, 

88. 

«=>987(2)   (Idaho)  Under  statute  verdict  sup- 

Eorted  by  conflicting  evidence  not  disturbed. — 
lisenby  v.  Intermountain  State  Bank,  355. 
€=»99l  (Kan.)  Result  of  an  accounting  not 
disturbed. — Robertson  v.  Wangler,  788. 
4t=>992  (Okl.)  Determination  that  secondary 
evidence  of  lost  writing  is  admissible  not  dis- 
turbed.—Choctaw  Lumber  Co.  v.  Waldock,  866. 
^=>994(2)  (Wastl.)  Determination  of  credibility 
of  witnesses  fot  jury,  and  not  Supreme  Court. 
—Clark  Lloyd  Lumber  Co.  t.  Puget  Sound  &, 
0.  Ry.  Co.,  226. 


9=3>99S  (Or.)  Opinion  evidence  as  to  value  of 
attorney's  services  not  binding. — TUlamook 
County  V.   Johnson,   159. 

®=>996  (Cal.App.)  Appellate  court  cannot  set 
aside  findings  supported  by  inferences  from 
facts  proved.— Dibble  v.  San  Joaquin  Light  & 
Power  Corporation,  198. 

<&=>999(l)    (Okl.)  Verdict  on  charge  properly 
submitting    applicable    law    is   .conclusive. — St. 
I/ouis-San  Francisco  Ry.  Co.  v.  Jcmes,  3K. 
€=>IOOI(l)  Verdict  not  disturbed  where  sup- 
ported by  evidence. 

—(Cal.)  Newman  v.  B.  B.  Overholtzer  Sons* 
Co.,  175; 

(N.M.)  First  Nat.  Bank  v.  George,  1026; 

(OKI.)  Tbornburgh  v.  Haun,  1083. 
®=»IOOI(l)   (Okl.)  Verdict  supported  by  some 
evidence  will  not  be  disturbed  in  the  absence  of 
prejudice.— Alamo  Nat.  Bank  of  San  Antonio  v. 
Dawson  Produce  Co.,  393. 
^s>IOOI(l)   (Okl.)  Judgment  on   verdict   sup- 
ported by  evidence  will  not  be  reversed. — Tulsa 
Fuel  &  Mfg.  Co.  V.  Gilchrist  Drilling  Co.,  399. 
©sjlOOId)   (Okl.)  Verdict  supported  by   evi- 
dence not  set  aside  as  contrary  to  evidence. — 
Katterhenry  v.  Williamson,  404. 
^=71002  Verdict  on  conflicting  evidence  not  re- 
viewed. 
—(Cal.)  Young  v.  Southern  Pac.  Co.,  36; 

(Colo.)   Smillie  v.  De  Mendoza,  533; 

(Mont.)   Sanborn  Co.  v.  Powers,  900; 

(Or.)  McDonald  v.  Supple,  315. 
$=>I002  (Ariz.)  Finding  of  proximate  cause 
not  disturbed,  though  evidence  warranting  in- 
ference was  contradicted. — Inspiration  Consol. 
Copper  Co.  v.  Conwell,  88. 
®=>I002  (Idaho)  Verdict  supported  by  sub- 
stantial evidence  not  disturbed.— Lyons  v.  Lam- 
brix,  356. 

€=31002  (Kan.)  Verdict  and  judgment  on  con- 
troverted evidence  conclude  the  facts. — Currant 
V.  Lenger,  432. 

€=>I002  (Wash.)  Determination  of  conflict  in 
evidence  for  jury,  and  not  Supreme  Court — 
Clark  Lloyd  Lumber  Co.  v.  Puget  Sound  C.  Ry. 
Co.,  226. 

(S=>I004(I)  (Cal.App.)  Grounds  for  setting 
award  aside  as  excessive  stated. — Williams  t.  ▲. 
R.  G.  Bus  Co.,  1036. 

€=>I005(4)  (Kan.)  Ruling  as  to  evidence  not. 
prejudicial,  where  judgment  was  based  on  an- 
other theory.— Wilsey  State  Bank  v.  Amend, 
739. 

<S=>I008(|)  (Colo.)  Where  court,  with  consent 
of  parties,  viewed  disputed  boundaries,  bis  find- 
ing is  entitled  to  additional  weight. — Board  of 
Com'rs  of  Ouray  County  v.  Board  of  Com'rs  of 
San  Juan  County,  666. 

«=s>l008(3)  (Colo.)  Appellate  court  may  draw 
its  own  conclusion  as 'to  documentary  evidence. 
— Gerard  v.  Costen,  526. 

<S=3lO09(3)  (Or.)  Opinion  of  trial  court  in 
equity  case  on  disputed  question  of  fact  entitled 
to  weight. — James  v.  Ward,  11U5. 
<S=3l009(4)  (Okl.)  Decree  not  disturbed  un- 
less clearly  against  evidence. — Swan  v.  Dun- 
can, 678. 

<S=»IOIO(l)  (Okl.)  Trial  court's  findings  of 
fact,  reasonably  supported  by  evidence,  will 
not  be  disturbed. — Union  Sav.  Ass'n  t.  Cum- 
mins, 869. 

€=3lOIO(l)  (Okl.)  Verdict  supported  by  any 
evidence  will  not  be  disturbed. — Southwestern 
Surety  Ins.  Co.  v.  Marlow,  672. 
<S=>I0I0(2)  (Mont.)  Findings  unsupported  by 
evidence.- Tuttle  v.  Pacific  Mut.  Life  Ins,  Co., 
993. 

®=>  1011(1)  Finding  on  conflicting  evidence  not 
disturbed. 

—(Cal.)  In  re  McGrew,  804;  (App.)  Stern  v. 
McDonald,  221;  Wilmot  t.  Moody,  639; 
Bamisb  v.  Reichenbach,  824;  Barr  Lumber 
Oo.  V.  Joy  Const.  Co.,  844;  Dhumgara  v. 
Oazvini,  854;    Conrad  v.  I.in  Plante,  1073; 

(Colo.)  Greenleea  v.  Cbezik,  067. 
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«=>IOII(l)   (CalApp.)  Conflict  in  cTidence  for' 
trial  court.— Mortgage    Securities  Co.-  of  Cali- 
fornia r.  PfaSmaD,  641. 

<g=»IOII(l)  (Idaho)  Judgment  not  disturbed 
because  of  conflict  in  evidence,  where  sustained 
by  proof. — Cllflford  v.  Lake,  714. 
<S=>IOII(l)  (Okl.)  Judgment  sustained  by 
weight  of  evidence  not  disturbed. — Peters  ▼. 
Bledsoe,  407. 

«=>  1011(1)  (Okl.)  Judgment  on  conflicting  evi- 
dence reasonably  supported  by  evidence  af- 
firmed.—Choctaw  Lumber  .Co.  v.  Waldock,  866. 
®=>I0I2(I)  (Mont.)  Supreme  Court  reverses 
findings  only  where  evidence  clearly  against 
them.— Willis  v.  Pilot  Butte  Mining  Co.,  124. 
®=>I0I2(I)  (Okl.)  Judgment  not  against  weight 
of  evidence  not  disturbed. — Hines  v.  Olsen,  266. 
^=»IOI2(i)  (Wash.)  Findings  must  be  con- 
firmed unless  evidence  preponderates  against 
them.— Di  Luck  v.  Bradner  Co.,  904. 
®=I0I5(5)  (Goto.)  Court  will  defer  to  trial 
court's  finding  as  to  quotient  verdict  on  motion 
for  new  trial. — Smillie  v.  De  Mcndoza,  533. 
«=>I0I7  (Colo.)  Finding  of  fact  of  the  trial 
court  is  conclusive,  though  part  of  testimony 
was  heard  by  referee. — Board  of  Com'rs  of 
Ourav  County  v.  Board  of  Com'rs  of  San  Juan 
County.  066. 

«=3l024(3)  (Kaa.)  Decision  aa  to  good  faith 
of  questions  asked  juror  on  hie  voir  dire  final. 
—Howard  v.  Marshall  Motor  Co.,  U. 

(H>  Harmleaa  Error. 

^=>I026  (Mont.)  Judgment  reversed  only  for 
error  materially  affecting  the  merits. — ^Montana 
Live  Stock  &  Loan  Co.  v.  Stewart,  985. 
«=9l03l(6)  (Aril.)  Instruction  allowing  im- 
proper measure  of  damages  will  be  presumed 
prejudicial. — Gilmore  v.  Wingate,  571. 
€=»I033(I)  (Or.)  Assumption  of  burden  by 
plaintiff  favorable  to  defendant  not  error  of 
which  latter  may  complain. — Winn  v.  Taylor, 
842.- 

<^=>I033(3)  (Cal.App.)  Exclusion  of  evidence 
favorable  to  the  other  party  harmless.— Edge 
V.  Bryan,  476. 

^=>I033(8)  (CaLApp.)  Error  as  to  damages 
ft«M  favorable  to  appellant.— Humphry  v.  Farm- 
ers' Union  &  MilUng  Co.,  489. 
i8s>l033(8)  (Colo.)  Seller  held  not  entitled  to 
complain  of  decree  of  rescission  entered  after 
judgment  for  purchase  money  in  law  action. — 
Keith  V.  Schuck.  530. 

«=>I039(I3)  (Kan.)  Verdict  for  balance  of 
salary  not  reversed,  because  petition  did  not 
allege  a  wrongful  discbarge.— Manross  v.  Uncle 
Sam  Oil  Co.,  619. 

<S=3|040(I6)    (Colo.)  Overruling  demurrer  for 
a  misjoinder  harmless  where  only  one  cause  of 
action  submitted.— Keith  v.  Schuck,  530. 
«=»I04I(2)    (CaLApp.)  Defendant     held     not 

grejudiced  by  leave  to  plaintiffs  to  amend. — 
ihumgara  v.  Gazvini,  8.54. 
«=>  1042(4)  (Mont.)  Befusal  to  strike  an  ad- 
mission from  complaint  not  prejudicial  to  de- 
fendant—Smith V.  Sullivan,  288. 
^=>I047(3)  (Idaho)  Admission  of  evidence  as 
to  damages  for  loss  of  pasture  held  not  prej- 
udicial.— Groefsema  v.  Mountain  Home  Co-op. 
Irr.  Co.,  350. 

®=3l048(6)  (Cal.App.)  Exclusion  of  cross-ex- 
amination as  to  witness'  intoxication  held  harm- 
less.—Grover  v.  Morrison,  1078. 
«=»I050(I)  (Kan.)  Admission  of  evidence  in 
ejectment  held  not  prejudicial. — ^Robertson  t. 
Wangler,  788. 

«=3 1050(1)  (Mont.)  Testimony  as  to  resale  at 
advance  harmless,  where  advance  price  was 
market  value. — Montana  Live  Stock  &  Loan  Co. 
V.  Stewart,  985. 

<=»I050(4)  (Utah)  Irregularity  in  evidence  of 
notice  of  defect  of  goods  held  harmless. — Con- 
solidated Wagon  &  Machine  Co.  v.  AVright,  937. 
«=>I052(7)  (Kan.)  Ruling  as  to  evidence  not 
prejudicial,  where  judgment  was  based  on  an- 


other theory.— Wilaey  State  Bank  v.  Amend, 
739. 

®=>I053(2)  (Mont.)  Withdrawal  of  evidence 
and  instruction  to  disregard  held  sufficient  to 
avoid  error.— Sanborn  Co.  v.  Powers,  990. 
€=:>  1053(3)  (Gal.)  Defendant  cannot  complain 
of  admission  of  ordinance  where  instructions 
construed  it  as  he  contended. — ^Newman  v.  E. 
E.  Overholtzer  Sons'  Co.,  175. 
^=>  1064(1)  (Ariz.)  Erroneous  instruction  not 
reversible  error  unless  prejudicial.— Mesa  City 
V.  Lesueur,  673. 

«=»I064(I)  (Colo.)  Instruction  for  plaintiff  if 
property  was  held  to  secure  gambling  debt,  if 
error.  Held  harmless. — Benish  v.  Jones,  5.SS. 
€=>  1064(1)  (Kan.)  Verdict  for  balance  of  sal- 
ary not  reversed,  because  instructions  were 
based  on  nnsound  theory. — ^Manross  v.  Uncle 
Sam  OU  Co.,  619. 

e=9l064(l)  (Kan.)  Erroneous  instruction  fteW 
harmless. — Lenox  Hall  v.  Seelye,  737. 
^=>I064(I)  (Kan.)  Instruction  that  if  plain- 
tiff held  notes  merely  for  collection  there  could 
be  no  recovery  held  not  reversible  error. — Wil- 
sey  State  Bank  v.  Amend,  739. 
4=>I064(I)  (Kan.)  In  action  for  destruction 
of  oil  well,  instructions  given  on  damages  held 
not  prejudicial. — McArthur  et  al.  vii  Independent 
Torpedo  Co.,  787. 

9=91064(1)  (Kan.)  Erroneous  instructions 
probably  misleading  the  jury  constitute  rever- 
sible error. — Gigoux  v.  Henderson,  1092. 
9=91064(1)  (Wash.)  Instruction  in  action  for 
destruction  of  log  boom  site  harmless. — Clark 
Lloyd  Lumber  Co.  v.  Puget  Sound  &  C.  Ry. 
Co.,  226. 

«=>  1064(4)  (Utah)  Poorly  worded  instruction 
held  harmless. — Consolidated  Wagon  &  Ikla- 
chine  Co.  v.  Wright,  937. 
9=>I067  (Kan.)  In  action  for  destruction  of 
oil  well,  instructions  refused  on  damages  held 
not  prejudicial. — ^McArthur  v.  Independent  Tor- 
pedo Co..  787. 

^=>I068(I)  (Kan.)  Ruling  on  instructions  A«I<{ 
not  erroneous  in  view  of  verdict. — Robertson  ▼. 
Wangler,  788. 

9s>l068(4)  (Ariz.)  Erroneous  instruction  as 
to  measure  of  damages  harmless.— Mesa  City  v. 
Lesueur,  573. 

^ss  1 068(5)  (Idaho)  Erroneous  refusal  of  in- 
struction was  not  reversible,  where  jury's  find- 
ing negatived  its  hypothesis. — Kinzell  v.  Chica- 
go, M.  &  St,  P.  Ry.  Co.,  256. 
€=1068(5)  fKan.)  Refusal  of  instructions 
held  not  erroneous  in  view  of  Verdict. — Robert- 
son V.  Wangler,  788. 

9s»l07l(l)    (CaLApp.)  Error  in   findings  held 
harmless.— Conrad  v.  La  Plante,  1073. 
<S=>I07I(6)    (Cal.App.)   Failure   to   make   find- 
ing  held  immaterial. — Mortgage   Securities   Co.  , 
of  California  v.  Pfaffman,  641. 
9=3  1073(3)  (GaT.App.)  Error       in       judgment 
against  defendant,  not  a  proper  party,  prejudi- 
cial as  to  costs. — ^American  Bond  &  Mortgage 
Co.  V.  Lindsay.  192. 

<S=>I073(3)  (Cal.App.)  Defendant  called  in- 
differently by  two  names  may  not  complain  of 
judgment  in  one  of  such  names. — George  v. 
Stensland,  1069. 

9=1073(7)  (Or.)  Allowance  of  excessive  at- 
torney's fee  on  foreclosure  of  contract  of  sale 
held  not  immaterial.— James  v.  Ward,  1105. 


(I)   Error  'Waived  In  Appellate  Conrt. 

9=»I078(I)  (Cal.App.)  Matters  not  argued 
deemed  waived. — Palvutzian  v.  Terkanian,  503. 
9=»I078(4)  (Cal.App.)  Appellate  court  will 
not  search  record  for  grounds  of  alleged  errors. 
— Willits  V.  Hclmer,  645. 

9s»t078(4)  (Mont.)  Refusal  of  instruction  not 
^cussed  in  brief  need  not  be  considered.— Na- 
tional Cash  Register  Co.  ▼.  Wall,  135. 
9=^1079  (Cai.App.)  Points  not  argued  in  brief 
nnt  con8idered.--Gillons  v.  Turner  OU  Co., 
186. 
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(K)  SnbManent   Appeala. 

.«=9l097(l)  (Cal.App.)  Decision  on  former  ap- 
peal law  of  case.— Fairmont  Creamery  Co.  v. 
Los  Angeles  Ice  &  Cold  Storage  Co.,  194. 
«=»I097(I)  (Kan.)  Trial  errors  settled  by 
former  appeal  will  not  be  considered. — Kinkel 
V.  Chase,  618. 

«=3|097(2)  (CaiApp.)  Opinion  on  former  ap- 
peal law  of  case.— liubbard  v.  Jurian,  1052. 

ZVH.  DETERMINATION  AND  DISPO* 
SITION  OF  CAUSE. 

(A)  Declalon  in  Genernl. 

^331 122(2)  (CaLApp.)  Appellate  court  cannot 
make  findings.— Guy  v.  Leech,  1067. 

(C)  ModiflestlDii. 

®=>II5I(3)  (Kan.)  Modification  of  judgment 
as  to  damages  directed.— Schlesener  v.  Mott, 
745. 

(D)  BeTCrasI. 

«=s>ll67  (Cal.)  Mere  error  of  pleading  or  pro- 
cedure no  ground  for  reversal. — In  re  McGrew, 
S04 

®=>l  170(1)  (CaLApp.)  Judgment  will  not  be 
reversed  for  nonprejudicial  error. — Patterson  v. 
Patterson,  483. 

®=>l  170(1)  (CaLApp.)  Lack  of  service  on 
husband  of  defendant  wife  harmless  to  wife. — 
George  v.  Stensland,  1060. 
<8==>l  170(1)  (Okl.)  No  neir  trial  unless  for 
substantial  violation  of  constitutional  or  stat- 
utory right. — Choctaw  Lumber  Co.  v.  Wal- 
dock.  866. 

«=9ll7n(3)  (Cal.App.)  Overruling  of  demurrer 
to  cross-coroplaint  harmless. — ^Bledsoe  v. 
Stuckey,  217. 

€=3 II 70 (6)  (Okl.)  In  absence  of  substantial 
error,  judgment  will  be  affirmed. — Katterhecry 
V.  Williamson,  4(H. 

®=>II70(7)  (Mont.)  Erroneous  admission  of 
evidence  as  to  market  value  harmless,  where 
evidence  as  to  value  was  not  attacked. — Church 
V.  Zywert.  291. 

«='ll70t7)  (Okl.)  Exclusion  of  evidence  held 
not  prejudicial  where  not  affecting  result. — 
8wan  V.  Duncan,  678. 

Unless  prejudicial,  error  in  rulings  on  evi- 
dence no  gronnd  for  reversal. — ^Id. 
«=»l  170(9)  (Cal.)  Erroneous  instructions  Aetd 
prejudicial. — Young  v.  Southern  Pac.  Co.,  36. 
€=>il7l(l)  (Kan.)  Mistake  in  computation  of 
interest  held  not  material.— Robertson  v.  Wang- 
ler,  788. 

^=>l  172(3)  (Or.)  Judgment  not  reversed, 
where  good  as  to  one  cause  of  action  though 
verdict  single. — Martin  v.  Gauld  Co.,  717. 
«=9l  175(2)  (Cal.App.)  Appellate  court  cannot 
render  judgment  for  amount  due  plaintiff  to 
save  expenses  of  another  trial. — Bayless  v. 
Reed,  211. 

^»l  175(2)  (Colo.)  Suit  may  be  dismissed  by 
appellate  court  for  laches.— Bower  v.  Pound, 
425. 

«=>II77(6)  (Wash.)  On  reversal  of  judgment 
notwithstanding  vcrilirt,  appellee  is  entitled  to 
have  trial  court  dispose  of  motion  for  new  trial. 
—Casey  v.  Williams,  1011. 

(F)    Mandate    and    Proceedinara    In    I<oirer 
Court. 

«=9l207(3)  (Ariz.)  Including  in  judgment 'in 
possessory  action  rents  accruing  after  judg- 
ment not  reversible  error.— Genardini  v.  Kline, 
568. 

€=»I208(8)  (CaLApp.)  Delivery  of  possession 
of  personalty  held  not  to  deprive  defendant  of 
right  to  judgment  for  restitution  upon  retrial 
after  reversal. — Mortgage  Securities  Co.  of 
California  v.  Pfaffman,  (Ml. 

XVni.   UABIUTIES  ON  BONDS   AND 
1TNDERTAKIN08. 

€=>I23I  (Op.)  T'pon  dismissal  of  appeal  judg- 
ment will  be  enforced  against  the  appellant  and 
hia  sureties. — Russell  v.  Smith,  715. 


ARBITRATION  AND  AWARD. 

I.   SUBmSSION. 

(Cal.App.)  Arbitration  clause  not  con- 
strued to  oust  courts  of  jurisdiction  where  it 
can  be  avoided.— Oakdale  Irr.  Dist.  v.  Beard, 
224. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=»722  "4-730;    Trial,  «=» 
108%-127. 

ARREST. 

I.  IN    OlVn.   ACTIONS. 

«=>27  (CaLApp.)  Affidavit  on  information  and 
belief,  and  not  stating  facts,  held  insufficient. — 
Ex  parte  Gillett,  209. 

^=>29  (Cal.App.)  Affidavit  for  arrest,  on 
ground  tliat  defendant  v^s  guilty  of  conversion 
as  agent,  insufficient.— E^K  parte  Gillett,  209. 

Affidavit  should   set  forth   more  than   mere 
conclusion  of  fraud. — Id. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  <Ss>970. 

ASSESSMENT. 

See   Drains.   ^=»82;    Municipal   Corporations, 
«=>406-538;    Taxation,  «=386-497. 

ASSIGNMENTS. 

I.  BEQtnsiTES  AND   VAUDITT. 

(A)  PropertT>  Batatea.  and  Rlarlita  Amulgn- 

able. 

$=>22  (Cal.App.)  Chose  in  action  arising  from 
violation  of  property  right  or  from  obligation  or 
contract    assignable. — Dibble    v.    San    Joaquin 
Light  &  Power  Corporation,  198. 
<£=323  (Wash.)  Right  of  contribution  between 

giarantors     assignable. — Pioneer      Mining     & 
itch  Co.  V.  Davidson,  242. 
$=924(1)   (Or.)  Tort  action  cannot  be  assign- 
ed.—Rorvik  V.  North  Pac.  Lumber  Co.,  331. 

n.   OPERATION  AND  EFFECT. 

<S=976  (Wash.)  Assignment  of  company's  per- 
sonal property  passed  right  to  contribution 
from  ooguarantors.- Pioneer  Mining  &  Ditch 
Co.  V.  Davidson.  242. 

®=79  (Cal.)  Transfer  of  note  for  indebtedness 
on  open  accounts  transfers  the  original  debt.— 
Ellison  V.  Henion,  793. 

IV.  ACTIONS. 

€=>II9  (Kan.)  Assignee  of  account  for  wages 
may  sue  thereon.— Currant  v.  Lenger,  432. 
€=3121   (Wash.)  Obligor  or  debtor  to  be  sued 
by  assignee  need  not  be  named  in  assignment. 
—Pioneer  Mining  &  Ditch  Co.  v.  Davidson.  242. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

n.   CONSTRUCTION  AND  OPERATION 
IN  OENERAIk 

«=»I9I  (Mont.)  Does  not  affect  creditors'  right 
to  sue  assignor. — Acme  Harvesting  Mach.  Co. 
V.  Benedict,  287. 

IV.  ADMINISTRATION  OF  ASSIGNED 
ESTATE. 

#=3215  (Mont.)  Assignee  stands  in  place  of 
assignor. — Acme  Harvesting  Macb.  Co.  v.  Bene- 
dict. 287. 

.     V.  RIGHTS  AND  REMEDIES  OF 
CREDITORS. 

(B)  Prearntatlon,  Proof,   and  Paynent  of 

Claima. 

€=9326  (Mont.)  Creditor's  release  held  inaufB- 
eient  to  relonse  unpaid  portion  of  debt.— .\cme 
Harvesting  Mach.  Go.  ▼.  Benedict,  287. 
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VI.   RIGHTS  Aim  REMEDIES  OF  AS- 
SIGNOR. 

«=9362  (Mont.)  Assented  to  by  creditor,  does 
not  discharge  his  debt. — ^Acme  Harvestiiig  Maeh. 
Co.  Y.  Benedict,  287.    , 

ASSOCIATIONS. 

See  Building  and  Loan  Associations;    Insur- 
ance, «=3^5-812. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION    OF    RISK. 

See  Master  and  Servant,  «=»213-217. 

ATTACHMENT.  , 

dee  Qarnisbment. 

I.  NATURE  AND   GROTTNDS. 

(Aj   Nature  ot   Kemedy,  Vkvaeo  ot  Aetion, 
•nd  Partt<»a. 

«=>I3  (Cal.App.)  Not  aatborized  in  suit  upon 
judgment  secured  in  another  state:  "contract 
of  record." — Erickson  v.  Erickson,  464. 
®=>I9  (Kan.)  Defendant  filing  cross-petition 
against  his  codefendant  is  entitled  to  have  an 
attachment  issued  against  his  property.— John- 
son V.  Hay,  613. 

n.  PROPERTY  SUBJTEGT  TO  ATTACH- 
*^  MENT. 

€=>63  (Utah)  Contents  of  safety  deposit  box 
are  subject  to  writ.— West  Cache  Sugar  Co.  t. 
Hendrickson,  946. 

V.  I.EVT,  UEN,  AND   CUSTODT  AND 
DISPOSITION  OF   PROPERTY. 

9=3 1 84  (N.M.)  General  judgment  and  execu- 
tion does  not  waive  attachment.— First  Nat. 
Bank  v.  George,  1026. 

Vm.   CXAIMS  BY  THIRD  PERSONS. 

<&=»296  (Cal.App.)  Sheriff  not  liable  for  deten- 
tion of  automobile  until  atfer  notice  of  tliird 
party  claim.— Mutch  v.  Long  Beach  Imp.  Co., 
638. 

ATTORNEY  AND  CLIENT. 

See  Trial,  «s3l08^-127. 

I.  THE   OFFICE   OF  ATTORNEY. 
(C)  Suspension  and  Dlabarnient. 

9=346  (Cal.App.)  Attorney  may  be  disbarred 
for  defrauding  his  partner. — In  re  Cruick- 
shank,  1038. 

9=>48  (Or.)  Order  requiring  attorney  sought 
to  be  disbarred  to  appear  and  answer  charges 
did  not  require  seal  of  court.— State  v.  Hull,  304. 

Copy  of  order  to  appear  and  answer  dis- 
barment charges  need  not  be  authenticated  by 
clerk.— Id. 

9=352  (Or.)  Accusation  in  disbarment  proceed- 
ings held  not  required  to  set  forth  entire  com- 
plaint by  defrauded  party.- State  v.  Hall,  304. 

A'erification  of  accusation  in  disbarment  pro- 
ceedings by  chairman  of  grievance  committee 
of  bar  association  complied  with  statute.— Id. 
9=>53(2)     (CaLApp.)    Code     provision    as     to 
proof  of  false  pvetcnses  not  applicable  in  dis- 
barment procpedings. — In  re  Cruickshank,  1038. 
9=>53(2)    (Nev.)   Evidence    of   subornation   of 
perjury  held  insufficient  to  warrant  disbarment. 
— Washoe  County  liar  Ass'n  v.  Scoular,  8flV). 
9=54   (Nev.)   Dislmiment    proceeding     not  "a 
civil  action,  and  findings  unnecessary.— Washoe 
County   Bar   v.   Scoular,   8!)9. 
9=»55   (Cal.App.)   Refusal  of  new  trial  not  er- 
ror where   affidavits   showed   omissions   to   get 
evidence  in.— In  re  Cruickshank,  1038. 


9=>57  (CaLApp.)  Appellate  court  in  disbar- 
ment proceedings  concluded  by  finding  on  con- 
flicting evidence.— In  re  Cruickshank,  1038. 

Reasons  for  disbarment  no  part  of  record  on 
appeal. — Id. 

€=358  (Nev.)  ilisrepresentation  of  immaterial 
matter  to  procure  order  is  misconduct  warrant- 
ing suspension. — Washoe  County  Bar  Ass'n  v. 
Scoular,  809. 

ni.    DITTIES  AND  UABIUTIES  OF  AT- 
TORNEY TO  GIJENT. 

9=3 1 09  (CaLApp.)  Attorney  of  executrix  not 
liable  for  permitting  statute  to  run  against  note 
of  estate  taken  by  her  in  informal  division. — 
Wilmot  v.  Moody,  6.TO. 

rV.   OOISPENSATION    AND    UEN    OF 

ATTORNEY. 

(A)  Feeo    and    Otber    Remnneratloa. 

9=>I47  (N.M.)  Contract  by  attorney  to  assist 
in  prosecution  of  criminal  case  for  contingent 
fee  held  contrary  to  public  policy. — Baca  v. 
Padilla.  730. 

9s»l47  (Or.)  Provision  fixing  compensation 
attached  to  appropriation  to  pay  claim  super- 
sedes express  contract  for  compensation. — 
Herrick  v.   Barzee,   141. 

9=3166(2)  (Kan.)  Evidence  in  action  for  at- 
torney's fee  held  to  sustain  a  judgment  for 
plaintiffs.— Dana  v.  Kansas  Natural  Gas  Co., 
610. 

BAIL 

II.  IN  CRIMINAI.  PROSECimONS. 

9=>49  (OkLCr.App.)  On  evidence  not  creating 
a  reasonable  doubt  of  guilt  of  a  capital  offense 
bail  will  be  denied.— In  re  Bean,  1091. 

Evidence  not  creating  such  a  reasonable 
doubt  of  guilt  of  capital  offense  as  to  entitle  to 
bail.— Id. 

9=396  (CaLApp.)  Cash  bail  to  answer  felony 
charged  forfeited  by  recorder  belongs  to  coun- 
ty .-Tulare  County  V.  Fenn,  855. 


BAILMENT. 

See  Pledges. 

9=»2  (Kan.)  "Mandate"    defined.— Maddock    v. 

Riggs,   12. 

9=3 1 2   (Kan.)  Liability    for    gross    negligence 

only.— Maddock  v.  Biggs,  12. 

'ISailee  may  be  liable  though  exerdsing  same 
care  as  with  his  own  goods. — Id. 

Mandatory   must   exercise  same   care   as  he 
should  in  his  own  affairs.— Id. 

"lieasonable    care"    required    of    gratuitous 
bailee,    defined. — Id. 

9=333  (Kan.)  Liability  for  gross  negligence 
only;  gross  negligence  question  for  jury. — 
Maddock  v.  Riggs,  12. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors.' 

m.   ASSIGNMENT,       ADMINISTRA- 
TION   AND    DISTRIBUTION     OF 
BANKRUPT'S  ESTATE. 


Trustee. 


(E)  Actions  by  or  Amm 

9=3303(1)  (Mont.)  Facts  which  must  be  prov- 
ed in,  suit  to  set  aside  preference  stated. — 
Worden  v.  Morigeau,  122. 
9=3303(3)  (Mont.)  Evidence  held  to  sustain 
bona  fides  of  transfer  attacked  as  preference. 
—Worden  t.  Morigeau,  122. 

BANKS  AND  BANKING. 

H.    BANKING   CORPORATIONS  AITO 
ASSOCIATIONS. 

(C)    Ntockholdera. 

9=343  (Kan.)  Uncollectible    note    charged    by 
state  bank  to  profit  uud  loss  account  held  to 
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belons  to  It,  and  not  to  its  former  stockhold- 
ers.—Johnson  V.  Hay,  613. 

ni.  FinrcTioirs  Ain>  dealings. 

(C)  Depoatta. 
®=>l  19  (OM.)  Agreement   as   to   deposit   will 
be  enforced  so  long  as  third  persons  are  not 
prejudiced. — Southwestern   Surety   Ins.    Co.  t. 
Marlow,  672. 

«=>I48(2)  (Cal.App.)  Bank  liable  for  money 
paid  out  on  forged  indorsement. — Bennett  v. 
First  Nat.  Bank,  831. 

Bonk  not  entitled  to  credit  on  money  paid  on 
forged  indorsement  by  reason  of  money  paid  by 
forger  to  drawer. — Id. 

$s>l54(6)  (Okl.)  Burden  of  proving  that  bank 
which  paid  out  funds  on  orders  of  guardian  was 
guilty  of  misappropriations  held  upon  surety 
company. — Southwestern  Surety  Ins.  Co.  T. 
Marlow,  672. 

BASTARDS. 

I.  HXEOITIMAOT  IN  GENERAI.. 

^s>l3  (Cal.)  Father  of  illegitimate  child  may 
adopt. — In  re  McGrew,  804. 

H.   CVSTODT.  SUPPORT,  AND  PRO- 
TECTION. 

<S=s>l5  (N.M.)  PuUtire  father  not  entitled  to 
custody  against  adopting  parents.— Ez  parte 
Wallace,  1020. 

Statute  permitting  illei^timate  children  to  in- 
herit does  not  change  rights  as  to  their  cus- 
tody.—Id. 

€=>I6  (N.M.)  Statute  permitting  illegitimate 
children  to  inherit  does  not  change  rights  as  to 
their  support. — Ez  parte  Wallace,  1020. 

IV.  PROPERTY. 

€=>95  (N.M.)  At  common  law  a  bastard  could 
not.  inherit.— Ex  parte  Wallace,  1020. 
^=9104  (N.M.)   At  common  law  a  bastard  had 
no  heirs,   except  of  his   own  body.— Ex  parte 
Wallace,  1020. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Insurance, 
«=»695-812.  • 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

I.  REQUISITES  AND  VALIDITY. 

(B)   Form   and  Content*  of  Prontlssory 
Notes  and  Unebllla. 

<e=930  (Cal.App.)  Note  to  cover  impairment  of 
assets  binding  though  not  joint  and  several  as 
directed. — Stern  v.  McDonald,  221. 

(O   ESxecntloa  and  DeltTery. 

^=»65  (Colo.)  Delivery  of  a  note  to  enable  the 
payee  to  use  proceeds  gives  power  to  negotiate. 
— Grecnlees  v.  Chezik,  067. 

(B)   Consideration, 

«=>92(l)  (Cal.App.)  Transaction  heJd  sale  of 
bonds  which  amounted  to .  consideration  for 
note.— Stern  v.  McDonald,  221. 

Note  executed  by  directors  to  make  good  im- 
pairment of  bank's  assets  supported  by  con- 
sideration.—Id. 

(F)  Vnlidltx. 

«=:»I03(I)  (Or.)  Misrepresentation  that  change 
in  contract  did  not  increase  obligations  of  mak- 
er not  a  defense.— McFarland  v.  Hueners,  584. 


m.  MODIFICATION,  RENEWAL,  AND 
RESCISSION. 

iS=>l40  (Cal.App.)  Though  renewal  notes  were 
given,  action  may  be  on  original  obligation. — 
Seaboard  Nat.  Bank  v.  Belden,  1046. 

rV.  NEOOTIABILITT  AND  TRANSFER. 

<A)  Iiistrnments  NearotlabI«. 

€=»I67  (Cal.App.)  Note  and  mortgage  with 
default  and  option  clause  held  not  negotiable. — 
Stoner  ▼.  Security  Trust  Co.,  600. 

V.  RIGHTS  AND  LIABILITIES  ON  IN- 
DORSEMENT   OR   TRANSFER. 

(B)   Indorsement  tor  Transfer. 

<S=»296  (Cal.App.)  Indorser  for  value  after 
maturity  cannot  set  up  defenses.— Seaboard 
Nat.  Bank  ^  Belden,  1046. 

(D)   Bona   Fide   Purchasers. 

®=>337  (Kan.)  Bad  faith  necessary  to  charge 
bolder  with  notice. — Gigoux  v.  Henderson, 
1092. 

®=s>35l  (Colo.)  Transferee  after  maturity 
bound  by  payment. — Greenlees  v.  Chezik,  667. 
c@=3356  (Okl.)  Bank  giving  drawer  of  bill  of 
exchange  credit  on  his  deposit  is  not  holder  for 
value,  unless  deposit  is  checked  out.— Alamo 
Nat.  Bank  of  San  Antonio  v.  Dawson  Produce 
Co.,  393. 

Bank  merely  crediting  proceeds  of  bill  of  ex- 
change not  a  purchaser  for  value.— Id. 

VII.   PAYMENT   AND   DISCHARGE. 

<S=3432  (Cal.App.). Transfer  of  leasehold  in- 
terest in  consideration  of  release  from  note 
precluded  recovery  thereon. — Hill  v.  Moore,  651. 

VIH.   ACTIONS. 

<S=>443(3)  (Or.)  Assignment  as  collateral  sup- 
ports recovery  by  assignee.— McFarland  r, 
Hueners,  584. 

i@=s>452(l)  (Cal.App.)  Directors'  note  to  ta'to 
up  depreciated  bonds  binding,  though  sale  n-at 
authorized  by  resolution.— Stem  v.  McDooiiU, 
221. 

<S=>47I   (Utah)  Plaintiff  suing  on  note  provid- 
ing for  attorney's  fees  should  plead  and  prove 
what  is  reasonable  fee. — Staheli  v.  Adams,  781. 
€s>474  (Colo.)  Payment   and   plea   thereof   is 
recognition  of  execution,  delivery,  and  consid- 
eration.— Greenlees  v.  Chezik,  667. 
^=>475  (Colo.)  Plea    of   payment   admits  the 
original  liability. — Greenlees  v.  Chezik,  667. 
®=>477  (Cal.App.)  Answer  setting  up  misrep- 
resentation insufficient,  without  stating  reliance 
oij  fraud.— Stern  v.  McDonald,  221. 
<&=»493(3)    (N.M.)   Burden  of  showing  want  of 
consideration  rests  upon  defendant  until  he  of- 
fers   evidence    shifting    burden. — Citizens'   Nat. 
Bank  of  Roswell  v.  Bean,  1018. 
®=95I6  (Cal.App.)  Evidence  in  action  on  notes 
held  to  sustain  finding  for  plaintiff. — Conrad  v. 
La  Plante,  1073. 

€=^538(2)  (Okl.)  Question  of  ownership  of  bill 
of  exchange  rather  than  agency  for  collection 
held  for  jury.— Alamo  Nat.  Bank  of  San  An- 
tonio V.  Dawson  Produce  Co.,  393. 
€=3539  (Utah)  On  awarding  attorney's  fee  in 
action  on  note,  court  should  find  what  consti- 
tutes reasonable  fee.— Staheli  v.  Adams,  781. 

BREACH  OF  MARRIAGE  PROMISE. 

iS=>2l    (Colo.)  Letters  between  parties  admis- 
sible—Smillie  V.  Dc  Mendoza,  533. 
<S=>22  (Colo.)  Acts  of  parties  are  admissible. 
—Smillie  v.  De  Mendoza,  533. 

Where  defendant  attacked  plaintiff's  charac- 
ter, evidence  of  her  reputation  was  admissible. 
—Id. 
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4=927  (Colo.)  Defendant's  financial  condition 
may  be  shown  by  direct  evidence. — Smillie  t. 
De  Mendoza,  S33. 

Jury  warranted  in  considering  financial  con- 
dition of  defendant.— Id. 

4s>28  JColo.)  Jury  might  consider  attack  on 
plaintiCTs    character    in    assessing    damages.— 
Smillie  v.  De  Mendoza,  533. 
$=>3I    (Colo.)  Amount   of  damages   rests   pe- 
culiarly with  jury.— Smillie  t.  De  Mendoza,  633. 

BRIEFS. 

See  Appeal  and  Error,  «=»761-773. 


See  Factors. 


BROKERS. 


n.  E1CPI.OTMENT  AND  AUTHORITY. 

«E9lO  (Kan.)  listing  of  property  for  sale  does 
not  give  an  exclusive  or  irrevocable  agency. — 
Haggart  v.  King,  763. 

m.  DUTIES  Ain>  UABHiITIES  TO 
FBINCIPAI.. 

9=s3l  (Cal.)  Must  inform  principal  of  interest 
on  the  side  of  theproposed  purchaser. — Newell- 
Murdoch  Realty  Co.  v.  Wickham,  359. 

Must  inform  principal  that  they  are  stock- 
holders in  proposed  purchaser. — Id. 
4=»34  (Kan.)  Agents  to  sell,  who  by  misrepre- 
sentation obtain  a  profit  over  their  commission, 
forfeit  their  right  to  it,  and  become  liable  in 
damages.— Schlesener  v.  Mott,  745. 
€=»38(4)  (Kan.)  Brokers'  misrepresentations 
and  fraud  held  sustained^  by  evidence.— Schles- 
ener V.  Mott,  745. 

rv.  COMPENSATION  AND  I.IEN. 

4s>43(2)  (CaLApp.)  Statute  as  to  appoint- 
ment pf  broker  does  not  require  formal  written 
contract.- Arnold  v.  La  Belle  Oil  Co.,  815. 

Statute  as  to  appointment  of  broker  by  writ- 
ing held  not  to  apply  to  executive  corporate 
officer. — Id. 

^=s>43(3)  (Cal.App.)  Letter  employing  broker 
to  sell  land  sufficient.— Arnold  v.  La  Belle  Oil 
Co.,  815. 

®=>43(3)  (Wash.)  Description  of  property  in 
broker  8  employment  contract  held  insufficient. 
— Big  Four  Land  Co.  v.  Daracunas,  229. 
^=946  (Kan.)  Broker  not  notifying  owner  of 
sale  of  land  listed  until  after  owner's  sale  is 
not  entitled  to  commission.— Haggart  v.  King, 
763. 

«=>55(3)  (Kan.)  Listing  of  property  for  sale 
does  not  give  an  exclusive  or  irrevocable  agency. 
—Haggart  v.  King,  76.S. 

«=>57(2)  (CaLApp.)  Entitled  to  agreed  com- 
pensation on  sale  to  purchaser  for  less  than 
contemplated. — Arnold  v.  La  Belle  Oil  Co.,  815. 

Subsequent  modification  of  sale  contract  can- 
not defeat  broker's  compeusatioi;. — ^Id. 
«=>63(l)    (Okl.)  When  real  estate  broker  has 
earned  his  commission  stated.- Thornburgh  v. 
Haun,  1083. 

«=»65(l)  (Cal.)  Principal  not  deceived  by  rep- 
resentations disregarded  by  him. — Gillons  v. 
Turner  Oil  Co.,  183. 

<®=365(l)  (Cal.App.)  Representations  of  bro- 
ker as  to  quality  of  oil  to  be  produced  mere 
statement  of  opinion.— Qillons  v.  Turner  Oil 
Co.,  183. 

$=>65(l)  (Cal.App.)  Principal  having  inde- 
pendent knowledge  could  not  rely  on  false  rep- 
resentation.— Gillons  V.  Turner  Oil  Co.,  185. 
®=363(2)  (Kan.)  Agents  to  sell,  who  by  mis- 
representation obtain  a  profit  over  their  com- 
mission, forfeit  their  right  to  it,  and  become 
liable  in  damages. — Schlesener  v.  Mott,  745. 
$=^66  (Kan.)  Agent  to  sell  who  purchases 
property  at  a  profit  to  himself,  held  liable  on 
agreement  to  ^vide  commissions  with  another 
agent. — Stainbrook  r.  Wilson,  600. 


<&=>7S  (Cal.App.)  Entitled  to  compensation  as 
price  was  paid.— Arnold  v.  La  Belle  Oil  Co., 
815. 

Not  entitled  to  percentage  out  of  due,  but 
unpaid,  installments. — Id. 

V.  ACTIONS  FOB   COMPENSATION. 

$=982(2)  (Kan.)  In  action  for  commission  an- 
swer held  not  subject  to  demurrer.— Haggart  v. 
King,  763. 

VI.   RIGHTS,  POWERS.  AND  UABILI. 
TIES  AS  TO  THIRD  PERSONS. 

$=>94  (Cal.)  Sale  may  be  avoided  for  failure 
of  agent  to  disclose  his  interest  in  purchaser. — 
Newell-Mnrdoch  Realty  Co.  y.  Wickham,  358. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

4=>  I   (Okl.)  Nature  and  status.— Holt  v.  Mtta 
Building  &  Loan  Ass'n,  872. 
4=36(2)    (Okl.)  Law  in  force  required  mutu- 
ality in  transactions,  and  did  not  discriminate 
against    borrowing    members.— Holt    v.    .£itna 
Building  &  Loan  Ass'n,  872. 
4=>23(4)   (Okl.)  Finding    that    loan    solicitor 
was  agent  of  association  held  justified.- Union 
Sav.   Ass'n  v.   Cummins,   869. . 
4=s>3l(3)   (Okl.)  Prior   law    required    associa- 
tion to  fix  premiums  for  loan  by  competitive 
bidding.— Union  Sav.  Ass'n  v.  Cummins,  869. 
€=333(13)   (Okl.)  Finding  that  loan  was  made 
without  competitive  bidding  held  correct. — Un- 
ion Sav.  Ass  n  v.  Cummins,  869. 

Failure  to  fix  premium  by  competitive  bid- 
ding prevents  charge  of  more  than  legal  in- 
terest-—Id. 

$=s>46(3)  (Okl.)  Foreign  corporation  cannot 
do  business  in  state  unless  it  complies  with 
state  laws. — Holt  v.  .£tna  Building  &  Loan 
Ass'n.  872. 

«=5»46(9)  (Okl.)  Contract  held  not  a  building 
and  loan  contract— Holt  v.  JEtna  Building  & 
Loan  Ass'n,  872. 

BURGLARY.   , 

n.  PROSECUTION  AND  PUNISHMENT. 

<S=>42(3)   (CaLApp.)  Evidence  held  to  sustain 
conviction.— ^'eoplc  v.  Majors,  636. 
®=>46(l)    (CaLApp.)   Instruction  as  to  first  de- 
gree  burglary  held  correct— People   v.    Cota, 
473. 

CANCELLATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

■<8=»l   (Cal.App.)  Suit    for    "rescission"    held 
synonymous     with     suit 
Vaughn  v.  Fey,  1041. 


rescission" 
for     "annulment"— 


H.   PROCEEDINGS   AND   BELIEF. 

4=335(1)  (Okl.)  Person  whose  status  will  be 
changed  necessary  party. — Simon  v.  Hine,  264. 
4=>38  (Okl.)  Defendant  in  action  to  reform 
deed  may  file  cross-bill  to  cancel  it. — Smith  v. 
Williams,  555. 

4=>47  (Cal.App.)  Evidence  in  suit  to  cancel 
assignment  held  to  support  finding  that  note 
and  mortgage  assigned  were  worth  their  face 
value.— Stoner  v.  Security  Trust  Co.,  500. 

CARRIERS. 

I.   CONTROI.  AND  REGUUkTION  OF 

COmXON  CARRIERS. 

(A)  In  Oeneral. 

4=94  (CaLApp.)  Forwarding  company  when  a 

carrier. — Heath  v.  Judson  Freight  Forwarding 

Co.,  839. 

<i=>l8(5)  (OkL)  Finding  of  corporation  com- 
mission that  pipe  line  is  common  carrier  not 
disturbed  when  supported  by  evidence. — Pierce 
Oil  Corporation  v.  Phoenix  Refining  Co.,  857. 
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<B)    Interstate    and    International    Trana- 
portatlon. 

$=330  (Okl.)  No  relief  from  unreasonable 
freight  charge  where  rate  charged  was  fixed 
by  Interstate  Commerce  Commission. — Chica- 
go, R.  I.  &  P.  By.  Co.  V.  Gist,  878. 

XX.  CARRIAGE  OF  GOODS. 

(C)   Caatody  and  Control  of  Gooda. 

^~>70  (Kan.)  Shipment  consigned  to  seller, 
"notify  Bennett,"  with  customer's  attached 
draft  drawn  by  seller  on  Bennett,  did  not  pass 
title  to  him.— Bennett  v.  Dickinson,  757. 
€=»72  (Cal.App.)  Telegram  sufficient  notice  to 
withhold  shipment.— Heath  v.  Jud8t>n  Freight 
Forwarding  Co.,  839. 

Forwarding  agent  must  withhold  goods  from 
shipment  on   owners'   orders. — Id. 

A  forwarding  company  must  unload  goods  on 
order   to   withhold.— Id. 

^^76  (Kan.)  Drawee  of  draft,  not  having  title 
to  corn  when  damaged,  had  no  action  against 
carrier  because  not  the  real  party  in  interest 
—Bennett  v.  Dickinson,  707. 

Carrier  liable  to  consignee  under  "open"  bill 
of  lading.— Id. 

Consignee  may  maintain  action  for  damages 
in  transit. — Id. 

,  One  having  special  interest  has  action  against 
carrier  for  damages.-^Id. 

Consignor  may  sue  for  loss  in  transit  where 
consignee  releases  claim  to  goods.— Id. 

(H)  Iilmttatlon  of  I.lablltty. 

4=9 1 57  (Cal.App.)  Limitation  for  filing  claim 
with  forwarder  inapplicable  to  claims  arising 
from  forwarder's  own  dereliction.— Heath  T. 
Judson  Freight  Forwarding  Co.,  839. 

(I)   ConneetInK  Carriera. 

4=3)80(2)  (Ariz.)  Initial  carrier  contracting 
for  through  transportation  may  limit  liability 
to  own  line. — Southern  Pac.  Co.  v.  Larrimore, 
664. 

(J)  Chararea  and  Iitena. 

4=»IS8  (Cal.App.)  Entitled  to  reasonable 
charge  for  unloading  on  order  to  withhold  ship- 
ment.—Heath  V.  Judson  Freight  Forwarding 
Co.,  839. 

(K)  fUaorlmlnatlon  and   Overoharse. 

4=>200  (Okl.)  At  common  law  action  could  be 
maintained  to  recover  excess  over  reasonable 
freight  charge.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Gist,  878. 

CERTIORARI. 

I.  NATURE  AND  GROUNDS. 

4=35(1)  (Colo.)  Will  not  lie  where  there  is  a 
right  of  appeal. — Franklin  v.  Barian,  1116. 
4=328(1)  (Mont)  Lies  only  for  excess  of  ju- 
risdiction.— State  V.  District  Court  of  Second 
Judicial  Diat.  in  and  for  Silver  Bow  County, 
295. 

4=»28(2)  (Mont.)  I^ies  to  annul  order  grant- 
ing change  of  venue  by  disqualified  judge. — 
State  V.  District  Court  of  Fourth  Judicial 
Dist.,  Ravalli  County,  133. 

II.  PROCEEDINGS  AND  DETERBUNA- 
TION. 

4=358  (CaLApp.)  Afiidavits  contrary  to  record 
cannot  be, considered. — Dolan  v.  Superior  Court 
of  California  in  and  for  City  and  County  of 
San  Francisco,  460. 

^=>64(2)  (Nev.)  Inquiry  limited  to  jurisdic- 
tion of  lower  court. — Dixon  v.  Second  Judicial 
Dist.  Court  of  Nevada  in  and  for  Washoe  Coun- 
ty, 352. 

CHAMPERTY  AND  MAINTENANCE. 

4=»7(3)  (Okl.)  Second  conveyance  after  re- 
moval of  restriction  not  champertoua, — Sells  v. 
Mooney,  801,  863;    Sells  v.  Butts,  803. 


See  Equity. 


CHANCERY. 
CHARITIES. 


I.  CREATION,   EXISTENCE,   AND  VA- 
I^IDITT. 

4=3||  (Kan.)  Trust  fund  to  buy  food  and  fuel 
for  needy  inhabitants  of  trustee  city  is  a  "pub- 
lic, charitable  use."— Treadwell  v.  Beebe,  768. 

Trust  fund  to  aid  those  suffering  from  cancer 
in  obtaining  treatment  is  for  a  public,  charitable 
use.- Id. 

<e=»20(5)  (Kan.)  City  may  accept  bequest  of 
trust  fund  for  public  charitable  use. — Treadwell 
V.  Beebe,  768. 

4=322(3)  (Kan.)  Disposition  of  residue  in 
trust  for  charitable  public  uses  held  not  am- 
biguous.—Treadwell  V.  Beebe,  768. 

II.   CONSTRUCTION,    ADIflNISTRA- 
TION,    AND   ENFORCEMENT. 

4=3348(1)  (Or.)  Funds  accumulated  during 
controvert  as  to  beneficiary  will  be  treated  as 
capital.— Hartman  v.  City  of  Pendleton,  339. 

CHATTEL  MORTGAGES. 

n.  FIUNG,    RECORDING,   AND    REG. 
ISTRATION. 
(A)   Orlannal. 

4=>84  (Mont.)  Valid  between  parties,  though 
not  filed.— Chester  State  Bank  v.  Great  North- 
ern  Ry.   Co.,   136. 

Valid  as  against  all  save  creditors,  though 
not  filed. — Id. 

4=3>87  (Mont.)  SufB^ency  of  filing  not  af- 
fected by  change  of  statute. — Chester  State 
Bank  v.  Great  Northern  By.  Co.,  136. 

Validity  of  recordation  is  not  affected  by 
subsequent  changes  in  boundaries  of  record- 
ing district. — Id. 

(B)   Renewal. 

4=398  (Mont.)  Where  boundaries  of  record- 
ing district  changed  after  mortgage  filed,  sub- 
sequent mortgagee  cannot  defeat  renewal  in 
district  of  original  filing. — Chester  State  Bank 
V.   Great  Northern  Ry.   Co.,  130. 

in.  CONSTRUCTION   AND   OPERA- 
TION. 

(D)  Lien  and  Prlorltr* 

4=3)39  (Mont.)  Subsequent  incumbrancer  in 
good  faith  must  take  without  knowledge  of 
prior  mortgage. — Chester  State  Bank  v.  Great 
Northern  By.  Co.,  136. 

<@=3 150(1)  (Mont.)  Notice  imparted  from  fil- 
ing.— Chester  State  Bank  v.  Great  Northern 
Ry.   Co.,   l.'JO. 

4=3)54  (Mont.)  Rights  of  parties  fixed  by  fil- 
ing, irrespective  of  failure  to  file  extension 
affidavit.— Chester  State  Bank  v.  Great  North- 
ern Ry.  Co.,   130. 

Where  mortgage  antedating  plaintiff's  was 
on  file  and  extended,  plaintiff  Is  not  a  'subse- 
quent incumbrancer  in  good  faith. — Id. 

CHILDREN. 

See  Infants;   Parent  and  Child. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Constitutional  I^aw,  4=>83. 

4=32  (Colo.)  Statute  for  equal  enjoyment  of 
places  of  public  accommodation  strictly  con- 
strued.— Dnrius'v.  Apostolos,  510. 

Statute  providing  for  equal  enjoyment  of  pub- 
lic places  constitutional. — Id. 


Digitized  by 


Google 


1131  INDEX-DIGEST 

Far  caM*  In  Dec.Dlc.  A  Ani.Dlar.  KcT-No.Serlei  A  IndexM  cm  Munc  topic  and  KXY-MTJMBEB 


Oonienpt 


«=98  (Colo.)  Bootblacking  etand  "a  place  of 

?'Ublic  accomniodation"  under  statute  providing 
or  equal  enjoyment. — Darius  v.  Apostolos,  510. 
No  distinction  between  barber  shops  and  boot- 
blacking  stands  by  reason  of  statutory  regula- 
tion of  latter.— Id. 

Bootblacking  establishment  is  "-place  of  pub- 
lic accommodation"  notwithstanding  later  stat- 
ute.—Id. 

COMMERCE 

Z.   POWEB  TO  BEOULATE  IK  QEN- 
ERAI.. 

^=>8(I2)  (N«v.)  Sheep  Commission  Law  not 
interference  with  interstate  commerce. — Ex 
parte  Goddard,  916. 

m.  MEANS  ANB  BCETHODS  OF  BEG. 
1TX.ATIOK. 

9=»69  (Colo.)  City  may  impose  occupation  tax 
on  local  business  of  concern  engaged  in  inter- 
state commerce. — Interstate  Business  Excb. 
Corporation  v.  City  and  County  of  Denver,  508. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  Public  Serrice  Commissions. 

COMMON  UW. 

€=3 1 2  (N.M.)  Poor  laws  of  England  not 
adopted  as  part  of  common  law.— Ex  .parte 
Wallace,  1020. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  <Ss>248-274. 

CONDEMNATION.  , 

See  Eminent  Domain. 

CONFUSION  OF  GOODS. 

L  NATVBE  AHD  EFFECT. 

.9=»iVi  (N.M.)  Party  negligently  causing  con- 
fusion does  not  forfeit  bis  interest  in  the  goods. 
—Page  V.  Jones,  541. 

n.  BIOHT8  AKD  BEMEDIES  OF  PEB- 
SONS  IMTEBESTED. 

$s»l  I  (N.M.)  Failure  to  record  partido  con- 
tract does  not  make  it  void  as  to  subsequent 
purchasers  without  notice.— Page  v.  Jones,  541. 
^=>I2  (N.M.)  Replevin  lies  for  number  or 
quantity  owned  by  plaintiff  to  be  taken  out  of  a 
mass. — ^Page  t.  Jones,  541. 

CONSTITUTIONAL  LAW. 

See  Statutes,  <S=>47-114. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

n.  CON8TB1TGTION,   OPEBATION, 

AND  ENFOBCEBCENT  OF  OON- 

STITTTTIONAI.   FBOVISIONS. 

^=>26  (Mont.)  Legislature  posBPRses  sover- 
eign lawmaking  power  subject  to  constitution- 
al limitation.— State  v,  Stewart,  128. 
4=s>26  (Or.)  Amendment  limiting  indebtedness 
does  not  preclude  smaller  limit  by  Legislature. 
— Hawley  v.  Anderson,  1007. 
€=933  (Or.)  Amendment  authorizing  increase 
of  indebtedness  for  road  purpoHps  not  self-ex- 
ecuting.— Ilawley  v.  Anderson,  1097. 

Amendment    increasing    debt   limit    does    not 
change  statute  fixing  old  limit. — Id. 
€=942   (Nov.)   Only  persons  affected  can  attack 
constitutionality. — Ex  parte  Goddard,  916. 
^3»42  (Okl.)  Pipe  line  company  held  not  en- 
titled to  contend  that  statute  making  it  a  com- 


mon carrier  is  unconstitutional.— Pierce  Oil 
Corporation  v.  Phoenix  Refining  Co.,  837. 
€=»48  (Cal.App.)  Statute  not  declared  uncon- 
stitutional, except  for  most  cogent  reasons. — 
Lawson  v.  Turlock  Union  High  School  Dist., 
1055. 

€=>48  (Mont.)  Constitutionality  of  statute 
will  be  sustained  unless  it  appears  beyond  a 
reasonable  doubt  to  be  unconstitutional. — State 
V.  Stewart,  129. 

€=>48  (Nev.)  Every  presumption  in  favor  of 
validity.— Ex  parte  Goddard,  916. 

m.  DISTBIBUTION  OF  OOVEBN- 

MENTAL  POWEBS  AND 

FimCTIONS. 

(B)  Jadlelal  Povrers  amd  Vanctlona. 

®=370(l)  (Mont.)  Courts  will  not  determine 
whether  legislative  provision  for  tax  levy  is 
sufficient  for  purpose  -contemplated. — State  v. 
Stewart,  129. 

®s»70(l)  (Okl.)  Rate-making  power  is  legisla- 
tive and  not  judicial.— Chicago,  B.  I.  &  P.  By. 
Co.  V.  Gist,  878. 

€b>75  (Kan.)  Judicial  powers  and  duties  can- 
not be  delegated.— Golden  v.  Mitchell,  785. 

V.  PEBSONAI.     onm.     AND   POLITI- 
OAI.  BIGHTS. 

®=>83(3)  (Cal.App.)  Imprisonment  for  prac- 
ticing law  without  license  not  "imprisonment 
for  debt."— Ex  parte  Johnson,  862. 

Vn.   OBLIGATION  OF  OONTBAOTS. 

(B)    Contract*    of    State*    and    Hanlclpal- 
ttle*. 

€=9121(2)  (Cal.App.)  Street  assessment  is  a 
.contract  and  statutes  in  force  at  time  thereof 
as  to  its  enforcement  are  part  thereof. — Oak- 
land Street  Improvement  Bond  Co.  v.  Fits- 
maurice.  499. 

€=3l2l(2)  (Or.)  Remonstrance  to  improve- 
ments hfla  not  to  create  contractual  obligations. 
—Brown  v.  City  of  SUvierton,  971. 

IX.  PBIVIZ.EOES  OB  IMMUNITIES, 
AND  CI.ASS  IJiOISIUkTION. 

€=>207(6)  (Nev.)  Sheep  Commission  Law  not 
discriminatory  against  citizens  of  other  states. 
—Ex  parte  Goddard,  916. 

XI.   DUE  PBOOESS   OF  LAW. 

^=>25l  (Idaho)  ClassificHtion  of  holder  of  li- 
censes must  be  based  on  substantial  differences 
to  afford  due  process  of  law. — State  v.  Crosson, 
922. 

€=3278(1)  (Cal.)  Compelling  public  utility  to 
operate  at  loss  is  "taking  ot  property  without 
compeusation." — Lyon  &  Uoag  v.  Railroad 
Commission,  795. 

€=>2a3  (Idaho)  Classification  for  taxation  of 
holder  of  licenses  must  be  based  on  substantial 
differences  to  afford  due  process  of  law. — State 
V.  Crosson,  922. 

€=»290(5)  (Or.)  Remonstrance  held  not  to 
preclude  reassessment  ns  denying  due  process. 
—Brown  v.  City  of  Silverton,  971. 
€=>297  (Idaho)  Classification  of  carriers,  hold- 
er of  licenses  must  be  based  on  substantial 
differences  to  afford  due  process  of  law.— State 
v.  Crosson,  922. 

€=>306  (Ariz.)  Statute  permitting  judgment 
for  rent  accruing  after  judgment  and  before 
surrendering  possession  in  a  possessory  action 
does  not  deny  due  process.- Genardini  v.  Kline, 
568. 

CONTEMPT. 

I.  ACTS  OB  OONOUGT  OONSTITUT- 
INO  CONTEMPT  OF  COUBT. 

€=9lO  (Utah)  Bights   of  attorneys   to   advise 
noncompliance    with    court    order    stated. — In 
re  Thomas,  952. 
Advising  client,  garnished  to  disobey   order 
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requiring  safety  dep'osit  box  to  be  opened,  heJd 
not  contein|>t. — Id. 

Characterizing  court  order  aa  "foolish"  or 
"damned  fooliah"  held  not  contempt. — Id. 
4s»2l  (Cal.App.)  Judgment  against  corpora- 
tion not  open  to  attack  in  a  proceeding  against 
officer  for  contempt. — Drew  v.  Superior  Court 
of  Ci^ifornia  in  and  for  Mendocino  County,  374. 

n.  FOixrER  TO  ptnasH.  and  pro> 

OEEDINOS  THEREFOB. 

«=354(l)  (Utah)  Statement  of  deputy  sheriff 
to  court  not  in  form  of  affidavit  held  sufficient 
basis  for  contempt  proceedings.— In  re  Thom- 
as, 052. 

9=366(7)  (Utah)  Questions  to  be  considered 
by  reviewing  court  in  contempt  proceedings 
stated.— In  re  Thomas,  952. 

CONTINUANCE 

See  Criminal  Law,  ®=>594,  595. 

9=>20(l)  (Utati)  Plaintiff's  counsel  and  court 
justified  in  relying  on  notice  given  defendant's 
counsel  prior  to'  withdrawal  by  counsel  in  ac- 
cordance with  statutory  method.— Staheli  v. 
Adams,  781. 

9=346(5)  (Colo.)  Affidavit  as  to  expected  tes- 
timony of  absent  witness  setting  up  mere  con- 
clusions and  showing  no  diligence  insufficient. — 
Durham  v.  Wilson,  o25. 

9=>54  (Kan.)  Voluntary  dismissal  and  a  sec- 
ond action  for  same  relief  waived  error  in  de- 
nying continuance.— Anderson  v.  Piper,  697. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Breach  of 
Marriage  Promise;  Champerty  and  Mainte- 
nance; Covenants;  Frauds,  Statute  of;  Guar- 
anty; Indemnity;  Release;  Sales;  Specific 
Performance ;  Stipulations ;  Vendor  and  Pur- 
chaser. 

I.  REQUISITES  AHD   VAUBITT. 
(A)  Katnre  and  Bumtnttmlm  In  General. 

«=s>4  (Okl.)  "ImpUed  contract"  defined.— Tulsa 
Fuel  &  Mfg.  Co.  V.  Gilchrist  Drilling  Co.,  309. 
<S=3lO(4)  (Cal.App.)  Contract  of  isale  of  future 
crops  held  not  void  for  lack  of  mutuality. — 
Hogue-Kellogg  Co.  v.  Baker,  493. 

(F)    LiCKalttT  of  Object   and  of  GaBBtd-- 
eratlon. 

9=>I0I(2)  (Okl.)  Courts  will  not  enforce  for- 
eign contracts  repugnant  to  its  public  policy; 
comity  docs  not  require  that  foreign  associa- 
tions be  given  greater  privileges  than  domestic 
corporations.- Union  Sav.  Ass'n  v.  Cummins, 
869. 

9s»l02  (Nov.)  Contracts  opprntini'  to  public 
detriment  void.— King  v.  Bandall,  979. 
9=>lll  (Cal.App.)  Airreemeiit  of  liusband  to 
pay  fees  and  costs  of  divorce  action  contra 
bonos  morps.— McCahan  v.  MeCahan,  45S. 
«=9lll  (Cal.App.)  Entered  into  to  facilitate 
fivorce   xoid.— McCahan   v.  McCahan,  4(i0. 

Agreement  to   pay   attorney  fee  to  wife  in 
anticipated  divorce  action  void. — Id. 
9=9 1 26  (Or.)  Attorney  may  appear  before  leg- 
islative  body   to   procure   appropriation. — Hcr- 
rick  V.  Barzec,  141. 

Advice  of  attorney  to  petition  legislators  did 
not  render  contract  to  procure  passage  of  law 
unlawful.— Id. 

Services  of  attorney  under  contract  to  pro- 
cure legislation  legahzed  by  provision. — Id. 
9=>I37(3)  (CaLApp.)  Provision  for  payment 
of  attorney  fee  to  wife  in  event  of  divorce  did 
not  render  entire  separation  agreement  void. 
—McCahan  v.  Mc(}aban,  460. 


H.  OONSTRUOTIOir  AND  OPERATION. 

(A)  General  Rnlea  of  ConBtrnction. 

9=>I69  (Or.)  Surrounding  circumstances  ad- 
missible as  aid  In  construction. — ^McDonald  v. 
Supple,  315. 

<S=3l75(3)  (Cal.App.)  Evidence  held  to  show 
unconditional  contract  with  architect. — Borg- 
meyer  v.  Solomon,  1043. 

m.   MODtFIOATION  AND  MERGER. 

9=>238(l)  (Okl.)  Contract  in  writing  may  be 
altered  by  contract  in  writing.— Choctaw  Lum- 
ber Go.  V.  Waldoek,  866. 

9=9241  (Or.)  May  be  modified  by  waiver  of  a 
term  and  acquiescence  therein.— James  t. 
Ward,  1105. 

nr.  RESCISSION  and  abandon- 
ment. 

9=>260  (Cal.App.)  Entire  contract  may  be  re- 
scinded for  partial  failure  of  consideration. — 
Vaughn  v.  Fey,  1041. 

9=>266(l)  (CaLApp.)  Plaintiff  ftcW  entiUed  to 
rescission  only  upon  return  of  value  received. 
—Vaughn  v.  Fey,  1041. 

Personal  receipt  of  consideration  not  essen- 
tial to  duty  to  return  on  rescission. — Id. 
9=>270(l)  (Cal.)  Knowledge  of  right  to  rescind 
is  imputed  at  time  person  is  charged  with  dis- 
covery of  facts.- Bancroft  y.  Woodward,  445. 

V.  PERFORBCANCE   OR  BREACH. 

9=3305(3)  (Or.)  Acceptance  of  partial  pay- 
ment held  not  to  preclude  recovery  of  additional 
compensation.— McDonald  v.  Supple,  315. 
9=>3I8  (Cal.)  Forfeiture  should  be  restrained 
to  technical  limits. — Downing  v.  Cutting  Pack- 
ing Co.,  455. 

9=>322(5)  (Cal.App.)  Evidence  held  insuffi- 
cient to  sustain  verdict  for  balance  due  under 
lease  of  newspaper  route.— Straus  v.  Eaton, 
103.^ 

9=3322(5)  (Okl.)  Evidence  supporting  verdict 
for  partial  recovery  for  drilling  oil  and  gas 
well.— Tulsa  Fuel>&  Mfg.  Co.  v.  GUchrist  Drill- 
ing Co.,  399. 

Vl.  ACTIONS  FOR  BREACH. 

9=»324(l)  (Mont.)  In  action  on  quantum 
meruit,  express  contract  may  -be  proved.— Wil- 
cox V.  Newman,  138. 

9=>332(2)  (Or.)  Complaint  ftdci  to  state  cause 
of  action  upon  contract.— Janson  t.  Padfic  Dik- 
ing Co.,  340. 

9=>346(3)  (Mont.)  In  action  on  quantum 
meruit,  express  contract  may  be  proved. — 
Wilcox   V.   Newman,   138. 

9=3346(5)  (Okl.)  Waiver  of  breach  must  be 
pleaded  and  proved. — Wagner  v.  Keechi  Oil  & 
Gas  Co.,  804. 

9=>354  (Okl.)  Refusal  to  determine  whether 
time  was  impliedly  of  the  essence  held  not  er- 
ror.—Peters  V.  Bledsoe,  407. 

CONVERSION. 

See  Trover  and  Conversion. 


(CaLApp.)  Money  awarded  for  land  taken 
for  public  use  deemed  the  land  for  purpose  of 
discharging  liens.— Los  Angeles  Trust  &  Say- 
ings Bank  v.  Bortcnstein.  SoO. 
€:=>I5(I)  (Cal.)  Land,  directed  to  be  convert- 
ed into  money,  deemed  personal  property  from 
testator's  death.— In  re  Phelps'  Estate,  17. 

CORPORATIONS. 

See  Banks  and  Banking;  Building  and  Loan 
Associations;  Carriers;  Electricity;  Munici- 
pal Corporations;  Public  Service  Commis- 
sions; Railroads;  Street  Railroads;  Tele- 
graphs and  Telephones. 
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I.  INOORPORATION  AND   ORGAN- 
IZATION. 

€=»28(t)  (Kan.)  Trust,  though  unincorporat- 
ed, held  a  "corporation,"  which  may  sell  stock 
only  by  conforming  to  regulations. — Home  Lum- 
ber Co.  V.  Hopkins,  601. 

^=>30(2)  (Cal.)  False  representation  that  op- 
tion holders  were  subscribers  on  same  basis 
'warrants  rescission. — Munson  v.  Fishbum,  808. 

XV.  OAPITAI.,  STOCK,  AND  DIVI- 
DENDS. 

(B)  Sabncrlptlon   to   8toelc. 

^s>80(6)  (Cal.)  False  statement  that  defend- 
ants had  purchased  stock  on  same  basis  h^ld 
actionable. — Munson  ▼.  Fishbum,  808. 
^»80(I0)  (Cal.)  Four  months'  delay  no  de- 
fense to  action  by  stock  subscriber  for  dam- 
ages.—Munson  V.  Fishbum,  808. 

Delay  of  a  stock  subscriber  in  bringing  ac- 
tion for  rescission  held  not  laches. — Id. 

Payment  of  assessments  to  preserve  stock  for 
tender  to  seller  does  not  prevent  rescission. 
-Id. 

®=>80(I2)  (Cal.)  Return  of  stock  held  to  put 
aellers  in  statu  quo. — Munson  v.  Fishburn,  808. 

Damages  sufficiently  alleged  for  rescission  of 
purchase  of  stock. — Id. 

Rescission  of  purchase  of  stock  induced  by 
fraud  not  limited  to  rescission  against  corpo- 
ration.— Id, 

(C)  iBSne  of  Certlilca.tei>. 

^s»IOI  (Colo.)  Corporation  defrauded  in  is- 
suing stock  for  an  assignment  of  a  worthless 
process  may  •  sue  the  assignor. — Kunkle  v. 
Soule,  536. 

^=>IIO  (Cal.App.)  Defendant,  to  whom  stock 
was  issued,  but  who  transferred  it,  proper  par- 
ty to  company's  suit  to  cancel.— American  Bond 
&  Mortgage  Co.  v.  Lindsay,  102. 

(D)  Tranafer  of   Sbnrea. 

^=^I22  (Cal.App.)  Buyer  at  execution  sale  of 
stock  of  mutual  water  corporation  does  not 
necessarily  acquire  title. — Woodstone  Marble  & 
Tile  Co.  v.  Dunsmore  Canyon  Water  Co.,  213. 

V.   BXEHBEBS   AND   STOOKHOUIERS. 
(B)  Mretingra. 

^=»I93  (Cal.)  Attendance  at  and  participation 
in  meeting  by  all  stockholders  waives  objections 
as  to  place. — Guaranty  Loan  Co.  v.  Fontanel, 
177. 

®=>I94  (Cal.)  Attendance  at  and  participation 
in  meeting  by  all  stockholders  waives  objections 
as  to  call. — Guaranty  Loan  Co.  v.  Fontanel, 
177. 

<C)  Sains  or  Defending  on  Belialf  of  Cor- 
poration. 

®s»204  (Colo.)  Stockholders  cannot  repudiate 
trnnsnction  which  corporation  could  not  repudi- 
ate.—Kunkle  V.  Soule,  536. 

^=>206(l)  (Colo.)  Sale  to  corporation  under 
false  representations  may  be  set  aside  by  cor- 
poration or  stockholder  if  it  refuses  to  sue. 
—Kunkle  v.  Soule,  536. 

4^212  (Colo.)  Evidence  as  to  issue  of  stock 
for  assignment  of  process  for  extracting  min- 
erals held  to  show  consideration. — Kunlde  v. 
Soule,  536. 

(D)     Liability'     for    Corporate    Debta    and 
Acta. 

®s>215  (Cal.App.)  Stockholder's  liability  is 
primary  and  unaffected  by  guaranty  of  the  debt. 
—Seaboard  Nat.  Bank  v.  Belden,  1045. 
<S=9264  (CaLApp.)  Stockholder's  liability  on 
obligation  created  by  law  barred  in  three  ^ears; 
"time  when  liability  was  created."— Pidgeon  v. 
San  Diego  Consol.  Brewing  Co.,  1048. 

Corporation's  contract  of  sale  created  con- 
tingent liability  when  made  and  before  order 
placed  thereunder. — Id, 


VI.   OFXTOEBS  AND  AGENTS. 

<A)  Bleetlon  or  Appointment,  QnaliUca- 
tlon.  and  Tenure. 

<&:»283(l)  (Cal.)  Statutes  governing  corpora- 
tions in  regard  to  notice  of  meetings  construed. 
—Guaranty  Loan  Co.  v.  Fontanel,  177. 

Notice  of  meeting  for  election  of  directors 
may  be  dispensed  with  by  by-law. — Id. 
$=9283(4)  (Cal.)  Secretary  who  wrongfully 
refused  to  transfer  stock  cannot  claim  stock- 
holders ineligible  as  directors. — Guaranty  Loan 
Co.  V.  Fontanel,  177. 

<S=>289  (Cal.)  Authority  of  directors  de  facto 
could  not  be  questioned  collaterally. — Guaranty 
Loan  Co.  v.  Fontanel,  177. 
©=>290  (Cal.)  Secretary  who  wrongfully  re- 
fused to  transfer  stock  cannot  claim  meeting 
invalid  for  absence  of  stockholders. — Guaranty 
Loan  Co.  v.  Fontanel,  177. 

(D)    Uabllltr    for    Corporate     Debta     and 
Acta. 

$=»339  (Colo.)  Statement  of  .indebtedness  on 
January  Ist  in  report  filed  February  28th  held. 
insufficient. — Perini  v.  Continental  Oil  Co.,  532. 
<S=334I  (Colo.)  Suit  against  directors  because 
of  default  in  making  annual  report  maintain- 
able by  creditor's  assignee. — ^Perini  t.  Conti- 
nental Oil  Co.,  632. 

Vn.  CORPORATE  POWERS  AND 
LIABILITIES. 

(A)  Extent  and   Kxerclae   of  Fowera  in 
General. 

«=s>382l^  [New,  vol.  16  K«)r.No.  Sorios] 

(Cal.)  Theory  on  which  a  state  exercis- 
es control  over  public  utilities  stated. — Lyon  & 
Hoag  y.  Railroad  Commission,  795. 

(B)  Repreaentatlon  of  Corporation  by  Of- 
Heera  and  Amenta. 

<S=>407(3)  (Cal.App.)  Corporation  may  ap- 
point actmg  secretary  to  execute  written  ap- 
pointment of  broker  to  sell  land.— Arnold  v.  La 
Belle  Oil  Co.,  815. 

<S=5426(6)  (CaLApp.)  Corporation  by  resolu- 
tion of  directors  could  ratify  writing  appointing 
broker  to  sell  land.— Arnold  v.  La  Belle  Oil  Co., 
815. 

<S=>426(7)  (Cal.)  Payment  on  note  a  ratifica- 
tion of  its  unauthorized  execution. — California 
Nat.  Supply  Co.  v.  Flack,  634. 
<g=;>428(6)  (Cal.)  Charged  with  knowledge  of 
its  managing  officers  making  sale  to  it  as 
agents  of  vendor. — Newell-Murdoch  Realty  Co. 
V.  Wickham,  359. 

$=3432(4)  (Cal.App.)  Contract  purporting  to 
be  signed  by  officers  prima  facie  proof  of  exe- 
cution by  officers  so  as  to  shift  burden  of  proof. 
—Arnold  V.  La  Belle  Oil  Co.,  815. 
«=>432(I2)  (Cal.App.)  Finding  that  pledge 
bolder  corporation  and  officer  were  estopped  to 
claim  prior  lien  proper  onder  evidence. — Mayr 
V.  Reynolds,  383. 

XI.  DISSOLUTION  AND  FORFEITURE 
OF  FRANCHISE. 

®=>592  (Cal.)  Proclamation  unnecessary  to 
dissolution  for  nonpayment  of  license  and  fran- 
chise tax.— California  Nat.  Supply  Co.  v.  Flack, 
6.'?4. 

<S=36I7(2)  (Or.)  When  stockholders  become 
owners  of  assets  on  dissolution  stated. — Smyth 
V.  Kenwood  Land  Co.,  962. 

Default  under  land  sale  contract  held  not  to 
create  debt  preventing  property  passing  to 
stockholders  on  dissolution. — Id. 

Removal  by  vendor  of  defaulting  corpora- 
tion's goods  before  time  for  re-entering  held  to 
create  liability  enforceable  by  stockholder  after 
dissolution. — Id. 

<S=9630(4)  (Or.)  Complaint  heMto  allege  own- 
ership by  stockholder  of  property  of  dissolved 
corporation. — Smyth  v.  Kenwood  Land  Co.,  962. 
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^=>630(5)  (Or.)  Evidence  in  action  by  stock- 
holder after  dissolution  held  to  sustain  finding 
defendant  authorized  removal  of  personal  prop- 
erty—Smyth V.  Kenwood  Land  Co.,  962. 
^=3630(6)  (Cal.)  Judgment  against  defunct 
corporation  void.— California  Nat.  Supply  Co. 
V.  Flack,  634. 

XH.  FOREIGN  OORFORATIOM8. 

^=>639  (Okl.)  Foreign  corporation  cannot  ex- 
ercise rights  not  conferred  on  domestic  corpo- 
rations.—Union  Sav.  Ass'n  v.  Cummins.  869. 

Courts  will  not  enforce  foreign  contracts  re- 
pugnant to  its  public  policy;    comity  does  not 
require  that  foreign  associations  be  given  great- 
er privileges  than  domestic  corporations.— -Id. 
9:^639   (Okl.)   Foreign  corporation  cannot  ex- 
ercise other  rights  than  those  conferred  on  sim- 
ilar    domestic     corporations.— Holt     v.     JEtna 
Building  &  Loan  Ass'n,  872. 
<S=642(2)  (Kan.)  Sale  of  stock  in  foreign  cor- 
poration or  trust  is  not  a  "doing  of  business." 
—Home  Lumber  Co.  v.  Hopkins.  601.  ■ 
<e=642{6)   (Kan.)  "Doing  of  business"  by  for- 
eign corporation  defined.— Home  Lumber  Co.  v. 
Hopkins,  601. 

^»648  (Kan.)  Application  of  foreign  corpora- 
tion held  to  require  state  charter  board  to  pass 
on  its  right  to  sell  stock  in  state. — Home  Lum- 
ber Co.  V.  Hopkins.  601. 

<8=>657(2)  (Okl.)  Comity  does  not  require  that 
foreign  corporations  enforce  contracts  con- 
flicting with  state  law.— Holt  v,  ^tna  Building 
&  Loan  Ass'n,  872. 


COUNTIES. 


IV.  FISOAI.    BCANAOEBCEirT.    PirBX.IO 

DEBT.  SECtTBITLES,  AND 

TAXATION. 

®=»I78  (Or.)  Election  for  excessive  bond  Is- 
sue does  not  authorize  issue  up  to  limit. — Haw- 
ley  V.  Anderson,  1097. 


COSTS. 

I.  NATTTRE,  GROUNDS.  AND  EXTENT 
OF  RIGHT  IN  GENERAI.. 

^»3  (Nev.)  Not  allowable  in  absence  of  stat- 
utory authority.— 'Dixon  v.  Second  Judicial  Dist. 
Court  of  Nevada  in  and  for  Washoe  County, 
.352. 

■@=a42(2)  (Nev.)  OfiFer  of  judgment  as  to  un- 
disputed part  of  claim  makes  cost  dependent 
upon  result  of  disputed  part.— Herring-Hall- 
Marvin  Safe  Co.  v.  Balliet,  76. 

OflFer  of  judgment  need  not  include  costs. — ^Id. 
«=>42(4)  (Nev.)  Offer  of  judgment  does  not 
affect  costs  accruing  prior  to  offer.— -Herring- 
Hall-Marvin  Safe  Co.  V.  Balliet,  76. 

V.  AMOUNT.  RATE.  AND  ITEMS. 

®=>I72  (Nev.)  Attorney's  fees  not  allowable  in 
action  for  services  appealed  from  justice  court. 
—Dixon  v.  Second  Judicial  Dist.  Court  of  Nev- 
ada in  and  for  Washoe  County,  352. 
<&=>I84(I)  (Or.)  Double  mileage  and  per  diem 
fees  to  witness  allowed  without  showing  actual 
payment.— Brown  v.  McCloud,  578. 

VI.  TAXATION. 

«;:»203  (Cal.App.)  Defendants  not  "adverse 
parties,"  so  as  to  require  service  of  cost  bill, 
—Hubbard  v.  Jurian,  1052. 

Vn.   ON  APPEAL  OR  ERROR,  AND 

ON  NEW  TRIAZ,  OR  MOTION 

THEREFOR. 

®=238(l)  (Wash.)  Respondents  not  appear- 
ing not  allowed  coats.- Ames  v.  Duff  &  Youk. 
2.W. 

®=>260(4)    (Cal.)  Buyer's    appeal    on    ground 
.  that  delivery  was  not  alleged  held  frivolous.— 
Jones  T.  California  Growers  &  Shippers,  172. 

COUNTERCLAIM. 

See  Set-Off  and  Ciounterclaim. 


COURTS. 

See  Contempt;  Criminal  Law,  €=»90-98;  Judg- 
es;   Justices  of  the  Peace;   Prohibition. 

II.   ESTABLI8H1XENT.    ORGANIZA- 
TION. AND   PROCEDURE  IN 
OENERAX. 

(D)   Rolen  of  Dectaion,  Adjndlcationa, 
Opinions,  and  Records. 

cgs990(l)  (Ariz.)  Rule  of  decision  ought  not 
to  be  disturbed.— Inspiration  Consol.  Copper 
Co.  V.  Conwell.  88. 

<S=»93(I)  (Okl.)  Rule  of  property  cannot  be 
applied  to  valid  conveyances  violating  govern- 
mental policy.— Sells  v.  Mooney,  861,  863; 
Sells  v.  Butts,  863. 

€=»97(l)  (ur.)  Federal  decisions  followed  in 
determining  validity  of  contract  affecting  fed- 
eral legislation.— Hcrriok  v.  Barzee,  141. 
^=>I0|  (Colo.)  Majority  of  members  of  Su- 
preme Court  constitute  "court  en  banc,"  and 
majority  may  decide;  "quorum." — Mountain 
States  Telephone  &  Telegraph  Co.  v.  People. 

Olo. 

^=>I02(I)  (Colo.)  Concurrence  of  three  judges 
of  Supreme  Court  necessary  for  department 
decision.— Mountain  States  Telephone  &  Tele- 
graph Co.  V.  People  513. 

<S=>I07  (Cal.App.)  Decisions  limited  to  matters 
before  court.— Palvutzian  v.  Terkanian,  503. 
<S=»II4  (Cal.App.)  Can  correct  record  by  en- 
try of  order  nunc  pro  tunc. — Dolan  v.  Superior 
Court  of  California  in  and  for  City  and  Coun- 
ty of  San  Francisco,  469. 

IV.  COURTS  OF'UMITED  OR  INFERI- 
OR JURISDICTION. 

<S=>I63  (Utah)  Action  for  price  held  not  to 
involve  "title  or  possession  of  real  property" 
ousting  city  court  of  jurisdiction.— Manning  v. 
r>ay.  V79.  ' 

vn.  UNITED  STATES  COURTS. 

(U)   Sapreme  Court. 

<S=>39I(3)  (Idaho)  Jurisdiction  of  United 
States  Supreme  Court  to  review  proceedings 
of  state  courts  is  limited  to  denials  of  federal 
rights.— Kinzell  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
256. 

Error  involving  no  federal  question  is  not 
reviewable  by  Supreme  Conrt  of  the  United 
States.— Id. 

<&=»400  (Idaho)  State  court  should  dispose  of 
errors  left  undecided  by  decision  of  the  United 
States  Supreme  Court.— Kinzell  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  255. 

Vin.   CONCURRENT   AND    CONFLICT- 

INO  JURISDICTION.    AND 

COMITT. 

(B)  State  Conrta  and  United  States  Courts. 

<8s>489(9)  (Okl.)  State  courts  have  jurisdic- 
tion in  action  for  difference  between  legal  and 
illegal  freight  charges.— Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Gist,  878. 

COVENANTS. 

X.  REQUISITES  AND  VAX.IDITT. 

(B)   Implied  Co-venamts. 

^»I4  (Idaho)  "Grant,  bargain,  sell,  convey, 
and  confirm"  do  not  imply  covenant  of  seizin. 
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—Bliss  Town-Site  Oo.  ▼.  Morris-Eoberts  Co., 
1028. 

Covenant  of  seizin  is  not  implied  from  the 
word  "grant." — Id. 

m.  PERFORMANCE   OR  BREACH. 

^s»88  (Idaho)  Failure  to  make  warrantor  a 
party  in  action  against  warrantee  does  not  re- 
lease warrantor. — Bliss  Town-Site  Co.  v.  Mor- 
ris-Roberts Co.,  1028. 

4s>96(3)  (Or.)  Ontstanding  lease  is  an  "in- 
cumbrance.— Winn  V.  Taylor,  342. 
^3>I02(I)  (Idaho)  No  breach  of  covenant  of 
warranty  until  eviction  by  paramount  title. — 
Bliss  Town-Site  Co.  v.  Morris-Roberts  Co., 
1028.  ' 

«s»i02(2)  (Idaho)  Eviction  breaching  cove- 
nant of  warranty  need  not  be  from  the  entire 
premises.— Bliss  Town-Site  Co.  v.  Morris-Rob- 
erts Co.,  1028. 

IV.   ACTIONS  FOR  BREACH. 

«=»!  18  (Or.)  Defendant  grantor,  admitting 
receipt  of  rental  from  third  person  and  exe- 
cution of  warranty  deed,  had  burden  of  prov- 
ing right  to  retain  rent. — Winn  v.  Taylor,  342. 
^s>l27(6)  (Or.)  Measure  of  damages  for 
breach  of  covenant  against  incumbrances. — 
Winn  v.  Taylor,  342. 

®=»l3i.  (Or.)  Interest  allowed  grantee  in  ac- 
tion aKainHt  grantor  collecting  rents. — Winn  v. 
Taylor,  342. 

CRIMINAL  LAW. 

See  Adultery;  Bail,  <g=4&-96;  Burglary;  False 
Pretenses;  Fines;  Forgery;  Homicide;  In- 
dictment and  Information;  Larceny;  Mayhem; 
Perjury;  Rape,  ®=>3. 

I.   NATURE  AND  EIAMENTS  OF 

CRIME  ANB  DEFENSES 

IN  OENERAIi. 

<S=>2I  (Mont.)  Criminal  intent  not  necessary 
to  violation  of  police  statute. — State  t.  Smith, 
107;  Same  v.  Dunn,  121. 

IV.   JURISDICTION. 

$=»90(3)  (CaLApp.)  Police  court  of  Sacra- 
mento held  not  to  have  jurisdiction  of  prosecu- 
tion for  violation  of  state  Medical  Practice  Act. 
—People  v.  T.  Wah  Hing,  662. 
9=»93  (Okl.Cr.App.)  Amended  information  for 
unlawfully  conveying  intoxicating  liquors  held 
to  give  superior  court  jurisdiction. — Ripley  v. 
.State,  710. 

€=»98  (Okl.Cr.App.)  Defendant's  presence  and 
plea  of  not  guilty  gives  superior  court  jurisdic- 
tion of  person.— Ripley  v.  State,  710. 

Vn.  FORMER  JEOPARDY. 

$=»i77  (Idaho)  Allowance  of  demurrer  to  in- 
formation may  be  a  final  judgment  barring  a 
future  prosecution.— State  v.  Bilboa,  248. 
^=>i93i/2  (Okl.Cr.App.)  Conviction  of  lesser 
offense  bars  prosecution  for  greater, — Johnson 
V.  State,  897. 

Vm.  PREI.IMINART  COMPLAINT. 
AFFIDAVIT,  WARRANT.  EX> 
AMINATION.  COMMITMENT. 
AND   SUMMARY  TRIAI.. 

$=»230   (Idaho)   Function  of  committing   mag- 
istrate stated.— State  v.  Bilboa,  248. 
€=»238   (Cal.App.)   Sufficient  cause  to  believe 
accused    guilty    authorizes   magistrate    to    hold 
him. — Ex  parte  James,  466. 

Probable  cause  htid  to  exist  for  holding  one 
accused  of  obtaining  sheep  by  falsely  pretend- 
ing to  have  bank  deposit. — Id. 
®=>25l '  (Cat.)  Constitutional  rights  of  accus- 
ed must  be  preserved  in  police  courts.— Ex 
parte  Williams,  1(W. 

€=3252(1)  (Cal.)  Complaint  essential  to  ju- 
risdiction of  polJJee  court— Ex  part«  Williams, 
1G3. 


$=s>258(4)  (Cal.App.)  Cannot  change  judgment 
to  defendant's  prejudice  after  commencement  of 
execution  of  sentence. — Ex  parte  Gottschalk, 
649. 

IX.   ARRAIGNMENT  ANDPIJiAS   AND 
NOULE  PROSEQUI  OR  DISCON- 
TINUANCE. 

€=a26i(2)  (Okl.Cr.App.)  Second  arraignment 
and  plea  unnecessary  after  first  trial. — ^Thomas 
V.  State,  711. 

€=3295  (Idaho)  No  bar  without  proof  that  of- 
fense thereafter  charged  is  the  same. — State  v. 
Bilboa.  248. 

<S=»300  (Idaho)  Plea  of  not  guilty  puts  in  is- 
sue every  material  allegation. — State  v.  Mc- 
Bride,   247. 

€=>300  (Mont.)  Issues  raised  by  plea  of  not 
guilty.— State  v.  Smith,  107;  Same  v.  Dunn, 
121. 

<S=3300  (Mont.)  Plea  of  not  guilty  puts  in  is- 
sue all  allegations  of  information. — State  v. 
Diedtman,  117. 

X.  EVIDENCE. 

(A)  Judicial    Notice,    Freaninpttaiw,    and 

Burden  of  Proof. 

€=>3I8  (Cal.)  No  presumption  of  change  in 
locks  of  decedent's  hair  between  time  of  dis- 
covery at  scene  of  mui;der  and  trial. — People 
v.  Wolff,  22. 

(S=>330  (Cal.A|ip.)  Harden  on  state  to  prove 
guilt  beyond  reasonable  doubt. — ^People  v.  Bick- 
erstaff.  656. 

®=3335  (Mont.)  Proof  that  offense  occurred  in 
county  of  prosecution  necessary. — State  v. 
Smith,  107;   Same  v.  Dunn,  121. 

(B)  Facts    la    iHine    and    Relevant    to    la- 

anea,  and  Rea  Geatie. 

«=»3SI(I0)  (Or.)  That  defendant  authorized, 
taking  of  his  children  out  of  jurisdiction  ad- 
missible.—State  V.  Zullig,  580. 
€=3364(4)  (Or.)  Statements  b^  defendant' as 
to  inability  of  his  children  to  give  information 
as  to  the  crime  not  res  geatie. — State  v.  Zullig, 
580. 

(C)  Otiier  Oflenaea,  and  Character  of  Ac- 

enaed. 

€=?369(l)     (Mont)    Admission    as    to    other 

seditious   statements   held  improperly   admitted 

and  prejudicial.— State  v.  Smith,  107;    Same  v. 

Dunn.  121. 

€=»369(I3)   (Okl.Cr.App.)  Conviction  reversed 

for  error  in  admission  of  evidence. — Ewing  v. 

State.  274. 

€=>37l(i2)   (Cal.App.)  Evidence  of  assault  on 

another  subsequent  to   killing  held'  admissible 

to  show  motive. — People  v.  Oilman,  205. 

(EI)   Beat   aad   Secondary    and   Demonatra- 
tlve  Evidence. 

<3=»404(3)  (Okl.Cr.App.)  Knife  not  identified 
as  the  one  claimed  to  have  been  in  the  hands 
of  person  assaulted  inadmissible. — Pruitt  v. 
State,  8;)4. 

€=3404(4)  (Cal.)  Locks  of  hair  found  in  au- 
tomobile driven  by  murdered  man  properly  ad- 
mitted.—People  V.  Wolff,  22. 

Admission  of  locks  of  decedent's  hair  not 
erroneous,  as  tending  to  arouse  passion. — Id. 
<^=>404(4)  (Okl.Cr.App.)  Decedent's  clothing 
held  admissible  to  show  relative  position  of  de- 
cedent and  defendant  and  location  of  wounds.— 
Jones  V.  State,  887. 

Witness  may  point  out  how  holes  in  clothes 
worn  by  decedent  correspond  with  wounds. — Id. 

(F)    Admiaalona,   Declarationa,   and  Hear- 
aay. 

€s>4l2(3)   (Cal.App.)  Statements  of  prisoners 
in  cell  admissible.— People  v.  White,  821. 
€=»4I3(I)    (Okl.Cr.App.)   Defendant's        self- 
serving  declaration,  forming  nq  part  of  res  ges- 
tx  inadmissible.— Smart  v.  State,  269. 
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4=9418(1)  (CaLApp.)  Testimony  as  to  conver- 
sation ia  defendant's  presence  held  admissible. 
—People  V.  Majors,  636. 

<S=>419,  420(1)  (Mont)  That  State  Depart- 
ment had  passed  favorably  on  record  of  pros- 
ecuting witness  inadmissible.— State  r.  Diedt- 
man,  117. 

<S=>4I9,  420(6)  (Cal.)  Statements  by  decedent 
while  on  a  train  after  the  attack  incompetent 
as  hearsay.— People  y.  Wolff,  22. 

(I)    Opinion   Evidence. 

«=»452(2)  (Cal.)  Witnesses  acquainted  with 
defendant  competent  to  testify  as  to  sanity. — 
People  V.  Niino,  626. 

(K)  Confesalons. 

«=>635(2)  (Cal.App.)  Evidence  aside  from 
confession  held  to  snow  entry  in  nighttime. 
—People  V.  Cota,  473. 

(M)  'Welcht  and  8afllclener> 

93»552(3)  (Mont.)  Circumstantial  evidence 
must  be  consistent,  and  Inconsistent  with  any 
other  rational  hypothesis. — State  v.  Cromez,  982. 
«=s>56l(l)  (Cal.App.)  Burden  on  state  to 
prove  guilt  beyond  reasonable  doubt. — ^People  v. 
BickerstaS,  656. 

XI.  TIUE  OF  TRIAL  AND   CONTINU- 
ANCE. 

«=>594(l)  (Okl.CrJVpp.)  Denial  of  continu- 
ance proper  where  no  probability  of  different 
result.— Williams  v.  State.  892. 
4=9595(4)  (Okl.Cr.App.)  Denial  of  continuance 
for  absence  of  witness  held  reversible  error. — 
LitUe  V.  State,  706. 

XIL   TRIAL. 
(B)  Course  and  Condnct  of  Trial  In  Gen- 
eral. 

4=3640  (N.M.)  State  may  employ  private  coun- 
sel on  order  of  court  with  consent  of  district 
attorney  or  Attorney  General.— Baca  v.  Padil- 
la,  730. 

4=»643  (Okl.Cr.App.)  On  timely  request  ar- 
gument should  be  ordered  taken  in  shorthand. 
— Ewing  V.   State,  274. 

4=>655(4)     (Mont.)    Announcement    by    court 
that  he  would  sustain  a  challenge  to  juror  held 
prejudicial.- State  v.  Diedtman,  117. 
4=>656(2)   (Cal.)  Remark  of  court  not  preju- 
dicial.—People  V.  Niino,  626. 

(K)    Arvam^nta    and    Conduct   of  Connael. 

4=>722*/2  (Okl.Cr.App.)  Conviction  reversed 
for  error  in  argument  prejudicial  to  defendant. 
— Ewing  V.  State.  274. 

<@==>730(I3)  (Okl.Cr.App.)  Failure  to  instruct 
jury  to  disregard  improper  argument  of  county 
attorney  prejudicial. — Ewing  v.  State,  274. 

(F)    Province  of  Conrt  and  Jury  in   Gen- 
eral. 

4=9741(6)  (Or.)  Question  of  weight  of  circum- 
stantial evidence  peculiarly  for  jury.— State  v. 
ZuUig.  S80. 

4=»753(2)  (Mont.)  Directed  verdict  proper, 
where  contrary  verdict  would  require  new  trial. 
—State  v.  Gomez,  982. 

Acquittal   properly    directed   where   evidence 
insttmcient  to  convict. — Id. 

(O)   Neeeasltx,  Reqvlaltes,  and  Safltclencr 
of  Inatrnctlona. 

4=>782(l)  (CaLApp.)  Defendant  entitled  to  in- 
structions as  to  conditions  of  evidence  requir- 
ing acquittal. — People  v.  Bickerstaff,  656. 
<g=785(2)  (Mont.)  Where  witness  testified 
from  written  memorandum,  it  was  improper  to 
deny  a  cautionary  instruction.— State  v.  Diedt- 
man. 117. 

4=»789(l)  (Okl.Cr.App.)  Practice  of  attempt- 
ing to  define  reasonable  doubt  disapproved. — 
Mayfield  v.  SUte,  276. 


4=3789(2).  (Cal.)  Courts  should  adhere  to 
precedents  in  framing  instructions  on  reason- 
able doubt.- People  v.  Bickerstaff,  656. 
4=»789(2)  (Okl.Cr.App.)  Instruction  defining 
"reasonable  doubt"  not  erroneous. — Mayfield  v. 
State,  276. 

4=>789(3)  (Cal.App.)  Instruction  as  to  rea- 
sonable doubt  of  alcoholic  content  erroneously 
refused. — People  v.  Bickerstaff,  656. 
4=3789(9)  (Cal.)  Instruction  on  reasonable 
doubt  not  erroneous.- People  v.  BickerstaS, 
656. 

4=»789(I7)  (Cal.App.)  Instruction  on  reason- 
able doubt  held  not  erroneous.— People  v.  T. 
Wah  Hing,  662. 

4=>792(3)    (Idaho)  Instruction  as  to  who  are 
principals  held  to  substantially  conform  to  stat- 
ute.— State  V.   Sheehan,  71. 
4=>798(</2)    (Wash.)  Instruction    that    charge 
was  addressed  to  jurors  individually  held  prop- 
erly refused.— State  v.  Chittenden,  232. 
4=s>806(3)   (Cal.)  Court  should  not  repeat  in- 
structions.- People  v.  Bickerstaff,  656. 
^:=>8I4(3)    (Mont.)   Instruction  not  based  on 
evidence   is   erroneous. — State  v.   Smith,   107; 
Same  v.  Dunn,  121. 

4=>8I4(5)  (Mont.)  Instruction  allowing  jury 
to  consider  other  seditious  publications  held 
erroneous. — State  v.  Smith,  107:  Same  v.  Duno, 
121. 

Instruction  that  defendant  could  be  convicted 
for  either  writing,  publishing,  or  uttering  sedi- 
tious article   held  erroneous. — Id. 
4=>8I4(2I)  (Mont.)  Instructions  should  be  ex- 
plicit  and   closely  connected  with   the   facts. — 
State  V.  Smith,  107;   Same  v.  Dunn,  121. 
4=3822(1)     (Cal.)    Instructions    construed    as 
whole.— People  v.  Wolff,  22. 
4=>822(()   (Mont.)  In  determining  correctness 
of   instructions,    they    should    be    examined    in 
their  entirety.— State  v.  Smith,  107;    Same  v. 
Dunn,  121. 

4=>822(4)  (Cal.)  Instructions  in  homicide  case 
as  to  duty  of  jury  not  objectionable  when  con- 
strued as  a  whole.— People  v.  Wolff,  22. 

(H)   Reanesta   for  Inatractloaa. 

4=»829(l)   (CaLApp.)  Refusal  of  request  cov- 
ered not  error. — People  v.  Nunes,  486. 
4=>829(l)    (Okl.Cr.App.)   Heqarftrd     instruc- 
tions properly  refused,  when  covered  by  those 
given.— Jones  v.  State,  887. 
4=»829(3)  (Cal.App.)  Requested  instruction  on 
mayhem  held  not  error  being  covered  by  charge 
as  given. — People  v.  Nunes,  486. 
4=>834(5)  (Cal.App.)  Requested  instruction  as 
to    embodying    rule    as    to    reasonable    doubt 
should  have  been  given  without  modification. — 
People  V.  Bickerstaff,  656. 

Requested  instruction  embodying  rule  as  to 
reasonable  doubt  should  have  been  given  with- 
out modification. — Id. 

(K)   Terdlct. 

4=9883  (Okl.Cr.App.)  Verdict  sufficiently  defi- 
nite and  in  effect  a  verdict  of  guilty  of  assault 
with  intent  to  do  bodily  harm.— Pruitt  v.  State, 
894. 

4=3894  (Okl.Cr.App.)  Informal  verdict  should 
l>e  objected  to  when  returned.— Pruitt  v.  State, 
894. 

Xm.    MOTIONS  FOR  NEW  TRIAL 
AND  IN  ARREST. 

4s>070(6)  (Idaho)  Motion  in  arrest  granted 
after  conviction  on  information  charging  more 
than  one  offense. — State  v.  Hall,  231. 
4=>970(7)  (Cal.App.)  Objection  to  informa- 
tion not  waived  by  failure  to  demur  and  prop- 
erly present  by  nMtion  in  arrest. — ^People  v. 
Bliss,  1046. 

XrV.  JUDGMENT,  SENTENCE,  AND 
FINAL  COMMITMENT. 

4=>984  (Idaho)  Grant  of  motion  in-  arrest  as 
to  all  but  one  offense,  after  conviction  of  aev- 
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eral  offenses  charged  in  same  information,  heli 
error.— State  t.  HaU,  251. 

XV.  APPEAL  AND  ERROR.  AND 
CERTIORARI. 

(A)  Form    of    Remedr,    JorladlctlOB,    and 

RIarht  of  Revieir.  « 

®=3l022  (Utah)  No  appeal  from  conviction  in 
district  court  on  appeal  from  city  court,  wliere 
constitutionality  or  validity  of  statute  is  not 
involved.— State  v.  Roberts,  351. 

(B)  Presentation  and  ReserTatlon  tn  IjOvt. 
er  Court  of  Grounds  of  Re-vleiv. 

«=>I03I(5)  (Cal.)  Objection  that  copy  of  com- 
plaint was  not  attached  to  magistrate's  cer- 
tificate of  defendant's  agei  not  properly  raised, 
■will  not  be  considered  on  appeal.— People  v. 
Wolff,  22. 

«=:>I032(I)  (CaLApp.)  Objection  to  change  in 
information  waived  by  failure  to  object. — Peo- 
ple V.  White,  821. 

€=3(035(3)  (Cal.)  Remarlc  of  court  not  ob- 
jected to  not  ewor.- Peoplev.  Niino,  626. 
®=»1054(l)  (Or.)  Objection  to  inquiry  of  dis- 
trict attorney  as  to  story  of  defendant's  chil- 
dren not  reviewable,  where  no  exception  taken. 
—State  V.  Zullig,  680. 

4=91064(4)  (Or.)  Objection  to  inquiry  of  dis- 
trict attorney  as  to  story  of  defendant's  chil- 
dren not  reviewable,  where  matter  not  made 
ground  for  new  trial.— State  v.  Zullig,  580. 

(O)  Record  and  ProeeedinKs  Not  In  Rec- 
ord. 

«=»I086(I3)  (Okl.Cr.App.)  Where  transcript 
of  record  or  case-made  contains  no  copy  of 
judgment  below  the  appeal  will  be  dismissed. — 
Mitchell  V.  State,  268. 

«=>I086(I3)  (Okl.Cr.App.)  Where  transcript 
contains  no  copy  of  judgment  appeal  dismissed. 
—Sherwood  v.  State,  270. 
<S=>I090(I)  (Wash.)  Failure  to  file  biU  of  ex- 
ceptions or  statement  of  facts  leaves  for  re- 
view Questions  on  record. — State  v.  Terrien, 
1017. 

$=»I092(4)   (Wash.)  Bill  of  exceptions  within 
time  jurisdictional — State  v.  Terrien,  1017. 
<S=>I099(6)    (Wash.)   Filing    of    statement    of 
facts  within  time  jurisdictional. — State  v.  Ter- 
rien, 1017. 

®=3ll04(4)  (Cal.)  Objection  that  c«py  of 
complaint  was  not  attached  to  magistrate's  cer- 
tificate of  defendant's  age  held  not  shown  by 
record.— People  v.  Wolff,  22. 
«=3ll06(3)  (Wash.)  Appellant  for  cause 
shown  may  be  allowed  to  file  transcript  and 
serve  and  file  briefs  after  time  fixed.— State  v. 
Terrien,  1017. 

(B)  Aaaiffninent  of  Eirrore  and  Briefs. 

<S=>I  130(2)  (Okl.)  On  failure  to  file  briefs,  ap- 
peal will  be  dismissed.— Johnson  v.  State,  263. 
®=>|  130(4)  (Cal.App.)  Appeal  ordered  sub- 
mitted on  record  where  no  brief  filed  in  time. — 
People  V.  Riccomini,  1045. 
<&=3ll30(4)  (Wash.)  Appellant  for  cause 
shown  may  be  allowed  to  file  transcript  and 
serve  and  file  briefs  after  time  fixed. — State  v. 
Terrien,  1017. 

(G)   Review. 

€=3 1 141(1)  (Cal.App.)  Presumptions  in  favor 
of  regularity  of  proceedings  below. — People  v. 
White,  821. 

«=3|  141(1)  (Okl.Cr.App.)  Presumptions  on  ap- 
peal in  favor  of  regularity  of  proceedings  be- 
low.—Thomas  V.  State,  711. 
<S=3l  144(1/2)  (Okl.Cr.App.)  Presumption  of 
regularity  of  proceedings  below. — Williams  v. 
State,  892. 

€=^1 144(8)  (Or.)  Jury  being  in  part  selected 
by  defendant,  presumption  is  tliat  they  will  be 
impartial.— State  v.  Zullig,  580. 
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«=»II44(I7)  (Okl.Cr.App.)  Presainntion  asto 
judgment  and  session  of  court.— Williams  v. 
State,  892. 

«=9|i5l  (Okl.Cr.App.)  Application  for  con- 
tinuance in  discretion  of  trial  court.— Wil- 
liams V.   State,  892. 

9=31153(2)  (Cal.)  Competency  of  intimate  ac- 
quaintance to  testify  as  to  sanity  matter  with- 
in discretion  of  trial  court.— People  v.  Niino, 
626. 

<S=9ll53(3)  (Okl.Cr.App.)  Opening  of  case  for 
rebuttal  evidence  discretionary. — Felice  v. 
State,  898. 

<S=3ll59(2)  (Cal.)  Judgment  not  reversed  if 
supported  by  evidence.— People  v.  Niino,  626.  . 
$=3|  159(2)  (Okl.Cr.App.)  Conviction  not  re- 
versed if  Slipported  by  competent  evidence. — 
Johnson  v.  State,  897. 

€=»■  159(2)  (Oki.Cr.App.)  Conviction  support- 
ed by  some  testimony  will  not  be  reversed. — 
Armstrong  v.  State,  898. 

<S=>II63(I)  (Okl.Cr.App.)  That  error  pre- 
sumes injury  not  the  rule  and  unless  resulting 
in  a  miscarriage  of  justice  error  in  opening 
argument  is  not  reversible.— Mayfield  v.  State, 

«=9ll67(l)    (Okl.Cr.App.)    Defendant    cannot 
complain   that   prosecutor   elected   to   try   him 
for  lesser  offense. — Jolinson  v.   State,  897. 
<3=»l  188(4)    (Idaho)    Refusal   to    strike   erro- 
neous testimony  and  to  instruct  to  disregard  it 
held  harmless. — State  v.  Sheehan,  Tl. 
®=»l  169(1)    (Cal.App.)   Admission  of  testimo- 
ny held  harmless,  in  view  of  sufficiency  of  evi- 
dence.— People   V.   Majors,   636. 
<S=>lt69(l)   (CalJVpp.)  Admission  of  evidence 
harmless.— People  v.  "White,  821. 
®=>l  169(1)   (Mont.)  Testimony  that  State  De- 
partment acted  favorably  on  record  of  prose- 
cuting witness  held  prejudicial. — State  v.  Diedt- 
man,  117. 

<6=9ll69(7)  (Okl.Cr.App.)  Error  in  admission 
of  evidence  where  guilt  otherwise  established 
harmless.— Everidge  v.  State,  701. 
<S=>I  169(1!)  (Mont.)  Admission  as  to  other 
seditious  statements  held  improperly  admitted 
and  prejudicial.— State  t.  Smith,  107;  Same  v. 
Dunn,  121. 

<g=»l  j70i/2(5)  (Cal.App.)  Exclusion  of  cross- 
examination  held  harmless,  in  view  of  suffi- 
ciency of  evidence.— People  v.  Majors,  (3,36. 
<S=9ll7l(2)  (Okl.Cr.App.)  Count:!;  attorney's 
opening  argument  held  without  injury. — May- 
field  V.  State,  276. 

<S=3ll72(2)  (Idaho)  Instruction  as  to  weight 
to  be  given  erroneous  testimony  held  not 
prejudicial  error. — State  v.  Sheehan,  71. 
<S=»1 172(6)  (Cal.App.)  Instruction  allowing^ 
conviction  of  burglary  on  proof  of  intent  not 
charged  in  indictment  held  not  prejudicial. — 
People  V.  Cota,  473. 

«=»II73(2)  (Idaho)  Refusal  to  strike  erro- 
neous testimony  and  to  instruct  to  disregard  it 
held  harmless.— State  v.  Sheehan,  71. 
<8=II73(2)  (Mont.)  Refusal  of  cautionary  in- 
struction as  to  testimony  based  on  written 
memorandum  prejudicial. — State  v.  Diedtman, 
117. 

<Ss3ll80  (Okl.Cr.App.)  Decision  as  to  sufficien- 
cy of  identical  evidence,  conclusive  on  second 
appeal.— Thomas  v.  State,  711. 

Presumptions  as  to  arraignment  tjid  plea  be- 
low stated.— Id. 


(H)  Determination  and  Disposition  of 
Canse. 

$=>I182  (Cal.App.)  Conviction  affirmed  on  con- 
clusive evidence  and  fair  trial. — People  v.  Won 
Lee  Wing,  643. 

«=>II82  (Okl.Cr.App.)  Without  brief  appear- 
ance or  reversible  error,  conviction  afBrmed. — 
Martin  v.  State.  268. 

<S=>II82  (Okl.Cr.App.)  Where  record  discloses 
no    error   and    evidence    sustains   the   verdict. 
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judgmeDt  will  be  affirmed.— Thompson  v.  State, 

<S=>II82  (Okl.Cr.App.)  On  faUure  to  file  brief 
or  appear  for  argument  judgment  aUirmed  un- 
der rule.— Pollykoff  v.  State,  420. 
^s>l  186(1)  (Okl.)  Conviction  reversed  for  er- 
ror in  admission  of  evidpnce  and  argument 
prejudicial  to  defendant. — Ewing  v.  State,  274. 
^=>  1(86(4)  (Cal.)  Erroneous  admission  of 
evidence  not  prejudicial,  where  no  miscarriage 
of  justice.— People  v.  Wolff,  22. 
^=>l  186(4)  (Cal.App.)  Erroneous  change  in 
information  not  reversible  error. — People  v. 
White,  821. 

<$s>l(86(4)  (Idaho)  Errors  not  prejudicing 
defendant's  substantial  right  will  not  justify  re- 
versal of  a  conviction. — State  v.  McBride,  247. 
®=>l  186(4)  (Mont.)  Judgment  not  reversed 
for  technical  errors  not  affecting  substantial 
rights.— .State  v.  Diedtman,  117. 
«=3l  186(4)  (Okl.Cr.App.)  Unless  resulting  in 
a  miscarriage  of  justice  error  in  opening  ar- 
gument is  not  reversible.— Mayfield  v.  State, 
276. 

XVn.    FTTiaSHBIEirr  AND  PKEVEN. 
TION  OF  CRIME. 

«=»I2I6(6)  (Okl.Cr.App.)  Sentence  of  impris- 
onment not  satisfied  by  mere  expiration  of 
time.— Ex  parte  Smith,  1092. 
$=>I2I7  (Okl.Cr.App.)  Defendant  who  has 
not  served  his  sentence  may  be  taken  as  on 
escape. — Ex  parte  Smith,  1092. 

CROPS. 

«s>3  (Cal.App.)  Contract  for  sale  of  crops  to 
be  grown  in  future  valid,  where  seller  has  land. 
— Hogue-Kellogg  Co.  v.  Baker,  493. 

Contract  for  sale  of  future  crops  held  valid. 
—Id. 

Invalidity  of  provision  as  to  title  on  sale  of 
future  crops  has  no  effect  on  main  contractual 
obligation. — Id. 

CURTESY. 

4=39(1)  (Or.)  Exists  in  equitable  estate  not- 
withstanding statute;  "fee.  —Chance  v.  West- 
on, 155. 

Depends  on  character  of  wife's  title. — Id. 
4=>ll(3)    (Or.)    Husband  not  barred  by  con- 
ve.vance  in  trust  for  wife. — Chance  v.  Wedton, 
I.'K. 

®=»ll(6)  (Or.)  Contracts  between  husband 
and  wife  are  void. — Chance  v.  Weston,  155. 

CUSTOMS  AND  USAGES. 

4=»i9(2)  (Cal.)  Subsequent  acts  not  compe- 
tent to  prove  uniform  custom.— Wilson  v. 
Travelers'  Ins.  Co.,  366. 

DAMAGES. 

I.  NATURE  AND  GROUNDS  IN  OENk. 
ERAI.. 

4=»6  (Or.)  Certainty  not  essential  to   recov- 
ery.— Brown  v.  McCloud,  578. 
Need  not  be  exactly  calculated. — Id. 

in.  GROUNDS    AND    SUBJECTS    OF 
COMPENSATORY    DAMAGES. 

(A)   Direct     or     Remote)     CoatlaKent,     o« 
Proapeotlve,   Conaieqaencea   or  liOnaeB. 

e=>30  (Idaho)  Elements  jury  may  consider  in 
assessing  damages  under  federal  Employers' 
Liability  Act  stated.— Kinzell  v.  Chicago,  M.  & 
St.  P.  hy.  Co.,  255. 

VI.  MEASURE  OF  DAMAGES. 
(B)    Injarlea    to   Property. 

^=»l  13  (Ariz.)  Measure  for  injuries  to  per- 
sonal property  difFeronce  in  value  immediately 
before  and  after. — Mesa  City  v.  Lesueur,  573.     i 


(C)  Breach  of  Coatract. 

€=3|24(4)  (Wash.)  Measure  for  cancellation 
of  contract  difference  between  price  and  what 
performance  would  have  cost. — Di  Luck  v. 
Bradner  Co.,  904. 

Contractor  constructing  floors  not  entitled 
beside  regular  damages  to  allowance  for  per- 
sonal  services. — Id. 

VU.  INADEQUATE   AND   EXCESSIVE 
DAMAGES. 

«=»I3I(4)  (Caf.App.)  $1,500  not  excessive  for 
shock  and  injuries  from  automobile  accident. 
—Williams  v.  A.  R.  G.  Bus  Co.,  10.36. 
<S=3l34(l)  (Idaho)  $35,000  for  injury  serious- 
ly disabling  an  employ^  29  years  of  age  held 
excessive.- Kinzell  v,  Chicago,  M.  &  St.  P.  By. 
Co.,  255.  ' 

<S=>I38  (Wash.)  $5,?5U  for  destruction  of  lum- 
ber company's  boom  site  not  excessive.— Clark 
Lloyd  Lumber  Co.  v.  Puget  Soimd  &  C.  By. 
Co..  226. 

DEATH. 

n.   ACTIONS    FOR   CAUSING  DEATH. 

(E)   Damanes,   Forfeiture,    or    Flue. 

^395(2)  (Or.)  Measure  of  damages  for  hus- 
band's death  defined.— Rorvik  v.  North  Pac. 
Lumber  Co.,  331. 

<8=>99(4)  (Ariz.)  $17,000  for  death  of  hus- 
band, a  mine  motorman,  held  not  excessive. — 
Inspiration  CodsoI.  Copper  Co.  v.  Conwell,  88. 
<&=>IOI  (Wash.)  Division  of  damages  between 
surviving  wife  and  child  held  proi)er.— Schnlta 
V.  Western  Farm  Tractor  Co.,  1007. 

(F)  Trial,  Judvateat,  aad  Rertew.' 

^^103(3)  (Cal.)  Where  deceased  was  con- 
tributorily  negligent  as  matter  of  law  case  is 
not  for  jury.— Young  v.  Southern  Pac.  Co.,  30. 

DEEDS. 

See  Mortgages;    Taxation,  ^=>750. 

I.   REQUISITES   AND   VAXIDITT. 

(E)    Validity. 

®=>69  (Idaho)  Mistake  set  up  by  parties  seek- 
ing affirmative  or  defensive  relief  must  be  mu- 
tual.—Udelavite  v.  Ketchen,  1029. 
$=>70(6)  (CalJVpp.)  Overreaching  wife  by 
husband  through  violation  of  the  confidential 
relation  ia  fraudulent. — Patterson  v.  Patterson, 
483. 

$=>72(3)  (Colo.)  Not  set  aside  for  undue  in- 
fluence merely  because  of  confidential  relation 
between  parties. — Gerard  v.  Costen,  526. 
^=975  ((Sal.App.)  Failure  of  wif«  to  spedfy 
property  in  divorce  action  not  ratification  of 
conveyance. — Patterson  v.  Patterson,  483. 

Wife's  quitclaim  deed  of-  property  not  ratifi- 
cation of  former  conveyance  induced  by  hus- 
band's fraud. — Id. 

m.   CONSTRUCTION  AND  OPERA^ 

TION. 

(A)    General    Rales   of  Coaatrnctlon. 

^a90  (Cal.App.)  All  parts  must  be  considered 
together.— Hughes  v.  Scott,  643. 
<&=>93  (Cal.App.)  Intention  of  parties  to  be  as- 
certained.—Hughes  V.  Scott,  643. 
«=»93  (Mont.)  Object  of  construction  to  as- 
certain intention.— B.  M.  Cobban  Realty  Co.  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  of  Montana.  988. 
€=395  (Mont.^  Qualifying  words  applied  to 
words  immediately  preceding. — tt.  M.  Cobban 
Realty  Co.  v.  Chicago,  M.  &  St.  P.  Bj-.  Co.  of 
Montana,  988. 

(C)  Batatea  and  latereata  Created. 

<@s>l33CI)  (Cal.App.)  Present  intere.<:t  in  prop- 
erty conveyed.— Hughes  v.  Scott,  <J43. 
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(D)  Bzoeptlona  and  R^ervatfonB. 

9=9 140  (Idaho)  Exception  of  railroad  right  of 


way  held  not  to  refer  to  land  adjacent  thereto. 
— Bliss  Town-Site  Co.  v.  Morria-Roberts  Co., 
1028. 

IV.  PUBABIHO  AHD  EVIDENCE. 

9=>l96(|i/2)  (Idaho)  Burden  of  proof  ia  on 
party  allogiDe  mistake.— Udelavitz  v.  Ketchen, 
1029. 

9=3210  (Cal.App.)  Evidence  held  to  prove 
grantee's  compliance  with  condition  of  deed  re- 
quiring her  to  support  grantor. — Smyth  v.  Fitch, 
1049. 

9=3211(1)  (Cal^pp.)  Evidence  held  to  show 
mental  competency  of  grantor. — Smyth  v.  Fitch, 
1049. 

9=3211(2)  (Idaho)  Evidence  of  mutual  mis- 
take must  leave  no  reasonable  doubt  thereof. 
— Udelaviti  v.  Ketchen,  1029. 

DEPOSITARIES. 

9=s>4  (Cal.App.)  Depositary  bound  to  return 
a  "special  deposit."— Ennis-Brown  Co.  v.  Rich- 
vale  Land  Co.,  1064. 

DEPOSITIONS. 

9=r>8l  (Kan.)  May  be  withdrawn  by  leave  of 
court  for  proper  certification. — Stone  v.  Jar- 
balo  State  Bank  of  Jarbalo,  1094. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;   Wills. 

m.  RIGHTS  AND  UABIUTIES  OF 

HEIRS   AND    DISTRIB1TTEES. 

CA)  Kstnre  and   Batabliahment   of  Rivhta 

in  General. 

9=>9I(I)  (Cal.App.)  Heirs  held  entiUed  to 
sue  to  cancel  assignment  of  mortgage  by  de- 
cedent and  for  amounts  collected.— Stoner  v. 
Security  Trust  Co.,  500. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  9=»781-790;  Trial,  9= 
159-165. 

H.  INVOI<TTNTART. 

9=s>60(l)  (Cal.)  Courts  have  inherent  power 
to  dismiss  cross-complaint  for  lack  of  diligence 
in  prosecution. — Seaman  v.  Superior  Court  of 
Marin  County,  441. 

9=>60(6)  (Caj.)  Court  properly  refused  to 
dismiss  cross-complaint  for  failure  to  return 
summons. — Seaman  v.  Superior  Court  of  Marin 
County,  441. 

DIVORCE. 

H.   GROUNDS. 

9=>27(l)  (Cel^pp.)  Mental  suffering  may  be 
"extreme  cruelty.  —McCahan  v.  McCahkn,  460. 
9=»29  (Or.)  Evidence  held  to  show  personal  in- 
dignities entitling  plaintiff  to  divorce. — Steele 
V.  Steele,  716. 

Personal  violence  unnecessary  to  "personal 
indignities." — Id. 

9=»3I  (Utah)  Wife  entitled  for  husband's  will- 
ful refusal  to  support.— Stevenson  v.  Steven- 
soiL  776. 

Court  may  not  arbitrarily  refuse  decree  on 
statutory  ground  of  nonsupport. — Id. 
9s>37(6)    (Caf.App.)   Decree   cannot   be   based 
on  cross-complaint  for  cause  of  action  not  ac- 
nmed. — Zartarian  t.   Zartarian,  196. 

TV.   JURISDICTION,    PROCEEDINGS, 
AND    REUEF. 

(O)  Pleadinar. 
9=»93(3)   (Cal.App.)  Complaint  or  cross-com- 
plaint must  allege  effects  of  cruelty. — Zartarian 
V.  Zartarian,  190. 


^=>93(3)  (Cal.App.)  Not  necessary  to  allege 
mental  suffering  was  wrongfully  inflicted. — Mc- 
Cahan V.  McCahan,  460. 


(D)   Evidence. 

9=s>l24  (Cal.)  Evidence  held  to  show  plaintiff 
wife  at  fault  in  associating  with  men. — Knapp 
v.  Knepp,  362. 

(G)   Appeal. 

^3l82  (CalJVpp.)  Court  may  compel  husband 
to  pay  wife  money  to  prosecute  appeal. — Mc- 
Cahan V.  McCahan,  458. 

9=>I82  (Or.)  Supreme  Court  cannot  grant 
suit  or  maintenance  money  pending  appeal. — 
Whit^   V.   White,  969. 

9=>i83  (Or.)  Rule  requiring  printed  briefs  re- 
laxed on  account  of  poverty.— White  v.  White, 
969 

9=3184(10)  (Cal.App.)  W!hat  constitutes 
grievous  mental  suffering  a  question  of  fact 
not  ordinarily  reviewable.— McCahan  v.  Mc- 
Cahan, 460. 

V.   ALIMONY,  AIXOWANOES,  AND 
DISPOSITION    OF    PROPERTT. 

9=214(4)  (Cal^pp.)  Good  faith  and  merit  of 
appeal  by  wife  determined  from  showing  in 
lower  court  on  application  for  suit  money. — 
Mc</ahan  v.  McCahan,  458. 

Agreements    as   to   counsel   fees   to    be   sub- 
jected to  examination  of  trial  court. — Id. 
9=>249(2)    (Cal.App.)   Separation       agreement 
considered  in  regard  to  disposition  of  commu- 
nity property. — McCahan  v.  McCahan,  460. 

Trial   court  held  to  have   ratified   agreement 
as  to   division  of  community   property. — Id. 
9=>255  (Cal.)  Final  decree  by  default  on  com- 
plaint raising  no  issue  as  to  property  not  con- 
clusive of  property  rights. — ^Lang  v.  Lang,  181. 

vi.  custody  and  support  of 
ohHiDren. 

9=>308  (Or.)  Defendant  ordered  to  pay  $15  per 
month  tor  support  of  daughter. — Steele  t. 
Steele,  716. 

9=731 1  (Cal.)  Child  cannot  satisfy  judgment 
against  father  for  support  furnished  by  mother. 
—Saunders  v.  Simms,  806. 

DOWER. 

n.  INCHOATE  INTEREST. 
(B)  Bar,  Release,  or  Forfeitnre. 

9=>49(2)  (Or.)  Contracts  between  husband  and 
wife  are  void. — Chance  v.  Weston,  155. 

DRAINS. 

I.  ESTABLISHMENT  AND   MAIN- 
TENANCE. 

9=>34  (Kan.)  Sustaining  of  demurrer  to  a  pro- 
test against  application  to  establish  ditch  is  not 
a  judicial  function. — Coffman  v.  Hall,  701. 

Order  of  administrative  board  or  officer  does 
not  preclude  a  subsequent  order. — Id. 
9=336(2)  (Kan.)  No  appeal  to  district  court 
from  order  overruling  demurrer  to  protest 
against  application  to  establish  ditch.-r-Coffman 
v.  Hall,  761. 


n. 


ASSESSMENTS  AND  SPECIAL 
TAXES. 


9s»82(3)  (Idaho)  Assessment  not  disturbed 
on  appeal,  because  of  conflict  of  evidence,  where 
supported  by  evidence. — ^Burt  v.  Stuart,  713. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  9=»251-306. 
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EJECTMENT. 

IV.   TBIAIi,  JTTDOMENT,  ENFORCE- 
MENT OF  JTTDOMENT,  AND 
REVIEW. 

^s>lll(4)  (Kan.)  Findings  held  not  demon- 
Btrably  wrong. — ^Kobertaon  v.  Wangler,  788. 

V.  DAMAGES.   MESNE   PROFITS,   IM- 
PROVEMENTS. Ain>   TAXES. 

®=>I25  (Ariz.)  Statute  contemplates  that 
rental  value  determined  in  possessory  action 
may  be  basis  of  motion  tot  rent  after  judg- 
ment.— Genardini  v.  Kline,  568. 

Motion  for  judgment  for  rent  accruing  after 
judgment  in  possessory  action  may  be  infor- 
mal.— Id. 

Statute  permitting  judgment  for  rent  accru- 
ing after  judgment  and  before  surrendering 
possession  in  a  possessory  action  does  not  de- 
ny due  process. — Id. 

<S=>I36  (Ariz.)  Bule  for  estimating  damages 
for  withholding  farm  land  stated.— Oenardini 
V.  KUne,  568.    ' 

ELECTION  OF  REMEDIES. 

«s>t   (Okl.)  Definition.— Vose  t.  Penny,  97. 
^=33(1)   (Cal.)  Rescission   held  not  barred.— 
Bancroft  v.   Woodward,  445. 
^=>3(2)    (Cal.App.)  Lien  claimants  cannot  en- 
force  bond    against    sureties,    and    set   up    in- 
validity to  enable  them  to  go  against  owner. — 
Tyler  V.  J-  I-  Metrovich  Bldg.  Co.,  208. 
4s»7(l)   (Okl.)  Guardian,    electing    to    avoid 
deed  to  premises  incumbered  by  mortgage,  Md 
precluded  from  questioning  validity  of  mortgage. 
— Vose  V.  Penny,  07. 

«si>l4  (Okl.)  Effect  of  election  stated.— Vose 
y.  Penny,  97. 

ELECTRICITY. 

^s>l4(l)  (CaLApp.)  Degree  of  care  required 
in  supplying  current  defined. — Stott  v.  South- 
em  Sierras  Power  COo  478.- 
®=>ig(5)  (CaLApip.)  Evidence  held  not  to 
show  negligence  m  maintaining  wires  caus- 
ing fire. — Stott  V.  Southern  Sierras  Power  Co., 
478. 

<S=>I9(6)  (CaLApp.)  Negligence  question  for 
court  where  facts  are  settled. — Stott  v.  South- 
ern Sierras  Power  Co.,  478. 

EMINENT  DOMAIN. 

I.  NATURE,  EXTENT,  AND  UELEOA- 
TION  OF  POWER. 

4S92(I)  (Cal.)  Compelling  public  utility  to 
operate  at  loss  is  "taking  of  property  with- 
out compensation." — Lyon  &  Uoag  v.  Railroad 
Commission,   795. 

^=»I3  (Or.)  Lot  owners  have  interest  in 
streets  giving  access  which  cannot  be  taken 
for  private  use. — Bostwiek  v.  Hosier,  299. 
®=»56  (Wash.)  Company  which  can  float  out 
timber  on  river  not  entitled  to  condemn  right 
of  way.— State  v.  Superior  Court,  234. 

II.  COMPENSATION. 

<B)     Talctngr     or      Inlnrlnar     Propertr     «■ 
Ground   for  Compenaailon. 

^=984  (Or.)  Logging  company's  interference 
with  stream  a  ''taking  of  property"  within 
guaranty  of  compensation.— Logan  v.  Ctia's.  K. 
Spaulding  Logging  Co.,  349. 
©s^gii  (Ariz.)  Taking  land  for  tracks  by  min- 
ing company  governed  by  principles  applied  to 
common  carriers  acting  in  private  capacity. — 
Arizona  Hercules  Copper  Co.  v.  Protestant 
Episcopal  Church  Corporation  of  Arizona,  85. 
^=>I03  (Or.)  Owner  entitled  to  damages  for 
constructing  and  maiutaining  fences  made  nec- 
essary.— Tillamook  County  v.  Johnson,  159. 
^^104  (Ariz.)  Mine  constructing  private 
tracks  on  highway  liable  for  damages  by  reason 
of  noise,  smoke,  etc. — ^Arizona  Hercules  Copper 


Co.  V.  Protestant  Episcopal  Church  Corpora- 
tion of  Arizona,  85. 

(D)  Peraons  Bntltled  and  Parntemt. 

®=>I54  (CaLApp.)  Damages  for  destruction  of 
mortgaged  property  an  equitable  fund  for  sat- 
isfaction 01  mortgage.— Los  Angeles  Trust  Sc, 
Savings  Bank  v.  Bortenstein,  850. 

III.  PROCEEDINGS  TO   TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

®=»I94  (Ariz.)  Amendment  allowed  after  ver- 
dict—Arizona Hercules  Copper  Co.  v.  Protes- 
tant Episcopal  Church  Corporation  of  Arizona, 
85. 

®=»I95.  (Or.)  In  condemnation  proceeding  de- 
fendant must  specify  the  damages  which  he 
seeks  to  prove. — ^Tillamook  County  v.  Johnson, 
150. 

«=9l96  (Wash.)  Evidence  held  not  to  show 
necessity  for  right  of  way  for  lumber  conu>any. 
—State  V.  Superior  Court,  234. 
®=>I98(I)  (Wash.)  Contract  to  carry  produce 
of  lands  affected  need  appear  only  in  final  rec- 
ord.—State  V.  Superior  Court,  234. 

Selection  of  right  of  way  by  logging  company 
makes  prima  facie  case  of  necessity. — Id. 

Necessity  for  right  of  way  question  of  fact 
— Id. 

<8=s>262(S)  (Ariz.)  Failure  to  rule  on  motion 
to  amend  answer  after  verdict  and  allowing 
judgment  for  more  than  prayed,  not  reversible 
error. — Arizona  Hercules  Copper  Co.  v.  Prot- 
estant Episcopal  Church  Corporation  of  Ari- 
zona, 85. 

i&=>262(5)  (Or.)  Instruction  limiting  damages 
to  that  specified  in  the  answer  held  harmless.— 
Tillamook  County  v.  Johnson,  159. 
iS;=»264  (Wash.)  Error  not  called  to  attention 
of  trial  court  cannot  be  considered  on  cer- 
tiorari.—State  v.  Superior  Court,  234. 

rV.   REMEDIES   OF  OWNERS  OF 
PROPERTY. 

€=E>280  (Wyo.)  Landowner  cannot  recover 
land  taken  with  his  knowledge  after  construc- 
tion of  road. — Wallace  v.  Chicago,  B.  &  Q.  B. 
Co.,  909. 

Landowner  not  objecting  to  taking  of  land  by 
railroad  could  not  recover  possession.— Id. 
^=9297  (Wyo.)  Owner  not  objecting  to  con- 
struction of  road  not  entitled  to  value  of  com- 
pany's improvements. — Wallace  v.  Chicago,  B. 
&  Q.  B.  Co.,  999. 

<S==>308  (Wyo.)  Award  of  damages  for  land 
proper  in  owner's  action  for  possession. — W'al- 
lace  V.  Chicago,  B.  &  Q.  B.  Co.,  999. 

EQUITY. 

See  Cancellation  of  Instruments;  C!onversion; 
Injunction;  Partition;  Quieting  Title;  Ref- 
ormation of  Instruments;  Specific  Perform- 
ance; Trusts. 

I.   JURISDICTION,   PRINCIPIXS,   AND 
MAXIMS. 

(A)    Nature,    Gronnda.    Sabjeota,    and    Ex- 
tent of  Jartadlotiom  In  Gi'eneral. 

^=>36  (Kan.)  Court  in  partnership  account- 
ing may  make  orders  affecting  real  estate  in 
another  state.— Apple  v.  Smith,  8. 

(C)  Principles  and  Uazlnia  of  Banlty. 

<S=66  (Cal.App.)  Requirement  that  plaintiff 
do  equity  held  not  to  require  defrauded  wife 
to  adjust  monetary  arranxements  between  hus- 
band and  paramour. — ^Patterson  t.  Patterson, 
483. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error. 
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ESCROWS. 

®=36  (Okl.)  Actire  drilllnB  ft«W  condition  pre- 
cedent to  enforcement  of  assignment  of  lease 
in  escrow.— Wagner  v.  Keeclii  Oil  &  Gas  Co., 
864. 

«S9'|4(I)  (Kail.X  Bank  Tiolatine  instructions 
as  to  deed  placed  in  escrow  Mid  liable  for 
damages.— Stone  v.  Jarbalo  State  Bank  of 
Jarbalo,   1094.  . 

Evidence  suatainins  finding  that  bank  re- 
ceived instructiobs  relative  to  delivery  of  deed. 
—Id. 

Bank  liable  for  damages  for  violating  instruc- 
tions as  to  delivery  of  deed.— Id.       ' 

ESTATES. 

See  Curtesy;  Descent  and  Distribution;  Dow- 
er; Executors  and  Administrators;  Perpetui- 
ties;  WillB. 

«i=»5  (Op.)  "Estate  in  fee"  defined.— Chanoe  v. 

Weston,  155. 

ESTOPPEL. 

n.  BT  DEED. 

(A)  Cre»tlon  and  Operation  la  General. 

«=»22(3)  (Cal.App.)  Bedtals  of  second  bond 
evidence  that  contractor  had  not  performed.— 
Oakdale  Irr.  Dist.  v.  Beard,  224. 

m.   EQUITABLE  ESTOPPEL. 

(B)  Grounds  of  Batoppel. 

9=>63  (Mont.)  Purchaser  estopped  to  claim 
that  description  in  deed  was  not-  to  convey 
land  as  shown  on  map  prepared  by  purchaser. 
— R.  M.  Cobban  Realty  (3o.  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  of  Montana,  988. 
«=»68(2)  (Cal.App.)  Intervention  of  superin- 
tendent of  banks  to  protect  bonds  deposited 
as  collateral  did  not  estop  him  from  assert- 
ing that  bank  directors  had  purchased  bonds. 
—Stem  V.  McDonald,  221. 
^=971  (Mont.)  Where  one  interested  in  cattle 
recovers  full  damages,  another  disclaiming  at 
triaj  could  not  recover  from  defendant. — Church 
T.  Zywert,  291. 

«=972  (Colo.)  Where  agent  of  maker  wfis 
guilty  of  fraud  in  negotiating  note,  loss  should 
fall  on  maker. — Greenlees  v.  Chezik,  667. 
«=>75  (CaLApp.)  One  clothing  another  with 
apparent  ownership  cannot  assert  title  against 
transferee. — Stoner  v.  Security  Trust  Co.,  500. 
€=»78(3)  (CalJVpp.)  Contract  regarding 
rights  in  irrigation  ditch  estopped  landowner 
from  denying  existence  of  easement.— Palvut- 
zian  V.  Terkanian,  503. 

«=>83(3)  (Cal.App.)  Seller  of  lumber  held 
estopped  as  against  building  mortgagee  to  set 
up  he  did  not  accept  trust  deed  in  place  of 
lien.— Guy  v.  Leech,  1067. 

€=»95  (Cal.App.)  Where  party  failed  to  per- 
form obligation  to  disclose  facts,  there  can  be 
no  estoppel. — Stern  v.  Sunset  Road  Oil  Co., 
651. 

Silence  will  not  estop  where  there  is  no  duty 
to  speak. — ^Id. 

(E)    Fleadlnar,    Kvidence,    Trial;    and    Re- 
view. 

4=s>l07  (Cal.App.)  Not  necessary  to  plead  es- 
toppel in  technical  words  if  facts  appear  on  face 
of  complaint. — Palvutzian  v.  Terkanian,  503. 
«=3liO  (Cal.App.)  Facts  constituting;  estop- 
pel muHt  be  pleaded.— Stoner  v.  Security  Trust 
Co.,  500. 

®=>IIO  (Cal.App.  Building  mortgagee  not  re- 
quired to  plead  as  against  materialman  as- 
serting lien. — Guy  v.  Ijppch,  1067. 
^=3il6  (Cal.App.)  Purchaser  relying  on  negli- 
gence of  true  owner  has  burden  of  proof. — 
Stoner  r.  Security  Truat  Co.,  500. 


EVIDENCE. 

See  Criminal  Law,  ^=3318-561;    Depositions; 

Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Trial,  ®=»86-83. 

I.   JXXBICIAL  NOTICE. 

«=3lO(l)  (Nev.)  Court  will  take  judicial  notice 
of  removal  of  county  seat  by  Legislature.— King 
V.  Randall,  979. 

«=>l  i  (Okl.)  .Court  will  take  judicial  notice  of 
contemporaneous  history. — Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Gist,  878. 

€=320(2)  (Colo.)  Courts  take  judicial  notice 
of  federal  control  of  railroads.— ^Jhica^o,  B.  & 
Q.  R.  Co.  V.  Public  Utilities  Commission,  539. 
€=>2I  (Utah)  Courts  will  take  judicial  notice 
as  to  the  use  of  safety  deposit  boxes. — West 
Cache  Sugar  C!o.  v.  Hendrickson;  946. 
«s>22(2)  (Cal.)  Court  knows  that  regular 
meeting  of  stockholders  is  that  at  which  di- 
rectors are  elected. — Guaranty  Loan  Co.  v. 
Fontanel,  177. 

€=328  (Okl.)  Court  will  take  judicial  notice 
of  laws,  and  abuse  to  be  remedied  by  act  in 
question.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Gist, 
878. 

€=>46  (Cal.App.)  Judicial  notice  not  taken  of 
order  of  Industrial  Accident  Commission.— 
Schmidt  v.  Puracll,  846. 

€=>48  (Utah)  Judicial  notice  taken  of  acts  of 
Auditor  and  State  Land  Board.— State  Board  of 
Land  CJom'rs  v.  Ririe,  59. 

U.   PRESUMPTIONS. 

€=>80(l)  (Cal.App.)  Foreign  laws  presumed 
same  as  those  of  forum. — Uplinger  t.  Yonkln, 
822. 

€=983(2)  (Or.)  Presumption  executive  board 
and  civil  service  commission  acted  in  good  faith 
in  removing  policeman. — Cole  v.  City  of  Port- 
land, 720. 

€=»84  (Cal.App.)  Presumptive  evidence  of 
value.— Humphry  v.  Farmers'  Union  &  Milling 
Co.,  489. 

IV.  BELEVANCT,  BCATERIALITT, 
AND  OOMPETEHCT  IN  OEN- 
EBAL.    . 

(B)  Re*  Oentae. 

€=9 121  (8)  (Or.)  Memorandum  competent  as 
res  gestae.— Janson  v.  Pacific  Diking  Co.,  340. 
®=>I27(3)  (CaLApp.)  Complaints  of  pain  ad- 
missible.—WilUams  V.  A.  B.  G.  Bus  Co.,  1036. 

(B)   Competency. 

€=>I50  (Or.)  Admitting  evidence  of  experi- 
ments rests  largely  in  court's  discretion.— 
Horn  V.  Elgin  Warehouse  Co.,  151. 
€=>IS5(I)  (Or.)  Excluding  plaintiffs  evidence 
of  unsuccessful  planting  held  proper,  though  de- 
fendant showed  successful  planting. — Horn  v. 
Elgin  Warehouse  Co.,  151. 

vn.  AsmssiONS. 

(A)   Nature,  Form,  and  Incidents  In  Gen- 
eral. 

(3=9215(4)  (Idaho)  Notice  published  by  irri- 
gation company  held  admissible  as  bearing  on 
quantity  of  water  stored  for  a  season. — Groef- 
sema  v.  Mountain  Home  Co-op.  Irr.  Co.,  356. 

(C)   By  Grantors,   Former   Ownem,   or 
Prlvlen. 

€=9230(1)  (Kan.)  Grantor's  declarations  as  to 
title  htld  not  admissible  because  of  possession 
of  land.— Robertson  v.  Wangler,  738. 
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(D)  By  Atctntm  or  Other  RcpraseittatlTe*. 

«=s>243(4)  (Cal.App.)  Declaration  of  agent 
as  to  past  event  not  part  of  res  gestae  inad- 
missible aKainst  principal. — ISrusb  v.  Southern 
Pac.  Co.,  216. 

Vm.  OECI.ARATIONS. 
(B)   Proof  and  BSeot. 

«s»3l3  (CalJVpp.)  Declarations  held  to  show 
donor's  intention  to  make  an  unconditional 
gift— Hynes  v.  White,  83«. 

X.  OOOXTMENTABT    EVIDEMOE. 

(B)  Bxempliflcntlona,     Tranacrtpta,     and 

Certifled   Copies. 

.  $=9347  (CaLApp.)  Foreign  judgment  may  be 
proved  by  autnenticated  copy. — Uplinger  v. 
Tonkin,   822. 

(C)  Private  'WritinarM  and  Pablicatlonn. 

€=>354(I3)  (Cal.App.)  Ledger  account  made 
up  from  memoranda  admissible  to  prove  items 
of  charge.— Sugar  Loaf  Orange  Growers'  Ass'n 
V.  Skewes,  1076. 

(D)    Prodnctton,   Aathentleatlon,   and    Ef- 
fect. 

®=3368(5)  (Kan.)  Notice  to  produce,  describ- 
ing document,  held-  sufficient. — Stone  v.  Jar- 
balo  State  Bank  of  Jarbalo,  1091. 
«=9376(l)  (Mont.)  Ledger  held  admissible 
without  production  of  mechanics  who  turned 
in  time  cards.— Smith  v.  Sullivan,  288. 
iS=>376(l2)  (Utah)  Book  entries  authenticat- 
ed by  party  held  to  show  land  was  held  in 
trust. — Matson  v.  MatsoUj  943. 

Partnership    book    entries    authenticated    by 
party  admissible. — Id. 
<3=3383(3)    (Or.)  Dissolution  proclamation AeM 

{irima  facie  evidence  of  filing  report  of  de- 
inquency.— Smyth  v.  Kenwood  Land  Co.,  962. 
«=»383(5)  (CaLApp.)  Certificate  attached  to 
judgment  established  general  jurisdiction  of 
foreign  court— Uplinger  v.  Yonkin,  822. 
«=>383(8)  (Cal.)  Book  account,  not  kept  in 
usual  course  of  business,  and  not  showing  all 
the  dealings,  of  no  probative  value. — Tipps  T. 
Landers,  173. 

XI.  PAROL  OR  EXTRINSIC  EVI- 
DENCE AFFECTING  WRIT- 
INOS. 

(A)  Contradlotlntc.  Varying,  or  Addlnar  to 
Termii    of    IVrltten    Inatrninent. 

«s>390(5)  (Or.)  Owner  of  water  right  con- 
veying his  interest  in  the  ditch  could  not,  by 
parol,  claim  right  to  its  use.— O'Neil  v.  Twohy 
Bros.  Co.,  300. 

4=3402  (Mont.^  Cross-examination  as  to  state- 
ments concernmg  check  given  in  payment  in- 
competent, immaterial,  or  attempt  to  vary 
writing.— Montana  Live  Stock  &  Loan  Co.  v. 
Stewart,  dm. 

®=>4I9(2)  (Or.)  Oral  agreement  pleaded  as 
part  of  consideration  for  deed  inadmissible  to 
change  its  terms.— O'Neil  v.  Twohy  Bros.  Co., 
306. 

$=»4I9(4)  (Kan.)  Parol  evidence  admissible 
to  prove  grantee  assumed  mortgage. — Wood- 
burn  V.  Harvey,  620. 

(B)   luvalldatlnac  'Written  Instrnment. 

4s>433(4)  (Idaho)  Parol  evidence  is  admissi- 
ble to  show  that  deed  because  of  mutual  mis- 
take did  not  express  the  real  intent. — Udela- 
viti  T.  Ketchen.  1029. 

(C)  Separate    or    Snbaeqaent    Oral    Avree« 

m*!nt. 

iC—illl  (9)  (Ariz.)  Parol  warranty  cannot  be 
grafted  on  written  contract  of  sale. — Gilmore  v. 
Wingate,  571. 

$=»44l  (II)  (Or.)  Parol  agreement  limiting  lia- 
bility of  maker  of  note  cannot  be  shown. — Mc- 
Farland  v.  Huenera,  684. 


«=442(l)  (Or.)  Parol  evidence  admissible  to 
hiipply  omitted  terms.— McDonald  v.  Supple, 
315. 

«=>442(9)  (Or.)  Time  of  delivery  of  steel 
admissible  on  issue  of  additional  compensation, 
though  not  specified  in  contract. — McDonald  v. 
Supple.  315. 

<S=»442(6)  (Ariz.)  Written  contract  held  not  to 
purport  to  contain  all  terms  so  as  to  exclude 
parol  warranty.— Gilmore  v.  Wingate,  571. 
®=3442(6)  (Cal.App.)  As  to^^ime  of  delivery 
of  automobile  sold  not  inadmissible  as  vary- 
ing contract.- Boland  v.  Smith,  825. 

(D)   Coaiitrnctton    or    Application    of   I«a- 
IKuaKe  of  IVrltten  Inatrnment. 

«=>457  (Mont.)  Contract  for  sale  of  cash  reg- 
ister with  "special"  keys  may  be  orally  ex- 
?lained.— National  Cash  Register  Co.  v.  Wall, 
35. 
€=>4S7  (Okl.)  Parol  evidence  is  competent  to 
explain  technical  terms  in  deed. — Hines  v.  OI- 
aen,  266. 

$=»457  (Or.)  Evidence  admissible  to  show 
technical  meaning  of  terms  used. — McDonald  v. 
Supple,  315. 

'That  steel  was  not  painted  and  numbers  wore 
off,  and  meaning  of  terms,  held  admissible. — Id. 
4=9460(6)  (Okl.)  Parol  evidence  is  competent 
to  explain  uncertain  boundaries. — Hines  v.  Ol- 
sen,  266. 

(B)    SbovrlBK    DlBCbarare    or    Performance 
of  Obllsatlon. 

4=9466  (Colo.)  Parol    evidence    admiaaible    to 

show   surrender   of   lease. — Brown   v.   Hallett, 

429. 

4=>469  (Cal.App.)  Payments  on  note  prior  to 

execution    inadmissible    as    varying    writing.— 

Bledsoe  v.  Stuckey,  217. 


Xn.  OPINION  EVIDENCE. 


(A)  Condi 


Bi  end  Opinion*  of  WItneaa* 
ea  In  General. 


«3>47l(i3)  (Cal.App.)  Testimony  as  to  ac- 
tions and  conduct  of  injured  person  admissible. 
—Williamson  v.  Hardy,  646. 

(B)  Sabjeets  of  Bxpcrt  Teatlntony. 

4=9506  (Kan.)  Expert  testimony  held  not  to 
invade  province  of  juw. — McArthur  v.  Inde- 
pendent Torpedo   Co.,  787. 

(F)  Effect  of  Opinion  BTidence. 

4=9574  (Cal.)  Condusions  and  probabilities 
not  substantial  contradiction  of  positive  testi- 
mony.—NeweU-Murdoch  Realty  Co.  v.  Wick- 
ham,  359. 

XIV.   WEIGHT  AND  SUFFICIENOY. 

4=9588  (Cal.)  Credibility  of  witness  for  jury. 
—Young  V.  Southern  Pac.  Co.,  36. 
4=9588  (Cal.App.)  Court  may  not  disregard 
unimpoached  evidence.— Hynes  v.  White,  836. 
4=9589  (CaLApp.)  Court  properly  disregarded 
defendants'  testimony  where  surrounded  with 
clerootits  of  uncti-tainty  and  suspicion.— Willits 
v.  Helmer,  645. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  4=9655. 

n.   SEXTI.EMENT,     SIGNING,    AND 
FILING. 

4=939(1)  (N.M.)  Time  after  which  district 
court  judge  cannot  certify  trouscript  or  settle 
bill  of  exceptions  stated. — Boberson  v.  Citi- 
zens' Lumber  Co.,  353. 

EXECUTION. 

n.  PROPERTY  SITBJECT  TO  EXEC1T> 
TION. 

4=949  (CaLApp.)  Judgment  cannot  be  sold. — 
Judnick  v.  Judnick,  480. 
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vn.   SAI.E. 
(B)  TlUe  and  RlirlitB  of  mroliaser. 

^=9283  (Cal.App.)  After  year  purchaser  may 
quiet  title,  although  do  deed  has  been  issued. — 
Leaver  v.  Smith,  1050. 

X.  S1TFPI.EBCENTARY  PROCEEDINGS. 

«S3388  (Cal.App.)  Order  of  examination  mis- 
naming  party  to  action  held  sufficient  notice. — 
Drew  V.  Superior  Court  of  California  in  and 
for  Mendocino  County,  874. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;    Wills. 

II.    APFOINTHEirr.    Q1)AI.IFIOATIOI*, 
AND    TENURE. 

^=>35(i5)  (Wash.)  Evidence  of  fraud  and  neg- 
lect warranted  removal  of  administratris.— In 
re  Fick's  Estate,  1008. 

V.  AIX<OWANCES  TO   SURVIVING 

WIFE.  HUSBAND,  OR 

CHILDREN. 

9=>I99  (Wash.)  Facts  .  warranting  setting 
aside  of  order  awarding  property  for  fraud  of 
administratrix. — In  re  Fick's  Estate,  1008. 

VI.   AIXOWANOE  AND  FATMENT  OF 
CLAIMS. 

(A)  LlabUltiea  of  Estate. 

«=»202(l)    (Gal.)    Enforcement      of     revived 
°  judgment  not  limited  to   execution. — Saunders 
v.  Simms,  806. 

vn.  DISTRIBUTION   OF   ESTATE. 

«=»3I5(I)  (Cal.)  Probate  court  in  distribut- 
ing estate  can  declare  lien  in  favor  of  third 
person. — Title  Insurance  &  Trust  Co.  v.  Miller 
&  Lux,  433. 

Lien  imposed  by  distribution  decree  -not  void 
for  uncertainty. — Id. 

«=93I5(5)  (Cal.)  Decree  of  distribution  estab- 
lished lien  on  land. — Title  Insurance  &  Trust 
Co.  V.  MUler  &  Lux,  433. 

X.  ACTIONS. 

«3»42l  (Cal.)  Suit  to  enforce  payment  of 
judgment  not  action  for  new  judgment. — Saun- 
ders V.  Simms,  806. 

^»4i5l(2)  (Colo.)  Where  evidence  as  to  own- 
ership conflicting,  directed  verdict  properly 
denied.— Benish  v.  Jones,  538. 

XI.  ACCOUNTING  AND  SETTLEMENT. 

(E3)    StatlnKi    Settling,    Openlns,    amd    Re- 
▼levT. 

^=>5I3(9)  (Cal.)  Order  of  settlement  conclu- 
sive on  executrix  and  persons  beneficially  in- 
terested.— In   re   Simonton's   Estate,  442. 

Settlement  of  executrix  conclusive  as  be- 
tween her  successors  and  persons  interested 
in  estate.— Id. 

«=95I3(I5)    (Cal.)   Settlement  of   widow's  ac- 
count as  executrix  determined  property  not  in- 
■  ventoried  or   accounted   for  was   hers. — In   re 
Simonton's  Estate,  442. 

EXEMPTIONS. 

S«e  Homestead. 

I.    NATURE  AND  EXTENT. 
(C)  Pvayerty  and  Rtaclits  Bzempt. 

^=»50(l)  (Cal.)  Insurance  money  of  deceased 
leaving  no  spouse  or  minor  children  not  exempt. 
— ^In  re   Starr's  Estate,  01^5.  - 

EXPLOSIVES. 

^=»I0  (Kan.)  Demurrer  to  evidence  as  to  neg- 
ligence in  destroying  oil  well  hcJd  properly  over- 
'ulcd, — McArthur  v.  Independent  Torpedo  Co., 
787. 


FACTORS. 

See  Brokers. 

«=>52  (Cal.App.)  Pledge  of  goods  by  broker 
valid  though  bill  of  lading  not  negotiable.— 
Fairmont  Creamery  Co.  v.  Los  Angeles  Ice  & 
Cold  Storage  Co.,  194. 

FALSE  PRETENSES. 

®=39  (Cal.App.)  Pretenses  must  be  a  material 
element  in  inducing  parting  with  money. — Peo- 
ple V.  Bliss,  1046. 

^s»26  (Cal.App.)  Information  held  defective.— 
People  V.  Bliss,  1046. 

$=926  (Okl.Cr.App.)  Information  held  suffi- 
cient—State V.  Underwood,  281. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  €s»180. 

FERRIES. 

H.  REGULATION  AND  OPERATION. 

€=>29  (Wash.)  Statute  regulating  same  held  a 
special  and  not  general  law. — State  v.  Public 
Service  Commission,  1012. 

Public   Service   Commission   cannot   regulate 
service  and  rates.— Id. 

FINES. 

$=320  (Cal.App.)  State  Poison  Act  conclusive 
as  to  disposition  of  fines,  notwithstanding  in- 
consistent provision  of  charter:  "municipal  af- 
fairs."—People  V.  City  of  San  Bernardino,  482. 
$=>20  (Utah)  In  city  court  for  violation  of 
fish  and  game  laws  belong  to  commissioner. — 
Siddoway  v.  Utah  County,  941. 

FOREIGN  CORPORATIONS. 

See  Corporations,  <8=»63»-^7. 

FORGERY. 

$=>5  (Cal.App.)  Implies  evil  intent.— Ex  parte 
Sanders,  647. 

$=>47  ^Wash.)  Evidence  held  sufficient  for 
submission  to  jury  in  prosecution  for  uttering 
forged  check.— .State  v.  Chittenden,  232. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «=>177-193. 

FRAUD. 

See  Frauds,  Statute  of;    Fraudulent  Convey- 
ances. 

I.  DECEPTION    CONSTITUTING 

FRAUD.    AND    LIABILITT 

THEREFOR. 

<Ss»ll(l)  (CalApp.)  Vendor's  representation 
as  to  improvements  held  one  of  fact. — Edge  v. 
Bryan,  476. 

Vendor's  representation  land  was  virgin  soil 
one  of  fact. — Id. 

Seller   knowing   buyer  relies   on   representa- 
tion cannot  assert  it  was  opinion. — Id. 
$S320   (Cal.App.)   Reliance   on   representations 
and   damage   thereby   essential.— Edge   v.   Bry- 
an, 476. 

$=»25  (Cal.App.)  Reliance  on  representations 
and  damages  tnereby  essentiaL— Edge  v.  Bry- 
an,  476. 

$=>27  (Cal.)  False  representation  that  de- 
fendants have  subscribed  for  stock  on  same 
terms  held  actionable. — Munson  v.  Fishburn, 
808. 

®=>29  (Colo.)  Defrauded  stockholders  may 
sue  person  inducing  purchase.— Kuukle  v.  Soule, 
530. 
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n.   ACTIONS. 

(A)  RtacMa  of  Action  and  Defemaea. 

®=»3I  (Cat.)  Right  to  rescind  contract  or  per- 
form and  recover  damages. — Thompson  v.  Mod- 
ern School  of  Business  and  Correspondence, 
451. 

(B)  Parties  and  Pleading. 

®=>47  (Cai.)  Plaintiff  must  aUege  and  prove 
a  definite  amount  and  measure  of  damage  in 
action  for  fraudulent  representations  inducing 
purchase  of  stock.— Munson  v.  Fishburn,  808. 
^=»49  (Cal^pp.)  Evidence  held  properly  ex- 
cluded as  not  within  issues. — Edge  t.  Bryan, 
476. 

(C)  Bvtdence. 

«=»50  (Cal.App.)  Must  be  proved.— Tyler  t.  J. 
I.  Mettovich  BIdg.  Co.,  208. 
^S354  (Cal.)  Evidence  held  admissible  to  show 
scienter. — Thompson  v.  Modern  School  of  Busi- 
ness and  Correspondence,  451. 
$=>58(l)  (Cal.)  Evidence  held  to  show  fraud- 
ulent scheme  of  correspondence  school. — 
Thompson  v.  Modern  School  of  Business  and 
Corren>ondence,  451. 

^s»58(l)  (Idaho)  Allegation  of  fraud  must  be 
sustained  by  reasonably  convincing  evidence.-- 
Fehr  t.  Hawortb,  248. 

(D)  Damaares. 

^=>59(l)  (Cal.)  Damages  measured  by  amount 
paid  for  stock  with  7  per  cent,  interest  less 
value  of  stock  upon  discovering  fraud. — Mun- 
son V.  Fisbbarn,  808. 

®s>6l  (Cal.)  Exemplary  damages  recoverable. 
—Thompson  y.  Modem  School  of  Business  and 
Correspondence,  451. 

FRAUDS,  STATUTE  OF. 

VI.   REAX  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

€=>7I  (CaLApp.)  Oral  promise  to  deed  land 
void,  in  absence  of  fraudulent  conduct. — 
Schwarz  v.  Boble,  819. 

Vni.   REQUISITES  AND  StTFFICIENOY 
OF  WRITING. 

«=»II5(3)  (CaLApp.)  Paper  route  lease  sign- 
ed only  by  lessor's  wife  "held  binding  on  lessee 
as  the  party  to  be  charged. — Straus  y.  Eaton, 
1033. 

IX.   OPERATION    AND    EFFECT    OF 
STATUTE. 

€=>I29(2)  (Kan.)  Actual  acceptance  of  a  pu- 
pil into  school  held  to  satisfy  statute. — Lenox 
Hall  V.  Seelye,  737. 

FRAUDULENT  CONVEYANCES. 

m.  REBfEDIES  OF  CREDITORS   AND 

PURCHASERS. 
(A)  Peraona  Entitled  to  Aaaert  InyalldltT* 

4=»225  (Ariz.)  Creditor  accepting  payments 
from  trustee  for  creditors  cquld  not  garnishee. 
—Allaire  v.  Laurel  Canyon  Mining  Co.,  79. 

(I)   Trial. 

«=>308  (9)  (Cal.  App.)  Whether  possession 
of  chattels  changed  to  satisfy  statute  a  jury 
question. — Tennant  v.   Cline,  lOOS. 

GAMING. 

X.   OAMBI.INO    CONTRACTS    AND 

TRANSACTIONS. 

(At   Natnre  and  Validity. 

9s»20  (Colo.)  Secnritjr  for  gambling  debt  not 
owned  by  holder. — Benish  v.  Jones,  538. 

(B)  Kiarlita    and    Remedlea    o(    Parttea. 

4=»33  (Colo.)  Pledgee  of  property  delivered 
as  security  for  gaming  debt  not  entitled  to  pos- 
session.—Benish  y.  Jones,  538. 


GARNISHMENT. 

H.  PERSONS    AND    PROPERTY    SUB- 
JECT TO  GARNISHMENT. 

®=354  (Utah)  Contents  of  safety  deposit  box 
are  subject  to  writ. — West  Cache  Sugar  Co.  t. 
Hendrickson,  946. 

€=356  (Ariz.)  When  bank  deposit  for  distribu- 
tion among  creditors  subject  to  Kamisbment 
stated. — Allaire  y.  Laurel  Canyon  Mining  Co,, 
78. 

VI.  PROCEEDINGS  TO  SUPPORT  OB 
ENFORCE. 

®=>I67  (Utah)  Court  may  reqiiire  garnishee 
bank  to  open  safety  deposit  box  to  reach  con- 
tents.— ^West  Cache  Sugar  Co.  v.  Hendrickson, 
946. 

That  opening  of  safety  deposit  box  by  gar- 
nishee incurs  expense  no  excuse  for  disobed- 
ience.— Id. 

Neither  garnishee  nor  debtor  entitled  to  notice 
before  order  to  open  safety  deposit  box. — ^Id. 

Responsibility  of  garnishee  bank  upon  open- 
ing safety  deposit  box  under  court  order  stated. 
-Id. 

Order  requiring  garnishee  to  open  safety  de- 
posit box  should  allow  garnishee. to  make  in- 
ventory.— ^Id. 

Notice  necessary  upon  opening  safety  deposit 
box  for  inspection  stated. — Id. 

Order  requiring  garnishee  l>ank  to  open  safety 
deposit  box  held  too  broad. — ^Id. 

Garnishee  bank's  liability  upon  opening  safe^ 
deposit  box  in  its  possession  stated. — ^Id. 

GIFTS. 

X.  INTER  VIVOS. 

®=34  (Cal.App.)  Intention,    delivery,    and    ac- 
ceptance are  essential. — Hynes  v.  White,  836. 
€=928(2)   (CaLApp.)  Donor's  retention  of  key 
to  deposit  box  held  not  inconsistent  with  gift. — 
Hynes  v.  White,  836. 

<S=>32(I)  (CaLApp.)  No  gift  where  drawer 
gave  check  to  payee,  but  payee  did  not  cash  it 
Ijefore  drawer's  death. — Edwards  v.  Guaranty 
Trust  &  Sayings  Bank,  57. 
€=»34  (CaLApp.)  Donor's  arrangement  to  re- 
possess if  donee  died  first  held  not  inconsistent 
with  gift.— Hynes  v.  White,  836. 
<S=34I  (Cal.App.)  Mere  possession  by  donor 
after  completed  gift  does  not  revest  tiUe. — 
Hynes  v.  White,  836. 

€=>49(6)  (Cal.App.)  Evidence  held  to  estab- 
lish gift  of  bonds.— Hynes  v.  AVhite,  836. 


GUARANTY. 


See  Indemnity. 


I.  REQUISITES   AND    VAXIDITY. 

€=>■  (Cal.App.)  An  independent  contract— 
Kelley  v.  Goldschmidt,  65. 

n.   CONSTRUCTION  AND  OPERATION. 

4=927  (Or.)  Liability  of  guarantors  without 
compensation  strictly  construed. — ^W.  T.  Baw- 
leigh  Co.  v.  McCoy,  311. 

4=936(5)  (Dr.)  Transaction  held  not  a  "pur- 
chase" of  goods  within  guaranty  of  payment; 
"transfer."— W.  T.  Rawleigh  Co.  v.  McCk)y,  311. 

m.  DISCHARGE  OF  GUARANTOR. 

4=953(2)  (Cal.)  Creditor  could  not  recover 
against  guarantor  after  transfer  of  note. — 
Ellison  V.  Henion,  793. 

IV.  REBfEDIES  OF  CREDITORa 

4=>75  (Cal.App.)  Creditor  may  resort  either 
to  guarantor  or  security  furnished  by  princi- 
pal.— KcUey  v.  Goldschmidt,  55. 
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V.  BIGHTS   AND  REMEBIEB   OF 
GUARANTOR. 

.  >I05  (Wash.)  Obligation  of  contribution 
arises  between  guarantors,  when  payment  is 
made  to  creditor.— Pioneer  Mining  &  Ditch  Co. 
y.  Davidson,  242. 

Company  which  assumed  obligation  of  guar- 
antor and  paid  debt  entitled  to  contribution. 
—Id. 

GUARDIAN  AND  WARD. 

SV.   SAX£S  AlTD  OONVSTAIICES  VJK- 
DEB  OBSEB  OF.  COURT. 

^=9108  (OKI.)  As  to  bona  fide  mortgagee,  lien 
of  mortgage  on  realty  sold  by  guardian  not 
defeated,  because  sale  not  for  cash.— Vose  t. 
Penny,  »7. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
BEMEDT. 

4=922(1)  (Kan.)  Defendant  is  not  entitled  to 
a  release  so  long  as  any  part  of  his  jail  term 
has  not  been  fully  served.— Ex  parte  Jackson, 
608. 

n.   JUBISDZCTION,    PBOOEEDING8, 

AND  RELIEF. 

4=385(1)  (Cat.)  Parol  evidence  held  not  to 
show  lack  of  complaint  in  police  court— Ex 
parte  Williams,  103. 

Evidence  held  to  show  trial.— Id. 

Burden  is  on  prisoner  to  show  lack  of  trial. 
—Id. 

4=>85(l)    (Okl.Cr.App.)  Petitioner  must  sbow 
facts  entitling  him  to  bail.— In  re  Bean,  1091. 
€=992(1)   (Cal.App.)   Difficulty    of    proving   of 
otEense    charged     cannot     be    considered. — Ex 
parte  De  Martini,  468. 

4=>92(l)  (Cal.App.)  Statement  of  case  on  ap- 
peal from  justice  can  be  considered  on  habeas 
corpus  after  new  trial  was  denied.— Ex  parte 
Gottschalk,  649.  • 

4=92(1)  (Nev.)  Correctness  of  statement  of 
facts  in  Governor's  proclamation  under  Sheep 
Commission  Law  not  reviewable. — Ex  parte 
•Goddard,  916. 

4=999(1)  (N.M.)  Custody  of  child  may  be  giv- 
en without  consent  of  or  notice  to  parents.- 
Ex  parte  Wallace,  1020. 

4=»99(3)  (Okl.)  Judgment  of  sister  state  not 
conclusive  as  to  custody  of  children,  their  wel- 
fare being  paramount  consideration. — ^Aufder 
Heide  v.  Kiskaddou,  859. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  4=>1026-1073;  Criminal 
Law,  4=91163-1173. 

HIGHWAYS. 

V.   REOUIJiTION  AND  USE  FOR 
TBAVEIi. 

(B)     Vue    of    BIcbTvay    and    L>avr    o(    tb« 
Road. 

4=9 1 77  (Cat.)  Violation  of  speed  law  does  not 
prevent  recovery  unless  contributing  to  acci- 
dent.— Robinson  v.  Clemons,  203. 
4=»I77  (Cal.App.)  Automobilist  about  to  cross 
intersection  may  assume  car  will  not  approach 
at  excessive  speed. — Robinson  y.  Clemons,  203. 
<^9l84(2)  (Cal.App.)  Evidence  held  to  show 
that  defendant's  vehicle  approaching  intersec- 
tion was  not  under  control. — ^Robinson  y.  Clem- 
ons, 203. 

Evidence  held  to  show  ordinary  care  by  plain- 
tiff automobilist  at  intersection.— Id. 


HOMESTEAD. 


I.  NATURE.  ACQUISITION,  AND 
EXTENT. 

(A)     Ifataro,    Creation,     and     Dnration    of 
Butate  OP  Rlvbt   In  General. 

4=9l  (Okl.)  Nature  and  incidents  of  homestead 
interest  stated.— Pettis  v.  Johnston,  681. 

(O)   Acanlaltlon  and  Bstabllabntent. 

4=943  (Cal.App.)  Declaration  not  stating  de- 
clarant resided  on  premises  claimed  held  in- 
effective.—Olds  V.  Thorington,  496. 

Right  of  claimant  must  appear  on  face  of 
declaration. — Jd. 

4=947  (Cal.App.)  Wife's  declaration  of  home- 
stead held  sufficient,  irrespective  of  her  motive 
or  absence  of  husband.— Michels  v.  Burkhard, 
370. 

4=>57(l)  (Cal.App.)  Claimant  has  burden  of 
proof.— Michels  v.  J3urkhard,  370. 
4s»57(3)  (Cal.App.)  Facts  held  to  show  resi- 
dence on  property  by  person  making  and  re- 
cording homestead  declaration.- Michels  v. 
Burkhard,  370. 

n.  TRANSFER  OR  INCUMBRANCE. 

4=9llO  (Okl.)  Unmarried  owner  may  deed  or 
mortgage  without  consent  of  family.— Roberson 
v.  Hurst,  402. 

4=9|I5(3)  (Okl.)  Husband  or  wife  necessary 
party  to  mortgage  foreclosure  sale  affecting 
homestead  interest. — Pettis  v.  Johnston,  681. 

Wife  owning  homestead  in  fee  may  attack  a 
judgment  foreclosing  a  mortgage  because  hus- 
band was  not  a  party. — Id. 

Foreclosure  judgment  is  void  where  husband 
i«as  not  a  party  to  foreclosure  suit. — Id.' 
<S=>M7  (Cal.App.)  Mortgage  before  declara- 
tion of  homestead  cannot  afterwards  be  ex- 
tended by  husband  alone.— Corey  v.  Matot,  378. 
4=>II7  (Kan.)  Husband's  extensions  of  oil 
lease  on  homestead  without  wife's  consent  not 
valid.— Laverty  v.  Lamed  Oil  &  Gas  Co.,  696. 
4=»I2I  (Okl.)  Bale  of  homestead  under  fore- 
closure without  making  husband  a  party  void. — 
Pettis  y.  Johnston,  681. 

m.  RIGHTS  OF  SURVIVING  HUS« 

BAND.  WIFE.   CHIUIREN, 

OR  HEIRS. 

4=9 1 42  (2)  (Cal.)  Next  of  kin  of  vndow  en- 
titled to  proceeds  of  homestead  set  aside  to 
her. — ^In  re  Simonton's  Estate,  442. 

IV.   ABANDONMENT.    WAIVEB.   OB 
'  FOBFEITURE. 

4=9 1 58  (Cal.)  Homestead  community  property 
subject  to  partition  after  divorce  making  no 
disposition  of  it.— Lang  y.  Lang,  181. 

HOMICIDE. 

m.   MANSIJIUGHTER. 

4s>55  (Cal.App.)  Resistance  of  illegal  arrest 
reduces  killing  to  manslaughter. — ^People  y.  Gil- 
man,  205. 

For  murder  to  be  reduced  to  manslaughter 
on  ground  of  resistance  of  illegal  arrest  actual 
resistance  must  appear.— Id. 

Resistance  to  illegal  arrest  not '  shown  by 
facts.— Id. 

Vn.  EVIDENCE. 
(B)  AdmiaalbtlltT    In    General. 

4=»I73  (Okl.Cr.App.)  Evidence  as  to  subse- 
quent finding  of  weapons  near  place  of  assault 
admissible.— Pruitt  v.  State,  894. 
4=9(74(8)  (Or.)  Evidence  that  defendant  said 
that  be  did  not  question  his  children  concern- 
ing death  of  wife  held  admissible.— State  y.  Zul- 
lig.  680. 
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(Ei)  'Welarbt  and  Snfflelency. 

^=3250  (Okl-)  Evidence  hcUI  to  sustain  con- 
viction.—Everidge  V.  State,  701. 
«s»250  (Okl.Cr.App.)  Evidence  held  to  sustain 
conviction  for  murder  and  imprisonment  for 
life.— Whitmore  v.  State,  278. 
9s>250  (Or.)  Wbiere  tiiere  is  doubt  as  to 
grade  of  offense,  jury  should  find  manslaughter. 
—State  V.  ZulliB,  5W). 

4=s>255(3)  (Okl.Cr.App.)  Evidence  sustaining 
conviction  for  manslaughter  in  the  first  degree. 
—Jones  V.  State,  887. 

VIII.  TRIAX.. 

(B)  Qaeatlona  for  Jnry. 

^=9268  (Or.)  In  prosecution  for  uxoricide,  evi- 
dence held  sufficient  to  go  to  jury. — State  v. 
Zullig,  580. 

€=»270  (Cal.)  Sanity  of  defendant  for  jury.— 
People  V.  Niino.  626. 

€=>272  (Cal.App.)  Question  of  resistance  of 
illegal  arrest  held  for  jury.— People  v.  Gilman, 
205. 

X.   APPEAI.  AND  ERBOB. 

<&=>336  (Okl.Cr.App.)  Order  for  view  will  not 
be  reviewed,  unless  prejudicing  defendant's 
substantial  rights. — Jones  v.  State,  887. 
«=3343  (Okl.Cr.App.)  Plaintiff  in  error  cannot 
complain  that  the  jury  were  too  lenient  in  fix- 
ing punishment. — Crahtree  v.  State,  271. 
9=»348  (Cal.App.)  Failure  to  give  instnictioo 
not  reversible  error,  where  absence  of  such  in- 
struction probably  not  prejudicial.— People  v. 
Gilman,  205. 

XI.   SENTENCE  AND  PUNISHMENT. 

«=s>354  (Okl.Cr.App.)  Evidence  Af7(f.  to  sustain 
conviction  for  murder  and  imprisonment  for 
Ufe.— Whitmore  v.  State,  278. 

HUSBAND  AND  WIFE. 

See  Curtesy;   Divorcet  Dower;   Marriage. 

I.   UUTDAX,  BIGHTS,  DUTIES.  AND 
UABIUTIES. 

®=>4  (Utah)  Separation  did  not  absolve  hus- 
band from  duty  to  support.- Stevenson  v.  Ste- 
venson, 776.  • 

«S3I9(I8)  (Cal.App.)  Legal  services  not  "ar- 
ticles necessary  for  wife's  support,"  to  render 
husband  liable;  "necessaries." — Sumner  v. 
Mohn,  368. 

Code  gives  wife  remedy  for  means  to  prose- 
cute action  for  separate  maintenance. — Id. 
<S=323  (CaLApp.)  I'arol  authorization  to  wife 
to  assign  claim  under  lease  of  newspaper  route 
held  valid.— Straus  v.  Eaton,  103:1. 
$=323%  (Cal.App.)  Evidence  htid  insufficient 
to  justify  finding  wife  authorized  by  husband 
to  employ  attorney. — Sumner  v.  Mohn,  308. 

V.  WIFE'S   SEPARATE  ESTATE. 
(A)    What   Constitutes. 

€=s»l3l(l)  (Idaho)  Proof  that  separate  prop- 
erty retains  character  aftor  changes  must  be 
dear. — Clifford  v.  Lake,  714. 

(B)  RlKlits  and  Liabllitlen  of  Hnnband. 
®=»I38(I)  (Cal.App.)  Previous  signing  of 
notes  by  wife  did  not  make  husband  agent. — 
McConnoU  .v.  Gaut's  Estate,  84;{. 
$=3|3B(9)  (Cal.App.)  Wife  signing  nndeliver- 
.ed  mortgage  on  husband's  property  and  note  not 
ratifving  his  previous  acts  as  agent. — McCon- 
nell  v.  Gaut's  Estate,  843. 

VII.   COMMUNITY  PROPERTY. 

^=9248  (Wash.)  Property  acquired  during  big- 
amous mnrriajje  is  sepiirate  property. — Heyerle 
V.  Uartsch.  239. 

^=>254  (Wash.)  Where  husband  and  wife 
unite  in  note  and  mortKage  for  purchase  money, 
property  is  community.— Ilawlings  v.  Heal,  237. 


€=>255  (Wash.)  Community  character  of 
property  depends  on  source  of  purchase  price. 
— Rawlings  v.  Heal,  237. 

Property  purchased  held  community  except  to 
extent  of  separate  fnnds  used. — Id. 
<3=>259  (Cal.App.)  Wife's  earnings  held  com- 
munitj'  property. — Bayless  v.  Reed,  211. 
<S=»262(I)  (Idaho)  Property  acquired  during 
coverture  presumed  community. — Clifford  v. 
Lake,  714. 

€=>262(l)  (Wash.)  Presumption  of  communi- 
ty character  of  property  rebuttable. — Rawlings 
V.  Heal,  237. 

Presumption  as  to  community  property  not 
overcome. — Id. 

<£=3262(2)  (Idaho)  Burden  of  showing  proper- 
ty so  acquired  to  be  separate  property  stated. — 
Clifford  V.  Lnke,  714. 

<S=3274(I)  (Cal.)  Code  provision  as  to  inheri- 
tance by  persons  not  relatives  of  decedent,  but 
relatives  of  decedent's  spouse,  construed. — In 
re  Siraonton's  Estate,  442. 

Property  received  by  widow  as  allowance  and 
fees  properly  distributed  to  her  next  of  kin. 
-Id. 

Property  acquired  by  widow  held  not  hus- 
band's descendants'  as  presumably  community 
property. — Id. 

®=>274(4)  (Cal.)  Burden  on  heir  whose  right 
depends  on  fact  of  relationship,  and  fact  prop- 
erty was  formerly  community  property.^n  re 
Simonton's  Estate,  442. 

VIH.  SEPARATION    AND    SEPARATE 
MAINTENANCE. 

«S3278(I)  (Cal.App.)  May  agree  to  immediate 
separation  and  provide  for  support  of  either. 
— ^ilcCahan  ▼.  McCahan,  460. 

Trial  court  may  not  interfere  with  valid  sep- 
aration contract  dividing  community  property. 
—Id. 

^1=3299(1)  (Cal.App.)  Community  cannot  be 
divided  m  suit  for  separate  maintenance,  where 
the  complaint'  did  not  seek  such  relief. — Sher- 
man v.  Sherman,  464. 

X.  ENTICING  AND  AI.IENATTNO. 

(8=3333(4')  (Cal.App.)  Defendant's  letters  to 
wife  intercepted  by  husband  admissible  to  re- 
but the  claim  that  wife  tempted  defendant. — 
Pratt  V.  Harrold,  372. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPROVEMENTS. 

See  Mui^cipal  Corporations,  ^s>297-538. 

INDEMNITY. 

See  Guaranty. 

€=>3  (Nev.)  Contract  creating  situation  pre- 
venting removing  of  county  seat  held  contrary 
to  public  policy.— King  v.  Randall,  970. 

INDIANS. 

®=»I3  (OU.)  Enrollment  records  admissible  to 
show  quantum  of  Indian  blood  and  patent  rec- 
ords competent  to  show  whether  allotments 
are  restricted.— Smith  v.  Williams,  535. 
^»I5(I)  (Okl.)  Restrictions  on  alienation  of 
allotted  lands  depend  solely  upon  acta  of  Con- 
gress.— Smith  V.  Williams,  555. 

Title  cannot  be  acquired  from  allottee  ex- 
cept according  to  acts  of  Congress. — Id. 
<8=927(2)  (Okl.)  District  courts  on  July  6. 
1909,  might  partition  inherited  lands  of  mixed- 
blood  Indians.— Tiger  v.  Xolen,  263. 
<@:=>39  (Okl.)  United  States  sovereign  in  In- 
dian  Territory.— Chicago,  B.  I.  &  P.  Ry.  Co.  t. 
Gist,  878. 
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INDICTMENT  AND  INFORMATION. 

V.  REQUISITES  AND  SVFFIOIENOT 
OF  AOCVSATION. 

9=>60  (Okl.Cr.App.)  Information  informinK 
one  of  common  understanding  what  is  intended 
18  sufficient.— State  v.  Underwood,  281. 
«=>7I  (Okl.Cr.App.)  Need  not  be  certain  to 
a  certain  intent  in  every  particular.— State  v. 
Underwood,  281. 

^=>II0(2)  (Okl.Cr.App.)  Words  conveying 
same  meaning  as  tliose  used  in  statutes  are 
sufficient.— State  v.  Underwood,  281. 
€=3 1 22(2)  (Idaho)  Information  may  be  filed 
charging  offense  for  which  accused  is  held  al- 
though complaint  charged  two  offenses.— State 
V.  Bilboa,  248. 

▼I.  JOINDER  o:^  PARTIES,  OFFENSES, 

AND   COUNTS,  DUPUCITT, 

AND  EI^CTION. 

^=>I25(2)  (Idaho)  Several  offenses  may  not  be 
joined  except  in  prosecution  for  sales  of  in- 
toxicating lifiuor.— State  v.  Bilboa,  248. 
^=3l25(2)  (Mont.)  Information  can  charge  but 
one  offense,  which  must  be  proved. — State  v. 
Smith,  107;  Same  v.  Dunn,  121. 
<S=»I30  (Idaho)  Transporting  and  possession  of 
liquors  may  not  be  joined  in  different  courts. — 
State  V.  Hall.  251. 

<t=9l32(7)  (Idaho)  Motion  to  require  election 
where  information  charges  more  than  one  of- 
fense should  be  granted. — State  v.  Bilboa,  248. 

Vn.   MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

^=3(40(2)  (Okl.Cr.App.)  Information  amended 
by  interlineation  and  reverified  not  open  to  mo- 
tion to  quash. — French  v.  State,  707. 
$=>I47  (Idaho)  Information  charging  more 
than  one  offense  is  demurrable  for  duplicity. — 
State  V.  Bilboa,  248. 

^=3154  (Cai.App.)  Objection  to  information 
not  waived  by  failure  to  demur  and  properly 
presented  by  motion  in  arrest. — People  v.  Bliss, 
1046. 

Vm.  AMENDMENT. 
«=9l6l(2)   (Okl.Cr.App.)  Information,   amend- 
ed merely  by  interlineation,  need  not  be  marked 
"refiled."— French  v.  State,  707. 

Substantive  amendment    to  information    re- 
quires reverification. — Id. 

<Ss>l6l(3)  (Ofcl.CnApp.)  When  information 
may  be  amended  as  to  form  only  stated. — 
French  v.  State,  707. 

iS=l6l(6)  (Cai.App.)  Court  could  correct 
name  of  prosecutrix  after  jury  was  drawn. — 
People  V.  White,  821. 

XX.   WAIVER   OF   DEFECTS   AND    OB- 
JECTIONS, AND  AIDER  BT 
VERDICT. 

€=»I93  (Idaho)  Duplicity  is  an  irregularity 
which  may  be  waived.— State  v.  Bilboa,  190  P. 
248. 

INFANTS. 

See  Guardian  and  Ward;   Parent  and  Child. 
n.   CUSTODY  AND  PROTECTION. 

4=916  (Cal.)  Attachment  by  magistrate  of 
copy  of  complaint,  etc..  to  certificate  defendant 
is  under  18  directory.- People  v.  Wolff,  22. 
4=>I6  (Cai.App.)  Custody  nf  infants  cannot  be 
taken  from  parent  under  .luvenile  Court  Law 
because  others  might  better  provide  for  and 
train  them. — People  v.  Gutierrez.  200. 
$=3l9  (Cai.App.)  Evidence  held  insufficient  to 
show  that  infants  had  no  parent  or  guardian. — 
People    v.    Gutierrez,    2(X). 

To   justify    taking    infants   from    custody    of 
parent,  facts  specified  in  statute  therefor  must 
be  averred  and  found. — Id. 
<S=>I9  (Utah)  .ludgment   committing  minor  to 
Industrial  School,   on   erroneous    finding   that 


mother  was  unfit  to  have  custody,  reversed. — 
Bedford  v.  Anderson,  775. 

VI.  CRIMES. 

€=>68  (Cal.)  Defendant  under  18  may  be  pros- 
ecuted under  general  laws  for  offense,  as  mur- 
der.— People  v.  Wolff,  22. 

INJUNCTION. 

XI.    SUBJECTS   OF   PROTECTION   AND 
RELIEF. 

(B)    Public    OfllcerH    a.nd    Boards    and    Ma- 
nlcipalltieii. 

®=»78  (Okl.)  Quo  warranto  held  proper  to  test 
validity  of  organization  of  consolidated  school 
district;  injunction  inapplicable. — Fowler  v. 
Park,  668. 

€=>80  (Kan.)  Lies  at  suit  of  state  to  prevent 
holding  an  unauthorized  election. — State  v. 
Board  of  Com'rs  of  McPherson  County,  594. 

(H)   Criminal    Act*,   Conaviraciea,   and 
Praaecntiona. 

®=>I05(2)  (Or.)  Public  officers  undertaking  to 
enforce  void  statute  by  criminal  prosecution 
may  be  restrained. — Nault  v.  Palmer,  .5^6. 

INSANE  PERSONS. 

H.  INQUISITIONS. 

4=929  (Cai.App.)  Order  restoring  grantor  to 
competency  sufficient  to  show  capacity. — Smyth 
v.  Fitch,  1049. 

4=329  (Wash.)  Facta  held  to  show  person  in- 
competent to  manage  estate,  so  that  guardian 
would  not  be  discharged. — In  re  Bayer's  Es- 
tate, 323. 

in.    OUARDIANSHIP. 

4=»33(l)  (Or.)  Petition  for  guardian  of  incom- 
petent need  only  follow  statute. — In  re  Mcllroy, 
309. 

Evidence  held  to  show  father  incapable  of  con- 
ducting own  affairs. — Id. 

INSOLVENCY. 

See    Assignments    for    Benefit    of    Creditors; 
Bankruptcy. 

INSTRUCTIONS. 

See  Criminal  Law,  <6=>782-834;  Trial,  <S=s>191- 
296. 


INSURANCE. 


m.   INSURANCE    AGENTS    AND 

BROKERS. 

(A)  Agency  for  Inanrer. 

^=>78  (Kan.)  License' to  a  local  agent  does  not 
change  the  general  law  as  to  his  authority.— 
Eikelberger  v.  Insurance  Co.  of  North  Amer- 
ica, 611. 

rV.   INSURABLE   INTEREST. 

€=>I23  (Wash.)  Wife's  interest  in  husband's 
lif-i  does  not  expire  on  divorce. — Teed  v.  Broth- 
erhood of  American  Yeomen,  1005. 

V.   THE  CONTRACT  IN  OENERAI.. 
(A)  Natnre,  Reqnlaltea.  and  Vallditr. 

4=9 1 29  (Cal.)  General  agent  without  author- 
ity to  issue  policy  to  cover  known  loss. — West- 
ern Indemnity  Co.  v.  Industrial  Accident  Com- 
mission, 27. 

(g=>l30(7)  (Cal.)  Counter  offer  of  general 
agent  upon  receipt  of  application  called  for  ac- 
ceptance or  rejection. — Western  Indemnity  Co. 
V.  Industrial  Accident  Commission.  27. 

Acceptance  of  terms  granted  by  company 
completes  contract  before  local  agent  com- 
municates same  to  principal. — Id. 
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(B)  Conatrnetlon  and  Operation. 

®=3|46(3)  (Cai.)  Ambiguities  in  accident  poli- 
cies construed  against  insurer.— Wilson  t. 
Travelers'  Ins.  Co.,  366. 

4s»l46(3)  (Cal.App.)  Policy  construed  in  favor 
of  insured.— Greer-Robbins  Co.  v.  Insurance 
Co.  of  State  of  Pennsylvania,  1S7. 

Vnz.   CANCEI.LATION,     SUBREITDER, 

ABANDONMENT,  OR  RESCISSION 

OF  POUCT. 

^s»24l  (Kan.)  Ofter  to  surrender  note  on  sur- 
render of  policy  does  not  violate  antidiscrimina- 
tion law.— Eikelberger  t.  Insurance  Co.  of 
North  America,  611. 

X.  FORXXITTTRE  OF  POUOT  FOR 
BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)  Matters    Relatinar   to    Propertr   or  In- 

tercut Insured. 

«=>327  (Cal.App.)  Removal  of  goods  from  one 
compartment  of  a  building  to  another  held  not 
to  violate  fire  policy. — Greer-Robbins  Co.  v. 
Insurance  Co.  of  State  of  Pcunsylvauia,  187. 

Ambiguities  in  policy  as  to  removal  cleared 
by  proofs.— Id. 

(E)   Nonpayment  of  Premlama  or  Aaaeaa- 
menta. 

«=»349(2)  (Mont.)  Failure  to  pay  a  life  insnr- 
ance  premium  works  forfeiture. — Nelson  v. 
Mutual  Life  Ins.  Co.  of  New  'Sork,  927. 
€=>365(2)  (Mont.)  Life  policy  not  reinstated 
by  payment  without  furnishing  satisfactory 
health  certificate. — Nelson  v.  Mutual  Life  Ins. 
Co.  of  New  York,  927. 

Xn.  RISKS  AND  CAUSES  OF  I.OSS. 
(B)  Accident  and  Health  Inaaranee. 

«s»45i(l)  (Cal.)  Clause  in  accident  poUcy 
that  it  should  not  cover  injury  resulting  from 
explosives  did  not  apply  only  to  voluntary  ex- 
posure.—Wilson  V.  Travelers'  Ins.  Co.,  366. 
$=»452  (Cal.)  Injury  occasioned  by  "wreck- 
age" of  passenger  car  and  not  explosion  caus- 
ing wreckage.— Wilson  v.  Travelers'  Ina.  Co.,' 
366. 

$=3455  (Mont.)  To  recover  on  accident  policy, 
death  must  be  shown  to  result  from  accidental 
means;  "accident."— Tuttle  v.  Pacific  Mut.  Life 
Ins.  Co.,  993. 

XIII.   EXTENT  OF  X,OSS  AND  XJABH.- 
ITY  OF  INSURER. 

(C)  Onarantx    and    Indemnltr    Inaaranee. 

$=3514  (Kan.)  Exception  of  risk  under  casual- 
ty policy  until  after  insured's  payment  of  ad- 
judged loss  is  valid  condition. — ^Kansas  Free 
Fair  Ass'n  v.  Georgia  Casualty  Co.,  592. 

Insured's  payment  of  •notes  held  to  comply 
with  conditions  of  casualty  policy. — Id. 

(K)   Accident  and-  Health  Insurance. 
$=9530  (Cal.)  Recovery  could  be  had  only  on 
one    daily    ticket    accident    policy. — Wilson    t. 
Travelers'  Ins.  Co.,  3(JC. 

Issuance  of  several  accident  tickets  held  not 
to  estop  insurer  from  limiting  liabilities  to  one 
ticket;  custom  not  influencing  action  does  not 
estop.— Id. 

XIV.  NOTICE  AND  PROOF  OF  I.OSS. 

$=i»535  (Mont.)  Accident  policy  held  to  require 
notice  of  accident,,  though  mode  of  death  un- 
known.—Tuttle  V.  Pacific  Mut.  Life  las.  Co., 
993. 

$=9538  (Mont.)  Oral  notice  to  agent  not  im- 
mediate written  notice  to  insurer  at  home  of- 
fice.—TutUe  V.  Pacific  Mut.  Life  Ins.  Co.,  993. 
$=>539(6)  (Mont.)  Where  insured  disappear- 
ed while  huuting  notice  of  the  accident  neces- 
sary, though  mode  of  death  not  known. — Tuttle 
T,  Pacific  Mut.  Life  Ins.  Co.,  993. 


<S=>556(I)  (Mont)  Provision  aa  to  \raiver  is  in- 
formation that  there  could  be  no  waiver  by 
agent— TntUe  v.  Pacific  Mut.  life  Ins.  Co., 
993. 

'&=»559(2)  (Mont.}  Letters  from  home  office 
of  insurer  not  waiver  of  provisions  as  to  no- 
tice.—Tuttie  V.  Pacific  Mut.  Life  Ins.  Co.,  993. 

XVIH.  ACTIONS  ON  POLICIES. 

$=>622(2)  (Kan.)  Provision  requiring  suit  on 
casualty  policy  within  90  days  after  date  of 
judgment  for  loss  is  invalid.— Kansas  Free  Fair 
Ass'n  V.  Georgia  Casualty  Co.,  592. 
$=>646(5)  (Mont.)  Plaintiff  pleading  rein- 
statement of  insured  must  prove  waiver  of  for- 
feiture.— Nelson  v.  Mutual  LiEe  Ins.  Co.  of  New 
York,  927. 

<^:>646(6)  (Mont.)  Claimant  under  accident 
policy  has  burden  of  showing  accidental  death. 
—Tuttle  V.  Pacific  Mut.  Life  Ins.  Co.,  993. 

Presumption  against  suicide  does  not  create 
presumption  of  accidental  death.— Id. 
$=>665(8)  (Mont.)  Evidence  held  to  show  pol- 
icy forfeited,  default  not  waived  and  policy  not 
reinstated.— Nelson  v.  Mutual  life  Ins.  Co.  of 
New  York,  927. 

XX.  MUTUAX  BENEFIT  INSURANCE. 

(A)  Corporations   and  Associations. 

$=9695  (Kan.)  One  failing  in  his  undertaking 
to  remit  dues  was  liable  to  beneficiary  for  re- 
sulting injury. — Maddock  v.  Rigga,  12. 

Beneficiary  of  insured  may  sue  for  resulting 
injury  from  defendant's  failure  to  remit  dues. 
—Id. 

Evidence  held  to  sustain  verdict  for  benefici- 
ary  for  neglecting  to  remit  dues.— Id. 

(E)  Benefldarleri  and  Benefits. 

$=9770  (Wash.)  Wife's  status  as  one  entitled 
to  be  named  as  beneficiary  remained  with  her. 
—Teed  v.  Brotherhood  of  American  XeomeOr 
1005. 

Statute  confining  death  benefit  to  wife  not 
retrospective. — Id. 

Benefit  society  estopped  to  raise  qaeation 
whether  wife  entitled  to  receive  benefit. — Id. 

(F)  Actions  for  ^eneflta. 

$=»8I2  (Wash.)  Limitation  of  time  for  action 
without  application  where  death  not  known.— 
Teed  t.  Brotherhood  of  American  Xeomen, 
1005. 


See  Usury. 


INTEREST. 


I.  BIGHTS  AND  UABIUTIES  HT 
GENERAIi. 

$=920  (Cal.)  'Deposit  of  fund  in  court  in  inter- 
pleader action  stopped  running.— Conner  ▼. 
Bank  of  Bakersfield,  801. 

n.  RATE. 

$=931  (Okl.)  Where  rate  contracted  for  is  set 
aside,  legal  interest  is  allowable. — ^Holt  t.  .£tna 
Building  &  Loan  Ass'n,  872. 

m.  TIME  AND  COMPUTATION. 

$=946(t)  (Kan.)  Interest  is  allowable  from 
demand  for  payment  of  wages  and  money  ex- 
pended for  defendant— Currant  v.  Lenger,  432. 
$=>47(l)  (Cal.App.)  Maker  of  note  cruss-com- 
plainiug  for  overpayments  not  entitled  to  in- 
terest before  filing  cross-complaint — ^Bledsoe 
V.  Stuckey,  217. 

IV.   RECOVERY. 

$=961    (Cal.)  No  action  for   interest  as  dam- 
ages after  payment  in  absence  of  agreement — 
Couner  v.  Bank  of  Bakcrsflcld,  801. 
$=362  (Cai.)  Bank  which  severed  claim  to  in- 
terest as  damages  from  obligation  on  certified 
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check  cannot  complain  of  subsequent  action  for 
Bueh  damages.— Conner  v.  Bank  of  Bakersfield, 
801. 


twigBivat 


JUDGES. 

S«e  Justices  of  the  Peace. 


INTERPLEADER. 

I.   RIGHT   TO  nVTERPIiEADER. 

^=3 10  (Cal.)  Plaintiff  must  be  disinterested 
stakeholder.— Conner   v.   Bank   of  Bakersfield, 

801 

Bank  could  not  have  interpleaded  adverse 
claimants  of  proceeds  of  interest-bearing  check. 

Interest  of  plaintiff  to  defeat  Btiit  must  be  In 
subject-matter.— Id. 

«=>ll  (Cal.)  Bank  entitled  to  interplead  con- 
flicting claimants  of  fund.— Conner  v.  Bank  of 
Bakersfield,  801. 

n.  PROCEEDrNGS  AND  REI.IEF. 

^=926  (Cal.)  Defendant  can  put  in  issue 
plaintiff^s  right  to  compel  interpleader.— Con- 
ner v.  Bank  of  Bakersfield,  801. 
$=332  (Cal.)  Right  to  compel  interpleader  only 
question  which  can  be  litigated.— Conner  v. 
Sank  of  Bakersfield,  801. 

Bank  interpleading  drawer  and  holder  or  cer- 
tified check  could  not  be  compelled  to  litigate 
other  liability.— Id. 

INTOXICATING  LIQUORS. 

VI.    OFFENSES. 

«s»l3l  (Cal.App.)  Lack  of  knowledge  oj  vol- 
ume of  alcohol  in  beer  no  defense  under  Wyllie 
Act.— People  v.  Bickerstaff,  656.  , 

i£=>l32  (Idaho)  Pari  materia  rule  is  especially 
applicable  to  statutes  passed  at  same  session. 
—State  V.  McBride,  247.  . 

<E^I34  (CaLApp.)  Sale  of  beer  contaimng  less 
than  1  per  cent,  alcohol  no  crime.- People  v. 
Bickerstaff,  656.  .  ,    ^ 

<g=3l37  (Ariz.)  One  attemptuig  to  manufacture 
intoxicating  liquors  guUty  of  crime.- State  v. 

<sST67'('ldaiio)  One  aiding  or  .abetting  in 
transporting  liquor  into  Idaho  is  guUty  of  trans- 
porting.—State  V.  Sheehan,  71. 

Vm.   ORIMINAI.  PROSECUTIONS. 

€=:>209  (Ariz.)  Allegation  of  unlawful  man- 
ufacture need  not  set  out  instruments  or 
processes  used.- State  v.  Crawford,  422. 

Allegation  of  "attempt"  to  manufacture  need 
not  allege  process  used.— Id. 
«=»223(4)  (Okl.Cr.App.)  Proof  as  to  points 
between  which  liquor  was  conveyed  held  not 
at  variance  with  allegations.— Smart  v.  State, 
268 

«8=>236(9)  (Okl.Cr.App.)  Insufficiency  of  evi- 
dence to  sustain  conviction  for  maintaining 
public  nuisance.— Patterson  v.  State,  271. 
«=>236(20)  (Okl.Cr.App.)  Evidence  fceM  to 
sustain  conviction  for  unlawful  transportation. 
—Wood  V.  State,  280. 

IRRIGATION. 

See  Waters  and  Water  Courses,  €=s>216-263. 

JEOPARDY. 

See  Criminal  Law,  «=5»177-193. 

JOINT  ADVENTURES. 

€='4(1)  (Cal.)  Duty  of  parties  defined.— Mun- 
8on  V.  Pishhurn,  808. 

4s95(l)  (Wash.)  No  cause  of  action  for  ac- 
counting held  to  lie  between  the  parties.— Nudd 
T.  Rowe,  902. 


nX.  RIGHTS,  POWERS.  DUTIES,  AND 
LIABILITIES. 

€=925(2)  (Kan.)  Powers  of  judge  pro  tempore 
substituting  for  retiring  judge  terminated  on 
qualification  of  his  successor. — Golden  v.  Mit- 
chell, 785. 

Verbal  request  by  district  judge  that  one  con- 
tinue to  serve  as  judge  pro  tempore  conferred 
no  judicial  powers.— Id.        , 

rV.   DISQUAUFIOATION  TO  ACT. 

€=»40  (Mont.)  Laws  covering  disqualification 
of  judge  and  change  of  venue  to  be  construed 
together.— StatP  v.  District  Court  of  Fourth 
Judicial  Dist.,  Ravalli  County,  133. 
<S=>SI(I)  (Wash.)  Accused  having  secured 
change  of  judge,  his  attorney  cannot  also  ob- 
tain a  change.— State  v.  Reynolds,  321. 
€=>5I(2)  (Wash.)  Application  for  change  of 
judge  must  be  timely  and  seasonable. — State  v. 
Reynolds,  321. 

JUDGMENT. 

S«e  Execution. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

I.  NATURE  AND  ESSENTIALS  IN  GEN. 
ERAL. 

«=»I7(2)  (Okl.)  Defects  in  publication  notice 
held  not  fatal  to  judgment  on  collateral  attack. 
— ^Pettis  V.  Johnston,  681. 

Publication  of  notice  stating  In  general  terms 
the  nature  of  the  judgment  sought,  supports 
judgment  when  collaterally  attacked. — Id. 

Jurisdiction  to  foreclose  a  mortgage  includes 
power  to  pass  on  sufficiency  of  steps  to  invoke 
jurisdiction. — Id. 

®=s>l7(3)   (Okl.)  Valid  personal  judgment  can- 
not be  rendered  against    nonresident    on  pub- 
•lication.— Pettis  v.  Johnston,  681. 
<S=9l8(3)   (Cal.)  Defect   in    entitling   pleading 
not  invalidating  judgment.— In  re  McGrew,  804. 

IV.   BT  DEFAULT. 

(A)  Reqvlaites  and  Talidlty. 

<S=9l  13  (CaLApp.)  Notice  of  trial  to  defaulting 

defendant  not  necessary.— Uplingcr  v.  Yonkm, 

822. 

(B)  Openlac  or  SettiB«  Aalde  Detenlt. 

€=>l36(Nev.)  Statute  authorizing,  relief  from 
default  for  mistake,  etc.,  held  inapplicable  to 
judgment  void  for  lack  of  jurisdiction. — State 
V.  Justice's  Court  of  Elko  Tp..  977. 
<g=9l45(2)  (Mont.)  Motion  to  set  aside  de- 
fault insufficient  without  affidavit  of  merits  or 
copy  of  answer.— State  v.  District  Court  of 
Musselshell  County,  982. 

€=>I45(2)  (Nov.)  Bight  to  relief  from  void  de- 
fault judgment  is  absolute.— State  v.  Justice's 
Court  of  Elko  Tp.,  977. 

<S=>I45(2)  (Okl.)  On  motion  to  vacate  for 
want  of  service  meritorious  defense  need  not  be 
shown.— Pettis  v.  Johnston,  681. 
®=»  153(1)  (Okl.)  Motion  to  vacate  judgment 
for  want  of  service  of  process  must  be  present- 
ed within  three  years.- Pettis  v.  Johnston,  681. 

Decisions  .that  judgment  valid  on  its  face,  ren- 
dered without  service  or  appearance,  may  be 
vacated  at  any  time  on  motion  not  adhered  to.— 
Id. 

€s>l55  (Cal.App.)  Notice  of  motion  to  set 
aside  default  sufficient  where  date  was  correct- 
\j  given,  though  day  was  improperly  named. — 
Dunton  v.  Tanigoshi,  467. 

Notice  that  motion  to  vacate  default  would 
be  made  at  10  o'clock  sufficient,  though  the 
same  was  not  heard  until  11. — Id. 
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€=>I55  (Mont.)  Plaintiff  entitled  to  notice  of 
defendants'  motion  to  set  aside  default. — State 
V.  District  Court  of  Musselshell  County,  982. 
^=s>l62(3)  (01(1.)  Kelief  basod  on  extrinsic 
evidence  may  be  bad  against  a  judgment  ren- 
dered without  service  of  process.— Pettis  v. 
Johnston,  681. 

Extrinsic  evidence  is  admissible  to  contradict 
return  of  service  and  recital  thereof  in  the 
judgment.— Id. 

VZ.   ON  TRIAI.  OF  ISSUES. 

(A)  Rendition,  Form,  and  Revnialtca  In 
General. 

^»222  (Or.)  Order  void  where  blank  as  to 
amount  of  recovery. — School  Dist.  Xo.  1  of 
Clatsop  County  v.  Astoria  Const.  Co.,  969. 

(C)   Contormlty    to   Proceaa,  Pleadlngra, 
Proota.  and  Verdict  or  FlndlnKa. 

4=9248  (Okl.)  Judgment  outside  the  issues  is 
erroneous.— Crawford   v.   Cassity,   412. 
<Ss>25l(l)    (Cal.App.)   Contributory  negligence 
put    in    issue    by    cross-complaint. — Grover    v. 
Morrison,  1078. 

Vn.  ENTRY.  BECORP,  Ain>  DOCK. 

JBTuro. 

^:»278  (Okl.)  Record  preserved  on  order  of 
court  to  make  record  held  equivalent  to  the 
"judgment  roll"  at  common  law.— Pettis  v. 
Johnston,  681. 

Vm.   AMEVDMENT,     OORRIBOTION. 
AND  REVIEW  IN  SAME  COURT. 

«=3298  (Okl.)  During  the  term  at  which  de- 
crees and  orders  are  made  they  may  be  modi- 
fied.— J.  R.  Watkins  Medical  Co.  v.  Lizar,  352. 
<S=s>329  (Or.)  Entry  of  judgment  order  blank 
as  to  amount  may  be  corrected  by  entry  of  new 
order.— School  Dist.  No.  1  of  CJlatsop  Connty 
V.  Astoria  Const.  0>.,  969.  ' 

IX.   OPENING  OR  VAOATINO. 

4^337  (Cal.App.)  Motion  to  vacate  for  inad- 
vertence must  be  filed  under  Code  Civ.  Proc.  § 
473. — Dolan  v.  Superior  Court  of  California  in 
and  for  City  and  County  of  San  Francisco,  469. 
<S=»340  (Cal.App.)  Void  order  can  be  set  aside 
whenever  it  comes  before  court. — Dolan  v.  Su- 
perior Court  of  California  in  and  for  City  and 
County  of  San  Francisco,  469. 
^19341  (Okl.)  During  the  term  at  which  de- 
crees and  orders  are  made  they  may  be  set 
aside.— J.  R.  Watkins  Medical  Co.  v.  Lizar,  552. 
€=>379(l)  (Okl.)  Meritorious  defense  is  not 
necessary  on  motion  to  vacate  a  judgment  void 
on  its  face,  and  vacation  must  be  uncondition- 
al.—Pettis  V.  Johnston,  681. 
<8=>386(3)  (Okl.)  Judgment  void  on  its  face 
may  be  vacated  by  court  rendering  it  on  motion 
within  or  after  three  years.— Pettis  v.  Johnston, 
681. 

Is  void  on  Its  face  when  its  invalidity  is 
shown  by  judgment  roll;  "judgment  void  on 
face."— Id. 

€=>396  (Okl.)  Meritorious  defense  is  not  nec- 
essary on  motion  to  vacate  a  judgment  void  on 
its  face,  and  vacation  must  be  unconditional. — 
Pettis  V.  Jobnstou,  6.S1. 

$=>397  (Cal.App.)  Cannot  without  notice  set 
aside  for  inadvertence  order  of  vacation  pre- 
viously entered.— Dolan  v.  Superior  Court  of 
California  in  and  for  City  and  County  of  San 
Francisco,  469. 

Vacating   because   conclusions   are   not   sup- 
-  ported   by   findings   without  new  judgment  is 
void. — Id. 

X.  EQUITABI^  REUEF. 

(A)  Nature   of  Remedy  and  Gronnda. 

4=»407(2)  (Okl.)  Motion  for  vacation  of  judg- 
ment rendered  without  service  of  process  is  I'x- 
dusive  of  relief  in  euuity. — Pettis  v.  Johnston, 
681. 


€=>407(6)  tOki.)  Party  without  notice  of  de- 
fault judgment  in  time  to  file  a  motion  to  va- 
cate it  may  have  its  enforcement  restrained. — 
Pettis  V.  Johnston,  681. 

®=>423  (Cal.App.)  Eqtiity  may  correct  mutual 
mistake  m  description  of  property  in  pleadings 
and  judgment.— Dunning  Bros.  Co.  v.  Johnson, 
829. 

4=3447(1)  (Okl.)  Plaintiff  suing  in  equity  to 
show  invalidity  of  judgment  for  want  of  juris- 
diction must  show  a  meritorious  defense. — 
Pettis  V.  Johnston,  681. 

(B)  Jnrladietlon  and  Proeeedlnsa. 

^=>465  (Okl.)  Court  may  impose  conditions  on 
granting  relief  against  a  judgment  not  void  on 
its  face.— Pettis  v.  Johnston,  681. 
^=469  (Okl.)  Bona  fide  purchaser  will  not  be 
prejudiced  by  judgment  not  void  on  its  face. — 
Pettis  V.  Johnston,  681. 

XI.    0OI.LATERAI.  ATTACK. 
(B)  Gronnda. 

<8=>486(l)  (Okl.)  Successful  collateral  attack 
merely  avoids  or  evades  a  judgment.— Pettis  v. 
Johnston,  681. 

<8=>495(2)  (Okl.)  Every  intendment  will  be  in- 
dulged to '  support  a  judgment  collaterally  at- 
tacked.— Pettis  v.  Johnston,  681. 
4=s>497(2)  (Okl.)  Recital  of  service  of  process 
in  a  judgment  is  not  conclusive. — ^Pettis  t. 
Johnston,  681. 

Where  judgment  roll  shows  service  of  process 
in  a  particular  way  no  different  service  will  be 
presumed. — Id. 

4=3497(3)  (Okl.)  Judgment  in  mortgage  fore- 
closure, on  publication  notice  adjudged  suffi- 
cient, will  not  be  held  invalid  in  a  coUateral 
proceeding,  if  calling  for  "construction";  "ju- 
risdiction."— Pettis  V.  Johnston,  681. 
4=>499  (Okl.)  Officer's  sworn  return  and  judg- 
ment's recital  of  service  cannot  be  set  aside  ex- 
cept on  the  most  convincing  evidence. — Pettis 
V.  Johnston,  681. 

4=3504(1)  (Cal.App.)  Based  on  trial  without 
notice  erroneous,  but  not  void. — ^Uplinger  y. 
Yonkin,  822. 

(C>  Proceedlnsa. 

4s>5l8  (Okl.)  "Collateral  attack"  defined.— 
Pettis  V.  Johnston,  681. 

Xm.   MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)   Canaea  of  Action  and  Defenaea  Merc 
ed.  Barred,  or  Concladed. 

4=>585  (2)  (Cal.  App.)  Previous  judgment 
against  plaintiff  bar  to  second  action.— Leaver 
V.  Smith.  1050. 

4=>S90(4)  (Cal.)  Defendant  did  not  waive 
claim  to  damages  by  failing  to  set  it  up  as  bar 
to  suit  for  interpleader.— Conner  v.  Bank  of 
Bakersfield,  801. 

XrV.   CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

(B)  Peraona  Concluded. 

4=»688  (CaLApp.)  In  action  to  quiet  title 
against  administrator  held  res  judicata  as  to 
heirs.— Schwarz  v.  Bohle,  819. 
4=>7I0  (Or.)  Decree  as  to  water  rights  bind- 
ing only  on  parties  to  litigation. — Nault  v. 
I'almer,  346. 

(C)  Mattera  Concluded- 

4=s7l3(2)  (Cal.)  Conclusive  on  matters  in  is- 
sue or  which  might  have  been  decided. — Conner 
v.  Bank  of  Bakersfield,  801. 

Estoppel  in  subsequent  action  to  claim  great- 
er obligation  than  admitted  in  interpleader  suit. 
-Id. 

€s>7l4(l)  (Cal.App.)  Judgment  conclusive  in 
subsequent  action  between  same  parties  involv- 
ing same  question. — Kindcrman  r.  Shipley,  472. 
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9=3714(3)  (Cal.App.)  Judgment  for  landlord 
in  action  defended  on  ground  of  breach  of  lease 
held  conclusive. — Kinderman  v.  Shipley,  472. 
9=»735  (Cal.)  Former  judgment  not  adjudica- 
tion of  question  not  in  issue. — Thompson  v. 
Modern  School  of  Businesa  and  Correspond- 
ence, 451. 

XVn.   FOREION  nrDGMENTS. 

®=38I5  (Or.)  Where  no  remittitur  filed  judg- 
ment appealed  from  is  not  entitled  to  faith  and 
credit.— Rorvik  v.  North  Pac.  Lumber  Co.,  331. 

XIX.   S1TSPEKSION,    XiSTX-OBCEMENT, 
AMD  REVIVAX.. 

®=3855  (Cal.)  Statute  for  relief  of  judgment 
gives  courts  discretion  to  remove  limitations. — 
Saunders  t.  Simms,  806. 

XXn.   VLEAOISQ  AXD  EVIDENCE  OF 

JTTTBGMENT  AS  ESTOPPEI.  OR 

DEFENSE. 

«s»948(l)  (Cal.)  Plaintiff  did  not  waive  ben- 
efit of  estoppel  by  failure  to  plead  former 
judgment.— Kipp  v.  Reed,  363. 
<&=>948(l)  (Colo.)  Res  judicata  must  be  plead- 
ed.—People  V.  County  Court  of  City  and  Coun- 
ty of  Denver,  425. 

That  court's  attention  was  called  to  point  of 
res  judicata  insufficient,  in  absence  of  plcad- 
ing.-Id. 

<^949(2)  (Colo.)  Answer  of  former  adjudi- 
cation heii  sufficient  in  suit  on  injunction  bond. 
— Bollen  V.  Woodhams,  427. 
^s>9S0(l)  (CaJ.)  In  former  case  between 
same  parties  admissible  as  muniment  of  title. 
—Kipp  V.  Reed,  363. 

JUDICIAL  POWER. 

See  Constitutional  Law,  9=970-76. 

JUDICIAL  SALES. 

9=>I6  (CM.)  Selling  officer  can  sell  only  on 
terms  provided  for  by  decree  and  the  law  in 
force.— Pettis  v.  Johnston,  681. 
9=>53  (Okl.)  One  is  not  a  bona  fide  purchaser 
under  a  judgment  for  him  based  on  a  false  re- 
turn.— Pettis  V.  Johnston,  681. 
^=>54  (Okl.)  Bona  fide  purchaser  will  not  be 
prejudiced  by  decree  in  equity  restraining  the 
further  enforcement  of  a  judgment  not  void  on 
its  face.— Pettis  v.  Johnston,  681. 

JURISDICTION. 

See  Criminal  Law,  <S=>90-98.     ' 

JURY. 

n.      BIGHT   TO  TRIAL   BY   JTJRT. 

9=s»l3(l4)  (Okl.)  In  action  on  secured  notes 
involving  amount  due  defendant  is  entitled  to  a 
jury  trial. — Choctaw  Lumber  Co.  v.  Waldock, 
866. 

9=s>l4(4)  (Okl.)  Where,  In  foreclosure,  per- 
sonal judgment  is  sought,  defendant  entitled  to 
jury. — Collins  v.  Industrial  Sav.  Soc,  670. 
€==>I4(6)  (Okl.)  In  action  to  reform  a  deed 
with  cross-bill  for  cancellation  parties  are  not 
entitled  to  a  jury.— Smith  v.  Williams,  555. 
9=>3I(6)  (Kan.)  Failure  of  part  of  defendants 
to  file  pleadings  held  not  to  result  in  denial 
of  jury  trial  as  to  other  defendants.— Robertson 
v.  Wangler.  78S. 

iS=>34(2)  (Mont.)  Assumption  by  trial  court 
that  fact  is  proven  is  erroneous.- State  v. 
Smith,  107;   Same  v.  Dunn,  121. 

V.  COMPETENCY  OF  J1TRORS.  CHAIr^ 
UBNOES,   AND   OBJECTIONS. 

9=9103(14)  (Cal.)  Juror's  opinion  from  news- 
paper reports,  which  will  yield  to  evidence,  does 
not  disqualify.- People  v.  Wolff,  22. 


«s3l09  (Mont.)  Trial  court's  remark  that 
challenge  to  jury  would  be  sustained  erroneous. 
—State  V.  Diedtman,  117. 

Defendant  entitled  to  insist  that  the  jury 
be  selected  by  legal  method. — Id. 
<S=>IIO(i)  (Mont.)  Challenge  for  cause  may  be 
waived.— State  v.  Diedtman,  117. 
9=3 1 3 1(1)  (Mont.)  Purpose  of  voir  dire  exami- 
nation stated.— State  v.  Smith,  107;  Same  v. 
Dunn,  121. 

9=»i3l(8)  (Mont.)  Defendant  should  be  allowed 
on  voir  dire  to  ascertain  whether  juror  would 
give  benefit  of  doubt.— State  v.  Smith,  107; 
Same  v.  Dunn,  121. 

9=s>l3l(IS)  (Cal.)  Question  by  district  attorney 
as  to  whether  a  juror  would  follow  instructions 
not  objectionable. — People  v.  Wolff,  22. 

JUSTICES  OF  THE  PEACE. 

HI.   CIVH.  JURISDICTION  AND  AU- 
THORITY. 

9=»54(l)  (Colo.)  Jurisdiction  not  lost  by  call- 
ing in  other  justice  to  attend  trial  and  continue 
case. — Franklin  v.  Barian,  1116. 

IV.  PROCEDURE  IN  CIVH.  CASES. 

9=981(5)  (Nev.)  Statute  held  to  require  jus- 
tice to  make  certificate  for  service  of  summons 
by  publication.— State  v.  Justice's  Court  of 
Mko  Tp.,  077. 

9=>83(l)  (Nev.)  Statutes  prescribing  mode  of 
service  to  be  strictly  pursued. — State  v.  Jus- 
tice's Court  of  Elko  Tp..  077. 
"8=84(6)  (Nev.)  General  appearance  by  de- 
murrer after  default  not  waiver  of  defects  in 
service. — State  v.  Justice's  Court  of  Elko  Tp., 
977. 

9=9 122 (2)  (Nev.)  Where  copy  of  complaint 
not  certified,  justice  acquires  no  jurisdiction. — 
State  V.  Justice's  Court  of  Blko  Tp.,  977. 


V.  REVIEW   OF  PROCEEDINGS. 

(D)  Certiorari. 

9=>I94(I)  (Colo.)  Rendition  of  judgment  aft- 
er calling  in  other  justice  to  continue  cause 
not  reviewable  by  certiorari. — Franklin  ,v.  Ba- 
rian, 1116. 

9=>I98  (Nev.)  That  judgment,  sought  to  be 
annulled,  has  been  satisticd,  no  bar. — State  v. 
Justice's  Court  of  Elko  Tp.,  977. 

LANDLORD  AND  TENANT. 

H.  I.EASES   AND   AGREEMENTS   IN 
GENERAL. 

(A)  Regnlsitea  and  Validity. 

9=>3I  (Cal.)  Lessee  held  to  have  lost  his  right 
to  rescind  for  fraud  by  dealing  with  property 
as  if  contract  in  effect.— Bancroft  v.  Wood- 
ward, 445. 

9=334(1)  (Cal.)  Lessee's  rights  to  rescission 
lost  by  transfer  of  rentals  and  subleases  to  his 
wife. — Bancroft  v.  Woodward,  445. 
9=34(2)  (Cal.)  Lessee  cannot  rescind  because 
false  representations  as  to  previous  lease  pre- 
vented building.— Bancroft  v.  Woodward,  44S5. 
9=»34(4)  (Cal.)  Lessee  must  rescind  promptly 
after  discovering  facts  putting  him  on  inquiry 
as  to  his  rights. — Bancroft  v.  Woodward,  445. 

Failure  of  lessee  to  learu  of  legal  right  to  re- 
scind held  due  to  want  of  diligence.— Id. 

IV.   TERMS  FOR  YEARS. 
(D)   Termination. 

9=994(1)  (Cal.)  Notice  to  quit  held  not  to  ter- 
minate tenancy  for  years,  and  guarantor  may 
still  be  held  liable.— Downing  v.  Cutting  Pack- 
ing Co.,  455. 
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TXC  PREinSES     AND    ENJOTMENT 
AND  1TSE  THEREOF. 

<B)  lajarlea  from  Daniarerona  or  DefectlT-e 
Condition. 

«=3l62  (Idaho)  Landlord  held  liable  for  death 
of  subtenant,  falling  down  elevator  shaft. — ^Mc- 
Kenna  v,  Orunbaum,  919. 

If  lessor  improves  property,  he  may  be  liable 
for  damages  from  negligence. — Id. 
4P3|64(5)  (Idaho)  iJessor  may  be  liable  for 
damages  to  subtenant  for  faulty  construction  of 
elevator  gate. — McKcnna  v.  (Jrunbaum,  919. 
«s»l69(6)  (Wash.)  Evidence  held  to  show 
landlord  had  actual  knowledge  of  defect. — Ca- 
sey y.  Williams,  1011. 

VnZ.  BENT  AND  ADVANCES. 

(A)  Rlarbts  nnd  UabUMleii. 

<=»I94(2)  (Colo.)  Assignment  of  lease  not 
surrender,  and  does  not  relieve  lessee  from 
liability.— Brown  v.  Eallett,  429. 

(B)   Actions. 

'4=9231(8)  (Colo.)  Finding  of  surrender  of 
lease  and  acceptance  of  new  tenant  sustained 
by  evidence. — Brown  v.  Hallett,  429. 

X.    RENTING  ON  SHARES. 

<£=s>33l(2)  (Kan.)  Verdict  for  landlord's  con- 
version of  tenant's  share  of  crop  held-  exces- 
sive.—Dunlavy  V.  Moffett,  741. 

LARCENY. 

I.  OFFENSES    AND   BESPONSIBII.ITY 
THEREFOR. 

^s>3(3)  (Cal.App.)  Taking  property  to  en- 
force lien  not  "grand  larceny"  though  wrong- 
ful.—Ex  parte  Bayles,  1034. 

II.  PROSECUTION  AND  PUNISH- 
MENT. 
(B)    BTldence. 

4=»5S  (Okl.Cr.App.)  Evidence  held  to  support 
conviction  for  grand  larceny. — ^Mayfield  v.  State, 
276. 

LEASE. 

See  Landlord  and  Tenant. 

LIBEL  AND  SLANDER. 

X.  WORDS   AND   ACTS   ACTION ABI.E, 
AND    LIABtLITT    THEREFOR. 

4=97(16)  (Mont.)  Charge  that  woman  was 
common  and  tough  held  not  slanderous  per  se. 
— Daniel  v.  Moncure,  983. 
4=>I9  (Mont.)  Words  to  be  construed  with 
reference  to  conversation  as  a  whole. — Daniel 
V.  Moncure,  983. 

Words  to  be  given  their  ordinary  meaning. — 
Id. 

rv.  ACTIONS. 

(B)  Parties,  Prellmlnarr  Proeeedlnits, . 
and   Pleadins. 

4=>8I  (Mont.)  Complaint  must  state  surround- 
ing circumstances  in  making  words  slander. — 
Daniel  v.  Moncure,  983. 

4=>86(l)  (Mont.)  Innuendo  cannot  make 
words  slanderous  per  se. — Daniel  v.  Moncure, 
983. 

4=>89(l)  (Mont.)  Complaint  not  stating  spe- 
cial damages  is  good  only  if  words  are  slander- 
ous per  Be. — Daniel  v.  Moncure,  983. 
4=994(1)  (Mont.)  Answer  held  not  to  admit 
words  were  slanderous  per  se. — Daniel  v.  Mon- 
cure, 983. 

<C)  Evidence. 

4=>II2(2)  (Cal.App.)  Malice  may  be  proved 
indirectly.— Wright  v.  Baldwin,  377. 


(D)   Damaareaa 
«=»I20(2)   (Cal.App.)  Malice   essential  to  re- 
covery of  punitive  damages. — Wright  v.  Bald- 
win, 377. 

(B)  Trial,  Jndvasent,  and  RcTlew. 

4s»l23(2)  (Mont.)  Jury  question  whether 
words  were  used  with  defamatory  meaning. — 
Daniel  v.  Moncure,  983. 

4=>I23(6)  (Cal.App.)  Inference  of  malice 
from  unprivileged  slander  is  for  the  jury. — 
Wright  v.  Baldwin,  377. 

LICENSES. 

I.  FOB  OCCUPATIONS  AND 
PRIVILEOES. 

^»5'/2  (Colo.)  City  of  Denver  may  impose  oc- 
cupation tax. — Interstate  Business  Exch.  Cor- 
poration V.  City  and  County  of  Denver,  508. 
€=>6(3)  (Cal.App.)  Ordinance  imposing  li- 
cense tax  on  attorneys  Held  a  revenue  measure. 
— Ex  parte  Johnson,  852. 

Municipality  has  power  to  impose  a  license 
fee.— Id. 

LIENS. 

See  Mechanics'  Liens. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

I.   STATUTES    OF   LIMITATION. 

(B)   IitnUtntlons   Applicable   to  Fartlenlar 
Actions. 

4=»27  (Cal.App.)  Action  for  breach  of  con- 
tract of  shipment  not  action  on  oral  contract; 
"bill  of  lading";  "written  contract"— Pioneer 
Fruit  Co.  V.  Southern  Pac.  Co.,  50. 
4=328(2)  (Wash.)  Guarantor's  action  for  con- 
tribution is  on  "implied  contract  arising  out 
of  written  instrument,"  within  six-year  statute. 
— Pioneer  Mining  &  Ditch  Co.  v.  Davidson,  242. 
4=»34(2)  (Cal.App.)  State's  action  against  city 
for  fines  collected  in  police  court  is  an  action 
upon  a  liability  created  by  statute. — People  v. 
City  of  San  Bernardino,  482. 

n.   COMPUTATION  OF  PERIOD  OF 
UMITATION. 

(A)    Aecrnal    of    Rinrht    of    Action    or    De- 
fense. 

4=>48(7)  (Cal.App.)  Junior  mortgage  not  pri- 
or wliere  senior  mortgagee  in  possession 
though  mortgage  barred  by  limitations.— Craig 
V.  Gomes,  1000. 

4=>54(2)  (Cal.App.)  "Mutual,  open,  and  cur- 
rent account"  defined. — Sugar  Loaf  Orange 
Growers'  Ass'n  v.  Skewes,  1076. 
4=>55(7)  (Cal.App.)  Only  on  storm  waters  be- 
ing backed  by  faulty  construction  of  bridge  does 
statute  run.— Brush  v.  Southern  Pac.  Co.,  216. 
4=>58(4)  (Colo.)  Failure  to  file  annual  report 
of  financial  condition  did  not  bar  suit  on  direc- 
tors' liability  for  similar  subsequent  default. — 
Perini  v.  Continental  Oil  Co.,  532. 

(B>  Performance  of  Condition,  Demand, 
and  Notice. 

4=366(8)  (CalJVpp.)  Action  against  bailee  for 
property  accrues  on  demand. — Credit  Guide  Co. 
V.  FideUty  Storage  &  Moving  Co.,  827. 

(F)  larnorance,  Mistake,  Trust,  Prand,  and 
Concenluient  of  Cause  of  Action. 

4=9lOO(8)  (Cal.App.)  Cause  of  action  on  fraud- 
ulent statement  barred.— Wilmot  v.  Moody,  639. 

m.  ACKNOWLEDGMENT.  NEW 

PROMISE.  AND  PABT 

PAYMENT. 

4=»I48(3)  (Kan.)  Letter  of  purchaser  assum- 
ing a  mortgage  debt  held  not  an  acknowledg- 
ment.—Miles  V.  Hamilton,  430. 
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V.  PI.EASINO,  ETIDEHCE,  TRIAI., 
AND   KEVIX'W. 

S=3 199(1)  (Kan.)  Question  for  the  courts- 
Johnson  V.  Hay,  613. 

LIQUOR  SELLING. 

Bee  Intoxicating  Liquors. 

LOST  INSTRUMENTS. 

9=>2  (Cal.)  Duplicate  bond  pursuant  to  de- 
cree does  not  impose  liability,  where  original 
bond  is  capable  of  enforcement. — Brovm  t.  An- 
derson Cottonwood  Irr.  Digt.,  797. 
^=>3  (CaJ.)  Equity  can  give  relief,  notwith- 
standing special  statutory  proceeding. — Brown 
V.  Anderson-Cottonwood  Irr.  Dist.,  797. 

Demand  for  duplicate  bond  not  a  condition 
precedent.— Id. 

9=s>7  (Cal.)  Complaint  for  reissuance  of  lost 
bond  keJd"  insufficient.— Brown  v.  Anderson-Cot- 
tonwood Irr.  Dist.,  797. 

Complaint  held  sufficient  to  ^ve  equity  juris- 
diction.—Id. 

^=>I0  (Cal.)  Decree  canceling  original  bond  in 
suit  for  reissuance  of  lost  bond  improper. — 
Brown  y.  Anderson-Cottonwood  Irr.  Dist.  797. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

n.   WANT  OF  PBOBABI.E  CAUSE. 

«=»2I(I)  (Cal.App.)  Full  disclosure  to  attor- 
ney on  whose  advice  prosecutor  acted  in  de- 
fense.—Wright  V.  Baldwin,  377. 

V.  ACTIONS. 

«=>59(2)  (Wash.)  Statement  of  facts  in  prior 
civil  suit  held  properly  excluded. — ^Inglis  y. 
Morton,  908. 

4=»64(2)   (Wash.)  Evidence    of   disclosure   to 
counsel  held  sufficient.— Inglis  v.  Morton,  908. 
ie=s>7l(2)    (Wash.)  Probable  cause  held  ques- 
tion for  court.— Inglia  v.  Morton,  908. 

MANDAMUS. 

I.  NATURE   AND   GROUNDS  IN   OEN- 
ERAIk 

^=>l  (Nev.)  Writ  will  not  be  granted  in  an- 
ticipation of  supposed  pmission  of  duty.— State 
v.  Public  Service  Commission  of  Nevada,  284. 

Duty  to  continue  street  car  service  not  con- 
sidered, in  advance  of  actual  discontinuance. — 
Id. 

«=33(2)'  (Okl.)  Writ  does  not  lie  where  there 
is  a  plain  and  adequate  remedy  at  law. — Cham- 
plin  V.  Carter,  679. 

9=:>3(8)  (Kan.)  Public  policy  requires  that 
controversy  within  jurisdiction  of  court  of  in- 
dustrial relations  on  its  public  utilities  side 
shall  be  adjusted  there.— Clay  County  Co -Op. 
Telephone  Ass'n  v.  Southwestern  Bell  Tele- 
phone Co.,  747. 

Telephone  company  seeking  physical  connec- 
tion with  another  company  has  adequate  rem- 
edy in  court  of  industrial  relations. — Id. 
®=>3(i2)  (Cal.A|»p.)  Lies  to  compel  reinstate- 
ment and  payment  of  police  pension  though 
certiorari  would  also  lie.— Sheehan  v.  Board  of 
Police  Com'rs,  51,  55. 

^=9 10  (Okl.)  Writ  does  not  lie  where  the  duty 
or  right  sought  to  be  enforced  by  such  writ  is 
not  clear  and  indisputable. — ChampUn  v.  Car- 
ter, 679. 

^s>l4(l)  (Cal.App.)  Presentation  pf  claim  for 
police  pension  to  auditor  and  treasurer  not 
condition's  precedent. — Sheehan  v.  Board  of 
Police  ■  Com'rs,   61,   55. 
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n.   SUBJECTS  AND  PURPOSES  OF 
REX.IEF. 

(A)  Acta  and  ProceedinKs  of  Conrta, 
Jadisea,   and  Jadlclal    Oflleera. 

e=>3\  (Kan.)  Writ  will  compel  district  judge 
to  exercise  jurisdiction  on  a  motion  for  a  new 
trial.— Golden  v.  Mitchell,  785. 
«=>44  (Cal.App.)  Writ  will  issue  to  compel 
clerk  to  transfer  papers  as  required. — Searcy 
V.  Kay,  49. 

®=>57(l)  (CaLApp.)  Stenographic  reporter 
may  be  compelled  to  prepare  transcript.— Har- 
ris V.  Burt,  1058. 

(B)   Acta   aad   Proeeedinsa   of  Pnblie  Ofll* 
cera  and  Boards  and  Manlelpalltlea. 

4s>7l  (Okl.)  Lies  to  compel  ministerial  duties. 
— OhampHn  v.  Carter,  679. 
€s»72  (Okl.)  Does  not  lie  to  control  discre- 
tion.—Gbamplin  T.  Ckrter,  679. 
«=8I  (Hev.)  Will  not  lie  to  compel  Public  Serv- 
ice Commission  to  annul  order  discontinuing 
street  car  service. — State  v.  Public  Service  Com- 
mission of  Nevada,  284. 

®=987  (Kan.)  Application  of  foreign  corpora- 
tion held  to  require  state  charter  board  to  pass 
on  its  right  to  sell  stock  in  state.- Home  Lum- 
ber Co.  V.  Hopkins,  801. 

€=3t02(l)  (Nev.)  State  board  of  examiners 
cannot  be  compelled  to  approve  payment  out  of- 
certain  fund  where  another  fund  is  available. — 
State  v.  Boyle,  914. 

®=>i07  (Cal.App.)  Lies  to  compel  retention  of 
policeman  on  retired  list  on  pension. — Sheehan 
V.  Board  of  Police  Com'rs,  51,  55. 

m.  JURISDICTION,      PBOCEEDINOS. 
AND  REUEF. 

€=>l54(t)  (Nev.)  Writ  will  not  lie  to  compel 
traction  company  to  continue  service  not  dis- 
continued.—State  V.  Public  Service  Commission 
of  Nevada,  284. 

®=9 154(4)  (CaUVpp.)  Complaint  must  show 
fund  will  not  be  exhausted  for  various  purposes 
for  which  raised  before  application  to  one  par- 
ticular purpose  may  be  ordered. — ^Buscbman  v. 
Turlock  Irr.  Dist.  491. 

Complaint  for  writ  of  mandate  to  compel  con- 
struction of  irrigation  ditches  defective. — ^Id. 
€=>I68(2)  (Utah)  Presumption  indulged  that 
Land  Board  has  satisfied  Itself  as  to  desirability 
of  investment— State  Board  of  Land  Com'rs  v. 
Ririe,  59. 

MANSLAUGHTER. 

See  Homicide. 


MARRIAGE. 

See   Breach  of  Marriage   Promise; 
Husband  and  Wife. 


Divorce; 


$=»ll  (Wash.)  Bigamous  marriages  are  void, 
and  n6t  merely  voidable.— Beyerle  v.  Bartseh, 
239. 

@=>62  (Mont.)  Power  to  award  temporary  ali- 
mony, etc.,  in  annulment  suit  limited. — ^McMur- 
ray  v.  McMurray,  924. 

<S=s>63  (Okl.)  Court  decreeing  annulment  may 
make  equitable  division  of  property  jointly  ac- 
cumulated.—Kreuter   V.   Krauter,  1088. 

MASTER  AND  SERVANT. 

I.  THE   REI.ATION. 
(A)  Creation  and  Kxlateaee. 

®s»6  (Cal.App.)  Performance  of  work  for  an- 
other prima  facie  evidence  of  employment.— 
Dibble  v.  San  Joaquin  Light  &  Power  Cor- 
poration, 198. 

(D)  Statntorr  Resnlaflon. 

<g=9l6</2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  dassified  to  this  section,  we  have 


Digitized  by 


Google 


Ibctwr  and  SarvMKt 


190  PACIFIC  BEPOBTER 


1164 


made  a  ne-w  Kubdivision,  consisting  of  €=>  nmn- 
ber  sections  34&-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(C)  Termination  and  Dlacliarare. 

^=937  (Or.)  Besignation  defeats  recovery  for 
wrongful  discharge. — Martin  v.  Gauld  Co.,  717. 
^s>39(2)  (Or.)  Evidence  in  avoidance  of  writ- 
ten resignation  inadmissible,  in  absence  of  plea. 
—Martin  v.  Gauld  Co.,  717. 

Variance  as  to  salary  claimed  Jield  not  fatal. 
—Id. 

<S=>43  (Or.)  Construction  of  term  "profits" 
htld  question  for  court.— Martin  ▼.  Gauld  Co., 
717. 

III.   MASTER'S  I.IABII.ITT  FOR  IN- 
JURIES  TO   SERVANT. 
(A)   Nature  and  Extent  In  Qeneral. 

®=»87y2.  Owing  to  the  great  increase  of  matter 
heretofore  •claasified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=»  num- 
ber sections  346-120,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

(D)   Tools,  Machinery,  Appliaaeea,- and 
Placeit  for  TVorlc. 

€s>((8(2)  (Okl.)  Mining  regulations  applicable 
to  lead  and  zinc  mines. — Quapaw  Mining  Co. 
V.   Cogbum,  416. 

Mine  owner's  violation  of  statute  is  negli- 
gence.— Id. 

Mine   owner's  liability  for  injury  by  falling 
rock  defined. — Id. 

<S^I24(2)  (Okl.)  Mining  regulations  concern- 
ing inspection  applicable  to  lead  and  zinc 
mines,— Quapaw  Mining  Co.  v.  Cogburn,  416. 

(C)  Methods  of  'Worlc,  Rales,  and  Orders. 

®=>  137(3)  (Idaho)  Coupling  work  train  to  dozer 
held  negligence.— Kinzell  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  255. 

«=9l37{4)  (Kan.)  Carrier  sued  under  federal 
act  held  not  negligent  in  failing  to  warn  seclion 
man.— VVaymire  v.  Atchison,  T.  &  S.  P.  Ry. 
Co.,  588. 

(E)   Fellow  Servants. 

®=9l80(l)  (Idaho)  Fellow  servant  doctrine 
abolished  by  federal  act. — Kinzell  v.  Chicago, 
M.  &  St.  P.  By.  Co.,  255. 

(F)  Risks  Asanmed  br  Servant. 

®=32I3(5)  (Idaho)  Bisk  of  coupling  negligently 
attempted  at  excessive  speed  held  not  assumed. 
—Kinzell  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  265. 
<£=s>2l7(2l)  (Idaho)  Employe  without  notice  of 
omission  of  safety  appliances  does  not  assume 
risk.- Kinzell  v.  Chicago,  M.  &  St.  P.  By.  Co., 
255. 

(H)   AetiODS. 

<S=9250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  clansified  to  this  section,' we  have 
made  a  new  .subdivision,  consisting  of  ®=»  num- 
ber sections  .346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests  will   be   found. 

<g=s>258(l5)  (Okl.)  Evidence  of  negligence  held 
sufficient.— -Quapaw  Mining  Co.  v.  Cogburn, 
416. 

€=3273  (Mont.)  Compensation  held  allowable 
for  death  of  employe  killed  after  altercation. — 
Willis  V.  Pilot  Butte  Mining  Co.,  124. 
«=>278(2)  (Ariz.)  Evidence  held  to  show  de- 
ceased motorman  was  thrown  from  ore  car 
by  derailing. — Inspiration  Consol.  Copper  Co. 
V.  Conwi-U,  88. 

<&=»276(3)  (Ariz.)  Evidence  held  to  show  derail- 
ing of  ore  cars  waa  proximately  caused  by  de- 
fective track. — Inspiration  Consol.  Copper  Co. 
v.    ConweU,   88. 


<8=»278(8)  (Ku.)  Verdict  kdd  supported  by 
evidence.— Brackville  T.  Southwestern  Bell  Tel- 
ephone Co.,  773. 

^=3283(13)  (Okl.)  Railroad's  negligence  under 
federal  act  held  question  for  jury. — Ferris  ▼. 
Holiman,  409. 

IV.  INABILITIES   FOB   INJURIES   TO 

THIRD  PERSONS. 

(A)  Aots  or  Ontsslona  of  Scrr-aat. 

«=»302(l)  (Kan.)  Chauffeur's  negligence  ketd 
imputable  to  employer. — Howard  v.  Marshall 
Motor    Co.,    11. 

<@=>302(l)   (Kan.)  Scope  of  employment  defin- 
ed.— Dale  V.  Armstrong,  598. 
€=3302(3)    (Cal.)   Assault,     though     malicious 
and    willful,    actionable.— Johnson   v.    Monson, 
635. 

Assault  held  within  statutory  phrase  "includ- 
ing wrongful  acts." — Id. 

€=>305  (Cal.)  Assault,  though  made  in  viola- 
tion of  orders,  actionable. — Johnson  ▼.  Monson, 
635. 

(C)  AetloBs. 

«=3330(2)  (Kan.)  Testimony  as  to  scope  of 
employment  AeM  immaterial. — ^Dale  v.  Arm- 
strong, 598. 

<@=>330(3)  (Cal.App.)  Evidence  held  to  show  re- 
lationship of  principal  and  agent  between  de- 
fendants and  workmen  who  set  fire. — Dibble  v. 
San  Joaquin  Light  &  Power  Corporation,  198. 

VI.  WORKMEN'S     COMPENSATION 
ACTS. 

(A)   Natnre  and  Grounds  of  Master's  Lia- 
bility. 

€=>3SI  (Ariz.)  Compensation  Act  does  not  pre- 
clude recovery  in  action  for  death  of  servant 
caused  by  negligence. — ^Inspiration  Consol.  Cop- 
per Co.  y.  ConweU,  88. 

9=3352  (Cal.App.)  Noncompliance  with  safety 
order  not  "gross  negligence  within  Compensa- 
tion Act.— Schmidt  v.  Pursell,  846. 

Safety  order  of  Industrial  Accident  Commis- 
sion not  conclusively  presumed  reasonable  in 
action  for  damages. — Id. 

General  safety  orders  of  'Industrial  Accident 
Commission  must  be  served  upon  employer  un- 
der Compensation  and  Safety  Act. — Id. 

Essentials  for  recovery  for  gross  negligence 
under  Compensation  Act  stated;  "willfully 
disregard."— Id. 

€=»369  (Or.)  Subrogation  under  foreign  com- 
pensation act  held  unenforceable  because  con- 
trary to  law  of  forum.^Borrik  v.  North  Pac. 
Lumber  Co.,  331. 

Resident  wrongdoer  suable  for  death  of  em- 
ploye domiciled  in  sister  state  allowing  lim- 
ited compensation  with  subrogation. — ^Id. 
€=>37l  (CaLApp.)  Accident  "arising'  out  of 
employment"  within  Compensation  Act  defined. 
—Continental  Casualty  Co.  v.  Industrial  Ace 
Commission,  849. 

Accident  during  vacation  held  not  one  "aris- 
ing out  of  employment"  within  Compensation 
Act.— Id. 

€=s>373  (Okl.)  Injury  by  "horseplay"  of  coem- 
ploy£  held-  to  "arise  out  of  and  in  course  of  em- 
ployment" within  Compensation  Act. — Willis 
v.  State  Industrial  Commi8sionyr92. 
<S=>375(I)  (Utah)  Employe  struck  by  lightning 
while  seeking  shelter  from  storm  was  injured 
in  "course  of  employment." — State  Road  Com- 
mission V.  Industrial  Commission  of  Utah,  544. 

(B)    Compensation. 

<S=3385(I)  (Utah)  "Average  weekly  wage" 
within  compensation  act  defined. — State  Road 
(.'ommissiou  v.  Industrial  Commission  of  Utah, 
544. 

<S;=3389  (Cal.)  Insurer  paying  compensotion  to 
employe's  widow  held  subrtuated  to  rights  of 
sons  also.— Massachusetts  Bonding  &  Insur- 
ance Co.  V.  Los  Angeles  B.  Corporation,  161. 
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(C)   Proceedlnvc 

®=»405(l)  (Cal.)  Evidence  Insufficient  to  ghow 
contract  of  insurance  prior  to  accident. — West- 
ern Indemnity  Co.  v.  Industrial  Accident  Com- 
mission, 27. 

Finding  of  authority  of  agent  to  bind  indem- 
nity company  by  parol  held  not  sustained  by 
evidence.— Id. 

Finding  of  custom  that  assured  was  covered 
from  date  of  application  not  sustained  by  evi- 
dence.— Id. 

®=S3405(4)  (Utah)  Compensation  claimant's  ev- 
idence held  to  show  employs  Ijilled  by  lightning 
vras  seeking  shelter. — State  Road  Commission 
V.  Industrial  Commission  of  Utah,  544. 
<S=>405(5)  (Utah)  Evidence  held  to  show  de- 
pendency within  Compensation  Law. — Geo.  A. 
lyowe  Co.  V.  Indnstrial  Commission  of  Utah, 
934. 

«=>4I0  (Cal.)  Charge  allowing  subrogated  com- 
pensation insurer  to  recover  damages  to  sons 
of  deceased  employ^  held  erroneous  as  not  sup- 
ported by  pleading  and  evidence. — ^Massachu- 
setts Bonding  &  Insurance  Co.  v.  Los  Angeles 
R.  Corporation,  101. 

Admission  b^  counsel  held  not  to  justify 
charge  authorizing  subrogated  insurance  car- 
rier to  recover  damages  not  pleaded. — Id. 
€=3416  (Utah)  Compensation  award  not  inval- 
idated by  failure  to  find  daily  wage. — Geo.  A. 
I^we  Co.  v.  Industrial  Commission  of  Utah, 
934. 

9=a4l7(l)  (Mont.)  Compensation  Act  provision 
that  trial  in  district  court  should  be  de  novo 
constitutional.— Willis  v.  Pilot  Butte  Mining 
Co.,  124. 

ie=s>4l7(7)  (Cal.)  Finding  of  facts  in  compen- 
sation case  conclusive. — Western  Indemnity  Co. 
V.  Industrial  Accident  Commission,  27. 
€=3417(7)  (Utah)  Finding  of  dependency 
within  CompeDsation  Law  conclusive.— Geo.  A. 
Lowe  Co.  v.  Industrial  Commission  of  Utah, 
934. 

Amount  of  compensation  awarded  not  review- 
able.—Id. 

€=9418(1)  (Mont.)  Compensation  Act  uncon- 
stitutional in  attempting  to  confer  on  Supreme 
Court  jurisdiction  to  try  cause  anew.— Willis  v. 
Pilot  Butte  Ifining  Co.,  124. 
€=9420  (Cal.App.)  Compensation  act  author- 
izes commission  to  fix  fees  of  claimant's  at- 
torneys.— Schilling  v.  Industrial  Ace.  Commis- 
sion of  California,  873. 

Compensation  act  merely  authorixes  deter- 
mination of  reasonableness  of  attorney's  fee. 
-Id. 

Compensation  commission  boand  to  give  at- 
torney fair  hearing  on  question  of  reasonable- 
ness of  fee.— Id. 

MAYHEM. 

^»l  (CaLApp.^  One  who  unlawfully  strilces 
another,  destroying  a  member,  etc.,  is  guilty  of 
mayhem.— People  v.  Nunes,  486. 

Mere  disfigurement  of  eye  not  offense  unless 
eye  is  rendered  useless;  "puts  out  an  eye." 
—Id. 

€=»5  (Cal.App.)  Proof  of  premeditation  not 
necessary.— People  v.  Nunes,  486. 

Evidence  held  to  show  that  defendant  put  out 
his  victim's  eye. — Id. 

MECHANICS'  LIENS. 

n.  BIGHT  TO  U£N. 

(C)  As'^cmcnt  or  Consent  of  Owner. 

€=>75(4)  (CaLApp.)  "Constructive  notice"  of 
worlt  sufficient  to  bind  owner.— Ralsch  v.  Hel- 
frich,  848. 

€=378  (CalJKpp.)  Statute  relating  to  estoppel 
against  owner  applies  to  street  work.— Raisch 
V.  Uelfrich.  848. 


(B)    Snitean'traeitora    and    Contraetora* 
Worka&en  and  MBiterliUinen. 

$=>II3(2)  (CaLApp.)  lien  of  stop  notice  sub- 
ordinate to  other  liens.— Hubbard  v.  Jurian, 
1052. 

HI.  PBOCEESINOS  TO  PEBFECT. 

€=>I32(8)   (Cal.App.)  Work  done  by  architect 

immaterial  on  question  when  work  on  building 
ceased.- Hjibbard  v.  Jurian,  1052. 

VI.   WAIVEK,  DISCHARGE.  KEI.EABE, 
AKB  SATISFACTION. 

(B)  Bond   or   Deposit   to    Prevent    or  Dla- 

ckargre  Uen. 

€=>223  (CaLApp.)  Bond  need  not  be  filed  per- 
sonally by  owner  or  contractor. — ^Tyler  v.  J.  I. 
Metrovich   Bldg.  Co.,  208.  ♦ 

€=3226  (Cal.App.)  Where  bond  filed  court 
must  restrict  recovery  from  owner  to  amount 
due  contractor. — 3:Vlc'"  ▼•  J-  I-  Metrovich  BIdg. 
Co.,  208. 

€=3229  (Cal.App.)  Claimant  entitled  to  judg- 
ment of  foreclosure,  irrespective  of  amount  due 
contractor  from  owner,  who  did  not  file  bond. — 
Tyler  v.  J.  I.  Metrovich  Bldg.  Co.,  208. 

(C)  Bxtlnsnialiment,  Releaae,  or  Farment. 

€=3239  (Ariz.)  No  implied  notice  to  material- 
man of  source  of  money  credited  to  contrac- 
tor's account  other  than  intended  by  owner. — 
Stolaroff  V.  Bassett  Lumber  Co.,  81. 

Notice  of  source  of  money  paid  on  aoconnt  of 
contractor  too  late  to  affect  liability  of  owner, 
where  payment  was  not  applied  as  owner  in- 
tended.— Id. 

Materialman  applying  payment  from  contrac- 
tor to  certain  account,  must  have  notice  of 
equity  in  landowner. — Id. 

TH.  ENFORCEBfENT. 

€=9271(1)  (Cal.App.)  Claimant  must  allege 
that  statute  relative  to  owner's  bond  has  not 
been  met— Tyler  v,  J.  I.  Metrovich  Bldg.  Co., 

208. 

MINES  AND  MINERALS. 

n.   TITXE,   CONVETANCES,    AND 
CONTRACTS. 

((7)    LeaacB,   lileenaea,   and   Cantraeta. 

€=>73  (Okl.)  Lessee  is  entitled  to  possession 
to  extent  necessary  to  perform  his  obligations. 
— Rennie  v.  Bed  Star  Oil  Co.,  301. 
€=>77  (Okl.)  Cessation  of  operations  does  not 
of  itself  show  an  abandonment. — Rennie  v.  Red 
Star  Oil  Co.,  3SI.. 

€=>78(l)   (Kan.)  Oil  and  gas  lease  construed 
to  require  completion  of  well  within  60  days,  . 
except  for  unavoidable  delay. — Waters  v.  Hat- 
field, 509. 

€=378(7)  (Kan.)  Findings  supported  by  evi- 
dence held  to  entitle  lessor  to  cancel  the  lease. 
—Waters  V.  Hatfield,  599. 
€=378(7)  (Kan.)  Lessees  held  under  evidence 
entitled  to  forfeit  rights  of  drilling  contractor. 
— Matthews  v.  Johnson,  609. 
€=378(7)  (Okl.)  Injunction  against  lessor's 
interference  with  lessee's  removal  of  improve- 
ments held  warranted.— Rennie  v.  Red  Star 
Oil  Co.,  391. 

m.  OPERATION  OF  MINES.  QUAR- 
RIES, AND  WEIXS. 
(B)   MlnlnK  Partnerahlpa   and   Companlea. 

€=397  (Kan.)  Joint  enterprise  under  oil  lease 
held  not  to  constitute  partnership.— Matthews 
T.  Johnson,  609. 


See  Infanta. 


MINORS. 
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I.   BEQmSITZiS   AMB   VAtlDITY. 
(A)  NXure  and  E..entlal.  of  CoaTeyance. 

^^ot'V^'?,''-^  Evidence  »eW  to  show  deed 

^«  ™„^»       "-^  ^?"    P'^o.'    'ha*   absolute 
deed  a  mortgage  required.-Boi8t  v.  Capen.  2^ 

m.    COHSTBUCTIOH  AHD  OFEBA- 

(B)  Partle.    an*    Defct.   or   UabllUiea    Se. 
cured. 

Sfl  o^  Pnnt3**'/  "■**"'  '»  ««'<^"'-e  Perform- 

tefdpH  T*S"^  «'''«°  .*'^»'  <!««<>  *«W  not  in- 
«^arMt^°_f|."""*  Pe'-fO'-'nance  of  contract  of 

(C)    »^«»«'«'*»^„Mort»«^,       ^a    j,,,,^ 
fartlea  Therein. 

(D)  Uen    and   Prtorltr. 
«=»I57  (Okr.)  As  to  bona  fide  mortgagee    Uen 
feafed  '^f.l. '"'  ""'.'^  ^°^^  •>?  8uarca/*t,'t  de° 
P?nny' 97''"""^    ''^«'   °°t   ^<"    cash.-Vose    T. 


'       (J)  Sale. 
^^ff^°y->  ^«    ">'    sheriff   on    advertised 

MOTIONS. 

dtr  V.  h"?';!  lei*'"*    °'    Proceeding.-Gei.ar- 

"Motion"   defined.— Id 
<^.4  (Ariz.)  May     be      oral.-Genardinl      v. 

^enVd^^'-l  '^te.'ys"'^'"^'^  "'  •**^-"'- 

MUNICIPAL  CORPORATIONS. 

'str^t'Soafs^'"'*'*"'  ""^  S'^"-^  ^«trf-ts: 

'*   *'^M?i**'l'^^™»ATIOK,    EXIST- 
ENCE. Aia>  DissoLunbH. 

(C)  Amendment,    Reveal    or   Forfeltnre  of 
Charter,   and   l»l».olntlon. 

2^i?   ^°''-)   Charter  amendments  A«W  not  t« 

Sii'vSro'f"''"*  '^'■"ter.-BrownTo"?^*  o"f 


VI.  TRAKSFER  OP  PROPERTV  Moifr 

OAO£D   OR  or  BQUCTT  OP 

BEDEMPTIOlf. 

Sr«!?i'^    ^*^V-^  Evidence  AeW  to  show  ver- 

mirfiltt'"^^^  ''Jv.*  «""*««  to  assume  and  pay 
mortgage.— W  oodburn   v.  Harvey,  620. 

OP  CONBmON^^^JEASZ.  AND 

Sane  v.'°&ie'4r^'  '"^'"^^  ^"''' "' 

X.  PORECI.OS1TRE  BY  AOTIOK. 
(A)   Nature  and  Form  of  Remedy. 

^r?«J*i?'-2  .^^"°°J?  foreclose  real  estate 
Johnffo'n,  681.  ^""^^'^'^'^  »  rem."-Pettis  y. 


(B)   Parties  and  Proceaa. 

«=»427(l)    (Cal.)   Successor     in     interest     nf 

^i'th^T'-  ?°"^'^    ''"'«   »>««»    made    defendant 
wm»out  joimng  mortgagor.-Hutchison  v.  Barr. 

siiSfnf^^fi  "^'^e^sn.'-y  party,  if  mortgagee  in- 
sists on  deficiency   judgment.- Id.  ■ 

LMsmissal  of  mortgagor  did  not  affppt  .nVj.* 
to  judgment  of  fore'clo'^sure  agafust^uccers^" 

^rteagor°Vo^!r;.M'°°      "«'''''«'      nonresident 
SSSl^rff^  foreplose  may  supply  defects  in 

ii„9?'i*"?''  J°  describe  land  in  affidavit  for  nub- 
hcation  in  foreclosure  action  against  non?es^ 
dent  18  not  fatal  on  collateral  atteck.-Id? 

(F)  Pleading  and  Bvldenee. 

«=»459(3)  (Kan.)  Pleadings  held  to  raise  i« 
sue  whether  glanteeverball.v  assumed  mort 
gage.— Woodburn   y.  Ilarvey,  620. 


n.  GoviguficEirrAi,   powers   awi* 

PUKOTIONS  IK  GEJre^.  ^'^ 

wiih.-W?''"°'"  '^''"''•ements  must  be  complied 
'^-   ^^^T^o'S^^^i-S^CU.  OK 

^.T.'Jlrr^V   ""*   '»''-»-""   »»   General. 

^'b'ol^gU^I  4'i'nL';'S'd"e';  glVraY  s'^^^ 

Sc'^'^-tie-^l^i^nJ^Ll-   -^ 

Sv^^^E"l'pWffl„»!  11°'"'^  '*'»*  -"- 

V.   OPPIOERS.  AGENTS.  AWB  EM- 

PIiOT£s. 

(B)    Municipal    "•P»;*n.c«t.    and    omeer. 


CouncU  may  not  remove  assistant  dtv  iail^r 
Mdappoint  another  without  charges  aS  hear- 

I<p=;i85(8)  (Or.)  Trial  of  poUceman  before  ei- 
lecutive  board  or  clvU  service  commisrion  d"a 
of^VoX^d  ^IS'^"--'  -  Plea.-Cole"'?.  St? 
«e=>l85(l3)  (Mont.)  If  discharge  of  policeman 
xs  not  supported  by  complaint  and  proof  ^r" 
tiorari  l.es  though  charges  suffident^tetTv 
District  Court  of  Second  Judicial  Di^S^ 
for  Silver  Bow  County,  295. 
Affidavit  for  cerUorari  to  review  discharge  of 

^  CertTor«H  "nV^**'"  *°^'^'  ""'  "^oidusiSS^M: 

Ocrtioran  not  proper  remedy  for  discharged 

policeman,  where  only  complaint  is  insufficillcy 

in„r"**f.'"'*^^™?«'="Pt  of  record  of  proS 
ings:'    "courts   of   record:"   "suiL"— Trt 

^fac'tl"Jher°"^  «^"?f^«  -"'  -"-*  P-BS 
on  facts  where  any  evidence  sustains  findiMB 

PorttT"5{,°^  *  Policeman.-Cole°v.  &|? 

2^'!,L^'^"'-f'!,''->.^.""<^«'"»''    retired   on    pen- 
sion has  vested   right  to  pension  during  ^t 
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by  limitations  J    "institnte."— Brown  ▼.  City  of 
Portland,  722;    Cook  v.  Same,  726. 
<&=>5I5(I)  (Cal.App.)  Defect  in  street  improve- 
ment  proceedings   relating   to   bonds   relieved 
by  curative  provision. — Conn  v.  Thompson,  381. 


ability.— Sheehan  v.  Board  of  Police  Com'ra, 

Police  board's  determination  that  disabilities 
had  ended  and  dismissal  of  policeman  for  fail- 
ure to  report  held  void. — Id. 
€=3>I87  (Cal.App.)  Police  pension  computed  on 
basis  of  salary  at  time  of  disability.— Knmetsch 
T.  Davie,  1076. 

(C)  Asenta  and  BSmployea. 
«s»2l7(5)   (W«»h.)  Rule  of  civil  service  com- 
mission relative  to  transfers  of  employes  effec- 
tive.—State  V.  City  of  Seattle,  908. 

New  civil  service  positions  may  be  filled  from 
eligible  lists  or  by  transfer.— Id. 

Transfer  of  accountant  from  one  department 
to  another  not  violative  of  civil  service  com- 
mission rule.— Id. 

IX.  PUBUC  mPBOVEMEHTS. 

(B)   Prellmlmiry    Proeeedtnsr*     and    Ordi- 
nances or  Resolutions. 

©=297(1)  (Or.)  Right  to  file  remonstrance 
against  improvements  stat'utory.— Brown  v. 
CSty  of  Silverton,  971. 

Mistake  as  to,  sufficiency  of  remonstrance  neia 
not  to  oust  council  of  jurisdiction. — Id. 
€=>298  (Or.)  Owners  have  constitutional  right 
to  be  heard.— Brown  v.  City  of  Silvertpn,  971. 
^=9323(1)  (Okl.)  Courts  cannot  prevent  in- 
tended sewer  improvement  unless  ordinance 
void  for  unreasonableness.— Crawford  v.  Cas- 
sity,  412. 

^=3323(3)  (Okll.)  Petition  alleging  unreason- 
ableness of  improvement  ordinance  construed 
to  state  a  canseof  action.— Crawford  v.  Cas- 
sjty,  412. 

<g=»325  (Okl.)  City  council's  finding  of  neces- 
sity of  sewer  improvement  final  in  absence  of 
fraud.— Crawford  v.  Cassity,  412. 

(C)  Contracts. 
«=9373(3)   (Cal.App.)  Wetting  curb  held  done 
under  contract  so  as  to  extend  time  for  lien 
notices.— Barr  iMmber  Co.  v.  Joy  Const.  Co., 
844. 

Verification  of  lien  claim  of  corporation  for 
materials  furnished  contractor  held  sufficient. 
—Id. 

Statement  of  nonpayment  in  claims  held  suf- 
ficient.— Id. 

Unnecessary  statement  in  claim  held  not  to 
defeat  lien  for  mtiterial  furnished  contractor. 
—Id. 

(B)  Assessments  tor  Benefits,  and  Speolal 
Taxes. 

©=9406(1)  (Or.)  Special  assessment  based  on 
power  of  taxation.— Brown  v.  City  of  Silverton, 
971. 

$=x>408(2)  (Or.)  Charter  amendments  provid- 
ing for  reassessment  held  to  operate  retroac- 
tively.—Brown  V.  City  of  Silverton,-  971. 
©=3443  (Or.)  Jurisdictional  requirements  must 
be  compUcd  with.- Brown  v.  City  of  Silverton, 
971. 

©=3484(1)  .  (Okt.)    Proceedings    for    improve- 
ments  and   in   making   assessments   presumed 
regular. — Crawford  v.  Cassity,  412. 
€=3484(2)  (Okl.)  Finding    of    benefits    by    im- 
provement to   the  amount  of  the  assessment 
conclusive.— Crawford  v.  Cassity,  412. 
«=»488, 489<5)  (Cal.App.)  Validity     of     bonds 
cannot  be  questioned  by  property  owner  who 
did  not  appeal. — Cohn  v.  Thompson,  381. 
©s>5l4(l)  (Or.)  UcRssessmcntpRrmissible only 
in   manner   prescribed   by   charter.— Brown   v. 
City  of  Portland,  722;  Cook  v.  Same,  726. 
©=>5I4(2)   (Or.)  Power    to    reassess   not    de- 
pendent  on  former  assessment  being  declared 
void.— Brown  v.  City  of  Portland,  722;    Cook 
V.  Same,  726. 

©=3514(2)  (Or.)  Legislature  may  reassess  and 
cure  defect. — Brown  v.  City  of  Silverton.  971. 
©S35I4(9>    (Or.)   Proceeding  held  to   provide 


for  reassessment,  and  therefore  to  be  barred  '  909. 


(F)  Enforcement  of  Assessments  and  Spe- 
cial Taxes. 

©s>538  (Okl.)  Judgment  enjoining  collection  of 
sewer  assessments  held  clearly  against  the  evi- 
dence.—Crawford  v.  Cassity,  412. 

X.  POUCE  POWXR  AND  IUBGUI.A- 
TIONS. 

(A)    Delegation,    Extent    and   Exercise    of 
Power. 

«sb592(I)  (C«lo.)  May  impose  tax  upon  oc- 
cupation licensed  by  state.— Interstate  Business 
Excb.  Corporation  y.  City  and  County  of  Den- 
ver, 508.  .  .  i . 
©=361 1  (Colo.)  Employment  agency  furnishing 
technically  trained  persons  not  subject  to  police 
regulations.— Interstate  Business  Exch.  Corpo- 
ration V.  City  and  County  of  Denver,  508. 

XI.  USE  AKD  BEOUUkTION  OF  PUB> 
UC    PLACES,    FROFERTT, 
AlfD  WORKS.    . 
(A)   Streets  and  Otber  Public   'Wars. 

©=>657(4)  (Or.)  Lot  owners  in  adjoining  blocks 
can  prevent  partial  vacation  of  streets.— Bost- 
wick  v.  Hosier.  299. 

©=>705(3)  (Utah)  Care  required  of  automo- 
.bilist  on  street;  "ordinary  care."— Herald  v. 
Smith,  932. 

Blowing  horn  by  automobilist  did  not  relieve 
of  charge  of  negligence  as  to  child.— Id. 
©=>705(I0)  (CaLApp.)  Automobilist,  colliding 
with  one  having  right  of  way,  held  guilty  of 
contributory  negligence.— Kinney  v.  King,  834. 
©=>705(ll)  (Cal.App.)  Negligence  of  plaintiff 
which  did  not  contribute  to  the  accident  no 
ground  for  denying  recovery. — WilkinKon  v. 
Rohrer,  650. 

©=>706(4)  (Cal.)  Ordinance  prescribing  duties 
of  drivers  on  approach  of  ambulance  admissi- 
ble.— Newman  v.  E.  E.  Overholtser  Sons'  Co., 

©=3706(5)  (Cal.)  Evidence  held  to  show  that 
defendant  was  operating  its  ambulance  at  a 
negligent  speed.— Newman  v.  E.  E.  Overholtzcr 
Sons'  Co.,  175. 

©=)706(6)  (Utah)  Negligence  of  automobilist 
running  over  child  for  jury.— Herald  v.  Smith, 
932. 

©=9706(7)  (Utah)  Child  not  guilty  of  contribu- 
tory negligence  as  matter  of  law  when  run  over 
by  automobile.— Herald  v.  Smith,  932. 

XII.  TORTS. 

(D)    Defects     or     Obstrnctlons     In     Sewers, 
Drains,    and    IVnter    Courses. 

©=>840  (Ariz.)  City  liable  for  negligence  con- 
curring with  act  of  animal.— Mesa  City  v. 
Lesueur,  573. 

Defect  in  sewer  not  remote  cause  of  injury, 
though  flood  precipitated  by  burrowing  gophers. 
-Id. 

xm.  ITSGAI.  MAVAOEMENT,  PITBIiIO 
DEBT,  SECURITIES,  AND  TAXA- 
TION. 
iC)  Bonds  and  Other  Secnrltles,  and  Sink- 
lag  Funds. 

©=3920  (Wash.)  Specific  authority  in  officers 
to  determine  whether  conditions  precedent  to 
issuance  of  bonds  performed  not  necessary.— 
Cuddy  V.  Sturtevant,  909. 
©=>92l(l)  (Wash.)  Sale  at  discount  reqalnng 
more  than  statutory  interest  a  mere  irregulan- 
ty.— Cuddy  V.  Sturtevant,  909.  . 

©s»043(l)  (Wash.)  City  estopped  by  recitals 
of   waterworks    bonds.— Cuddy    y.    btnrtevant, 
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^»944  (Wash.)  Pnrchasers  not  required  to 
examine  records  to  determine  whetlier  bonds 
originally  sold  at  discount.— Ouddy  T.  Sturte- 
vant,  909. 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=3695-812. 

NAVIGABLE  WATERS. 

SA  Ferries. 

I.  BIOHTS  OF  PTTBLIO. 

^:9l(5)  (OrO  Streaih  practicable  for  floating 
timber  products  navigable  to  such  extent; 
"navigable  stream."'— Logan  v;  Chas.  K.  Spauld- 
mg  i<oggJng  Co.,  340. 

m.   BIPARIAN  Ain>  UTTOBAIi 
HIOHTS. 

^»43(l)  (Op.)  Use  of  splash  dams  proper  in 
BO  far  as  not  injuring  riparian  owners. — Logan 
T.  Chas.  K.  Spaulding  Logging  Co.,  349. 

NEGLIGENCE. 

See  Master  and  Servant,  ®=»118-330;  Munici- 
pal Corporations,  ®=>840;  Railroads,  ^=932S- 
372;    Street  RaUroads,  <&=3l03. 

I.  ACTS  OB  OMISSIONS  CONSTXTTTT- 
INO  MEGUOENCE. 

(A)  Personal  Condoct  In  General. 

^=»l  (Okl.)  "Actionable  negligence"  defined.— 
St  Louid  San  Francisco  Ry.  Co.  v.  Jones,  385. 

(B)      Dnnirerona     Snbatancea,     Maclitnery, 
and    Otlier    Instramentnllttea. 

€=»I8  (Or.)  Captain  of  vessel  injured  by  neg- 
ligence of  shipper's  employes  held  within  pro- 
tection of  Employers'  Liability  Act.— Rorvik  v. 
North  Pac.  Lumber  Co.,  S?!. 
€=>2I  (Cal.App.)  Employes  of  power  compa- 
nies negligent  in  not  extinguishing  fire  on  right 
of  way.— Dibble  t.  San  Joaquin  light  &  Power 
Corporation,  198. 

n.  PROXIMATE   0A1TSE  OF  nrJITBT. 

«=>56(l)  (Ariz.)  "Proximate  cause"  defined.— 
Inspiration  Consol.  Copper  Co.  v.  Conwell,  88. 
€s»59  (Ariz.)  Proximate  cause  of  injury  de- 
fined as  to  anticipation  of  damages.— Mesa  City 
V.  Lesueur,  573. 

^=>6I(I)  (Ariz.)  "Proximate  cause"  of  injury 
defined.- Mesa  City  v.  Lesueur,  573. 

Defect  in  sewer  not  remote  cause  of  injury, 
though  flood  precipitated  by  burrowing  gophers. 
-Id. 

HI.   COITTRIBirrORT  NEGLIGENCE. 
(A)  Peraona  Injured  In  General. 

$=>83  (Cal.)  Contributory  negligence  no  bar  to 
recovery  under  last  clear  chance  doctrine. — 
Young  V.  Southern  Pac.  Co.,  36. 

(B)  Children  and  Othera  Under  Dlaablllty. 

€=385(2)  (Utah)  Degree  of  care  required  of 
child  graduated  to  age.— Herald  v.  Smith,  932. 

IV.  ACTIONS. 

(A)   RiKht  of  Action,  Partlea,  Preliminary 

Prooeedlngra,    and    Pleading;. 

$E»I06  (Cal.App.)  Insurer  of  grain  destroyed 
by  fire  not  necessary  party  to  owner's  action 
against  parties  at  fault. — Dibble  v.  San  Joaquin 
Light  &  Power  Corporation,  198. 

(B)  Evidence. 

«=>I2I(2)  (Cal.App.)  Presumption  held  over- 
come.— Stott  T.  SouUiern  Sierras  Power  Co., 
478. 


€=»I2I(5)  (Ariz.)_  Flaintilf  must  ahow  proxi- 
mate cause  of  injury.- Mesa  Ci^  r.  Lesueur, 
573. 

$=s>l22(2)  (Cal.)  Contributory  negligence  must 
be  proved  by  defendants  unless  shown  by  plain- 
tiff'a  evidence.— Young  v.  Southern  Pac.  Co.,  36. 
®=3 134(1)  (Cal.App.)  Evidence  held  to  make 
prima  facie  case  for  owner  of  grain  destroyed 
by  fire.— Dibble  v.  San  Joaquin  Light  &  Power 
Corporation,  198.   ■ 

«=3 134(10)  (Cal.App.)  Evidence  held  to  show 
that  fire  was  communicated  from  power  com- 
panies' right  of  way.— Dibble  v.  San  Joaquin 
Light  &  Power  Corporation,  198. 

(O  Trial,  Jadsment,  and   Revieir. 

<Ss>l36(9)  (Okl.)  Jury  case  defined.— St.  Louis 
San  Francisco  Ry.  Co.  v.  Jones,  385. 
<£=3l36(l5)   (Cal.App.)  Care  as  to  meat  mar- 
l<et  customer  slipping  on  floor  Aeld  for  jury. — 
Williamsou  v.  Uardy,  646. 

<&=>I36(I8)  (Or.)  UazardouB  occupation  on 
premises  of  another  employer  held  question  for 
jury.— Rorvik  v.  North  Pac.  Lumber  Co.,  331. 
€=>  136(25)  (Ariz.)  Proximate  cause  question 
for  jury.— Inspiration  Consol.  Copper  Co.  v. 
Conwell,  88. 

€=>I36(25)  (Ariz.)  Proximate  cause  question 
of  fact.— Mesa  City  v.  Lesueur,  573. 
€=>I36(26)  (Idaho)  Contributory  negligence  a 
question  of  fact. — McKenna  t.  Grunbaum,  919. 
«=3|36(26)  (Okl.)  Contributory  negligence 
question  for  jury,  under  Constitution. — St.  Louis 
San  Francisco  Ry.  Co.  t.  Jones,  385. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

I.   NATTTBE  AND  SCOPE  OF  BEME»T. 

®=96  (Okl.)  Motion  addressed  to  discretion  of 
trial  court— Swan  ▼.  Duncan,  678. 

H.   GROUNDS. 

(P)  Verdict  or  Flndlnsra  Contrary  to  Ijavr 
or  Bvldence. 

€=»65  (Okl.)  Motion  calls  for  court's  re-ezam- 
ination  of  issues  of  fact. — Choctaw  Lumber  Co. 
V.  Waldock.  866. 

€=379  (Cal.App.)  Granting  of  new.  trial  on 
ground  that  action  was  barred  by  limitations 
error.— Furlow  Pressed  Brick  Co.  v.  Balboa 
Land  &  Water  Co.,  1061. 

May  be  granted  for  errors  in  excluding  or  ad- 
mitting evidence.— Id. 

(G)    Snrprlae,    Accident,    laadvertenee,    or 
Hlatalce. 

€=>97  (Okl.)  Party  cannot  speculate  on  verdict 
and  thereafter  allege  surprise.— Rock  v.  Craig 
&  Osborn,  388. 

(H)    Nenljr  Dlaco-vered  Evidence. 

^ssSS  (Kan.)  Newly  discovered  evidence  AeJrf 
not  to  require  new  trial. — Robertson  v»  Wang- 
ler,  788. 

€=999  (Okl.)  Burden  on  party  alleging  newly 
discovered  evidence  stated;  newl^  discovered 
impeaching  or  cumulative  evidence  is  no  ground. 
— Chortney  v.  Gurry,  387. 
€s>l02(l)  (Okl.)  Plaintiff  controlling  testimony 
to  meet  defense  cannot  allege'  unoffered  evi- 
dence as  newly  discovered  evidence. — Rock  v. 
Craig  &  Osborn,  388. 

<S=>I02(7)  (Colo.)  Not  granted  on  account  of 
public  records  of  which  party  was  charged  with 
knowledge.— Greenlees  v.  Chezik-,  667. 
€=>i04(l)  (Colo.)  Cumulative  evidence  is  in- 
sufficient to  justify.— Greenlees  v.  Cherik,  667. 
€=>I04(I)  (Okl.)  Newly  discovered  cumulative 
evidence  is  no  ground.---Cbortney  v.  Curry,  387. 
^9 1  OS  (Okl.)  Newly  discovered  impeaching 
evidence  is  no  ground. — Chortney  v.  Curry,, 
887. 
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«=3 108(1)  (OKI.)  Newly  digcovered  evidence 
which  would  not  change  result  not  ground  for. 
— Swan  T.  Duncan,  678. 

m.  PROCEEDINGS  TO  PROCVBE 
ITEW  TRIAL. 

<e=>M7<3>  (Okl.)  Court  on  affidavits  for  new 
trial  filed  the  first  day  of  the  succeeding  term 
cannot  set  aside  verdict  rendered  at  previous 
term.— J.  R.  Watkins 'Medical  Co.  v.  XAzslt,  552. 
«=»l  19  (Okl.)  On  faUure  to  duly  file  motion 
for  new  trial  Supreme  Court  'cannot  consider 
it  or  review  trial  errors.— J.  R.  Watkins  Medi- 
cal Co.  V.  liizar,  652. 

®=s)l24(l)  (Okl.)  Motion  on  ground  of  newl^ 
discovered  evidence  must  set  forth  witness 
name  and  residence  and  testimony.- Rock  v. 
Craig  &  Osbom,  388. 

«as>l50(l)  (Okl.)  Motion  on  ground  of  newly 
discovered  evidenc»  filed  more  than  three  days 
after  verdict  must  be  accompanied  by  affidavit. 
—Rock  V.  Craig  &  Osborn,  388. 
«=>I55  (Cal.App.)  Order  held  to  show  grant- 
ing on  date  of  entry  which  was  too  late,  and 
not  date  nunc  pro  tunc,  which  was  in  time.— 
Dolan  V.  Superior  Court  of  California  in  and 
for  City  and  County  of  San  Francisco,  468; 
«s>l63(2)  (CaLApp.)  Grant  of  new  trial  as  to 
damages  vacates  judgment— Universal  Film 
Mfg.  Co.  T.  Kerrigan,  476. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 


I. 


NUISANCE. 

PRIVATE  jnriSANCES. 


(A)  Nature  of  Injarr>  and  Liability  There- 
for. 

«s»3(3)  (Ari2.)  Constmction  of  ore  bins  close 
to  church  not  actionable.— Arizona  Hercules 
Copper  Co.  v.  Protestant  Episcopal  Church 
Corporation  of  Arizona,  85. 

OBLIGATION  OF<)ONTRACTS. 

See  Constitntional  Law,  ®=»121. 

OFFICERS. 

See  Judges;  Justices  of  the  Peace;  PubUo 
Service   Commissions. 

I.  APPOIKTMENT,      QVAUFICATION, 

AND  TENURE. 

(D)  De  Facto  Uflleera. 

^=339  (Kan.)  One  assuming  to  exercise  offi- 
cial powers  does  not  become  an  "officer  de 
facto  if  authority  is  promptly  challenged. — 
Golden  v.  Mitchell,  785. 

m.   RIGHTS,  POWERS.  DTTTIES.  AND 
I.IABU.mES. 

®=>IOO(I)  (Wash.)  When  an  officer's  compensa- 
tion may  be  increased  during  term  of  office. — 
SUte  T.  Clausen,  324. 

PARENT  AND  CHILD. 

See  Adoption;   Guardian  and  Ward;   Infants. 

<$=33(l)  (Wash.)  Parent  must  support  defec- 
tive child  after  majority. — Schultz  v.  Western 
Farm  Tractor  Co.,  1007. 

PARTIES. 

For  parties  to  particular  proceedings  or  in- 
struments, see  also  the  various  specific  topics. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 


V.  DEFECTS,  OBJECTIONS,  AND 
AMENDBCENT. 

<e=>75(6)  (Mont.)  Where  not  appearing  in 
complaint,  objection  to  defect  of  parties  taken 
by  answer. — Church  v.  Zywert,  291. 
<S=>75(7)  (Mont.)  Objection  to  parties  must 
be  taken  by  demurrer  if  defect  appears  on  com- 
plaint.—Church  V.  Zywert,  291. 
<S=>80(2i/2)  (Mont.)  Objections  to  defect  of 
parties,  when  not  raised  by  demurrer  or  an- 
swer, are  waived.— Church  v.  Zywert,  291. 

PARTITION. 

H.  ACTIONS  FOR  JPARTITION. 

(A)  Rlarlit  of  Action  and  Defeaaea. 

€=3l2(3)  (Cal.)  Homestead  community  prop- 
erty subject  to  partition  after  divorce  making 
no  disposition  of  it— Lang  v.  Lang,  181. 
®=3l2(3)  (Okl.)  Homestead  interest  cannot  be 
partitioned. — Pettis  v.  Johnston,  681. 
®=>2i  (Kan.)  Part  of  children  fcelii  not  entitled 
to  maintain  action  without  another's  consent. — 
Brookena  v.  Brookens,  754. 

(B)  Proceedinca   and  Relief. 

•9=>II6(2)  (Cal.)  Effect  of  partition  decree 
channn^  boundaries  of  mortgaged  lanas  stat- 
ed.—Citizens'  Savings  Bank  of  San  Diego  t. 
Bennett,  44. 

PARTNERSHIP. 

I.  THE  REX.ATION. 
(A)  Creation  and  Reanlaltes. 

^=>3  (Kan.)  Agreement  held  to  create  a 
"trust"'  and  not  a  "partnership." — Home  Lum- 
ber Co.  V.  Hopkins,  601. 

(O)  BTldenoe. 

^s>55  (Mont.)  Evidence  held  sufficient  to  es- 
tablish.— Sanborn  Co.  v.  Powers,  990. 

n.  THE  rnuic,  its  name,  powers, 

AND  PROPERTY. 

®=>64  (Okl.)  Statute  construed  not  to  apply 
to  one  person  adopting  a  business  or  trade 
name. — ^Katterhenry  v.  Williamson,  404. 

m.  mmrAK  rights,  duties,  and 

UABIXITIES  OF  PARTNERS. 
(C)  Aotloaa   Between   Partnera. 

€=>I08  (Utah)  Balance  struck  and  interest  of 
each  partner  in  firm's  assets  found. — Bankers' 
Trust  Co.  V.  Biter,  1113. 

VI.  DEATH  OF  PARTNER.  AND  SUR- 
VIVING PARTNERS. 

®=»246  (Utah)  Title  to  realty  in  partner  de- 
scends to  heirs,  subject  to  equity  of  surviving 
partner.— Bankers'  Trust  Co.  v.  Riter,  1113. 
<S=325I  (Utah))  Surviving  partner,  must  ac- 
count to  representative  of  deceased  partner^ — 
Bankers'  Trust  Co.  v.  Riter,  1113. 
®=3258(2)  (Utah)  Administrator  of  deceased 
partner  may  sue  heirs  of  other  partner  for  pro- 
ceeds of  realty.— Bankers'  Trust  Co.  v.  Riter, 
1113. 

iS=»258(7)  (Utah)  Complaint  of  administrator 
of  deceased  partner  against  heirs  of  other  part- 
ner Iteld  insufficient.- Bankers'  Trust  Co.  v. 
Biter,  1113. 

Vn.  DISSOLUTION,    SETTLEMENT,' 
AND  ACCOUNTING. 

(D)  Actlona  for  Dlaaolntlon  and  Aeconnt* 
inc. 

^=>3I9  (Kan.)  Where  party  fails  to  convey 
land  in  other  state  as  decreed,  court  may  order 
accounting.— .4.pple  v.  Smith,  8. 
$=9325(1)  (Kan.)  In  winding  up  partnership, 
court  may  direct  conveyance  of  land  in  an- 
other state  without  receiver.— Apple  v.  Smith,  8. 
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€=3330  (Kan.)  Personal  judsment  at  end  of 
accounting  may  be  rendered,  though  further 
accounting  necessary. — Apple  v.   Smith,   8. 

PAYMENT. 

I.  BEQUIglTES  Ain>  SUFFICZENOY. 

®=»I6(I)  (Cal.)  Note  taken  for  open  account 
does  not  discharge  original  debt — KUison  t. 
Henion,  793. 

$=321  (Cal.App.)  Receipt  of  check,  though  not 
payment,  presumptively  so  where  check  not  re- 
turned.—Bledsoe  V.  Stuckey,  217. 

IV.   PI.EADING.  EVIDEirOE,  TRIAI.. 
AND  REVIEW. 

€=967(1)   (Cal.)  Check  presumed  payment  of 
debt  and  not  loan.— Tipps  v.  Landers,  173. 
«=!>67(l)   (Cal.App.)  Receipt  of  check,  though 
not  payment,  presumptively  so  where  check  not 
returned.— Bledsoe  v.  Stuckey,  217. 

PERJURY. 

I.   OFFENSES   AND   BESPONSIBItlTT 
THEREFOB. 

®=36  (CaLApp.)  False  statements  by  juror  on 
voir  dire  are  perjury.— Ex  parte  De  Martini, 
468. 

PERPETUITIES. 

€=>6(l)  (Cai.)-  Question  as  to  separate  trusts 
in  certain  fund  to  be  considered  with  refer- 
ence to  each  share  separately.— In  re  Phelps' 
Estate,  17. 

$=36(lO)  (Cal.)  Devise  creating  trust  for 
payment  of  specific  and  residuary  legacies  held 
not  to  suspend  power  of  alienation. — In  re 
Phelps'  Estate,   17.  . 

€=6(11)  (Cal.)  Deyise  to  trustees  with  di- 
rections to  sell  held  not  unlawfully  to  suspend 
power  of  alienation.— In  re  Phelps'  Estate,  17. 
<8=»9(l)  (Ctll.)  Will  creating  trust  in  fund  to 
be  accumulated  heid  not  to  suspend  power  of 
alienation. — In  re-  Phelps'  Estate,  17. 
€=»9(7)  (Cal.)  Invalidity  of  one  trust  creat- 
ed by  will  held  not  to  aSect  validity  of  another 
trust.- In  re  Phelps'  Estate,  17. 

PHYSICIANS  AND  BURGEONS. 

€=>2  (Or.)  Act  requiring  license  to  practice  be- 
fore conducting  dental  ofBce  constitutional. — 
State  V.  State  Board  of  Dental  Examiners,  338. 
€=36(2)  (Or.)  One  licensed  to  conduct  dental 
parlor  cannot  practice  dentistry  unless  licensed. 
—State  V.  State  Board  of  Dental  Examiners, 
338. 

€=96(9)  (CaLApp.)  Information- charging  prac- 
tice of  medicine  without  a  certificate  held  sutfi- 
cient.— People  v.  T.  Wah  Hing,  662. 
€=>6(I0)  (Cal.App.)  Evidence  held  to  sustain 
conviction  for  practicing  without  a  certificate. — 
People  v.  T.  Wah  Hing,  662. 

Burden  of  proving  possession  of  certificate 
entitling  him  to  practice  medicine  is  on  defend- 
ant.—Id. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

-  I.  FORM  AND  AI.I.EGATIONS  IN 
OENERAI.. 

€=9ll  (Cal.App.)  Reassignment  by  insurer  of 
rights  under  subrogation  to  owner  of  stand- 
ing grain  destroyed  did  not  need  to  be  pleaded. 
—Dibble  v.  San  Joaquin  Light  &  Power  Cor- 
poration, 198. 

€=>ll  (Kan.)  Rule  that  evidence  should  not 
be  pleaded  does  not  state  the  whole  law  of 
pleading.— Small  v.  Small,  623. 


€=»24  (Col».)  "Sham  pleading,"  one  good  in 
form,  but  false  in  fact.— Bollen  t.  Woodbams, 
427. 

€=>34(2)  (Ariz.)  Specific  charge  after  general 
averment  heid  not  to  show  unreasonable  delay 
on  line  of  initial  carrier. — Southern  Pac.  Co.  v. 
Larrimore,  564.  , 

€=36(3)  (Colo.)  Admission  of  plea  of  pay- 
ment cannot  be  contradicted  by  party  making 
it.— Greenlees  v.  Chezik,  667. 

It.  DEOI.ARATION,    COMPIAINT,  PE« 
TITION.    OR    STATEMENT. 

€=967  (N.M.)  Plaintiff  need  not  anticipate  de- 
fenses.—Jamison  V.  HcMUlen,  726. 

UX.  PXJBA  OR  ANSWER.  CROSS-OOM- 
PLAINT.  AND  AFFIDAVIT 
OF  DEFENSE. 
(A)  Defenses  ln.<Grenei!»l. 

€=993(1)  (M«ilt.)  Defendant  may  interpose 
inconsistent  defenses. — Daniel  v.  Moncure,  983. 

(B)  Dilatory  PJeaa  a»d  Blatter  Ijt   Abate- 

ment. 

€=9|04(l)  (Colo.)  Affirmative  plea  necessary 
to  raise  issue  of  want  of  jurisdiction  depending 
on  question  of  fact. — People  v.  County  Court 
of  City  and  County  of  Denver,  425. 

(C)  Traveraea  or  Denials  and  Admissions. 

€=129(2)  (Cal.App.)  Failnre  to  deny  in  an- 
swer an  admission  of  truth. — Drew  v.  Superior 
Court  of  California  in  and  for  Mendocino  CJoon- 
ty,  374. 

(E)  Set-Off,  Connterolalm,  and  Cross-Com- 
plaint. 

€=>I48  (Cal.App.)  Cross-complaint  for  over- 
payments insufficient  without  averment  of  de- 
mand or  failure  to  repay.— Bledsoe  v.  Stuckey, 
217. 

IV.   REPLICATION  OR  RGPLT  AND 
SUBSEQUENT  PLEADINGS. 

€=9 1 65  <Mont.)  Reply  unnecessary  when  mat- 
ter in  answer  could  be  proved  under  special 
denial. — Wilcox  v.  Newman,  138. 

Answer  stating  contract  different  from  that 
sued  on  does  not  require  reply.— Id. 

V.  DEMURRER   OR  EXCEPTION. 

€=9214(2)  (Colo.)  Demurrer  admits  facts  ma- 
terial and  well  pleaded. — Mountain  States  Tele- 
phone &  Telegraph  Co.  v.  People,  513. 
€s»2l4(3)  (Cal.)  Demurrer  admits  allegation 
that  property  belonged  to  community. — Lang  v. 
Lang,  181. 

®=»2f6(2)  (Okl.)  On  general  demnrrer  allega- 
tions must  be  eonstrued  with  attached  exhibits. 
—Pettis  V.  Johnston,  681, 

€=218(3)  (Cal.App.)  On  demurrer  plaintiff 
should  have  been  required  to  specify  number  of 
articles  furnished  for  which  claijii  was  made. 
—Straus  V.  Eaton,  1033. 

VI.  AMENDED  AND   SQPPLEKENTAI. 
PLEADINGS  AND  REPLEADER. 

€=9236(3)  (Cal.)  Amendments  during  trial 
within  discretion  of  court.— Title  Insurance  & 
Trust  Co.  V.  Miller  &  Lux,  433. 
€=9236(7)  (Or:)  Amendment  relying  on  im- 
plied contract  lusld  to  be  within  court's  discre- 
tion.— McDonald  v.  Supple,  315. 
€=236(7)  (Or.)  Allowance  of  amendment  to 
answer  to  present  new  defense  within  discre- 
tion of  court.— McFarland  v.  Hueners,  584. 

Refusal  to  permit  defendant  to  amend  answei^ 
to  present  new  defense  not  abuse  of  discretion. 
—Id. 

€=9261  (Or.)  Refusal  to  permit  amendment 
to  answer  changing  defense  held  proper. — Lind 
V.  Boulin,  1103. 

€=279(4)  (Cal.)  Installment  of  price  due  aft- 
er action  brought  may  be  set  up  by  aupyle- 


Digitized  by 


Google 


IIBI  INDEJX-DIGBSX 

For  cmMi  In  Doc  JMc.  *  A111.DIK.  Ke7-Mo.8eri«*  *  Ind«s«a  MC  mbm 

mental  coBiplaint.— Jones  t.  CalUoniia  Growers 
&  Shippers,  172. 


Priaetpal 
topic  and  KKY-MCHBEB 


bmA  Aseat 


Vn.  SXONATURE  AMD  VERIFICATION. 

^s»290(3)  (Cal.App.)  Filing  of  unverified  an- 
swer to  admisEiion  of  averments  of  verified  com- 
plaint.—Patterson  V.  Patterson,  483. 

Vm.  PROFERT,  OTER,  AIfI>  EX- 
HIBITS. 

®=93I2  (Or.)  Deed  set  out  as  exhibit  j>revail8 
©ver  pleader's  statement  of  legal  effect. — 
O'Neil  7.  Twohy  Bros.  Co.,  306. 

XX.  MOTIONS. 

4=»34l  (Colo.)  Motion  to  striie  is  not  to  test 
sufficiency  of  pleading.— Bollen  t.  Woodhams, 
427. 

®=>345(l)  (Cal.App.)'  Court  erred  in  render- 
ing judgment  -for  plaintiff  on  the  pleadings  in 
action  on  note  where  answer  alleged  payment. 
— HiU  V.  Moore,  651. 

«=>350(3)  (Cal-App.)  AffirmatiTe  allegations 
of  answer  deemed  true  on  motion  for  judgment 
on  pleadings. — Hill  v.  Moore,  651. 
«=»359  (Colo.)  Sham  replication  is  properly 
stricken. — BoUen  v.  Woodbams,  427. 
«=3360(2)  (Colo.)  Motion  to  strike  parts  of  an- 
swer should  have  preceded  demurrer.— Bollen 
T.  Woodhams,  427. 

«=>360(4)  (Colo.)  Motion  to  strike  as  sham 
proper,  where  trial  by  record. — ^Bollen  v.  Wood- 
hams,  427. 

«s>364(5)  (Km.)  Striking  from  petition  al- 
legation of  tacts  showing  fiduciary  relation  and 
oral  trust  agreement  held  error.— Small  t. 
Small,  623. 

®=>367(i)  (Ariz.)  Motion  to  make  complaint 
more  definite  and  certain  cannot  take  place  of 
demurrers. — Shill  v.  Jones,  77. 
4=9367(2)  (Ariz.)  Motion  to  make  complaint 
more  definite  and  certain  addressed  to  indefi- 
nite statement  of  cause  of  action. — Shill  .v. 
Jones.  77. 

«=3367(4) -(Ariz.)  Complaint  being  indefinite 
as  to  damages,  plaintiff  should  have 'complied 
with  order  to  make  more  definite. — Shill  v. 
Jones,  77. 

«=3367(6)  (Ariz.)  Motion  to  make  more  defi- 
nite and  certain  addressed  to  discretion. — Shill 
V.  Jones,  77. 

®=»368  (Kan.)  Motion  to  separately  state  and 
numbeir  is  addressed  to  trial  court's  discretion. 
—Small  V.  Small,  623. 

Petition  to  establish  trust  in  lands  and  other 
property  and  for  nn  accounting  stated  a  single 
cause  of  action. — Id. 

^=>368  (Mont.)  Motion  to  require  plaintiff  to 
separately  state  and  number  causes  of  action 
held  proper. — McLean  v.  Dickson,  924. 

Complaint  alleging  conspiracy  held  subject  to 
motion  to  separately  state  and  number. — Id. 

XEO.  DEFECTS  AND  OBJECTIONS, 

WAIVER,  AND  AIDER  BT  VER- 

DIOT  OR  JUDGMENT. 

4=3403(2)  (Or.)  Complaint  sufficiently  broad 
enough  to  support  and  sustain  judgment  after 
verdict— Winn  v.  Taylor,  342. 
4=i>403(2)  (Cal.App.)  Omission  from  complaint 
may  be  aided  by  answer  despite  erroneons  over- 
ruling of  demurrer. — ^Bledsoe  V.  Stuckey,  217. 
4=>403(5)  (Cal.)  Answer  in  foreclosure  suit 
cured  defect  in  complaint— Hutchison  v.  Barr, 
799 

«=»W6(5)  (CaLApp.)  Complaint  held  suffi- 
cient on  appeal  though  subject  to  special  de- 
murrer if  made. — McCahan  v.  McCahan,  460. 
4±3408  (N.IM.)  Objection  that  complaint  fails 
to  state  cause  of  action  may  be  raised  at  any 
time. — Jamison  v.  McMillen,  726. 
4=»433(8)  (Or.)  Absence  of  allegation  that 
work  of  decedent  involved  risk  hrld  not  avail- 
able after  verdict.— Rorvik  v.  North  Pac.  Lum- 
ber Co.,  331. 


PLEDGES. 


^=al6(3)  (Cal.App.)  Evidence  held  to  sustain 
finding  that  assignment  of  mortgage  was  for 
security. — Stoner  v.  Security  Trust  Co.,  500. 
^=>40  (CaLApp.)  Pledgee  cannot  transfer 
greater  interest  in  pledge  than  that  be  himself 
has.— Stoner  v.  Security  Trust  Co.,  500. 
4=355  (Cal.App.)  Possession  of  pledge  does 
not  preclude  judgment  in  first  instance  against 
debtor.— Stern  v.  McDonald,  221. 

POLICE  POWER. 

See  Mnnicipal  Corporations,  4=3592-611. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  CUent;  Brokers;   Factors. 

I.   THE  REZ.ATION. 
(A)  Crcatloii^auid  Bxistence. 

4=>I9  (Okl.)  Burden  of  proving  agency  is  on 
the  party  alleging  it. — McDonald  v.  Strawn,  658. 
4=>20(l)  (Okl.)  Authority  of  agent  cannot  be 
proven  by  showing  general  repute. — McDonald 
V.  Strawn,  558.  « 

4=>22(l)  (CM.}  Agent's  declarations  or  ad- 
missions or  daim  of  assumed  powers  will  not 
establish  agency.— McDonald  v.  Strawn,  558. 
4=>23(3)  (Cal.App.)  Evidence  heia  not  to 
show  undisclosed  principal. — ^Hutchison  v.  Hol- 
land, 1072. 

n.  MUTVAI.  RIGHTS.  DUTIES,  AND 

LIABIUTIEj^. 

(A)   Bxecntloa  o(  Aarencr. 

4=»54  (Okl.)  Agent  has  no  implied  authority 
to  delegate  powCT's.— Vose  v.  Penny,  97. 

m.  RIGHTS  AND  IJABII.ITIE8  AS  TO 
THIRD  PERSONS. 

(A)  Powers  o<  Aareat. 

4=399  (Okl.)  Principal  is  bound  by  the  appar- 
ent authority  of  his  agent.— So.uthwestern 
Surety  Ins.  Co.  v.  Marlow,  672. 
4=>I09(4)  (Kan.)  Principal  could  not  compel 
bank  to  pay  it  the  amount  of  a  check  indorsed  . 
in  its  name  and  collected  by  its  agent.— Oham- 
berlin  Metal  Weatherstrip  Co.  v.  Bank  of 
Pleasanton,  742. 

4=3|I9(I)  (Okl.)  Burden  of  proving  nature 
and  extent  of  agency  is  on  the  party  alleging  it 
— McDonald  v.  Strawn,  558. 
4=3l22(l)  (Okl.)  Agent's  declarations  or  ad- 
missions or  claim  of  assumed  powers  will  not 
establish  his  authority.— McDonald  v.  Strawn, 
558. 

^3(23(7)  (Okl.)  General  repute  as  to  agency 
held  not  evidence  of  authority  to  sell  property. 
—McDonald  v.  Strawn,  558. 
4=3 1 36 (2)  (Wash.)  Agent  not  liable  for  own- 
ers' breach  of  contract  made  through  him. — 
Di  Luck  v.  Bradner  Co.,  904. 

(B)  ITndlsclosed  Aarener. 

4=3|45(2)  '(CaLApp.)  Recovery  against  undis- 
closed principal  may  be  bad  only  on  nonnego- 
tiable  notes.— Hutchison  v.  Holland,  1072. 

(C)  ITnanthorlsed  and  Wrongtnl  Acts. 

4=3|47(2)  (Okl.)  One  dealing  with  agent  must 
discover  whether  agency  is  general  or  special. 
—McDonald  v.  Strawn,  558. 
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PRINCIPAL  AND  SURETY. 

See  Gnaranty;   Indemnity. 

I.  CREATION  AND  EXISTENCE  OF 

RELATION. 

(B)  Snretr  Companlea. 

^»5S  (Okl.)  Provision  in  power  of  attorney 
authorizing  agent  to  execute  bonds  held  not  a 
restriction.— Southwestern  Surety  Ins.  Co.  v. 
Marlow,  672. 

IV.   REUKDIES  OF  CREDITORS. 

$=>I38  (Cai.App.)  Compliance  with  arbitra- 
tion clause  of  the  contract  not  condition  prece- 
dent to  action  on  bond. — Oakdale  Irr.  Diat.  y. 
Beard,  224. 

PRISONS. 

^=>I5  (Cai.App.)  Credits  for  good  conduct 
forfeited  for  crime  while  upon  parole. — Ex  parte 
Sanders,  647. 

Credits  which  might  be  earned  in  future  may 
be  forfeited.— Id. 

PROCESS. 

n.  SERVICE. 

<C)  PuMIOBtion    or    Other    I(otl««. 

«=>96(4)  (Okl.)  Affldavlt  for  aerrice  by  pub- 
lication alleging  defendant's  .nonresidence  and 
inability  to  serve  is  sufficient. — ^Pettis  v.  John- 
ston, 681. 

m.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

^=»ISO  (Cal.)  Jurisdiction  of  cross-complaint 
not  lost  on  failure  to  return  summons  within 
three  years. — Seaman  t.  Superior  Court  of 
Marin  County,  441. 

.    PROHIBITION. 

I.   NATtTRE  AND  QROTnCDS. 

4=»3(S)  (Mont.)  Remedy  by  appeal  must  be 
adequate.--State  v.  District  Court  of  Second 
Judicial  Dist.  in  and  for  Silver  Bow  County, 
296. 

<S=>I5  (M«iit.)  Officers  Aetd  "beneficially  inter- 
ested" in  prohibition  to  stay  proceedings  against 
them.— State  v.  District  Court  of  Second  Ju- 
dicial Dist.  in  and  for  Silver  Bow  County,  29S. 

H.   JURISDICTION.    PROCEEDINGS, 
AND   RELIEF. 

^=3 1 7  (Mont.)  Application  to  lower  court  to 
quash  writ  of  certiorari  sufficient  as  basis  for 
prohibition. — State  v.  District  Court  of  Second 
Judicial  Dist.  in  and  for  Silver  Bow  County, 
295. 

«s>2l  (Mont.)  Affidavit  must  show  beneficial 
interest  by  facts  stated,  and  not  by  conclu- 
sion.— State  y.  District  Court  of  Second  Judi- 
cial Dist.  in  and  for  Silver  Bow  County,  295, 
^=328  (Mont.)  Snfficioncy  of  affidavit  reviewa- 
ble on  prohibition. — State  v.  District  Court  of 
Second  Judicial  Dist.  in  and  for  Silver  Bow 
County,  295. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

e=>7  (Okl.Cr.App.)  Ownership  of  chattel  de- 
notes possession  and  control.— State  y.  Under- 
wood, 281. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ®=>297-{)38. 


PUBLIC  SERVICE  COMMISSIONS. 

€=330  (Kan.)  Orders  of  the  conrt  of  industrial 
relations  are  to  be  reviewed  according  to  the 
Public  Utilities  Act.— Clay  County  Co-op.  Tele- 
phone Ass'n  V.  Southwestern  Bell  Telephone 
Co.,  747. 

Industrial  relations  court  act  held  to  provide 
for  method  of  review  as  to  industrial  relations 
only.— Id.' 

No  direct  appeal  from  court  of  industrial  re- 
lations by  notice  of  appeal. — Id. 
®=>35  (Cal.)  Question  not  raised  before  Rail- 
road Commission  not  considered  by  coart  on 
certiorari. — Lyon  &  Hoag  y.  Railroad  CJommis- 
sion,  795.  < 

9=335  (Colo.)  Order  presumptiyely  reasonable. 
—Chicago,  B.  &  Q.  R.  Co.  y.  PubUc  Utilitiea 
(^mmissiott,  539. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Electricity;    Railroads;    Street 
Railroads;    Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

I.   RIGHT  OF  ACTION  AND  DE- 
FENSES. 

«=»I9  (Cal.App.)  Suit  to  cancel  assignments 
of  mortgage  and  for  recovery  of  "money  col- 
lected will  lie  as  one  to  determine  adverse 
claim. — Stoner  v.  Security  Trust  Co.,  5(X). 

n.  PROCEEDINGS  AND  REUEF. 

®=>30(3)  (Cai.App.)  Former  owner  of  land 
held  not  necessary  party.— Darter  y.  Schuyler, 
827. 

<g==>30(3)  (Okl.)  Person  whose  status  will  be 
changed  necessary  party. — Simon  v.  Hine,  264. 
®=s>44(2)  (Okl.)  That  one  claiming  as  inno- 
cent purchaser  knew  title  was  in  litigation  ad- 
missible.— Simon  v.  Hine,  264. 

QUO  WARRANTO. 

I.   NATURE  AND  GROUNDS. 

9=>8  (Okl.)  Quo  warranto  AcM  proper  to  test 
validity  of  organisation  of  consolidated  school 
district:  injunction  inapplicable.— Fowler  v. 
Park,  6C8. 

RAILROADS. 

See  Street  Railroads. 

I.  CONTROL  AND  REGULATION  IN 
GENERAL. 

<S=>5</2  [New,  vol.  6A  Key-No.  Seiie*] 

(Colo.)  Federal  control  h<M  not  to  de- 
prive Railroad  Commission  of  jurisdiction  to 
order  new  station.— Chicago,  B.  &  Q.  B.  Co.  y. 
Public  Utilities  Commission,  539. 

rV.   LOCATION    OF    ROAD,   TERMINI, 
AND  STATIONS. 

9=359  (Colo.)  Order  requiring  stations  void,  if 
uvca.sonable.— Chicago,  B.  &  Q.  B,  Co.  v.  Pub- 
lic Utilities   Commission,  539. 

Findings  requiring  station  htld  supported  by 
evidence. — Id. 

Order  requiring  station  held  reaaonable.— Id. 

Z.  OPERATION. 

<A)  DutT  to  Ovcnito. 

9=9216  (Wash.)  Expense  of  boilding  spar 
tracks  governed  by  contract. — Skagit  Mill  Co. 
V.  Great  Northern  Ry.,  901. 
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(F)  Aoeldenta  at  Croaal^ara. 

«=»328(l)  (Cal.)  Motorcyclist  AeW  contribn- 
torily  negligent  as  matter  of  law.^Toung  v. 
.Southern  Pac.  Co..  36. 

«=>328(I0)     (Cal.)    Motorcyclist     approaching 
obstructed  crossing  required  to  stop,  look,  and 
listen. — Young  v.  Southern  Pac.  Co.,  36. 
4S=>338  (Cal.)  Last  clear  chance  doctrine  de- 
fined.— Young  v.  Southern  Pac.  Co.,  36. 
«=»348(9)    (CbU)   Evidence  heli  to  show  con- 
tributory   negligence    of    motorcyclist    crossing 
track.— Y6ung  v.  Southern  Pac.  Co.,  36. 
'9=9351(17)   (Cal.)  Instruction   as  to   duty   of 
traveler  to  look  after  passing  obstruction  to 
view  MIA  error. — ^Toung  v.  Southern  Pac.  Co., 
36. 

Instrnctioii  as  to  duty  to  look  after  passing 
obstruction  created  by  defendant  Aeld  error. 
-Id. 

(G)   Injnrlea  to  Persona  on  of  near  TrBOka* 

<S=»370  (Okl.)  Duty  as  to  lookout  and  signals 
at  places  used  by  pedestrians  defined. — St. 
Ix>ui8  San  FranciBco  Ry.  Co.  v.  Jones,  385. 
®=>372(5)  (Okl.)  Duty  to  moderate  speed  at 
places  used  by  pedestrians. — St.  Louis  San 
Francisco  Ry.  Cp.  v.  Jones,  385. 

RAPE. 

I.    OFFENSES    Ain>    RE8FOirSIBII.IT7 
THEBEFOR. 


(Okl.Cr.App.)  Proof  of  defendant's  age  a 
matter  of  defense.— Williams  v.  State,  892. 

REAL  ACTIONS. 

See  E^ctment;    Partition;    Quieting  Title. 

RECORDS. 

See  Appeal  and  Error,  9s>6(^706;    Criminal 
Law,  <S=10e6-1106. 

REFERENCE. 

See  Arbitration  and  Award. 

REFORMATION    OF    INSTRUMENTS. 

I.  RIGHT  OF  ACTIOIT  AUD  DEFENSES. 

9=»I9(I)  (Idaho)  Mistake  set  up  by  partiex 
seeding  affirmative  or  defensive  relief  must  be 
mutual.— Udelavitz  v.  Ketchen,  1029. 

n.  PROOEEDINOS  AND  REI.IEF. 

9s»33  (Okl.)  Deed  will  not  be  reformed  with- 
out making  grantors  parties.— Simon  t.  Hine, 
264. 

®=343  (Idaho)  Burden  of  proof  is  on  party  al- 
leging mistake. — Udelavitz  v.  Ketchen,  1029. 
^^345(4)   (Idaho)  Evidence  of  mutual  mistake 
must   leave   no     reasonable    doubt    thereof.— 
Udelavitz  v.  Ketchen,  1029. 

RELEASE. 

X.   REQUISITES  AND  VAI.IDITT. 

(e=»l7(2)  (Okl.)  False  statements  by  defend- 
ant's a|;ent  as  to  a  physician's  opinion  of  the 
injury  is  fraud  justifying  rescission. — Quapaw 
Milling  Co.  v.  Cogburn,  416. 

Release  of  damages  for  injury  induced  by 
knowingly  false  statements  of  defendant's 
physician  is  not  binding. — Id. 
9=>24(l)  (Okl.)  Prior  rescission  or  cancellation 
of  release  for  a  grossly  inadcquiite  consideration 
■  is  not  a  prerequisite  to  action  for  injury. — 
Quapawj  Mining  Co.  v.  Cogburn,  416. 

m.  PI.EAOING.  EVIDENOE,  TRIAL, 
AND  REVIEW. 

®s»57(2)  (Okl.)  Evidence  supporting  finding 
avoiding  release  of  damages  for  personal  injury. 
—Quapaw  Mining  Co.  t.  Oogbum,  416. 


REPLEVIN. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

9=9||(2)  (Or.)  Demand  unnecessary  where 
defendant  claims  title.— lind  v.  Boulin,  1103. 

in.    PROCEEDINGS  FOR  TAKING  AND 
REDEIiIVERY  OF  PROPERTY. 

4=»50  (Colo.)  Intervener's  allegation  of  own- 
ership mere  evidence  tending  to  show  owner- 
ship.— Benish  v.  Jones,  538. 
®=>52  (Colo.)  Evidence  that  property  was  held 
by  claimant  as  pledgee,  and  not  as  buyer,  htld 
within  issues.— Benish  v.  Jones,  638. 

Claimant  pleading  ownership  not  entitled  to 
rely  on  lien  or  pledge. — Id. 

Intervener  claiming  ownership  has  burden  of 
proof. — Id. 

Plaintiff  under  general  denial  held  entitled  to 
show  intervener's  want  of  ownership.— Id. 

v.  DAMAGES. 

9=>82  (Cat.App.)  Damages  allowed  to  person 
deprived  of  use  of  automobile  held,  excessive. — 
Mutch  V.  Long  Beach  Imp.  Co.,  638. 

VI.   TRIAL,  XDDOMEmr.  ENFORCE- 
MENT OF  JTTDOICENT.  AND 
REVIEW. 

C=>  1(H)(1)  (Or.)  Decree  giving  defendant  the 
right  to  acquire  ownership  on  completing  pay- 
ments held  proper. — Llnd  v.  Boulin,  1103. 
€=>I03(I)  (Colo.)  No  damages  can  be  awarded 
in  favor  of  defendant  where  not  claimed  in.  the 
answer. — Durham  v.  Wilson,  525. 
®=>I03(2).  (Colo.)  Judgment  for  return  erro- 
neous where  no  taking  was  shown.— Durham  v. 
Wilson,  525. 

<S=»I03(4)  (Cal.App.)  Judgment  for  defendant 
for  affirmative  relief  not  sustained  by  answer. — 
Imperial  Valley  Auto  Co.  v.  Toney,  1043. 

RETROSPECTIVE  LAWS. 

See  Statutes,  <S=>263. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and' Error;  Certiorari. 

RIPARIAN  RIGHTS. 

See   Navigable  Waters,   ®=948;    Waters   and 
Water  Courses,  «=s>39,  40. 

RISKS. 

See  Master  and  Servant,  «=3213-217. 


See  Highways. 


ROADS. 
SALES. 


See  Judicial  Sales;  Taxation,  «=»660;   Vendor 
and  Purchaser. 

I.   REQUISITES  AND  VAXJDITT  OF 
CONTRACT. 

-€=3|2  (Cal.)  Growing  crops  subject  to  «bso- 
lute  sale.— Jones  v.  Oidifomia  Growers  &  Ship- 
pers, 1T2. 

€=>22(3)  (Cal.App.)  Withdrawal  of  offer  after 
telegram  of  acceptance  was  filed  is  too  late.— 
Humphry  v.  Farmers'  Union  &  Milling  Oj.,  489. 
€=>22(4)  (Cal.App.)  Acceptance  subject  to  in- 
spection was  not  a  variation  of  offer.— ^Humphry 
V.  Farmers'  Union  &  Milling  Co.,  489. 
®=95^(3)  (Or.)  Evidence  that  defendant's 
foreman  purchased  wheat  for  another  htld  ad- 
missible to  show  alleged  agency.— Horn  t.  El- 
gin Warehouse  Co.,  151. 
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<8=»S2(7)   (Cal.)  Finding   that    parchaser    did 
not  obtain  possession  by  means    of  worthless 
'  check   held  warranted. — South     San  Frandsco 
Packing  &  Provision  Co.  v.  Jacobsen,  G2S. 

n.   OONSTRXTCTION     OF     CONTRACT. 

€=362  (CaJ.App.)  Divisibility  of  contract  de- 
pendent not  only  on  number  and  separability 
of  items,  but  upon  object  and  intention.— Stem 
V.  Sunset  Road  Oil  Co.,  651. 
^380  (Cal.App.)  Contract  held,  to  require  pay- 
ment at  place  of  delivery. — ^Humphry  v.  Farm- 
ers* Union  &  Milling  Co.,  489. 
«=>8I(I)  (Cal.App.)  Contract  for  sale  of  au- 
tomobile called  for  delivery  in  reasonable  time. 
— Boland  v.  Smith,  825. 

m.  MODIFICATION   OR  RESCISSION 
OF  CONTRACT. 

(A)  By  AgreemcMt  of  Partle*. 

<$=989  (Cal.App.)  Evidence  held  to  support 
findini  that  agreement  sued  on  had  not  been 
modified.— Stone  v.  Porter-Burnham  Co.,  830. 

(C)  Reaclaalon  bj'  Bayer. 

9:9124  (Colo.)  Returned  goods  upon  rescis- 
sion heUi  sufficient.- Keith  v.  Schuck,  530. 

On  rescission  buyer  could  make  good  his 
tender  of  goods,  refused  by  seller  by  deliver- 
ing release  of  mortgage  thereon.— Id. 
<S=>I30(2)  (Cal.)  Exact  damage  need  not  be 
shown  in  action  for  rescission. — Munson  v. 
Fishbum,  808. 

<S=>I30(3)  (CaLApp.)  Evidence  heU  to  justify 
conclusion  delay  in  delivery  unreasonable. — 
Boland  v.  Smith,  825. 

IV.  PERFORMANCE    OF    CONTRACT. 

(D)   Payment  of  Price. 

®=>I9I  (Mont.)  Check  accepted  in  place  of 
cash  was  payment  until  dishonored. — ^Klontana 
Live  Stock  &•  Loan  Co.  v.  Stewart,  985. 

Refusal  to   guarantee   check  in  payment   of 
price  not  dishonor  thereof. — Id. 

Seller  who  took  check  could  not  rescind  for 
nonpayment  without  presenting  it— Id. 
C=>I96    (Utah)    Waiver   of  initial  payment  on 
price  by  delivery  without  it.— Consolidated  Wag- 
on &  Machine  Co.  v.  Wright,  937. 

V.  OPERATION  AND  K'FECT. 

(A)  Transfer  of  Title  am  Between  Partie*. 

<8=>I99  (Cal.)  Whether  title  pas-ses  at  deliv- 
ery depends  on  intention  as  shown  by  circum- 
stances.— South  San  Francisco  Packing  &  Pro- 
vision Co.  V.  Jacobsen,  628. 
<6=s>202(2,3)  (CaJ.)  Title  to  hogs  held  not  to 
pass  where  check  for  price  was  dishonored. — 
South  San  Francisco  Packing  &  Provision  Co. 

V.  Jacobsen,  ^628. 

(B)  BlKlita  and  liiabllltie*  of  Seller  aa  to 

TUlrd  Persona. 

€=>223  (CaJ.)  An  attaching  creditor  has  no 
greater  rights  in  personal  property  than  his 
debtor. — South  San  Francisco  Packing  &  Pro- 
vision Co.  V.  Jacobsen,  628. 

VT.  WARRANTZBS. 

«s»270  (Or.)  Warranty  of   variety   of   wheat 
seed  held  not  implied  where  buyer  inspected  it. 
— Horn  V.  Elgin  Warehouse  Co.,  151. 
«=»285(4)    (Utah)   Waiver  of  notice  of  breach 
of  warranty   by   taking   charge   of  setting   up 
warranted    machine. — Consolidated    Wagon    & 
Machine  Co.  v.  Wright,  937. 
(S=9287(l)    (Mont.)  Contract   held  not   to   re- 
quire  return  of  defective   cash   register. — Na- 
tional Cash  Register  Co.  v.  Wall,  135. 
<S=>287(6)   (Utah)   Seller  waived  return  of  un- 
satisfactory machine  by  refusal  to  accept  it. — 
Consolidated  Wagon  &  Machine  Co.  t.  Wright. 
937. 


«=>288(2)  .(Utah)  Purchaser  held  not  bonnd 
by  card  signed  showing  goods  were  satisfac- 
tory.—ConsoUdated  Wagon  &  Machine  Co.  v. 
Wright,  937. 

Buyer's  keeping  machine  more  than  contract 
five  days'  trial  limit  held  to  be  by  seller'*  eon- 
sent. — Id. 

VII.   REMEDIES    OF    SEIXER. 
(E3)   Aetlona  for  Priee  t>r  Value. 

^=»340  (Kan.)  Action  to  recover  part  of  price 
paid  held  not  maintainable;  seller  In  posses- 
sion by  sale  of  goods  for  which  buyer  had 
given  note  elected  hia  remedy.— Craitral  Ttuat 
Co.  v.  Adams,  755. 

«=353(6)-  (Cal.)  Seller  of  growing  crop,  su- 
ing for  price,  need  not  allege  delivery.— Jones 
V.  California  Growers  &  Shippers,  172. 
&=>3S3(8)  (Utah)  Complaint  in  seller's  action 
on  buyer's  note  held  defective  in  not  stating 
amount  due  thereon.— Staheli  v.  Adams,  781. 

(F)  AoUoaa  for  Damaarea. 

«=a384(2)  (Mont.)  Damages  for  buyer's 
breach  is  difference  between  market  and  con- 
tract price.— Church  v.  Zywert,  291. 

Vni.  REMEDIES  OF  BUTER. 
(C)  Aetlona  for  Breaeb  of  Contrae*. 

^411  (Cai.App.)  Buyer,  suing  seUer  for  re- 
fusal to  deliver,  not  required  to  plead  par- 
ticulars as  to  general  damages.— Hogue-Kellogg 
Co.  V.  Baker,  493. 

Allegation  as  to  price  for  which  goods  could 
have  been  bought  not  equivalent  to  allegation, 
as  to  value  thereof  to  buyer.— Id.  ^ 

Complaint  held  to  state  cause  of  acUbn  for 
failure    to   deliver. — Id. 

€=>4I7  (Cal.App.)  Evidence  of  value  at  place 
of  shipment  held  to  sustain  judgment  for  dam- 
ages.—Humphry  v.  Farmers'  Union  &  Milling 
<^o.,  489. 

<E=»4I8(2)  (Mont.)  Damages  for  breach  is 
difference  between  contract  and  market  price. — 
Montana  Live  Stock  &  Loan  Co.  v.  Stewart. 
985. 

(D)  Aetlona  and  Connterplaima  for  Breach 
of  Warranty. 

^=>440(4)  (Or.)  Evidence  that  variety  of  seed 
scJd  would  have  produced  crop  next  year~ad- 
missible  in  mitigation. — ^Hom  v.  Elgin  Ware- 
house Co.,  151. 

€=>44l(2)  (Or.)  Evideitoe  held  not  to  show 
express  warranty  of  variety  of  seed  wheat- 
Horn  V.  Elgin  Warehouse  Co.,  151. 
<S=»442(8)  (Ariz.)  Though  seller  warranted 
cattle  free  from  contagious  disease,  buyer  can- 
not recover  for  mere  exposure  of  his  own  herd 
to,  infection.— Gilmore  v.  Wingate,  571. 
®=»447  (Or.)  General  verdict  for  defendant 
sustained,  notwithstanding  finiUng  of  undisclos- 
ed agency.— Horn  v.  Elgin  Warehouse  Co.,  151. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

I.  PRIVATE   SOHOOI.S    AND    ACADE- 
MIES. 

9=38  (Kan.)  Demurrer  to  evidence  showing 
that  extras  were  furnished  to  pupil  held  proper- 
ly sustained.— Lenox  Hall  v.  Seelyc,  737. 

n.  FTJBIiIC  SOHOOI.S. 

(B)    Creation,    Alteration,    Bxlafeaee,    an<t 
Dlaaolntlon  of  Dlatrlcta. 

®=>25  (Wash.)  Town  being  organized  did  not,  • 
ipso    facto,    become    school     district.— Tukwila 
School  Dist.  V.  Burrows,  1010. 

Town  did  not  become  separate  School  district 
upon  organization. — Id. 

«=»42(2)  (Kan.)  Canvass  of  election  to  estab- 
lish rural  high  school  cannot  be  challenged  in 
the  state's  action  to  enjoin  an  election  to  dia- 
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Stetntes 


organize  it — State  t.  B«ard  of  Com'rs  of  Mc- 
pherson Oounty,  594. 

Rural  high  sclioal  establiahed  after  the  stat- 
ute cannot  bold  election  to  disorganize.— Id. 


(D)   Dlatrlet  Property,  Contract*, 
Uabllltlea. 


and 


^=>69  (Cal.App.)  School  district  trustees  may 
change  location  of  high  school  in  a  city. — ^Law- 
son  V.  Xurlock  Union  High  School  Dist.,  1065. 

SENTENCE 

See  Criminal  Law,  e=>984. 

SEPARATE  PROPERTY. 

See   Husband  and  Wife,  «=>131-138. 

SEPARATION. 

See  Husband  and  Wife,  «s327S-299. 

SET-OFF  AND  COUNTERCUIM. 

I.  NATimE  AND  OR01TNSS  OV 
REMEDY. 

<=>2I  (CaLApp.)  Party  to  contract  held  not 
estopped  to  assert  recoupment  against  assignee. 
—Stern  v.  Sunset  Koad  Oil  Co.,  651. 

n.   SVBJECT-MATTBR. 

«=>29(l)  (Cal.App.)  Overpayment  held  prop- 
er matter  for  counterclaim.— Bledsoe  t.  Stuck- 
ey,  217. 

<s>44(l)  (Kan.)  In  action  against  several  for 
assault,  a  claim  for  alienating  affections  of 
wife  of  one  defendant  may  be  set  off. — Huby  t. 
Baker,  6. 

€=349(1)  (Cal.App.)  Recoupment  proper  where 
cause  of  action  on  assigned  demands,  and  de- 
fendant's right  against  assignor  originated  in 
same  indivisible  contract.— Stern  v.  Sunset 
Road  Oil  Co.,  651. 

€=»5ff  (Cal.App.)Assignee  MM  to  take  sub- 
ject to  debtor's  right  of  recoupment. — Stern  v. 
Sunset  Road  Oil  Co.,  651. 

"Set-off"  distinguished  from  "recoupment"  as 
respects  assignor^  breach  of  contract  after  as- 
signment.— Id.  _ 

sfwERS. 


See  Drains. 


SLANDER. 


See  Libel  and  Slander. 

SPECIAL  LAWS. 

See  Statutes,  «S383. 

SPECIFIC  PERFORMANCE. 

I.   MATTTRE   AND   OROTTNPS  OF 
REXCEDY  IN  OEMERAIi. 

4=3 1 2  (Cal.)  Avoidance  of  contract  by  agent 
not  disclosing  interest  available  as  defehse 
without  revocation. — ^Newell-Murdock  Realty 
Co.  V.  Wiekham,  359. 

n.    OONTRAOTS  ENFOROEABIX. 

®=34l  (Colo.)  Provision  that  statute  of  frauds 
shall  not  abridge  power  to  compel  specific  per- 
formance in  case  of  part  performance  not  to 
be  enlarged. — Knoff  v.  Grace,  526. 
4=»42  (Colo.)  Part  performance  must  be  of 
something  required  by  contract— Knoff  v. 
Grace,  526. 

Part  performance,  taking  parol  lease  out  of 
the  statute,  must  be  consistent  with  no  other 
theory. — Id. 

^=343  (Colo.)  Payment  of  rent  and  taking  pos- 
session under  a  parol  lease  is  not  sufficient 
part  performance.- Knoff  v.  Grace,  526. 

Installation  of  trade  fixtures,  coupled  with 
taking  of  possession  and  payment  of  rent,  not 
part  performance.— Id. 


IV. 


PROOEEDINOS   AND    REUEF. 

€=s>l05(3)  (Colo.)  Cross-complainant  barred 
by  lacheii,  though  seasonably  filed.— Bower  v. 
Pound,  425. 

STATES. 

II.   OOVERITHENT   AITD   OFFICERS. 

43>63  (Wash.)  State  labor  commissioner  not 
entitled  to  increased  compensation  for  new 
duties. — State  v.  Clausen,  324. 
®=>63  (Wash.)  State  mining  inspector  not  en- 
titled to  increase  in  compensation  during  term 
of  oflSce.— State  v.  Clausen,  329. 

rv.   FISCAIi    MANAGEMENT.    PUBUC 
DEBT,    AND    SECTJRITIES. 

€=s>l  14  (Mont.)  May  engage  in  business  of 
operating    grain    elevator.— State    T.    Stewart, 

Constitutional  authorization  held  to  include 
operation  of  grain  elevator  by  state. — Id. 
^=>M6  (Cal.)  Act  providing  for  bond  issue 
held  unconstitutional  for  failure  to  make  proper 
provision  for  payment  of  principal. — Hatfield  v. 
Jordan,  1030. 

®=3ll6  (Mont.)  Statute  creatin|(  state  debt 
without  Providing  for  payment  is  unconstitu- 
tional.- State  v.  Stewart,  129. 

Statute  Aeld  sufficient  to  provide  for  taxes 
to  purchase  and  maintain  state-owned  grain 
elevator.— Id. 

<&S3|24  (Utah)  Funds  of  State  Land  Board 
may  be  invested  in  town  bonds;  "city."— State 
Board  of  Land  Com'rs  v.  Ririe,  59. 
€=>I37  (Utah)  Auditor  may  object  to  use  of 
money  for  purposes  for  which  not  appropriat- 
ed.—State  Board  of  Land  Com'rs  v.  Kirie,  59. 

Auditor  cannot  inquire  into  desirability  of 
investment  by  Land  Board. — Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE.OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For   statutes   relating   to  particular   subjects, 
see  the  various  specific  topics. ' 

I.  ENACTMENT,  REQUISITES,  AND 
VAUDITY  IN  GENERAI.. 

4s»47  (Mont.)  Statute  making  "agricultural 
lands"  liable  for  taxation  for  support  of  state- 
owned  grain  elevator  held  not  uncertain;  "ag- 
riculture"; "agricultural  In  character." — State 
V.  Stewart,  129. 

<S=364(I)  (N»v.)  Partial  invalidity  dQes  not  in- 
validate independent  portions. — Ex  parte  God- 
da'M,  916. 

n.   OENERAI.  AND   SPECIAL  OR   LO- 
CAL laws; 

<S=>93(6)  (t:alJ\pp.)  Statute  permitting  trus- 
tees to  change  location  of  high  school  in  city 
not  invalid.— Lawson  v.  Turlock  Union  High 
School  Dist.,  1055. 

m.   SUBJECTS  AND  TITLES  OF  ACTS. 

<S=9ll4(l)  (Cal.App.)  Tit^  of  state  Poison 
Act  held  sufficient.— People  T.  City  of  San  Ber- 
nardino, 482. 

«=>M4(4)  (CaLApp.)  Title  of  state  Medical 
Practice  Act  held  sufficiently  comprehensive  to 
include  punishment  for  practicing  w^ithout  a 
certificate.— People  v.  T.  Wah  Hing,  002. 

IV.  AMENDMENT,  REVISION,  AND 
CODIFICATION. 

4=3 1 41  (2)  (Or.)  Constitutional  provision  as  to 
amending   a   statute   inapplicable   where   new 
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sections  are  added.— Brown  t.  City  of  Silverton, 
871. 

V.   BEPEAL.     SUSPENSION.    EXPIRA- 
TION, AHV  REVIVAI.. 

$=»I62  (Wash.)  Special  law,  when  repealed  by 
implication.— State  t.  Public  Service  Commis- 
sion, 1012. 

VI.   CONSTRUCTION   AND  OPERA- 
TION. 
(A)  General    Ralea   of   ConstracttoB. 

®=»I8I(I)  (Ml>iit.)  In  construing  statutes,  the 
legislative  intent  must  be  sought. — State  T. 
Smith,  107;  Same  v.  Dunn,  121. 
<S=>188  (Colo.)  Words  and  phrases  presumed 
to  be  used  in  usual  sense. — Darius  v.  Apostolos, 
510. 

€=>I90  (Cal.A|ip.)  Construed  to  avoid  ambi- 
guities.— Rumetsch  v.  Davie,  1075. 
^=»I94  (Colo.)  Ejusdem  generis  not  applicable 
where  specific  words  signify  subjects  greatly 
different. — Darius  v.  Apostolos,  510. 
$S3|96  (Mont.)  Qualifying  words  applied  to 
words  immediately  preceding. — R.  M.  Cobban 
Realty  Co.  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  of 
Montana,  088. 

<e=>205  (Utah)  Construed  as  whMe.— Roberts 
V.  Lynch.  930. 

®=>206  (Utah)  Effect  must  be  given  to  every 
word  if  possible. — State  Road  Commission  v. 
Industrial  Commission  of  Utah,  544. 


®=>208  (Utah)  Words  considered  in  relation- 
ship to  context  and  general  purpose. — State- 
Board  o{  Land  Com'rs  v.  Ririe,  59. 
®=32i2  (Utah)  Legislature  presumed  to  know 
construction  by  state  officers. — State  Board  of 
Land  Com'rs  v.  Ririe,  59. 

€=>2I7  (Okl.)  History  of  time  of  enactment 
may  be  resorted  to.— Chicago,  B.  I.  &  P.  Ry. 
Co.  v.  Gist,  878. 

History  of  time  of  enactment  tends  to  dis- 
close reasons  for  act. — Id. 
^i=>2t9  (Utah)  Executive  construction,  though 
not  binding,  entitled  to  consideration. — State- 
Board  of  Land  Com'rs  v.  Ririe,  59. 
$=9225 1/4  (Idaho)  Statutes  construed  together. 
—State  V.  McBride,  247. 

$=»2253A  (Utah)  Legislature  having  re-enact- 
ed statiite  will  be  presumed  to  have  been  sat- 
isfied with  court  construction  prior  to  re- 
enactment. — State  V.  Roberts,  351. 
€=>226  (Or.)  Difference  from  state  irrigation 
district  act  of  another  state  held  to  preclude 
adoption  of  construction. — Board  of  Directors  ^ 
of  Bedford  Irr.  Dist.  ▼.  Hill,  957. 

(D)  Retroactive  Operation, 

®=»263  (Or.)  Not  construed  to  be  retrospective 
unless  clearly  made  so. — Brown  v.  City  of  Sil- 
verton. 971. 

^=3263  (Wash.)  No  retrospective  construc- 
tion, unless  intent  plainly  expressed. — Teed  v. 
Brotherhood  of  American  Yeomen,  1005. 


UNITED  STATES. 

CONSTITUTION. 

Amend.   14. 568,796 

Art.  1,  f  8 916 

Art.  4,  111,  2 916 

INTERSTATE    COMMBRCB 
ACT. 

Act  1887,  Feh.  i,  ch.  104,  H 

Stat.  379. 
Ch.   104 878 

JUDICIAL  CODE. 
Act  1911,  March  S,  ch.  2S1,  S6 

Stat.  lokr. 

S  237.  Amended  1914, 
Dec.  23,  ch.  2,  38  Stat. 
790   255 

STATUTES  AT  LARGE. 

1887,  Feb.  4,  ch.  104,  24 
Stat.  379.  See  Inter- 
state Commerce  Act. 

1888,  Feb.  18,  ch.  13,  25 
Stat.  35 878 

1890,  May  2,  ch.  182,  26 

Stat.  81 -. 878 

1893,  March  2,  ch.  196,  § 

4,  27  Stat.  531 409 

1908,  April  22,  ch.  149.  3.5 

Stat.   65 255,  588 

1908,  April  22.  ch.  149,  § 

2.  35  Stat.  65 409 

1011,  March  3,  ch.  231,  36 

Stat.  1087.    See  Judicial 

Code. 
1912,  Feb.  19,  ch.  46,  37 

Stat.  67.    Amended  1912, 

Aug.  24,  ch.  388,  §  18, 

.37  Stat.  .530 396 

1912.  Aug.  24,  oh.  388,  § 

18.  37  Stat.  530 396 

1914,    Dee.   23,    eh.    2,   38 

Stat.    790 255 

1917.  Opt.  6,  ch.  106,  40 

Stat  411 239 


STATUTES  CONSTRUED. 

1918,  March  21,  ch.  25,  40 
Stat.  451 539 

1918,  March  21,  ch.  25,  { 
15,  40  Stat.  458 539 

COMPILED     STATUTES 
1916  or  1918. 

J  1214 255 
8608 409 
g  8657-8665 255,  588 

i  8658 409 

COMPILED    STATUTES 
1918. 

Si  3115%a-3115%J 2.39 

§  3116%a  et  seq 539 

COMPILED  STATUTES  AN- 
NOTATED SUPPLE- 
MENT 1919. 

§1  3115%a-3115%j 239 

I  3116%a  et  seo 630 


ARIZONA. 

CONSTITUTION. 

Art.  2,  S  17 85 

Art.  8.  J  21 85 

Art.  IS,  8  5 88 

Art.  23   422 

REVISED   STATI'TBS  1913. 
Civil  Code. 

Par.  422 85 

Pars.  468,  474 77 

Par.  1427  et  sen 79 

Pars.   1C27-1(W7.... 668 

Par.  30H7 85 

Pars.  316,3-3179,  3372. ...  88 

Penal  Code. 
S  736 422 

LAWS. 
1917,  ch.  63 422 


OAI.IFORNIA. 

CONSTITUTION. 

Art.  1 852 

Art.  4,  I  24 662 

Art.  4,  I  25,  subsec.  28. .  .10.55 

Art.  6,  I  4 211 

Art.  6,  I   4% 22.  .36,  172. 

205,  211,  217. 

483.  804.  lOfiO 

Art.  11,  ■  6,  8 482 

Art.  16   ...■ 1030 

CIVIL  CODE. 

§  94 196,  46(> 

I  107 196 

I  137 308,  458,  464 

i  137.     Amended  by  Laws, 

1917,  p.  35 464 

I   146,  147 460 

158 458,  460 

159 460 

174 368 

226,  230 804 

301-303... 177 

303,  subMC.  4 177 

324 :.  213 

329 797 

694 17,  4e 

§695,715,710,749 17 

8  781 46 

$  954 198,  1033 

Si  1039,  1044 17 

S  1141 493 

1241,  Bubsec.  4 378 

1261 '181 

1263 370,  496 

1276 IfiS 

1276,  subsec.  4 ifis 

1317,1326 17 

1330 46 

13,38 17 

1357-1359 364 

S  1386,  subsec.  8 442 

8  1573 188 

M  1582,  1.583 489 

S  1624 815.  819 

S  1624,  subsec.  6 815 
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i§1636,  1641 643 
1689 1041 
1690 188 
1691 445,  1041 

S  1709 451 

|5  1771,  1785 :...  489 

ii  1814,  1835 1064 

I  1856 839 

I  2126 50 

I  2144 839 

Is  2217,  2219 4a3 

§1  2309,  2310 815 

§i  2338,  2339 635 

U   2787,  2788,  2850 55 

§  2991 liH 

1  3051 •.  641 

i  3116 1045 

§  3290 801 

i  3294 377.  451 

I  3308 493 

I  3336 1034 

I  3354 489 

M  3379.  3380 1034 

I  8440 1005 


CODE    OF    CIVIL    PROCE- 
DURE. 

{  336 806 

8  337,  Bubscc.  2....  1061,  1076 

1338 482 
338,  Bubaec.  3 827 
339 482 
339,  Bubsec.  1 50,  lOCl 
359 1048 

!368 651 
386 801 
399. 49,  202 
438,  subsec.  2 217 
442.    Amended  by  Laws 

1909,  p.  966 441 

473 469,  804 

479,  subsecs.  2,  4 2(A 

481 209 

i§  509-512 1034 

537 464 

581a 441 

594 ■. .  822 

627 1043 

SS  648,  656,  057 1061 

'  6(iO , 469,  500 

663 469,  1061 

663a 469 

667 1034,  1043 

685 806 

689 638 

I  690,  snbsec.  18 625 

II  700,  702,  703,  706 1050 

i  726 799 

S  803 177 

I  870 1034 

I  949 ,...202 

i  95.3a ....500,  1058 

§  953a.    Amended  by  Laws 

1919,  p.  261 472 

§  9.53b 1058 

l  9.')3c 460 

|.9<i3 185,  460,  854 

S  1033 1052 

I  1046 804 

i  1050 500 

«  1085 1058 

i  1161.  subsec.  2 455 

i  1183 208 

If  1191,  1192 848 

i  1193 1052 

i  4465 625 

M  1498,  1.504,  1.505 806 

M  1516,  1.562.  1563 364 

1870,  subsec.  10 626 

1880,  subsec.  3 173,  211 

1881 372 

1960 442 

1902,  subsec.  3 383 

1963,  Riibscc.  7 173 

1963,  subsec.  18 1050 

3359 638 


PENAL  CODE. 

118 468 

1187,189 22 

203 486 

4.35 852 

4.59 473 

484 1(©4 

808 855 

836,  837 205 

872 466 

1004 1046 

1008 821 

1012 1046 

f  1073,  subsec.  2 22 

S  1076 22 

I  1110 1038 

I  1185 1046 

S  1246 22 

$§  1268,  1295,  1307 855 

«  1425 662 

rl457,  1570 855 
1588 647 

POLITICAL  CODE. 

S  1742.    Amended  by  Laws 
1919,  p.  1086 1055 

GENERAL  LAWS. 

Page  11.32,  S$  882,  883...  855 
Act  1770a,  $$  1,  3,  4c,  4d, 

6,  13 22 

Act  2724 iSZ 

CITY  CHARTERS. 

Oakland,   ii  91,   95 10X5 

Sacramento,  |  164,  subsec. 

1,  Laws  1911  (Kz.  Sess.) 

p.  355 662 

San  Francisco,  cb.  4,  art. 

3,  M 51 

San  Francisco,  cb.  10,  art. 

8,i§3,9 51 

LAWS. 

1887,  p.  29 491 

1893,  p.  34,  §  4.     Amend- 
ed   by    Laws    1911,    p. 

1201,  «2 381 

1909,  p.  966  441 

1911.  p.  599 656 

1911,  p.  713,  f  1,  subsec.  3    46 
1911,  p.  730,  §  68.    Amend- 
ed by  Laws  1919,  p.  554  499 

1911,  p.  1201,  i  2 381 

1911  (Ex.  Ses8.)  p.  356,  { 

164,  subsec.  1 662 

1913,  p.  7,  I  24 634 

1913,  p.  279.    Amended  by 
Laws     1915,     pp.     913, 

1079,  1302 331 

1913,  p.  283,  i  12b. 
Amended  by  Laws  1915, 

p.  1081,  J  2 846 

1913,  p.  342 1056 

1013,  p.  639 203 

1013,  p.  715 192 

1913,  p.  734,  S  17 .662 

1913,  p.  1049 7  630 

1913,  p.  1050,  §  3 630 

1915,  pp.  425,  426,  §1  7, 

10,  ll 634 

1915,  pp.  91.3,  1079 331 

1915,  p.  1081,  f  2 846 

1915,  p.  1225 200 

1915,  p.  1233,  §  9b 200 

1015,  p.  1,302  331 

1917,  p.  35  464 

1917,  p.  831  373 

1917.  p.  852,  §§  24b(l), 

24d  373 

1917.  p.  860,  §  30e,  sub- 
sec. 2 27 

1919,  p.  191  650 

1919,  p.  261  472 

1919,  p.  554  499 

1919,  p.  msti  10.55 

1919,  p.  1182  1030 


COXiORADO. 

CONSTITUTION. 
Arfc  6,  §$  5,  8 51? 

GENERAL   LAWS    1877. 
i  385 666 

REVISED   STATUTES  1908. 

I  194 525 

U  609,  610 V  510 

i  1412 ;.  513 

I  2664 526 

I  3893 1116 

CITY  CHARTERS. 
Denver,  §  137 508 

LAWS. 

1895,  p.  139 510 

1909,  p.  294 510 

1917,  p.  164,  I  3 610 

IDAHO. 

CONSTITUTION. 
Art.  1,  §  13 922 

COMPILED  STATUTES 
1919. 

K  2642 248,  251 

I  6384 1028 

|§  5.556,  5558,  6560-5562, 

5569    73 

i  6861 , 356 

I  7170 355 

I  8093 71 

ii  8829,  8878,  9019 248 

119084,9191 247 

LAWS. 

1915,  ch.  11 247 

1916,  ch.  28,  i§  1-3 247 

KANSAS. 

CONSTITUTION. 
Art.  12,  §  6 601 

CODE    OF    CIVIL    PROCE- 
DURE. 
SS  25,  26 432 

1$  88.  100 e 
321 616 
366 1094 
410 6 
664 76.1 

GENERAL  STATUTES  1916. 

H  3874-3889 761 

Is  6915,  6916 432 

116979,6992 6 

I  7223 616 

6  7270 ?.  .• 1094 

I  7314 6 

§  7468 761 

is  8327-8372a 747 

1111674,11681 1 

LAWS. 

1911,  ch.  238 747 

1920  (Sp.  Sess.)  ch.  29...   747 
1920   (Sp.   Sess.)   ch.  29,   § 
12   747 


MONTANA. 

CONSTITUTION. 

Art.  3,  §  6 107 

Art.  10,  S  1 129 

Art.  13,  §  2 129 
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REVISED  CODES. 

«  3S06 991 

8308 295,  991 

3603 983 

5036 135 

6047 993 

6466.5467 990 

5672,  5761 136 

5761,   5763.      Repealed 
by  Laws  1913,  cb.  86,  §§ 

4,  6 136 

6059 294 

6081 291 

i  6136-6161 287 

i  6238,6239 295 

6315.    Amended  by  Laws 

1909,  ch.  114 133 

§8  6506,6507 133 

I  6533 924 

1-6534,  6535,  6538,  6539..  291 

•  6585 138 

6689 982 

6746 990 

7228 295 

7862,  7951 288 

7961,  7962 lOf 

8020 117 

i  8112,  8113,  8907,  9261..  107 

9297 9S2 

9415 291 

LAWS. 

1909,' ch.  114 133 

1911,  ch.  112 136 

1913,  ch.  86,  «  4,  5,  6. . .  136 
1915,  ch.  96,  §1  20n,  22b, 

22d  124 

1917,  ch.  150 129 

1917,  ch.  150,  I  4 129 

1918  (Ex.  Sess.)  ch.  11...  107 

1019.  ch.  204  129 


NEVADA. 

CUTTING'S    COMPILED 

LAWS. 

13470 76 

REVISED  LAWS. 

f  5022.    Amended  by  Laws 

1913,  ch.  87,  i  2 9T7 

I  5376 352 

}  5732.    Amended  by  Laws 
1913,  ch.  235,  8  3 977 

J5742 977 
5794 352 

LAWS. 

1913,  ch.  87,8  2 977 

1913,  ch.  235,  8  3 9^7 

1919,  ch.  81,  88  23,  24. . .  914 

1919,  ch.  82  916 

1919,  ch.  109,   i  46 914 


Mzrvr  MEXICO. 

CODE  1015. 

«  17 Km 

Is  41,  42 541 

8  618 1018 

I  1850.    Amended  by  Laws 

1915,  ch.  69 1020 

8  I860 730 

I  2175 1018 

I  4114 726 

8  4336 1026 

LAWS. 

1899,  ch.  22,  §  15 728 

1913,  ch.  84,  8  36 728 

1915,  ch.  69 1020 

1917,  ch.  43,  8  15.... 353,  732 
1017,  ch.  43,  88  23.  32.  34  733 


OKLAHOMA. 

CONSTITUTION. 


.  568 
9,  872 


Art.  2,  14 

Art.  9,  I  44 

Art.  14,  §  3 , 

Art.  23,  8  6 385 

COMPILED   LAWS   1909. 
88  1487-1532 872 

REVISED.  LAWS  1910. 

"468 412 

945  et  seq i07 

988 866 

1702 1087 

2260 861 

2336,  subsec.  1 894 

2344 884 

2415 892 

2694 281 

2700 404 

i  .3983,  .3984,  3988 416 

i  4304-4318 857 

i  4469,  4471 404 

4671 681 

4690 .'. 264 

4722 681 

4868 391 

4993.  .- 670 

5035 388,  552 

5037 387 

5070 558 

§  5144-5146 681 

i  5238.    Amended  by  Laws 

1917,  ch.  219,  8  1 1090 

I  5267,  5272,  5274 681 

5695 284 

5738,  sabsec.  2 281 

8  5744,  5746,  5791,  5799..  281 

I  5897 887 

I  5939 281 

8  6005 276,  404,  078,  866 

LAWS. 

1910  (Ex.  Sess.)  ch.  73,  8  2  869 

1910-11,  ch.  70,  8  13 271 

1013,  ch.  200 869 

1915,  ch.  107,  art.  1,  8  2..  396 
1917.  ch.  219,  8  1 1090 


OBEOOK. 

CONSTITUTION. 

Art.  2,  I  2 ....971 

Art.  4,  M   la,  22 971 

Art.  11.  I  4 349 

Art.  11.  S  10 1097 

LORD'S  .OREGON  LAWS. 

f  97 717 

I  102 1103 

I  156 151 

I  201 584 

I  2(M 969 

i  390.  Amended  by  Laws 

1917,  p.  126 1108,  1105 

I  507 716 

I  550 584 

I  554.    Amended  by  Laws 

1913.  p.  618 715 

8  713 306,  .315 

18  717.718 315 

8  727 580 

8  768 962 

5  804 1.55 

1818 578 
8  1096,  1097 304 
1319 .30n 
1528 580 
3551.    Amended  by  Laws 

1907,  p.  485,  8  1 1109 

8  3.5.53.    Amended  by  Laws 

1007,  p.  486,  8  3 llOil 

8  6028 342  I 


88  6617,6618 346 

H  6716-6718 962 

8  7315.    Amended  by  Laws 

„  1917,  p.  687...... 155 

8  7398 ;::  1^ 

CITY  CHARTERS. 

Portland,  i  400 722 

Silverton,  88  71,  135-138.'.'  971 

SPECIAL  LAWS. 
1920.  p.  5 1097 

LAWS. 
1907,  pp.   485.   486,   H   1, 

191l!  p.'  16  '. '. '. '. ". '.'.'.'.'.'. '. '.  331 

1911,  p.  378  957 

1913,  pp.  170.   175,   88   4, 

10   1097 

1913,  p.  618  715 

f3  P-?I"'  »« 982 

1917,  p.  126    1103,  1105 

1017,  p.  687  .,  155 

1917,  p.  721.  I  3 3W 

1917,  p.  754,'  I  19....:::  957 
1917,  p.  773.  8  41.  subseca. 

a,  d 967 

1919,  p.  177  338 


UTAH. 

CONSTITUTION. 

i'M.  Ill 932 

Art  8,  I  9 783 

COMPILED  LAWS  1917. 

§328 781 

I  1711 ; 779 

8  1717 851 

§  1726.    Amended  by  Laws 

191».  ch- 34,  8  1 941 

I  1813 946 

18  3112,3113.    Amended  by 

Laws  1919,  ch.  63 544 

I  3132 ! 514 

8  3140,  subsec.  3.    Amend- 

56W^  l^aws  1919,  ch.  63  934 

'  5715,  sabsec. 'ie: :::::::  59 

5848 ^ 

18  5865,6877 930 

6960 Tre 

6990 7^ 

7060 9^ 

_  7076 :s» 

§  T424 iiiS 

8  7606....... 7^ 

LAWS. 

1917,    ch.    100.     Amended 
by  Laws  1919,  ch.  63. . .  9.<M 

1919,  ch.  34 351 

1919.  ch.  34,  I  1 941 

1919,  ch.  47,  I  37. 941 

1919.  ch.  63 544,  934 


ixrASHnrGToif. 

CONSTITUTION. 

Art  2,  I  25 324 

Art  3,  I  25 324 

Art.  4,  8  13 824 

Art.  11,  8  8 324 

REMINGTON     &     BALLIN- 
GER'S  CODE. 

8  3394 900 

I  7162 239 

8  8008 908 
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REMINGTON'S  CODE  1015. 

I  171 239 

I  191 242 

§§  209-1,  209—2 321 

5  367 900 

S  983 239 

3§  4998-5011 1012 

S§  5482-5491 324 

S    6059-211 1005 

n  6250-6256 909 

|§  6550  to  6({(M— 32 aL'4 


I  7151 239 

§  8008 9P9 

h  8213-8240 324 

li  8626—13,  8626-62 901 

lAWS. 

1854,  p.  354  1012 

1889-90,  D.  379,  §  64 10X0 

1909,  p.  230  1010 

1913,  p.  412 233 

1913,  p.  412,  I  3 234 


1917,  pp.  llft-120,  IS  7,  8, 

10   329 

1917,  p.  495 1007 

1919,  p.  309   329 

1919,  pp.  310,  311,  S$  4,  6  324 
1919,  p.  312,  gS  7,  8.  .324,  329 
1919,    pp.   313,    315,    319, 

326,  Is  9,  10.  18,  28,  32  329 
1919,  pp.  321,  322,  §§  34, 

30    324 

1919,  p.  327,  §49 329 

1919,  p.  328,  S  50 324 


STIPULATIONS. 

€=>I4(7)    (Mont.)  Ck>n8trued  as  to  burden  oo 

defendant  in  quieting  title  action  to  show  land 
claimed  under  deed.— ft.  M.  Cobban  Kealty  Co. 
V.  Chicago,  M.  &  St.  P.  Ky.  Co.  of  Montana, 
-888 

STREET  RAILROADS. 

II.  REGULATION  AND  OPERATION. 

^=3l03(3)  (Kan.)  Discovered  peril  doctrine 
deiined.— Atherton  v.  Topeka  Ry.  Co.,  430. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  iS=938S. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

I.  NATURE  AND  EXTENT  OF  POWER 
IN  OENERAI.. 

€=»2  (Or.)  Attribute  of  sovereignty. — ^Brown 
V.  City  of  Silverton,  971. 

^:»20  (Or.)  Power  limited  to  persons,  proper- 
ty and  business  within  territorial  jurisdiction.— 
Endicott,  Johnson  &  Co.  v.  Multnomah  Coun- 
ty, 1109. 

II.   OONSTTTUnONAI,     REQUIRE- 
MENTS  AND  RESTRICTIONS. 

<S=>40(6)  (Mont.)  Tax  levy  on  agricultural 
lands  for  support  of  state-owned  grain  elevator 
held  not  to  violate  constitutional  uniformity. — 
State  v.  Stewart,  129. 

in.   UABILITT  OF  PERSONS  AND 
PROPERTY. 
(A)  Private  Peraonn  and  Propertr  in  Gen- 
eral. 

«=74  (Or.)  Taxable  "personal  property"  in- 
cludes tangibles  and  intangibles.— Endicott, 
.Tohnson  &  Co.  v.  Multnomah  County,  1109. 
^=79  (Wash.)  Contract  with  government  held 
not  to  make  Emergency  Fleet  Corporation 
owner,  so  as  to  exempt  materials  from  taxa- 
tion.—Sloan  Shipyards  Corporation  v.  Thurs- 
ton County,  1015. 

Apparent  owner  of  personalty  subject  to  tax- 
ation.— ^Id. 

<e=>93(l)  (Or.)  Statutes  held  not  to  tax  notes 
and  accounts  of  nonresident;  "personal  prop- 
erty."— Endicott,  Johnson  &  Co.  v.  Multnomah 
County.  1109. 

Tangible  personalty  of  nonresident  taxable 
where  located. — Id. 

€=398  (Or.)  Rule  that  personalty  follows  own- 
er is  subject  to  exception  to  prevent  injustice. 
— Endicott,  Johnson  &  Co.  v.  Multnomah  Coun- 
ty. 1109. 

Notes  at  owner's  domicile  in  another  state 
not  taxable.— Id. 

"Notes  and  accounts  due  nonresidents  may  be 
taxed  if  owner  has  "business  situs"  within 
state. — Id. 

Nonresident  manufacturer,  represented  in 
state  only  by  salesman,  has  no  business  situs. 
-Id. 

Residence  of  owner  is  prima  facie  situs  of 
personalty  for  taxation.— Id. 
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(C)   Pnbllo  Property   and   Inatltnllons. 

$=3l8l  (Okl.)  Purchaser  of  surface  of  segre- 
gated Indian  land  held  properly  assessable  in 
the  following  year.— Rose  v.  Stalcup,  396. 

V.   LEVY  AND  ASSESSMENT. 

(D)     Mode     of     AsacHsinent     of     Corporate 
Stoekt  Property,  or    Repelpta. 

<S=:»386(I)  (Utah)  Bank  deposits  assessable  as 
solvent  credits,  and  taxpayer  entitled  to  deduct 
debts.— Roberts  v.  Lynch,  930. 

(G)   Review,  Correction,  or  Settlnar  Aalde 
of   Aaeesament. 

€=>453  (Okl.).  Taxpayer  complaining  of  state 
auditor's  correction  of  assessment  has  an  ap- 
peal.— Champlin  v.  Carter,  679. 
iS=»497  (Okl.)  Correction  of  income  tax  cannot 
be  compelled  by  mandamus. — Champlin  v.  Car- 
ter, 679. 


IX. 


SALE  OF  LAND  FOR  NONPAY- 
MENT OF  TAX. 


®=»660  (N.M.)  Publication  for  tax  sale  held 
sufficient— De  Graftenreid  v.  Casaus,  728. 

XI.  TAX   TITLES. 

(A)  Title  and  Rlarhtn  ot  Pareliaaer  at  Tax 
Sale. 

<S==>734(9)  (Okl.)  Tax  deed  without  due  notice 

to  owner  did  not  convey  title.— Union  Sav. 
Ass'n  V.  Cummins,  869. 

®=742  (N.M.)  Sale  of  tax  certificate  acquired 
under  former  laws  authorized. — De  Graftenreid 
V.  Casaus,  728. 

(B)  Tax  Deeds. 

€=9750  (Okl.)  Notice  of  application  for  deed 
essential. — Union  Say.  Ass'n  v.  Cummins,  869. 

Xm.    LEGACY,     INHERITANCE,     AND 
TRANSFER  TAXES.^ 

€=>86l    (Cal.)  Liability  to  inheritance  tax  de- 
termined by  law  at  time  of  vesting  of  interest. 
— In  re  Murphy's  Estate,  46. 
€=»867(i)    (Cal.)  Transfer  to  be  subject  to  in- 
heritance tax   must   transfer   property    within 
state. — In  re  Murphy's  Estate,  40. 
€s=>878(l)    (Cal.)  Transfer  prior  to  death  held 
without  consideration,  subjecting  it  to  inherit- 
ance tax. — In  re  Murphy's  Estate,  46. 
€=>878(2)   (Cal.)  Remainder    held   subject   to 
inheritance    tax;  "vested    remainder."— In    re 
Murphy's  Estate,  46. 

TELEGRAPHS  AND  TELEPHONES. 

I.  ESTABLISHMENT,  CONSTRUC- 
TION.  AND    l^AINTENANCE. 

€=>I0(I6)  (Colo.)  Ouster  suit  Afldi  premature. 
—Mountain  States  Telephone  &  Telegraph  Co. 
v.  People,  513. 

€=»I2  (Kan.)  Connection  contract  between  sys- 
tems held  to  give  stranger  no  common-law  right 
to  connect  its  system.— Clay  County  Co.-Op. 
Telephone  Ass'n  v.  Southwestern  Bell  Tele- 
phone Co.,  747. 
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n.   REGUI.ATION    AND    OFEKATION. 

«=>26y4  [New,  vol.  7A  Key-No.  Series] 

(Kan.)  Federal  control  held>  not  to  in- 
validate service  of  summons. — Brackrille  y. 
Southwestern  Bell  Telephone  Co.,  7T3. 

TERRITORIES. 

€=>I3  (Okl.)  Oklahoma  Territory  carved  from 
Indian  Territory  became  a  separate  and  dis- 
tinct territory.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Gist,  878. 

<8s>l5  (Okl.)  Right  of  Way  Act  providing  for 
rates  for  transportation  was  abrogated  by  Or- 
ganic Act  as  to  shipments  from  Indian  Terri- 
tory into  Oklahoma  Territory. — Chicago,  R.  L 
&  P.  Ry.  Co.  V.  Gist,  878. 

$=9 1 8  (Okl.)  Commerce  between  Indian  Ter- 
ritory and  territory  of  Oklahoma  was  witl^n 
jurisdictiou  of  Interstate  Commerce  Commis- 
sion—Chicago, R.  I.  &  P.  Ry.  Co.  V.  Gist,  878. 
Interstate  Commerce  Act  covered  transporta- 
tion from  a  territory  to  a  territory. — Id. 

TORTS. 

See  Frand,  9=311-61;  Libel  and  Slander,  «s> 
7-123;  Malicious  Prosecution,  «=»21-71;  Mu- 
nicipal Corporations,  €=»840;  Negligence, 
cgs'l-lSe;  Nuisance,  4=»3;  Trover  and  Con- 
version. 

TRIAL 

See  Continuance;  Costs;  Criminal  Law,  9=s> 
640-894;    Jury;    New  Trial;    Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

I.  NOTICE  OF  TBIAI.  AND  PRELIMX- 
NART  PROCEEDINGS. 

9s»3  (Or.)  Case  proceeded  with  as  in  equity 
on  filing  of  answer  setting  out  facts  for  equi- 
table relief  .—James  v.  Ward,  1105. 


m. 


COURSE  AND  CONDTTOT  OF 
TRIAX  IN  OENEBAL. 


«=>25(7)  (Okl.)  Admissions  by  defendant  held 
to  entitle  him  to  open  and  close. — Choctaw 
Lumber  Co.  v.  Waldock,  86(i. 
<S=»29(2)  (Cal.Ajip.)  Trial  judge's  inadvertent 
statement  as  to  evidence  which  had  been  given 
not  error. — Grover  v.  Morrison,  1078. 
€=329(3)  (Cal.App.)  Court's  question  whether 
witness  was  "guessing"  at  distance  testified  to 
not  error.— Grover  v.  Morrison,  1078. 

nr.  RECEPTION  OF  EVIDENCE. 

(A\  Introdaction,  Offer,  a.nd  Admlitalon  ol 

Kvldeace  In  General. 

<8=>36  (Cal.)  Neither  proof  nor  finding  of  ad- 
mitted f.<ict  necessary. — Hutchison  v.  Barr,  799. 

(B)  Order  of  Proof,  Rebuttal,  and  Re- 
opening Cuoe. 

9=366  (Idaho)  Reopening  of  case  rests  in 
trial  court's  discretion. — ^Kinzell  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  255. 

Reopening  of  case  held  not  abuse  of  trial 
court's  discretion.— Id. 

9=372  (Wash.)  Refusal  to  reopen  case  gen- 
erally for  admission  of  defendant's  evidence  not 
abuse  of  discretion. — Clark  IJoyd  Lumber  Co. 
V.  Puget  Sound  &  C.  Ry.  Co.,  TM. 

(C)  Objection*,  Motion*  to  Strike  Oat,  and 
Bzceptlonii. 

9=383(1)  (Okl.)  Requisites  of  valid  objection 
stnted.- McDonald  v.  Strawn,  558. 

If  admissibility  of  offered  evidence  clearly  ap- 
pears on  its  face,  no  reason  for  its  exclusion  is 
necessary. — Id. 

9=383(2)  (Okl.)  General  rule  is  that  objection 
tiiat  evidence  is  "incompetent,  irrelevant,  and 


immaterial"    is    no    objection. — ^McDonald     t. 

Strawn,  558. 

V.  AROUMENTS    AND    CONDUCT    OF 
COUN8BI.. 

9=9)081/2  (Cal.App.)  Asking  jurors  as  a  body 
whether  interested  in  company  iodemnii^ing 
defendant  not  error. — Williamson  v.  Hardy,  646. 
^=>I27  (Cal.App.)  Statement  of  plaintiff's  coun- 
sel concerning  surety  for  defendant  in  negli- 
gence case  not  error. — ^Williamson  v.  Hardy, 
646. 

VI.   TAKING  CASE  OR  QUESTION 

FROM  JURT. 

(A)  ^nestiona   of  I.a«r  or  of  Faet  la  Oea- 

eral. 

9=3l4A(l)  (Okl.)  Credibility  of  witnesses  is 
for  jnry.--Quapaw  Milling  Co.  v.  Cogbum,  416. 
9=3 1 43  (Idaho)  Conflicting  evidence  on  an  ifi- 
sue  of  fact  is  for  the  jury.— Kiniell  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  255. 

9=3|43  (Okl.)  Conflicting  evidence  as  to  issue 
makes  a  question  for  jury. — Katterhenry  v.  Wil- 
liamson, 404. 

9=3 1 43  (Or.)  Differences  in  inferences  from 
evidence  for  jury.— Herrick  v.  Barzee,  141. 

(B)   Demarrer  to  Kvldenee. 

9=3 1 56 (3)  (Okl.)  Defendant's  demurrer  to 
plaintiff's  evidence  admits  its  truth. — Rennie  v. 
Red  Star  OU  Co.,  391. 

(C>  Dtanilaaal  or  Nonantt. 

9=3 1 59  (Mont.)  Direction  of  nonsnit  on  coan- 
terclaim  on  the  ground  of  variance  between  the 
pleadings  and  proof  held  warranted. — Wipf  v. 
Kelleher,  294. 

9=>I65  (Idaho)  Motion  for  nonsuit  admits 
truth  of  plaintiff's  evidence,  with  inferences. — 
McKenna  v.  Grunbaura,  919. 
^»I65  (Mont.)  Mere  claim  of  prejudice  by 
variance  does  not  authorize  nonsuit — Wilcox 
V.  Newman,  138. 

^=>I65  (Or.)  Motion  for  nonsuit  admits  truth 
of  evidence;  "demurrer  to  evidence." — Her- 
rick V.  Barzee,  141. 

(D)  Dlreetlon  of  Verdict. 

^s>l78  (Okl.)  Question  presented  on  motion 
for  directed  verdict  stated;  on  motion  to  direct 
verdict  only  the  evidence  favorable  to  the  op- 
posing party  should  be  considered. — Ferris  v. 
Holiman,  409. 

VII.   INSTRUCTIONS  TO  JURY. 

(A)   Province  ot  Court  and  Jury  In  Oea- 

eral. 

9=3191(11)  (Or.)  Charge  on  damages  not  er- 
roneous as  suggesting  that  exemplary  damages 
might  have  been  allowed  it  prayed  for. — Brown 
V.  McCloud,  57& 

9=»I93(3)  (Cal.)  Instruction  as  to  burden  of 
proving  contributory  negligence  held  erroneous 
as  indicating  court's  opinion  as  to  evidence. — 
Young  v.  Southern  Pac.  Co.,  36. 
9=3194(15)  (Kan.)  Instruction  held  not  to  in- 
vade province  of  jury. — McArthur  t.  Independ- 
ent Torpedo  Co.,  787. 

9=3)94(20)  (Kan.)  Recovery  for  wrongfnl 
discharge  a  matter  of  computation  for  trial 
court.— Manross  v.  Uncle  Sam  Oil  Co.,  619. 

(B)   Ncceaalty  and  Snbject-Matter. 

9=>2I9  (Cat.)  Instruction  requiring  "proper 
warning,"  without  specifying  any  standard,  in;i- 
proper.— Young  v.  Southern  Pac.  (3o.,  36. 

(C)   Form.  Reqnlaltea,  and  Snflleleney. 

9=3232(3)  (Cal.App.)  Instruction  as  to  recov- 
ery not  being  justified  because  of  instruction  as 
to  damages  held  not  error. — Grover  v.  Morri- 
son, 1078. 

9=>244(3)  (Colo.)  Instruction  that  jury,  in 
determining   whether    marriage    promise    had 
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been  made,  might  consider  letters  between 
parties,  was  not  objectiooable  aa  empbasizing 
the  letters.— Smillie  t.  De  Mendosa,  533. 

|D)   Aptpliembllttr   to    PleBdlnv*    and   BtI- 
denc«. 

4s»25l(8)  (Cal.)  Instruction  as  to  negligence 
not  pleaded  improper.— Young  ▼.  Southern  Pac. 
Co.,  36. 

«=>252(9)  (CaF.)  Instruction  on  last  dear 
chance  doctrine  held  improper  as  without  sup- 
port in  evidence. — Young  v.  Southern  Pac. 
Co.,  36. 

(H)  Reaaesta  or  Prar«r«> 

^=»26l  (N.M.)  Incorrect  instructions  as  to  de- 
fendant's residence,  etc.,  properly  refused.— 
First  Nat  Bank  t.  George,  1026. 

(G)   Coastraetlbn    and    Operation. 

«=>295(l)  (CaLApp.)  Instructions  to  be  con- 
sidered as  «  whole.— Williamson  t.  Hardjr,  646. 
4=>29S(I)  (Idaho)  Instructions  must  be  con- 
sidered together. — Lyons  v.  Lambrix,  356. 
®=»2S6(2)  (Kan.)  Instruction  omitting  de- 
fensive pleading  held  not  error  in  view  of  other 
instractions. — Wilaey  State  Banic  t.  Amend, 
739. 

«=»296(3)  (Or.)  Instruction  on  duty  to  em- 
ploy^ of  others  for  Employers'  Liability  Act 
approved  in  view  of  explanation. — ^Rorvilc  v. 
North  Pac.  Lumber  Co.,  331. 
®=>296(7)  (Kaa.)  Error  In  instruction  on  bur- 
den of  proof  as  to  contributory  negligence  hel<t 
cured.— Brackville  v.  Southwestern  Bell  Tele- 
phone Co.,  773. 

nc.   VERDICT. 
(A)   General    Verdict. 

^s>333  (CalJ^pp.)  Ungrsmmatical  verdict  not 
error. — Grover  v.  Morrison,  1078. 
Q=>340(5)   (Kan.)  No  reversal  for  court's  ad- 
dition of  interest  expressly   excluded  by  ver- 
dict.— Manross  v.  Unde  Sam  OU  Co.,  619. 
^s»340(9)    (Kan.)   Trial    court    may    correct 
manifest  error  in  verdit  as  to  amount  of  dam- 
ages.— Schlesener  v.  Mott,  746. 
«=>343  (Kan.)  General  verdict  held  to  signify 
that  contract  was  not  performed.— Lenox  HaU 
V.  Seelyc,  737. 

rn)  Special  Interroaratorlea  and  FIndlnaw* 
€=3349(2)  (Or.)  Submission  of  special  issues 
is  discretionary. — Horn  ▼.  Elgin  Warehouse 
Co.,  151. 

Submission  of  special  issues  held  not  abuse 
of  discretion.— Id. 

$=»359(i)  (Idaho)  Statute  providing  that  in- 
consistent spedal  finding  controls  general  ver- 
dict held  not  applicable. — Groefsema  v.  Moun- 
tain Home  Co-op.  Irr.  Co.,  356. 
$=s>359(l)  (Or.)  General  verdict  controls  un- 
less spedal  finding  is  inconsistent. — Horn  v. 
Elgin  Warehouse  Co.,  151. 
®=3362  (Idaho)  Case  properly  sent  back  to 
permit  jury  to  show  verdict  which  they  found 
and  intended  to  return. — Groefsema  v.  Mountain 
Home  Co-op.  Irr.  Co.,  366. 

X.  TRIAL  BY  COURT. 

(B)  Ftndinar*  of  Fact  and  Conelaalona 
ot  Ijavr. 

9=3391  (Cal.)  Neither  proof  nor  finding  of  ad- 
mitted fact  necessary.— Hutchison  v.  Barr,  799. 
9s»39l  (Idaho)  Findings  by  court  should  set 
out  ultimate  facts. — Fehr  v.  Haworth,  248. 
«=»393(l)  (CaLApp.)  Findings  nppd  not  be  in 
any  particular  form. — Stoner  v.  Security  Trust 
Co.,  500. 

€=9396(4)  (Utah)  Finding  as  to  value  of  prop- 
erty in  absence  of  any  allegation  or  evidence 
as  to  value  held  reversible  error. — Staheli  v. 
Adams,  781. 

«=»397(l)  (Cal.App.)  Specific  findings  not  nec- 
essary as  to  affirmative  evidentiary  matters  al- 
leged in  answer.— Borgmeyer  t.  Solomon,  1043. 


^s»397(5)  (Cal.App.)  Finding  on  ultimate  fact 
makes  other  findings  unnecessary.— Gillons  v. 
Turner  OU  Co.,  185. 

XI.   WAIVER   AITD    OORREOTIOlf   OF 
IRREGITI.ARITIES   AND   ERRORS. 

^^3419  (Idaho)  Motion  for  nonsuit  is  not  re- 
viewable when  evidence  for  defen.se  afterwards 
introduced. — Groefsema  v.  Mountain  Home  Co- 
op. Irr.  Co.,  356. 

TROVER  AND  CONVERSION. 

n.   ACTIONS. 

(C)   Bvldence. 
®=>40(l)    (Cal.App.)   Circumstantial     evidence 
of  receipt  and  conversion  admissible.— Bhum- 
gara  v.  Gazvini,  854. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

I.   CREATION.   EXISTENCE,  AND   VA- 

LIDITT. 

(A)  Bzpreaa    Trnats. 

®=»I7,  18(5)  (Kan.)  Parol  agreement-by  moth- 
er to  reconvey  to  son  held  insufficient  to  create 
trust  under  statute. — Silvers  v.  Howard,  1. 
<8=9l7,    18(5)    (Or.)    Oral  agreement  to  hold 
land  subject  to  conveyance  when  directed  held 
void. — Chance  v.  Weston,  155. 
€=»30'/2(l)   (Kan.)  Agreement  held  to  create 
a  "trusr'  and  not  a  "partnership."— Home  Lum- 
ber Co.  V.  Hopkins,  601. 
$=s»43(2)   (Kan.)  Grantor  may  not  show  parol 
agreement,  in  absence  of  fraud,  etc.,  except  in 
cases    involving    purchase    money.— Silvers    v. 
Howard,  1. 

€=:»44(l)    (Utah)  Evidence  held  to  show  land 
was  held  in  trust. — Matson  v.  Matson,  943. 
(S=>6I(2)   (Or.)  When  testamentary  in  charac- 
ter, could  not  be  executed  after  death  of  donor. 
— Chance  v.  Weston,  155. 

(C)  Conatmetlve  Trnata. 

^=>96  (Kan.)  Mere  repudiation  of  trust  under 
oral  agreement  does  not  constitute  fraud. — 
Silvers  v.  Howard,  1. 

<3s»l02(l)  (Kan.)  Breach  of  confidenco  may 
amount  to  constructive  fraud  giving  rise  to  a 
trust  by  implication.— Silvers  v.  Howard,  1. 
^=»i09_  (Kan.)  Oral  agreement  between  fidu- 
daries  insufficient,  standing  alone,  to  raise  im- 
plication of  trust. — Silvers  v.  Howard,  1. 
^^110  (Kan.)  Oral  agreement  between  fidu- 
ciaries insufficient,  standing  alone,  to  raise  im- 
plication of  trust— Silvers  v.  Howard,  1. 

Evidence  held  to  sustain  trust  arising  by  im- 
plication on  conveyance  by  a  sou  to  mother. 
-Id. 

IV.   MANAGEMENT     AND     DISPOSAX 
OF  TRUST  PROPERTY. 

€=>2I0  (Kan.)  Bondholders  are  not  Ifidividu- 
ally  liable  for  obligations  of  trust. — Home  Lum- 
ber Co.  V.  Hopkins,  601. 

UNITED  STATES. 

See  Territories. 

USURY. 

I.  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)  Nntnre  and  Valldltr. 

®=s>l2  (Okl.)  Whether  usury  was  charged  b> 
collateral  instruments  or  devices  held  a  ques- 
tion of  intent. — Holt  T.  JQtna  Building  &  Loan 
Ass'n   872. 

€=378  (Okl.)  Where  usury  is  reserved  by  con- 
tract, but  not  paid,  the  only  penalty  is  the  for- 
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feiture  of  entire  interest. — Union  Sav.  Asa'n  t. 
Cummins,  868. 

(B)   Rlarhts  and  Remedlea  of  Parties. 

*=>95  (Wash.)  Party  seeking  to  be  relieTed 
must  return  what  he  has  received. — Cuddy  v. 
Sturtevant,  009. 

n.  PENALTIES    AND    FORFEITURES. 

<S=>I34  (Wash.)  Waterworks  bonds  of  city  not 
subject  to  penalty  provisions. — Cuddy  T.  Stur- 
tevant, 909. 

VENDOR  AND  PURCHASER. 

See'  Sales. 

I.  REQUISITES  AND   VAIJDITT   OF 
CONTRACT. 

®:=>3  (4)  ( Utah)  Contract  heldi  a  sale  and  not  an 
option. — Manning  v.  Day,  779. 
<&=>I3  (Cal.App.)  Disclaimer  by  party  not  hav- 
ing interest  no  consideration  for  oral  promise 
to  deed  land.— Schwarz  v.  Bohle,  819. 
®=934  (Cal.  App.)  Vendor,  misrepresenting 
frontage  of  lot  without  fraudulent  intent,  guilty 
of  constructive  fraud.— De  Bairos  v.  Barlin, 
188. 

^:937(4)  (Colo.)  Representations  as  to  water 
supply  held  not  ground  for  rescission,  where 
purchaser  personally  investigated. — Madsea  T. 
Carpenter,  528. 

n.  CONSTRUCTION    AND    OPERA- 
TION OF  CONTRACT. 

^»79  (Utah)  Condition  on  which  price  became 
payable  held  performed.— Manning  v.  Day,  779. 

m.   MODIFICATION   OR   RESCISSION 

OF    CONTRACT. 

(A)  By  AKreement  of  Parties. 

^»85  (Or.)  No  agreement  for  rescission  of 
contract  shown.— James  v.  Ward,  1105. 

Taking  of  pos8e.s«ion  by  vendor  on  abandon- 
ment by  purchaser  not  mutual  rescission. — ^Id. 

(B)  RescUslon  by  Vendor. 

^=395(2)  (Cal.)  Acceptance  of  overdue  in- 
stallments does  not  eliminate  provision  that 
time  is  of  essence. — De  Bairos  v.  Barlin,  188. 
^=397  (Idaho)  Vendor  held  not  entitled  to  lor- 
feit  purchaser's  interest  or  sue  for  price  with- 
out tendering  deed  and  abstract.— Walsh  v. 
Coghlan,  252. 

<@=9lOI  (Cal.)  Where  acquiescence  by  vendor 
is  sufficient  to  justify  an  inference  of  waiver 
of  condition  regarding  forfeiture  as  matter  of 
fact,  it  is  revived  by  notice  to  vendee. — De 
Bairos  v.  Barlin,  188. 

(C)  Resclaalon  by  Parchnaer. 

€=3107  (Cal.App.)  Motive  of  vendee  in  re- 
scinding not  inquired  into. — De  Bairos  v.  Bar- 
lin, 188. 

€=3113  (Cal.App.)  Variance  between  actual 
and  renresentcd  description  of  land  held  to  war- 
rant rescission. — De  Bairos  v.  BarUn,  188. 
€=»II4  (Or.)  Bight  to  rescind  for  fraud  waiv- 
ed by  treating  contract  in  force. — James  v. 
Ward,  1105. 

®=>l  18  (Cal.)  Vendee  in  default  may  rescind 
contract  for  fraud  or  mistake. — De  Bairos  t. 
•BarUn,  188. 

IV.  PERFORMANCE    OF    CONTRACT. 

(D)   Payment  of  Pnrckaae  Money. 

€=9l72  (Colo.)  Installment  contract  construed 
to  call  for  interest  on  "unpaid  part  of  purchase 
price,"  not  on  whole  of  initial  balance. — San 
Luis  Valley  Building  &  Loan  Ass'n  v.  Holbert. 
428. 

<&=>I85  (Cal.App.)  Inexcusable  failure  to  make 
payment  under  contract  terminates  it.— Darter 
T.  Schuyler,  827,  J 


V.  RIGHTS   AND   UABIZJTIES    OF 

PARTIES. 

(C)  Bona  Fide  Fnrchasera. 

@=>244  (Cal.App.)  Husband's  paramour,  to 
whom  he  conveyed  property,  held  to  have 
knowledge  of  his  fraud.— Patterson  v.  Patter- 
son, 483. 

VI.   REMEDIES  OF   VENDOR. 
(A)    liien   and  Rcoovery   of   JLand. 

$=»273  (Idaho)  Vendor  may  sue  to  foreclose 
purchaser's  interest  without  tendering  deed  and 
abstract,  \>ut  is  not  entitled  to  attorney's  fee. 
—Wash  V.  Coghlan,  252. 

€=»285(5)  (Idaho)  Vendor  may  sue  to  fore- 
close purchaser's  interest  without  tendering 
deed  and  abstract,  but  is  not  entitled  to  attor- 
ney's fee.— Wash  v.  Coghlan,  252. 
$s>294  (Or.)  Attoruey's  fees  decreed  in  suit 
to  foreclose  contract  of  sale  should  be  estimat- 
ed only  on  the  amount  due.— Jamea  v.  Ward, 
1105. 

<S=>296  (Cal.App.)  Purchaser  in  default  can- 
not maintain  equitable  defense  against  seller's 
ejectment. — Hincksman  v.  Delaconr,  832. 

Purchasers  must  either  perform  or  rescind. 
—Id. 

.(B)  Actions  tor  Pnrchaite  Money. 

€=>303  (Idaho)  Vendor  held  not  entitled  to 
forfeit  purchaser's  interest  or  sue  for  price 
without  tendering  deed  and  abstract.— Wash  v. 
Coghlan,  252. 

<@=>303  (Kan.)  That  vendor  refused  to  permit 
reasonable  examination  of  abstract  was  a  de- 
fense to  suit  for  price.— Wilsey  State  Bank 
V.  Amend,  739. 

VENUE. 

III.  CHANGE    OF   VENUE    OR    PIACE 
OF    TRIAL. 

€=»49(l)  (Mont.)  Disqualified  judge  without 
power  to  gr.-int  change  of  venue  uudess  judge 
called  in-  foils  to  appear.— Slate  v.  District 
Court  of  Fourth  Judicial  Dist.,  Ravalli  County, 
1K5. 

€=975  (Mont.)  Disqualified  judge  granting 
change  of  venue  must  make  an  order  showing 
reason.— State  r.  District  Court  of  Fourth 
.Judicial  Dist..  Ravalli  County,  133. 
<S=>78  (Cal.App.)  Order  transferring  cause  to 
other  county  deprived  court  of  all  jurisdiction. 
— Searcy  v.  Superior  Court  of  Humboldt  Coun- 
ty. 202. 

<S=>79  (Cal.App.)  On  order  changing  place  of 
trial,  clerk  is  reouired  to  transmit  pleadings 
and  papers  despite  appeal  or  subsequent  mo- 
tion.—Searcy  V.  Kay,  40. 

VERDICT. 

See  Trial,  ig=>333-^62. 

WAR. 

<S=34  (Mont.)  Intent  in  publishing  language 
calculated  to  cause  resistance  to  authorities 
immaterial. — State  T.  Smith,  1()7;  Same  v. 
Dunn,  121. 

Instruction  on  intent  given  in  sedition  case 
too  broad,  including  intent  to  publish. — Id. 

Defendant,  chained  with  publishing  article 
likely  to  cause  resistance  to  authorities,  should 
be  allowed  to  show  intent— Id. 

Ofliccr  of  corporation  publishing  seditious  ar- 
ticle liable,  if  he  could  have  prevented  it. — ^Id. 

Ijcgislatnre  may  define  limits  of  freedom  of 
speech  and  press. — Id. 

All  publications  of  inflammatory  language  not 
necessarily   seditious. — Id. 

Whether  language  was  calculated  to  inflame 
resistance  to  authority  is  for  jury. — Id. 

Publication  of  inflammatory  article  to  mem- 
ber of  state  council  of  defense  not  seditious. 
-Id. 
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«=:>  158(2)  (Cal.)  Right  to  use  water  confined 
by  agreement  to  land  owned  by  party  within 
certain  townsliips.— Title  Inanrance  &  Trust 
Co.  V.  MUler  &  Lux,  433. 

IX.   PUBLIC  WATER  SUPPLY. 

(A)   Domestic  and    IHnnlctpal  Purposes. 

«=l83'/2  (Or.)  Irregularities  in  ballot  title 
and  numoera  keld  not  to  invalidate  election  of 
officers  of  water  diHtrict. — State  v.  Parkey,  319. 
®=>I88(3)  (Cal.)  Railroad  Commissiou  could 
not  compel  operation  of  waterworks  at  a  loss 
after  abandonment  thereof.— Lyon  &  Hoag  t. 
Railroad  Commission,  795. 

(B)  Irrlsatlon  and  Other  Asrloaltnral 
Purposes. 

®=>2I6  (Cal.)  Act  providing  for  water  districts 
and  for  inclusion  of  lands  without  notice  not 
unconstitutional.— People  v.  Lake  County  Wa- 
ter Dist.,  630. 

®=>2I7  (Or.)  Water  master  must  preserve 
priorities  and  quantities, consistently  with  duty 
of  water. — Nault  v.  Palmer,  346. 
€=^225  (Or.)  In  confirmation  proceedings  to 
organize  irrigation  district,  court  should  exam- 
ine all  questions,  whether  discussed  or  not. — 
Board  of  Directors  of  Medford  Irr.  Dist.  v. 
mil,  957. 

Court  may  coiifirm  irrigation  district  as  to 
nonappearing  parties  without  notice. — Id. 

Court  without  statutory  notice  may  confirm 
irrigation  district  as  against  party  appearing. 
—Id. 

€=»226  (Cal.)  Act  for  organization  of  water 
district  precludes  inclusion  of  land  not  within 
boundaries  shown  in  petition.— People  y.  I^ke 
County  Water  Dist.,  630. 

Act  for  incorporation  of  water  districts  per- 
mits supervisors  to  exclnde  within  purposed  dis- 
trict lands  to  extent  stated. — Id. 

Water  district  to  which  lands  other  than 
shown  in  petition  were  added  not  properly 
organized.— Id. 

®s>226  (Or.)  Lands  can  be  eliminated  from 
district  only  by  strictly  following  statutory 
proceedings. — Board  of  Directors  of  Medford 
Irr.  Dist.  v.  HiU,  037. 

<S=>227    (Cal.App.)    New    construction    under 
Wright    Irrigation    Act    rests    on    adoption    of 
plans  by   owners.— Buschman  v.  Tnrlock  Irr. 
Dist,  491. 
«=3228iA  [New,  vol.    IDA    Key-No.  Series] 

(Cal.App.)  Evidence  held  to  sustain  find- 
ing of  damages  in  amount  of  bond  to  irrigation 
district  from  improper  wiork. — Oakdale  Irr. 
Dist.  V.  Beard,  224. 

Defects  in  irrigation  district  contract  not  de- 
fense to  contractor  and  surety  sued  on  bond. 
—Id. 

Recitals  of  second  bond  evidence  that  con- 
tractor had  not  performed. — Id. 
<S=9230(I)  (Or.)  Order  for  irrigation  district 
bond  election  must  state  general  purpose. — 
Board  of  Directors  of  Medford  Irr.  Dist.  v. 
Hill,  957. 

Change  in  irrigation  district  law  held  not  to 
authorize  bond  election  without  stating  pur- 
pose.—Id. 

Purpose  of  district  bonds  need  be  stated  only 
generally. — Id. 

Bonds  issued  on  insufficient  resolution  call- 
ing election  helef  invalid. — Id. 
^=>263  (Idaho)  Evidence  of  date  for  delivery 
of  water  for  irrigation  was  admissible. — Groef- 
sema  v.  Mountain  Home  Co-op.  Irr.  Co.,  :J56. 

In  action  for  damages  evidence  of  failure  to 
deliver  water  between  certain  dates  held  ad- 
missible.— Id. 

Evidence  held  competent  to  show  breach  of 
I  obligation  in  water  deed. — Id. 

Evidence  sustaining  judgment  for  damages  for 
I  failure  to  furnish  water  called  for  by  deeds. 
I -Id. 


(Mont.)  Seditious  remark  not  necessarily 
offense,  unless  calculated  to  bring  government 
into  contempt.— State  v.  Diedtman,  117. 

Whether -defendant's  remarks  were  calculated 
to  bring  gqvernment  into  contempt  is  for  jury. 
—Id. 

In  a  prosecution  for  sedition,  the  particular 
charge  should  be  submitted,  and  mere  general 
instructions  insufficient. — Id. 
<Sx=»ll  (Wash.)  Void  marriage  to  alien  encmj 
does  not  toll  limitation  statute.— Beyerle  v. 
Bartsch,  230. 

WATERS  AND  WATER  COURSES. 

See  Drains;    Navigable  Waters. 

II.  NATURAL  'WATER   COURSES. 

(A)   Riparian  Hlvhts  In  General. 

«=>39  (Cal.)  Only  tracts  acquired  by  single 
conveyance  from  state  and  abutting  on  stream 
entitled  to  riparian  rights.— Title  Insurance  & 
Trust  Co.  v.  Miller  &  Lux,  433. 
$=>40  (Cai.)  Bight  of  riparian  proprietor  as 
against  appropriators  extends  to  entire  stream. 
—Title  Inaurance  &  Trust  Co.  v.  Miller  &  Lux, 
433. 

VI.  APPROPRIATION  AND  PRE- 
SCRIPTION. 

«=3l33  (Idaho)  Hostile  diversion  of  water  from 
another's  ditch  cannot  initiate  a  water  right 
— Rabido  v.   Furey,  73. 

^=>I37  (Or.)  Diversion  of  water  not  continued 
for  10  years  did  not  give  vested  right  to  divert- 
er.— Miller  v.  Conley,  301. 

<S=»I40  (Idaho)  Priority  of  appropriation  de- 
pends on  application  to  a  beneficial  use.— Rabido 
V.  Furey,  73. 

41=3 142  (Idaho)  Rights  under  a  water  license 
are  confined  to  waters  described  in  application. 
—Rabido  v.  Furey,  73. 

€=>I44  (Or.)  One  having  use  of  water  cannot 
benefit   junior   tract   to   injury   of  intermediate 
user. — Nault  v.  Palmer,  34G. 
«=9l52(5)    (Cal.)  Defendant's    claim    of    lien 
Arid  proper  for  amendment  in  action  to  quiet 
title  to  water  right— Title  Insurance  &  Trust 
Co.  V.  Miller  &  Lux,  4,S3. 
€=>I52(5)   (Or.)  Answer  insufficient  to  confer 
on  defendant  in  suit  to  quiet  title  any  right  to 
water  claimed.— Miller  v.  Conloy.  301. 
^=3l52(8)    (Cal.)  Evidence     held    to     sustain 
conclusion    plaintiff    entitled    to    per    cent,    of 
waters  allotted  under  settlement  agreement. — 
Title  Insurance  &  Trust  Co.  v.  Miller  &  Lux, 
483. 

4s9l52(ll)  (Or.)  Court  determining  priorities 
could  not  establish  rule  of  evidence  or  prescribe 
penalties  in  advance.— Nault  v.  Palmer,  346. 
€=»l52(i2)  (Or.)  Supreme  Court  cannot  af- 
fect water  master  in  his  absence  as  party. — 
Nault  V.  Palmer,  846. 

VII.  OONVETANOES   AND   CON- 
TRACTS. 

<S=s>l54(l)  (Cal.App.)  Water  right  fteld  appur- 
tenant to  land,  though  represented  by  stock  In 
mutual  company. — Woodstone  Marble  &  Tile 
Co.  V.  Dunsmore  Canyon  Water  Co.,  213. 
€s3l56(l)  (Or.)  One  may  retain  his  water 
right  and  alienate  the  ditch  by  means  of  which 
he  enjoys  it. — O'Ncil  v.  Twohy  Bros.  Co.,  306. 
^=>I56(2)  (Or.)  Owner  who  conveyed  his 
rights  in  water  ditch  could  not  recover  damages 
for  its  destruction — O'Neil  v.  Twohy  Bros.  Co., 
306. 

®=>I56(4)  (Cal.App.)  Obvious  easement  im- 
pliedly retained  by  grantor  of  portion  of  land. 
— Palvutzian  v.  Terkanian;  503. 
$=»I58(I)  (Cal.)  Agreement  not  describing 
land  too  uncertain  to  establish  riparian  rights. 
— I'itle  Insurance  &  Trust  Co.  v.  MiUer  & 
Lux,  433. 
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WILLS. 

See  Descent  and  Distribution;   Executors  and 
Administrators. 

H.   TESTAMENTARY   CAPACITY. 

*=>55(l)  (Wash.)  Testamentary  incompetency 
not  shown  by  evidence.— White  v.  White,  1003. 

IV.   REQUISITES    AlTD    VALIDITY. 
(B)   Form  and  Contents  of  Instrnments. 

<&=>I06  (Kan.)  Description  in  devise  stating 
ownership  and  location  sufficient— Brookens  v. 
Brooliens,  764. 

(C)   Rzecntion. 
^=>I2I   (Cal.)  Attestation    on    separate    sheet 
after  blank  space  does  not  invalidate.— In  re 
Moro's  Estate,  168. 

Attestation  clause  must  follow  testator's  sig- 
nature so  as  to  occur  at  "end  of  the  will."— Id. 
<&=I23(3)  (Cal.)  Substantial  compliance  with 
statutory  requirements  as  to  execution  essen- 
tial.—In  re  Moro's  Estate,  168. 

(F)  lli«talce,  Vndlae  Influence,  and  Frand. 

«73l66(l)  (Wash.)  Undue  influence  not  shown. 
—White  V.  White,  1003. 

VI.   CONSTRUCTION. 

(A)  General    Rnlea. 

<S=»440  (Cal.)  Construed  according  to  testa- 
tor's intent  as  found  in  language.— In  re  Phelps' 
Estate,  17. 

®=5447    (Cal.)    Construction  causing   gifts    to 
vest  favored.— In  re  Phelps'  Estate,  17. 
<S=3448   (Cat.)   To  be  given  an  interpretation 
which  makes  it  operative.- In  re  Phelps'  Es- 
tate, 17. 

(B)  Natnre  of  Bstates   and  Intereata  Cre- 
ated. 

«=»6I6(7)  (Okl.)  Construed  to  give  fee  to 
wife  with  power  to  mortgage  realty,  and  con- 
tingent remainder  over  to  her  minor  children. 
— Roberson  v.  Hurst,  402. 

Vn.   RIGHTS  AND  UABUJTIES  OF 
DEVISEES  AND  LEGATEES. 

(O)  0«bta   of  Teatator   and   Incnmbraneea 
on  Property. 

«=3832  (Cal.)  Property  not  disposed  of  by  will 
must  first  be  resorted  to  for  payment  of  claims. 
—In  re  HaU's  Estate,  364. 

Charges  against  estate  held  properly  de- 
ducted from  lapsed  legacies.— Id. 


WITNESSES. 

See  Depositions;  Evidence, 

I.  ATTENDANCE,  PRODUCTION  OP 
'  DOCUMENTS,  AND   COM- 
PENSATION. 

^=>I4  (Or.)  Witness  may,  but  is  not  required 

to,  demand  double  fees  in  advance. — ^Brown  v. 

McCloud,  578. 

<S=>2I    (Kan.)   Court  granting  a  divorce  could 

not  require  officer  of  society  having  custody  of 

child  to  disclose  its  whereabouts. — In  re  Hos- 

ford,  7C.5. 

^=>24  (Or.)  Witness  may,  but  Is  not  required 

to,  demand  double  fees  in  advance.— Brown  v. 

McCloud,  578. 

H.   COMPETENCY. 

(A)    Capacity   and    Qnallflcntions    la   Gen- 
eral. 

«=s>53(J)  (CaLApp.)  Wife's  testimony  in  hus- 
band s  behalf  admissible  to  show  alienation  of 
affection.- Pratt  v.  Hurrold,  372. 


(C)  Teatlnony  of  Partiea  or  Peraoaa  in- 
tereated,  tor  or  aKalnat  Repreaenta- 
tlvea,  Snrvlvora,  or  Sneceaaora  In  Title 
or  Interest  of  Peraona  Deceaaed  or  In- 
competent. •— 

«ss>l38  (Cal.App.)  Statute  excluding  testi- 
mony in  action  against  decedent's  estate  applies 
only  to  parties  and  assignors.— Bajless  v.  Keed, 

€=>I40(9)  (Cal.App)  Wife  not  incompetent 
because  of  interest  in  husband's  action  against 
decedent's  estate  to  recover  for  her  services.— 
Bnylefjs  v.  Reed.  211. 

<e=s»i43(5)  (CaLApp.)  Wife  not  incompetent 
as  assignor  of  husMind  in  his  action  against  de- 
cedent's estate  to  recover  for  wife's  services. 
— Bayless  v.  Reed,  211. 

«=>I60(2)  (Kan.)  Witness  held  not  so  con- 
nected with  transaction  between  decedent  and 
another  as  to  exclude  his  testimony.— Robert- 
son V.  Wangler,  788. 

<g=>167  (Cal.)  Plaintiff  cannot  teHtify  as  to 
correctness  of  book  accontat  against  decedent. 
— Tipps  V.  Landers,  173. 

^»I78(3)    (Kan.)   Incompetency  to  testify  to 
transactions  with  decedent  held  waived  by  cross- 
examination.— Robertson  V.  Wangler,  788. 
«=>  1831/2  [New,  vol.  9  Key-No.  Series] 

(N.M.)  Rule  precluding  verdict  against 
administrator  on  oposing  party's  evidence  un- 
less corroborated  tCel4  not  to  apply  where  de- 
ceased maker's  signature  is  admitted.— Citi- 
zens' Nat  Bank  of  Roswell  v.  Bean,  1018. 

(D)  Conlldentlal  Kelatlona  and  Prlvli«K«d 
Comninnl«atlona. 

®=»2I7  (Kan.)  Grantee  of  deceased  incompe- 
tent held  not  entitled  to  object  to  testimony 
of  grantor's  physician  as  to  capacity. — ^Flack 
V.  Brewster,  616. 

®=»2I9(4)  (Kan.)  Testimony  of  physician  as 
to  deceased  patient's  mental  capacity  may  be 
admitted  where  heirs  waive  statutory  privi- 
lege.—Flack  V.  Brewster,  616. 

m.   EXAMINATION. 
(A)  Taking  Testimony  la  General. 

«=>253(3)  (CaLApp.)  Use  of  memorandum  by 
witness  to  refresh  memory  as  to  dates  and  oth- 
er details  not  error.- People  v.  Majors,  636. 
«=>255(7)  (Utah)  Partnership  book  entries 
authenticated  by  party  may  be  used  to  retresb 
recollection. — ^Matson  v.  Matson,  943. 
<S=>25S(I0)  (Utah)  Partnership  book  entries 
authenticated  by  party  admissible  and  may  be 
used  to  refresh  recollection. — ^Matson  v.  Mat- 
son,  943. 

C=>238  (Mont.)  Where  witness  testified  from 
written  memorandum,. it  was  improper  to  deny 
a  cautionary  instmction.— State  v.  Diedtman. 
117. 

$=>259  (Mont.)  Where  proper  foundation  laid, 
stenographer  may  testify  from  transcript.— 
State  V.  Smith,  107;   Same  v.  Dunn,  121. 

Where  stenographer  attempts  to  testify  from 
transcript  preliminary  examination  should  be 
allowed. — Id. 

(B)   Croaa-Bxamlnation   and   Re-exanana- 
tlon. 

«=>270(2)  (Mont.)  Cross-examination  as  to 
statements  concerning  check  given  in  payment 
incompetent  immaterial,  or  attempt  to  vary 
writing.— Montana  Live  Stock  &  Loan  Co.  v. 
Stewart  985. 

<&=327i(l)  (Mont.)  Where  stenographer  at- 
tempts to  testify  from  transcript  preliminary 
examination  should  be  allowed. — State  v.  Smith, 
107;  Same  v.  Dunn,  121. 
<e=274(2)  (Okl.Cr.App.)  Character  witness 
may  be  cross-examined  as  to  reports  of  act<i 
inconsistent  with  good  character  previous  to 
crime  charged. — Jones  v.  State,  887. 
i@=3275(2)  (Or.)  In  action  for  breach  of  war- 
ranty of  seed  wheat,  plaintiff  can  be  asked  on 
cross-examination  how  much  he  paid. — Horn  v. 
Elgin  Warehouse  Co.,  151. 
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9:»286(4)  (Cal.)  Redirect  examination  of  wit- 
ness, who  saw  deceased  after  he  had  been  as- 
saulted and  before  death,  held  warranted. — 
People  T.  Wolff,  22. 

IV.   CREDIBILITT,  mPEAOHMEKT, 

GOITTRAOXOTION,  AHD  COR- 

ROBOBATIOir. 

(A)   In  General. 

«=>330(l)  (Mont.)  Broad  cross-examination 
allowedj  where  only  means  of  ascertaining 
credibibtjr.— State  v.  Diedtman,  117. 

(B)  Charaeter  and  Conduct  of  'Witness. 

«=>350  (Mont.)  Credibility  may  be  attacked  by 
cross-examination  showing  conviction. — State  v. 
Smith,  107;  Same  v.  Dunn,  121. 
9=»3SiB  (CaJ.App.)  Cross-examination  of  im- 
peaching witness  as  to  drunkenness  Aeld*  prop- 
er.— Grover  v.  Morrison,  1078. 

(B)    Contradiction    and    Corroboration    of 
'Wltnesa. 

^a405(l)  (Mont.)  Collateral  answer  on  croes- 
, examination  as  to  character  is  binding.— State 
T.  Diodtman,  117. 

Collateral  nature  of  question  dei>ends  on 
whether  it  could  be  proved  by  opposite  party 
in  chief. — ^Id. 

WORDS  AND  PHRASES. 

"Accident."— Tuttle  v.  Pacific  Mut.  Life  Ina. 
Co.   (Mont.)   993. 

"Accounting."— Apple  v.  Smith   (Kan.)   8. 

"Actionable  negligence." — St.  Louis  San  Fran- 
cisco Ry.  Co.  V.  Jones  (Okl.)  385;  Quapaw 
Mining  Co.  t.  Cogburn  (Okl.)  416. 

"Adverse  party." — Hubbard  v.  Jurian  (Cal. 
App.)  1052. 

"Agricultural  in  character." — State  v.  Stewart 
(Mont.)  129. 

"Agricultural  lands." — State  v.  Stewart  (Mont) 
129. 

"Agriculture."— State  v.  Stewart  (Mont.)   129. 

"Annulment."— Vaughn  ▼.  Fey  (Cal.  App.) 
1041. 

"Arising  out  of  and  in  course  of  employment." 
— Willis  v.  State  Industrial  Commission 
(Okl.)  92. 

"Arising  out  of  employment." — Continental 
Casualty  Co.  v.  Industrial  Ace.  Commis- 
sion (Cal.  App.)  849. 

"Articles  necessary  for  wife's  support" — Sum- 
ner V.  Mohn  (Cal.  App.)  308. 

"Attempt"— State  v.  Crawford    (Aria.)   422. 

"Average  weekly  wage." — State  Road  Commis- 
sion V.  Industrial  Commission  of  Utah 
(Utah)  544. 

"Beneficially  interested." — State  v.  District 
Court  of  Second  Judicial  Dist.  in  and  for 
Silver  Bow  County  (Mont.)  295. 

"Bill  of  lading."— Pioneer  Fruit  Co.  v.  South- 
ern Pac.  Co.   (Cal.  App.)  50. 

"Building  and  loan  association." — Holt  v.  .^t- 
na  Building  &  I>oan  Ass'n  (Okl.)  872. 

"Business  situs." — Endicott,  Johnson  &  0>.  t. 
Multnomah  County  (Or.)  1109. 

"City."— State  Board  of  Land  Cam'rs  v.  Ririe 
(Utah)  59. 

"Collateral  attack."— Pettis  ▼.  Johnston  (Okl.) 
681. 

"Common."— Daniel  v.  Moncure  (Mont)  983. 

"Common  carrier."— State  v.  Crosson  (Idaho) 
922. 

"Community  property."— Clifford  v.  Lake  (Ida- 
ho) 714. 

"Construction."— Pettis  v.  Johnston  (Okl.)  681. 

•"Constructive  notice." — Raisch  v.  Helfrich  (Cal. 
App.)  848. 

■"Contract  of  record."— Erickson  ▼.  Erickson 
(Cal.  App.)  464. 

^'Corporation.  —Home  Lumber  Co.  T.  Hopkins 
(Kan.)  601. 


"Course   of   employment."— State   Road   Com- 
mission T.  Industrial  Commission  of  Ut^ 

(Utah)  544. 
"Court  en  banc."— Mountain  States  Telephone 

&  Telegraph  Co.  v.  People  (Colo.)  513. 
"Courts  of  record."- State  v.  District  Court  of 

Second  Judicial  Dist.  in  and  for  Silver  Bow 

County  (Mont)  295. 
"Demurrer   to   evidence."— Herrick    v.    Barzee 

(C*.)  141. 
"Doing   of   business."— Home   Lumber   Co,  v. 

Hopkins   (Kan.)  601. 
"Election  of  remedies."— Vose  v.  Penny  (Okl.) 

97. 
"End  of  the  will."— In  re  Moro's  Estate  (Cal.) 

168 
"Ertate  in  fee."— Chance  v.  Weston  (Or.)  155. 
"Exchange."— State    v.    Underwood    (Okl.    Cr. 

App.)  281. 
"Extreme     cruelty."— McCahan     v.     McCahan 

(Cal.  App.)   460. 
"Fee."— Chance  v.  Weston  (Or.)  155. 
"Final  judgment"- In  re  Jones'  Estate  (Utah) 

783. 
"Gift."— Hynes  v.  White  (Cal.  App.)  me. 
"Grand  larceny."- Ex  parte  Bayles  (Cal.  App.) 

1034. 
"Gross  negligence."— Schmidt  T.  Pursell   (Cal. 

App.)  846. 
"Guaranty."— Kclley     v.      Goldschmidt      (Cal. 

App.)  55. 
"Implied  contract"— Tulsa  Fuel  &  Mfg.  Co.  v. 

Gilchrist  DriUing  Co.  (Okl.)  399. 
"Implied  contract  arising  out  of  written  instru- 
ment."—Pioneer    Mining    &    Ditch    Co.    v. 

Davidson    (Wash.)    242. 
"Imprisonment  for   debt."— Ex   parte  Johnson 

(Cal.  App.)  852. 
"Including  wrongful  acts."— Johnson  t.  Monson 

(Cal.)  6.35. 
"Incumbrance."— Winn  v.  Taylor   (Or.)   342. 
"Institute."— Brown  v.  City  of  Portland  (Or.) 

722. 
"Judgment    roll."— Pettis    v.   Johnston    (OkL) 

681. 
"Judgment  void  on  face."— Pettis  ▼.  Johnston 

(Okl.)  681.    ■ 
"Jurisdiction."— Pettis  v.  Johnston   (Okl.)   681. 
"Law." — Ex  parte  Johnson  (Cal.  App.)  852. 
"Look  after.'*— SIcDonald  v.  Strawn  (Okl.)  558. 
"Mandate."- Maddock  v.  Riggs  (Kan.)  12. 
"Mayhem."— People  v.  Nunes   (Cal.  App.)  486. 
"Misfeasance." — Maddock  v.   Riggs    (Kan.)    12. 
"Moral    turpitude."- In    re    Cruickshank    (Cal. 

App.)  ims. 

"Motion."— Oenardini  v.  Kline   (Ariz.)   568. 
"Motion  in  arrest  of  judgment."— State  v.  Un- 
derwood (Okl.  Cr.  App.)  281. 
"Municipal    affairs." — People    v.    City   of    San 

Bernardino  (Cal.  App.)  482. 
"Mutual,    open    and    current    account" — Sugar 

Loaf    Orange    Growers'    Ass'n    v.    Skewea 

(Cal.  App.)  1076. 
"Natural    channel."— Rabido    v.    Furey     (Ida- 
ho) 73. 
"Navigable     stream."- Logan     ▼.     Chas.     K. 

Spaulding  Logging  Co.  (Or.)  349. 
"Necessaries."- Sumner  v.  Mohn   (Cal.  App.) 

368. 
"Nonfeasance."— Maddock  v.  Riggs  (Kan.)   12. 
"Ordinary  care."- Herald  v.  Smith  (Utah)  932. 
"Partnership." — Home  Lumber  Co.  v.  Hopkins 

(Kan.)  601. 
"Personal  indignities." — Steele  v.  Steele   (Or.) 

716. 
"Personal  property."- Endicott  Johnson  &  Co. 

V.  Multnomah  County  (Or.)  1109. 
"Place   of  public   accommodation." — Darius   v. 

Apostolos  (Colo.)  510. 
"Proceedings    in    rem."— Pettis     v.     Johnston 

(Okl.)  681. 
"Proximate  cause."- Inspiration   Consol.   Cop- 

pef  Co.  V.  Conwell  (Ariz.)  88;    Mesa  City 

V.  Lesueur    (Ariz.)   673. 
"Public,   charitable  use."- Treadwell  t.   Beebe 

(Kan.)  768. 
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(Kau.)     6; 
(Cal.  App.) 

(Cal.     App.) 


"Purchase."— W.  T.  Rawleigh  Co.  t.  McCoy 
(Or.)  311;   Treadwdl  v.  Beebe  (Kan.)  768. 

"Puts  out  an  eye." — People  v.  Nnnes  (Cal. 
App.)   486. 

"Quorum."— Mountain  States  Telephone  &  Tel- 
egraph Co.  V.  People  (Colo.)  513. 

"Reasonable  care." — Maddock  v.  Kiggs  (Kan.) 
12. 

"Recoupment."— Ruby  v.  Baker 
Stern  v.  Sunset  Road  Oil  Co. 
661. 

"Rescission." — Vaughn    v.     Fey 
1041. 

"Set-off."— Ruby  v.  Baker  (Kan.)  6;  Stern  v. 
Sunset  Road  Oil  Co.  (Cal.  App.)  651. 

"Sham  pleading." — BoUen  v.  Woodlmnis  (Colo.) 
427. 

"Special."— National  Cash  Register  Co.  v.  Wall 
(Mont.)  135. 

"Special  deposit." — Ennis-Brown  Co.  t.  Rich- 
vale  Land  Co.  (Cal.  App.)  1064. 

"Substantial  justice."— Gigoux  v.  Henderson 
(Kan.)  1092. 

"Suit."— State  v.  District  Court  of  Second  Judi- 
cial Dist.  in  and  for  Silver  Bow  County 
(Mont.)   295. 

"Taking  of  property."- Logan  v.  Chas.  K. 
Spaulding  Logging  Co.  (Or.)  349. 

"Taking  property  without  compensation." — I^y- 
on  &  Hoag  v.  Railroad  Commission  (Cal.) 
795. 

"Time  when  liability  was  created."— Pidgeon  v. 
San  Diego  Consol.  Brewing  Co.  (Cal.  App.) 
1048. 

"Title  or  possession  of  real  property."— Man- 
ning T.  Day  (Utah)  779. 

"Transcript  of  record  of  proceedinifs."- State 
V.  District  Court  of  Second  Jadicial  Dist. 
in  and  for  Silver  Bow  County  (Mont.)  295. 

"Transfer."- W.  T.  Rawleigh  Co.  v.  McCoy 
(Or.)  311. 

"Trial."— State  v.  Bilboa   (Idaho)  248. 

"Trust." — Home  Lumber  Co.  v.  Hopkins  (Kan.) 
601. 

"Unpaid  part  of  purchase  price."— San  Luis 
Valley  Building  &  Vmu  Ass'n  v.  Holbert 
(Colo.)  428. 


"Usurious   contract,"— Holt   v.   JEtna   Building 

&  Loan  Ass'n  (Okl.)  872. 
"Vested   remainder."- In    re   Murphy's   Estate 

(Cal.)  46. 
"Willfully  disregard."— Schmidt  v.  Pursell  (Cal. 

App.)  846. 
"Wreckage."— Wilson   ▼.  •  Travelers'    Ins.    Co., 

366. 
"Written     contract."— Pioneer     Fruit    Co.     v. 

Southern  Pac.  Co.  (Cal.  App.)  50. 

WORK  AND  UBOR. 

®=>I0  (N.M.)  Contract  to  assist  in  criminal 
prosecution  for  contingent  fee  may  be  basis  for 
quantum  meruit. — Baca  v.  Padilla,  730. 

When  recovery  on  quantum  meruit  allowable 
stated. — Id. 

€=»t3  (Or.)  Contract  to  pay  additional  sum 
for  work  and  labor  held  implied. — ^McDonald  v. 
Supple,  315. 

Right  to  recover  on  quantum  meruit  for  extra 
work. — Id. 

Party  may  be  entitled  to  additional  compen- 
sation, though  deviations  were  not  numerous^ 
— Id. 

€=922  (Or.)  Complaint  stated  cause  of  action 
for  reasonable  value  of  services. — Janson  v. 
Pacific  Diking  Co.,  340. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  ^s»351-420. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction;  Man- 
damus; Process;  Prohibition;  Quo  War- 
ranto;   Replevin. 
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